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TRIAL 


ANDREW  JOHNSON, 

PEESIDENT  OF  THE  UNITED  STATES. 


On  Monday,  Febrnaiy  the  24th,  1868,  the 
House  of  Hepresentafives  of  the  Congress  of 
the  United  States  resolve*  to  impeach  Andrew 
Johnson,  President  of  .the  United  States,  of 
higli  crimes  and  misdemeanors,  of  which  the 
Senate  waa  apprised  and  arrangements  were 
made  for  the  trial.  On  Monday,  the  2d  of 
March,  articles  of  impeachment  were  agreed 
upon  by  the  House  of  Eepresenfatives,  and  on 
the  4th  they  were  presented  to  the  Senate  by 
the  managers  on  the  part  of  the  House,  who 
were  accompanied  by  the  House,  the  grand  in- 
quest of  the  nation,  as  a  Committee  of  the 
Whole  on  the  state  of  the  Union.  Mr.  Bing- 
ham, chairman  of  the  managers,  read  the  arti- 
cles as  follows: 


apUofihe  ijmUd  Stales,  ngainet 
President  of  the  Uailed  S(oie»,  i 
mjiffort  of  tlieir  impeadtment  ai 


Jolin!on,P 

._,  jn  the  21st  day  of  FbIj 
Lord  1868,  al  "    ' ' 


That  said  A 
Stftti 


IB  District ofCo- 
)S  of  his  office,  of 


,  _„iBindtal 

hia  oath  of  offico,  nud  ofthe  roqairemeDt  of  the  Con 
stitatiOD  that  he  Bhonld  take  care  that  the  Jam  be 
faithfully  oxoCQted,  did  unlawfully  and  in  violation 
of  the  ConstitntioD  and  laws  of  the  United  States 
iBBneanorderinnritiogftirtharemotalofBdwinM, 
Stanton  from  Che  ofGoe  of  Seoreter]'  for  the  Dapart- 
mentof  War,  said  Edwin  M.  Blaaton  haviQKl)een 
theretnforednty  appointed  and  oommisflioned,  by  and 
with  the  odTiea  and  eonsent  of  ths  Senate  of  the 
United  Statee,  as  such  Seeretary,  and  eali  Andrew 
Johnson,  Presdent  of  the  TTnited  States,  on  thel2th 
day  of  AoEiist.  in  the  year  of  onr  Lord  1867,  and  daring 
the  recesaof  said  Senate,  havlnir  suspended  by  his 
order  Edwin  M.  Stanton  trom  said  office,  and  within 
twenty  days  ftfler  the  flntdoy  of  tbo  next  meeting  of 
said  Senate,  that  ii  to  loy,  on  the  lath  da;  of  Dacem- 
bcr.'in  the  year  last  >foroaaid,  hanng  reported  to 
said  Senate  aueh  isipendan.  with  the  aTldenoe  aod 
reuom  tt^  biiaatian  lathe  oue  and  the  name  of  toe 
person  deaianatad  topnftonn  theduUea  of  luoh  offloa 
temporarily  antil^enaxtmeetlnBof  the  5enate.uid 
Bald  Senate  thereafterwart;  on  the  ISth  day  of  Jan- 
uary, in  the  year  of  our  Lord  ISSS,  haying  duly  con- 
sidered the  evidence  and  reasons  reported  by  said 
Andrew  Johnson  for  said  suspensltn.  and  having;  re- 
fuHcd  to  concar  In  said  suspension,  whereby  and  by 
tbroe  of  the  proviuous  of  an  aot  endUed   '  An  act 


Maroh  2. 1867,  said  Bdwin  M.  Stanton  did  forthwi 
rpsiime  the  functions  of  his  omcc.  whereof  tho  sn 
JphiiBon  had  then  and  there  due  notice,  ai 

'  February,  bein 

of  Secretary  for ^ 

War,  whioh  said  order  for  the  removal  of  said  Edwii 
M.  Stanton  is  in  substance  an  follows,  that  is  lo  soy 

EXECHTIVB  MaVSION. 

WaSHihotoh,  D.C,  t'ebmani  21.  lBfi8. 

Sir;  By  virtue  of  the  power  and  authority  vested 

in  me  as  President  by  tbe  Constitution  and  laws  at 

office  as  ^retory  for  the  Department  of  War.  and 


nillte 


it  of 


You  will  transfer  to  Brevet  Major  General  Lorenzo 
Tbomas,Ad]ntantGeneral  of  the  Army,  who  has  this 
day  been  authorized  and  empowered  to  act  &i  Seo- 
•etory  of  War  ad  irtterim,  all  reoocds,  books,  papers, 
and  other  public  property  now  in  your  custody  and 
eharee. 

Keapeotfully  Fours,  ANDREW  JOHNSOH. 

Hon.EnwisM.  Stantoh,  Wathwglon.  D,  a 

Which  order  wos  unlawfully  issued  with  intent 
thenand  thereto  violate  the  actentitlad  "Anactreg- 
nlalJQg  the  tenure  of  certain  dvil  offices,"  passed 
■'  .rch2,1867;  and,  with  lhe_further  intent  contrary  to 


IB  of  Gwd  get,  in  vi 


n  thor 


bed  8tatea,  (ind  without  the  advice  and  ci 
1  and^tb 


dBd- 


Departm 


reSeoretarrof  War,  and  being  then 
due  and  lawfiil  ezeenUan  and  dis- 

caarge  oi  tne  auties  of  uJd  office,  whereby  sidd  An- 
drew Johnson,  President  ofthe  United  States,  did 
then  andthero  commit.and  was  guilty  of  a  high  mis- 
demeanor in  office. 

Agticlb  II. 

That  on  said  21st  day  of  February,  In  the  year  of 

<>nrLDrdl368,atWaahiBetonJntheI)is1riotofColum- 

.  said  Andrew  Johnson,  President  of  the  United 

ites.  unmindful  ofthe  high  duties  of  hia  office,  of 

oath  of  office,  and  in  violation  of  the  Constitution 

:he  United  States,  and  contrary  to  the  provisions 

_.  un  act  entitled  "An  act  regulating  the  tenure  of 

certain  civil  offices,"  passed  March  2, 1367,  witliDut 

ths  adviee  and  eanaent  of  the  Senate  of  the  United 

BtAtaa,  said  Senate  then  and  there  being  in  session. 

and  without  anUjorito  of  law,  did,  with  intent  to 

violate  tha  Conitftntion  of  the  United  States  and 

the  aOt  ^ores^d,  Issue  and  deliver  to  one  Lorenzo 

Thomas  a  letter  of  authority  in  substance  as  follows, 

that  is  to  say: 

ElECnnvB  MANgtCTJ. 

WAaniKQTON,  D.  C,  ffftn™*  21. 1868. 
Sib;  Hon.  Edwin  M.Stanton  haviojrthis  day  been 
removed  from  officeas  Secretary  for  (neDepartmenl 
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of  War.  sou  are  herobv  anthoriiBdftna  empowerod 

mediately  enter  upon  the  discharge  of  the  duties  PEc- 
UiDinir  to  that  office. 


To  Breret  Major  Qenera!  Lobenzo  Thouas.  Jiji'ulanl 

Oeneral  Umted  Slatet  Arwji.  Washington.  D.  G. 
then  and  tbeTebeingnayacniia]' in  said  office  of  Sn- 
ceUr?  for  the  Department  of  War :  whmbj  snid 
Andrew  Johnson,  President  of  thoUnited  States, did 
then  and  there  commit  and  was  guilty  of  n  high  mia- 
demeuior  in  office. 

Abtiolk  III, 
Thatsaid  Andrew  Johnson,  President  of  thoUnited 
Statee.  on  the  21et  day  of  February,  in  the  yesrof  onr 
Lord  1898,  at  Washington,  io  the  District  ofColumbia, 
did  commit  and  was  guilty  of  a  high  misdemeanor 
in  office,  in  this.  that,  without  duthority  of  law, 
while  tiie  Sensto  ot  the  Tlnited  Stales  was  then  and 
there  In  nBeion,  he  did  appoint  one  Loieoio  ThomnB 
to  he  Seoiflbay  for  the  Department  of  War  odintcniH, 
irithoatthe  ad-riae  and  oonsent  of  the  Senate,  and 
imh  Intent  to  Tiolate  tbe  Constitution  of  the  United' 
Btatea,  do  raeanc)'  havinir  happened  in  eaid  office 
of  Seeretary  for  the  Department  of  War  during  the 
recOBs  of  the  Senate,  and  no  vacancy  esisting  in  said 
offiee  at  the  time,  and  which  said  appointment,  so 
made  by  said  Andrew  Johnson,  of  said  Lorenio 
Thomas,  is  in  substance  as  follcvs,  thatistosayi 

ElEDDTITK  MANaiON, 

Washinoton,  D.  C.  Fehruani  21, 1B63. 
Sin:  Hon.  Edwin  M.Stanton  baring  been  this  day 
removed  from  office  as  Secretary  for  the  Deportment 
of  Wur,  5;ou  ate  hereby  auUi"     ' 


o  that  office. 


To  Breret  Ma]  or  General  Lobenzo  THOHAS^<^'uIaRI 


That  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  unmindful  of  the  hish  duties  of  his  office 
and  of  his  oath  of  offioe.  in  riolation  ofthe  Constitu- 
tion and  laws  of  the  United  States,  on  the  Zlst  day 
otFebrnaty,  in  the^earof  our  Lordl868.  at  Wa«b- 
Inston,  in  the  District  of  Columbia,  did  anlawfully 
sonspire  with  one  Loienao  Thomas,  and  with  other 
perBOQB  to  the  House  of  Bepresentatiree  unlinonn. 
with  intent  'by  iotimidatioD  tpd  threats  unlawfully 
to  hinder  and  prerent  Bdwin  M.  Btaoton^en  and 
there  the  Sseretarr  for  Ilia  Department  of  War.  duly 
vpoiiited  under  the  laws  iif  the  Unitsd  States,  from 


AcTICLB  V. 

Thats^d  Andrew  Johnson,  President  of  thernited 
States,  unmindful  of  the  hieh  duties  of  his  office  and 
of  his  oath  of  office,  on  the21st  day  of  February,  in 
the  year  of  our  Lord  18©,  and  On  dirers  other  days 

A.  D.  ISdg.  at  Washington,  in  the  District  of  Colum- 
bia, did  unlawfully  conspire  with  one  Lorenso 
Ihomas,  and  with  other  persons  to  the  House  of 
Bepresontatiresunlinown.tD^prevent  and  hinder  the 

tenure  uf  certain  ciril  offices,"  passed  March  i,  1867. 
and  in  pursuance  of  said  oonspiraey  did  unlawfully 
attempt  to  prerent  Edwin  M.  Stanton,  then  and  there 
beiuE  Seeretary  for  the  Department  of  War,  duly 
tppionted  and  conunistioned  nodei  the  laws  of  tba 


United  States,  iVom  holding:  said  offioe,  wher 
saidAndrew  Johnson  .President  ofthe  Unitw 
did  then  and  there  commit  and  was  guilty  ol 
miedehieanor  in  office. 


of  hiB  oath  ot  olboe,  on  the  21st  day  of  Eebruaty.  in 
the  year  of  our  Lord  1663.  at  Washington,  in  the  Dis- 
trict of  Columbia,  did  unlawfully  conspire  with  one 
Lorenzo  Thomas  by  force  to  eeiie,  take,  and  possess 
theproperty  of  the  United  States  in  the  Department 
of  War,  and  then  and  there  in  the  custody  and  charge 
of  Edwin  M.Stanton,  Seeretary  for  said  Deportment, 
contrary  to  the  provisions  of  an  act  entitled  "An  aiA 
to  define  and  pnnisheertain  conspiracies,"  approved 
July31,lS61.andwith-intent  to  violate  and  duregard 
an  act  entitled  An  aet  regulating  the  tenure  of  cer- 
tain ciril  offices,"  passed  March  2, 1S6T,  whereby  said 
Andrew.Johnson.PresidentottheUnited  States, did 
then  and  there  commit  a  high  crime  in  office. 
Aeiiqlb  vn. 

That  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  unmindful  of  the  high  duties  of  bis  office 
and  of  his  oath  ot  office  on  the  SIst  day  of  February, 
in  the  year  of  our  LorTI  1868.  at  Washington,  in  the 
Sistriot  of  Colnmbla,  did  unlKwfully  eonspiie  with 
one  Loieuo  Thomaswith  intent  anlawfully  to  seiie. 
take,  and  poaacaa  flie  wopertr  of  the  Dnitad  States 
in  the  Danrbnentof  War,  bithe.omtodva^  charge 
of  BAwlnM.  Stanton,  Swielary  of  said  Department. 
with  Intent  to  violate  and  disrenrd  the  act  entitled 
"Anactregolating  the  tenure  of oertoineivilofflces," 
paased  March  2. 1867,  whereby  said  Andrew  Johnson. 
President  of  the  United  States,  did  then  and  there 
oommit  a  high  nusdenieanor  in  office. 
Abtiolh  Till, 


if  his  oath  of  offiee,  with  intent  nhtawfuTly  to 

,he  disbarsemOEis  of  the  moneys  approprit..-  ... 

ihe  military  service  and  for  the  Department  of  War, 


da^  of  February,  in  the  j 


— , ..,,,u  M.=  ji.».  «.  uu.  Lord 

1868,  at  Washington,  in  the  District  of  Colombia.  Hid 
unlawfully  and  contrary  to  the  proridons  of  an  aot 
entitled  "An  aot  regnlstine  thetenuieofoert^n  civil 
offices,"  passed  March  2, 1867.  and  in  violation  of  the 
Cnnstitatlon  of  the  United  States,  and  without  the 
I  of  the  United  States, 


le  Department  of  War 


iqlat< 


disregard  th 

delirer  to  one  Lorenio  Thomas  a  letter, of  authority 

ElBCCTTVB  HaHSION. 

WashhjotoM,  D,  0„  Fehr^an,  21, 1868. 

Smt  Hon.  Edwin  M,  Stanton  having  been  this  day 
removed  from  office  aa  Secretory  for  the  Depart- 
ment of  War.you  arc  hereby  authoriied  and  empow- 
ered to  act  as  Secretary  of  War  ad  interim,  and  will 
immediately  enter  upon  the  discharge  of  the  duties 
pertaining  to  that  office. 

Mr.  Stanton  has  been  inetraoted  to  transfer  to  yon 
all  therecoids.  hooks, papers, and  other pnblic  prop- 
erty now  in  his  custody  and  charge. 

Bespeotfnily  yours,  AHDRBW  JOHNSON. 

To  Brevet  Major  General  Lobbnzo  TaouAS,  Adi'u/ont 

Qewral  U^itiil  Statea  Arna.  WasAiniilon.  B.C.      . 

Whereby  said  Andrew  Johnson,  President  of  tho 
United  States,  did  then  and  there  oommit  and  was 
guilty  of  a  high  misdemeanor  in  office. 
AeTiolk  IX, 

That  said  Andrew  Johnson,  President  of  the  Uni- 
ted States,  on  the  22d  day  of  February,  in  the  year 
of  our  Lord  1868,  at  Washington,  in  the  District  of 
Columbia,  in  disregard  of  the  Constitution  and  the 
laws  of  the  United  States,  duly  enacted,  as  Com- 
■      ■    -Chief  of  the  Army  of  the  United  States, 


>ring  boforolim 


re  Williai 


in  the  A' 


Ly  ofthe 


Uiuled  Statn,  actualkr  in  oommaBd  of  the  deport- 
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mentof  Wa^neton  and  the  military  forcaitiiereo^ 
»Qd  did  then  ana  there,  as  suohCommaoder-in-Chiei, 
deelsre  Co  and  inEtruct  said  Emory  that  part  of  a  law 
of  the  United  States,  passed  March  2.  M6T,  onlitled 
"An  act  makinsftppropriationi  for  the  lupporCof  the 
Army  for  the  yeai  ending  Jnit«  3D,  ISeS.  ud  for  other 
parposea."  sapMlal]?  ths  iMMind  inoHon  theieotirhieb 
provides,  among  ot&ei  tblnah  that  "illordeis  and 
inetruotlons  relaUng  to  ndlltwy  opentionaiisued  by 
the  FreeidSDt  or  ewietacy  of  WW  shall  be  issned 
through  the  General  of  the  Army,  aai,  in  case  of  his 
inability,  tlironeh  the  neit  in  rBnk,"wH8  nnoonrtitn- 

Enxory,  and  which  said  prayision  of  &w  had  been 
theretofore  duly  and  legally  promulgated  by  genera! 
order  for  the  goTerament  and  direction  of  the  Army 
of  the  United  States,  ai  the  Bidd  Andrew  Johnson 
then  and  tberewellknewiTyith  intent  thereby  to  in- 
duce said  Bnun7,  la  Ui  omelal  onpaoi  tyaseommandei 
of  the  deoartnient  of  Wadiinstan,  to  yiolata  the  pro- 
visionB  Msaid  act  and  to  take  and  reoeiye,  act  upon, 
and  obey  sash  oraera  aa  he,  the  Bald  Andrevr  John- 
son, might  make  and  give,  and  which  should  not  he 
Issued  through  the  aeneral  of  the  Army  of  the  Uni- 
ted States,  according  to  the  nroyisiona  of  said  act, 
and  with  the  further  intent  thereby  to  enable  him, 
the  said  Andrew  Johnson,  to  prevent  the  eieondon 
of  an  act  entitled  "An  act  regntuting  the  (enure  of 
certnia  eivil  offisea,"Daii«d  March  2,  ISST.  and  to 
unlawfnlly  prBTBUt  Edwin  M.  Stanton,  then  bcinf 
Secretary  for  the  DepartmBnt  of  War,  trom  holdini 


It  and  was  gnilty  ol 
mufuemeauor  in  uuich, 

Abtidi-k  X. 
That  said  Andrew  Johnson,  President  of  the  Uni- 
ted Stalss,  unmindful  of  the  hijh  duties  of  his  office 
and  the  dignity  and  proprieties  thereof,  and   of 


States,  designing  ai 
rightful  authority  ai 


1  betweeu  the    i 


and 


„__ ifniled 

and  the  several  branches  thereof,  to  impair 

and  destroy  the  regard  and  respect  of  all  the  good 
people  of  the  United  Slates  for  the  Conincss  andle- 
gistatlve  power  thereof,  (which  all  omoers  of  the 
GoTernment  ought  inviolably  to  prosfrye  and  main- 
tain,) and  to  exoitethe  odium  and  resentment  of  all 
the  good  people  of  the  United  States  against  Con- 
gress and  the  laws  by  it  duly  and  eonstitntlonallr 
enacted:  and  in  parsoanae  of  eaid  design  and  in- 
tent, openly  and  publicly,  and  before  diven  aseem- 
blaees  nf  the  oltiiens  of  the  United  States  conyened 
in  diTCTs  parts  thereof  t«  mset  Hid  rMtive  st^d  An- 
drew Johnson  as  the  Chief  Mtsistrate  of  th«  United 
-   '       ■■"    m  tlia  ISth  day  of™         


jra  of  the  United  StatesdnlyL^ 

amidth9arieB,Jeen,  HidlaaBhtarof  the 

then  aSBembled  and  within  hearlnB,  whl 

forth  in  the  Mreral  epeoifloaUons  her«biBfterwrit- 
ten.  in  substanea  and  eSeeU  that  is  to  sn: 

^^eeuiaifiD*  .first.— In  this,  that  at  Washington. 
in  the  DialziBt  of  Oolnmbia,  in  the  Bxeaative  Man- 
siou.  to  a  eonunittee  of  oitiienB  who  oalled  npon  t^ 
President  of  theUnitad  States  speaklnit  of  and  erm- 
oerning  the  Congress  of  the  United  States,  said  An- 
drew Johnson,  Freaident  of  the  nnitod  States,  here- 
tofore, to  wit,  on  thelSthdayof  August,  in  the  year 
of  our  Lord  186^  did.  in  a  loud  soioe,  "declare  in 
fiabatance  and  enect,  among  other  things,  that  is 


d  to  be  tshiuE  place,  and  ib'e  country  was  be- 

element  opposing  us.  In  alluding  to  that  element, 
I  shall  ^0  no  further  than  your  convention  and  the 
distingaished  gentleman  who  ho"  ■■"'■ '  * "■- 


"We  have  witnessed  inonedepartmentof  theGov- 
of  peace,  harmony,and  Union.    We  have  seen  hang- 
ing nnon  the  verge  of  the  Government,  as  it  were,  i 
Llled,^or  which  assumes  to  be,  the  Congress  ol 


m  aCon- 

„Blmiitto 

sgislation.    We  have  seen 

immated.  wouldresult  in 


step  by  step  upon  consUtntlon^  i^hts,  and  violate, 

day  after  d^  and  mOnth  aft«r  ir— "■  '-' -' 

pnnoiples  of  (he Government.   1 

greasthatsoemed  to  forget  that 

the  sphere  and 

.a  Congress  in  a 

which,  allowed 

despolism  or  monanhy  itself!" 

^ttelfieatiot  Seeoad,— la  this,  that  at  Cleveland,  lu 
the  Bute  of  Ohio,  heretofore,  to  wil,  on  the  3d  day 
of  September,  in  the  year  of  our  Lord  18GQ,  before  a 

Suhlia  assemblage  of  dUzens  and  others,  said  Andrew 
ohnson.PresidentDf  the  United  States,  spewing  of 
and  ooneemlngtheCongress  of  theUnited  States,  did, 
in  a  loud  voice,  doolarein  substance  and  effect,  among ' 
other  thinge.  that  Is  .to  say;  - 

"I  will  teuton  what  I  did  do.  I  called  uponyour 
Congress  that  is  trying  to  brea^  up  the  Government." 

"In  eDnclu^on,  bsinde  that.  Congress  had  taken 
mnah  pains  to  poison  their  constituents  against  him. 
BatWbathadOon^^ssdoneY  Have  theydoneany- 
thinf  to  iBstore  ilia  nnion  of  these  States  !  No  i  on 
theBontrary.theyhaddonoevaryttiing  to  prevent  it; 
and  beoanse  he  stood  now  where  he  did  when  the 
rebellion  commenced  he  had  been  denounced  as  a 
traitor.  Who  had  run  greater  risks  or  made  greater 
sacrifices  than  himself?  But  Congress,  factious  and 
domineering,  had  undertaken  to  poison  the  minds  of 
the  American  people." 

Seeeificatifm  Thtrdj-la  this,  that  at  St.  Louis,  in 
the  State  of  Missonri,  heretofore,  to  wit,  on  the  Sth 
dayofSeptember.inUiayeaiofonrLardlSe^befoia 
a  pnhllo  assemblage  of  ntlienE  and  othen.  sud  An- 
drew Johnson,  Freudeul  of  the  United  States  spaak- 
ing  oT  and  eonoeming  we  Congress  of  the  united 
SMee,aid,InaloudToiDe,deal^re  inmbstansetmd 
eflect.  among  other  things,  that  is  to  say: 

"Go  on.  Perhaps  if  yon  had  a  word  or  two  on  the 
snhject  of  New  Orleans  you  might  understand  mora 
about  it  than  you  do.  And  if  you  will  go  back— if 
you  will  go  back  and  oscertaia  the  cause  of  the  riot 
at  Bew  Oileans.'perbaps  you  wilt  not  be  so  prompt 
in  oalling  eat 'Sew  Orleans.'  If  yon  will  take  up 
tike  riot  U  NewOileans  and  trace  it  back  to  its  sanroe 
or  Us  ImmAdlats  eanse,  yon  will  find  out  who  wasie- 
sporndblefiirtheblaodthat  was  shed  there.  Ifyouwill 
tike  np  the  riot  at  New  Orlean  s  and  trace  itbaektothe 
Badieal  Congress  yon  will  find  that  the  riot  at  New 
Oileaua  was  snbstantially  planned.  If  you  will  take 
optheproeeediDnia  their  cancnses  you  will  under- 

!«nd  that  they  toare  knew  that  a  convention  was  to 
e  oijled  whieb  was  extinct  by  its  power  having  ex- 
pired; that  It  was  said  that  the  intention  was  that  a 
new  gOTomiiient  waste  be  organised,  and  on  the  or- 
ganization of  that  govemment  the  intention  was  to 
enfranchise  one  jiortion  of  the  popnlaliim,  sailed  thv 
colored  popnlatiou,  who  had  lost  been  eroandiiatej. 
and  at  the  samo  time  disfrHBohise  whits  men,  WbS 
you  design  to  talk  about  Sew  (Means  yon  onflM  to 
understand  what  you  are  talking  abont.  Whtt<yoa 
read  the  speeches  that  were  made,  and  take  np  the 
facta  on  the  Fridaf  and  Saturday  before  tbit  con- 
vention sat,  yon  will  there  find  that  speMhes  were 
made  incendiary  in  their  character.  eTCitinjt  that 
portion  of  the  population,  the  bhck  ndpulation,  to 
arm  themselves ondprepareforthesheddingof  blood. 


,  Google 


tbcStnteHOTcrnmentaf  Loamana,  nhich  hiulbeea 
,^„™i,»H  >,=  i(,B  GoTBipment  of  the  United  StateBj 
BD^aged  in  tbaC  Tebellion  in  that  con- 


i^u^...^, .~. / find  that  another  rsboUi 

waa  commenced  barmg  its  origin  in  Che  Kadicol 
Congress." 

"So  mnoh  for  the  Nen  Orleiins  riot.  And  there 
wiLa  the  cause  and  the  origin  of  the  blood  that  wa» 
Bhed;  and  eTeirdropofbhiad  that naa  ahedieapoD 
ihwi  BkirtB,  and  they  are  Taspongible  writ.  - 1  aaald 
test thiithWalitUealaaer.lrat will  not  da  it  hera 
to-nitht.  Bat  wbsD  yon  tuk  abont  the  eaitBea  bdiJ 
conseqnenaes  that  nanlted  from  prooeedlnes  of  that 
kind,  porhapa,  aa  I  luive  been  IntFoduced  here,  —  ' 

l.~-B  provoked  quMtiona  of  this  kind,  thong 

provoke  mo,  Iwill  tell  ^ou^a  few  whplf  ac 


yon  have  provoked  quistiana  of  this  kind,  thongh 
doea  not  provoke  mo,  I  will  tell  you  a  few  wl    ' 
thinga  Chat  have  been  done  by  this  Ksdioal  uungrera 
in  eonncotion  with  New  Orleans  and  Che  extension 
of  the  elective  franehiee. 

"I  know  that  I  have  beentiadnoed  and  abnaed.  I 
knowithaacomein  advance  of  me  here,  as  elsewhere, 
tbaC  I  have  attempted   to   exercise   an    arbitrary 

Sower  in  resisting  lawa  that  were  intended  to  be 
iroed  upon  the  QovemmenC:  that  I  had  eierciaed 
that  power;  that  I  had  abandoned  (he  parly  that 

a  time  a\m  that  wM  ,.1......  .    ^, 

bill;  yes,  Chatlwasatr^lor.  Andlha,„u™.i„*- 
dueed.Ibavebeene!BndDrBd,IbaTe  been  maligned, 
Ihavebeen  called  Jndaslscariot,  and  all  that.  Now, 
my  conntrymen  here  to-night,  it  ia  vary  easy  to  in- 
dnlge  )d  epithets;  it  ia  easy  to  call  aman  a  Judoa  and 
oryodt  CraiCor;  but  when  ho  is  called  upon  to  give 
aignraenta  and  facts  he  is  very  ofCen  found  wanting, 
Jaaoj  laoariot— Jndaa,  There  waa  a  Judna  and  he 
woa  one  of  the  twelve  apostles.  Ob  1  yes,  the  twelve 
apostles  had  a,  Chriat.  The  twelve  apostles  had  a 
Christ,  and  he  never  could  have  bad  a  Jndaa  nnlesa 
be  had  had  twelve  apostlea.  If  I  have  played  the 
Judas,  who  haa  been  my  Christ  that  I  have  played  the 
Judoswitb?  Wb3  itThad.Slevena!  Whs  it  Wen- 
dell Phillips?  Waa  it  Charles  Bumnei?  These  are 
Che  men  tiiat  stop  and  compare  themaelvea  with  the 
Saviour;  end  everybody  that  differs  with  them  in 
opinion,  and  to  tryondatoy  and  arrest  the  diabolical 
and  nefarioDS  policy,  is  to  be  denonnecd  aa  a  Judas." 

"Well,  lot  me  say  to  yon,  if  yon  will  stand  ..  — 
in  this  action ;  if  you  will  stand  by  me  in  trying  to 

S"re  the  people  a  fair  chance,  aoldiera  and  citiiens, 
participate  in  these  offloes,  God  being  willing.  I 
will  kiak  them  out.   I  will  kick  them  onCiuet  as  I'a- 


thia,  and  I  care  not  foi  

my  friends.    But,  God  willing,  with  your  help  I  wiii 
veto  theii  meosares  whenever  any  of  them  come 

Which  said  ntl«ranoea,  dMlaTationl.  threats,  and 
haranguu,  highly  eenmralile  lit  anymore  peeullarly 
indecent  and  nnheaaming  in  the  flhMMaeistrate  of 
the  United  BCatea,  by  moana  whereof  aaid  Andrew 
Johnson  hoB  branght  the  high  oDoe  of  the  President 
of  the  United  States  into  eont«rapt,  lidicule,  and 
diBgrace,  to  the  great  scandal  of  all  good  eitiiens, 
whereby  aaid  Andrew  JohaBOD,PresldentoftbeUni. 
ted  States,  did  commit,  and  was  Chen  and  there  gnilCy 
of,  a  high  misdemeanor  in  olfice, 
Artioi,*  ZI. 

ra^t  aaid  Andrew  Johnson,  President  of  the  Uni- 
ted Skates,  unmindful  of  Che  high  duties  of  his  office 
and  of  bis  oath  of  office,  and  in  disrecard  of  the 
Conalithtionand  lawsof  theUniled  States, did  here- 
tofore, tdvwit:  on'the  ISth  day  of  Aagost,  1863,  at 
th«  titff  ot,-Waahinirtan,  in  Uie  Diatriot  at  Co- 


Btonee  that  the  Thirty-Ninth  Congresa  of  tlie" Uni- 
ted States  was  not  a  Congress  of  tie  United  SCntea 
authotiied  by  the  Constitution  to  eiereiso  legislative 

Congreaa  of  only  part  ai  the'states,  thereby  denying 

Sad  intending  to  deny  that  the  legislation  of  said 
ongreffi  waa  valid  or  obligatory  upon  him,  the  said 
Andrew  JohnEOn,  except  in  eo  far  as  he  saw  fit  to 
approve  the  aame,  and  alao  thereby  denying  and  in- 
tending to  den;  the  power  of  the  said  Thirty-Kinth 
Congresa  to  piopnee  amendments  to  the  Constitution' 
of  the  United  ERataa;  and.  in  purananee  of  said  dec- 
taistion,  the  Itid  Andrew  Johnson,  I'resident  M  the 
United  Blatea,  tfterward,  to  witi  on  the  21at  day  of 
Fobmanr  1868,  at  the  dty  of  Wasbington,  in  Che  Dis- 
trict of  Oolnmbia,  did  nnlawfoUy  and  in  disrecard 
of  the  reqniiemenb)  of  the  Constjtation,  that  he 
Bhonld  take  oare  that  thelawabe  bithfUIly  ezeoDted, 
attempt  to  prevent  the  esMation  of  an  act  entitled 
An  aot  regnlaUng  the  tennra  of  owtaln  civil  offloes, " 
passed  March  3,  1867,  by  nnlawfiuly  deviaing  aad 
oontriTlni,  ud  attemptiiiB  to  devise  and  oontrlve, 
meana  by  which  he  ahonld  nrevent  Edwin  H.  Ston- 
'--  " —  forthwith  mnmfiiB  th-  *-—■'-—  -»■".- 


ithattuDdlng  ther^iual  of  u. ~ 

>e  snapension  therelbre  made  by  aaid  Andrew  John- 
-jn  of^iiud  Edwin  M,  Stanton  from  aaid  office  of 
Secretary  for  the  Department  of  War.  and  also  by 
farther  unlawfully  deviaing  and  contriving,  and  at- 


Srmy  foe  the  fiaoal  year  ending  June  30,  1868, 
for  other  purposes,"  approved  Moroh2,1867,and 


ofai 


1  titled  ■'. 


act  to  provide  for  the  more  effioienc  governiaeni  o! 
the  rebel  States,"  passed  March  2. 1867;  whereby  thi 
stud  Andrew  Johnaon,  Preaident  of  the  Unitec 
States,  did  then,  to  wiC:  on  the  21st  day  of  February 
1868.  aC  the  city  of  Waahington,  commit  and  wa 
guilty  of  a  high  misdemeanot  in  office. 

And  Che  House  of  Representative3,byprote 
saving  to  themaelvea  the  liberty  ofeihibitinf 
tjme  bereoiler  any  further  articles  or  other  accnsa- 
tion  or  impeoohment  against  the  aaid  Andrew  John- 
son. Pre^dent  of  the  United  States,  and  also  of  reply- 
ing to  hla  anawen  whieh  he  shall  make  nnCo  the  arCi- 
oles  herein  preferred  ag^nat  lilm,  and  of  offering 
protjtothc  Boraeand  every  part  thereof^  and  to  aU 
and  every  olher  article,  aconsatlon.  or  Impeachment 
whioh  shall  be 'exhibited  by  them,  as  the  case  shall 
require,  do  demand  that  the, said  Andrew  Johnson 

meanora  in  office  herein  charged  against  him,  and 
that  such  proceedings, examinations,  trials,  ondjudg- 

agreeable  to  law  and  fustics. 

The  Senate,  in  ita  preparation  for  so  mo- 
mentons  an  "event,  adopted  rulea  of  procedure 
and  practice  for  tie  guidance  of  tlie  caurt; 
and  to  accord  with  the  conviction  of  the  Chief 
Juetice  that  the  court  shonlil  adopt  it3  own 
rules,  they  were  pro /orma  again  adopted  when 
the  court  met.  They  are  aa  follows : 
Su7m  of  Pi-octdure  and  Pro/Oice  ia  tie  Senalu  mien 
aitUag  on  the  Trial  of  Mpeachmeals. 

I.  Whensoever theSenate shall reoeivenoticefrom 
the  Hoiiao  of  Representatives  that  managers  ar* 
appointed  on  thehr  put  to  oondnct  an  impeachment 

Sainstanyperaon,  andoredirecCcd  to  carry  artides 
impeuhment  to  the  Senate,  the  Secretary  of  the 
Sanats  ahAl  inunediately  infbrm  the  Honae  of  Kcp- 
reeantativea  tiiat  the  Senate  is  ready  to  receive  the 
managen  for  the  pnrpose  of  exhibiting  snob  articles 
of  impeachment  Mreeably  to  sud  nolloe. 

II.  When  the  managers  of  an  impeachment  shall 


)  introduced  at  the  bar  of  the  Sena 


0  Pre«id 


articles  of  im 
■■-Lg  Office! 
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the  Senkto -will  take  pioperordeT  on  theeabjeccotthe 
impeaahmsiikof  vMsh  due  notice  shall  be  given  to 
the  Home  of  BepnsentatiTea. 

III.  tTpDDBDiinaTllBlcabeiiiaipreaentedtothe  Sen- 
'  eta,  the  Senats  shall,  at  one  o'efiyik  afternoon  of  tho 

da;  (Bimaitf  exocptu)  Ibllowlnc  saob  pre8enta.tion. 
or  aimer  ifio  ordered  br  {ha  Swattk  proceed  to  the 
oouslderatioii  of  raeh  artiolsB,  and  ihall  oontmne  m 
Besnon  thtmday  to  dar,  (Sundan  ezoepted.)  alter  the 
tiialsh;tlleomineDee.(iiiile9SOtherwiseorderedb;the 
Senate,)  nntil  finaljadgment  sball  he  rendered,  and 
BO  much  longer  aa  ma;,  in  ita  Judgment,  be  needrnl. 

elos  oP  Imuencliment.  the  Frcsidia;  Officer  shall  od- 
ministor  the  oath  hereinafter  provided  to  the  mem- 
bers of  the  Senate  then  present,  and  to  the  other 
members  of  the  Senate  as  they  Bball  appear,  whose 
duty  it  shall  be  to  take  the  same. 

IV.  When  the  President  of  the  TTnitedStates.ortho 
Vice  President  of  the  United  States,  upon  whom  the, 

and  datiesoftheothce  of  President  shallliiiTo 

'     'laU  he  impeached,  the  Chief  Jnatiee  of 

.B  Conrt  of  the  United  States  shall  pre- 

OBse  requiring  tbe  said  Chief  Justice 

„  ,.., je shallbe  eiren  to  him  by the*re- 

sidine  Officer  of  the  Senate,  of  the  time  and  place 
filed  for  theoonsideration  of  the  articles  of  impeach- 
ment, as  ofaresud,  with  a  ruuest  to  attend ;  and tho 
said  Chief  JuBtioe  shall  PTeside  oTsr  the  Senate  dur- 
ing the  ooDsiderBtion  of  add  artioles,  and  upon  the 
trial  of  the  penon  Impeaohed  Cherria. 

y.  ihoPreeiding^maershall  hare  power  tomake 
and  issue,  br  bimself  or  by  the  aeeretity  of  the  Sen- 
ate, idl  DiderB,  mandates,  writs,  and  precepts  author- 
ised by  these  rules,  or  hy  the  Senate,  and  to  make  and 
enfcrce  such  other  regnlatians  and  orders  in  the 
premises  as  the  Senate  may  uuthoriio  on  provide. 

VI.  The  Senate  shall  bare  power  to  compel  tbo 
attendance  of  witnesses,  to  enforce  obedisooe  to  its 
orders,  mandateB,  writs,  precepts,  and  iudgmenls.to 

PteaBrTeorder,andtopnnialiinftanmiBat)' 

templa  of  and  disobeuenoe  to  Itl  authoiit; 


devolved,  si 
the  Supreu. 
side;  and  ii 


Andtl 


D  essential 


. ,  _id  to  make 

, ^-laUoDB,  whioh  it  may 

oondaciva  to  the  ends  of  justice, 
_.Bt-ArmB,  under  tho  direction  of 


the  Si 

effect  tho  lawful  o'td(.  . 
cepis  of  the  Senate. 

VII.  The  Presiding  OfGoerot  the  Senate  shall  di- 
rect all  ueoesaary  prepaiaUons  in  tho  Senate  Cham- 
ber, and  the  presiding  officer  upon  the  trial  shall 
direct  all  the  forms  of  proceeding  white  the  Senate 
are  silUng  for  the  purpose  of  Jrring  on  impeaoh- 
ment,  and  all  forms  daring  the  trial  not  otherwise 
speeiallj'  provided  for.   Tho  presiding  officer  may, 


,  all  n 


it  the  ss 


e  shall  on  the  i 


I  of  or 


fifth  tf  the  members  present,  be  decided  by 

VIII.  (JponthepreaentaUonofarUelesofimpeach- 
mont  and  the  organization  of  the  Senate  as  herein- 
before provided,  Bwrit  of  summons  shall  issue  to  the 
accused,  reciting  a^d  arUoles  and  notUHng  him  to 
appear  before  the  Senate  upon  a  day  and  at  a  plaae 
to  be  fixed  by  the  Senate  and  named  m  snah  writ, 
and  Qle  his  answer  t«  add  articles  of  impeachment, 
and  to  stand  to  and  abide  tbe  orders  and  judgments 
of  the  Senate  thereon  J  whichwritsholl  be  served  by 
such  officer  or  person  OS  shall  be  named  m  the  pre- 
cept thereof  suoh  number  of  days  prior  to  the  day 
fixed  forsucli  appearance  as  shall  ber "    - 


ipl,  either  Tjy  the  delivery  of  an  attested  copy 
"  the  person  accused,  or.if  that  cannot  eon- 
be  done,  by  leaving  such  copy  at  the  last 
known  place  of  abode  of  such  person  or  at  his  usual 
place  of  business,  in  some  conspicuous  place  therein; 
or  if  such  service  shall  be.  in  tbe  judgment  of  the 
Seoate,  impracticable,  uotice  to  the  accused  to  ap- 


pear shall  be  given  in 


_ IB  shall  be  dec 

.aforesaid  shall  fail  of -f"i, 
d  the  proceeding 


mcr,  bypablic- 
edjust;  and  if 
I  in  the  manner 
thereby  abate. 


the  proceedings ., 

but  further  service  may  be  made 

the  Senateshall  direct.  It  the  aocdsed,  after  service, 
shall  fail  to  appear,  cither  in  person  or  by  attorney, 
on  the  day  so  Hied  therefor  as  aforesaid,  or,  appear- 
ing, shall  fail  to  file  his  answer  to  such  articles  of , 
impeachment,  the  trial  shall  nroceed,  Beverthelees, 
as  upon  a  pleaof  not  guilty.  If  a  pleaof  guilty  shall 
be  entered  judgment  may  be  entered  thereon  with- 

Dt.  At  twelve  o'clock  and  thirty  minutes  afternoon 
of  the  day  appointed  for  the  return  of  the  summons 
agunstthe  person  impeached,  the  legislative  and 
eiccutive  business  of  the  Senateshall  6e  suspended, 
and  the  Secretary  of  the  Senate  shall  administer  an 
oath  to  the  returning  officer  in  the  form  following, 

viz;  "I, ,  do  Bolemnlyjwear  that  the 

return  mode  by  me  upon  the  procsft  issued  on  the 
■_  day  of ,  by  the  Senate  of  the  United  States, 


ncdaucb  serv 
1."    Which  oi 


th  r  i  ^esi 


X.  Theperson impeached  shall  then  be  oalledto 
appear  and  answer  the  articles  of  impeachment 
against  him,  If  he  appear,  or  any  person  for  him, 
the  appearance  shall  be  recorded,  stating  particu- 
larly if  by  himself,  or  by  agent,  or  attorney,  naming 
" " ,nd  the  capacity  in  whict  "" " 


.    Ifh 


do  not  appear,  either  p( 


onally  oi 


XI.  At  twelve  o'clock  and  thirty  minutes  i 
noon  of  the  day  appointed  for  the  trial  of  a 
peachment.  the  legislative  and^eiecutiv  ' '" 


it.thole«islal 
e  shall  be  bi 


pended,  and  the  Seci 
II  give  notice  to  tho  House  of  Bepresi'ut 
1  tho  Senate  is  ready  to  proceed  npon  th 


rhe  hour  of  the  day  at  which  the  Senate  shall 
.  the  trial  of  an  impeachment  shall  be  (unless 
se  ordered)  twelvi      ■  ■     ■  ■      ■ 


Xin.   Tho  Secret 


le  consideration  of  its  I 
y  oftiie  Senate  shall  r< 


cose  of  legislative  proceedings,  and  the  samo  shall 
he  reported  in  the  same  manner  as  the  legislative 
proceedings  of  the  Senate. 

XIV.  Counsel  for  the  parties  shall'be  admitted 
to  appearand  he  heard  upon  an  impeachment. 

XV.  All   motions  made  by  the  parties  or  their 
ooansel  shall  he  addressed  to  the  presiding  offleer. 

be  committed  to  writing  and  read  at  the  Secretary's 
XVILTf"" 


XVI.  WitneMes  shall 

m  hchalf  of  the  part] 

-eianiined  by  OQe_ 


his  tesdmouy  standing  in  Us 

XVIII.  If  a  Senator  wishes  a  question  to  be  put 
)  a  witness,  or  to  offer  a  motion  or  order,  (except  a 
lOtion  to  adjoam,^  it  shall  be  reduced  to  writing, 
ndput  hy  the  presiding  offleer. 

XIX.  At  all  times  whUe  the  Senate  is  sittini 


trial  of  ai 


_r cut  the  doors  of  the  «na 

1  closed  while  deliberating  upon  i 


n  eaoh  side,  sljoll  be  opened  by 


c  by  Google 


ODe  person.  Tbe  final  Brsnmei 
be  miidB  by  two  pereonBOQ  eacl 
wise  ordered  by  I'" "  "---■-     - 


Bide.  (iiDtess  other- 


ibaX  purpose,)  and  the  araameut  GhaU  be  opened 
And  dosed  on  the  part  of  tbe  House  of  Bepieaenta- 

XXII.  On  ths  fiaal  question vhetber tbe  impeaoh- 
ment  ia  sustoiDcd,  the  yeae  and  nays  shBil  be  taken 
on  SBCb  artiele  or  impeaobment  geparately ;  and  if 
the  impeaobment  sha^I  not.  upon  any  of  the  ortioles 
sreaeotod,  b«  Bustainod  by  tbe  votea  of  two  tbiids  of 
(he  nembera  preaent.  a  jadgment  of  acquittal  shall 
JMonterod:  botlf  tbe  pecaoa  accused  in  such  arcioles 
ofiaUiBMlimeiitilialllieeonTicted  upon  any  of  eaid 
KUalM  by  therotea  of  two  tbiida  of  the  members 
piesent,  theSenate  ihatt  proceed  to  pronauncojude- 
ment,  and  aoertlfiedcopy  ofsuobjudgineDt  stiall  be 
deooeited  in  the  office  of  the  Seoratary  otState. 

XXIII.  All  the  orders  anddeciaions  shall  be  made 
and  bad  byy^  and  nays.vrblDh  ehall  be  entered  on 

doora  aball  bo  alosed  for  deliberation,  and  in  that 


and  for  i 


liall  SI 


_e  than 


ind  for  I 


to  adjourn  may  ba  decided  witbout  tbe  yeas ; 
I,  unless  they  be  demanded  by  one  filth  of 

1  the  foil 

(vidence 


XXIV.  Witnesses  shall  bo  swon 
ins;  form,  namely;  "Yon, 

(hall  eiye  in  the  oase  nowdependi 
United  States  and  '    '■ 


ind  nothing  but  the 
eh  oath  shall  boadmii 
■/  other  duly  authorial 

gars  of  the  impeoobm 


rnth:  eu  help  yon 
isteredbytheSee- 

n  the  application 


1  and  each  of  you  are  hereby  commanded  I 
T  before  the  Senate  of  the  United  States,  a 

day  of ,  at  the  Senate  Chamber,  i 

,ty  of  Washington,  than  and  there  to  teatll 


impeached  — 

Fail  not. 

Witness 

Senato,  at  tha 
-.It,  the  J 


I  oCEepraaentativea  have 

vand  Prasidlnn  Officer  of  the 

:y  of  Waabington,  this d. 

u-  of  our  Lord .  and  of  tt 


of 
IB  United  BlMas  the"- 
Porm  of  direction  for  the  service  of  said  subptenar 

neSeaaitoftU  United  Suuetio greainQ: 

Yon  ara  hereby  oommondad  to  serve  and  return 
the  within  subpcenaaocordipg  to  law. 

the  year  of-onr  Lord ,  and  of  the  indepeadenee 

of  the  United  States  the , 

iSwreTaru  of  the  Smote. 

Form  of  oath  to  be  administered  to  the  mamben 
of  the  Senate  sitting  in  tb^ial  of  impeaobmenls; 

"I  solemnly  swear  (nraTGrm.  as  the  case  may  be) 
that  in  all  tbiogs  appartainineto  the  trial  of  the  im- 


ian 


Pormof  au 


I  help  meOod." 


BstobeissnedJ 


I  CoDsUtution  and 
nd  served  upon  the 


1  impeached: 
The  United  Stites  ofAheeici, 
The  Senate  of  the  United  ^atet  to - 
Wiiereas  the  House  of  Representatives  ofthe  United 

StatBiofAmarioadid.ontte '        " 

hibit  to  the  Senate  artielu  of  imj 


jouitbet 


in  tbe  1 


EHere  Insert  tbe  articles'.] 
Anddar--"'- 

articles,  and  that  such  prcceedings,  eiaminatic 
trials,  andjudsmontsmi^hthe  thereaponbad  as 


should 


ou,  the  said  — 


e  therefore  hereby 


ment.  and  then 
the  Senate  of  tbVtli 


'ei  to  the  sud  articles  of  impe. 


1  judamenti 


j>  the  Coustitutioa  and  lu 
ine  uniiea  eiates. 

Hereofyouarenottofail. 

Witness .  and  Presiding  OfEcer  of  the 

said  Sanate,  at  the  city  of  Washington,  this day 

of .in  the  year  of  our  Lord .  and  of  the 

indapendenoe  of  the  United  States  the . 

Form  of  precept  to  beindonedonsaidwrltof  som- 

Thb  United  StATEB  or  Ambbici.m.' 

TkeSemleofihe  UmledStaUs.  to ,  greeting: 

Toa  are  hereby  commanded  to  deliver  to  and  leave 

with ,  ifoonveniantly  to  be  found,  or,  it 

not.  to  laare  at  his  usual  place  of  abode,  or  at  his 
usual  plaooof  bnsineas.  in  some  conspicuous  place,  a 


eetber 


opy  of  the  within  w 

you  perform  the  aerv 
lays  before  the  app( 


of  sum: 


Offioar  of  tha 

.  Lnd  of  tb^iS- 

aepenaenceoi  tne  united  States  the . 

of  tha'sen^K  unleasotKrwiaeordelXbytlui  court. 
XXY.  IftiioSenateshailatany  time  fail  to  ait  for 
tbe  coaaideration  of  articles  of  imiieiiohmant  on  tbe 
day  or  hour  fixed  therefor,  tbe  Senate  may,  by  on 
order  to  be  adopted  without  debate,  fix  a  day  and 
hour  for  resuming  such  oonsidsration. 

Tbe  court  was  organized  on  Thursday,  tte 
Sth  of  Matoli,  the  oath  being  administered  to 
the  Chief  JastLoe  of  the  United  Statesby  Asao- 
oiate  Justice  Nelson,  and  bythe  Chief  Juatice 
to  the  Senators  present,  e^ept  Mr.  Wade, 
whoae  right  to  sit  oa  the  trial  was  challenged. 
On  Friday,  the  6th,  at  the  close  of  the  debate 
on  the  point  suggested,  the  objection  iras  trith- 
drawn  and  the  oath  was  administered.  On 
Friday,  the  13th  of  March,  the  trial  commenced, 
a  detailed  report  of  which  follows.  The  pre- 
liminary proceedings  are  given  in  an  Appendix 
at  the  end  of  this  volume. 

Friday,  March  13,  1868. 

The  Chief  Justice  entered  the  Senate  Cham- 
ber and  toot  the  chair. 

The  CHIEF  JUSTICE,  (to  the  Sergeant -at- 
Arms.)     Make  proclamation. 

Tbe Sbbqeant-at- Arms.  Hearyel  hear  ye! 
All  persons  are  commanded  to  keep  silence 
while  the  Senate  of  the  United  States  is  sitting 
for  the  trial  of  the  articles  of  impeachment  ex- 
hibited by  the  House  ofBepresentatires  aeainst 
Andrew  Johnson,  President  of  the  Uiiited 
States. 

Mr.  HOWARD.  Mr.  President,  I  move  for 
the  order,  which  is  usual  in  such  cases,  noti- 
fying the  House  of  Bepreaentativea  that  the 
Senate  is  thus  organized. 


,  Google 


The  CHIEF  JUSTICE.  The  Journal  of  tbe 
last  day'a  proceedings  will  first  be  read. 

Mr.  GRIMES.  '  Mr.  Chief  Justice,  tlhere  are 
several  Senators  to  be  a  worn. 
_  The  CHIEF  JUSTICE.    The  first  bus! neaa 
is  to  read  the  Journal  of  the  last  session  of  the 
court.     The  Senators  will  be  sworn  in  after' 

The  Secretary  read  the  Journal  of  the  pro- 
ceedioga  of  tbe  Senate  sitting  for  the  trial  of 
itppSadnneot  of  Andrew  Johnson,  President 
of  the  United  States,  on  Friday,  March  6, 1868. 

Mr.  CONKLING.  I  move  that  the  reading 
oftbe  articles  of  impeachment  tnexknso,wbich 
I  understand  are  entered  on  the  Journal,  be 
dispensed  with.  I  understand  that  the  other 
House  is  read;  to  be  aunounced. 

The  CHIEF  JUSTICE.  That  suggestion 
will  be  considered  as  agreed  to  if  no  objection 
he  made.  • 

The  Secretary  continued  and  concluded  the 
readingof  the  Journal. 

Mr.  HOWARD.  If  it  be  now  in  or^er.  to 
save  time  I  ask  that  the  order  which  I  seat  fo 
the  Chair  be  passed  by  tbe  Senate,  informing 
the  House  of  liepresenfatives  that  the  Senate 
is  organized  for  tlie  trial  of  tbe  impeachment. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  submitted  by  the  Senator  from 
Michigan, 

Tbe  Secretary  read  as  follows : 

Orriered,  That  ths  Seoretary  inform  the  House  of 

anil  reaJy  to  proceed  with  the  trial  of  Andreii 
Johnaon,  President  of  the  United  States,  and  '^" 
seats  are  prorided  for  "  '   " 


The  order  was  agreed  to. 

The -CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  introduce  the  managers. 
.  SChe  managers  on  the  part  of  tbe  House  of 
Eepresentativea  appeared  at  the  bar,  were 
announced  by  the  Sergeant- at- Arms,  and  con- 
ducted to  the  position  assigned  them. 

Manaaers—Soa.  John  A.  Bingham,  of 
Ohio;  GEOaOB  S.  BoDTWELL,  of  Massachu- 
setts; Jaues  F.  Wilsok,  of  Iowa;  Johk  A. 
LooAH,  of  Illinois ;  Thomas  Williams,  of 
Pennsylvania;  Benjamin  F.  Btttleb,  of  Mas- 
sachusetts;  Thaddbus  Stevens,  of  Pennsyl- 

Mf.'  GRIMES.  Mr.  Chief  Justice,  there  are 
several  Senators  who  have  not  yet  been  sworn 
as  members  of  this  court.  I  therefore  move 
that  the  oath  be  administered  to  them. 

The  CHIEF  JUSTICE,  The  Secretary  will 
call  the  names  of  Senators  who  have  iKit  yet 

The  Seoretary  called  the  names  of  Senators 
who  were  not  previously  sworn. 

Messrs.  Bdmunhs,  Pattbbsos  of  New  Hamp- 
shire, and  ViCEEBS,  severally,  as  their  names 
were  called,  advanced  to  the  desk,  and  the 
prescribed  oath  was  administered  to  them  by 
the  Chief  Justice. 

The  CHIEF  JUSTICE.    The  Secretary  of 


the  Senate  will  read  tlie  return  of  the  Sergeant- 
at-Arma  to  the  summons  directed  to  be  issued 
by  the  Senate. 

The  Chief  Clerk  read  tho  following  return 
appended  to  the  writ  of  summons; 

Tha  foregoing  writ  of  gnminons,  addreased  to 
Andrew  JoliDson,  President  of  the  United  Stat«3, 
-       tbeforegoingprecept.ftddreased  to  m  " '" 


iB.Td< 


rved  on  I 


w  Johoai 


I.  Presi 


the] 


,  of  the  United  States,  by  deli roring  to  andleav- 

w  Join". 

of  Mareh  instant,  at  sev 

Seraeanl-al-Aitia  ofthe'UnUedSaiitSeSale. 
WasBinqton,  March  7. 1868. 
The  Chief  Clerk  administered  to  the  Ser- 
geaut-at-Arms  the  following  oath : 

I.  Georee  T.  Brown.  Ssrseant-at-Armg  of  theSen- 
-  ■■--  ^  ■—  °----i.(loflwear  that  ths  Tetnm 


e  United  States,  d 


madfl  and  HDbBi:vibod  by  me  opon  tho  pro^efls  issued 
on  tlie  Ttb  day  of  March,  A.  D.  1868.  by  the  Senate 
of  the  United  States  against  Andrew  Johnson.  Pres- 


ident of  the  United  Statu,  is  traly  made,  and  Uiat 

I  hare  performed  — -■" '—  "- — ■ ^'— ' 

So  help  me  God." 


a  therein  prescribed. 


'  The  Sbrobant-at- Abms.  Andrew  Johnson, 
President  of  the  United  States,  Andrew  John- 
son, President  of  the  United  States,  appear 
and  answer  the  articles  of  impeachment  ex- 
hibited against  you  by  the  House  of  Repre- 
sentatives of  the  United  States. 

Mr.  JOHNSON.  I  understand  that  the 
President  has  retained  counsel,  and  that  they 
are  now  in  the  President's  room  attached  to 
this  wing  of  the  Capitol.  They  are  not  ad- 
vised, I  Believe,  of  the  court  bein^  organized. 
I  move  that  the  Sergeant-at-Arms  inform  them 
of  that  fact. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection  the  Sergeant-at-Arms  will  so  inform 
the  connsel  of  the  President. 

The  Sergeant- at- Arms  presently  returned 
with  Hon.  Henry  Stanbey',  of  Kentucky ;  Hon. 
Benjamin  R.  Curtis,  OL,  Massachusetts ;  and 
Hon.  Thomas  A.  R.  Nelson,  of  Tennessee; 
who  were  conducted  to  the  seats  assigned  the 
counsel  of  the  President. 

Mr,  _  CONKLING.  To  correct  a  clerical 
error  in  the  rules  or  a  mistake  of  the  types 
which  has  introduced  a  repugnance  into  the 
rules,  I  offer  the  following  resolution  by  direc- 
tion of  the  commitee  which  repotted  the  rules : 

Ordered,  That  tho  twenty-third  rule,  reapeoting 

Erocccdinsa  on  trial  of  impeachments,  be  amended 
yinsertingaftorttieword   debate"  the  words  "sab- 
jeot.  however,  to  tbe  operation  of  rule  seven." 
If  thus  amended  the  rule  will  read ; 
Atl  orders  and  decisions  ahall  be  madd  and  bad  by 

and  witbout  debate,  subject,  honerer,  to  tha  opeia- 
doa  of  rule  seven,  escept  when  the  doors  shall  bo 
dosed,  Ac. 

The  whole  object  is  to  commit  to  tho  pre- 
siding officer  tbe  option  to  submit  a  question 
without  the  call  of  tbe  yeas  and  nays,  unless 
they  be  demanded,    Thatwas  the  intention  ori- 
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Einally,  bat  the  qualifying  words  were  dropped 
out  iu  the  priiit. 

The  CHIEF  JUSTICE.  The  qnestion  ia  on 
amending  the  rules  in  the  manner  proposed  by 
the  Senator  from  New  York. 

The,  am  en  dm  ent  was  agreed  to. 

The  Sergeant-at-Arms  announced  the  mem- 
bers of  the  House  of  Representatires,  whj 
entered  the  Senate  Chamber  preceded  by  the 
chairman  oftheCommitteeofthe  Whole  Houae, 
(Mr.  B.B.WisnBiiitNB,  of  Illinois,)  into  which 
that  body  had  resolved  itself  to  witness  the  trial, 
who  was  accompanied  by  the  Speaker  and 
Clerk. 

The  CHIEF  JUSTICE,  (to  the  counsel  for 
the  President.)  Gentlemen,  the  Senate  is  now 
sitting  for  the  trial  of  the  President  of  the 
United  States  upon  artielea  of  impeachment 
exhihited  by  the  House  of  Bepresentatives- 
The  court  will  now  hear  you. 

Mr.  STANBERY.  Mr.  Chief  Justice,  my 
brothers  Curtis  and  Nelson  and  rnyself  are 
here  this  morning  as  coufcel  for  the  President. 
I  have  his  authority  to  enter  his  appearance, 
which, with  your  leave,  I  will  proceed  to  read ; 
In  the  matter  of  the  impeachment  of  Andrew 

Johnson,  President  of  the  United  States. 

Mr,  Chief  Jdstioe:  I,  Andrew  Johnson, 
President  of  the  United  States,  having  been' 
served  with  a  suromona  to  appear  before  this 
honorable  court,  sitdng  as  a  court  of  impeach- 
ment, to  answer  certain  articles  of  impeach- 
ment found  and  presented'  against  me  by  the 
honorable  the  House  of  Represeiitatives  of  the 
United  Slates,  do  herel^  enter  my  appearatice 
by  my  counsel,  Henry  Stanbery,  Benjamin  R. 
Curtis,  Jeremiah  8.  Black, William  M.  Evarts, 
and  Thomas  A.  R.  Nelson,  who  have  my  war- 
rant and  authority  therefor,  and  who  are  in- 
structed by  me  to  ask  of  this  honorable  court 
a  reasonable  time  for  the  preparation  of  ray 
answer  to  said  articles. 

After  a  careful  examination  of  the  articles  of 
impeachment  and  eiJnsultaticin  with  my  coun- 
sel, I  am  satisfied  that  at  least  forty  days  will 


ANDREW  JOHNSON. 
The  CHIEF  JUSTICE.     The  paper  will  be 
filed. 

Mr.   STANEERY.     Mr.    Chief  Justice,   I 
have  also  a  professional  statement  ia  support 
of  the  application.     Whether  it  is  in  order  to 
offer  it  now  or  to  wait  until  the  appearance 
entered  your  Honor  will  decide. 

The  CIHEF  JUSTICE.    The  appearance 
will  be  considered  as  entered.     You  may  pro- 
Mr.  STANBERY.    I  will  read  the  state. 


Henry  Stanbery,  Benjamin  R.  Curtis,  Jere- 


miah S.  Black,  William  M.  Evarts,  andTbomas 
A.  R.  Nelson,  of  counsel  for  the  respondent, 
move  the  court  for  the  allowance  of  forty  days 
for  the  preparation  of  the  answer  to  the  arti- 
cles of  impeachment,  and  in  support  of  the 
motion  ma^e  the  following  professional  state- 

The  articles  are  eleven  in  number,  involv- 
ing manyquestionsof  lawand  fact.  We  have, 
during  the  limited  time  and  opportunity  af- 
forded us,  considered  as  far  as  possible  the 
field  of  investi^tion  which  must  be  explored 
in  the  preparation  of  the  answer,  and  the  con- 
clusion at  which  we  have  arrived  is  that  with 
the  utmost  diligence  the  time  we  have  asked 
is  reasonable  and  necessary. 

The  precedents  as  to  time  for  answer  upon 
impeachments  before  the  Senate,  to  which  we 
have  had  opportunity  to  refer,  are  those  of 
Judge  Chase  anii*Judge  Peck. 

In  the  case  of  Judge  Chase  lime  was  allowed 
from  the  3d  of  January  until  the  4th  of  Febru- 
ary n^zt  succeeding  to  put  in  his  answer,  a 
period  of  thirty-two  days;  but  in  this  case 
there  were  only  eight  articles,  and  Judge  Chase 
had  been  for  a  year  cognizant  of  most  of  the 
articles,  and  had  been  himself  engaged  in  pre- 
paring to  meet  them. 

In  the  case  of  Judge  Peck  there  was  but  a 
single  article.  Judge  Peck  asked  for  time  from 
the  10th  to  the  2(Jth  of  May  to  put  in  his  an- 
swer, and  it  was  granted.  It  appears  that 
Judge  Peck  had  been  long  cognizant  of  the 
ground  laid  for  his  impeachment,' and  had  been 
present  before  the  committee  of  the  House  upon 
the  examination  of  the  witnesses,  and  had  been 
permitted  by  the  House  of  Representatives  to 
present  to  that  body  an  elaborate  answer  to  the 
charges. 

It  is  apparent  that  the  President  ia  fairly  En- 
titled to  more  time  than  was  allowed  in  cither 
of  the  foregoing  cases.  It  is  proper  to  add  that 
the  respondents  in  these  cases  were  lawyers, 
fuUv  capable  of  preparing  their  own  answers, 
and  that  no  pressing  oihcial  duties  interfered 
with  their  attention  to  that  business;  whereas 
the  President,  not  being  a  lawyer,  must  rely 
on  his  counsel.  The  charges  involve  his  acts, 
declarations,  and  intentions,  as  to  all  which 
his  counsel  must  bo  fully  advised  upon  consul- 
tation with,  him,  step  by  step,  in  t^e  prepara- 
tion of  his  defense.  It  is  seldom  that  a  case 
requires  such  constant  communication  between 
client  and  counsel  as  this,  and  yet  such  com- 
muni^tion  can  only  be  had  at  such  intervals 
as  arff  allowed  to  the  President  from  the  usual 
hours  that  must  be  devoted  to  his  high  official 
duties. 

We  further  beg  leave  to  suggest  for  the  con- 
sideration of  this  honorable  court,  that  as 
counsel,  careful  as  well  of  their  own  reputa- 
tion as  of  the  interests  of  their  cHent  in  a 
case  of  such  magnitude  as  this,  so  out  o'f  the 
ordinary  range  of  professional  experience, 
,  where  so  much  responsibility  is  felt,  they  sub- 


,  Google 


11 


mvt  to  the  candid  consideration  of  tlie  conrt, 
that  the;  have  a  right  to  ask  for  themselves 
sueh  opportunity  to  discharge  their  duty  as 
seems  to  them  to  be  absolutely  necessary, 
Hbnrt  Stanbert, 
B.  E.  CoRTia, 

Jebbmiah  S.  Black,  1  no 

William  M.  Bvakts,  /  P"^"  ^■ 
Thomas  A.  R.  Nelson, 
Of  Coimsdfor  the  Respondent. 
March  13,  1868. 

Mr.  Manager  BINGHAM.  Mr.  President, 
I  am  instructed  by  my  associate  managers  to 
suggest  to  the  Senate  that  under  the  eighth 
rule  adopted  by  the  Senate  for  the  government 
of  this  proceeding,  after  the  appearance  of 
the  accused  at  its  bar,  until  that  rule  be  set 
aside  by  the  action  of  the  Senate  a  motion  for 
continuance  to  answer  is  notallowed,  the  pro- 
vision of  the  rule  being  that  if  be  appear  he 
shall  answer ;  if  ho  appear  and  fail  to  answer, 
the  case  shall  proceed  as  nponthegeneral  issue ; 
if  he  do  not  appear  the  case  shall  proceed  as 
upon  the  general  issue.  The  managers  ap- 
peared at  the  bar  of  the  Senate  impressed  with 
the  belief  that  the  rule  meant  precisely  what 

it  says  ;  and  that  in  default  of  an  ar ■" 

the  trial  would  proceed  as  upon  the  pi 


should  still  proceed  as  npou  the  plea  of  not 
guilty. 

Mr.  CURTIS.  Mr.  Chief  Justice,  if  the  con- 
struction which  the  honorable  managers  -  have 
placed  upon  this  rule  be  the  correct  one,  the 
counsel  of  the  President  have  been  entirely 
misled  by  its  phraseology.  They  have  con- 
strued the  rulein  the  light  of  other  similar  rules 
existing  in  courts  of  justice.  For  instance,  in 
a  court  of  equity  over  which  your  Honor  in 
another  place  presides,  parties  are  by  a  sub- 
■plena  required  to  appear  on  a  certain  day  and 
answer  the  bill ;  but  certainly  it  was  never  un- 
.  derstood  that  they  were  to  answer  the  bill  on 
the  day  of  the  appearance.  So  it  is  in  a  variety 
of  other  legal  proceedings  j  parties  are  sum- 
moned to  appear  on  a  certain  day,  but  the  day 
when  they  are  to  plead  is  either  taxed  by  some 
general  rule  of  the  tribunal  or  there  is  to  be  a 
special  order  in  the  pardculat  case.  Here  we 
find  a  rule  by  which  the  President  is  required 
to  appear  on  this  day  and  "answer'  and 
"  abide,"  Certainly  that  part  of  the  rale  which 
relates  to  abiding  has  reference  to  future  pro- 
ceedings and  to  die  final  result  of  the  case. 
And  BO,  as  we  have  construed  the  rule,  that  part 
of  it  which  relates  to  answering  has  reference 
toa  future  proceeding,  which  occurs  in  the  ordi- 
nary course  of  justice,  as  I  have  stated,  either 
under  some  general  rule  or  by  a  special  order 
of  the  court.  We  submit,  therefore,  as  coun- 
sel for  the  President,  that  this  interpretation 
of  the  rule  which  is  placed  upon  it  by  the  hon- 
orable managers  is  not  the  correct  one, 

Mr.  Manager  WILSON.    Mr.  Prewdent,  I 


desire  to  say  on  behalf  of  the  managers  that  we 
do  not  see  how  it  were  possible  for  the  eighth 
rule  adopted  by  the  Senate  to  mislead  the  re- 
spondent or  counsel.  That  rule  provides  that — 
"Upon  thepreaeDtationofthearticlesofimpeaoh- 


laid  articles,  and  notifying  hi 


e  flied  by  the  S^ 
lehiaar '- 


and  n 


I  of  in 


."Pi^ 


labidethe  orders  and  judgmeataof  the 


The  rale  further  provides  that — 


BQiltJ.^™" 


:aeBd,  after  aerviee,  shall  fail  to  appear, 
90n  or  bT  attorney,  on  the  day  bo  fixed 
foresMd,  or  appearing  shall  fail  to  file 
saoh  article!!  of  Impeachment,  the  trial 
I  neverthleaa  as  upon  a  plea  of  not 


The  learned  counsel,  in  the  professional 
statement  submitted  to  the  Senate,  refer  to  the 
cases  of  Judge  Chase  and  Judge  Peck.  I  pre- 
sume that  in  the  examination  of  the  records  of 
those  cases  the  attention  of  counsel  was  di- 
rected to- the  rules  adopted  by  the  Senate  for 
the  goi'ernment  of  its  action  on  the  trial  of 
those  eases.  By  reference  to  the  rules  adopted 
by  the  Senate  for  the  trial  of  the  cases  of  Judge 
Chase  and  Judge  Peck  we  find  that  a  very 
material  chan^  has  been  made  by  the  Senate 
in  the  adoption  of  the  present  rules.  The 
third  rule  inthecaseof  the  trial  of  Judge  Chase 
prescribed  the  form  of  summons,  and  required 
that  on  the  day  to  be  fixed  the  respondent 
should  appear,  and  "then  and  there  answer." 
The  same  rule  was  adopted  in  the  Peck  case. 
But  the  present  rule  adds  to  the  rule  of  those 
cases  the  words  to  which  I  have  called  the 
attention  of  the  Senate,  that  he  shall  arpear 
"and  file  his  answer  to  said  articles  of  im- 
peachment," and  that  if,  on  appearing,  he 
"  shall  fail  to  file  his  answer  to  such  articles  of 
impeachment,  the  trial  shall  proceed  never- 
theless as  upon  a  plea  of  not  guilty." 

I  submit,  therefore,  Mr.  President,  that  the 
change  which  has  been'  made  in  the  rales  for 
the  government  of  this  case  must  have  been 
made  for  some  good  reason.  What  that  rea- 
son m&y  have  been  may  be  a  subject  of  dis- 
cussion in  this  case  hereafter ;  but  the  change 
meets  uaupon  the  presentation  of  this  motion; 
and  we  therefore  ast,  on  the  part  of  the  House 
of  Representatives,  which  wa  are  here  repre- 
senting, that  the  rule  adopted  by  the  Senate 
for  the  government  of  this  case  may  be  en- 
forced. It  is  for  the  Senate  to  say  whether 
the  rule  shall  stand  as  a  rule  to  govern  the 
case,  or  whether  it  shall  be  changed  ;  but, 
standing  as  a  rule  at  this  time,  we  ask  for  its 
enforcement. 

Mr.  STANBERY.  Mr.  Chief  Justice,  the 
objection  taken  by  the  honorable  managers  is 
so  singular  that  in  the  whole  course  of  my 
practice  I  have  not  met,  with  an  example  like 
it.  A  case  like  this,  Mr.  Chief  Justice,  in 
which  the  President  of  the  United  States  is 
arraigned  upon  an  impeachment  presented  by 
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the  House  of  RepresentBtives— a  case  of  the 
greatest  magnitude  we  have  ever  had — is,  as 
to  time,  to  be  tresited  aa  if  it  were  a  case  be' 
fore  a  police  court,  to  be  put  through  with 
rculroaa  speed  on  the  first  day  the  criminai 
appears  1  Where  do  mj  learned  friends  find 
a  precedent  for  calling  on  the  trial  upon  thia 
day?  It  ia  in  the  language  of  their  summons. 
They  say,  "  We  have  notified  you  to  sippear 
here  and  answer  on  a  givea  day."  We  are 
here;  we  enter  our  appearance;  but  they  asfc, 
"Where  is  your  answer?"  As  my  learned 
brother  [Mr.  Curtis]  has  said,  you  have  used 
prei^sely  the  language  that  is  used  in  a  Bub- 
ptena  in  chancery ;  but  who  ever  heard  that 
when  the  defendant  in  a  chancery  bill  enters 
his  appearance  he  must  come  with  his  answer, 
ready  to  go  on  with  the  case,  and  enWr  upon 
the  trial?  We  were  summoned  to  appear  and 
'     e  entered  our  nppeai    " 


stated  that 
wish  this  c 
reasonable 


odon 


go  by  default ; 
,  nothing  more. 

Coosider,  if  you  please,  that  it  is  but  a  few 
days  sipce  the  President  has  been  served  with 
this  BommODs;  that,  as  yet,  all  hia  counsel  are 
not  present.  Your  Honor  will  observe  that  of 
the  five  connsel  who  hare  signed  this  profes- 
sional slatement  two  are  not  present  and  can- 
not be  present  to-day,  and  are  not  (at  least,  I 
am  sure,  one  is  not)  in'  the  city  to-day.  Not 
one  of  ua,  on  looking  at  these  rules,  ever  sus- 
pected that  it  was  the  intendon  to  bring  on  the 
trial  this  day.  And  yet  I  underslajid  the 
learned  gentlemen  who  read  these  rales  to  so 
read  them  according  t^  the  letter  that  we  must 
go  on  to-day.  Now,  let  us  see  how  it  will  do 
to  read  them  all  according  to  the  letter.  If 
the  gSntlemen  are  tight,  if  we  are  here  to  an- 
swer to-day,  and  to  go  into  the  trial  today, 
then  this  is  the  day  fixed  for  the  trial  by  your 
rulea.    Let  us  see  whether  it  is. 

Rule  nine  provides  j. 

"At  twelve  o'clock  and  thirl;  minnteB  sfCemoaii 
of  the  day  appointed  for  tie  return  of  the  auramona 
Hgainat  tha  peraon  impeached,*' 

Thia  is  the  return  day ;  it  is  not  the  trial 
day.  The  letter  answers  the  gentlemen.  Ac- 
cording to  the  letter  of  the  eighth  rule  they 
say  "  this  ia  the  trial  day ;  go  on  j  not  a  mo- 
ment's delays  file  your  answer  and  proceed 
to  trial ;  or  without  your  answer  let  a  general 
plea  of  not  guilty  be  entered,  and  proceed  at 
once  with  the  trial."  The  ninth  rule  aaya  thia 
is  the  return  day,  not  the  tnal  diy  Then  the 
tenth  rule  says : 

"The  peraon  impetM-hed  shill  then  be  called  to 
appear  nnd   answer  the  articlaa   of  impaEKliment 

That  ia  the  call  made  on  the  return  day 
The  accused  is  called  to  appear  and  answer 
He  ia  here  ;  he  appears ,  he  states  his  wilhng 
□ess  to  answer ;  he  only  asks  a  reasonable 
time  to  prepare  the  answer.  Then  rule  eleveti 
speaks  "  of  tie  day  appointed  for  the  trial." 
That  is  not  this  day.  This  day,  the  day  whijsh 
the  gentlemen  would  make  the  first  day  of  iJie 


trial,  ia,  in  your  own  rules,  put  down  for  the 
return  day,  and  you  must  have  some  other  day 
for  the  trial  day  to  suit  the  convenience  of  the 
parties;  so  that  the  letter  of  one  rule  answers 
the  letter  of  another  rule. 

But,  pray,  Mr.  Chief  Justice,  is  it  possible 
that  ander  theae  circumstancea  we  are  to  be 
canght  in  thia  trap  of  the  letter?  As  yet  there 
haa  not  been  time  to  prepare  an  answer  to  a 
single  one  of  these  articles.  As  yet  the  Presi- 
dent haa  been  engaged  in  procuring  his  conn- 
sel, and  all  the  time  occupied  with  so  much 
consultation  as  was  necessary  to  enable  us  to 
fix  the  shortest  period  which  in  our  judgment 
for  the  due  preparation  of  his 


Now,  look  back  through  the  whole  line  of 
impeachments,  even  to  the  worst,  times,  and 
where  there  was  the  greatest  haste  ;  go  back 
Ui  English  precedents,  and  English  fair  play 
^ways  gave  fair  lime.  This  is  the  first  instance 
to  be  found  on  record  anywhere,  in  which, 
upon  the  appearance  day,  lie  defendant  was 
required  to  put  in  his  answer  and  immediately 
proceed  to  the  trial.  Why,  sir,  we  have  not  a 
witneaa  summoned  ;  we  hardly  know  what 
witnesses  to  summon  until  the  pleadings  are 
prepared.     We  are  entirely  at  sea. 

X  submit,  Mr.  Chief  Justice,  to  the  honor- 
able court  that  are  to  try  this  case,  whether 
we  are  to  be  put  through  with  this  railroad 
speed?  "Strike,  but  hear."  Give  us  the 
opportunity  that  even  in  common  civil  cases 
is  allowed  to  the  defendant,  hardly  ever  leaa 
than  thirty  days  for  hia  pleading  and  answer ; 
more  often  sixty.  Give  ns  time  ;  give  ua  a 
reasonable  time  ;  and  then,  with  a  fair  hear, 
ing,  we  shall  be  prepared  for  that  sentence, 
whatever  it  may  be,  that  you  shall  pronounce. 

Mr.  Manager  BINGHAM.     Mr.  President, 

The  CHIEF  JUSTICE.  Before  counsel 
proceed,  the  Chief  Justice  desires  to  state  to 
the  Senate  that  he  is  somewhat  embarrassed 
in  the  construction  of  the  rule.  The. twenty- 
first  rule  provides  that  "  the  case  on  each  side 
shall  be  opened  by  one  person."  He  under- 
stands that  as  referring  to  the  case  made  whea 
the  evidence  is  all  in  and  the  cause  is  ready  for 
argument.    The  twentieth  rule  provides  that — 


all  motions  etiall  be 
lioqron  eachaidB.  ai 


e  Senate  i 


iUyorder 


Whether  that  limitation  is  intended  to.  apply 
to  the  whole  argument  upon  each  side  or  to  the 
argument  of  each  counsel  who  may  address  the 
court  is  the  question  which  the  Chief  Justice 
is  at  a  loss  to  solve.  On  the  pending  motion  he 
has  allowed  the  argument  to  proceed  without 
attempting  to  restrict  the  number  of  speakers, 
and,  unless  the  Senate  order  otherwise,  he  will 
proceed  in  that  course. 

Mr.  Manager  BINGHAM.  Mr.  President, 
it  was  not  my  purpose  when  I  raised  the  ques- 
tion, under  tlie  rule,  to  be  decided  by  the  Sen- 
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ate,  to  touch  In  any  way  upcra  the  ineritg  of  any 
application  that  m^ht  hereafter  be  made,  after 
issue  joined,  for  ah  extension  of  time  for  prep- 
aration for  the  trial.  The  only  object  I  had  in 
view,  Mr.  President,  was  to  see  whether  the 
Senate  waa  disposed  to  abide  by  its  own  rules, 
and  by  raising  the  question  to  remind  Senators 
of  what  they  ao  know,  that  in  this  proceeding 
they  are  a  rule  and  a  law  to  themselves.  Neither 
the  common  law  nor  the  civil  law  furnishes 
any  rule  whatever  for  the  conduct  of  this  trial 
save,  it  may  be,  the  rule  which  goTeraa  in  mat- 
ters of  evidence. 

There  is  nothing  more  clearly  settled  in  thjs 
country,  and  in  that  country  whence  we  derive 
our  iaws  generally,  than  the  proposition  which 
I  have  just  stated  ;  and  hence  the  necessity  that 
the  Senate  should  prescribe  rules  for  the  con- 
duct of  the  trial ;  and,  having  prescribed  rules, 
my  associate  managers  and  myself  deemed  it 
important  to  inquire  whether  tboae  rulea,  upon 
the  threshold  of  the  proceeding,  were  to  be 
disregarded  and  set  aside. 

I  may  be  pardoned  forsaying  that  lam  greatly 
surprised  at  the  hasty  word  which  dropped 
from  the  lips  of  my  learned  and  accomplished 
friend  who  has  just  taken  his  seat,  [Mr.  Stan- 
bery,]  when  he  failed  to  discriminate  between 
the  objection  made  here  and  an  objection  that 
may  hereafter  be  made  to  a  motion  for  the 
continuance  of  the  trial.  When  the  learned 
gentleman  spoke  of  the  trial  day,  he  seemed 
to  forget  that  the  trial  day  never  comes  until 
iaaue  joined.  Why,  Mr.  President,  there  is 
nothing  clearer,  nothing  better  known,  1  think, 
to  my  learned  friend  than  this,  that  the  making 
.  up  of  the  issue  before  any  tribunal  of  justice 
and  the  trial  are  very  distinct  transactions — 
perfectly  distinct. 

A  very  remarkable  case  in  the  twelfth  vol- 
ume of  State  Trials  lies  before  me,  wherein 
Lord  Holt  presided,  on  the  trial  of  Sir  Richard 
Grahme.ViscountPrestoa,  and  others,  charged 
with  high  treason.  In  that  case  the  accused 
appeared,  as  the  accused  by  the  learned  gen- 
tlemen appears  this  morniog,  after  the  indiet- 
ment  presented  in  the  court,  and  before  plea 
asked  for  continuance.  The  answer  that  fell 
from  the  lips  of  the  Lord  Chief  Justice  waa, 
we  are  not  to  consider  the  quesrion  of  trial  or 
the  tiiie  of  trial  until  plea  be  pleaded.  Let 
me  p»e  tis  very  words : 

"Ii.  0,  Holt.  My  lord,  wo  dobot«  the  time  of  rour 
trial  100  earlr!  for  you  must  t>ut  yourself  aponyoar 
trial  first  by  pleading." 

And  when  Lord  Preston  presses  him  again 
on  the  point  Lord  Chief  Justice  Holt  responds: 


„  .oitftoraitthtlknowl , 

oecaaion  foe  a  trial.  I  cannot  tell  what  you  will 
plead!  yoQr  lordsblp  mnet  answer  Ui  the  iBdintment 
baforo  we  oanoDterinto  the  debate  of  this  matter."— 
12  Slate  TnaU,  664. 

The  eighth  rule  of  the  Senate,  last  clanse, 
provides  that  if  the  party  appearing  shall  plead 
'guilty  there  may  be  no  further  proceedings  in 


the  case,  no  trial  about  it;  nothing  remains  to 
be  dona  but  to  pronounce  judgment  under  the 
Constitution.  It  is  time  enough  for  us  to  talk 
about  a  trial  when  we  have  an  issue.  The  cale 
is  a  plain  one,  a  simple  one. 

And  I  may  be  pardoned  for  saying  that  I 
fail  to  perceive  anything  in  rules  ten  or  eleven 
to  which  the  learned  counsel  have  referred  that 


If  the  aoensed,  after  service,  shall  (nil  to  apiiear. 
either  in  person  or  by  attorney,  oa  the  day  <o  flied 
therefor  as  aforesaid,  or  appearing  shall  fail  to  file  his 
answer,  [on  the  day  on  which  he  is  summoned  to 
sppear,]  the  trial  shall  prooeed  navnrthelees  as  upon 
a  plea  of  not  smilty." 

When  words  are  plain  in  a  written  law  there 
is  an  end  to  all  construction ;  they  must  be 
followed.  The  managers  so  thought  when  thejr 
appeared  at  this  bar.  All  they  ask  is  the  en- 
forcement of  the  rule,  not  a  postponement  of 
forty  days,  and  at  the  end  of  that  time  to  be 
met  with  a  dilatory  plea — a  motion,  if  yon 
please,  to  quash  the  articles,  or  a  question  rais' 
mg  the  inquiry  whether  this  is  the  Senate  of 
the  United  States. 

It  seems  to  me,  if  I  may  be  pardoned  for 
making  one  further  remark,  that  in  prescribing 
by  this  rule  that  the  summons,  with  a  copy  oF 
the  articles,  should  issue,  to  be  returned  on  a 
day  certain,  giving,  as  in  this  ease,  six  days  in 
advance,  it  was  intended  thereby  to  require  as 
well  as  to  enable  the  partv  on  the  day  bxed  for 
his  appearance,  as  the  rule  prescribes,  to  come 
to  this  bar  prepared  to  make  answer  to  the 
articles. 

Permit  me  to  say  iiirther — what  is  doubtless 
known  to  every  one  within  the  hearing  of  my 
voice— that  technical  rules  do  in  no  wise  con- 
trol or  limit  orfettertheaction  of  this  body; 
and  under  the  plea  of  "rmt  guilty,"  as  pro- 
vided in  the  rules,  every  iSnceiyaDle  defense 
that  the  partyacouaed  could  make  to  the  articles 
here  preferred  can  be  admitted.  Why,  then, 
this  delay  of  forty  days  to  draw  ap  ao  answer 
of  not  guilty? 

But  what  we  desire  to  know  on  behalf  of  the 
House  of  Repreaentatives,  by  whose  order  we 
appear  here,  is  whether  an  answer  is  to  be  filed 
in  accordance  with  the  rule ;  and,  if  it  be  not 
filed,  whether  the  rule  itself  is  to  be  enforced 
by  the  Senate  which  made  it,  and  a  plea  of 
not  guilty  be  entered  for  the  accused.  Thtf 
is  our  inquiry.  It  is  not  my  purpose  to  enter 
into  any  discuasion  upon  the  question  of  post- 
poning the  day  for  the  commencement  of  the 
trial.  My  desire  ia  at  present  to  see  whether, 
under  this  rule,  and  by  force  of  this  rule,  we 
can  obtain  an  issue. 

The  CHIEF  JUSTICE.  Senators,  the  coun- 
sel for  the  President  anhmit  a  motion  that  forty 
days  be  allowed  for  the  preparation  of  his 
answer.  The  rule  requires  that  this,  as  other 
questions,  shall  be  te;ken  without  debate  by 
Senators.  You  who  are  in  favor  ofihat  motion 
will  say  "ay." 
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Mr.  EDMUNDS.  Upon  that  subject  I  aab- 
mit  the  following  order: 

Ordered.  That  the  respondent  filehis  answer  to  the 
MticlesotimpBBchmeaton  or  before  the  let  dor  of 

fl^thdr  reDlivBtiuntbeioto  within  three'Saystheie- 
ofier,  and  that  the  matter  stand  for  trial  on  Juionday, 
April  6, 186S. 

Mr.  MORTON.  I  move  tbftt  the  Senate 
retire  to  cooault  In  regard  to  iu  determination. 

Mr.  Manager  BINGHAM.  lam  instructed 
by  the  managers  respectfully  to  ask  that  the 
Senate  shall  paas  upon  the  motion  to  reject 
under  the  eighth  rule  of  thia  Senate  until  that 
rule  be  set  aside  the  application  to  defer  the 

The  CHIEF  JUSTICE.  The  motion  of  the 
counsel  for  the  President  iain  order.  The  Chair 
regards  the  motion  submitted  by  the  Senator 
from  Vermont  [Mr.  Edmonds]  as  in  the  nature 
of  an  amendment ;  and  the  Srst  question  will  be 
upon  agreeing  to  the  order  submitted  by  him. 

Mr.  CONKLING.  What  becomes  of  the 
motion  of  the  Senator  from  Indiana? 

Mr.  SUMNEK.  What  was  the  motion  of 
t^e  Senator  from  Indiana? 

Mr.  MORTON.    That  the  Senate  retire  to 
consult  in  regard  to  it^  determination. 
■      Mr.  SUMNER.     That  ia  the  true  motion. 

The  CHIEF  'JUSTICE.  The  question  is 
on  the  motJOQ  of  the  Senator  from  Indiana, 
that  the  court  now  retire  for  consultation. 

The  motion  was  agreed  to;  and  at  three 
minutes  before  two  o'clock  the  Senators,  with 
the  Chief  Justice,  repaired  to  the  reception 
room  of  the  Senate  for  consultation. 

At  eight  minutes  past  four  o'clock  the  Sen- 
ators returned  to  the  Senate  Chamber,  and  the 
Chief  Justice  resumed  the  chair. 

O^e  CHIEF  JUSTICE.  The  Chief  Justice 
is  instructed  to  state  to  the  counsel  for  the  ac- 
cused that  the  motion  made  by  them  is  over- 
ruled denied,  andWiat  the  Senate  has  adopted 
an  order,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows ! 

Ordered,  That  the  reapoodent  file  answer  to  tta 
MtieleB  of  impeaobment  on  or  before  Monday,  the 
23d  day  of  March  inalant. 

Mr._  Mtnager  BINGHAM.  Mr.  President, 
I  am  instructed  by  the  managers  to  submit  to 
the  considerationof  the  Senate  a  motion  which 
I  send  to  the  desk  to  be  read. 

The  Secretary  read  as  follows : 
^The  managers  aek  the  Senate  reapeotfolly  to  adopt 
The  folloiriniF  order ; 

OnUrid.  That  apon  the  filing  of  n  replication  by 
the  managera  on  the  part  of  thellouMOf  Represent- 
atives the  trial  of  Andrew  Johnson.  President  of  the 
United  States,  upon  thearticlea  of  impeachment  ex- 
hibited by  the  House  of  Bepresentativea  shall  pio- 
oaed  forthwith. 

The  CHIEF  JUSTICE  put  the  question 
upon  the  order  asked  by  the  managers  and 
declared  that  it  appeared  to  be  refused. 

Mr.  SUMNER  called  for  the  yeas  and  nays, 
and  they  mere  ordered;  and  being  taken,  re- 
Bnlted— yeas  25,  nays  26 ;  as  follows: 
^YEAS-Messrs.  Cameron.  Catfall.  Chandler.  Cole. 
Oonklins,  Conness,  Corbet^  Drake,  Ferry,  Uarlan, 


Hoifard,  Morgan,  Morton,  Nye.  Patterson  of  Hew 
Hampahiti;,  Pomcroy,  Eamaey,  Boss,  Stewart.  Sum. 
ner,  Thayer,  Tipton,  Williams.  \?ilaoDi.andYntea-2S. 
HAYS— Messrs.  Anthony,  Bayard.  Buekalew,  Da- 
vis. Diion.  Edmunds,  Fesaenden.  Fowler.  Freline- 
huysen.  Grimes,  Hcnderaon,  Hendricks.  Howe,  John- 
son. McCreery,  Morrill  of  Maine,  Morrill  of  Ver- 
mont. Nnrtnn,  Pattoraoa  of  Tennessee.  Saulsbury, 

rague,  Trumbull,  Van  Winkle,  Vickera, 

■26. 

■Messrs. Cragin.Dootittle,  andWade— 3. 

The  CHIEF  JUSTiCE.  The  order  asked 
by  the  managers  is  denied. 

Mr.  SHERMAN     "-   "' 
mit  the  following  n 

Ordered,  That  the  t 

Mr.  WILSON.  I  move  to  amend  that  order  , 
by  striking  out  "the  eth  day  of  April"  and 
inserting  "the  1st  day  of  April." 

Mr.  Manager  BUTLER.  I  should  like  to 
inquire  of  the  President  and  the  Senate  if  the 
managers  in  behalf  of  the  House  of  Represent- 
atives have  a  right  to   be  heard  upon  that 

Mr,  SUMNER.     Unquestionably. 

The  CHIEF  JUSTiCE.  The  Chair  is  of 
opinion  that  the  managers  have  a  right  to  be 
heard,  and  also  the  counsel  for  the  accused. 

Mr.  Manager  BUTLER.  Mr.  President, 
and  gentlemen  of  the  Senate,  however  ungra* 


thereby  representing  the  people  of  the  United  ' 
States,  to  press  an  early  trial  of  the  accused, 
yet  your  duty  to  those  who  sent  us  here,  rep- 
resenting their  wishes,  speaking  in  their  pres- 
ence and  by  their  command,  the  state  of  the 
country,  the  interests  of  the  people,  all  seem  . 
to  require  that  we  should  urge  the  speediest 
possible  trial. 

Among  the  reasons  why  the  trial  should  be 
put  off,  which  the  learned  gentlemen  who 
appear  for  the  accused  have  brought  to  the 
attention  of  the  Senate,  are  precedents  of  delay 
in  the  trials  of  the  earlier  days  of  the  Repub- 
lic; and  we  were  told  that  "  railroad  speed  " 
ought  not  to  be  used  in  this  trial.  Sir,  why 
not?  Railroads  have  affected  every  other  busi- 
ness in  the  civilized  world;  telegraphs  have 
brought  places  together  that  were  thousands 
of  miles  apart.  It  takes  less  time  to  send  to 
California  and  get  a  witness — it  takes  infinitely 
less  time,  if  I  may  ase  so  strong  an  expres- 
sioHj  to  send  a  message  for  hira — from  Cali- 
fornia now  than  it  took  to  send  a  witness  from 
Philadelphia  to  Boston  at  the  trial  of  Judge 
Chase.  We  must  not  shut  our  eyes  to  the  fact 
that  there  are  railroads  and  that  there  are  tele- 
graphs, as  bearing  upon  this  trial.  They  give 
the  accused  the  privilege  of  calling  his  coun- 
sel together  instantly,  of  getting  answers  from 
any  witness  that  he  may  have  instantly,  of 
bringing  hira  h%re  in  hours  where  it  once,  and 
not  long  ago,  took  months;  and,  therefore,  I 
resoectfully  submit  that  it  is  not  to  be  over' 
looKed  that  railroads  and  telegraphs  have 
changed  the  order  of  time.     In  every  other 


,toc  by  Google 


15 


busiueaa  of  life  ve  recognize  that  change ;  and 
why  should  we  not  in  this? 

But  passing  from  that,  which  h  but  an  inci- 
dent and  a  detail  of  the  tcial,  will  you  allow 
further,  to  sugsest  thai  the  ordinary 


of 
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to  answer  wh«n  called  before  IJibuiialB  of  jus- 
tice, have  no  application  to  this  case.  The 
rules  by  which  cases  are  beard  and  determined 
tefore  the  Supreme  Court  of  the  United  States 
are  notruies  applicable  to  the  case  at  bar; 
and  for  this  reason,  if  for  no  other,  when  ordi- 
nary trials  are  had,  when  ordinary  questions 
are  examined  at  the  bar  of  any  court,  there  is 
no  danger  to  the  common  weal  in  delay;  the 
Republic  may  take  no  detriment  if  the  trial  is 
postponed;  to  give  the  accused  time  injures 
nobody;  to  grant  him  indulgence  hurts  no  one, 
and  may  help  one,  and  perhaps  an  innocent, 
man.  But  here  the  House  of  Representatives 
have  presented  at  the  bar  of  the  Senate,  in  the 
most  solemn  form,  the  Chief  Executive  officer 
of  the  nation.  They  say  (and  they  desire  your 
judgment  upon  their  accusation)  that  he  has 
usurped  power  which  does  not  belong  to  him ; 
that  he  is  at  this  very  time  breaking  the  laws 
solemnly  enacted  by  you,  theSenate,  and  those 
who  present  him  here,  the  Congress  of  the  Uni- 
ted States,  and  that  he  still  proposes  so  to  do. 

Sir,  who  is  the  criminal — I  beg  pardon  for 
the  word — the  respondent  at  the  bar?  He  is 
the  Chief  Executive  of  the  nation ;  and  when  I 
have  said  that,  I  have  taken  out  from  all  ordi- 
nary rules  this  trial,  because  I  submit  with  def- 
erence that  here  and  now,  for  the  first  time  in 
the  history  of  the  world,  has  any  nation  brought 
its  ruler  to  the  bar  of  its  highest  tribunal  in  a 
eouBtitutional  method,  under  the  rules  and 
forms  prescribed  by  its  Constitution ;  and  there- 
fore all  the  rules,  all  the  analogies,  all  the  like- 
ness to  a  common  and  ordinary  trial  of  any 
cause,  civil  or  criminal,  cease  at  once,  are  si- 
lent, and  ought  not  to  weigh  in  judgment. 
Other  nations  have  tried  and  condemned  their 
kings  and  rulers,  but  the  process  has  always 
been  in  violence  and  subversive  of  their  Con- 
stitutions and  framework  of  government,  not 
in  flubraission  to  and  accordatiee  with  it. 

When  I  name  the  respondent  as  the  Chief 
Execiitive,  I  say  he  is  the  Commander-in- 
Chief  of  your  armies;  he  specially  claims  that 
command,  not  by  force  and  under  the  limita- 
tJons  of  your  laws,  but  as  a  prerogative  of  his 
office  and  subject  to  his  arbitrary  -■"      "" 


controls,  through  his  aubordi nates ,Vour  Treas- 
niT-  He  commands  your  Navy.  Thus  he  has 
all  elements  of  power.     He  controls  your  for- 


eign relations.  In  any  hour  of  , 
prejudice,  of  revenge  for  fancied  wrong  in  hii 
own  mind,  he  may  complicate  yiinr  peace  witi 
any  nation  of  the  earth,  even  while  he  is  being 
Brnugned  as  a  respondent  at  your  bar.  And 
mark  me,  sir,  may  I  respectfully  submit  that 
the  very  question  here  at  issue  this  day  and 
djis  hour  is,  whether  he  shall  control  beyond 


the  reach  of  your  laws,  and  outside  of  yonf 
laws,  the  Army  of  the  United  States.  .  The 
one  greatest  of  all  ijuestions  here  at  issne  ii, 
whether  he  shall  be  able,  against  law — setting 
aside  your  laws,  setting  aside  the  decrees  of 
the  Senate,  setting  aside  the  laws  enacted  by 
Congress,  oretriding  the  legislative  power  of 
the  country,  claiming  it  as  an  attribute  of  ex- 
ecutive power  only,  to  control  the  great  mili- 
tary arm  of  this  Government,  and  control  it  if 
he  chooses  at  his  own  good  pleasure,  its  your 
ruin  and  the  ruin  of  the  country. 

Indeed,  sir,  do  we  not  know,  may  we  not 
upon  this  motion  assume,  the  fact  upon  com- 
mon fame  and  the  current  history  of  events 
that  the  whole  business  of  the  War  Depart- 
ment of  this  country  pauses  until  this  trial 
goes  through?  He  will  not  recognize,  as  we 
all  know,  the  Secretaryof  War,  him  whom  this 
body  has  declared  the  legal  Secretary  of  War, 
and  whom  Congress,  under  its  power  legiti- 
mately exercised,  has  determined  shall  be 
recognized  as  the  legal  Secretary  of  War.  Do 
we  not  also  know,  that  while  he  claims  to  have 
appointed  a  Secretary  ad  interim,  he  dare  not 
recognize  him  ;  and  thus  the  entire  bnsinessof 
the  War  Department  is  stopped.  Thb  Senate 
of  the  United  States  have  confirmed  the  ap- 
pointment of  mftny  a  gallant  officer  of  the 
Army  who,  by  law  and  by  right,  ought  to  have 
his  duties  and  pay  commence  the  day  and 
tie  hour  when  his  commission  reaches  him  : 
yet  those  commissions  have  been  delayed 
weeks,  and  the  proposition  on  his  part  is 
that  they  shall  be  delayed  at  least  forty  days 
longer — as  long  as  it  took  God  to  destroy  the 
wodd  by  a  fiood — and  for  what?  In  order  that 
five  very  respectable,  highly  intelligent,.  Tery 
learned,  and  able  lawyers  may  write  an  an- 
swer to  certain  articles  of  impeachment.  Hav- 
ing failed  in  that,  now  the  proposition  is  to 
delay  more  and  more,  while  there  is  at  least 
one  department  of  the  Government  thrown 
into  confusion  and  disoi^anization,  as  we  are 
thus  delaying. 

But,  sir,  this  is  the  least  of  the  mischiefs  of 
delay.  The  great  pnlse  of  the  nation  beats 
perturbedly  while  even  this  strictly  constitu- 
tional but  highly  and  truly  anomalous  pro- 
ceeding goes  on.  It  pauses  fitfully  when  we 
pause,  and  goes  forward  when  we  go  forward ; 
and  the  very  question  of  national  prosperity 
in  this  country  arising  out  of  the  desire  of  men 
to  havebusiness  interests  settled,  to  have  pros- 
perity return,  to  have  the  il^ring  open  as  ans- 
piciously  under  our  laws  as  it  will  under  the 


!,  depend  up< 


and  now.  I  say  the  very  pulse  of  the  country 
he^here,  and,  beating  fitfully,  requires  us  to 
still  it  by  bringing  this  respondent  to  justice, 
from  which  God  send  him  a  good  deliverance, 
if  he  so  deserve,  at  the  earliest  possible  hour, 
ay,  the  very  earliest  hour  consistently  with  the 
preservation  of  his  rights.  Instead,  therefore, 
of  fixing  a  time  now  in  advance  when  he  shall 
be  tried,  {if  you  will  allow  me  respectfully  to 
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tay  as  much,)  giving  him  time,  which  he  may 
be  Bppposed  to  waat  for  preparation  of  his 
trial,  ax  the  trial  at  an  early  day,  and  then,  if 
hU  counsel  choose  to  draw  analoKles  from  tlie 
tciftlB  of  criminal  law  or  the  civil  Taw,  let  him, 
when  he  comes  here,  under  hisoath  and  nnder 
the  certificate  of  his  counsel,  say  that  he  can- 
not get  ready  to  meet  a  given  article,  aad  if 
he  shoirs  due  diligence  then  give  him  all  the 
time  he  ousht  to  have  to  fairly  put  before  you 
the  exact  forqi  and  feature  of  everything  he 
has  done. 

But,  I  humbly  submit,  do  not  in  advance 
presume  that  he  cannot  get  ready  until  he 
comes  and  shows  to  the  Senate  some  reason, 
upon  his  oath,  why  he  may  not  be  ready.  Let 
every  part  of  the  case  stand  upon  its  own 
metits.  If  the  respondent  cornea  here  and 
aava  to  the  Senate,  after  he  puts  in  his  answer, 
"I  am  not  ready  for  trial,  because  I  cannot 
get  a  given  witness,"  let  him,  as  bis  counsel 
claims  we  ought  to  do,  follow  the  ordinary 
role  and  say  to  the  Senate,  "If  I  could  get 
that  witness  he  would  testify  thus,  and  thus, 
and  thasj"  and  the  maua^ers  would  answer, 
"We  will  either  produce  him  here  at  the  bar 
when  you  call  him,  or  we  will  admit  that  he 
will  testify  thus,  and  thus,  and  thus,  aad  you 
shall  have  the  entire  benefit  of  the  testimony ; 
for  God  forbid — and  I  speak  with  all  rever- 
ence— that  we  shall  deprive  him  of  a  single 
right  or  a  single  indulgence  consistent  with 
the  public  safety  and  speedy  justice.  There- 
fore, whenever  any  such  motion  is  made,  you, 
Senators,  I  respectfully  submit,  will  be  ready, 
able,  and  willing,  desirous  to  meet  it,  and 
grant  indulgence  when  a  case  is  made  out  for 
indulgence. 

Allow  me  oneother  word.  We  ask  no  more 
of  the  Senate  as  against  this  defendant  than 
what  we  are  willing  to  deal  to  ourselves.  The 
great,  perhaps  the  determining,  act  upon  which 
the  respondent  is  here  brought  to  your  bar 
was  committed  by  him  on  the  2l8t  of  February. 
He  knew  it  and  all  its  consequences  then  as 
well  and  better  than  we  could.  The  House  of 
Representatives  dealt  with  the  action  of  the 
respondent  on  the  22d.  On  the  4th  of  March 
we  Drought  before  the  Senate  and  to  his  notice 
what  we  claimed  were  the  legal  consequences 
of  that  act.  We  are  now  coma  here  ready  for 
trial  of  our  accusation  founded  upon  that  act. 
We  are  here  instant  for  trial,  pressing  for  trial 
de  die  in  diem.  Make  the  days  as  long  as  the 
judges  of  England  made  them  when  they  sat 
twen^-two  hours  out  of  the  twenh-four  in  the 
trial  of  great  criminals,  and  we,  the  managers 
on  behalf  of  the  House  of  Eepresentatives, 
God  giving  us  strength,  will  still  attend  here 
at  your  bar  every  hour  and  every  moment,  your 
humble  servitors,  for  the  purpose  of  justice. 


could.    He  knows  all  about  it  now.    He  knows 


exactly  what  he  has  done,  and  why  and  how 
he  has  done  it.  We  can  only  partly  guess  at 
all  he  has  done  from  the  part  we  see  yet.  We 
are  willing  to  go  to  trial  on  behalf  of  the  people 
of  the  United  States,  say  with  only  these  four- 
teen days' preparation.    You  have  granted  h' 
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after  you  have  given  him  one  third  more  time , 
than  we  have  had  to  prosecute,  at  least  that  he 
shall  be  held  to  meet  us  with  the  defense. 

Sir,  i  trust  ^ou  will  pardon  me  a  single^ 
further  suggestion.    I  hope  hereafter  no  man 
anywhere  will  say  that  the  charges  upon  which 
we  have  arraigned  Andrew  Johnson  at  this  bar 
are  either  frivolous,  unsubstantial,  or  of  none 
effect,  because  five  gentlemen  of  the  Jiighest 
respectability,  skill,  and  legal  acumen  as  coun- 
sel— I  know  one  of  them  would  not  for  his  life 
say  what  he  did  not  believe — have  told  us  that 
the  articles  of  impeachment  were  so  grave  and 
substantial  that  it  would  take  them  lb rty  days 
en  to  write  an  answer  to  them.    The  charges 
e  so  grave,  so  momentous,  so  potent,  that, 
with  all  their  legal  ability,  forty  days  will  be 
required  to  write  an  answer ;  and  then,  after 
they  have  had  forty  days  in  addition  to  ten 
already,,  giving  them  fifty  days,  they  say  they 
would  need  still  further  time  for  preparation 
to  meet  ua  on  the  trial  of  these  charges.     I  may 
only  humbly  hope  ihat  I  have  made  myself 
iderstood  in  this  unprepared  and  hurried 
itement  of  some  reasons  which  press  on  my 
sociates  and   myself  to   urge   forward   tbis 

Yon  will  see  their  force  and  the  arguments 
which  should  accompany  them  much  better 
than  I  can  state  them.  If  I  have  brought 
your  minds  (perhaps  a  little  swerved  by  pity 
and  clemency  for  so  great  an  accused,)  again 
to  their  true  poise  of  judgment  upon  the  ques- 
tion of  the  necessity  for  this  country  that  jus- 
tice shall  speedily  be  done  upon  the  accused 
I  hav£  succeeded  in  all  I  could  hope.  If  we 
are  mistaken  in  all  our  accusations  and  the 
respondent  is  the  great  and  good  man  he 
ought  to  be,  and  he  Siall  go  free,  be  it  so ;  the 
country  will  have  quiet  then.  If  you  come  to 
the  other  dcferraination  which  we  present  aud 
demand  you  shall  do  if  it  be  proved,  then  be 
that  so,  and  the  country  will  have  quiet.  But 
upon  this  so  great  trial,  I  pray,  let  us  not 
belittle  ourselves  with  the  analogies  of  the 
common  law  courts  or  the  equity  courts  or 
the  criminal  courts,  because  nothing  is  so  dan- 
gerous to  mislead  us.  Let  us  deal  with  this 
matter  as  one  wherein  the  life  of  the  nation 
bangs  trembling  in  the  scale ;  where  the  rights 
of  the  nation  are  put  in  the  balance,  and  atrial 
is  to  be  had  upon  the  greatest  question  that 
ever  yet  engaged  the  attention  of  anybody, 
however  learned  or  however  wise,  sitting  in 
judgment. 

Mr.  NELSON.  Mr.  Chief  Justice,  and  gen- 
tlemen of  the  Senate;  I  have  entered  this 
Chamber  as  one  of  the  counsel  of  the  Presi- 
dent profoundly  impressed  with  the  idea  that 
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this  is  the  most  exalted  judicial  tribunal  now 
upou  earth.  I  have  endeavored  in  coming 
here  to  divest  my  mind  of  the  idea  that  weare 
to  engage  in  political  discussion,  and  to  feel 
impressed  with  liie  thought  that  we  appear 
before  a  tribunal  the  members  of  which  are 
sworn  as  judges  to  try  the  great  questions 
which  have  been  submitted  to  flieir  considera- 
tion ;  not  as  mere  party  qnestiona,  but  as  the 
grand  tribunal  of  the  nation,  disposed  to  dis- 
pense justice  equfilly  between  two  of  the  great- 
nst  powers,  if  I  raay  so  express  myself,  in  the 
land.  I  have  come  hereunder  the  impression 
that  there  is  much  force  in  the  observation 
which  the  honorable  manager  made  in  regard 
to  the  forms  of  proceeding  in  this  tribunal,  that 
it  is  not  to  be  governed  by  the  iron  and  rigid 
ruies  of  law,  hut  that,  seehing  to  attain  jus- 
tice, it  is  disposed  to  allow  the  largest  liberty  iu 
the  progress  of  the  investigation,  both  to  the 
honorable  managers  on  the  part  of  the  House 
of  Representatives  and  to  the  connsel  in  behalf 
of  the  President  of  the  United  States, 


!S  which  are  known 
law;  that  it  does  not  stand  upon  derdurrers; 
that  it  will  not  stand  particularly  npon  the 
forma  of  evidence,  or  those  technical  rules 
which  prevail  in  other  courts,  I  have  supposed 
that  there  waa  nothing  improper  in  our  making 
an  appeal  to  this  tribunal  for  time  to  answer 
the  charges  which  have  been  preferred  against 
the  President  of  the  United  Slates ;  and  that, 
instead  of  tdat  being  denied,  much  more  liber- 
ality would  be  extended  by,  the  Senate  of  the 
nation  sitting  as  a  court  of  impeachment  than 
~e  could  even  espect  npon  a  trial  in  one  of 


thec< 


sof. 


t  my  purpose,  Mr.  Chief  Justice,  to 
enter  at  this  stage  into  a  discussion  of  the 
charges  which  are  preferred  here,  though  it 
would  seem  to  be  invited  by  one  or  two  of  the 
observations  which  were  made  by  the  honor- 
able manager,  [Mr.  Butler.]  I  do  not  pro- 
pose at  this  stage  of  your  proceedings  to  enter 
into  any  discussion^  of  them.  You  are  told, 
however,  that  it  is  right  in  a  case  of  this  kind 
to  proceed  with  railroad  speed ;  and  that  in 
consequence  of  the  great  improvements  which 
have  baen  made  in  the  country  we  can  proceed 
much  more  rapidly  in  the  investigation  of  a 
case  of  this  kind  than  such  a  case  could  be 
proceeded  with  afewyears  ago.  Nevertheless, 
the  charges  which  are  made  here  are  charges 
of  the  gravest  importance.  The  questions 
which  will  have  to  he  considered  by  this  lion- 
orabie  body  are  questions  of  the  deepest  and 
profoundest  interest.  They  are  questions  in 
wliich  not  only  the  Representatives  of  the 
people  are  concerned,  but  the  people  them- 
selves have  the  deepest  and  most  lasting  in- 
terest in  the  result  of^this  investigation.  Ques- 
tions are  raised  here  in  regard  to  d 
of  opinion  between  thcEjcecutiveof  the  ._. 
and  the  honorable  House  of  Representati 
C.   I.— 2. 


their  constitutional  powers  and  as  to  the 
s  which  they  respectively  claim.  These 
[uestions  of  the  utmost  gravfty,  and  ques- 
which  in  the  view  we  entertain  of  them 
should  receive  the  most  deliberate  considera- 
tion on  the  part  of  the  Senate. 

I  trust  that  I  shall  be  pardoned  by  the  Chief 
Justice  and  the  Senators  in  making  an  allu- 
sion to  a  statute  which  has  long  been  in  force 
in  the  State  from  which  I  come,  I  only  do  it 
for  the  purpose  of  making  a  brief  argument  by 
analogy  to  you  and  the  honorable  body  whom 
I  am  addressing.  We  hare  a  statute  in  the 
State  of  Tennessee,  which  has  long  been  in 
force,  which  provides  that  when  a  bill  of  in- 
dictment is  found  against  an  individual,  and 
he  thinks,  owing  to  excitement  or  any  other 
cause,  he  may  not  iiave  a  fair  trial  at  the  first 
term  of  the  court,  his  case  shall  be  continued 
until  the  nest  terra.  The  mode  of  proceeding 
at  law — and  no  man,  I  presume,  in  the  United 
States  is  more  familiar  with  it  than  the  Chief 
Justice  whom  I  have  the  honor  of  addressing 
on  this  occasion — is  not  iPmode  of  railroad 
speed.  If  there  is  anything  under  the  heavens 
that  gives  to  judicial  proceedings  a  claim  to 
the  consideration  and  the  approbation  of  man- 
kind it  isthefact  that  judges  and  courts  hasten 
slowly  in  the  investigation  of  cases  that  are 
presented  to  them.  Nothing  ia  done  o 
sumed  to  be  done  in  a  state  of  excite 
Every  moment  is  allowed  for  calmand  mature 
deliberation.  The  courts  are  in  the  habit  of 
inveatigaUng  cases  slowly,  carefully,  cautiously, 
and  when  tney  form  their  judgments  and  pro- 
nounce their  opinions,  and  those  opinions  are 
published  to  the  world,  they  meet  the  sanction^ 
of  jndicial  minds  and  legal  minda  everywhere, 
and  they  meet  the  approbation  and  the  confi- 
dence of  the  people  before  whom  they  are  pro- 
mulgated. If  this  is  and  ever  has  been  one  of 
the  proudest  characteristics,  if  I  may  ao  ezi 
press  myself,  of  the  forma  of  judicial  proceed- 
ings in  onr  courts,  how  much  more  in  an  ex- 
alted and  honorable  body  like  this j  how  much 
more  in  an  assembly  composed  of  some  of  the 
wisest  and  greatest  men  in  the  United  States, 
Senators  revered  and  honored  by  their  coun- 
trymen, Senators  who  from  their  position  are 
presumed  to  be  free  from  reproach,  who  from 
their  position  arc  presumed  to  be  calm  in  their 
deliberations  and  in  their  investigations — how 
much  more  in  such  a  body  as  this  ought  we  to 
proceed  cautiously  and  ought  every  opportu- 
nity to  be  given  for  a  fair  investigation? 

Mr.  Chief  Justice,  I  need  not  tell  you,  nor 
need  1  tell  many  of  the  honorable  Senators 
whom  I  address  on  this  occasion,  many  of  whom 
are  lawyers,  many  of  whom  have  been  clothed 
in  times  past  with  the  judicial  ermine,  that  in 
the  courts  of  law  the  vilest  criminal  who  ever 
was  arraigned  in  the  United  States  has  been 
given  time  for  preparation,  time  for  hearing. 
The  Constitution  of  the  country  secures  to  the 
vilest  man  in  the  land  the  right  not  only  to  be 
heard  himself,  but  t ''  h"  heard  by  counsel ;  and 
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no  matter  how  great  iiis  crime,  no  matter  how 
deep  may  be  the  maligxiily  of  the  offense  with 
whitli  be  is  Charged,  he  is  tried  according  to 
the  forms  of  law ;  he  is  allowed  to  have  coun- 
sel ;  continuances  are  granted  to  him  ;  if  he  is 
nunhle  to  obtain  justice  time  is  given  to  him, 
and  all  manner  of  preparation  is  allowed  him. 
Ifthisia  so  in  courts  of  common  law,  tbatare 
fettered  and  bound  by  the  iron  rules  to  which 
I  have  adverted,  how  much  more  in  a  great 
tribunal  like  this,  that  does  not  follow  the  pre- 
cedents of  law,  but  that  is  aiming  and  seek- 
ing alone  to  attain  justice,  ought  we  to  he 
allowed  ample  (Jme  for  preparation  in  refer- 
ence to  charges  of  the  nature  which  we  have 
here?  How  much  more,  sir,  should  such  time 
be  given  us? 

We  are  told  that  the  President  acted  in  re- 
gard to  one  of  the  matters  which  is  charged 
against  him  by  the  House  of  Representatives 
on  the  21st  of  February,  and  that  by  the  4th 
of  March— if  I  did  not  mistake  the  statement 
of  the  honorable  manager — the  House  of  Rep- 
resentatives had  _^cesented  this  accusation 
against  the  President  of  the  United  States; 
and  that,  therefore,  the  President,  who  knew 
what  he  was  doing,  should  be  prepared  for  his 
defense.  Mr.  Chief  Justice,  is  it  necessary  for 
me  to  remind  you  and  honorable  Senators  that 
you  can  upon  a  page  of  foolscap  paper  pre- 
pare a  bill  of  indictment  against  an  individ- 
ual which  may  require  weeks  in  the  investiga- 
tion? Is  it  necessary  for  me  to  remind  this 
honorable  body  that  it  is  an  easy  thing  to  make 
charges,  but  that  it  is  oflen  a  lahonous  and 
difficult  thing  to  make  a  defense  against  those 
accusations? 

Reasoning  from  the  analogy  furnished  by 
such  proceedings  at  law,  I  earnestly  maintain 
before  this  honorable  body  that  suitable  time 
should  he  given  us  to  answer  the  charges  which 
are  made  here.  A  large  number  of  these 
charges — those  of  them  connected  with  the 
President's  action  in  reference  to  the  Secre- 
tary of  War — involve  questions  of  the  deepest 
importance.  They  involve  an  inquiry  cunning 
back  to  the  very  foundation  of  the  Govern- 
ment; they  involve  an  examination  of  the  pre- 
cedents which  have  been  set  by  different  Ad- 
ministrations;  they  involve,  in  short,  themost 
extensive  range  of  inquiry.  The  two  last 
charges  that  were  presented  by  the  House  of 
Representatives,  if  I  may  be  pardoned  for 
using  the  expression  in  the  view  which  I  enter- 
tain of  fhem,  open  Pandora's  box,  and  wiO 
cause  an  investigation  as  to  the  great  differ- 
ences of  opinion  which  have  existed  between 
the  President  and  the  House  of  Representa- 
tives, an  inquiry  which,  so  far  as  I  can  per- 
ceive, wilt  be  almost  interminable  in  its  char- 
Now,  what  do  we  ask  for  (he  President  of 
the  United  States?  The  honorable  manager 
corrected  himself  in  the  expression  that  he  was 
a  criminal.  What  do  we  ask  iu  behalf  of  the 
President  of  the  United  States,  the  highest 


officer  in  this  land?  Why,  sir,  we  ask  simply 
that  he  shall  be  allowed  time  for  his  defense. 
And  apoii  whose  judgment  is  he  to  rely  in  re- 
gard to  that?  He  must,  in  great  part,  rely  upon 
the  judgment  of  his  counsel,  those  to  whom  he 
has  intrusted  his  defense.  We,  upon  our  pro- 
fessional responsibility,  have  asserted,  in  the 
presence  of  this  Senate,  in  the  face  of  the  na- 
tion and  of  the  whole  world,  that  we  believe 
it  will  require  the  number  of  days  to  prepare 
the  Presiaent's  answer  which  we  stated  to  the 
Senate  in  the  paper  which  we  submitted  to  the 
Senate.  Such  is  still  our  opinion.  And  when 
these  grave  charges  are  presented  are  they  to 
he  rushed  through  the  Senate  sitting^iS  a  judi- 
cial tribunal  in  hot  haste  and  with  rdlroad 
speed,  without  giving  to  tlie  President  of  the 
United  States  the  opportnnity  to  answer  them, 
that  same  opportunity  which  you  would  give 
to  the  meanest  criminal  that  ever  was  arraigned 
before  the  bar  of  justice  in  any  tribunal  in  this 
or  in  the  country  from  wblcb  we  borrowed  our 
law? 

I  cannot  believe,  Mr.  Chief  Justice,  that 
honorable  Senators  will  hesitate  for  one  mo- 
ment in  granting  us  all  the  time  that  may  be 
necessary  to  prepare  our  defense,  and  that  may 
be  necessary  to  enable  them  to  decide  as  judges 
carefully,  deliberately,  conscientiously,  and  with 
a  view  of  their  accountability,  not  only  to  their 
constituents,  but  their  accountability  to  pos- 
terity who  are  to  come  after  us,  for  the  names 
of  American  Senators  are  dear  not  only  to 
those  who  sent  them  here,  but  they  are  names 
which  are  to  live  after  the  scenes  of  to-day  shall 
have  passed  away,  I  have  no  doubt  that  hon- 
orable Senators,  in  justice  to  themselves  and 
in  justice  to  the  great  land  which  they  repre- 
sent, will  endeavor  to  conduct  this  investiga- 
tion in  a  manner  that  will  stamp  the  impress 
of  honor  and  justice  upon  them  and  upon  their 
proceedings  not  only  now,  but  in  alt  time  to 
come,  when  they  shall  be  cited  after  you  and  I 
and  all  of  ns  shall  have  passed  away  from  the 
stage  of  human  action. 

Mr.  Caief  Justice,  this  Is  an  exalted  tribu- 
nal. I  say  it  in  no  spirit  of  compliment.  I 
say  it  because  I  feel  it.  I  feel  that  this  is  the 
most  exalted  tribunal  that  can  be  convened 
under  the  sun,  a  tribunal  of  Senators,  honora- 
ble members,  who  are  sent  here  to  sit  in  judg- 
ment upon  one  of  the  gravest  and   gre  '     ' 


that  e' 


made  iu  the  land, 
an  obser' 
the  otber 


And  I  may  say,  i 

of  the  honorable  n        ^_  ...     ., 

that  I,  for  one,  as  an  American  citizen,  feel 
proud  that  we  are  assembled  here  to-day  and 
assembled  under  the  circumstances  which  have 
brought  us  together.  It  is  one  of  the  first  in- 
stances iu  thenistoryof  the  world  in  which  the 
rnler  of  a  people  has  been  presented  by  a  por- 
tion of  the  Representatives  of  the  people  for 
trial  before  another  branch  of  the  law-making 
power  sitting  as  a  judicial  tribunal.  While 
that  is  so  it  is  equally  true  that  on  the  other 
band  the  President,  through  bis  counsel,  comes 
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here  and  snbniits  himself  to  the  juriadiction 
of  this  court,  submits  himself  calmly,  peacea- 
bly, and  with  a  confident  reliance  on  toe  jus- 
tice of  the  honorable  Senate  who  are  to  hear 

Mr.  Chief  Justice,  I  sincerely  hope  that  the 
resolation  which  has  been  offered  will  meet 
the  approbation  of  the  honorable  Senate.  I 
hope  that  time  wili  be  given  us,  and  that  this 
proceediag,  which  in  all  time  to  come  will  be 

3 noted  as  a  precedent  for  others,  will  be  con- 
noted with  that  gravity,  that  dignity,  that 
decorum  which  are  fit  and  becoming  in  the 
Bepresentatives  of  a  free  and  a  great  people. 

Mr.  OONKLING.  I  wish  to  submit  an 
amendment  to  the  proposition  pending  in  the 
nature  of  a  substitute : 

Ordered.  That,  unieaa  otherwise  ordered  by  the 
Senate  for  cause  ehovrn,  the  Irial  of  the  pendine  im- 
pencbmcnt  shall  Droceed  immediatsly  otter  replica- 
tion sUall  be  filed. 

The  CHIEF  JUSTICE.  The  amendment 
submitted  by  the  Senator  from  New  York  does 
not  appear  to  the  Chair  to  be  in  order  at  pres- 
ent. The  motion  of  the  Senator  from  Ohio 
[Mr.  Shekman]  is  that  the  Senate  adopt  the 
following  order: 

Ordered.  Thnt  the  trial  of  tlie  articles  of  impeach- 
mentBhailproceodon  the  6th  day  of  April  noiL 

The  Senator  frora  Massachusetts  [Mr.  Wil- 
son] moves  to  amend  it  by  striking  out  the 
word  "  sixth  "  and  inserting  "  first."  That  is 
the  present  motion. 

Mr.  WILSON.  I  propose  to  modify  my 
amendment  by  aapng  Monday,  the  30th  of 
March. 

Mr.  CONKLTNG.  Does  the  Chair  decide 
that  my  proposition  is  not  in  order? 

The  CHIEF  JUSTICE.  The  Chair  does 
not  conceive  it  to  be  in  order  at  present. 

Mr.  CONKLING.  Then  I  beg  to  modify 
in  this  way:  I  move  to  amend  the  amendment 
of  the  Senator  from  Massachasetta  by  striking 
oui  the  date  which  he  inserts,  whatever  that 
date  may  be,  and  inserting  in  lieu  thereof  the 
words  "immediately  after  replication  filed, 
unless  otherwise  ordered  by  the  Senate." 

The  CHIEF  JUSTICE.  The  Chair  con- 
ceives that  the  amendment  offered  by  the  Sen- 
ator from  New  York  is  not  in  order. 

Mr,  WILSON.  For  the  purpose  of  bringing 
the  motion  made  by  the  Senator  frora  New 
York  before  the  body  I  withdraw  my  amend- 
ment so  that  his  amendment  will  be  in  order. 

Mr.  CONKLiNG.  Then  I  offer  my  original 
proposition  as  a  substitute  for  the  proposition 
of  tTie  Senator  from  Ohio. 

The  CHIEF  JUSTICE.  The  amendment 
of  the  Senator  from  New  York  will  be  read. 

The  Chief  Clerk.  The  amendment  is  to 
strike  out  all  after  the  word  "  ordered"  in  the 
proposition  of  Mr.  Shebmah  and  to  insert  in 
lieu  thereof: 

That  unless  otherwiaa  ordered  hytho  Sonata  for 
cause  shown,  the  trial  of  tha  pendine  irapeaohment 
|hall  proceed  immediately  after  replicalJan  sball  be 


Mr.  Manager  BINGHAM.  Mr,  President, 
I  am  instructed  by  the  managers  to  saj  that 
the  proposition  jnst  suggested  by  the  honorable 
Senator  from  New  York  [Mr.  Conklinc]  is 
entirely  satisfactory  to  the  managers  for  the 
House,  and  to  say  further  to  the  Senate  that 
we  believe  it  is  in  perfect  accord  with  the  pre- 
cedents in  this  country.  The  Senate  will  doubt- 
less remember  that  on  the  trial  of  Justice 
Chase,  when  a  day  was  fixed  for  the  answer, 
upon  his  own  petition,  veriiied  by  his  affidavit, 
the  Senate  adopted  an  order  which  was  sub* 
stantJaOy  the  order  as  suggested  by  the  amend' 
raent  of  the  honorable  gentleman  frora  New 
York.  - 1  beg  leave  to  read  that  order  in  the 
hearing  of  the  Senate; 

"Ordered.  That  the  4th  day  of  February  ncitahall 
bo  the  daj  for  rcocivinB  the  answer  and  proceeding 
with  the  trial  of  the  impeachment  against  ganiu^ 

If  nothing  further  had  been  said  touching 
the  original  proposition  we  woyld  have  been 
content  and  satisSed  to  leave  this  question 
without  further  remark  to  the  decision  of  the 
Senate ;  but  in  view  of  what  has  been  said  by 
the  counsel  for  the  accused  we  beg  leave  to 
respond  that  we  are  chargeable  with  no  inde- 
cent haste  when  we  ask  that  no  unnecessary 
delay  shall  interpose  between  the  people  and 
the  trial  of  a  man  who  is  charged  with  having 
violated  the  greatest  trusts  ever  committed  to 
a  single  person  j  trusts  that  involve  the  highest 
interests  of  the  whole  people;  trusts  that  in- 
volve the  pe^ce  of  the  whole  country;  trusls 
that  involve  in  some  sense  the  success  of  this 
loiBt  great  experiment  of  representative  gov- 
ernment upon  the  earth. 

We  may  be  pardoned,  farther,  sir,  for  saying 
that  it  strikes  us  somewhat  with  surprise,  with- 
out intending  the  slightest  possible  disrespect 
to  any  member  of  this  body,  that  any  proposi- 
tion should  be  entertained  for  the  continuance 
of  a  trial  like  this,  when  no  formal  application 
has  been  made  by  the  accused  hiraseli'.  To  be 
sure,  a  motion  was  interposed  here  to-day  in 
the  face  of  the  written  rule,  order,  and  law  of 
this  body,  for  leave  to  file  an  answer  at  the  end 
of  forty  days.  The  Senate  has  disposed  of  that 
motion,  and  in  a  manner,  we  venture  to  say, 
satisfactory  to  the  whole  country,  as  it  is  cer- 
tainly satisfactory  to  the  representatives  of  tie 
people  at  this  bar.  Now,  sir,  that  being  dis- 
posed of,  the  Senate  having  determined  the  day 
on  which  answer  shall  be  filed,  we  submit,  with, 
all  respect  to  the  Senate,  that  it  is  but  just 
to  the  people  of  this  country  that  we  shall 
await  the  incoming  of  the  answer  and  the 
replication  thereto  by  the  representatives  of 
the  people,  and  then  see  and  knowwhat  color- 
able excuse  can  be  otFered,  either  by  the  ac- 
cused President  in  his  own  person  or  through 
his  representatives,  why  this  trial  should  be 
delayed  a  single  hour. 

If  he  be  innocent  of  the  grave  accusations 
prepared  against  him  the  truth  will  soon  be 
ascertained  by_  this  enlightened  body ;  and  he 
has  the  right,  if  the  fact  so  appear,  to  a  speed; 
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deliverance,  and  the  coaiitry  a  right  to  a  speedy 
determination  of  this  important  queBtion,  If, 
on  the  other  hand,  he  be  guiltj  of  these  grave 
and  eetions  charges,  what  man  is  there  within 
this  body  or  oatside  of  this  body  ready  to  say 
that  he  should  one  day  or  hour  longer  aisgtaoe 
the  high  position  which  has  been  held  hitherto 
by  some  of  the  nobleat  and  most  iiiustrious  of 
the  land? 

We  think  that  the  executive  power  of  this 
nation  can  only  he  reposed  in  the  hands  of 
men  who  are  faithful  to  their  great  trust.  The 
people  so  think.  They  have  made  that  issue 
with  the  President  of  the  United  States  at  this 
bar ;  and  while  we  demand  that  there  shall  be 
no  indecent  haste,  we,  too,  demand  in  the  name 
of  all  the  people,  roost  respectfully,  that  there 
shall  be  no  unnecessary  delay,  and  no  delay  at 
all  until  good  cause  is  shown  for  delay  in  the 
mode  and  manner  hitherto  observed  in  pro- 
ceedings of  this  sort, 

Mr.  JOHNSON.  Mr.  President,  I  ask  that 
the  resolution  offered  by  the  honorable  mem- 
ber from  Ohio  shall  be  read.  I  did  not  hear 
it  distinctly. 

The  CHIEF  JUSTICE.   It  will  bo  reported. 

The  Chief  Clbkk.  The  order,  as  submitted 
by  the  Senator  from  Ohio,  is  as  follows: 


The  Senator  from  New  York  [Mr.  Conk- 
LiKo]  moves  to  amend  by  striking  out  all 
after  the  word  "ordered," 


shall  nrooeed  immediataly  after  replication  eball  be 
fiieil. 

Mr.  JOHNSON.  Mr.  President,  I  rise  for 
information.  Is  there  any  period  within  which 
the  replication  is  te  be  filed?  There  is  nothing 
on  the  face  of  that  order  limiting  the  time 
within  which  the  replication  may  be  filed.  If 
the  managers  propose  to  make  that  a  part  of 
the  order  to  file  the  replication  on  the  day  the 
answer  may  come  in,  or  on  any  specilic  day 
after  the  coming  in  of  the  answer,  it  would  not, 
perhaps,  be  liaole  to  objection  i  but  the  ac- 
cused may  well  ha  in  ignorance  of  the  time 
when  the  trial  will  begin  under  the  order  as  it 
stands. 

Mr.  Manager  BINGHAM.  Will  the  hon- 
orable Senator  allow  me  to  suggest  to  him  that 
we  can  oolv  file  the  replication  with  the  con- 
sent and  after  consaltation  with  the  House  of 
Eepresentativesj  and  therefore  the  answer  to 
his  suggestion  is  that  as  soon  as  answer  he 
made  here  according  to  the  usage  and  practice 
in  cases  of  this  sort  we  will  respectfully  aem and 
a  copy  of  the  answer  that  we  may  lay  it  before 
the  House  and  report  to'this  body  as  soon  as 
the  House  will  order  us  its  replication.  I  have 
no  donbt  it  will  be  done  within  one  or 
days  after  the  answer  is  filed. 

Mr.  JOHNSON.     What  I  meant 

Mr.  CONKLING.     I  rise  to  a  questio 
order.     Reluctant  aa  I  am  to  make  it,  1 


for  the  enforcement  of  the  eighteenth  and 
twenty- third  rules. 

Th^  CHIEF  JUSTICE.  No  debate  can  be 
had.  The  Chair  understood  the  Senator  from 
Maryland  as  simply  asking  for  an  esipianatlon 
from  the  managers. 

Mr.  JOHNSON.  What  is  the  rule,  Mr. 
President? 

The  CHIEF  JUSTICE.  Tho  Secretary  will 
read  the  rule. 

Mr.  JOHNSON.  The  honorable  member 
from  New  York  is  mistaken  in  supposing  that 
I  rose  to  debate  the  question.  1  only  rose  for 
the  purpose  of  inquiring  what  the  question 
was.    I  suppose  that  is  allowable. 

The  CHIEF  JUSTICE.  Is  the  Senate  ready 
for  the  question  on  tho  substitute  proposed  by 
the  Senator  from  New  York? 

Mr.  DRAKE.  _  On  that  question  I  ask  for 
the  yeas  and  nays'. 

The  yeas  and  nays  were  ordered ;  and  being 
taken  resulted— yeas  40,  nays  10 ;  as  follows : 

TEAS— MeaSFB.  Anthony,  Cameron.  CattelLChand- 
ler.  Cole.  Conklinit,  Conneas,  Corbett,  Drake.  Ed- 
munds, Ferry,  Pessenden,  Fowler.  FrolinBhujsen, 
Grimes,  Harlan,  Henderson,  Howard,  II  owe.MoTzan, 
Morrill  olMaine,  Morrill  of  Vermont,  Morton.  Sye, 
Patterson  of  Sew  HampBhiro,  Pomeror.  Ramsey, 
Roaa,  Sherman,  Spraena,  Stewart^umner.  Tliuyer. 
Tipton,  Trumbull.  Van  Winkle.  WUley,  Williams, 
Wilaon  and  Tat8B-40. 

MAYB-Mesata,  Bayard.  Buokalew,  Davis,  Dixon. 
Hendricks,  Johnson.  McCreery,  Patterson  of  Ten- 
neasee,  Saalebury.  and  Vickera-10. 

ABSENT— Messrs.  Crngin,  Doolittle,  Norton,  and 
Wade— 4. 

So  the  amendment  was  agreed  to. 

The  CHIEF  JUSTICE.   The  question  recurs 
on  the  order  as  amended.      The  Clerk  will 
report  the  order. 
.   The  Chief  Clerk  read  it,  as  follows  r 

Ordered,  That,  unlesa  otherwise  ordered  by  the 
Senate  for  cause  shown,  tbe  trial  of  the  pending  im- 
peachment ahall  proceed  immediately  after  rephoa- 
tiou  shall  be  filed. 

The  order  was  agreed  to. 

Mr.  HOWAED,  If  there  be  no  motion  for 
the  court  on  behalf  of  the  honorable  managers 
of  the  House  of  Representatives,  or  on  the 
part  of  the  counsel  for  the  accused,  I  move 
that  the  Senate  sitting  on  the  present  impeach- 
ment adjourn  to  the  23d  day  of  the  present 
month,  at  one  o'clock  in  the  afternoon.  I 
send  an  order  to  the  Chair  for  that  purpose. 
My  motion  is  made  subject  to  any  action  the 
managers  may  see  fit  to  lay  before  us,  or  the 
counsel  for  the  accused,  I  will  not  press  it  if 
they  have  anything  to  propose. 

The  CHIEF  JUSTICE.  Have  the  mana- 
gers on  tho  part  of  the  House  of  Representa- 
tives anything  to  propose  ? 

Mr.  llanager  BINGHAM.  Nothing  further 
at  present. 

The  CHIEF  JUSTICE.  Have  the  counsel 
for  the  accused  anything  to  propose  ? 

Mc.  CURTIS.     Nothing. 

The  CHIEF  JUSTICE.  Senators,  the  mo- 
tion is  to  ndjouru  the  Senate  sitting  for  the 
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trial  of  thia  impeachment   notil  the  £ 
Marcli. 
The  motion  wbs  agreed  to. 

MoifDAT,  March  23,  1868. 

At  one  o'clock  p.  m.  the  Chief  Justice  of 
tlie  United  States  entered  the  Senate  Chamber, 
escorted  hy  Mr.  Pomeroy,  the  chairman  of  the 
Senate  committee  heretofore  appointed  for 
that  purpose,  and  took  the  chair. 

The  CHIEF  JUSTICE,  The  Ssrgeant-at- 
Arms  will  opea  the  court  6y  proclamation. 

The  Sbbcbant-at-Akms.  Hear  ve,  hear  ye, 
hear  ye:  all  persous  are  commanded  to  keep 
silence  while  the  Senate  of  the  United  States 
is  sittingforthetrialof  the  articles  of  impeach- 
ment exhibited  by  the  House  of  Representa- 
tives against  Andrew  Johnson,  President  of  the 
United  States. 

The  managers  of  the  impeachment  ■ 
part   of  the   House   of  Represeotativ.,   ^^ 
peared  at  the  door,  and  their  presence  was 
announced  by  the  Sergeant -at -Arm  a. 

The  CHIBF  JUSTICE.  The  Managers  will 
take  the  seats  assigned  to  them  by  the  Senate. 
_  The  Managers  accordingly  took  the  seats  pro- 
vided for  them  in  the  area  of  the  Senate  to  fie 
left  of  the  Presiding  OEBcer. 

The  counsel  for  the  President,  Hon.  Henry 
Stanbery,  of  Kentucky;  Hon.  B.  R.  Curtis,  of 
Massachusetts  J  Hon.  Thomas  A.  E.  Nelson,  of 
Tennessee;  William  M.  Bvarts,  Esq.,  of  New 
York,  andHon.  William  S.  Groesbeck,  of  Ohio, 
appeared  and  took  the  seats  assigned  to  them, 
on  the  right  of  the  Chair. 

The  Sergeant- at- Arms  announced  the  pres- 
ence of  the  House  of  Representatives;  and  the 
Commitl«eof  theWhoIeHonse,  headed  by  Mr. 
E.  B.  WiSHnniiNE,  of  Illinois,  the  chairman 
of  the  Committee  of  the  Whole,  and  the  Clerk 
of  the  House,  entered  the  Chamber,  and  the 
members  were  conducted  to  the  seats  assigned 

The  Secretary  called  the  name  of  Mr.  Doo- 
LITTLE,  who  had  not  heretofore  been  sworn, 
and  the  oath  prescribed  by  the  rules  was  ad- 
ministered to  him  by  the  Chief  Justice. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  tlie  minutes  of  the  proceedings  of  the  last 
sitting. 

The  Secretary  read  the  Journal  of  the  prO' 
ceediugs  of  Friday,  March  13,  of  the  Senate 
sitting  for  the  trial  of  the  impeachment  of 
Andrew  Johnson,  President  of  the  United 
States,  on  articles  of  in 


"Tho  Seaate.  wit!i  the  Chief  Jnatice,  harine  re- 
tired to  their  conference  ch»mbor,pr<iMeded  to  ooQ- 
Bider  thomotion  submitted  by  Mr,  Eduundsi  and. 


"'ThattheiespDndeDtfileans'itertatheartlalea  of 


nent  on  or  before  Fridaj',  tha20tli  day 
.3  determined  in  the  affirmative— rcaa 


Bye,  Patterson  of  Now  Hampshire,  Pomeror,  Ram- 
aw,  Sherman.  Stewart,  Sumner.  Thayer,  Trumbull, 
Willey,  Williams,  Wilson,  and  Yates. 

"Mesars.  Anthony,  Bayard,  Bnokalew,  Davis, 
Diion.Edmunds.Fesaenden.Fowler.Frd  in  gh  nysen, 
Crimes.  Hondoraon.  Houdiiolsa.  Johnaon,  MeCreery. 
Morrill  of  Maine,  Nor  ton,  Patterson  ofTeanesaee, 
Sanlsbury,  Vsd  Winkle,  and  Viekera.      ■ 

"Sotbe  amendment  of  Mr.  Dbies  to  the  motion 
■o!  Mr.  Edudnds  wa^  sEreed  to. 

"On  the  quoation  to  aaree  to  themoUon  of  Mr. 
Edudhds.  as  amended, 

"On  motion  of  Mr.  Tecmecll.  that  the  Senate  re- 


j's  being  desired  by  oi 


Corbett,  Davis,  Diioa,  ] 

ler,  Frelinjrhnvson,  Grimes,  uenaeraon,  uenarioKS, 
Jobnson.  MoCreery,  Morrill  of  Vermont,  Morton, 
Norton.  Patteraon  of  Tennessee,  Saulsbury,  Sher- 
man, Spraeue,  Trumbull,  Van  Winkle,  Viokera,  and 
Willey. 
"  Those  who  voted  in  (ha  negative  are— 
"Messrs.  Cameron,  Chandler,  Cole,  Conkling,  Con- 
neas,  Drake,  Ferry,  Harlan.  Howard,  Howe,  Mor- 
gan. Morrill    of  Maine,    Nyo.   Patterson  of  New 
Hampsbire,  Pomeroy,  Ramsey,  Stewart,    Sumner, 
Thayer,  Tipton,  Williams,  Wifion,  and  Yatea. 
^•■Sn  the  Senate  reconsidered  its  vote  aereeinit  to 
isntof  Mr.  Dbakb  to  the  motion  of  Mr. 


"Thee 


and. 


Dkab 


m  the  amcndmon  t  of  Mr- 


duy.  themh.'andinasrtiaEthoworda'Monday,  the 
23d.' 
"It  was  determined  in  the  affirm ativej  and. 


amended  by  Mr.  T£dubdi.l,  in  the  Ibllon 


'^'Oi-demi,  Thattbe 
rticles  of  impeaohmoi 
id  day  of  March  install 

'■Itnaadatr.rrnir*di 
'•  Thereu 


"Thot 


med  to  its  Chan 


Mr.  DAVIS.  Mr.  Chief  Justice,  I  rise  to 
mate  the  same  question  to  the  Court  which  I 
made  in  the  Senate,  and  I  think  that  now  is 
the  appropriate  time  before  the  court  has  de- 
cided to  tahe  ut)  the  case.  I  therefore  submit 
to  the  Court  a  motion  in  writing. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  motion. 

The  Secretary  read  as  follows : 

Mr.  Davis,  a  member  of  the  Senate  and  of  the 
Court  of  Impeaohment,  from  the  State  of  Kentucky, 
moves  the  court  to  make  tbis  order: 

The  Constitution  having  vested  the  Senate  with 
the  sole  power  to  try  the  attioles  of  impeachment  of 
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the  FreaideDt  o!  the  United  States  preferred  by  the 
House  of  Bepresentalivea,  and  having  also  deoiared 
that  "  the  Senate  uf  the  United  Stated  shall  be  oom- 
posed  of  two  Senatora  from  BaoU  State  chosen  by  the 
Lecislatnres  thereufi"  and  the  States  of  Virginia, 
Hortli  Carolina,  Sontb  CuoUbu.  Qeorzia,  Alabama, 
Hiisiaaiiipl,  Arkuius,  Louisiana,  and  Texas  having, 
nohbr  lu  LenaltttoiSi  ohoaen  tno  Senatorg  who 
have  be«n  ttai  aantinne  to  ba  excluded  by  the  Sen- 


id  qualificationa,  itjs 

OrSired,  That  a  CSiurt  of  Impeaehment  for  the 
trial  of  the  President  cannotho  legally  and  constitu- 
tionall;;  formed  while  the  Senators  from  the  States 
aforesaid  are  thus  eieluded  from  the  Senate!  and 
this  case  is  ooottnucd  until  the  Senators  from  these 

ate.  subject,  to  all  eonstitutional  exoeptions  to  tiieir 
eleofioas,  raturns,  and  nualiflcationB  severaUy, 

Mr.  HOWARD.     Mr.  President^— 

The  CHIEF  JUSTICE.  The  rule  does  not 
admit  of  debate. 

Mr.  HOWARD.  Mr.  President,  I  object  to 
llie  receiving  of  the  paper  as  not  in  order. 

Mr.  C0NNBS8.  Mr.  President,  I  desire 
to  submit  a,  motion,  which  will  cover  the  case, 
perhaps.  I  move  that  the  paper  he  not  re^ 
ceived,  upon  which  I  call  for  the  veas  and  naja. 

Mr.  HOWE.  Mr.  President,  I  rise  to  sub- 
mit a  question  of  order. 

The  CHIEF  jaSTICE.  The  Senator  from 
Wisconsin; 

Mr.  HOWE.  I  submitif  the  motion  offered 
by  the  Senator  fcom  Kentuelsy  be  in  order. 

The  CHIEF  JUSTICE.  The  motion  comes 
before  Uie  Senate  in  the  shape  of  an  order 
enbmitted  by  a  member  of  the  Senate  and  of 
the  Court  of  Impeachment.  The  twenty-third 
rule  requires  that  "all  the  orders  and  decisiofls 
shall  be  made  and  had  bjyeas  and  nays,  which 
shall  be  entered  on  the  record,  and  without 
debate,  subject,  however,  to  the  operation  of 
rule  seven."  The  seventh  rule  requires  the 
Presiding  Officer  of  the  Senate  to  "  submit  to 
the  Senate,  without  a  division,  all  questions  of 
evidence  and  incidental  questions:  but  the 
same  shall,  on  the  demand  of  one  hflh  of  the 
memher3nresent,bedecidedby}'eas and  nays." 
By  amendment  this  rule  has  been  applied  to 
orders  and  decisions  proposed  by  a  member  of 
the  Senate  under  the  twenty-third  rule.  The 
Chair  rules,  therefore,  that  the  motion  of  tht 
Senator  from  Kentucky  is  in  order. 

Mr.  CONNESS.    Mt.  President 

The  CHIEF  JUSTICE.  No  debate  i. 
allowed. 

Mr.  CONNESS.  Is  the  motion  submitted 
by  me  in  order  in  connection  with  it? 

'ITie  CHIEF  JUSTICE.    The  chair  thinks 

Several  Sekaiors.     Let  us  have  a  square 

Other  SENATona.    Let  us  have  the  yeas  ai 
nays  on  the  order  proposed. 

The  jpas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  2,  nays  49 ;  as  follows : 

TEAS— Messrs.  Davis  and  MoCreerr— 2. 

NAYS— Messrs.  Anthony,  Buekalew,  CamerOL, 
Oattell,  Chandler,  Cole,  OonkUPE,  Counegs,  Curbett, 


Cragin,  Diion,  Soolittle.  Drake,  Edmunds,  Fenr. 
Pessenden.  Powler,  Frelinehuysen.  Grimes.  Harlan. 
Henderson.  Hendrieks.  Howard.  Howe.  Johnson, 
Morgan, Morrill  of  Maine,  Morrill  of  Vermont,  Mor- 
ton.Norton,  Nye,  Potterson  of  New  Hampshire,  Pat- 
terson of  Tennessee,  Pomeroy,  Ramsey,  Boss.  Shar- 
man,  Sprague,  Stewart,  Somner,  Thayer,  Tipton. 
TrnmbnlirVan  Winkle,  Vickers,  Willay,  Williams. 
WilBon,andTates-49. 
ABSKNT— Messrs.  Bayard,  Saulsbnry.  and  Wade 

The  CHIEF  JUSTICE.  On  the  motion  to 
adopt  the  order  of  the  Senator  fcom  Kentucky, 
the  yeas  are  2,  and  the  naya  49.  The  motion 
is  lost. 

Are  the  counsel  for  the  President  ready  to 
file  their  answer. 

Mr.  STANBERT.  Mr.  Chief  Justice,  in 
obedience  to  the  order  of  the  honorable  court, 
made  at  the  last  session,  that  the  answer  of  the 
President  should  be  filed  to-day,  we  have  it 
ready.  The  counsel,  abandoning  all  other  en- 
gagements, some  of  us  quitting  our  courts,  our 
cases,  and  oar  clients,  have  devoted  every  hour 
to  the  performance  of  this  duty.  The  labor 
has  been  incessant  and  exhaustive.  We  have 
devoted,  as  I  say,  not  only  every  hour  ordin- 
arily devoted  to  labor,  bat  many  required  for 
necessary  rest  and  recreation  have  been  con- 
sumed in  this  work.  It  is  amatter,  Mr.  Chief 
Justice,  of  profound  regret  to  us  that  the  hon- 
orable court  did  not  allow  us  more  time. 
Nevertheless  we  hope  that  the  answer  will 
be  found  in  all  respects  sufficient  within  the 
law.  Such  as  it  is,  we  are  now  ready  to  read 
and  file  it. 

The  CHIEF  JUSTICE.  The  counsel  will 
read  the  answer  of  the  President. 

Mr.  CURTIS  proceeded  to  read  the  answer 
to  the  close  of  that  portion  relative  to  the  first 
article  of  impeachment. 

Mr.  STANBERY  read  that  portion  of  the 
answer  beginning  with  the  reply  to  the  second 
article  to  &e  close  of  the  response  to  the  ninth 

Mr.  BVABTSread  the  residae  of  the  answer. 

The  answer  is  as  follows: 
Seno(«  of  the  United  States,  siting  as  a  Court 

of  Impeachment  for  the  trial  of  Andrew 

Johnson,  Preaident  of  the  Vhiled  States. 

The  answer  of  the  said  Andrew  Johnson, 
President  of  the  United  States,  to  the  articles 
of  impeachment  exhibited  against  hira  by  the 
House  of  Representatives  of  the  United  States. 

iNSWEB  TO  AaTIOLE  I. 

For  answer  to  the  first  article  he  says;  that 
Edwin  M.  Stanton  was  appointed  Secretary 
for  the  Department  of  War  on  the  15th  day 
of  January,  A.  D.  1862,  by  Abraham  Lincoln, 
then  President  of  the  United  States,  during 
the  first  term  of  his  Presidency,  and  was  com- 
missioned, according  to  the  Constitution  and 
laws  of  the  Unitea  States,  to  hold  the  said 
office  during  the  pleasure  of  thePresident ; 
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ai  August,  A.  D.  1789,  and  in  and  by  that  act 
it  was  provided  and  enacted  tbat  the  said  Sec- 
rotary  for  flic  Department  of  War  shall  perform 
and  execute  Buch  duties  as  shall  from  time  to 
lime  be  enjoiaed  on  and  intrusted  to  him  b; 
the  President  of  the  United  States,  agreeably 
to  the  Constitution,  relative  to  the  subjects 
within  the  scope  of  the  said  Department ;  and 
furthermore,  tiiat  iJie  said  Secretary  shall  con- 
duct the  business  of  the  said  Department  in 
such  a  manner  as  the  President  of  the  United 
States  shall,  from  time  to  time,  order  and  in- 
struct. 

And  this  respondent,  further  answering,  says 
that  by  force  of  the  act  aforesaid  and  by  reason 
of  his  appointment  aforesaid  the  said  Stanton 
became  the  principal  officer  in  one  of  the  Ex- 
ecutive Departmentsof  the  Government  within 
the  true  intent  and  meaning  of  the  second  sec- 
tion of  the  second  article  of  the  Constitution 
of  the  Uziited  States,  and  according  to  the  true 
intent  and  meaning  of  that  provision  of  the 
Constitution  of  the  United  States ;  and,  in  ac- 
cordance witi  the  settled  and  uniform  practice 
of  each  and  every  President  of  the  United 
States,  tiie  said  Stanton  then  became,  and  so 
long  as  be  should  continue  to  hold  the  said 
office  of  Sesrctary  for  the  Department  of  War 
must  continue  to  be,  one  of  the  advisers  of  the 
President  of  the  United  States,  as  well  as  the 
person  intrusted  to  act  for  and  represent  the 
President  in  matters  enjoined  upon  hitn  or  in- 
tmsted  to  him  by  the  President  touching  the 
Department  aforesaid,  and  for  whose  conduct 
in  such  capacity,  subordinate  to  the  President,- 
the  President  is,  by  the  Constitution  and  laws 
of  the  United  States,  made  responsible.  And 
this  respondent,  further  answering,  says  he  suc- 
ceeded to  the  office  of  President  of  the  United 
States  upon,  and  by  reason  of,  the  death  of 
Abraham  Lincoln,  then  President  of  the  Uni- 
ted States,  on  the  15th  day  of  April,  1865,  and 
the  said  Stanton  wa^  then  holding  the  said 
office  of  Secretary  for  the  Department  of  War 
under  and  by  reason  of  the  appointment  and 
commission  aforesaid  :  and,  not  having  been 
removed  from  the  said  office  by  this  respond- 
ent, the  said  Stanton  continued  to  ho]d  the 
same  under  the  appointment  and  commission 
aforesaid,  at  the  pleasure  of  the  President, 
antil,the  time  hereinafter  particularly  men- 
tioned ;  and  at  no  time  received  any  ajipoint- 
is  above  detailed. 


and  prior  to  the  5th  day  of  August, 

D.  1867,  this  respondent,  the-President  of  the 
United  States—responsible  for  the  conduct  of 
the  Secretary  for  the  Department  of  War,  and 
having  the  consUtutional  right  to  resort  to  and 
rely  upon  the  person  holding  that  office  for 
advice  concerning  the  great  and  difficult  public 
duties  enjoined  on  the  President  by  the  Con- 
stitution and  laws  of  the  United  States— be- 
came satisfied  that  he  could  not  allow  the  said 
Stanton  to  continue  to  hold  the  office  of  Secre- 
tary for  (be  Department  of  War  without  hazard 


of  the  public  interest]  that  the  relations  be- 
tween the  said  Stanton  and  the  President  no 
longer  permitted  the  President  to  resort  to  faim 
for  advice,  or  U)  be,  in  the  judgment  of  the 
President,  safely  responsible  for  his  conduct 
of  the  affairs  of  the  Department  of  War,  as  b; 
law  required,  in  accordance  with  the  orders 
and  instructions  of  the  President;  and  there- 
upon, by  force  of  the  Constitution  and  laws  of 
the  United  States,  which  devolve  on  the  Presi- 
dent the  power  and  the  duty  to  control  the 
conduct  of  the  business  of  that  executive  de- 
partment of  the  Oovernment,  and  by  reason  of 
the  constitutional  duty  of  the  President  to  take 
care  that  the  laws  be  faithfully  executed,  diis 
respondent  did  necessarily  consider  and  did 
determine  that  the  said  Stanton  oaght  no  longer 
to  bold  the  said  office  of  Secretary  for  the  De- 
partment of  War.  And  this  respondent,  by 
virtue  of  the  power  and  authority  vested  in 
him  as  President  of  the  United  States,  by  the 
Constitution  and  laws  of  the  United  States,  to 
give  effect  to  such  his  decision  and  determin- 
ation, did,  on  the  5th  day  of  August,  A.  D. 
1867,  address  to  the  smd  Stanton  a  note,  of 
which  the  following  is  a  true  copy : 

"  Sib  :  Fublio  considerations  of  a  hi^li  character 
constrRin  me  to  aa/  that  your  resiinatioa  aS  Sciire- 
tary  of  War  will  be  accepted." 

To  which  note  the  said  Stanton  made  the 
following  reply; 

WiB  Depjrtment, 
■WiSHiBGTON,  Angtut  5, 1867. 
Sib:  Your  note  of  this  day  has  been  received, 
etatiutctbat"publiccCDaiderationsof  ahigh  chacac- 

Secretary  of  War  will  bo  occapted. '' 

In  reply  I  have  the  honor  to  any  that  pubiio  con- 
siderations of  a,  high  character,  which  alone  have 
induced  mo  to  continue  at  the  head  of  this  Depart- 
ment. constTUD  mo  not  to  resign  the  office  of  Seere- 
taiy  of  War  before  the  nest  meeting  of  ConKroas, 

Vary  respeotfully,  youra,  __ 

EDWIN  M.  STANTON. 

This  respondent,  as  President  of  the  Uni- 
ted States,  was  thereon  of  opinion  that,  having 
regard  to  the  necessary  official  relations  and 
duties  of  the  Secretary  for  the  Department  of 
War  to  the  President  of  the  United  States, 
according  to  the  Constitution  and  laws  of  the 


of  the  said  Secretary,  and  having  regard  to 
the  permanent  executive  authority  of  the  office 
which  the  respondent  hohls  under  the  Consti- 
tution and  laws  of  the  United  States,  it  was 
impossible',  consistently  with  the  public  inter- 
ests, to  allow  the  said  Stanton  to  continue  to 
hold  the  said  Office  of  Secretary  for  the  De- 
partment of  War  ;  and  it  then  became  the  offi- 
cial duty  of  the  respondent,  as  President  of 
the  United  States,  to  consider  and  decide  what 
act  or  acts  should'and  might  lawfully  be  done 
by  him,  as  President  of  the  United  States,  to 
cause  the  said  Stanton  to  surrender  the  said 

This  respondent  was  informed  and  verily 
believed  that  it  was  practically  settled  by  the 
First  Congress  of  the  United  States,  and  had 
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been  so  considered  and,  Tiniformly  andingrcat 
numbers  of  iostances,  acted  on  bj  each  Con- 
gress and  President  of  the  United  States,  in 
suceession,  from  President  Washington  to,  and 
including,  President  Lincoln,  and  from  the 
First  Congress  to  the  Thirty-Ninth  Congress, 
that  the  Constitntion  of  Ibe  United  States  con- 
ferred on  tbe  President,  aa  part  of  the  execu- 
tire  power  and  as  one  of  the  necessary  means 
and  instruments  of  performing  the  executive 
duty  expressly  imposed  on  him  by  tbe  Consti- 
tution of  taking  care  that  the  laws  be  faith- 
fnlly  executed,  the  power  at  any  and  all  times 
of  removing  from  office  all  executive  officers 
for  cause  to  be  judged  of  by  the  President 
alone.  This  respondent  had,  in  pursuance  of 
tbe  Constitution,  required  tbe  opmion  of  each 
principal  officer  of  the  Executive  Departments 
upon  this  question  of  constitutional  executive 
power  and  duty,  and  had  been  advised  by  each 
of  them,  including  the  said  Stanton,  Secretary 
for  the  Department  of  War,  that  under  the 
Constitution  of  the  United  States  this  power 
was  lodged  by  the  Constitution  in  the  President 
of  the  United  States,  and  that,  consequently, 
it  could  be  lawfully  exercised  by  him,  and  the 
Congress  could  not  deprive  him  thereof;  and 
this  respondent,  in  his  capacity  of  President 
of  tbe  United  States,  and  because  in  that  ca- 

Eacity  he  was  both  enabled  and  bound  to  use 
is  best  judgment  upon  this  question,  did,  in 
good  faith  and  with  an  earnest  desire  to  arrive 
at  the  truth,  come  to  the  conclusion  and  opin- 
ion, and  did  make  the  same  known  to  the  hon- 
orable the  Senate  of  the  United  States  by  a 
message  dated  on  the  2d  day  of  March,  1S67. 
{a  true  copy  whereof  is  hereunto  annexed  and 
marked  A,)  that  the  power  last  mentioned  was 
conferred  and  the  duty  of  exercising  it,  in  fit 
cases,  wa^  imposed  on  the  President  by  the 
Constitution  of  the  United  States,  and  that 
the  President  could  not  be  deprived  of  this 
power  or  relieved  of  this  duty,  nor  could  the 
same  be  vested  by  law  in  the  President  and  the 
Senate  jointly,  either  in  i>aTt  or  whole ;  and 
tbis  has  ever  since  remained  and  was  the 
opinion  of  this  respondent  at  the  time  when  he 
was  forced  as  aforesaid  to  consider  and  decide 
what  act  or  acCs  should  and  might  lawlully  be 
done  by  this  respondent,  aa  President  of  the 
United  States,  to  cause  tbe  said  Stanton 
surrender  the  said  office. 

This  respondent  was  also  then  aware  that 
by  the  first  section  of  "an  act  regulating 
tenure  of  certain  civil  offices,"  passed  March 
2,  1867,  by  a  constitutional  majority  of  both 
Houses  of  Congress,  it  was  enacted  as  follows: 

"TbataTBrypBraonlioldinBanj'Cml  office  to  1 
hohns  been  appointed  by  and  with  tlie  advici 

hereafter  be  appointed  to  any  euah  offioe.  and 

bcoomo  duly  qaolifled  to  net  therein,  iaaadsh: .. 

entitled  to  bold  Baoh  olGee  until  a  gnaoessor  shall 
[.n-ohnn-  .-r.  iifco  uianner  ttppoiuted  and  duly  qnali- 
herein  otherwiss  provided :  Provided. 
atarlea  of  State,  of  the  Treniury.  of 
ivy,  and  of  the  Interior,  tbe  Postmas- 
nd  thK  Attorney  General,  ahail  hold 
ity  for  and  daring  the  term  of 


That 


.__.  jttheNav: 
ter  Genera!,  and 
their  offices  reapi 


the  President  by  whom  they  may  have  been  op- 
oval  by  and  with  the  adyiae  and  consent  of  the 

This  respondent  was  also  aware  that  this 
ct  was  understood  and  intended  to  be  an  ex- 
pression of  the  opinion  of  the  Congress  by 
which  that  act  was  passed,  that  the  power  to 

law,  be  taken  from  tbe  President  and  vested  in 
him  and  the  Senate  jointly ;  and  although  this 
respondent  had  arrived  at  and  still  retained 
■'  Dpinion  above  expressed  and  verily  be- 
d,  as  he  still  believes,  that  the  said  first 
on  of  the  last- mentioned  act  was  and  is 
wholly  inoperatiye  and  void  by  reason  of  its 
conflict  with  the  Constitution  of  the  United 
States,  yet,  inasmuch  as  the  same  had  been 
enacted  by  the  constitutional  m^ority  in  each 
of  tbe  two  Houses  of  that  Congress,  this  re- 
spondent considered  it  to  be  proper  to  examine 
and  decide  whether  the  particular  case  of  the 
said  Stanton,  on  which  it  was  this  respondent's 
duty  to  act,  was  within  or  without  'the  terms 
of  that  first  section  of  the  act;  or,  if  within  it, 
whether  the  President  had  not  the  power,  ac- 
cording to  tbe  terms  of  Ihe  act,  to  remove  the 
said  Stanton  from  tbe  office  of  Secretary  for 
the  Department  of  War,  and  b^ing,  in  his 
capacity  of  President  of  the  United  States,  so 
examined  and  considered,  did  form  the  opin- 
ion that  the  case  of  the  said  Stanton  and  his 
tenure  of  office  were  not  affected  by  the  first 
section  of  the  last-named  act. 

And  this  respondent  further  answering,  says, 
that  although  a  case  thus  existed  which,  in  bis 
judgment  as  President  of  the  United  States, 
called  for  the  exercise  of  the  executive  power 
to  remove  the  said  Stanton  from  the  office  of 
Secretary  for  the  Department  of  War,  and 
although  this  respondent  was  of  opinion,  as  is 
above  shown,  that  under  the  Constitution  of 
the  United  Slates  the  power  to  remove  tbe  said 
Stanton  from  the  said  office  was  vested  in  tbe 
President  of  the  United  States:  and  although 
tliis  respondent  was  also  of  the  opinion,  as  is 
above  shown,  that  the  case  of  the  said  Stanton 
was  not  affected  by  the  first  section  of  the  last- 
named  act ;  and  although  each  of  the  said 
opinions  had  been  formed  by  this  respondent 
upon  an  actual  case,  requiting  him,  in  his  ca- 
pacity of  President  of  Hie  United  States,  to 
come  to  some  judgment  and  determination 
thereon,  yet  tbis  respondent,  as  President  of 
the  United  States,  desired  and  determined  to 
avoid,  if  possible,  any  question  of  the  construc- 
tion and  effect  of  the  said  first  section  of  the 
last-named  act,  and  also  the  broader  question 
of  the  executive  power  conferred  on  the  Presi- 
dent of  the  United  States,  by  the  Constitution 
of  the  United  States,  to  remove  one  of  the 
principal  officers  of  one  of  the  Executive  De- 
partments for  cause  seeming  to  him  sufficient ; 
and  this  respondent  also  desired  and  deter- 
mined that,  if  from  causes  over  which  be  could 
exert  no  control,  it  should  become  absolutely 
necessary  to  raiseand  have,  in  some  way,  deter- 
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mined  either  orboth  of  the  snid  last-named  quea- 
tions,  itwasinacoordancewith  the  Constitution 
of  the  United  States  and  waa  required  of  the 
President  thereby,  (hat  questions  of  bo  much 
gravity  and  importance,  upon  which  the  legis- 
lative and  executive  departments  of  the  Gov- 
ernment had  disagreed,  which  involved  powers 
considered  by  all  brandiesof  the  Government, 
during  its  entire  hiBtocy  down  to  the  year  1^67, 
to  iiave  been  confided  by  the  Constitution  of 
the  United  Slates  to  the  President,  and  to  be 
necessary  for  the  complete  and  proper  esecu- 
'  tion  of  bis  constitutional  duties,  should  be  in 
some  proper  way  submitted  to  that  judicial  de- 
partment of  the  Government,  intrusted  by  the 
Constitution  with  the  power,  and  eubjected  by 
it  to  the  duty,  not  only  of  determining  finally 
the  construction  and.cEfect  of  ail  acts  of  Con- 
gressi  but  of  comparing  them  with  the  Consti- 
tution of  the  United  States  and  pronouncing 
them  inoperative  when  found  in  conflict  with 
that  fandamejital  law  which  the  people  have 
enacted  for  the  government  of  all  their  ser- 
vants. And  to  these  ends,  first,  that  through 
tile  action  of  the  Senate  of  the  United  States, 
the  absolute  duty  of  the  President  to  substitute 
some  fit  person  in  place  of  Mr.  Stanton  as  one 
ofhia  advisers,  ana  as  a  priacipal  subordinate 
officer  whose  official  conduct  he  was  respon- 
sible for  and  had  lawful  right  to  control,  might, 
if  possible,  be  accomplished  withouttlie  neces- 
sity of  raising  any  one  of  the  questions  afore- 
said ;  &nd,  second,  if  this  duty  could  not  be  so 
performed,  then  that  these  questions,  or  such 
of  them  as  might  necessarily  arise,  should  be" 
judicially  determined  in  manner  aforesaid, 
and  for  no  other  end  or  purpose  this  respond- 
ent, as  President  of  thetlnitcd  States,  on  the 
12th  day  of  August,  1867,  seven  days  after  the 
reception  of  the  letter  of  the  smd  Stanton  of 
the  5th  of  August,  hereinbefore  stated,  did 
issue  to  the  said  Stanton  the  order  following, 

WiSBiBGToii,  Atianttli,  1867. 
Sib:  By  virtue  of  the  power  and  authority  rested 
in  me  as  Preaidant  b;  the  Constitution  and  laws  of 
the  United  Stiites,  j'ou  uro  hereby  snap endad  from 

any  and  nil  fanotione  pertainine  to  tbe  aamc. 

You  will  at  onco  transfer  to  General  UlrsBes  8. 
Grant,  who  has  this  daybaen  authocizad  and  em- 
powered to  aot  as  SeeretaiT  of  War  ad  itUeHm,  all 
rceofSs,  books,  papers,  and  other  public  propartj 
now  iu  your  custody  and  eharge. 

Hon.Enwia  M.  Stiston,  Secrelam  nf  War. 

To  which  said  order  the  said  Stanton  made 
the  following  reply : 

Wae  Defaktment. 
WiSHiBaTON  City,  Augiist  12, 1S6T. 

"Sib:  Your  note  otthia  date  has  haen  received. 
Informinfmo  that  by  virtue  of  the  powers  vested  in 
you.  H9  Prasident,  by  tbe  Conatitntion  and  iawa  of 
the  VnitodStatos,  lam  anaponded  from  office  B.3Seo- 
retary  of  War,  and  will  oeaae  to  axaroise  any  and  all 
functions  pertatninste  the  same;  snd  also  directing 
me  m  onee_to  transfer  to  General  Ulyases  B.  Grant, 

actus  Sacrelaryof  War  ndinleWTH,  all  records,  books, 

and  choree.   Uniftr  a   sense  of  public  du&.  I  am 
compelled  to  denyyoninEbt,  under  the CoasUtution 


and  laws  of  tha  TJnifad  Stati 


the: 


Doalten 
)r  force. 


to  submiC 


To  theFassiDGNT. 
And  this  respondent,  further  answering, 
says,  that  it  is  provided  in  and  by  the  second 
section  of  "an  act  to  regulatethe  tenure  of 
certain  civil  offices,"  that  the  President  may 
suspend  an  officer  from  the  performance  of 
the  duties  of  tbe  office  held  by  him,  for  certain 
causes  therein  designated,  until  the  next  meet- 
ing of  the  Senate  and  until  the  case  shall  be 
acted  on  by  the  8enat« ;  that  this  respondent, 
as  President  of  the  United  States,  was  advised 
and  he  verily  believed  and  still  believes,  that 
the  executive  power  of  removal  from  office 
confided  to  him  by  the  Constitution  as  afore- 
said, includes  the  power  of  suspension  from 
office  at  the  pleasure  of  the  President  and 
this  respondent,  by  tbe  order  aforesaid,  did 
suspend  the  said  Stanton  from  office,  not 
until  the  next  meeting  of  the  Senate,  or  until 
the  Senate  should  have  acted  upon  the  case, 
but  by  force  of  the  power  and  authority  vested 
in  him  by  the  Constitution  and  laws  of  the 
United  States,  indefinitely  and  at  the  pleasure 
of  the  President,  and  the  order,  in  form  afore- 
said, was  made  known  to  the  Senate  of  the 
United  States,  ou  the  12th  day  of  December, 
A.  D.  1867,  as  will  be  more  fully  hereinafter 
stated. 

And  this  respondent,  further  answering, 
says,  that  in  and  bj  the  act  of  February  13, 
1705,  itnas,  among  ptherthings,  provided  and 
enacted  that,  in  case  of  vacancy  in  the  office 
of  Secretary  for  the  Department  of  War,  it 
shall  be  lawful  for  the  Preaidentj  in  case  he 
shall  think  it  neceBsary,'to  authorize  any  per- 
son to  perform  tbe  duties  of  that  office  until  a 
successor  be  appointed  or  such  vacancy  filled, 
but  not  exceeding  the  term  of  six  months; 
and  this  respondent,  being  advised  and  be- 
lieving that  such  law  was  in  full  force  and  not 
repealed,  by  an  order  dated  August  12,  1867, 
did  authorize  and  empower  Ulysses  S.  Grant, 
General  of  the  armies  of  the  United  States, 
to  act  as  Secretary  for  the  Department  of  War 
ad  interim,  in  the  form  in  which  similar  au- 
thority had  theretofore  been  given,  not  until 
the  next  meeting  of  the  Senate  and  untii  tbe 
Senate  should  act  on  the  case,  but  at  tbe 
pleasure  of  the  President,  subject  only  to  the 
limitation  of  six  months  in  the.said  last-men- 
tioned act  contained ;  and  a  copy  of  tbe  last- 
named  order  was  made  known  to  the  Senate 
oftheUnitedStatesonthel2thday  of  Decem- 
ber, A.  D.  1867,  as  willbe  hereinafter  more  fully 
stated;  and  in  pursuance  of  the  design  and 
intention  aforesaid,  if  it  should  become  neces- 
sary, to  sttbniit  the  said  questions  to  a  judicial 
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determination,  this  respondent,  at  or  near  the 
dat«  of  the  last- mentioned  order,  did  make 
known  Guch  his  ^nrpose  to  obtain  a  judicial 
decision  of  the  aaid  questions,  or  such  of  them 
as  misht  be  necessary. 

And  this  respondent,  further  answering,  says, 
that  in  further  pursuance  of  his  intention  and 
design,  if  possible  to  perform  what  be  judged 
to  be  his  imperatiye  duty,  to  prevent  the  said 
Stanton  from  longer  holding  the  office  of  Sec- 
retary for  the  Detriment  of  War,  and  at  the 
same  time  avoidmg,  if  possible,  any  question 
respecting  the  extent  of  the  power  of  removal 
from  executive  office  confided  to  the  Pres- 
ident by  the  Constitution  of  the  United  States, 
and  an^  question  respecting  the  construction 
and  effect  of  the  first  section  of  the  said  "  act 
regulating  the  tenure  of  certain  civil  offices," 
while  he  should  not,  by  any  act  of  his,  abandon 
and  relinquish,  either  a  power  which  he  be- 
lieved the  Constitution  had  conferred  on  the 
President  of  the  United  States,  to  enable  him 
to  perform  the  duties  of  hia  office,  or  a  power 
designedly  left  to  him  by  the  first  section  of 
the  act  of  Congress  last  aforesaid,  this  respond- 
ent did,  on  the  12tb  day  of  December,  1897, 
transmit  to  the  Senate  of  the  United  States,  a 
message,  a  copy  whereof  is  hereunto  annexed 
and  marked  B,  wherein  he  made  known  the 
orders  aforesaid  and  the  reasons  which  had 
induced  the  same,  so  far  ae  thia  respondent 
then  considered  it  material  and  necessary  that 
the  same  should  be  set  forth,  and  reiterated 
bis  views  concerning  the  constitutional  power 
of  removal  vested  in  the  President,  and  also 
expressed  his  views  concerning  the  construc- 
Uon  of  the  said  first  section  of  the  last  men- 
tioned act,  as  respected  the  power  of  the  Pres- 
ident to  remove  the  said  Stanton  from  lie  said 
office  of  Secretary  for  the  Department  of  War, 
well  hoping  that  this  respondent  could  thus 
perform  what  be  then  believed,  and  still  be- 
lieves, to  be  his  imperative  duty  in  reference 
to  the  said  Stanton,  without  derogating  from 
the  powers  which  this  respondent  believed 
were  confided  to  the  President,  by  the  Con- 
stitution and  laws,  and  without  the  necessity 
of  raising,  judicially,  any  questions  respecting 
the  same. 

And  this  respondent,  further  answering, 
that  this  hope  not  having  been  realized,  "the 
President  was  compelled  either  to  allow  the 
said  Stanton  to  resume  the  said  office  and  re- 
main therein  contrary  to  the  settled  convi 
of  the  President,  formed  as  aforesaid,  re 
ing  the  powers  confided  to  him  and  the 
ret[uired  of  him  by  the  Constitution  of  the 
United  States,  and  contrary  to  the  opinion 
formed  as  aforesaid,  that  the  first  section  of  the 
last- mentioned  act  did  not  affect  the  case  of 
the  said  Stanton,  and  contrary  to  the  fixed  be- 
lief of  the  President  that  he  could  no  longer 
advise  with  or  trust  or  be  responsible  for  the 
said  Stanton,  in  the  said  office  of  Secretary  for 
the  Department  of  War,  or  else  he  was  com- 
pelled to  t^e  such  steps  as  might,  in  the  judg- 


ment of  the  President,  be  lawful  and  necessary 
to  raise,  for  a  judicial  decision,  the  questions 
afiecting  the  lawful  right  of  the  said  Stanton 
to  resume  the  said  office,  or  the  power  of  the 
said  Stanton  to  persist  in  refusing  to  quit  the 
said  office  if  he  should  persist  in  actually  re- 
fusing to  quit  the  same ;  and  to  this  end,  and 
to  this  end  only,  this  respondent  did,  on  the 
21st  day  of  February,  1868,  issue  the  order  for 
the  removal  of  the  said  Stanton,  in  tlie  said 
first  article  mentioned  and  set  forth,  and  the 
order  authorizing  the  said  Lorenzo  F.  Thomas 
to  act  as  Secretary  of  War  ad  interim,  in  the 
said  second  article  set  forth. 

And  this  respondent,  proceeding  to  answer 
specifically  each  substantial  aile^tion  in  the 
said  first  article,  says:  He  denies  that  the 
said  Stanton,  on  the  21st  day  of  February, 
1868,  was  lawfully  in  possession  of  the  said 
office  of  Secretary  for  the  Department  of  War. 
Kedenies  that  the  said  Stanton,  ou  the  day  last 
mentioned,  was  lawfully  entitled  to  hold  the 
said  office  against  the  will  of  the  President  of 
the  United  States.  He  denies  that  the  said 
order  for  the  removal  of  the  s^d  Stanton  was 
unlawfully  issued.  He  denies  that  tlie  said 
order  was  issued  with  intent  to  violate  the  act 
entitled  "An  act  to  regulate  the  tenure  of  cer- 
tain civil  offices."  He  denies  that  the  said 
order  was  a  violation  of  the  last-mentioned 
act.  He  denies  that  the  said  order  was  a  viola- 
tion of  the  Constitution  of  the  United  Slates, 
or  of  anj  law  thereof,  or  of  bis  oath  of  office. 
He  denies  that  the  said  order  was  issued  with 
'an  intent  to  violate  the  Constitution -of  the 
United  States  or  any  law  thereof,  or  this  re- 
spondent's oath  of  office;  and  he  respectfully, 
but  earnestly,  insists  that  not  only  was  it 
issued  by  him  in  the  performance  of  what  he 
believed  to  be  an  imperative  official  duty,  but  in 
the  performance  of  what  this  honorable  court 
will  consider  was,  in  point  of  fact,  an  imper- 
ative official  duty.  And  he  denies  that  any 
and  all  substantive  matters,  in  the  said  first 
article  contained,  in  manner  and  form  as  the 
same  are  therein  stated  and  set  forth,  do,  by 
law,  constitute  a  high  misdemeanor  in  office, 
within  the  trne  intent  and  meaning  of  the  Con- 
of  the  United  States. 


And  for  answer  to  the  second  article  this 
respondent  says  that  he  admits  he  did  issue 
ana  deliver  to  said  Lorenzo  Thomas  the  said 
writing  set  forth  in  said  second  article,  bearing 
date  at  Washington,  District  of  Columbia,  Feb- 
ruary 21,  1868,  addressed  to  Brevet  Major  Gen- 
eral Lorenzo  Thomas,  Adjutant  Qenera^  United 
States  Army,  Washington,  District  of  Colum- 
bia, and  he  further  admits  that  the  same  was 
so  issued  without  the  advice  and  consent  of  the 
Senate  of  the  United  States,  then  in  session, 
but  he  denies  that  he  thereby  violated  the 
Constitution  of  the  United  States,  or  any  law 
thereof,  or  that  he  did  thereby  intend  to  vio- 
late the  Constitution  of  the  United  States,  or 
the  provisions  of  any  act  of  Congress;  and  this 
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nt  refers  to  hia  answer  to  said  first 
r  a  full  atateiQcjnt  of  the  purposes  and 
s  with  wh:ch  Baid  order  was  issued, 
and  adopts  the  same  as  part  of  his  answer  to 
this  article;  and  he  further  denies  that  Ihere 
was  then  andthereno  vacancy  in  the  said  office 
of  Secretary  for  the  Department  of  War,  or 
that  be  did  then  and  there  commit,  or  was 
guiltj  of  a  high  misdemeanor  in  oSice,  audthis 
respondent  niMntaine  and  will  insist; 

L  That  at  the  date  and  delivery  of  said  writ- 
ing there  was  a  vacancy  existing  in  the  office 
of  Secretary  for  the  Department  of  War. 

2.  That,  notwithstanding  the  Senate  of  the 
United  States  was  then  in  session,  it  was  law- 
ful and  according  to  Ions  and  well  established 
usHge  to  empower  and  authorize  the  said 
Thomas  to  act  as  Secretaryof  Waradiniei'im. 

3,  That,  if  the  said  actregukting  the  tenure 
of  civil  offices  be  held  to  be  a  valid  law,  no 
provision  of  the  same  was  violated  by  the  issu- 
ing of  said  order  or  by  the  des^natiou  of  said 
Thomas  to  act  as  Secretary  of  War  ad  iuterim. 

iNSWEB  so  ARTICLE  III. 

And  for  answer  to  said  third  article  this 
respondent  says  that  he  abides  by  his  answer 
to  said  first  and  second  articles,  in  so  far  as 
the  same  are  responsive  to  the  allegations  con- 
tained in  the  said  third  article,  and,  without 
here  again  repeating  the  same  answer,  prays 
the  Game  he  taken  as  an  answer  to  this  third 
article  as  fully  as  if  here  again  set  out  at 
length ;  and  as  to  the  new  allegation  contained 
in  said  third  article,  that  this  respondent  did 
appoint  the  said  Thomas  to  be  Secretary  for 
the  Department  of  War  ad  interim,  this  re- 
spondent denies  that  he  gave  any  other  au- 
thority to  said  Thomas  than  such  as  appears 
in  said  written  authority  set  out  in  said  article, 
by  which  he  authorized  and  empowered  said 
Thomas  to  act  as  Secretary  for  the  Department 
of  War  ad  interim;  and  he  denies  that  the 
same  amounts  to  an  appointment  and  insists 
that  it  is  only  a  designation  of  an  officer  of 
that  Department  to  act  temporarily  as  Secre- 
tary for  the  Department  of  War  ad  interim 
until  an  appointment  should  he  made.  But, 
whether  the  said  written  authority  amounts  to 
an  appointment  or  to  a  temporary  authority 
or  designation,  this  respondent  denies  that  in 
any  serfee  he  did  thereby  intend  to  violate  the 
Constitution  of  the  United  States,  or  that  he 
thereby  intended  to  give  the  said  order  the 
character  or  effect  of  an  appointment  in  the 
constitutional  or  legal  sense  of  that  term.  He 
furtherdeniesthatthere  was  no  vacancy  in  said 
office  of  Secretary  for  the  Department  of  War 
existing  at  the  date  of  said  written  authority. 

And  for  answer  to  said  fonrth  article  this 
respondent  denies  that  on  the  said  2l8t  day  of 
February,  1868,  at  Washington  aforesaid  or  at 
any  other  time  or  place,  he  did  unlawfully 
conspire  with  the  said  Lorenzo  Thomas,  or 
with  the  said  Thomas  and  any  other  person  or 
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the  provisions  of  the  said  act  of  Coneress  in 
said  article  mentioned,  or  that  he  did  then  and 
there  commit  or  was  guilty  of  a  high  crime  in 
office.  On  the  contrary  thereof,  protesting 
that  the  said  Stanton  was  not  then  and  there 
lawfully  the  Secretary  for  the  Department  of 
War,  this  respondent  states  that  bis  sole  pur- 
pose in  authorizing  the  said  Thomas  to  act  as 
faecretary  for  the  Department  of  War  ad  in- 
terim was,  as  isfullystatedin  his  answer  to  the 
said  first  article,  to  bring  the  question  of  the 
right  of  the  said  Stanton  to  hold  said  office, 
notwithstanding  his  said  suspension  and  not- 
withstanding the  said  order  of  removal  and 
notwithstanding  the  said  authority  of  the  said 
Thomas  to  act  as  Secretary  of  War  ad  interim, 
to  the  test  of  a  final  decision  by  the  Supreme 
Court  of  the  United  States   in   the  earliest 

Eracticable  mode  by  which  the  question  could 
e  brought  before  that  tribunal. 
This  respondent  did  not  conspire  or  agree 
with  the  said  Thomas  or  any  other  pecsoD  or 
persons  to  nse  intimidation  orthreats  to  hinder 
or  prevent  the  said  Stanton  from  holding  -th« 
said  office  of  Secretary  for  the  Department  of 
War,  nor  did  this  respondent  at  any  time  com- 
mand or  advise  the  said  Thomas  or  any  othet 
person  or  persons  to  resort  to  or  use  either 
threats  or  intimidation  for  that  purpose.  The 
only  means  in  the  contemplation  or  purpose  of 
respondent  to  be  used  are  set  forth  fully  in  ths 
saia  orders  of  February  21,  the  first  addressed 
to  Mr.  Stanton  and  the  second  to  the  said 
Thomas.  By  the  first  order  the  respondent 
notified  Mr.  Stanton  that  he  was  removed  from 
the  said  office,  and  that  his  f  jnctions  as  Secre- 
tary for  the  Department  of  War  were  to  termi- 
nate upon  the  receipt  of  thatorder,  and  he  also 
thereby  notified  the  said  Stanton  that  the  said 
Thomas  had  been  authorized  to  act  as  Secre- 
tary for  the  Department  of  War  ad  into-im, 
and  ordered  the  said  Stanton  (o  transfer  to  him 
all  the  records,  books,  papers,  and  other  public 
properly  in  his  custody  and  charge;  and  bj 
the  second  order  this  respondent  notified  the 
said  Thomas  of  the  removal  from  office  of  ths 
said  Stanton,  and  authorized  him  to  act  as 
Secretary  for  the  Department  of  War  ad  in- 
teHm,  and  directed  him  to  immediatelyenter 
upon  the  discharge  of  the  duties  pertaining  to 
that  office,  and  to  receive  the  transfer  of  all 
the  records,  hooks,  papers,  and  other  publie 
property  from  Mr.  Stanton  then  in  his  custody 
and  charge. 

Respondent  gave  no  instructions  to  the  said 
Thomas  to  use  intimidation  or  threats  to  en- 
force obedience  to  these  orders.  He  gave  him 
no  authority  to  call  in  the  aid  of  the  military 
or  any  other  force  to  enable  him  to  obtain  pos- 
session of  the  office,  or  of  the  books,  papers, 
records,  or  property  thereof.  The  only  agew^ 
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resorted  to  or  intended  to  be  resorted  to  was 
by  meaaa  of  the  said  executire  orders  requir- 
ing obedience.  But  the  Secretary  for  the  De- 
partment of  War  refused  to  obey  these  orders, 
and  still  holds  undisturbed  possession  and  cus- 
tody of  that  Department,  aud  of  the  records, 
boolis,  papers,  and  other  public  property  there- 
in. Respondent  further  states  that,  in  execu- 
tion of  the  orders  so  by  this  respondent  given  to 
the  said  Thomas,  he,  the  said  Thomas,  pro- 
ceeded in  a  peaceful  manner  to  demand  of  the 
said  Stanton  a  surrender  to  him  of  the  public 
property  in  the  said  Department,  and  to  vacate 
the  possession  of  the  same,  and  to  alloir  him, 
the  said  Thomas,  peaceably  to  exercise  the 
duties  devolved  upon  him  bj  authority  of  the 
President.  That,  as  this  respondent  has  been 
informed  and  believes,  the  s^ld  Stanton  per- 
emptorily refused  obedience  to  the  orders  so 
issued.  Upon  such  refusal  no  force  or  threat 
of  force  was  used  by  the  said  Thomas,  by  au- 
thority of  the  President  or  otherwise,  to  en- 
force obedience,  either  then  or  at  any  sabse- 

Thia  respondent  doth  here  except  to  the 
Bofficiency  of  the  allegations  contained  in  said 
fourth  article,  and  states  for  gronud  of  excep- 
tion that  it  is  not  stated  that  there  was  any 
agreement  between  this  respondent  and  the 
a^d  Thomas,  or  any  other  person  or  persons, 
to  use  intimidation  and  threats,  nor  is  there 
any  allegation  as  to  the  nature  of  said  intimi- 
dation and  threais,  or  that  there  was  any  agree- 
ment to  carry  them  into  execution,  or  that 
any  step  was  talten  or  agreed  to  be  taken  to 
carry  tliem  into  execution,  and  that  the  allega- 
tion in  said  article  that  the  intent  of  said  con- 
spiracy was  to  use  intimidation  and  threats  i» 
wholly  inanfflcient,  inasmuch  as  it  is  not  al- 
leged that  the  said  intent  formed  the  basis  oi 
became  a  part  of  any  agreement  between  the 
said  alleged  conspirators,  and,  furthermore, 
that  there  is  no  allegation  of  any  conspiracy  or 
agreement  to  use  intimidation  or  threats. 

AKSWEK  TO  ABTIOLB  V. 

And  for  answer  to  the  said  fifth  article  this 
respondent  denies  that  on  the  said  21st  day  of 
February,  1868,  or  at  any  other  time  or  times  in 
the  same  year  before  the  said  2d  day  of  March, 
1868,  or  at  any  prior  or  subsequent  timfe,  at 
Washington  aforesaid  or  at  any  other  place, 
this  respondent  did  unlawfully  conspire  with 
the  said  Thomas,  or  with  any  other  person  or 
persons,  to  prevent  or  hinder  the  execution  of 
the  said  act  entitled  "An  act  regulating  the 
tenure  of  certain  civil  offices,"  or  that,  in  pur- 
suance of  said  alleged  conspiracy,  he  did  un- 
lawfully attempt  to  prevent  the  said  Edwin  M. 
Stanton  from  holding  said  office  of  Secretary 
for  the  Department  of  War,  or  that  he  did 
thereby  commit,  or  that  he  waa  thereby  guilty 
of,  a  high  misdemeanor  in  office.  Respondent, 
protesting  that  said  Stanton  was  not  then  and 
there  Secretary  for  the  Department  of  War, 
begs  leave  to  refer  to  his  answer  given  to  the 


fourth  article  and  to  his  answer  given  to  the 
first  article  as  to  his  intent  and  purpose  in 
issuing  the  orders  for  the  removal  of  Mr.  Stan- 
ton and  the  anthority  given  to  the  said  Thomas, 
and  prays  equal  benefit  thecefroto  as  if  the 
same  were  here  again  repeated  and  fully  set 
forth. 

And  this  respondent  excepts  to  the  suffi- 
ciency of  the  said  fifth  article,  and  states  his 
ground  for  such  exception,  that  it  is  not  alleged 
by  what  meani  or  by  what  agreement  the  said 
alleged  conspiracy  was  formed  or  agreed  to  be 
carried  out,  or  in  what  way  the  same  was  at- 
tempted to  be  carried  out,  or  what  were  the 
acts  done  in  pursuance  thereof. 

And  for  answer  to  the  said  sixth  article,  this 
respondent  denies  that  on  the  said  21st  day  of 
February,  1808,  at  Washington  aforesaid,  or 
at  any  other  time  or  place,  he  did  unlawfully 
conspire  with  the  said  Thomas  by  force  to  seize, 
take,  or  possess,  the  property  of  the  United 
Slates  in  tbe  Department  of  War,  contrary  to 
e  provisions  of  the  said  licts  referred  to  in  the 
lid^articie,  or  either  of  them,  or  with  intent 
.  violateeitherof  them.  Respondent,  protest- 
ing that  said  Stanton  was  not  then  and  there 
Secretary  for  the  Department  of  War,  not  only 
denies  the  said  conspiracy  as  charged,  but  also 
denies  any  nnlawfiil  intent  in  reference  to  the 
custody  and  charge  of  the  property  of  the  Uni- 
ted States  in  the  said  Department  of  War,  and 
again  refers  to  his  former  answers  for  a  full 
statement  of  his  intent  and  purpose  in  the 
premises. 

ANSWER  TO  ABTICLB  VII. 

And  for  answer  to  the  said  seventh  article 
respondent  denies  that  on  the  said  21st  day  of 
February,  1868,  at  Washington  aforesaid,  or  at 
any  other  time  and  place,  he  did  unlawfully 
conspire  with  the  said  Thomas  with  intent  un- 
lawfully to  seize,  take,  or  possess  the  property 
of  tiie  United  States  in  the  Department  of 
War  with  intent  to  violate  or  disregard  the  said 
act  in  the  said  seventh  article  referred  to,  or 
that  he  did  then  and  tliere  commit  a  high  mis- 
demeanor in  office.  Respondent,  protesting 
that  the  said  Stanton  was  not  then  and  there 
Secretary  for  the  Department  of  War,  again 
refers  to  his  former  answergj  in  so  far  as  thev 
are  applicable,  to  show  the  intent  with  whiwi 
be  proceeded  in  the  premises,  and  prays  equal 
benefit  therefrom,  as  if  the  same  were  here 
agMu  fully  repeated.  Respondent  further  takes 
exception  to  the  sufficiency  of  the  allegations 
of  this  article  as  to  the  conspiracy  alleged  upon 
the  same  grounds  as  statedm  the  exception  set 
forth  in  his  answer  to  said  article  fourth. 

And  for  answer  to  the  said  eighth  article  this 
respondent  denies  that  on  the  21st  day  of  Feb- 
ruary, 1868,  at  Washington  aforesaid,  or  at 
any  other  time  and  place,  he  did  issue  and 
deliver  to  the  said  Thomas  the  said  letter  of 
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War,  This  respondent,  protesting  that  there 
was  a  vacancy  in  the  office  o(  Secretary  for  the 
Department  of  War,  admits  that  he  did  issue 
the  said  letter  of  anthoritj,  and  he  denies  that 
the  same  was  with  any  nnlawfui  intent  what- 
ever, eitb'er  to  violate  the  Constitntion  of  the 
United  States  or  any  act  of  Congress.  On  the 
contrary,  this  respondent  again  uBrma  that  his 
Eole  intent  was  to  vindicate  hia  authority  as 
President  of  the  United  States,  and  by  peace- 
ful means  So  bring  the  question  of  the  ngbt  of 
the  said  Stanton  to  continue  to  hold  the  said 
office  of  Secretary  of  War  to  a  final  decision 
before  the  Supreme  Court  of  the  United  States, 
OS  has  been  hereinbefore  set  forth ;  and  he 
prays  the  same  benefit  from  his  answer  in  the 
premises  as  if  the  same  were  here  again  re- 
peated at  length. 

And  for  answer  to  the  said  ninth  article  the 
respondent  states  that  on  the  said  22d  day  of 
February,  1808,  the  following  note  was  ad- 
dressed to  the  said  Emory  by  the  private  secre- 
tary of  respondent : 

BSECrTITl  MiHSION, 

WisiUHHTON.  D.  C,  Fiinian,  22. 1968. 

General:  The  President  directs  mo  to  soy  that  ho 

will  be  pleased  to  have  you  call  upon  himiu  early  as 

Reapectfuily  and  truly  yours, 

WILLIAM  G.  MOORE, 
United  Slatea  Anau. 
Genera!  Emory  called  at  the  Executive  Man- 
sion according  to  this  request.  The  object  of 
respondent  was  to  be  advised  by  General  Em- 
ory, as  commander  of  the  department  of  Wash- 
ington, what  changes  had  been  made  in  the 
military  affairs  of  the  department.  Respondent 
had  been  informed  that  various  changes  had 
been  made,  which  in  nowise  had  been  brought 
to  his  notice  or  reported  to  him  from  the  De- 
partment of  War  or  from  any  other  quarter, 
and  desired  to  ascertain  the  facts.  After  the 
said  Emory  had  explained  in  detail  the  changes 
which  had  taken  place,  said  Emory  called  the 
attention  of  respondent  to  a  genera!  order 
which  he  referred  to  and  which  this  respondent 
then  8«nt  for,  when  it  was  produced.  It  is  as 
follows : 

[Qenerol  Orders  No.  17.] 

War  Bepabtubnt, 
Adjutant  Gen  real's  Ocfick. 
Washikgtoh,  Marah  14, 1657. 
_  ThefolIowineaotsofConeressaropubiislicdfoctliB 

n— Pfblic-Ho.  S5.  ■ 
An  act  makinB  opproprifttions  for  the  support  of  llie 
Army  for  the  yeoi  ending  Juno  30. 1868,  and  for 


Sec.  2.  And  be  it  further  aiaetcd,  That  the  head- 
goarters  of  ths  General  of  the  Army  of  the  United 
States  shall  ba  at  tho  city  of  Washington,  and  all 
orders  and  instructions  ralating  to  military  operations 


throngbthoneitinrank.  TheOcn- 
Brai  oi  LUH  a-cmy  shall  not  bo  removed,  suspended,  or 
relieved  from  command  or  aaaisned  to  dnUi elsewhere 
ttum  at  said  headquarters. exoept  at  his  own  request 
without  the  pievioaa  approval  of  the  Senate;  and 
any  orders  or  iDStraotionB  relatlns  to  military  oper- 
ations issued  contrary  to  the  requirement  of  tbi> 
section  shall  be  null  and  void;  and  anyoffioet  who 
shall  issue  orders  or  iaatrnctions  contrary  to  the  pro- 
viaiona  of  this  seatiol  shall  be  deemed  guilty  of  a 
iiBdemeanor  in  office;  and  any  officer  of  the  Army 


y  ordert 


thie  se 


ion,  knowing  that  such  o 

e  than  twenty  yeara,ujiou  conviction  thereof 


etent  jurisdiclioii 
Approved  March  2, 1867. 
By  order  otthe  Secretary  of 


— ,  ^«8i 


at  AdiMt 


General. 

General  Emory  not  only  called  the  attention 
of  respondent  to  this  order,  but  to  the  fact  that 
it  was  in  conformity  with  a  section  contained 
in  an  appropriation  act  passed  by  Congress. 
Respondent,  after  reading  the  order,  observed, 
'_'  This  is  not  in  accordance  with  the  Constitu- 
tion of  the  United  States,  which  makes  me 
Commander-in-Chief  of  the  Army  and  Navy, 
or  of  the  language  of  the  ooraraission  which 
yon  hold."  General  Emory  then  stated  that 
this  order  had  metrespondent'sapproval.  Re- 
spondent then  said  m  reply,  in  substance, 
"Am  I  to  understand  that  the  President  of  tha 
United  States  cannot  give  an  order  but  through 
the  General-in-Chief,  or  General  Grant?" 
General  Emory  again  reiterated  the  statement 
that  it  bad  met  respondent's  approval,  and  that 
itwas  the  opinionof  someof  the  leading iawyera 
of  the  countrjr  that  this  order  was  constitutional. 
With  .some  further  conversation,  respondent 
then  inquired  the  names  of  the  lawyers  who 
had  given  the  opinion,  and  he  mentioned  the 
names  of  two.  Respondent  then  said  that  the 
object  of  the  law  was  very  evident,  referring 
to  the  clause  in  the  appropriation  act  upon 
which  the  order  purported  to  be  based.  This, 
according  to  respondent's  recollection  was  tho 
substance  of  the  conversation  had  with  Gleneral 
Emory, 

R^pondent  denies  that  any  allegations  in 
the  said  article  of  any  instructions  or  declara- 
tions given  to  the  said  Emory  then  or  at  any 
other  time  contrary  to  or  in  addition  to  what 
is  hereinbefore  set  forth  are  true.  Bespondent 
denies  that,  in  said  conversation  with  said 
Emory,  be  had  any  other  intent  than  to  ex- 
press the  opinions  then  given  to  the  said  Emory, 
nor  did  he  then  or  at  anytime  request  or  order 
the  said  Emory  to  disobey  any  law  or  any 
order  issued  in  conformity  with  any  law,  or  in- 
tend to  offer  anyinducement  to  the  said  Emory 
to  violate  any  law.  What  this  respondent  then 
said  to  General  Emory  was  simply  the  expres- 
sion of  an  opinion  which  he  then  fully  believed 
to  be  sound  and  which  he  yet  believes  to  be  so. 
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and  that  ia,  that  by  the  express  provisions  of 
the  Constitution  this  respondent,  as  President, 
is  made  the  Commander-in-Chief  of  the  Armies 
of  the  United  States,  and  as  such  be  is  to  be 
respected,  and  that  his  orders,  whether  issued 
through  the  War  Department  or  through  the 
General- Ju-Cbief,  or  by  any  other  ehaanei  of 
communication,  are  entitled  to  respect  and 
obedience,  and  that  such  (jbnstitntional  power 
cannot  be  taken  from  him  by  Tirtue  of  any  act 
of  Congress.  Respondent  doth  therefore  deny 
that  by  the  expression  of  such  opinion  he  did 
commit  or  was  guilty  of  a  high  misdemeanor 
in  office ;  and  this  respondent  doth  further  say 
that  tbe  said  article  nine  lays  no  foundation 
whatever  for  the  conclusion  stated  in  the  said 
article,  that  the  respondent,  by  reason  of  the 
allegations  therein  contained,  was  guilty  of  a 
high  misdemeanor  in  office. 

In  reference  to  tbe  statement  made  by  Gen- 
eral Emory  that  this  respondent  had  approved 
of  said  act  of  Congress  containing  the  section 
referred  to,  the  .respondent  admits  that  his 
formal  approval  was  given  to  said  act,  bat  ac- 
companied tbe  same  by  the  following  message, 
addressed  and  sent  with  tbe  act  to  the  House 
of  Representatives,  in  which  House  the  said 
act  originated,  and  from  which  it  came  to  re- 

n>  Ike  Sonte  of  Bmreimtatvoa  i 

The  not  entitled  "An  net  making  appropriationa 
for  tbe  support  of  the  Army  for  the  y  ear  end  ing  June 

to  whiflk  I  mustoall  attention.  These jtroviaions  ore 
•wntsined  in  the  aeeead  Beckon.  wMbli,  in  oert^u 
BBSes,  virtnallj;  deprives  the  FresidaDt  of  his  cansti- 
tntion»l  fnnotionH  s«  Commander-in-Chief  of  the 
Arm;,  and  in  the  sixth  seotion.  wbieh  denies  to  ten 
" '"■-  "-•—  •'--■ letitutional  right ' 


_.BaottheCtni. 
et  fhemBelvea.  i 


_...  ._.„„ .. jofthei 

>ct.  but  I  am  compelled  to  dcfea 
propriationa  if  I  withhold  my  aig 


test  aeainst  the  sections  which  I  hure  indicated. 
WiSHiNOToK,  D.  C,  Jfarc*  2. 1867. 
Respondent,  therefore,  did  no  more  than  U> 
'o  said  Emory  the  same  opinion  which 
3  expressed  to  the  House  of  Repre- 
sentatives. 

And  in  answer  to  the  tenth  article  and  speci- 
fications thereof  tbe  respondent  says  that  on 
the  14th  and  16th  days  of  Augast,  in  the  year 
1869,  a  political  convention  of  delegates  from 
all  or  most  of  the  States  and  Territories  of 
the  Union  was  held  in  the  city  of  Philadelphia, 
under  the  name  and  style  of  the  National 
Union  Convention,  for  the  purpose  of  main- 
taining and  advancing  certain  political  views 
and  opinions  before  the  people  of  the  United 
States,  and  for  their  support  and  adoption  in 
tbe  exercise  of  the  constitutional  suffrage,  in 
the  eleetionsof  Eepresentatives  and  Delegates 
in  Congress,  which  were  soon  to  occur  in 
many  of  the  States  and  Territories  of  the 
Union;  which  said  convention,  in  the  course 
of  its  proceedings,  and  in  furtherance  of  tbe 


objects  of  the  seme,  adopted  a  "declaration 
of  principles  "  and  "an  address  to  the  people 
of  the  United  States,"  and  appointed  a  com- 
mittee of  two  of  its  members  from  each  State 
and  of  one  from  each  Territory  and  one  from  the 
District  of  Columbia  to  wait  upon  the  Presi- 
dent of  the  United  States  and  present  to  bim 
a  copy  of  the  proceedings  of  the  convention ; 
that  on  the  IStli  day  of  said  month  of  August 
this  committee  waited  apon  the  President  of 
the  United  States  at  the  Executive  Mansion, 
and  was 'received  by  him  in  one  of  the  rooms 
thereof,  and  by  their  chairman,  Hon.  Reverdy 
Johnson,  then  and  n.iw  a.  Senator  of  the 
United  States,  acting  and  speaking  in  their 


dent  of  the  United  Statesin  a  speech,  of  which 
a  copy  (according  to  a  pnbiiehed  report  of  the 
same,  and  as  the  respondent  believes  substan- 
tially a  correct  report,)  is  hereto  annexed  as  a 
part  of  this  answer,  and  marked  Exhibit  C. 

That  thereupon,  and  in  reply  to  the  address 
of  said  committee  by  their  chairman,  this  re- 
spondent addressed  the  said  committee  so 
waiting  upon  him  in  one  of  the  rooms  of  the 
Execudve  Mansion ;  and  this  respondent  be- 
lieves that  this  bis  address  to  said  committee 
is  the  occasion  referred  to  in  the  first  specifi- 
cation of  tbe  tenth  ardcle;  but  this  respondent 
does  not  admit  that  the  passages  therein  set 
forth,  as  if  extracts  from  a  speech  or  address 
of  this  respondent  upon  said  occasion,  cor- 
rectly or  justly  present  his  speech  or  address 
upon  said  occasion,  but,  on  the  contrary,  this 
respondent  demands  and  insists  that  if  this 
honorable  court  shall  deem  the  said  article  and 
the  said  first  specification  thereof  1«  contain 
allegation  of  matter  cognizable  by  this  honor- 
able court  as  a  high  misdemeanor  in  office, 
within  the  intent  and  meaning  of  the  Constitn- 
tion  of  the  United  States,  and  shall  receive  or 
allow  proof  in  support  of  the  same,  that  proof 
shall  be  required  to  be  made  of  tbe  actual  speech 
and  address  of  this  respondent  on  said  occa- 
sion, which  this  respondent  denies  that  said 
article  and  specification  contain  or  correctly 
or  justly  represent. 

And  this  respondent,  further  answering  the 
tenth  arljcle  and  the  specifications  thereof,  says 
that  at  Cleveland,  in  the  State  of  Ohio,  and  on 
the  3d  day  of  September,  in  the  year  1866,  he 
was  attended  by  a  large  assemblage  of  his  fel- 
low-citizens, and  in  deference  and  obedience  to 
their  call  and  demand  he  addressed  them  npon 
matters  of  public  and  political  consideration ; 
and  this  respondent  believes  that  said  occasion 
and  address  are  referred  to  in  the  second  spe- 
cification of  the  tenth  article;  but  this  respond- 
ent does  not  admit  that  the  passages  therein 
set  forth,  as  if  extracts  from  a  speech  of  this 
respondent  on  said  occasion,  correctly  or  justly 
present  hia  speech  or  address  apon  said  occa- 
sion i  but,  on  the  contrary,  this  respondent  de- 
mands and  insists  that  if  tills  honorable  court 
shall  deem  the  said  article  and  tbe  said  second 
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flpecification  thereof  to  contain  allegation  of 
matter  cognizable  by  this  lionorable  court  as  a 
iiigli  misdemeatior  in  office,  witbin  tlie  intent 
and  meaning  of  the  Constitution  of  tbe  UniMd 
States,  and  shall  receive  or  allow  proof  in  sup- 
port of  the  aamo,  that  proof  sbuU  be  required 
to  be  made  of  the  actual  speech  and  address 
of  this  repondetit  on  said  occasion,  which  this 
respondent  denies  that  said  article  and  specifi- 
cation contain  or  correctly  or  justly  represent. 
And  this  respondent,  further  answering  the 
tenth  article  and  the  specifications  thereof,  says 
that  at  St.  Louis,  in  Uie  State  of  Missouri,  and 
on  the  8tb  day  of  September,  in  tbe  year  1866, 
be  was  attended  by  a  numerous  assemblage  of 
his  fellow- citizens,  and  in  deference  and  obe- 
dience to  their  call  and  demand  he  addressed 
them  upon  matters  of  public  and  political  con- 
sideration; and  this  respondent  believes  that 
said  occasion  and  address  are  referred  to  in  the 
third  specification  of  the  tenth  article  ;  but  this 
respondent  does  not  admit  that  the  passages 
therein  set  forth,  as  if  extracts  from  a  speech 
of  this  respondent  on  said  occasion,  correctly 
or  justly  present  his  speech  or  address  npon 
said  occasion ;  but,  on  tbe  contrary,  this  respon- 
dent demands  and  insiststhat  if  this  honorable 
court  shall  deem  the  said  article  and  the  said 
third  specification  thereof  to  contain  allegation 
of  matter  cogniaabie  by  this  honorable  court  as 
a  high  misdemeanor  in  office,  within  the  intent 
and  meaning*of  the  Constitution  of  the  United 
States,  and  shall  receive  or  allow  proof  in  sup- 
port of  the  same,  that  proof  shall  be  required 
to  be  made  of  tbe  actual  speech  and  address  of 
this  respondent  on  said  occasion,  which  this 
respondent  denies  that  the  said  article  and  spe- 
cification contmn  or  correctly  or  justly  repre- 

And  this  respondent,  further  answering  the 
tenth  article,  protesting  that  he  has  not  been 
unmindful  of  the  high  duties  of  his  otfice,  or 
of  the  harmony  or  courtesies  which  ought  to 
exist  and  be  maintained  betiveentheeKecutive 
and  legislative  branches  of  the  Government  of 
the  United  States,  denies  that  he  has  ever  in- 
tended or  designed  to  set  aside  the  rightful 
authority  or  powers  of  Congress,  or  attempted 
to  bring  into  disgrace,  ridicule,  hatred,  con- 
tempt, or  reproach  the  Congress  of  the  United 
State^or  either  branch  thereof,  or  to  impair 
or  destroy  tbe  regard  or  respect  of  all  or  any 
of  the  good  people  of  the  United  States  for 
the  Congress  or  the  rightful  legislative  power 
thereof,  or  to  excite  the  odium  or  resentment 
of  all  or  any  of  the  good  people  of  the  United 
States  against  Congress  and  the  laws  by  it 
duly  and  constitutionally  enacted.  This  re- 
spondent further  says  that  at  all  times  he  has, 
in  his  official  acts  as  President,  recognized  the 
authority  of  the  several  Congresses  of  the 
United  States  as  constituted  and  or^nized 
dnring  his  administration  of  the  office  oi  Fresi- 
dentof  the  United  States. 

And  this  respondent,  further  answering,  says 
thai  he  has,  from  time  to  time,  under  his  con- 


stitutional right  and  duty  aa  President  of  the 
United  States,  communicated  to  Congress  his 
views  and  opinions  in  regard  to  such  acts  or 
resolutions  thereof  as,  being  submitted  to  him 
as  President  of  the  United  States  in  pursuance 
of  the  Constitution,  seemed  to  this  respondeat 
to  require  such  communications ;  and  he  has, 
from  time  to  time,  in  the  exercise  of  that  free-, 
dom  of  speech  which  belongs  to  him  aa  a  citi- 
aen  of  the  United  States,  and,  in  his  political 
relations  as  President  of  the  United  States  Co 
the  people  of  the  United  States,  is  opon  fit 
occasions  a  dnty  of  the  highest  obligation,  ex- 
pressed to  bis  fellow- citizen 3  his  views  and 
opinions  respecting  the  measures  and  proceed- 
ings of  Congress  ;  and  that  in  such  addresses 
to  his  fellow- citizens  and  in  such  bis  com- 
munications to  Congress  he  has  expressed  his 
views,  opinions,  and  judgment  of  and  concern- 
ing tbe  actual  constitution  of  the  two  Houses 
of  Congress  without  representation  therein  of 
certain  States  of  the  Union,  and  of  the  effect 
that  in  wisdom  and  justice,  in  the  opinion  and 
judgment  of  this  respondent,  Congress,  in  its 
legislation  and  proceedings,  should  give  to  this 
political  circumstance  ;  and  whatsoever  he  has 
thus  communicated  to  Congress  or  addressed 
to  his  fellow-citizens  orany  assemblage  thereof, 
this  respondent  says  was  and  is  within  and  ac- 
cording to  his  right  and  privilege  as  an  Ameri- 
can citizen  and  his  right  and  duty  as  President 
of  the  United  States. 

And  this  respondent,  not  waiving  or  at  all 
disparaging  his  right  of  freedom  of  opinion 
and  of  freedom  of  speech,  as  hereinbefore  or 
hereinalier  more  particularly  set  forth,  but 
claiming  and  insisting  npon  the  same,  fi;irther 
answering  the  said  tenth  article,  says  that  tbe 
views  and  opinions  expressed  by  this  respond- 
ent in  his  said  addresses  to  the  assemblages 
of  his  fellow-citizens,  as  in  said  article  or  in 
this  answer  thereto  mentioned,  are  not  and 
were  not  intended  to  be  other  or  different  from 
those  expressed  by  him  in  his  communications 
to  Congress — that  the  eleven  States  lately  in 
insurrection  never  had  ceased  to  be  States  of 
the  Union,  and  that  they  were  then  entitled  to 
representation  in  Congress  by  loyal  Represent- 
atives and  Senators  as  fully  as  the  other  States 
of  the  Union,  and  that,  consequently,  the  CoD- 


9  then 


tuled,  1 


nfact,  s 


Congress  of  all  the  States,  hot  a  Congress  of 
only  a  part  of  the  States.  This  respondent, 
always,  protesting  against  the  unauthorized  ex- 
clusion therefrom  of  the  said  eleven  States, 
nevertheless  gave  his  assent  to  all  laws  passed 
by  said  Congress  which  did  not,  in  bis  opinion 
and  judgment,  violate  the  Constitution,  exer- 
cising his  constitutional  authority  of  returning 
bills  to  said  Congress  with  his  objections  when 
they  appeared  to  him  to  be  unconstitutional  or 
inexpedient. 

And,  further,  this  respondent  has  also  ex- 
pressed the  opinion,  both  in  his  communica- 
tions to  Congress  and  ia  his  addresses  to  the 
people,  that  the  policy  adopted  by  Congress 
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in  reference  to  the  States  lately  m  insurrection 
d  d  t  tend  to  peace,  harmony,  and  anion, 
b  t  he  contrary,  did  tend  to  disanion'and 

th  p  maaent  disraption  of  the  States,  and 
that  t  llowing  its  said  policy,  laws  had  been 
pa  ed  by  Congress  in  riolatiou  of  the  fanda- 
m  nt  1  principlea  of  the  Government,  and 
wh  h  t  ded  to  consolidation  and  despotism  ; 
a  d  1    being  hia  deliberate  opinions,  he 

w  Id  h  ye  felt  himself  unmindful  of  the  high 
d  t  f  his  office  if  he  had  failed  to  express 
th  m  his  communications  to  Congress  or  in 
h  a  add  ses  to  the  people  when  called  upon 
by  them  to  express  his  opinions  on  matters  of 
public  aad  political  consideration. 

And  this  respondent,  further  answering  the 
tenth  article,  says  that  he  has  always  claimed 
and  insisted,  and  now  claims  and  insists,  tbat 
both  in  his  personal  aad  private  capacity  of  a 
citizen  of  the  United  States,  aad  iii  the  politi- 
cal relations  of  the  President  of  the  United 
States  to  the  people  of  the  United  States,  whose 
servant, underthe  datiesand  reponsibilities  of 
the  Constitution  of  the  United  States,  the 
President  of 'the  United  States  is  and  should 
always  remain,  this  respondent  had  and  has 
the  full  right,  and  in  his  office  of  President  of 
the  United  States  is  held  to  the  high  duty, 
of  forming,  and  on  fit  occasions  expressing. 
opinions  of  and  concerning  the  legislation  ot 
Congress,  proposed  or  completed,  in  respect 
of  its  wisdom,  expediency,  justice,  worthiness, 
objects,  parposes,  and  public  and  political 
motives  and  tendencies ;  and  within  and  as  a 
part  of  such  right  and  duty  to  form,  and  on 
fit  occasions  to  express,  opinions  of  and  con- 
cerning thepublic  en  aracterandconduct,Tiews, 
purposes,  objects,  motives,  and  tendencies  of 
all  men  engaged  in  the  public  service,  as  well 
in  Congress  as  otherwise,  and  under  no  other 
rales  or  limits  upon  this  right  of  freedom  of 
opioionandof  freedom  of  speech,  orof  respon- 
sibility and  amenability  for  the  actual  exercise 
of  such  freedom  of  opinion  and  freedom  of 
speech,  than  attend    p  h     gbf   a  d  th 

exercise  on  the  part    f  II    th        t  ftl 

United  States,  and         th     p-ut     1     II  th 
public  servants. 

And     this    respo  d     t    f     h  w 

said  tenth  article,  s  ^    ''    '  ''  ' 

sions  on  which,  as 
specifications  of  sa  d 
addressed   his  fellow     t 
public  and  political  d     t 

aor  was  anyone  of  th  m  ght 
this  respondent;  bat  th 
said  occasions  arose  po  the  o  cise  of  a 
lawful  aad  accustomed  right  of  the  people  of 
lie  United  States  to  call  upon  their  public  ser- 
vants and  express  to  them  their  opinions, 
wishes,  and  feelings  upon  matters  of  public 
and  political  consideration,  and  to  invite  bom 
such,  their  public  servants,  an  expression  of 
tbeir  opinions,  views,  and  feelings  on  matters 
of  public  and  political  consideration ;  and  thie 
respondent  claims  and  insists  before  tiis  honor- 
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able  court,  and  before  all  the  people  of  the 
United  States,  that  of  or  concerning  this  bis 
right  of  freedom  of  opinion  and  of  freedom  of 
speech,  and  this  his  exercise  of  such  rights  on 
all  matters  of  public  and  political  considera- 
and  in  respect  of  all  public  servants  or 
ins  whatsoever  engaged  in  or  connected 
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toinuestion,  inquisition,  impeachment,  orincul- 
pation  in  any  term  or  manner  whatsoever. 

And  this  respondent  says  that  neither  the  said 
tenth  article  nor  any  specification  thereof  nor 
any  allegation  therein  contained  touches  or 
relates  to  any  official  act  or  doing  of  this  re- 
spondent in  the  office  of  President  of  the  Uni- 
ted States  or  in  the  discharge  of  any  of  its 
constitutional  or  legal  duties  or  responslbiii- 
ties;  but  said  articleand  the  speciS  cation  a  and 
allegations  thereof,  wholly  and  in  every  part 
thereof,  question  onlythe  discretion  or  propri- 
ety of  freedom  of  ojtinion  or  freedom  of  speech, 
as  exercised  by  this  respondent  as  a  citizen  of 
the  United  States  in  his  personal  right  and 
capacity,  and  without  allegation  or  imputation 
against  this  respondent  of  the  violation  of  any 
law  of  the  United  States  touching  or  relating 
to  freedom  of  speech  or  its  exercise  by  the 
citizens  of  the  United  States,  or  by  this  re- 
spondent as  one  of  the  said  citizens  or  other- 
wise; and  be  denies  that  by  reason  of  any 
matter  in  said  article  or  its  spedScations  al- 
leged he  has  said  or  done  anything  indecent 
or  unbecomiiig  in  the  Chief  Magistrate  of  the 
United  States,  or  that  he  has  brought  the  high 
office  of  the  President  of  the  United  States 
into  contempt,  ridicule,  or  disgrace,  or  that  he 
has  committed  or  has  been  guilty  of  a  high 
misdemeanor  in  office. 

And  in  answer  to  the  eleventh  article  this 
respondent  denies  that  on  the  ISth  day  of  Au- 
gust, in  the  year  1866,  at  the  city  of  Washing- 
ton, in  the  District  of  Columbia,  he  did,  b^  pub- 
lic speech  or  otherwise,  declare  or  affirm,  in  sub- 
stance or  at  all,  that  the  Thirty- Ninth  Congress 
of  the  United  States  was  not  n  Congress  of  the 
United  States  authorized  by  the  Constitution  to 
exercise  legislative  power  under  the  same,  or 
that  he  did  then  and  there  declare  or  affirm  that 
the  said  Thirty- Ninth  Congress  was  a  Congress 
of  only  part  of  the  States  in  any  sense  or  mean- 
ing other  than  that  ten  States  of  the  Union  were 
denied  representation  therein ;  or  that  he  made 
any  or  either  of  the  declarations  or  affirmations 
in  this  behalf,  in  the  said  article  alleged,  as 
denying  or  intending  to  deny  that  the  legisla- 
tion of  said  Thirty-Ninth  Congress  was  valid 
or  obligatory  upon  this  respondent,  except  so 
far  as  this  respondent  saw  fit  to  approve  the 
same  ;  and  as  to  the  allegation  in  said  article, 
that  he  did  thereby  intend  or  mean  to  be  un- 
derstood that  the  said  Congress  had  not  power 
to  propose  amendments  to  the  Constitution, 
thia  respondentaaysthatin  said  address  be  said 
nothing  in  reference  to  the  subject  of  agiand- 
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ments  of  the  Constitatioo,  nor  was  the  question 
of  thecompotencyof  the  said  Congress  to  pro- 
pose such  atneudments,  without  the  participa- 
tion of  said  excluded  States,  at  the  time  of 
said  nddreas,  in  onj  way  mentioned  or  con- 
sidered or  referred  to  by  this  respondent,  nor 
in  what  ho  did  say  had  he  any  intent  regarding 
the  same,  and  he  denies  the  allegation  so 
made  to  the  contrary  thereof.  But  this  re- 
spondent, in  further  answer  to,  and  in  respect 
of,  the  said  allegations  of  the  said  eleventh  arti- 
cle hereinbefore  traversed  and  denied,  claims 
and  insists  upon  his  personal  and  ofRcial  right 
of  freedom  of  opinion  and  freedom  of  speech, 
and  his  duty  in  his  political  relations  as  Presi- 
dent of  the  United  States  to  the  people  of  the 
United  Statesin  the  eserciseof  such  freedomof 
opinion  and  freedom  of  speech,  in  the  same 
manner,  form,  and  efTect  as  he  has  in  this  be- 
half slated  the  same  in  his  snswer  to  the  said 
tenth  article,  and  with  the  same  effect  as  if  he 
here  repeated  the  same  ;  and  he  further  claims 
and  insists,  aa  in  said  ansner  to  said  tenth 
article  he  has  claimed  and  insisted,  that  he  is 
not  subject  to  question,  inquisition,  impeach- 
ment, ov  inculpation,  in  any  form  or  manner, 
of  or  concerning  such  tights  of  freedom  of 
opinion  or  freedom  of  speech  or  his  said 
alleged  exercise  thereof. 

And  this  respondent  further  denies  that,  on 
the  21st  day  of  February,  in  the  year  1868,  or 
at  any  other  time,  at  the  city  of  Washington, 
in  the  District  of  Columbia,  in  pursuanofl  of 
any  such  declaration  as  is  in  that  behalf  in 
said  eleventh  article  alleged,  or  otherwise,  he 
did  nnlawfaliy,  and  in  disregard  of  the  require- 
ment of  the  Constitution  that  he  should  take 
care  that  the  laws  should  be  faithfully  ese- 
cnted,  attempt  to  prevent  the  execution  of  an 
act  entitled  "An  act  regulating  the  tenure  of 
certiun  civil  offices,"  passed  March  2,  1867, 
by  unlawfully  devising  or  contriving,  or  at- 
tempting to  devise  or  contrive,  means  by  which 
he  should  prevent  Edwin  M.  Stanton  from 
forthwith  resuming  the  functions  of  Secretary 
for  the  Department  of  War;  or  by  unlawfully 
devising  or  contriving,  or  attempting  to  devise 
or  contrive,  means  to  prevent  the  execution  of 
an  act  entitled  "An  act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year 
endingjune  30,  1868,  and  for  other  purposes," 
approved  March  2,  18B7,  or  to  prevent  the 
execution  of  an  act  entitled  "An  act  to  pro- 
vide for  the  more  efficient  ffovernment  of  the 
rebel  Slates,"  passed  March  2,  1867. 

And  this  respondent,  further  answering  the 
said  eleventh  article,  says  that  he  has,  in  his 
answer  to  the  first  article,  set  forth  in  detail 
the  acts,  steps,  and  proceedings  done  and  taken 
by  this  respondent  to  and  toward  or  in  the 
matter  of  the  suspension  or  removal  of  the  said 
Edwin  M.  Stanton  in  or  from  ihe  office  of 
Secretary  for  the  Department  of  War,  with  the 
times,   modes,  circumstances,  intents,  views, 

Surposes,  and  opinions  of  official  obligation  and 
uty  under  and  with  which  such  acts,  steps, 
C.  I.— 3. 


and  proceedings  were  done  and  taken ;  and  he 
makes  answer  to  this  eleventh  article  of  the 
matters  in  his  answer  to  the  first  article,  per- 
taining to  the  suspension  or  removal  of  said 
Edwin  M.  Stanton,  to  the  same  intent  and  effect 
as  if  they  were  here  repeated  and  set  forth. 

And  this  respondent,  further  answering  the 
said  eleventh  article,  denies  that  by  means  or 
reason  of  anything  in  said  article  alleged  this 
respondent,  as  President  of  the  United  States, 
did,  on  the  21st  day  of  February,  1868,  or  at 
anj'  other  da^  or  time,  commit,  or  that  he  was 
guilty  of,  a  high  misdemeanor  in  office. 

And  this  respondent,  further  answering  the 
said  eleventh  article,  says  that  the  same  and 
the  mitters  therein  contained  do  not. charge 
or  allege  the  commission  of  any  act  whatever 
by  this  respondent,  in  his  office  of  President 
of  the  United  States,  nor  the  omission  by  Ijhis 
respondent  of  any  act  of  official  obligation  or 
duty  in  his  office  of  President  of  the  United 
States  ;  nor  does  the  said  article  nor  the  mat- 
ters therein  contained  name,  designate,  de- 
scribe, or  define  any  act  or  mode  or  form  of 
attempt,  device,  contrivance,  or  means,  or  of 
attempt  at  device,  contrivance,  or  means, 
whereoj  this  respondent  can  know  or  under- 
stand what  act  or  mode  or  form  of  attempt, 
device,  contrivance,  or  means,  or  of  attempt 
at  device,  contrivance,  or  means,  are  imputed 
to  or  charged  against  this  respondent,  in  his 
office  of  President  of  the  United  States,  or  in- 
tended so  to  be,  or  whereby  this  respondent 
can  more  fully  or  definitely  make  answer  unto 
the  said  article  than  he  hereby  does. 

And  this  respondent,  in  submitting  to  this 
honorable  court  this  bis  answer  to  the  articles 
ofimpeachmentexhibited  against  him,  respect- 
fully reserves  leave  to  amend  and  add  to  the 
same  from  time  to  time,  as  may  become  neces- 
sary or  proper,  and  when  and  as  such  neces- 
sity and  propriety  shall  appear. 

ANDREW  JOHNSON. 

HBNUY  SrANBERT, 
B.  K.  CUBTIS, 

Tnouis  A.  E.  NsiaoN, 
William  M.  Etabts, 
W.  S.  Groesbeck, 
Of  Counsel. 

Exhibit  A. 
Message,  March  2,  1887. 
To  the  Senate  of  the  DhUed  States : 


material  portion  of  the  bill  is  contained  in  the 
first  section,  and  is  of  the  effect  following, 
namely : 

That  every  person  holding  any  civil  ofEce  to  which 
he  baa  been  appointed  by  and  with  llie  advice  and 
consent  of  the  Senate,  and  eveiy  person  who  shall 
hereafter  be  appointed  to  an;  aneh  offioe,  and  shall 
became  duly  iinulined  to  aot  thenin,  is  and  shall  be 
entitled  to  hold  Booh  oSoe  until  aiuoocEiot  ■ball  have 
beeDappointedbythflPreaident^  with  tiheadTfoe  and 
oenscDt  of  th«  Siui^,  and  duly  q^iallfiedi  and  Uiat 
the  SeoretoriM  of  Btote,  of  the  Ireanu?,  of  Wai.of 
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the  Navy,  and  of  the  Intorior,  the  Postmaster  flen- 
erol.andtheAttonieyGeiiBiiil.ahallhoia  their  ofBoea 
rofpeolivcly  for  anddurinBtheteimoftha  President 
by  whomtney  may  hftve  been  appointed,  and  for  one 
month  thereaitei.  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

These  provisiona  are  qualified  by  a  reserva- 
tion in  the  ibarth  section,  "that  nothing  con- 
tained in  the  bill  shall  be  construed  to  extend 
the  term  of  any  office  the  duration  of  which  is 
limited  bylaw."  In  effect  the  bill  provides 
that  the  President  shall  not  remove  from  their 
places  any  of  the  civil  officers  whose  termaof 
service  are  not  limited  by  law  without  the 
advice  and  consent  of  theSenateof  the  United 
States.  The  hill,  in  this  respect,  conflicts,  in 
my  judgment,  with  the  Constitution  of  the 
UnitedStates.  The  question,  as  Congress  is 
well  aware,  is  by  no  means  a  new  one.  That 
the  power  of  removal  is  constitutionally  Tested 
in  the  President  of  the  United  States  is  a  prin- 
ciple which  has  been  not  more  distinctly  de- 
clared by  judicial  authority  and  judicial  com- 
mentators than  it  has  been  uniformly  practiced 
upon  by  the  legislative  and  executive  depart- 
ments of  the  Government.  The  question  arose 
jn  the  House  of  Eepresentatives  so  early  as  the 
16th  day  of  June,  1789,  on  the  bill  for  estab- 
lishing an  executive  D^attment,  denominated 
"The  Department  of  Foreign  Affairs."  The 
first  clause  of  the  hill,  after  recapitulating  the 
functions  of  that  officer  and  defining  his  duties, 
had  tbese'words:  "To  be  removable  from 
office  by  the  President  of  the  United  Sli 
It  was  moved  to  strike  out  these  words, 
the  motion  was  sustained  with  great  ability  and 
vigor.    It  was  insisted  that  the  President  could 

not  constitutionally  exercise  the  i, ..  .,, 

moval  exclusive  of  the  Senate ;  that  the  Fed- 
eralist so  interpreted  the  Constitution  when 
arguing  for  its  adoption  by  the  several  States ; 
that  the  Constitution  had  nowhere  given  the 
President  power  of  removal,  either  expressly 
or  by  strong  implication ;  but,  on  the  contrary, 
had  distincfly  provided  for  removals  from  ofSce 
by  impeachment  only,  A  construction  which 
denied  the  power  of  removal  by  the  President 

was  further  maintained  by  arguments  dt 

from  the  danger  of  tho  abuse  of  the  poi 
from  the  supposed  tendency  of  an  exposure  of 
public  ofBcers  to  capriciona  removal,  to  impair 
the  efficiency  of  the  civil  service;  from  the 
alleged  injustice  and  hardship  of  displacing 
incumbents,  dependent  npoD  their  official  sta- 
tions, without  sufficient  consideration ;  from  a 
supposed  want  of  responsibilty  on  the  part  of 
the  President,  and  from  an  imagined  defect  of 
guarantees  against  a  vicious  President,  who 
might  incline  to  abuse  the  power. 

On  the  other  hand,  an  exclusive  power  of 
removal  by  the  President  was  defended  as  a 
true  exposition  of  the  text  of  the  Constitation. 
It  was  maintmned  that  there  are  certain  causes 
for  which  persons  ought  to  be  removed  from 
office  without  being  guilty  of  treason,  bribery, 
or  malfeasance,  and  that  the  nature  of  things 
demands  that  it  should  be  so.      "° "  ■* 


was  said,  "  a  man  becomes  insane  by  the  visit- 
ation of  God,  and  is  likely  to  ruin  our  affairs : 
are  the  hands  of  Government  to  be  confined 
from  warding  off  the  evil?  Suppose  a  person 
in  office  not  possessing  tho  talentshe  was  judged 
to  have  at  the  time  of  the  appointment;  is  the 
error  not  to  be  corrected?  Suppose  he  acquire 
vicious  habits  and  incurable  indolence,  or  to- 
tally neglect  the  duties  of  his  office,  which  shall 
work  mischief  to  the  public  welfare :  is  there  no 
wayto  arrest  the  threatened  danger?  Suppose 
he  become  odious  and  unpopular  by  reason 
of  the  measures  he  pursues,  andthls  he  may 
do  without  committing  any  positive  ofiense 
against  the  law :  must  he  preserve  his  office  in 
despite  of  tho  popular  will?  Suppose  him 
grasping  for  his  own  aggrandizement  and  the 
elevation  of  his  connections  by  every  means 
short  of  the  treason  defined  by  the  Constitution, 
hurrying  your  affairs  to  the  precipice  of  de- 
struction, endangering  your  domestic  tranquil- 
lity, plundering  you  of  the  means  of  defense, 
aiienatingtheaffections  of  your  allies,  and  pro- 
moting the  spirit  of  discord:  must  the  tardy, 
tedious,  desultory  road,  by  way  of  impeachment, 
be  traveled  to  overtake  the  man  who,  barely 
confining  himself  within  the  letter  of  the  law, 
is  employed  in  "drawing  off  the  vital  principle 
of  the  Government?"  The  natureof  things,  the 
;  objects  of  society,  the  express  objects  of 
tlie  Constitation  itself  require  that  this  thing 
should  be  otherwise.  To  unite  the  Senate  with 
the  President  "in  the  exercise  of  tho  tower," 
.a  said,  "  would  involve  tis"  in  tlie  most 
us  difficulty.  "Suppose  a  discovery  of 
any  of  these  events  should  take  place  when  the 
Senate  is  not  in  session,  how  is  the  remedy  to 
be  applied  ?  The  evil  could  be  avoided  in  no 
other  way  than  by  the  Senate  sitting  always." 
In  regard  to  the  danger  of  the  power  being 
abused  if  exercised  by  one  man,  it  was  said 
"  that  the  danger  is  as  great  with  respect  to 
the  Senate,  who  are  assembled  from  various 
parts  of  the  continent,  with  different  impres- 
sions and  opinions  ;"  that  snch  a  body  is  more 
likely  to  misuse  the  power  of  removal  than  the 
man  whom  the  united  voice  of  America  calls 
to  the  presidential  chair.  As  the  nature  of 
government  requires  the  power  of  removal,  it 
was  maintained  "that  it  should  he  exercised 
in  this  way  by  tho  hand  capable  of  exerting 
itself  with  effect,  and  the  power  must  be  con- 
ferred on  the  President  bj  the  Constitution  as 
the  executive  officer  of  the  Government," 
Mr.  Madison,  whose  adverse  opinion  in  the 
Federalist  had  been  relied  upon  by  those  who 
denied  tho  exclusive  power,  now  participated 
in  the  debate.  He  declared  that  he  had  re- 
viewed his  former  opinions,  and  he  summed 
up  the  whole  case  as  follows: 


IheCoDBtitutioD 
'eated  in  the  Presi 
3prop08ltion?,y, 
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exception?  I  Tmliere  not.  If  the  Canatitntion  has 
inveatedalloieoHtiTepowerlathe  President,  Iraturn 
too^sectthatthDLegialBturehBSno  Tight  Co  dimlniEh 
or  modi^  his  execntire  authorit]'.  Tbo  queBtioa  now 
lesolTOS  iCsatfintothiSiiatheie  power  otcUeplaoingan 
executire  power?  I  oonodre  that  if  any  power 
'Whatever  is  in  the  Bzeontire  it  is  in  the  power  of 
appointiiiSi  OTeinnnns,  and  DontroIlinK  thoae  wbo 
ezeoats  the  lawn.  If  the  Oongtitution  had  not  quali- 
fied ths  power  of  the  President  in  ■   ■■      ■ 


rightbj 


0  the 


?  Should  we  be  nul 
oi  Lnnt  oiauae  id  the  Constitution — tno  eiBoniiye 
power  shall  be  rested  in  the  President '—to  unite  the 
Senate  with  the  Preddent  in  the  appointment  to 
offioe?  loodceirenot.  Itiandniittedthatwoehoitld 
aot  be  authorized  to  do  thii.  I  think  it  amy  be  dis- 
puted whether  we  liave  a  right  to  auooiate  them  in 
remOTing  peraons  trom  offioe,  the  one  power  being  na 
mnab  of  an  executive  nature  u  the  other;  and  the 
nrat  is  nnthorisied  by  being  excepted  ant  of  the  gen- 
eral rnio  established  by  the  Constitution  ia  these 
words:  'The  eioontive  power  shall  be  vested  in  the 
Prosidont.'" 

The  question  thus  ably  and  eshauatively 
argued  was  decided  by  tne  Hoase'of  Kepre- 
sentatives,  by  a  vote  of  34  to_  20,  in  favor  of 
the  principle  that  the  executive  power  of  re- 
moval ia  Tested  by  the  Gonatitulioc  in  the 
Executive,  and  in  the  Senate  by  the  casting 
■vote  of  the  Vice  President.  The  question  haa 
often  been  raised  in  Bubaequent  times  of  high 
excitement,  and  the  practice  of  the  Govern- 
ment haa  nevertheless  conformed  in  all  cases 
to  the  decision  thus  early  made. 

The  question  was  revived  during  the  admin- 
istration of  President  Jackson,  who  made,  as 
ia  well  recollected,  a  very  large  number  of  re- 
movals, which  were  made  an  occasion  of  close 
and  rigorous  scrutiny  and  remonstrance.  TJie 
subject  was  long  and  earnestly  debated  in  the 
Senate,  and  the  early  construction  of  the  Con- 
stitution was  nevertheless  freely  'accepted  as 
binding  and  conclusive  upon  Congress. 

The  question  came  before  the  Supreme  Court 
of  the  United  States  in  January,  1839,  ex  parte 
HeiTCD.  It  was  declared  by  the  court  on  that 
occasion  that  the  power  of  removal  from  office 
was  a  subject  muon  disputed,  and  upon  which 
a  great  diversity  of  opinion  was  entertained  in 
the  early  history  of  the  Government.  This 
related,  however,  to  the  power  of  the  President 
to  remove  oEEcera  appointed  with  the  concur- 
rence of  the  Senate,  and  the  greatquestion  was 
whetier  the  removal  was  to  be  by  the  President 
alone  or  with  the  concurrence  of  the  Senate, 
both  constituting  the  appointing  power.  No 
one  denied  the  power  of  the  President  and 
Senate  jointly  to  remove  where  the  tenure  of 
the  office  was  not  fixed  by  the  Constitution, 
which  was  a  full  recognition  of  the  principle 
that  tie  power  of  removal  was  incident  to  the 
power  of  appointment ;  but  it  was  very  early 
adopted  as  a  practical  construction  of  the  Con- 
stitution that  this  power  was  vested  in  the 
President  alone,  and  such  would  appear  to 
have  been  the  legislative  construction  of  the 
Constitution,  for  ia  the  organization  of  the 
liree  great  Departments  of  State,  War,  and 
Treasury,  in  1789,  provision  was  made  for  the 


appointment  of  a  subordinate  officer  by  the 
head  of  the  Department,  whoshouldhavecnarge 
of  the  records,  hooks,  and  papers  appertaining 
to  the  office  when  the  head  or  the  Departraenl 
should  be  removed  from  office  by  the  President 
of  the  United  States.  When  the  Navy  Depart 
ment  was  established,, in  the  year  1798,  pro- 
vision was  made  for  the  charge  and  custody 
of  the  books,  records,  and  documents  of  the 
Department  in  case  of  vacancy  in  the  ofBce  of 
Secretary,  by  removal  or  otherwise.  It  ia  not 
here  said  "by  removal  of  the  President,"  as  it 
is  done  with  respect  to  the  heads  of  the  other 
Departments ;  vet  there  can  be  no  doubt  that 
he  holds  his  office  with  tbe  same  tenure  as  the 
other  Secretaries,  and  is  removable  by  the 
President.  The  change  of  phraseology  arose 
probably  from  its  having  become  the  settled 
and  well- understood  construction  of  the  Con- 
stitution that  the  power  of  removal  was  vested 
in  tbe  President  alone  in  such  cases,  although 
the  appointment  of  the  officer  ia  by  the  Presi- 
dent and  Senate.  {13  Peters,  page  189.) 

Our  most  distinguished  and  accepted  com- 
mentators upon  the  Constitution  concur  in  the 
constraction  thus  early  given  by  Congress,  and 
thus  satictioned  by  the  Suprcine  Court.  After 
a  full  analysis  of  the  conereesional  debate  to 
which  I  have  referred,  Mr.  Justice  Story  comes 
to  this  eonclnsion : 

"Aftera  most  animated  disousaion,  the  vote  finally 
taken  in  tJie  House  of  itepreaeutadree  was  affirmaUve 
of  the  power  of  remirval  in  tiiePreddent  without  anr 
coSiieratioaofthegenatabytheTOteofSlmemberB 
against  9).  In  tbe  senats  the  elansa  in  the  bill  affirm- 
in;  the  power  WB3oanriiid  by  the  caatingTote  of  the 
Vice  President. .  That  the  final  deoidon  of  this  qaes- 
tion  so  made  was  (reoitly  infineooed  b;  the  exalted 
character  of  the  Freaident  Uien  in  offiee  waa  asserted 
Btthednie,andliaa  always  been  believedi  yet  the 
doctrine  was  oppoaed  aa  well  as  BnppotCed  by  the 
highest  talent  and  patriotism  of  the  oounUy.  The 
public  have  acquiesced  in  this  decision,  and  it  con- 
Btitntes  perhaps  the  moat  eitraordinary  case  in  the 
history  of  the.Oovemmentof  a  power  conferred  by 
implioation  on  thaEjeoutive  by  the  assent  of  a  bare 
majority  ofCongresa  which  haa  not  been  questioned 


The  commentator  adds: 

"  Nor  ia  this  general  aoqnieacence  and  silence  with- 
out a  eatisfactory  explaaation." 

Chancellor  Kent's  remarks  on  tlie  subject 
are  as  follows :  "  On  the  first  organization  of 
the  Government  it  waa  madea  question  whether 
the  power  of  removal  in  case  of  officers  ap- 
pointed to  hold  at  pleasure  resided  nowhere 
but  in  tbe  body  which  appointed,"  and,  of 
course,  whether  the  consent  of  the  Senate  was 
not  requisite  to  remove.  This  was  the  con- 
strnction  given  to  the  Constitution  while  it  was 
pending  for  ratification  before  the  State  con- 
ventions by  tbe  author  of  the  Federalist.  But 
the  construction  which  was  given  to  the  Con- 
stitution by  Congress  after  great  consideration 
and  discussion  waa  different.  The  words  of  the 
act  (establishing  the  Treasury  Department) 
are,  "and  whenever  the  same  shall  be  removed 
from  office  by  the  President  of  the  United 
States,  or  in  any  case  of  vacancy  in  the  office, 
the  assistant  shall  act."    This  amounted  to  a 
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legislative  coDBlraction  of  the  Conatitution,  and 
itnaa  ever  since  been  acquiesced  in  and  acted 
apoii  ae  a  decisive  authority  in  the  case. 

It  applies  equally  to  every  other  officer  of 
the  Government  appointed  by  the  President 
whose  term  of  duration  is  not  specially  declared. 
It  is  supported  by  the  weighty  reason  that  the 
subordinate  officers  in  the  executive  depart- 
ment ought  to  hold  at  the  pleasure  of  the  uead 
of  the  departnient,  because  he  is  invested  gen- 
erally with  tbe  executive  aathority,  and  the 
participation  in  that  authority  by  the  Senate 
was  an  exception  to  a  general  principle,  and 
ought  to  be  taken  strictly.  The  President  is 
the  great  responsible  officer  for  the  execution 
of  the  law,  and  tbe  power  of  removal  was  inci- 
dental to  that  duty,  and  might  often  be  requi- 
site to  fulfill  it.  Thus  baa  the  important  ques- 
tion presented  by  tbis  bill  been  settled,  in  the 
language  of  the  late  Daniel  Webster,  (who, 
while  dissenting  from  it,  admitted  that  it  was 
settlei;!,)  by  construction,  settled  by  the  prac- 
tice of  the  GoTemment,  and  settled  by  statute. 
The  events  of  tbe  last  war  furnished  a  practi- 
cal confirmation  of  the  wisdonj  of  tbe  Consti- 
tution as  it  has  hitherto  been  maintained  in 
many  of  its  parts,  including  that  which  is  now 
the  subject  of  consideration.  When  the  war 
broke  out  rebel  enemies,  traitors,  abettors,  and 
sympathisers  were  found  in  every  department 
of  the  Government,  as  well  in  the  civil  service 
aain  the  land  and  naval  military  service.  They 
were  found  in  Congress  and  among  the  keepers 
of  the  Capitol,  in  foreign  missions,  in  each  and 
all  of  the  Executive  Departments,  in  the  judi- 
cial service,  iu  the  Post  Office,  and  among  the 
agents  for  conducting  Indian  affairs,  and  upon, 
probable  suspicion  they  were  promptly  dis- 
placed by  my  predecessor,  ao  fer  as  they  held 
their  offices  under  executive  authority,  and 
their  duties  were  confided  to  new  and  loyal 
nplaints  against  that  power 
sdom  were  entertained  in 
!erely  trust  and  believe  that 
s  likely  to  occur  again.  I 
iver,  that  in  whatever  form 
iccasion  sedition  can  rise, 
or  embarrass  or  defeat  the 
legitimate  action  of  this  Government,  whether 
by  preventing  the  collection  of  revenue  or  dis- 
turbing the  public  peace,  or  separating  the 
States,  or  betraying  the  country  to  a  foreign 
enemy,  the  power  of  removal  from  office  by 
the  Executive,  as  it  has  heretofore  existed  and 
been  practiced,  will  be  found  indispensable. 
.Under  these  circumstances,  as  a  depository  of 
the  executive  authority  of  the  nation^  I  do  not 
feel  at  liberty  to  unite  with  Congress  in  revers- 
ing it  by  giving  my  approval  of  the  bill. 

At  the  early  day  when  the  question  was  set- 
tled, and,  indeed,  at  the  several  periods  when 
it  has  subsequently  been  agitated,  tbe  su< 
of  the  Constitution  of  the  United  States 
new  and  peculiar  system  of  free  representative 
government  was  held  doubtful  in  other  coun- 
tries, and  was  even  a  subject  of  patriotic  appre- 


or  doubts  of  its  T 
any  quarter.  I  sir 
no  such  civil  war 
cannot  doubt,  how 
a'ad,  on  whatever 
an  effort  to  hinder 


hension  among  the  American  people  them- 
selves. A  trial  of  nearly  eighty  years,  through 
the  vicissitudes  of  foreign  conflicts  and  of  civil 
war,  is  confidently  regarded  as  having  extin- 
guished all  such  doubts  and  apprehensions  for 
the  future.  During  that  eighty  years  the  peo- 
ple of  the  United  States  have  enjoyed  a  meas- 
ure of  security,  peace,  prosperity,  and  happi- 
ness never  surpassed  b^  any  nation.  It  cannot 
be  doubted  that  the  triumphant  success  of  tho 
Constitution  is  due  to  the  wonderful  wisdom 
with  which  the  functions  of  government  were 
distributed  between  the  three  principal  depart- 
ments—the legislative,  the  execntive,  and  the 
judicial — and  to  the  fidelity  with  which  each 
has  confined  itself  or  been  confined  by  the  gen- 
eral voice  of  the  nation  within  its  peculiar  and 
proper  sphere. 

While  a  just,  proper,  and  watehful  jealousy 
of  executive  power  constantly  prevails,  as  it 
ought  ever  to  prevail,  yet  it  is  equally  true 
that  an  efficient  Executive,  capable,  in  the  lan- 
guage of  the  oath  prescribed  to  the  President, 
of  executing  the  laws  within  the  sphere  of 
executive  action,  of  preserving,  protecting,  and 
defending  the  Constitution  of  the  United  States, 
is  an  indispensable  security  for  tranquillity  at 
home,  and  peace,  honor,  and  safety  abroad. 
Governmenta  have  been  erected  in  many  coun- 
tries upon  our  model.  If  one  or  many  of  them 
have  thus  far  failed  in  fully  securing  to  their 
people  the  benefits  which  we  have  derived  from 
our  system,  it  may  be  confidently  asserted  that 
their  misfortune  has  resulted  from  their  unfor- 
tunate failure  to  maintain  the  integrity  of  each 
of  the  three  great  departmeats  while  preserving 
harmony  among  them  all. 

Having^  at  an  early  period  accepted  the  Con- 
stitution in-  regard  to  the  executive  office  in 
the  sense  to  which  it  was  interpreted  with  the 
concurrence  of  its  founders,  I  have  found  no 
sufficient  groundsin  the  arguments  now  opposed 
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sity  of  the  times  for  changing  those  opinions. 
For  these  reasons  I  return  the  bill  to  the  Sen- 
ate, in  which  House  it  ori^nated,  for  the  fiir- 
ther  consideration  of  Congress,  which  the  Con- 
stitution prescribes.  Insomuch  as  the  several 
parts  of  the  bill  which  I  have  not  considered 
are  matters  chiefly  of  detail,  and  are  based  alto- 
gether i^on  the  theory  of  the  Constitution  fi^m 
which  I  am  obliged  to  dissent,  I  have  not 
thought  it  necessary  to  examine  them  with  a 
view  to  make  them  an  occasion  of  distinct  and 
special  objections.  Experience,  I  think,  has 
shown  that  it  is  the  easiest,  as  it  is  also  the 
most  attractive,  of  studies  to  frame  constitu- 
tions for  tbe  self-government  of  free  States 
and  nations. 

But  I  think  experience  has  equally  shown 
that  it  is  themost  difficult  of  all  political  labors 
to  preserve  and  maintain  such  free  constitu- 
tions of  self-government  when  once  happily 
established.  I  know  no  other  way  in  which 
they  can  be  preserved  and  maintained  except 
by  a  constant  adherence  to  tliem  through  the 
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various  vicissitudea  of  national  existence,  with 
such  adaptaliong  as  may  become  necessary, 
always  to  be  effected,  however,  through  the 
agencies  and  in  the  forms  prescribed  in  the 
original  constitationa  themselves.  Whenever 
administration  fails  or  seems  to  fail  in  securing 
any  of  the  great  ends  for  which  republi 
government  la  estehlighed,  the  proper  coi..„_ 
seems  to  he  to  renew  the  original  soirit  and 
forms  of  the  Constitution  itself. 

ANDREW  JOHNSON. 
Washington,  March  2,  1867. 

EsHIBIT  B. 

Message  to  the  Senate  December  12,  1867. 
To  ike  Senate  of  the  United  States: 

On  the  12th  of  August  last  I  suspended  Mr. 
Stanton  from  the  exercise  of  the  office  of  Sec- 
retary of  War,  and  on  fie  same  day  designated 
General  Grant  to  act  as  Secretary  of  War  ad 
interim. 


BiEonTivE  Mission, 
WAaHlNGIOB,  ^u?tMil2,ia67. 
By  Tiitne  of  the  powor  nnd  nuthoritr  v«sted 
as  President,  by  the  Constitution  and  the  laws 
United  States,  yon  ma  hereby  enapended  from 
la  Secretoiry  of  War,  and    "' 


Jaltfunoti 
will  0 


lo  the  3D 


^  ElECOTIVE  MiKBIOK. 

TFiSHiKaTOS,  D,  C,  Am/ml  12, 1S67. 
SiR!  Hon.  EdwinM.StantonhavingboenUiisdi 


Ibe  Seeretiiry  of  War  bos  been  inatjacted  to  trai 
fer  to  you  ali  the  records,  boolia.  papers,  and  otl 
public  property  now  in  liis  onatody  and  cliargo. 

Goneral  UltSSES  S.  Geani,  WosiinirtoB,  A  C. 


Washinotos  Cut,  Auuuai  12, 1667. 

SiRi  Tout  note  of  this  date  has  been  received  in- 

formingmetbatbyviitiiBoftlieiiowcrsandauthority 

vaate?in  yon  as  President,  by  the  Constitution  ttoa 

laws  ottbe United  States.  lam  suspended  fromoffice 


S.  Grant,  who  has  this  day  been  authoriied  and  em- 
powered to  net  as  Secretary  of  War  ad  iaierim,  all 
-eeords,  books,  paper^  and  other  publio  property 


.     , _id  ehari 

under  a  scDse  of  nablio  d-^ 

your  right,  ondar  the  Cauetitati 


imp  ell 


e  of  nabUo  dnt] 

deny  your  right,  nndw  the  ConL 

tbe  United  SCatEB. without  the  advice  and  co 
the  Senate,  and  withont' 
from  oCoe  of  Seeretarr 

or  all  funationJ  porta 

■■'"    "  '"    — "--    -     -■    couipelmetotranslBr 
ta,  papers,  and  publio 
^tody  M  Secretary. 

, ,;._  u  the  General  oommanding  the 

armies  of  the  Dnited  States  has  been  appointed  ad 
tnlerioi,  and  lias  notiiled  me  that  hehasacuepted  the 


out  such  advice  and  I ,_.  ^^vu., 

to  any  penon  thereoords,  booka.  pt, 
property  la  my  coatod;  M  Secretary. 


appointment,  I  hare  no  alternative  but  toEubmit, 

TothePEESmEBT. 

The  suspension  has  not  been  revoked,  atad 
the  business  of  the  War  Department  is  con- 
daeted  by  the  Secretary  ad  interim.  Prior  to 
the  date  of  this  suspension  I  had  come  to  the 
conclusion  that  the  time  had.  arrived  when  it 
was  proper  Mr.  Stanton  should  retire  from  my 
Cabinet.  The  mntual  confidence  and  general 
accord  which  should  exist  in  such  a  relation 
had  ceased.  I  supposed  that  Mr.  Stanton  was 
well  advised  that  his  continuance  in  the  Cabinet 
was  contrary  to  my  wishes,  for  I  had  repeatedly 
given  him  so  to  understand  by  every  mode 
short  of  an  express  request  that  he  should  re- 
sign. Having  waited  fall  time  for  the  volun- 
tary action  of  Mr.  Stanton,  and  seeing  no 
manifestation  on  his  part  of  an  intention  to 
resign,  I  addressed  him  the  following  note  on 
the  5th  of  August: 
Sir;  Public  considerations  of  tthigh  character  oon- 
rosignation  as  Secretary 


if  War 


To  this  note  I  received  the  following  reply: 

„        War  Depabtment, 

WaHhingtoij.  Aimatt  5, 1867. 

,^'?=  .?"?'■  I*!^^  "^  ^^'^  <1"^  hai  bean  received, 

stating  that  pnblio  considerations  of  a  high  charao- 


in  reply,  I 
induced  me  I 


will  be  ac 
ivethoh; 


septed. 


.y  that  pi 


which  alono  have 
lad  of  thiaDepart- 

I ,.-!.T — : — ^ —  r •"  'he  office  of  Seore- 

tary  of  War  before  the  next  meeting  of  Congress. 
EDWIH  M.  STANTON, 
&cre(aiv  of  War. 
.  This  reply  of  Mr.  Stanton  was  not  merely  ft 
declination  of  compliance  with  the  request  for 
his  resignation ;  it  was  a  defiance,  and  some- 
thing more.  Mr.  Stanton  does  not  content 
himself  with  assuming  that  public  considera- 
tions bearing  upon  his  contianance  in  office 
form  as  fully  a  rule  of  action  for  himself  as  for 
the  President,  and  that  upon  so  delicate  a 
question  as  the  fitness  of  an  officer  for  contin- 
'n  his  office,  the  officer  is  as  competent 
impartial  to  decide  as  hia  superior  who 
is  responsible  for  his  conduct  5  but  he  goea 
furtherand  plainly  intimates  whathe  means  by 
"public  considerations  of  a  high  character ;" 
and  this  ia  nothing  less  than  hia  loss  of  confi- 
dence in  his  superior.  He  says  that  these  pub- 
lie  considerations  have  "alone  induced  me  to 
continue  at  the  head  of  this  Department,"  and 
that  they  "constrain  me  not  to  resign  the  office 
of  Secretary  of  War  before  the  next  meeting 
of  Congress." 

This  language  is  very  significant.  Mr.  Stan- 
tonholds  the  position  unwillingly.  He  contin- 
ues in  office  only  under  a  sense  of  high  public 
duty.  Ho  is  ready  to  leave  when  it  is  safe  to 
leave,  and  as  the  danger  he  apprehends  from 
his  removal  then  will  not  exist  when  Congress 
is  here,  he  is  constrained  to  remain  during  the 
interim.  What,  then,  is  that  danger  which  can 
only  be  averted  by  the  presence  of  Mr.  Stan- 
ton or  of  Congress  ?    Mr.  Stanton  does  not  say 
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that  "public  considerations  of  n  high  charac- 
ter' constrain  him  to  hold  on  to  tlie  office  in- 
definitely. He  does  not  say  that  no  one  other 
than  himself  can  at  an;  time  be  found  to 
take  his  place  and  perform  its  dutiea.  On  the 
contrary,  he  expresseaadesire  to  leave  the  office 
at  the  earliest  moment  consistent  with  these 
high  public  con^derations.  He  says  in  effect 
that  while  Congress  is  away  he  must  retaain, 
bnt  that  when  Congress  is  here  he  can  go.  In 
other  words  he  has  lost  confidence  in  the  Presi- 
dent. He  is  unwilling  to  leave  the  War  De- 
partment in  bis  hands,  or  in  the  hands  of  any 
one  the  President  may  appoint  or  designate  to 
performitsduties.  If  he  resigns,  IhePresiilent 
may  appoint  a  Secretary  of  War  that  Mr.  Stan- 
ton does  not  approve.  Therefore,  he  will  not 
resign.  But  when  Congress  is  in  session  the 
President  cannot  appoint  a  Secretary  of  War 
which  the  Senate  does  not  approve.  Conse- 
quently, when  Congress  meets  Mr.  Stanton  is 
ready  to  resign. 

whatever  cogency  these  "considerations" 
may  have  had  upon  Sir.  Stanton,  whatever 
right  he  may  have  had  to  entertain  such  con- 
Biderationa,  whatever  propriety  there  might  be 
in  the  expression  of  them  to  others,  one  thing 
is  certain — it  tf  as  official  misconduct,  to  say  the 
least  of  it,  to  parade  them  before  his  superior 
officer.  Upon  the  receipt  of  this  extraordinary 
note  I  only  delayed  the  order  of  suspension 
long  enough  to  make  the  necessary  arrange- 
ments to  fill  the  office.  If  this  were  the  only 
cause  for  his  suspension  it  would  be  ample. 
Necessarily  it  must  end  our  most  important 
official  relations,  for  I  cannot  imagine  a  degree 
of  effrontery  which  would  embolden  the  head 
of  a  Department  to  take  his  seat  at  the  coun- 
cil table  in  the  Executive  Mansion  after  such 
an  act.  Nor  can  I  imagine  a  President  so  for- 
getful of  the  proper  respect  and  dignity  which 
belong  to  his  office  as  to  submit  to  such  intru- 
sion. I  will  not  do  Mr.  Stanton  the  wrong  to 
suppose  that  he  entertained  any  idea  of  offer- 
ing to  act  aa  one  of  my  constitutional  advisers 
aiber  that  note  was  written.  There  was  an 
interval  of  a  week  between  that  date  and  the 
order  of  suspension,  during  which  two  Cabinet 
meetings  were  held.  Mr.  Stanton  did  notpre- 
Bent  himself  at  either,  nor  was  he  expected. 
On  the  I2th  of  August  Mr.  Stanton  was  noti- 
fied of  his  suspension  and  that  General  Grant 
had  been  authorized  to  take  charge  of  the 
Department.  In  his  answer  to  this  notifica- 
tion, of  the  same  date,  Mr.  Stanton  expresses 
himself  as  follows; 

"  Under  a  sense  of  publio  dutrlnm  eompaHed  to 
dBnyyoor  right,  nndec  the  OaDsUtntion  and  laws  of 
the  United  Statea,  wlthont  the  advice  and  oonsent 
of  the  Sanste,  to  sawend  me  from  office  aa  Secretaiy 
of  War  or  the  ezerdae  of  soy  orallflmotdons  pertiun- 
ini  to  t^«  lune,  or  without  lueh  adviae  and  consent 
to  compel  me  to  troDif^  to  any  person  the  records, 
books,  papers,  and  pnhlio  propoty  In  aa  custodr  as 
Seoretiiry.  Bat  iuumnch  as  the  General  command- 
ing the  armice  of  the  United  States  has  been  ap- 
pointed ad  tntorui^  uid  has  noUSed  me  thatholiiu 
aooepted  the  «ipomtment,Iliave  no  alternative  but 
to  sobmit.  under  piotMt,  to  anperior  Ibioe," 


It  will  not  escape  attention  that  in  his  note 
of  August  6  Mr.  Stanton  stated  that  he  had 
been  constrained  to  continue  in  the  office,  even 
before  he  was  requested  to  resign,  by  consid- 
erations of  a  high  public  character.  In  this 
note  of  August  12  a  new  and  different  sense 
of  public  duty  compels  him  to  deny  the  Presi- 
dent's right  to  suspend  him  from  office  without 
the  consent  of  the  Senate.  This  kst  is  the 
public  duty  of  resisting  an  act  contrary  to  law, 
and  he  charges  the  President  with  violation 
of  the  law  in  ordering  his  suspeneion, 

Mr.  Stanton  refers  generally  to  the  "Con- 
stitution and  laws  of  the  United  States,"  and 
says  that  a  sense  of  public  duty  "under"  these 
compela  him  to  deny  the  right  of  the  President 
to  suspend  him  from  office.  As  to  his  sense 
of  duty  under  the  Constitution,  that  will  he 
considered  in  the  sequel.  As  to  his  sense  of 
duty  under  "the  laws  of  the  United  States," 
he  certainly  cannot  refer  to  the  law  which 
createsthe  War  Department,  for  that  expressly 
confers  upon  the  President  the  unlimitedrlght 
to  remove  the  head  of  the  Department.  The 
only  other  law  bearing  upon  the  question  is  the 
tenure- of- office  act,  passed  by  Congress  over 
the  presidential  veto,  March  2,  1867.  This  is 
the  law  which,  under  a  sense  of  public  duty, 
Mr.  Stanton  volunteers  to  defend.  There  is 
no  provision  in  this  law  which  compels  any 
officer  coming  within  its  provisions  to  remain  in 
office.  It  forbids  removals,  hat  not  resignations. 
Mr.  Stanton  was  perfectly  free  to  resign  at  any 
moment,  either  upon  his  own  motion,  or  in 
compliance  with  a  request  or  an  order.  It  was  a 
matter  of  choice  or  of  taste.  There  was  nothing 
compulsory  in  the  nature  of  legal  obligation. 
Nor  does  he  put  his  action  upon  that  impera- 
tive ground.  He  says  he  acts  under  a  "sense 
of  public  duty,"  not  of  legal  obligation,  com- 
pelling hira  to  hold  on,  and  leaving  him  no 
choice.  The  public  duty  which  is  upon  hini 
arises  from  the  respect  which  he  owes  to  the 
Constitution  and  the  lawsj  violated  in  his  own 
case.  He  is,  thereforej  compelled  by  this 
sense  of  public  duty  to  vindicate  violated  law 
and  to  stand  as  its  champion. 

This  was  not  the  first  occasion  in  which  Mr. 
Stanton,  in  discharge  of  a  public  duty,  was 
called  upon  to  consider  the  provisions  of  that 
law.  That  tenure- of- office  law  did  not  pass 
without  notice.  Like  other  acts  it  was  sent  to 
the  President  for  approval.  As  is  my  custom, 
I  submitted  its  consideration  to  my  Cabinet  for 
theiradvice  upon  thequestion,  whether  I  should 
approve  it  or  not.  It  was  a  grave  question  of 
constitutional  law,  in  which  I  would  of  course 
rely  most  upon  the  opinion  of  the  Attorney 
General  and  of  Mr.  Stanton,  who  had  once 
been  Attorney  General.  Every  member  of  my 
Cabinet  advised  me  that  the  proposed  law  was 
uuconstitational.  All  spoke  without  doubt  or 
reservation,  hut  Mr.  Stanton's  condemnation 
of  the  law  was  the  most  elahorateand  emphatic. 
He  referred  to  the  constitutional  provisions,  the 
debates  in  Congress — especially  to  the  speech 
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of  Mr.  Buchanan,  when  a  Senator — to  the  de- 
cisions of  thaSupremeCourt,  oni  to  the  usage 
from  the  beginning  of  the  Government  through 
every  aucoeasiTe  Administration,  ail  con  earring 
to  establish  the  right  of  removal,  as  vested  by 
the  Constitution  in  the  President.  To  all  theae 
he  added  the  weight  of  his  own  deliberate  judg- 
ment, and  advised  me  that  it  was  my  duty  to 
defend  the  power  of  the  President  from  usurp- 
ation and  to  veto  the  law. 

I  do  not  know  when  a  sense  of  public  duty 
is  more  imperative  upon  a  head  of  Department 
than  upon  such  an  occasion  aa  this.  He  acts 
then  under  the  gravest  obligations  of  law; 
for  when  he  is  called  upon  by  the  President 
for  advice  it  is  the  Constitution  which  speaks 
to  him.  All  his  other  duties  are  left  by  the 
Constitution  to  be  regulated  by  statute;  but 
this  duty  was  deemed  so  momentous  that  it  ia 
imposed  by  the  Constitution  itself  After  all 
this  I  was  not  prepared  for  the  ground  taken 
by  Mr.  Stanton  in  his  note  of  August  12.  I 
was  not  prepared  to  find  him  compelled,  by  a 
new  and  indefinite  sense  of  public  duty  under 
"the  Constitution,"  to  assume  the  vindica- 
tion of  a  law  whieb,  under  the  solemft  obliga- 
tions of  public  duty,  imposed  by  the  Constitu- 
tion itself,  he  advised  me  was  a  violation  of 
that  Constitution.  I  make  great  allowance  for 
a  change  of  opinion,  but  such  a  change  as  this 
hardly  falls  within  the  limits  of  greatest  indul- 
gence. Where  our  opinions  take  the  shape  of 
advice  and  influence  the  action  of  others  the 
utmost  sfretch  of  charity  will  scarcely  justify 
us  in  repudiating  them  when  they  come  t'  '' " 
applied  to  ourselves. 

But  to  proceed  with  the  narrative.  I 
so  much  struck  with  the  full  mastery  of  the 
question  manifested  by  Mr.  Stanton,  and  waa 
at  the  time  bo  fully  occupied  with  the  prepar- 
ation of  another  veto  upon  the  pending  recon- 
struction act,  that  I  requeated  him  to  prepare 
the  veto  npon  this  tenure-of- office  bill.  This 
he  declined  on  the  ground  of  physical  disability 
to  undergo,  at  the  time,  the  labor  of  writ' 
but  stated  his  readiness  to  furnish  what 
might  be  required  in  the  preparation  of  m 
rials  for  the  paper.  At  the  time  this  aubject 
waa  before  the  Cabinet  it  seemed  to  be  taken 
for  grantetWthat  as  to  those  members  of  the 
Cabinet  who  had  been  appointed  by  Mr.  Lin- 
coln their  tenure  of  office  was  not  fixed  by  the 
provisions  of  the  act.  I  do  not  remember  that 
the  point  was  distinctly  decided;  but  I  welt 
recollect  that  it  was  suggested  by  one  member 
of  the  Cabinet  who  was  appointed  by  Mr.  Lin: 
coin,  and  that  no  dissent  was  expressed. 

Whether  the  point  was  well  taken  or  not  did 
not  seem  to  me  of  any  consequence,  for  the 
unanimous  expression  of  opinion  against  the 
constitutiooality  and  policy  of  the  act  was  so 
decided  that  I  felt  no  concern,  so  far  as  the  act 
had  reference  to  thq  gentlemen  then  present, 
that  I  would  be  embarrassed  in  the  future.  The 
bill  had  not  then  become  a  law.  The  limita- 
tion upon  the  power  of  removal  wag  not  yet 


imposed,  and  there  was  yet  time  to  make  any 
changes.  If  any  one  of  these  gentlemen  had 
then  said  to  me  that  he  would  avail  himself  of 
the  provisions  of  that  bill  in  case  it  became  a 
law,  I  should  not  have  hesitated  &  moment  as 
to  his  removal.  No  pledge  was  then  expressly 
given  or  required.  But  there  are  circumstance!) 
when  to  givean  express  pledge  is  not  necessary, 
and  when  to  require  it  is  an  imputation  of  pos- 
sible bad  faith.  I  felt  that  if  these  gentlemen 
came  witbin  the  purview  of  the  bill  it  was,  aa 
to  them,  a  dead  letter,  and  that  none  of  them 
would  ever  take  refuge  under  its  provisions.  I 
now  pass  to  another  subject.  When,  on  the 
15th  of  April,  1805,  the  duties  of  the  presiden- 
tial office  devolved  upon  me,  I  found  a  full 
Cabinet  of  seven  members,  all  of  them  selected 
by  Mr.  Lincoln.  I  made  no  change.  On  the 
contrary,  I  shortly  afterward  ratified  a  change 
determmed  upon  by  Mr.  Lincoln,  but  not  per- 
fected at  his  death,  and  admitted  bis  appointee, 
Mr.  Harlan,  in  the  place  of  Mr.  Usher,  who 
was  in  office  at  the  titne. 

The  great  duty  of  tbe  time  was  to  reestab- 
lish government,  law,  and  order  in  the  insur- 
rectionary States.  Congress  was  then  in  re- 
cess, and  the  sudden  overthrow  of  the  rebellion 
required  speedy  action.  This  grave  subject  had 
engaged  the  atiendon  of  Mr.  Lincoln  in  the 
last  da^s  of  his  life,  and  the  t>)an  accordiug  to 
which  it  was  to  be  managea  hod  been  pre- 
pared and  was  ready  for  adoption.  A  lead- 
ing feature  of  that  plan  was  that  it  should  be 
carried  out  by  the  executive  authority,  for,  so 
far  as  I  have  been  informed,  neither  Mr.  Lin- 
coln nor  any  member  of  his  Cabinet  doubted 
his  authority  to  act  or  propoaed  to  call  an  extra 
session  of  Congress  to  ao  the  work.  The 
first  business  transacted  in  Cabinet  after  I  he- 
came  President  was  this  unfinished  busineas  of 
my  predecessor.  A  plan  or  scheme  of  recon- 
struction was  produced  which  had  been  pre- 
pared for  Mr.  Lincoln  by  Mr.  Stanton,  his 
Secretary  of  War.  It  was  approved,  and,  at 
the  earliest  moment  practicable,  was  applied 
in  the  form  of  a  proclamation  to  the  State  of 
North  Carolina,  and  afterward  became  the 
basis  of  action  in  turn  for  the  otber  States. 

Upon  the  examination  of  Mr.  Stanton  be- 
fore the  impeachment  committee  he  was  asked 
the  following  question: 
' oftheCabineteiprcEsadoulitofthfl 


ir  of  th 


doubtofthoauthoril^oi 


le  aid  of  Congress?" 

I  had  myself  onterl 

--'■bePreaiaenttot 

■E  the.  rebel  Stal 


hieh  bad  been  ii 


than  this.  It  was  not  originated  by  me;  but 
I  shrink  from  no  responsibility  on  that  account, 
for  the  plan  approved  itself  to  my  own  judgment, 
andl  did  not  hesitate  to  cany  it  into  execution. 
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Thus  far,  and  upon  this  vital  policy,  there  was 
perfect  accord  between  the  Cabinet  and  myself, 
and  I  saw  no  necessity  for  a  chacge.  As  time 
passed  on  there  was  developed  aa  unfortunate 
differenceofopitiionand  of  policy  between  Con- 
gress and  the  President  upon  thisaame  subject 
and  upon  the  ultimate  basis  upon  which  the 
reconstraction  of  these  States  should  proceed, 
especially  upon  the  question  of  negro  suffrage. 
Upon  this  point  three  members  of  the  Cabinet 
found  themselves  to  be  in  sympathy  with  Con- 
gress. They  remained  only  long  enough  to  see 
Oiat  the  difference  of  policy  could  not  be  rec- 
onciled. They  felt  that  they  should  remain 
no  longer,  and  a  high  sense  of  duty  and  pro- 
priety constrained  Qiem  to  resign  their  posi- 
tions. We  parted  with  mutual  respect  for  the 
sincerity  of  each  other  in  opposite  opinions, 
and  mutual  regret  that  the  difference  nas  on 
points  so  vital  as  to  require  a  severinco  of 
otHcial  relations.  This  )vas  in  the  summer  ol 
186t>.  The  subsequent  sessions  of  Congress 
d  1  p  d  newcomplicatioiis  wbentheautfrage 
b  11  f  the  District  of  Columbia  and  the  recon- 
tru  acts  of  March  2  and  March  28.  1867, 

all  pa  d  over  the  veto.  It  was  in  Cabinet 
n  Itat  onstipon  these  bills  that  a  difference 
of  I  n  n  upon  -the  most  vital  points  was 
d  1  p  d.  Upon  these  questions  there  was 
p  t  a  cord  between  all  the  members  of  the 
lid  myself,  except  Mr.  Stanton.     He 


ion  which  upon  great  questions  of  public 
policy  or  administration  is  so  essential  to  the 
Executive  was  gone. 

I  do  not  claim  that  the  head  of  a  Depart- 
ment should  have  no  other  opinions  than  tnose 
of  the  President.  He  has  the  same  right,  in 
the  conscientious  discharge  of  duty,  to  enter- 
tain and  express  his  own  opinions  as  has  the 
President.  What  I  do  claim  isthat  the  Presi- 
dent Is  the  responsible  bead  of  the  Administra- 
tion, and  when  the  opinions  of  a  bead  of  De- 
partment are  irreconcilably  opposed  to  those 
of  the  President  in  grave  matters  of  policy 
and  administration  there  la  but  one  result 
which  can  solve  the  difficulty,  and  that  is  a 
severance  of  the  official  relation.  This,  in  the 
past  history  of  the  Government,  has  always 
been  tlie  rule  ;  and  It  Is  a  wise  one  ;  for  such 
differences  of  opinion  among  its  members  must 
impair  the  eSIciencj  of  any  Administration. 

I  have  now  referred  to  the  general  grounds 
upon  which  the  withdrawal  of  Mr.  Stanton  from 
my  administration  seemed  to  me  to  be  proper 
and  necessary;  but  I  cannot  omit  to  state  a 
special  ground  which,  if  it  stood  alone,  would 
vindicate  my  action. 

The  sanguinary  riot  which  occarred  in  the 
city  of  New  Orleans  on  the  80th  of  August, 
1866,  justly  aroused  public  Indignation  and 
public  Inquiry,  not  only  as  to  those  who  were 
engaged  in  It  bnt  as  to  those  who,  more  or  less 
remotely,  might  be  held  to  responsibility  for 
I  need  not  remind  the  Senate 


of  the  effort  made  to  &x  that  responsibility  on 
the  President.  The  charge  was  openly  made, 
and  again  and  again  reiterated  through  all  the 
land,  that  the  President  was  warned  in  time 
but  refused  to  interfere. 

By  telegrams  from  the  lieutenant  governor 
and  attorney  general  of  Louisiana,  dated  the 
2Tth  and  2Sth  of  August,  I  was  advised  that 
a  body  of  delegates,  claiming  to  be  a  consti- 
tutional convention,  were  about  to  assemble 
in  New  Orleans  ;  that  the  matter  was  before 
the  grand  jury,  but  that  it  would  be  impossible 
to  execute  civil  process  without  a  riot,  and  this 
question  was  asked ;  "Is  the  military  to  inter- 
lere  to  prevent  process  of  court?"  This  ques- 
tion was  asked  at  a  time  when  the  civil  courts 
were  in  the  full  exercise  of  their  authority,  and 
the  answer  sent  by  telegraph,  on  the  same 
28th  of  August,  was  this : 

"  The  miUtary  will  he  espocted  to  anEtain,  and  not 
lolnterfcro  with  tho  procoedinffs  of  the  courts." 

On  the  same  28tlt  of  Angust  the  following 
telegram  was  sent  to  Mr.  Stanton  by  Miyor 
General  Baird,  then  lowing  to  the  absence  of 
General  Sheridan)  in  command  of  the  military 
at  New  Orleans: 
Hon.  Edwin  M.  Si*STOii,  3eerelarii  of  War  .■ 

A  oonvontion  haabeen  oalled  with  thoaanetion  of 
Governor  Walla,  to  meethereonMonday.  TheLiou- 
tennnt  Governor  and  city  authorities  think  it  un- 

deleeatea.    ihave  given  no  orders  on  thesubjeoC 
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arned  tho  pE 


3  that  effect  fr< 


n  the  Preside 
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The  SSth  of  August  waa  on  Saturday.  The 
next  morning,  the  29th,  this  dispatch  was  re- 
ceived W  Mr.  Stanton  at  his  residence  In  this 
city.  He  took  no  Action  upon  it,  and  neither 
sent  instructions  to  General  Bwrd  himself  nor 
presented  it  to  me  for  such  instructions.  On 
the  next  day  (Monday)  the  riot  occurred.  I 
never  saw  this  dispatch  from  General  Baird 
until  some  ten  days  or  two  weeks  after  the  riot, 
when,  upon  my  call  for  all  the  dispatches,  with 
aTlew  to  their  publication,  Mr.  Stanton  sent 
it  to  me.  These  facts  all  appear  in  the  testi- 
mony of  Mr.  Stanton  before  the  Judiciary  Com- 
mittee In  the  Impeachment  investigation.  On 
the  30th,  the  day  of  the  riot,  and  after  it  was 
suppressed.  General  Baird  wrote  io  Mr.  Stan- 
ton a  long  letter  from  which  I  make  the  follow- 
ing extracts; 

"Sie:  I  havothfl  honor  to  inform  foh  thatavery 
serious  riot  occurred  here  to-day.  1  had  not  been 
applied  to  by  the  convention  for  protection,  but  tho 
Lieutenant  Governor  and  the  mayor  had  freely  con- 
auited  with  me,  aad  I  was  aa  fnlly  convinced  that  it 
was  so  strongly  tho  intent  of  the  city  anthoritJeE  to 
preserve  the  pence,  in  order  to  prevent  military  in- 
terference, that  I  did  r^ardsn  outbreak  tuaUiinB  to 
be  apprehended.  The  Ijieutenant  Sovamor  had  aa- 
eured  mo  that  even  if  a  writ  of  arrut  waBiranad  by  the 
oourtthesheriffwould  not  attempt  to  lerve  it  without 
my  permiaaion,  and  for  to-da;  th^  deeiEned  to  ens- 
pendit.  I  inolose  herewith  conies  of  myeorreanond- 
en  ce  with  the  mayor  and  of  a  diapatoh  which  theldeu- 
tanant  GoTemor  claims  to  have  received  from  tho 
President.  I  regret  that  no  reply  to  my  diapatc^  to 
yon  of  Saturday  has  yet  reaohM  me.  General  Sher* 
idan  is  still  absent  in  Texas." 
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The  diapateh  of  Genera!  Baird  of  the  28th 
ftsks  for  immediate  inBtnictions,  and  hia  letter 
of  the  30th,  after  detailing  the  terrible  riot 
which  had  juat  happened,  ends  with  the  es- 

Eresaion  of  regret  that  the  instructions  which 
e  ashed  for  were  not  aent.  It  is  not  the  feult 
or  the  error  or  the  omiaaion  o£  the  President 
that  this  military  commander  was  left  without 
inatrnotionsj  but  for  all  omissions,  forall  errors, 
for  all  failurea  to  instruct,  when  inatruction 
might  have  averted  this  calamity,  the  President 
was  openly  and  persistently  held  responsible. 
Instantly,  without  waiting  for  proof,  tne  delin- 
quency of  the  President  waa  heralded  in  every 
form  of  utterance.  Mr.  Stanton  knew  then 
that  t)ie  President  was  not  responsible  for  this 
delinquency.      The   eicnlpation   waa   in    Lia 

Ijower,  but  it  was  not  given  by  him  to  the  pub- 
ic, and  only  to  the  President  ia  obedience  to 
a  reqoislHon  for  all  the  dispatches. 

No  one  regrets  more  than  myaelf  that  Gen- 
eral Baird's  request  was  not  brought  to  my 
notice.  It  is  clear,  from  his  diapatch  and 
letter,  that  if  the  Secretary  of  War  had  given 
him  proper  inatructions  the  riot  which  aroae 
on  the  assembling  of  the  convention  would 
have  been  averted.  There  may  be  those  ready 
to  say  that  I  would  have  given  no  instructions 
even  if  the  diapatch  had  reached  me  in  time; 
but  all  must  admit  that  I  ought  to  have  had  the 
opportunity. 

The  following  is  the  testimony  ^ven  by  Mr. 
Stanton  before  the  impeachment  investigation 
committee  as  to  the  dispatch : 

"Question.  Beferring  ta  the  dispatch  of  the  SSth  of 
Jnlf  bf  Eteneral  Bdrd,  I  ask  yon  wbetber  that  dis- 
patch, on  its  Teaeipt.  wm  communicated! 

"Ajuwer.  IieoaiTcd  that  diapatoh  on  Snudsyrore- 
noon:  I  ezunined  it  auafiUlf  and  considered  ths 
QuestiOD  preBenl«d;  I  did  not  see  that  I  could  give 
any  instruetions  different  from  the  line  of  aotion 
which  General  Baird  proposed,  aud  mads  no  answer 
to  the  diapatoh. 

"QiKstwn.  less  it  stated  that  thia  was  received  at 
ten  0  oloel!  and  twenty  minutes  p.  ie.   Was  that  tho 
hour  at  which  it  was  received  br, you?' 
'  iraph  office  Saturday  ni^ht.    "         ■     .  -. 
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eommunicatioQE  on  that  eubieot,  but  it  viaa  not  fur- 
nished hy  ms  before  that  time;  I  suppose  it  may  have 
been  ten  or  fifteen  days  afterward. 

"QueaUoK.  The  President  himself  being  in  C(.__ ._ 
pande)|ee  with  those  parties  upon  the  same  subject, 
would  It  not  have  been  proper  to  have  advisad  hi— 
of  the  reception  of  that  diapatch? 

"Answer.  I  know  nothing  about  his  oorrespon. 
ence.  and  know  nothing  about  any  correspondence 
eiecpt  this  one  diapatoh.  Webad  intelligence  of  the 
riot  on  Thursday  morning.  The  riot  had  taken  place 
on  Monday." 

It  is  a  difficult  matter  to  define  all  the  rela- 
tions which  exist  between  the  heads  of  Depart- 
ment and  the  President.  The  legal  relations 
are  well  enough  defined.  The  Constitution 
places  these  oMcers  in  the  relation  of  his  ad- 
visers when  he  calls  upon  them  for  advice. 
The  acts  of  Congress  go  further.  Take,  for 
example,  the  act  of  1789,  creating  the  War 
Department.     It  provides  that— - 

"There  shall  be  a  principal  oSoer  therein,  to  be 


colled  the  Secretary  for  the  Department  of  War, 
who  shall  perform  and  execute  each  duties  as  shall 

him  by  the  Preaidont  of  the  United  States;" 

and  furthermore, 

"the  saidprincipalofiiceT  shall  condact the  business 

ident  of  the  United  States  shall  from  time  to  time 
order  and  instruct." 

Provision  is' also  made  for  the  appointment 
of  an  inferior  officer  by  the  head  of  the  De- 
partment, to  be  called  the  chief  clerk,  "  who, 
whenever  saidprincipal  officer  shall  be  removed 
from  office  by  the  President  of  the  United 
States,"  shall  have  the  charge  and  custody 
of   the  books,   records,   and   papers   of   the 

The  legal  relation  is  analogona  to  that  of 
principal  and  agent.  It  is  the  President  upon 
whomthe  Constitution  devolves,  as  head  of  the 
executive  department,  the  duty  to  aee  that 
the  laws  are  faithfully  executed;  hut  as  he  can- 
not exeonte  them  in  person  be  is  allowed  to 
select  his  agents,  and  is  made  responsible  for 
their  acts  within  just  limits.  So  complete  is 
this  presumed  delegation  of  authority  in  the  re- 
lation of  a  head  of  Department  to  the  Presi- 
dent that  the  Supreme  Court  of  the  United 
States  have  decided  that  an  order  made  by  a, 
head  of  Department  is  presumed  to  be  made 
by  the  President  himself. 

The  principal,  upon  whom  such  responaibil- 
'  is  placed  for  theacts  of  a  subordinate,  ought 
._  he  left  as  free  as  possible  in  the  matter  of 
selection  and  of  dismissal.  To  hold  him  to  re- 
sponaibility  for  an  officer  beyond  his  control! 
■  leave  the  queatlon  of  the  fitness  of  such  on 
agent  to  be  decided  ibr  him  and  not  ^  him  ;  to 
allow  Buch  a  sabordinate,  when  the  President, 
moved  by  "  public  considerations  of  a  high 
character,"  requests  his  resignation  to  aa- 
I  for  himself  an  equal  right  to  act  upon  hia 
views  of  "  public  considerations,"  and  to 
i  bis  own  conclusions  paramount  to  those 
of  the  President — to  allow  all  this  ia  to  reverse 
the  just  order  of  Administration,  and  to  place 
the  subordinate  above  the  superior. 

There  are,  however,  other  relation  a  between 
the  President  and  a  head  of  Department  be- 
yond these  defined  legal  relations  which  neces- 
sarily attend  them,  though  not  eipressed.  Chief 
among  theae  is  mutual  confidence.  This  rela- 
tion isso  delicate  that  itis  sometimes  hard  to  say 
when  or  how  it  ceases.  A  single  flagrant  act 
may  aid  it  at  once,  and  then  there  is  no  diffi- 
culty. But  confidence  may  be  just  aaefiectually 
destroyed  by  a  aeries  of  causes  too  subtle  for 
demonstration.  Aa  it  is  a  plant  of  slow  growth, 
BO,  too,  it  may  be  alow  in  decay.  Such  has  been 
the  proeesa  here.  I  will  not  pretend  to  aay 
what  acts  or  omiaaions  have  broken  up  this 
relation.  They  are  hardly  susceptible  ofatate- 
ment,  and  still  less  of  formal  proof.  Never- 
theleaa  no  one  can  read  the  correspondence  of 
the  5th  of  August  without  being  convinced  that 
this  relation  was  effectually  gone  on  both  sides, 
and  that,  while  the  President  was  unwilling  to 


c  by  Google 


42 


allow  Mr.  Stanton  to  remain  in  hia  administra- 
tion, Mr.  Stanton  was  equally  unwilling  to 
allow  the  President  to  carry  on  liia  administra- 
tion without  hia  presence.  In  the  great  debate 
■which  took  place  in  the  Houae  of  llepresenta- 
tives  in  1780,  on  the  first  organization  oi'  the 
principal  Departmenta,  Mr.  Madiaon  apoke  as 
follows : 

"  n  ia  eridently  the  intention  of  'the  Conatitnaon 
that  the  First  Mneistrnto  shontd  be  responsible  far 

do  not  make  tbe  officers  vho  are  to  aid  him  in  the 
duties  of  tbftt  departn  ........ 


.._ h,  wbiohis  eons  11  tutionally  authorised  to 

inspect  and  control  his  conduct?  And  if  it  should 
happen  that  Che  affieers  connect  themselves  with  the 
Senate,  they  may  mutually  support  each  other,  and 
for  want  of  effleaey,  reduce  the  power  of  the  President 


with  the  Senate  would  lay  the  foondation  of  difuord. 
■  and  end  in  an  assumption  of  the  eseoutiTo  power, 
only  to  be  romored  by  a  rorolutlon  of  the  Gorem- 

Mr.  Sedgwick,  in  the  aame  dehate,  referring 
to  the  proposition  that  a  head  of  Department 
should  only  be  removed  or  suspended  by  the 
concurrence  of  the  Senate,  uses  this  language ; 

"Butif  proof  be  necessary,  what  is  then  theoonaa- 
qneneo?    Why,  ii       '  ...... 


duee  the  neoeaaary  evidence.  Are  the  Senate  to  pr 
eeed  without  evidence?  Soma  gentlemen  conte: 
not,  Tlien  the  object  will  bo  lost,  Sh""  "  -- 
under  these  circumstances,  bosaddledui 


rdTuZwhoba 

yuul 

look  for  it  in  the  President 

weaken  and  de- 


I  had  indiileed  the  hope  that  apon  the  as- 
sembling of  Congreas  Mr.  Stanton  would  have 
ended  this  unpleasant  complication  according 
to  the  intimation  given  in  hia  note  of  August 
.  12.  The  duty  which  I  have  felt  myself  called 
upon  to  perform  was  by  no  means  agreeable ; 
but  I  feel  that  I  am  not  responsible  for  the 
controversy,  or  for  the  consequences. 

Unpleasant  as  this  aeceasary  change  in  my 
Cabinet  has  been  to  me,  upon  personal  con- 
siderations, I  have  the  consolation  to  be  as- 
sured that,  so  far  as  the  public  intereats  are 
involved,  there  is  no  cause  for  regret.  Salu- 
tary reforms  have  been  introduced  by  the  Sec- 
retary  ad  interim,  and  great  reductions  of  ei- 
penaea  have  been  effected  under  hia  adminis- 
tration of  its  War  Department,  to  the  saving 
of  millions  to  the  Ti'easary. 

ANDKEW  JOHNSON. 

Washikoton,  December  12, 1867. 


Exhibit  C. 


Address  to  the  President  hy  Hon.  Eeverdy 
Johnson,  August  18,  1866. 

Mr.  PEESii>BNT!  We  are  before  you  as  a 
committee  of  the  National  Union  Convention. 
vrhichmetinPhikdelphia,  onTuesday,thel4tli 
instant,  charged  with  the  duty  of  presenting 
yon  with  an  authentic  copy  of  its  proceedings. 

Before  placing  it  in  your  hands,  you  will 
permit  us  U>  congratulate  you  that  in  the 
object  for. which  the  convention  waa  called,  in 
the  enthusiasm  with  which  in  every  State  and 
Territory  the  call  waa  reaponded  to,  in  the  un- 
broken harmony  of  its  deliberations,  in  the 
unanimity  with  which  the  principles  it  haa  de- 
clared were  adopted,  and  more  especially  in 
the  patriotic  and  constitutional  character  of  the 
principles  themselves,  weare  confident  that  you 
and  the  country  will  find igratifjing  and  cheering 
evidence  that  there  exists  among  the  people  a 
public  sentiment  which  renders  an  early  and 
complete  reatoration  of  the  Union  as  eslab- 
lished  by  the  Constitution  certain  and  inevit- 
able. Party  iaction,  seeking  the  continuance 
of  its  misrule,  may  momentarily  delay  it,  but 
the  principles  of  political  liberty,  for  which 
our  fathers  successfully  contended,  and  to 
secure  which  they  adopted  the  Constitution, 
are  so  glaringly  inconsistent  with  the  condition 
in  which  the  country  has  been  placed  by  such 
misrule,  that  it  will  not  be  permitted  a  much 
longer  duration. 

We  wish,  Mr.  President,  yon  could  hare 
witnessed  tiie  spirit  of  concord  and  brotherly 
atFection  which  animated  every  member  of  the 
convention.  Great  as  yonr  confidence  has 
ever  been  in  the  intelligence  and  patriotism  of 
yonr  fellow- citizens,  in  their  deep  devotion  to 
the  Union,  and  their  present  determination  to 
reinstate  and  maintain  it,  that  confidence  would 
have  become  a  positive  conviction  could  you 
have  seen  and  heard  all  that  was  done  and  said 
upon  the  occasion.  Every  heart  was  evidently 
full  of  joy,  every  eye  beamed  with  patriotic 
animation ;  despondency  gave  place  to  the  as- 
surance that,  our  late  dreadful  civil  strife  ended, 
the  blissful  reign  of  peace,  under  the  protection 
not  of  arms,  but  of  the  Constitution  and  laws, 
would  have  sway,  and  be  in  every  part  of  our 
land  cheerfully  acknowledged  and  in  perfect 
good  faith  obeyed.  You  would  not  have  doubted 
that  the  recurrence  of  dangerous  doraesticinaur- 
rectiona  in  the  future  ia  not  to  be  apprehended. 

If  you  could  have  seen  the  men  of  Massa- 
chusetts and  South  Carolina  coming  into  the 
convention  on  the  first  day  of  ita  meeting  hand 
in  hand,  amid  the  rapturous  applause  of  the 
whole  body,  awakened  by  heart-felt  gratifica- 
tion at  the  event,  filling  the  eyea  of  thousands 
with  teara  of  joy,  which  they  neither  could  nor 
desired  to  repreaa,  you  would  have  felt  as  every 
person  present  felt,  that  the  time  had  arrived 
when  all  sectional  or  otherperilous  diaaensions 
had  ceased,  and  that  nothing  should  be  heard 
iu  the  future  but  the  voice  of  harmony  proclaim- 
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ing  devotion  to  a  common  conntrj,  of  pride  in 
bemg  bound  together  by  a  common  Union, 
existing  and  protectedby  forme  of  government 

S roved  by  experience  to  be  eminently  fitted 
)r  the  exigencies  of  either  war  or  peace. 
In  the  principlea  announced  by  the  conven- 
tion  and  in  tile  feeling  there  manifested,  we 
have  every  assurance  that  harmony  through- 
out our  entire  land  will  soon  prevail.  We  know 
that,  as  in  former  days,  as  was  eloquently  de- 
clared by  Webster,  the  nation's  most  gifted 
statesman,  Massachusetts  and  South  Carolina 
went  "  shoulder  to  shoulder  through  the  Rev- 
olution," and  stood  hand  in  hand  "around  the 
administration  of  Washington,  and  felt  his 
own  great  arm  lean  on  them  for  support,"  so 
will  they  again,  with  like  magnanimity,  devo- 
tion, and  power  stand  round  your  Adminis- 
tration, and  canse  yon  to  feel  that  you  may 


them  for  si 


In  the  proceedings,  Mr.  President,  which 
we  are  to  place  io  your  hands,  you  will  find 
that  Die  convention  performed  the  grateful  duty 
imposed  upon  them  bytheir  knowledge  of  yoar 
"devotion  to  the  Constitution  and  laws  and 
interests  of  your  country,"  as  illustrated  by 
your  entire  presidential  career,  of  declaring 
that  in  you  they  "  recognize  a  Chief  Ma^strate 
worthy  of  the  nation  and  eqaal  to  the  great 
crisis  upon  which  your  lot  is  cast;"  and  in 
this  declaration  it  gives  us  marked  pleasure  to 
add,  we  are  confident  tliat  the  convention  has 
but  spoken  the  intelligent  and  patriotic  senti- 
ment of  the  country.  Ever  inaccessible  to  the 
low  influences  which  often  control  the  mere 
partisan,  governed  alone  by  an  honest  opinion 
of  constitutional  obligations  and  rights,  and  of 
the  duty  of  looking  solely  to  the  true  interests, 
safety,  and  honor  of  the  nation,  such  a  class  is 
incapable  of  resorting  to  any  bait  for  popu- 
larity at  the  expense  of  the  public  good. 

In  the  measures  whichvon  have  adopted  for 
the  restoration  of  the  Union  the  convention 
saw  only  a  continuance  of  the  policy  which  for 
the  same  purpose  was  inaugurated  bj;  your 
immediate  predecessor.  In  his  reelection  by 
the  people,  after  that  policy  had  been  fully 
indicated  and  had  been  made  one  of  the  issues 
of  the  contest,  those  of  his  political  friends 
who  are  now  assailing  you  for  sternly  pursuing 
it  are  fci^etftil  or  regardless  of  the  opinions 
which  their  support  of  hisreelection  necessarih 
involved.  Being  npon  the  same  ticket  witt 
that  much-lamented  public  servant,  whose  fou . 
assassination  touched  the  heart  of  the  civilized 
world  with  grief  and  horrorj  you  would  have 
been  false  to  obvious  duty  if  you  had  not  en- 
deavored to  cany  out  the  same  policy;  and, 
judging  now  by  the  opposite  one  which  Con- 
gress has  pursued,  its  wisdom  and  patriotism 
are  indicated  by  the  fact  that  that  of  Congress 
has  but  continued  a  broken  Union  by  keeping 
ten  ot  the  States  in  which  at  one  time  the  ii 
surrection  existed  (as  far  as  they  could  accon 
plish  it)  in  the  condition  of  subjugated  proi 
inces,  denying  to  them  the  right  to  be  repre- 


sented, while  subjecting  their  people  to  every 
species  of  legislation,  ioclading  that  of  taxa- 
tion. That  such  a  state  of  things  is  at  war 
with  the  very  genius  of  our  Government,  incon- 
sistent with  every  idea  of  political  freedom, 
and  most  perilous  to  the  peace  and  safety  of  thr 
country,  no  reflecting  man  can  fail  to  believe. 

We  hope,  sir,  that  the  proceedings  of  the 
convention  will  cause  jou  to  adhere,  if  possi- 
ble, with  even  greater  firmness  to  the  course 
which  JOU  are  pursuing,  by  satislVing  you  that 
the  people  are  with  you,  and  that  the  wish 
which  hes  nearest  to  their  heart  is  that  a  per- 
fect restoration  of  our  Union  at  the  earliest 
moment  be  attained,  and  a  conviction  that  the 
result  can  only  be  accomplished  by  the  meas- 
ures which  you  are  pursuing.  And  in  the  dis- 
charge of  the  duties  which  these  impose  upon 

lU  we,  as  did  every  member  of  the  conven- 

)n,  again  for  ourselves  individually  tender 

you  our  profound  respect  and  assurance  of 

ir  cordial  and  sincere  support. 

With  a  reunited  Union,  with  no  foot  but  that 
of  a  freeman  treading  or  permitted  to  tread 
our  soil,  with  a  nation's  faith  pledged  forever 
to  a  strict  observance  of  all  its  obligations, 
with  kindness  and  fraternal  love  everywhere 
prevailing,  the  desolations. of  war  will  soon  be 
removed;  its  sacrifices  of  life,  sad  as  they  have 
been,  will,  with  Christian  resignation,  be  re- 
ferred to  a  providential  purpose  of  fixing  our 
beloved  country  on  a  firm  and  enduring  basis, 
which  will  forever  place  our  liberty  and  happi- 
ness beyond  the  reach  of  human  peril.  Then, 
too,  and  forever,  wiE  our  Government  chal- 
lenge the  admiration  and  receive  the  respect 
of  the  nations  of  the  world,  and  be  in  no 
danger  of  any  efforts  to  impeach  our  honor. 

And  permit  me,  sir,  in  conclusion,  to  add, 
that,  greatas  your  solicitude  forthe  restoration 
of  our  domestic  peace  and  your  labors  to  that 
end,  you  have  also  a  watchful  eye  to  the  rights 
of  the  nation,  and  that  any  attempt  bj  an  as- 
sumed or  actual  foreign  power  to  enforce  an 
illegal  blockade  against  the  Qovernmentor  cit- 
izens of  the  United  States,  tonseyourownmild 
but  expressive  words,  "will  be  disallowed." 
In  this  determination  I  am  sure  yon  will  receive 
the  unanimous  approval  of  your  fellow-citizens. 

Now,  sir,  as  the  chairman  of  this  committee, 
and  in  behalf  of  the  convention,  I  have  the 
honor  to  present  you  with  an  authentic  copy  of 
its  proceedings. 

The  CHIEF  JUSTICE.  Senators,  yon  have 
heard  the  answer  submitted  by  the  counsel  for 
the  President  of  the  United  States.  Those  of 
you  who  are  in  favor  of  receiving  and  ordering 
this  answer  to  be  filed  will  say  "ay,"  and 
those  who  are  of  the  contrary  opinion  will  say 
"no."  [Having  put  the  question.]  It  is  so 
ordered;  the  answer  is  received  and  will  be 
filed. 

Mr.  Manager  BOUTWBLL.  Mr.  President 
and  gentlemen  of  the  Senate,  in  behalf  of  the 
House  of  Eepresentalives,  and  as  directed  by 
the  Managers,  I  have  the  honor  to  request  of 
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lie  honorable  Senate  a  copy  of  the  answer  filed 
by  Andrew  Johnson,  President  of  tlie  United 
States,  to  the  articles  of  impeachment  presented 
against  him  by  the  House  of  Bepresentatives, 
and  to  say  that  it  is  tbe  expectation  of  the  Man- 
ftgers  that  tbey  will  be  able  at  one  o'clock  to- 
morrow afternoon,  after  consultation  with  tbe 
House,  to  present  a  fltreplication  to  the  answer 
filed. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  counsel  for  the  President  think  it 
proper,  unless  some  objection  should  now  be 
made,  to  bring  to  the  attention  of  the  honor- 
able court  the  matter  of  provision  for  the  allow- 
itnce  of  the  time  for  preparation  for  the  trial 
which  shall  be  accorded  to  the  President  and 
his  coi:insel  after  the  replication  of  the  House 
of  Representatives  to  the  answer  of  the  Pres- 
ident shall  have  been  submitted  to  this  court. 
Id  theapplication,  which  was  made  on  the  13th 
instant,  ftr  time  for  the  prepacatiou  and  sub- 
mission of  the  answer,  as  then  presented  to 
the  court,  we  had  included  in  our  considera- 
tion of  that  time  for  which  we  so  asked  the 
expectation  and  intention  of  carrying  on  with 
ail  due  diligence  and  at  one  and  the  same  time 
the  preparation  of  the  answer  and  the  prep- 
aration for  the  trjah  The  action  of  the  court 
and  its  determination  of  the  time  within  which 
the  answer  should  properly  be  presented  has 
obliged  us,  as  may  be  well  understood  by  this 
court,  to  devote  our  whole  time  and  thought 
in  this  brief  interval  to  the  preparation  of  the 
answer ',  and  we  have  had  no  time  to  consider 
the  various  questions  of  law  and  of  fact  and 
of  evidence  and  the  forma  and  means  of  the 
production  of  the  same  which  rest  upon  the 
responsibility  and  lie  within  the  duty  of  coun- 
sel in  all  matters  'of  forensic  and  judicial  con- 
sideration. We,  therefore,  if  the  honorable 
court  please,  submit  now  a  request  that  the 
President  and  his  counsel  may  be  allowed  the 
period  of  thirty  days  after  the  filing  of  the  repli- 
cation on  the  part  of  the  House  of  Represent- 
atives to  the  answer  of  the  President  for  prep- 
aration for  the  trial  andbefore  it  shall  actually 
Sroceed ;  and  I  beg  leave  to  send  to  the  Chief 
ustiee  a  written  minute  of  that  proposition 
signed  by  the  counsel. 

The  CHIEF  JUSTICE.  Itisnotforthepres- 
ent  in  order.  The  question  before  the  Senate 
is  the  motion  submitted  on  the  part  of  the  Mana- 
gers of  the  impeachment,  that  a  copy  of  the 
answer  be  furnished  to  the  Houseof  Represent- 
atives, and  that  the  House  have  time  to  file  a 
replication. 

The  motion  of  the  Managers  on  the  part  of 
iks  House  was  agreed  to. 

The  CHIEFJ&STIOE,  The  Chairwillnow 
receive  any  motion  on  the  part  of  the  counsel 
for  the  President. 

Mr,  EVARTS.  I  now  beg  to  ask  for  the 
action  of  this  honorable  court  upon  the  pre- 
sentation  in  writing  of  a  request  for  thirty  days 
after  the  filing  of  the  replication  for  the  defense 
to  prepare  for  the  triaC 


The  CHIEF  JUSTICE.  The  Secretary  will 
reportthe  order  asked  on  the  part  of  the  counsel 
for  the  President. 

The  Secretary  read  as  follows; 
To  (he  Senate  of  the  United  States 

sitting  as  a  Court  of  Impioekment : 
And  now,  on  this  23d  day  of  March,  in  the 
year  1868,  the  counsel  for  the  President  of  the 
United  States,  upon  reading  and  filing  his  an- 
swer to  tlie  articles  of  impeachment  exhibited 
against  him,  respectfully  represent  to  this  hon- 
orable court  thatafter  the  replication  shall  have 
been  filed  to  the  said  answer,  the  due  and  proper 
preparation  of  and  for  the  trial  of  the  cause  will 
require,  in  the  opinion  and  judgment  of  such 
counsel,  thata  period  of  not  less  than  thirty  days 
should  be  allowed  to  the  President  of  the  Uni- 
ted States  and  his  counsel  for  such  prepara- 
tion, and  before  the  said  trial  should  proceed. 
HENRY  STANBERY, 
B.  B.  CURTIS, 
THOMAS  A.  R.  NELSON, 
WILLIAM  M.  EVARTS, 
W.  8.  GROBSBECK, 

Of  Counsel. 
Mr.  HOWARD.     Mr.  President,  if  it  be  in 
order  I  will  now  move  that  that  application  lie 
upon  thetableuntiltherepllcationof  the  House 
of  Representatives  shall  come  in. 

Mr.  Manager  BINGHAM.  Mr.  President, 
before  the  vote  is  taken  I  ask  leave  to  state 
that,  if  it  be  the  pleasure  of  the  Senate,  the 
Managers  on  the  part  of  the  House  are  ready 
to  consider  thiff  application  now. 

The  CHIEF  JUSTICE.  Senators,  it  is 
moved  by  the  Senator  from  Michigan  that  the 
application  on  the  part  of  the  counsel  for  the 
President  lie  upon  the  table  until  the  replica- 
tion shall  be  filed. 

Mr.  HOWARD.  I  withdraw  that  motion 
for  the  moment  if  the  Managers  wish  to  be 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan  withdraws  his  motion.  Do  the  Man- 
agers desire  to  be  heard? 

Mr.  Manager  LOGAN.  Mr.  President  and 
Senators,  I  am  instructed  by  the  Managers  oa 
the  part  of  the  House  of  Representatives  to 
resist  the  granting  of  this  application,  not  on 
account  of  the  time  at  which  it  is  presented, 
but  for  the  reason  that  it  does  not  contain  such 
matter  as  in  our  opinion  will  justify  the  Sen- 
ate in  giving  further  time  for  preparation  on 
thepart  of  the  respondent's  counsel  for  the 
trial  of  this  cause.  We  do  not  desire  to  force 
this  trial  any  more  rapidly  than  the  necessities 
of  the  case  demand,  but  desire  that  such  rules 
ashaveheretoforebeen  observed,  or  as  would  be 
observed  in  a  court  at  law,  may  be  adhered  to 
in  the  testing  of  the  sufficiency  of  this  applica- 
tion. What  reasons  are  given  in  the  application 
here  presented  for  the  time  to  be  extended? 
None  more  than  that  counsel  shall  have  an 
oppoctnnity  to  prepare  themselves  for  oratori- 
cal displays  before  this  august  body.  They  have 
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had  tbe  same  opportanitea  that  the  Managers 
OD  the  part  of  the  House  of  Representatives 
have  had  for  preparation.  They  can  ftnd  will 
have  the  aamo  daring  the  whole  progress  of 
this  trial.  It  is  not  stated  that  any  witness  who 
will  prove  any  material  fact  is  not  present,  or 
whose  presence  cannot  any  day  be  procured. 
It  is  not  stated  that  delay  is  necessary  for  the 
procurement  of  records,  documents,  persons, 
or  papers  material  or  immaterial  in  tliis  case. 
Why,  then,  Mr.  President,  grant  further  lime 
when  no  good  cause  uader  the  rule  is  shown? 
The  answer  herein  filed  admits  the  order  of 
removal  of  the  Secretary  of  War  and  the  order 
appointing  a  Secretary  ad  interim.  The  Pres- 
ident knew  what  the  law  was  when  these  orders 
were  made,  and  knowing  it  violated  it,  for 
which  violation  me  charge  him  with  high  mis- 
demeanors in  office.  In  the  many  trials  we 
have  reported  in  this  and  other  countries  this 
application  baa  no  precedent. 

In  the  case  of  Judge  Chase  his  apijlioation 
stated,  in  substance,  that  it  was  not  in  his  power 
to  obtain  information  respecting  facts  alleged 
against  hira  to  have  taken  place  itt  Philadel- 
phia and  Richmond,  in  time  to  prepare  and 
put  in  his  answer  and  proceed  to  trial  before 
the  5th  day  of  March  then  next  following ;  and 
further  that  he  could  not  get  his  witnesses  or 
counsel  nor  prepare  his  answer  at  the  same 
time,  disclaiming  that  this  was  done  for  delay. 
This  application  was  sworn  to  by  the  respond- 
ent ;  he  was  given  time,  and  the  facta  show  that 
his  answer  was  filed  and  bis  trial  had,  and  ho 
acquitted  in  five  days'  less  time  [ban  he  swore  it 
would  take  him  to  prepare  for  trial. 

In  Judge  Peck's  case  his  application  stated 
his  difficulties  in  obtaining  witnesses,  the  dis- 
tance they  lived  from  Washington,  tbe  time  it 
would  require  them  to  travel  from  St.  Louis 
to  Washington,  tbe  ueceesity  for  copying  and 
obtaining  records;  that  four  years  had  elapsed 
since  the  transpiring  of  tbe  acts  complaii  '' 
against  bim.  This  application  was  also 
to.  If  the  learned  counsel  remember  the  trial 
of  Queen  Caroline  before  the  Parliament  of 
Great  Britain,  when  time  was  granted  for  the 
procurement  of  evidence  the  learned  attorney 
general  then  and  there  protested  against  this 
granting  of  time  becoming  a  precedent  for 
any  future  trial,  this  applicationneing  granted 
merely  through  courtesv  to  the  queen,  when 

to  protect,  if  possible,  her  reputation.  This 
application  differs  in  form  and  substance  from 
any  that  our  attention  has  been  directed  to, 
made  by  the  counsel,  signed  by  themselves, 
and  Bworn  to  by  no  one. 

Mr.  President,  the  rule  in  conrtB  of  law  in 
applications  for  a  continuance  of  the  cause  or 
"        -'- --'n  of  time,  istbatreasonsgood  and 
st  be  stated;  if  for        *'■-■■ 
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the  residence,  and  what  you  expect  to  prove 
by  said  witness  or  witnesses,  and  that  you 
know  of  no  other  witnesses  present  by  whom 


yon  can  prove  the  same  facts,  and  also  that 
you  hare  used  due  diligence  to  procure  the 
evidence.  This  application  certainly  does  not 
come  under  that  rule.  No  evidence  is  stated 
that  is  expected  to  be  produced.  The  name 
of  no  witness  is  given  that  is  expected  to  be 
subpcenaed.  No  distance  is  mentioned  that 
must  be  traveled.  No  residence  is  mentioned. 
It  is  not  statedthat  any  attempt  has  been  made 
to  obtain  any  evidence  or  to  even  have  wit- 
nesses subpoanaed.  But,  sir,  for  what  is  this 
application  made,  and  upon  what  is  it  based? 
It  13  based  upon  no  urgent  necessity  for  time, 
that  justice  may  be  done  in  the  premises,  but 
merely  indicates  to  tbe  Senate  that  time  is 
desired  to  examine  authorities,  to  prepare  ail- 
ments, and  for  naught  else  can  we  discover 
that  it  is  made. 

Sirs,  we  insist,  as  Managers  on  the  part  of 
the  House  of  Eepresentatives  and  the  people, 
that  no  more  time  shall  be  given  in  this  case 
than  is  absolutely  necessary  to  try  it ;  there  ia 
no  necessity  for  tbe  extension  for  counsel  to 
prepare  on  either  side ;  none  for  the  procure- 
ment of  witnesses,  as  none  has  been  asked  on 
that  ground.  If  time  be  now  given  on  this  ap- 
plication, perhaps  when  issue  ia  joined  and 
the  time  now  extended  elapses  we  maybe  met 
by  an  affidavit  asking  more  time  forthe  procure- 
',  of  witnesses  in  some  distant  part  of  the 
country.     In  my  judgment  time  should  not  be 

f  ranted  for  the  trial  of  the  President  of  the 
'nited  States  on  any  different  applicationfrom 
that  required  to  give  time  for  the  trial  of  the 
poorest  and  humblest  citizen  in  the  land ;  he 
should  be  tried  by  the  same  rules  and  held 
amenable  to  the  same  laws  that  apply  to  any 
other  citizen.  Let  it  not  be  said  that  no  harm 
may  come  to  the  country  by  postponement  of 
this  cause.  If  we  are  correct  in  our  charges 
gainst  himharramaycome  by  apostponement. 
We  have  charged  him  with  intentionally  vio- 
lating the  law  ;  we  have  charged  him  with 
obstructing  the  law.  Out  charges  are  of  such 
a  character  as  show  him  to  be  a  dangerous  per- 
son to  remain  tbe  Chief  Magistrate  of  the  na- 
tion, inasmuch  as  be,  instead  of  administering, 
obstructs  the  law.  It  is  said  that  time  would 
be  given  to  an  ordinary  criminal  to  prepare 
bis  defense.  I  may  be  pardoned  for  saying 
that  we,  as  the  Managers  on  the  part  of  the 
House  and  the  country,  consider  the  President 
a  criminal,  but  not  an  ordinary  one.  We 
charge  him  as  a  criminal,  and  are  bound  to  so 
consider  him  until,  by  the  verdict  of  his  triers, 
be  shall  be  acquitted  of  all  the  articles  herein 
presented.  The  learned  counsel  for  the  re- 
spondent do  not  agree  with  us  in  this ;  nor  do 
we  ask  the  Senate  to  so  adjudge  nntil  our 
charges  are  made  good  by  competent  testi- 
mony. The  course  in  the  ease  of  ordinary 
criminals  who  commit  crimes  or  misdemeanors 
is,  or  may  be,  different  from  the  course  in  this 
case.  But,  sir,  ordinary  criminals  are  either 
arrested  and  put  under  bonds  or  imprisoned, 
that  no  fiirther  violations  of  law  may  be  com- 
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and  the  C( 
the  day 
these  hi 


mitted  bj  them  during  the  pendeticj  of  their 
trial.  But,  sir,  in  this  case  the  President,  who  is 
charged  with  violating  the  law,  has  the  same 
power  to  act  to-day  and  still  trample  the  laws 
_..j  .L_  r<..  ..-.  ..^1^  under  foot  that  he  had 
him  with  having  committed 
and  misdemeanorfi ;  hence 
the  reasons  for  not  grantiog  time  in  this  case 
are  stronger  than  could  be  urged  in  the  case 
of  an  ordinary  criminal. 

In  the  one  case  you  would  give  time  where 
no  danger  might  ariee  from  doin»  so ;  but  in 
this  case  danger  to  the  people  might  arise,  and 
hence  the  same  reasoning  does  not  operate  in 
this  that  does  in  the  case  of  an  ordinary  crim- 
inal; and  we  here  enter  our  protest  against 
any  extension  of  time  whatever  in  this  ease. 
What  we  desire  is  that  the  replication  of  the 
Managersmajbe  filed  to- morrowatone  o'clock, 
and  Iben  we  may  be  permitted  to  state  our 
case  to  the  Senate  acting  as  a  court  of  im- 
peachment, and  that  we  may  follow  it  up  with 
the  evidence,  and  that  the  coanse!  for  the  re- 
spondent may  then  state  their  defense  and  pro- 
dace  their  evidence,  and  that  on  the  issue  thus 
made  the  court  may  decide  as  to  the  guilt  or 
innocence  of  the  party  accused. 

This  is  what  we  ask,  and  this  is  what  we  have 
a  right  to  expect.  I  preeurae  no  man  will 
doubt  that  if  an  application  of  this  kind  were 
made  to  a  court  at  law,  the  inquiry  would  be; 
"Have  you  issued  your  subptenas;  have  you 
attempted  to  get  your  witnesses ;  have  yon  at- 
tempted to  make  any  preparation  to  try  the 
cause?"  And  if  the  counsel  would  answer  that 
they  had  made  no  preparation  whatever!  th^t 
they  had  issued  no  subptenas  ;  had-  made  no 
attempt  to  procure  witnesses  or  get  ready  for 
the  trial  of  the  cause,  but  merely  desired  time 
forthoughtandreflection,  the  application  would 
certainly  be  denied.  And  against  the  granting 
of  this,  not  made  upon  the  oath  of  any  person, 
notsignodby  the  President,  andmerely  intended 
for  the  benefit  of  counsel,  we,  the  Managers, 
ia  the  name  of  the  House  of  Representatives 
and  the  whole  people  of  this  Republic,  do  most 
solemnly  protest. 

Mr.  BVARTS.  Mr.  President,  I  may  be 
allowed  very  briefly  to  call  the  attention  of  this 
honorable  court  to  the  attitude  of.  the  cause 
before  them,  as  we  conceive  it  to  be.  Other 
courts,  except  such  as  are  called  for  a  special 
trial  upon  a  special  and  limited  authority,  have 
established  regulations  guarding  the  rights  of 
defendants,  either  in  civil  or  in  criminal  pros- 
ecations,  with  established  terms  of  court  and 
well  recognized  and  understood  habits  of  the 
conduct  of  judicial  business.  In  onr  estimate 
of  the  course  of  this  proceeding  before  this 
honorable  court  we  have  not  yet  arrived  at  a 
time  when  it  was  the  duty  of  counsel  or  was  at 
the  charge  of  the  accuaea  to  know  or  consider 
what  the  issues  were  upon  which  he  was  to 
prepare  on  his  side  or  expect  on  the  other  the 
proUnction  of  proofs.  Beyond  that,  w©  feel 
no  occasion  to  present  by  affidavit  to  this  hon- 


orable court  a  matter  so  completely  within  its 
cognizance  that  our  time  to  plead  was  fixed  so 
as  to  offer  us  but  eight  working  days  for  that 
duty  of  counsel. 

Obedient  to  the  orders  of  the  court,  observant, 
as  we  propose  at  all  times  to  be,  of  that  public 
necessity  and  duty  which  require  on  the  part 
of  the  President  of  the  United  States  and  his 
counsel,  not  less  than  on  the  part  of  the  House 
of  Representatives  and  its  Managers,  thatdili- 
gence  should  be  used,  and  that  we  his  counsel 
shoald  be  withdrawn  from  all  other  professional 
or  personal  avocations,  we  yet  cannot  recog- 
nize in  the  presence  of  this  court  that  that  is 
an  answer  to  an  application  for  reasonable 
time  to  consider  and  prepare,  to  subpcena  and 
produce,  in  all  things  to  arrange  and  in  all 
things  to  be  ready,  for  the  actual  procedure  of 
the  trial.  Nor,  with  great  respect  to  the  hon- 
orable Managers  in  this  great  procedure,  do 
we  esteem  it  a  sufficient  answer  to  our  desire 
to  be  relieved  from  undue  pressure  of  haste 
upon  ourpart  that  equal  pressure  of  haste  may 
have  been  used  on  the  other.  We  do  not  so 
understand  the  question  of  the  just  and  orderly 
protection  of  public  interests  as  that  this  com- 
pensation for  haste  required  from  the  defend- 
ant may,  be  demanded  by  equal  haste  being 
necessary  on  the  part  of  the  prosecution. 

But,  beyond  this,  the  honorable  Managers 
^ve  us  more  professional  credit  than  we  are 
entitled  to  when  they  assume  to  say  that  our 
standard  of  our  duty  and  our  means  and  our 
needs  for  properly  performing  it  are  necessarily 
to  be  measure^  by  theirs.  Kor  do  they  suffi- 
ciently attend,  as  1  say  with  great  respect,  to 
the  position  of  the  accused  and  his  counsel  in 
reference  to  the  preparation  of  a  defense  with 
that  which  ia  occupied  by  the  Managers  and 
by  the  House  of  Kepresentatives  in  reference 
to  the  explorations  and  the  provision  and  the 
preparation  of  the  accusation  and  of  its  evi- 
dence; for  during  a  very  considerable  period, 
with  the  coercive  power  of  summoning  wit- 
nesses and  calling  for  papers  which  rightfully 
belongs  to  the  House  of  Representatives,  all 
this  matter  upon  the  one  side  and  the  other,  to 
a  certain  extent,  may  hare  been  actually  ex- 
plored by  them,  and,  as  is  known,  to  a  very 
great  extent,  certainly  has  been. 

Now,  if  this  honorable  court  will  give  the 
coanael  for  the  President  of  the  United  States 
duerespectinregardto  the  position  in  which  we 
present  ourselves,  due  respect  to  our  state- 
ment, it  will  understand  that  up  to  this  time 
the  consideration  of  the  degree  and  measure, 
of  the  means  and  occasions,  forproof  has  not 
yet  possiblj;  received  our  practical  and  respon- 
sible attention,  and  that  within  the  limits  of 
this  accusation,  unless  it  shall  be  narrowed 
more  than  we  expect  by  the  replication  to  be 
filed,  there  may  be,  there  must  be,  a  very  con- 
siderable range  of  subjects  and  a  very  consid- 
erable variety  of  practical  considerations  that 
will  need  to  come  under  the  responsible  judg- 
ment and  for  the  responsible  action  of  couas^. 
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far  in 

in  a  public  prosecution  wlio  upon  the  iasue 
joined  desirea  time  to  prepare  for  trial.    The 
ordinary  coarse  in  aucu  &  ease  is  that  as  mat- 
ter of  right,  as  matter  of  absolute  and  univer- 
sal custom,  one  ia  not  required  or  expected  to 
give  any  cause  of  actual  obatruetion  and  diffi- 
culty in  reference  to  a  cotitinnance  to  what  ia 
the  term  of  the  court,  donbtlesa  in  most  cases 
to  occur  within  a  brief  period  after  the  issue  is 
joined.     This  court  having  no  Buch  arrange- 
ment and  no  such  possible  arrangement  of  its 
afiiira  in  advance,  we  are  obliged  at  each  stage 
r  proceeding  to  ask  your  attention  as 
ou  will  provide  and  consider  in  the 
:  case  is,  according  to  the  general 
the  procedure  and  the  nnderstood 
f  both  parties  to  it,  a  juat  and  reason- 
josition  to  be  made  by  as  as  to  the 
should  be  allowed  for  the  prepara- 
I  respects  for  this  trial  after  the  issue 
:  been  joined.     We  do  not  ask  any 
e  than  in  the  interest  of  justice  and 
er  the  actual  circumstances  of  this 
Id  be  given  to  the  poorest  man  in  tlie 
The  measure  of  juatiee  and  of  duty 
has  no  respect  whatever  to  poverty  or  station. 
The  actual  nature  of  the  proceeding,  the  actual 
circumstances  of  the  casfe  are  to  furnish   the 
rule  for  the  exercise  of  whatever  falls  within 
the  discretion  of  the  court.     If  during  the  trial, 
on  the  part  of  the  Managers,  it  should  appear 
that,  by  accident  or  by  any  other  juat  excuse, 
the  attendance  of  a  proper  witness  on  their 
part  was  reguirod,  it  would  be  the  duty  of  this 
court,  in  the  administration  of  justice,  to  allow 
proper  time  and  delay  for  the  production  of 
the  witness.    And  so,  upon  our  part,  if,  fore- 
seen or  unforeseen,  such  an  occasion  should 
arise,  it  would  he  a  necessary  duty  of  tie  court 
to  take  it  into  consideration  and  provide  for  it 
33  the  occasion  atose.    The  proposition  that 
we  now  make  to  the  court,  and,  unless  there  is 
to  be  a  departure  from  the  general  habit  of  all 
courts  in  sucU  a  predicament  of  a  procedure, 
wiiat  we  expect  their  action  according  to  and 
upon  is  this :  that  after  issue  joined  we  should 
have  a  reasonable  time,  before  .we  should  be 
considered  as  bound  to  be  in  the  condition  of 
preparation  for  the  proceeding  in  the  cause. 

Mr.  Manager  WILSON.  Mr.  President  and 
Senators,  the  Manners  on  the  part  of  the 
House  of  Representatives  have  determined,  so 
far  as  may  lie  in  their  power,  that  this  case 
shall  not  be  taken  out  of  the  line  of  the  prece- 
dents ;  therefore  it  is  that  we  will  res:st  all 
applications  for  unreasonable  delay.  The 
counsel  for  the  respondent  who  has  juat  taken 
his  seat  might  wel!,  in  view  of  the  remarks 
which  he  submitted,  have  waited  until  isst 
joined  before  presenting  this  motion ;  but  it 
here,  and  we  are  prepared  here  and  nowl 
take  the  motion  as  we  find  it,  and  deal  with  it 
as  its  form  and  merit  of  substance  require. 
It  will  be  remembered  that  the  first  step 


established  by  the  cases  which  have  been  tried 
by  the  Senate  of  the  United  States.  Looking 
into  the  case  of  Judge  Chase,  we  find  that  on 
the  return  day  of  the  summons  he  appeared 
and  made  application  for  time  to  answer ;  but 
he  did  not  stop  at  this;  he  coupled  with  his 
motion  for  time  to  answer  a  request  for  time 
to  prepare  for  his  trial.  He  supported  his  appli- 
eatjon  by  his  solemn  affidavit  stating  that  he 
could  not  possibly  prepare  his  case  for  trial  , 
before  the  5th  day  of  the  succeeding  March, 
and  therefore  he  asked  an  allowance  of  time 
for  preparation  for  trial  until  the  commence- 
ment of  the  next  session  of  Congreaa,  aa  the 
then  session  would  expire  on  the  4th  da;  of 
that  month. 

In  his  application  he  disclosed  the  necessi- 
ties inducing  his  request,  among  which  were 
the  distances  lying  between  the  capital  and 
the  places  where  he  was  to  ascertain  the  facts 
and  circumstances  necessary  for  his  defense 
and  to  find  the  witnesses  to  support  it.  After 
due  consideration  theSenate  overruled  his  ap- 
plication and  required  him  to  answer  on  the 
ith  day  of  the  succeeding  February,  thus  allow- 
ing him ,  both  for  answer  and  preparation,  thirty 
days  instead  of  eleven  months,  as  prayed  for 
in  his  motion.  And  what  was  .the  result  in  ' 
that  case  7  Why,  that  on  the  lat  daj  of  March 
succeeding,  four  days  before  the  time  which 
he  stated  in  his  affidavit  would  he  required  for 
him  to  prepare  for  trial,  the  cause  had  been 
tried  on  such  perfect  preparation  that  it  re- 
sulted in  the  acquittal  of  the  respondent.  The 
Senate  judged  better  than  he  of  the  difficulties 
of  his  case  and  of  the  time  required  to  overcome 
them.  So  in  the  case  of  Judge  Peck,  when  he 
appeared  on  the  return  day  of  the  writ,  it  having 
been  served  on  him  but  three  days  prior  to  the 
return,  he  made  his  joint  application  for  time 
to  answer  and  time  to  prepare  for  trial,  and 
supported  it  by  his  solemn  affidavit.  He  was 
granted  the  time  he  desired  to  prepare  his 
answer  when,  by  an  adjournment  of  Congress, 
bis  ease  went  over  for  trial  until  the  next  ses- 

But  we  have  had  no  such  course  pursued  in 
this  case.  On  the  return  day  of  the  summons- 
notwithstanding  the  rule  of  the  Senate  required 
on  that  day  and  at  that  time  the  filing  of  the 
answer,  we  were  met  first  with  an  application 
for  forty  days'  leave  in  which  to  prepare  an 
answer.  The  honorable  Senate  allowed  ten 
days ;  and  now,  at  the  expiration  of  that  time, 
we  find  a  most  elaborate  answer  presented  by 
the  counsel  for  the  respondent ;  and  in  it  ia 
embodied  the  strongest  o^^ment  against  any 
delay  in  this  case  that  has  come  from  any 
source  or  is  known  to  any  person ;  and  that  is, 
that  the  respondent,  by  his  answer,  affirms  as 
lying  within  hia  rightful  powers  under  the  Con- 
stitution, the  right  to  do  the  very  acts  which 
we  have  charged  against  him  at  the  bar  of  this 
Senate  as  criminal  acts,  and  persists  in  bis 
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defiance  of  the  laws  and  in  tbe  nickedness  of 
the  course  which  the  Representatives  of  the 
people  have  challenged.  That  might  not  be  a 
weighty  eonaideratioa  in  an  ordinary  case.  It 
might  not  weigh  much  if,  instead  of  the  present 
respondent,  we  had  some  other  officer  of  the 
Government  charged  at  the  bar  of  the  Senate 
with  the  offenses  enumerated  in  the  articles  tp 
which  he  has  this  da;?  answered. 

But  in  this  case  it  is  of  weight,  and  ebould 
have  due  consideration.  Why  is  it  of  weight? 
Because  the  respondent  has  devolved  on  him 
not  only  the  duty  which  rests  upon  the  citizen 
to  obey  the  law,  hut  also  the  higher  duty  to 
execute  the  law,  and  is  clothed  by  the  Consti- 
tution of  the  country  with  the  whole  executive 
Sower  of  tbe  nation,  that  he  maybe  enabled  to 
ischarge  faithfully  the  duty  thus  imposed. 
He  has  not,  in  the  judgment  of  the  House  of 
Representatives,  discharged  this  duty  as  his 
oattt  of  office  renuires,  but  has  disregarded  the 
law  and  defied  its  authority.  For  his  failure 
to  discharge  it,  for  his  acta  of  positive  trans- 
gression of  the  laws  of  the  land,  he  is  arraigned 
at  tbe  bar  of  the  Senate,  and  presenting  answer, 
justifies  the  acts  which  make  up  his  grave 
offenses,  claims  the  right  to  repeat  and  extend 
them,  and  now  asks  for  time  that  he  may  fur- 
ther imperil  the  nation  while  he  endeavors  to 
.make  good  bis  unlawful  assumptiops  of  power, 
in  tbe  meantime  holding  ii\  his  hands,  under 
and  by  virtue  of  tbe  Constitution,  the  executive 

Eower  of  the  Republic.  No  provision  having 
een  made  for  its  temporary  surrender,  he  re- 
tains that  power,  disturbing  the  repose  of  the 
country  and  interfering  witli  every  interest  of 
business  and  trade  and  commerce,  byprolong- 
ing  this  unfortunate  conflict  between  the  two 
departments  of  tbe  Government. 

Mr.  President  and  Senators,  we  feel  it  to  be 
ourraost  solemn  duty  to  urge  upon  you,  in  the 
name  of  the  Representatives  of  the  people,  and 
of  the  people  themselves,  that  speedy  progress 
toward  a  conclusion  of  this  case  which  shall 
guard  the  rights  and  the  interests  of  the  people, 
their  laws  and  their  government,  and  at  the 
same  time  observe  with  reasonable  care  the 
rights  belonging  to  the  respondent.  The  pres- 
ent application  for  delay  is  without  precedent 
in  the  cases  heretofore  tried  by  the  Senate ; 
and  were  it  not  for  the  order  adopted  by  this 
body  on  the  13th  instant,  which  now  must  be 
regarded  as  a  rule,  this  application  could  not 
be  made,  as  that  rule  is  the  only  thing  which 
takes  this  case  out  of  the  line  of  precedents  to 
which  I  have  referred.  It  should  have  been 
coupled  with  the  other  motion  made  before  the 
adoption  of  the  rule,  and  the  whole  case  so  far 
as  respects  causes  of  delays  in  this  proceeding 
disclosed  at  the  threshold.  The  following 
is  the  rule  to  which  I  refer ; 


"Ordend.  That  unless  otherwise  ordered  by  t&o 
Senate  for  cause  ebowu.  the  trial  of  the  pendiiie  im- 
peRohmant  aball  proceed  immediatelx  after  replica- 
tion ehall  be  filed." 

Now,  I  submit  that  the  "cause  shown"  in 


this  application  is  not  such  cause  as  will  justify 
the  Senate  in  tbe  exercise  of  a  sound  discre- 
tion in  granting  the  time  which  has  been  asked 
for  by  the  respondent  to  enable  him  to  prepare 
for  trial.  It  does  not  show  cause  of  substance, 
and  presents  mere  questions  of  convenience. 

Mr.  HOWARD.  Will  the  Manager  please 
read  that  order  again? 

Mr.  Manager  WILSOtT.  '^Ordered,  That 
unless  otherwise  ordered  by  the  Senate  for 
cause  shown,  the  trial  of  the  pending  impeach- 
ment shall  proceed  immediately  after  replica- 
tion shall  be  filed." 

It  will  be  observed — the  interruption  silg- 
gests  it  to  ray  raind — that  in  view  of  this  rule 
the  Senate  cannot,  with  due  regard  to  its  own 
action,  grant  this  extension  of  time,  because  a 
sound  discretion  cannot  be  exercised  under  the 
rule  and  upon  this  application  until  issue  be 
joined  between  the  people  and  their  Repre- 
sentatives and  the  responuent,  though  we  waive 
this  objection  in  the  interest  of  the  economy  of 
time.  But,  as  I  have  said,  this  application, 
considered  now  or  at  any  otJter  time,  must  he 
addressed  to  the  sound  discretion  of  the  Senate, 
and  it  is  for  us  to  remember  tliat  a  sound  dis- 
cretion acts  not  without  rule  to  guide  it.  The 
discretion  to  which  such  motions  are  addressed 
must  bo  directed  by  law — "it  raust  be  gov- 
erned by  rule,  not  by  humor;  it  must  not  be 
arbitrary,  vague,  and  fanciful,  but  legal  and 

ind  I  therefore  deny  that  the  application 
and  the  statements  therein  contained  do  or 
can  convey  to  the  raind  of  this  Senate  that 
view  of  this  case  which  must  be  presented  by 
the  respondent  in  order  to  justifyyou  in  saying, 
upon  the  exercise  of  a  sound  discretion,  that 
one  hour's  delay  should  be  granted  ;  for  there 
is  nothing  of  a  substantive  character  affecting 
the  raerits  of  the  case  disclosed  upon  which  it 

What  is  the  application?  .It  is  substantially 
that  counsel  have  not  had  time  to  prepare  and 
become  familiar  with  the  case,  therefore  they 
must  be  allowed  opportunity  to  educate  them- 
selves in  the  particular  matter  committed  to 
tbeir  charge.  I  apprehend  that  that  is  not 
good  cause  upon  which  this  Senate  may  act 
and  grant  the  prayer  of  this  present  applica' 
tion.  More  than  that,  it  will  be  observed  that 
the  respondent  has  been  carefully  kept  out  of 
this  case  on  these  motions.  In  all  other  cases 
in  this  country  of  which  I  have  any  knowledge, 
the  respoudent  has  asked  in  his  own  name, 
supporting  his  request  by  his  affidavit,  for  de- 
lay of  proceedings ;  judges  summoned  from 
the  bench  and  brought  to  this  bar  have  pre- 
sented their  petitions  in  person,  supported  by 
their  solemn  affidavits,  and  asked  upon  the 
facts  stated  by  thera,  covering  and  disclosing 
all  of  the  features  of  their  cases,  and  unfolding 
their  line  of  defense,  a  reasonable  time  in 
which  to  prepare  answer  and  to  prepare  for 
trial.  But  it  is  not  so  here ;  and  we  have  to 
ask  that  while  this  case  is  thus  kept  out  of  the 
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e  degree 
lue  voice  of  the  Eepresenta lives  as  presented 
by  the  Managera,  and  put  this  respoadent  upon 
hiB  Bpeedj  trial,  to  the  end  that  peace  may  be 
restored  to  the  country  by  the  healing  efficacy 
of  a  deletmi nation  of  this  prosecution — the 
restoration  of  harmony  between  the  two  con- 
tending depactmeuta  of  the  Government,  and 
to  the  fnrtner  end  tliat  all  tbinga  may  again 
move  on  in  this  land  as  they  were  accustomed 
in  the  times  before  this  unfortunate  conflict 
and  its  disturbing  results  occurred.  There- 
fore, Senators,  in  the  name  of  the  House  of 
Eepresentatives,  and  of  the  people  in  whose 
names  they  have  acted  in  this  behalf,  we  nsk 
that  this  application,  as  it  is  now  presented  and 
considered,  may  be  denied  by  the  Senate. 

Mr.  STANBEEY.  Mr.  Chief  Justice,  on 
the  13th  inslant,  when  we  entered  our  appear- 
ance, and  when  wesupposed  we  bad  nothing  to 
do  but  to  enter  our  appearance  and  ask  for 
time  to  answer,  the  honorable  court  made  an 
order  that  we  should  have  until  the  23d,  this 
day,  to  file  our  answer.  They  ga-vB  to  the 
Managers  leave  to  file  replication,  without 
limiting  tliem  at  all  as  to  time,  but  provided 
that  upon  the  filing  of  the  replication  the  case 
should  proceed  to  trial  unless  reasonable  cause 
should  be  shown  for  further  delay.  Then  the 
honorable  court  meant  us  to  have  time  to  pre- 
pare for  trial  if  we  reasonably  showed  that  it 
was  necessary. 

Now,  whathas  happened,  Mr.  Chief  Justice? 
What  !ias  ]]een  stated  to  this  honorable  court, 
composed  in  a  great  measure  of  members  of 
the  bar.  by  members  of  the  bar  that  I  hope 
have  sufficient  standing  with  this  court  to  have 
some  credit,  at  least,  for  professional  state- 
ments made  upon  their  honor?  What  have 
we  stated?  Thatsinco we hadthis leave  every 
hour  and  every  moment  has  been  occupied 
with  the  pleadings ;  not  an  instant  lost,  not  a 
counsel  absent.  We  have  refused  all  other 
occupation ;  we  have  devoted  ourselves  ex- 
clusively to  this  day  and  night,  and  I  am  sorry 
to  be  obliged  to  say  two  days  sacred  to  other 
duty.  There  has  been  not  a  moment's  delay. 
And  how  has  this  time  been  occupied,  Mr. 
Chief  Justice  ?  Occupied,  every  instant  of  it, 
in  the  preparation  of  this  answer.  Allow  me 
to  say  to  the  honorable  court  that  it  was  not 
until  fifteen  minutes  before  we  came  here  that 
our  document  was  ready. 

Certainly  it  was  intended  on  the  13th  to  give 
us  time  not  merely  to  prepare  our  answer,  but 
to  prepare  for  that  still  more  material  thing, 
the  trial.  And  now  I  hope  I  shall  obtain  credit 
with  the  honorable  court  when  I  say  that  we 
have  been  so  pressed  with  this  duty  of  making 
up  the  issue  and  preparing  the  answer  that  we 
have  not  had  an  opportunity  of  asking  the 
President  "What  witnesses  will  you  have"" 
Nay,  we  have  been  so  pressed  that  to  the  co 
mnnications  which  we  have  received  from  the 
honorable  Maaagera  is  regard 
C.  l.—i. 


id  to  facilitate  proof  we  have  been  obliged 
say,  in  reply,  "  We  have  not,  gentlemen,  as 
yet,  a  moment's  time  to  consider  your  com- 
munications." All  we  know  of  this  case  is 
that  it  refers  to  transactions  not  only  here,  but 
Clevelaad  and  St.  Louis,  at  distant  points. 
Tbey  have  sent  as  a  list  of  witnesses  who  are 
io  come  from  these  various  places  as  to  matters 
In  regard  to  which  they  expect  to  make  proof 
ugainstuB  as  to  what  was  said  and  done  at  those 
places,  and  as  yet  I  do  not  know  a  single  wit- 
ness whom  the  President  wants  to  call  in  hia 
defense.  I  know  that  he  wfints  to  call  wit- 
!S,  hut  I  have  not  yet  had  an  opportunity 
of  knowing  who' those  witnesses  are.  We  have 
not  subpcenaed  one.  We  do  not  know  the 
name  of  any  one  except  those  who  happen  to 
live  here  whom  we  shall  want,  nor  which  of 

Now  mark,  al!  this  time  the  advantage  that 
the  honorable  Managers  have  had  over  us.  As 
I  understand  it,  and  I  suppose  it  will  not  be 
denied,  almost  everyday  since  they  have  been: 
engaged  in  the  preparationfortbetrial.  Their 
articles  were  framed  long  ago.  While  we  were 
engaged  in  preparing  our  answer  they  have  been, 
as  1  understand,  most  industriously  engs^ed  in 
preparing  the  witnesses.  Day  after  day  wit- 
nesses have  been  called  before  them  and  testis 
mony  taken.  We  have  had  no  such  power; 
we  have  had  no  such  opportunity — not  the 
slightest.  We  are  here  without  any  prepara- 
tion in  the  way  of  witnesses,  without  having 
had  a  moment  to  consult  with  our  client  or 
among  ourselves. 

The  gentlemen  say  that  our  anxiety  is  to  pre- 
pare ourselves,  whereas  they  are  already  pre- 
pared,  completely  prepared,  so  far  as  counsel 
need  prepare  themselves.  I  am  very  bap^y  to 
hear  that  they  are.  I  should  be  very  far  trom 
saying  that  lam  equally  prepared.  I  have  had 
no  time  to  look  to  anything  else  except  tills 
necessary  and  all-absorbing  duty  which  we 
have  just  completed.  Now,  if  the  Senate  say 
we  shall  go  on  when  this  replication  comes  in, 
which,  I  am  told,  is  to  come  in  to-morrowj 
they  will  put  me  in  a  position  that  I  have  never 
been  in  before  in  ail  my  practice  anywhere, 
with  a  client  and  a  case  and  a  formidable  array 
against  me,  and  yet  not  a  witness  summonetl; 
not  a  document  prepared — all  unarmed  and 
defenseless. 

I  beg  this  honorable  court  to  treat  us  with 
some  leniency,  to  give  us  time.  If  yon  cannot 
give  us  all  we  ask  give  us,  at  least,  soma  time 
within  which,  by  the  utmost  diligence,  we  can 
make  that  preparation  we  deem  to  be  useful, 
and  without  which  we  are  unsafe  and  unpte- 

The  gentlemen  complain  that  we  ought  to 
have  been  ready  on  the  I3th.  They  read 
against  us  a  rule  that  that  was  the  day  fixed 
for  not  only  the  appearance  but  the  filing  of 
the  answer.  What !  They  read  out  of  a  rule 
that  old  formula  that  has  come  down  to  us  for 
five  hundred  years,  the  order  to  "  appear  and 
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adopted  at 


early  til 


e  I  he  honorable 


was  called  and  answered  immediately, 
even  our  old  independent  and  eturdj  ancestors 
wonld  not  answer  on  that  day,  although  they 
were  to  answer  by  word  of  mouth ;  and  we 
know  tbat  always  they  demanded  time  and 
always  had  time,  "leave  to  imparl"  a  day 
to  answer. 

We  have  preserved  the  same  phraseology  in 
our  subsequent  proceedings.  The  summons 
is  still  to  a  defendant  ''  You  are  hereby  Eum- 
moned  to  appear  on  such  a  day  and  answer;" 
but  whoever  supposed  he  waa  then  to  file  his 
answer?  What  lawyer  that  ever  wrote  a  dec- 
laration does  not  recollect  the  beginning  of  it, 
"  The  detendaut  was  summoned  to  appear  and 
answer;"  and  yet  every  lawyer  knows  that  the 
time  for  the  defendant's  answer  has  not  yet 
come.  Well,  our  answer  has  been  presented. 
No  day  has  yet  peremptorily  been  fixed  for 
trial.  The  Senate  said  to  ns,  "You  shall  go 
to  trial  when  the  replication  is  filed,  nrovided 
you  do  not  show  good  i 
show  is,  may  it  pleasi 
that  we  have  not  hod 
prepare  for  trial. 

Mr.  HOWARD  and  Mr.  Manager  BING- 
HAM rose. 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan. 

Mr.  Manager  BINGHAM.  On  the  part  of 
the  Managers  I  beg  to  respond  to  what  has 
just  bfien  said. 

Mr.  HOWARD.  T  beg  to  call  the  attention 
of  the  President  to  the  rules  that  govern  the 

Mr.  Manager  BINGHAM.  I  wilt  only  say 
that  we  have  used  but  thirty-five  of  the  min- 
ates  of  the  time  allowed  ne  under  the  rule. 

The  CHIEF  JUSTICE.  The  Chair  an- 
nounced at  the  last  sitting  that  he  would  not 
undertake  to  restrict  counsel  as  to  number 
without  the  further  order  of  the  Senate,  the 


motion  to  the  court  the  counsel  who  makes  the 
motion  has  invariably  the  right  to  close  the 
argument  upon  it. 

Several  SBSiTons.     Certainly. 

Mr.  Manager  BINGHAM.  Mr.  President, 
with  all  respect  touching  the  suggestion  just 
made  by  the  presiding  officer  of  the  Senate, 
I  beg  leave  to  remind  the  Senate,  and  I  am 
instructed  to  do  so  by  my  associate  Managers, 
that  from  time  immemorial  in  proceedings 
of  this  kind  the  right  of  the  Commons  in  Eng- 
lar.d,  and  of  the  Representatives  of  the  people 
in  the  United  States,  to  close  the  debate  has 
not  been,  by  any  tuie,  settled  against  them. 
On  llie  contrary,  in  Lord  Melville's  case,  if 
I  may  be  allowed  and  pardoned  for  making 
referencetoit,  thelastcase,  I  believe,  reported 
in  England,  Lord  Erskine  presiding,  when  the 
very  question  was  made  which  has  now  been 


submitted  by  the  presiding  officer  to  the  Senate, 
one  of  the  managers  of  the  House  of  Com- 
mons arose  in  his  place  and  said  that  he  owed 
it  to  the  Commons  to  protest  against  the  im- 
memorial usage  being  denied  to  the  Commons 
of  England  to  be  heard  in  reply  to  whatever 
might  be  said  on  behalf  of  the  accused  at  the 
bar  of  the  Peefs.  In  that  case  the  language 
of  the  manager,  Mr.  Giles,  was; 
'•  My  lords.  It  was  not  my  intButioi 


m  the  I 


sako  of  ii 


!  onlyfor  t 


right 


—  the  CoinmonB  contend  is  their  aoknowledg^ 

and  undoubtBd  privilege,  the  riKht  of  being  heard 
after  the  oonnsel  for  the  defendant  hM  miide  hia 
obaeTvations  in  reply.  It  has  been  invariabiy  cd- 
mittod  when  renuired."— Sate  IWnfcvol.  29,  p. 762; 

Lord  Erskine  "  responded  the  right  of  the 
Commons  (o  reply  was  never  doubted  or  dis- 

FoUowing  the  suggestion  of  the  learned  gen- 
tleman who  has  just  taken  his  seat,  I  believe 
that  when  that  utterance  was  made  it  had  been 
the  continued  rule  in  England  for  nearly  five 
hundred  years. 

In  this  tribunal,  in  the  first  case  of  impeach- 
ment that  ever  was  tried  before  the  Senate  of 
the  United  Slates  under  the  Constitution,  (I 
refer  to  the  case  of  Blount,)  the  Senate  will 
see  by  a  reference  to  it  that  althongh  the  ac- 
cused had  the  affirmative  of  the  issue,  although 
he  interposed  a  plea  to  the  jurisdiction,  the 
argument  was  closed  in  the  case  by  the  man- 
ager of  the  House,  Mr.  Harper.  (Wharton's 
State  Trials  of  the  United  States,  pp.  314-15.) 

When  I  rose,  however,  at  the  time  the  hon- 
orable Senator  spoke,  I  rose  for  (he  purpose  of 
making  some  response  to  the  remarks  last 
made  tor  the  accused;  hut  as  the  presiding 
officer  has  interposed  the  suggestion  to  the  Sen- 
ate whether  the  Managers  can  further  reply  I 
do  notdeem  it  proper  for  me  to  proceed  further 
until  the  Sennt''  shall  pass  upon  this  question. 

Mr.  HOWARD.  Mr.  President,  if  the  dis- 
cussion is  closed  on  the  part  of  the  Managers, 
and  the  counsel 

Mr.  Manager  BINGHAM.  I  desire  to  have 
the  question  submitted. 

Mr.  HOWARD.  I  was  about  to  move  that 
this  motion  be  laid  on  the  table. 

Mr.  Manager  BINGHAM.  I  desire,  if  the 
Senator  from  Michigan  will  excuse  me,  to  be 
heard  in  response  to  what  has  just  fallen  from 
the  lips  of  the  counsel  for  the  accused,  but 
deem  it  my  duty  not  to  proceed  without  the 
consent  of  the  Senate,  inasmuch  as  the  pre- 
siding officer  has  already  suggested  to  the  Sen- 
ate that  the  Managers  could  not  be  further 
heard;  in  other  words,  could  not  be  permitted 

"■nfe  CHIEF  j'Fs^iCE.     The  motion  of  the 

Senator  from  Michigan  is  that 

Mr.  Manager  BOUTWELL.  Mr.  President, 
will  the  Chair  pardon  me? 

-  -/.TTTCTTCE.     Certainly. 
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the  Managers,  and  to  myself  especia))y,  a  mat- 
ter of  eo  niucb  moment  aa  to  whether  the  Man- 
agers are  to  be  heard  finally 

Mr.  HOWARD.  Excuse  me  a  moment. 
It  was  not  my  intention  to  cut  off  debate  or 
discussion  on  the  part  of  the  Managers  or  the 
counsel  for  the  accused;  and  so  I  announced. 
If  there  is  any  desire  on  the  pari  of  either  to 
proceed  with  the  discussion,  I  withdraw  my 
motion  to  lay  the  order  on  the  table, 

Mr.  Manager  BINGHAM.  Now,  Mr.  Pres- 
ident, if  it  be  the  pleaaare  ofthe  Senate 

Mr.  JOHNSON.  I  ask  for  the  reading  of 
the  twentieth  rnle. 

The  CHIEF  JUSTICE.    Tho  rule  will  be 

The  Secretary  read  rule  twenty,  as  follows: 
■■20.  A!!  prelim 


e  Sennt. 


1  by 


Mr.  Manager  BINGHAM.  We  hare  ased 
but  thirty-five  minutes  of  oar  time. 

Mr.  GRIMES.     What  is  the  question? 

The  CHIEF  JUSTICE.  Do  the  managers 
desire  to  proceed  7 

Mr.  Manager  BINGHAM.  Yes,  sir;  with 
the  President's  leave. 

Mr.  President  and  Senators :  I  deeply  regret 
that  the  counsel  for  the  accused  have-  made 
any  intimation  here  that  question  is  made  or 
intended  to  be  made  by  the  Managers  touching 
the  entire  sincerity  with  which  they  act  before 
this  tribunal.  I  am  sure  tbat  it  was  furthest 
from  the  purpose  of  my  assoelates,  as  1  know 
it  was  entirely  foreign  to  any  purpose  of  mine, 
to  question  for  a  moment  their  sincerity.  The 
gentleman  who  took  hia  seat  spoke  of  their 
having  presented  this  application  upon  their 
honor.  No  man  questions  their  honor;  no 
man  who  knows  them  will  question  their  honor ; 
but  we  may  be  pardoned  for  saying  tbat  it  is 
unusual,  altogether  unusual,  on  questions  of 
this  sort  to  allow  continuances  to  be  obtained 
upon  a  mere  point  of  honor  1  The  rule  ofthe 
Senate,  which  was  adapted  on  the  13th  instant, 
is  a  rule  well  understood,  and  is  in  the  lan- 
guage of  the  ordinary  rule  which  obtains  in 
courts' of  law ;  that  is  to  say,  the  trial  shall 
proceed  upon  replication  filed,  except,  for 
cause  shown,  further  time  be  allowed. 

I  submit  that  a  question  of  this  magnitude 
has  never  been  decided  upon  a  mere  presenta- 
tion of  a  statement  of  counsel,  in  this  coun- 
try or  in  any  country.  To  speak  more  plwniy, 
a  motion  for  continuance  ansing  on  a  question 
of  this  sort,  I  venture  to  say,  has  never  been 
decided  affirmatively  upon  such  an  issue  on  a 
mere  statement  of  counsel.  If  Andrew  John- 
son, the  accused  at  this  bar,  has  witnesses  that 
were  not  within  the  process  of  this  court  up  t« 
this  day,  but  whose  attendance  he  can  hope  to 
procure  if  time  be  allowed  him,  he  can  make 
aEBdavit  before  this  tribunal  that  they  are  ma- 
terial and  set  forth  in  his  affidavit  what  he 
expects  to  prove  by  them.  I  concede  that  upon 


such  a  showing  there  would  be  something  upon 
which  the  Senate  might  properly  act. 

But,  sir,  instead  of  that  he  throws  himself 
back  upon  bis  counsel,  and  they  make  their 
statement  here  that  they  will  require  thirty 
days  of  time  in  which  to  prepare  for  trial.  He 
sent  these  gentlemen  to  the  bar  of  this  tribu- 
nal on  the  luth  instant  upon  their  honor  to 
notify  the  Senate  that  it  would  require  him 
forty  days  to  prepare  an  answer.  Now,  be 
sends  them  back  upon  their  honor  to  notify 
the  Senate  that  it  will  require  him  thirty  days 
to  prepare  for  trial.  I  take  it  that  the  counsel 
for  the  accused  have  quite  as  much  time  for 
preparation  if  this  trial  shall  proceed  to-mor- 
row as  have  the  Managers  on  behalf  of  the 
House  of  Representatives,  who  are  charged  by 
the  people  with  duties  from  day  to  day  in  the 
other  end  of  the  Capitol  which  tbey  are  not 
permitted  to  lay  aside. 

But,  sir,  I  think  upon  the  answer  made  here 
this  day  bj  the  President  ofthe  United  States, 
unless  very  good  cause  be  shown,  and  that, 
too,  under  the  obligation  of  his  own  oath  at  the 
bar  of  this  Senate,  not  another  hour's  contin- 
uance should  be  allowed  him  atler  the  case 
sbali  have  been  put  at  issue.  We  ask  leave  to 
suggest  to  the  Senatethatwehoped  on  to-mor- 
row, hj  leave  ofthe  people's  Representatives, 
to  put  this  case  at  issue  by  filing  a  replication. 
That  is  all  thedelay  we  desire.  The  accused  has 
had  the  opportunity  for  process  ever  since  the 
13th  instant;  at  least.  He  is  guilty  of  grave 
negligence  in  this  behalf — I  do  not  speak  of 
the  counsel ;  I  speak  of  the  accused.  If  he 
had  witnesses  to  subpcena  why  was  he  not 
about  it?  And  yet,  sir,  not  a  single  summons 
has  been  required  by  him  under  the  rule  and 
order  of  the  Senate  to  bring  to  its  bar  a  single 
witness  to  testify  in  his  behalf.  He  totally 
neglects  the  whole  issue,  and  comes  here  with 
an  attempt  at  a  confession  and  avoidance  of 
the  matter  presented  by  the  House  of  Kepre- 
sentativea,  and  tells  this  Senate  and  tells  the 
country  that  he  defies  their  power,  trifling — I 
repeat  it  in  the  hearing  of  the  Senate — trifling 
with  the  great  power  which  the  people  for  wise 

Eurposes  have  placed  in  the  hands  of  their 
iepresentativesand  their  Senators  in  Congress 


Why,  sir,  what  is  this  power  of  impeachment 
worth  if  the  President  of  the  United  States, 
holding  the  whole  executive  power  of  the  na- 
tion, is  permitted,  when  arraigned  at  the  bar 
ofthe  Senate  in  the  name  of  all  the  people  and 
chained  with  high  crimes  and  misdemeanors, 
in  that  he  has  violated  his  oath,  in  that  he  has 
violated  the  Constitution  of  the  country,  in 
that  he  has  violated  the  people's  laws,  and 
attempted  by  his  violation  of  the  laws  to  lay 
bands  upon  the  people' s  Treasury ;  what  is  this 
great  defensive  power  reposed  by  the  people  in 
their  Representatives  worth  if  the  President, 
uj)on  a  mere  slatement  of  his  counsel,  is  per- 
mitted to  postpone  the  further  inquiry  for 
thirty  days,  until  he  prepares  to  do — what? 
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Until  he  prepares  to  make  good  his  elaborate 
statement  set  forth  in  his  answer,  that  the 
Constitution  is  but  a  cobweb  in  hia  hands,  and 
that  he  defies  your  power  to  restrain  him. 

I  remember  very  well,  sir,  it  suggested  itself 
to  me  when  I  heard  this  discussion  going  on, 
the  weighty  words  of  that  great  man  (Chan- 
cellor Kent)  whose  Inminous  intellect  shed 
luster  upon  the  jurisprudence  of  hig  country 
in  the  State  of  New  York  for  more  than  a  third 
of  a  century,  which  he  wrote  down  in  his  Com- 
mentaries upon  the  laws,  and  which  will  live 
as  long  as  our  language  lives,  that  to  prevent 
the  abuse  cff  the  executive  trust — 

"The  Constitution  hitiS  rendBred  the  President  di- 
rectly amenable,  bylttii,formnladmiDiatration.  Xho 
iaviolnbility  of  an;  officer  of  Qovernmcnt  is  incom- 
iiatihlewiththeiepabliiuuitbiiaTyiianell  n^  niththe 
prinoiplos  of  rotrtbutlvo  joBtioB.  «  *  •  » 
''  If,  then,  neither  the  aemw  of  dnt;,  the  force  of  pub- 
lio  opinion,  noi  Uie  transitory  nature  uf  tbe  seat  are 
snfficient  to  seonre  a  faithfal  disoharge  of  the  oxecn- 
tive  trust,  but  the  Prcddentwill  use  the  aathoritj'  of 

land,  the  HottsoofBepresentatlTcaoan  arrest  him  in 
his  ooreor  by  resorting  to  the  power  of  impeacii- 
ment."— 1  Kent,  p.  313,  sec.  2S9. 

Faithful  to  the  duty  imposed  upon  us  by  our 
oaths  as  the  Representatives  of  the  people,  we 
hava  interposed  that  remedy  to  arrest  this 
man,  and  he  comes  to-day  to  answer,  saying, 
"Idefyyour  impeoohmentj  by  the  executive 
power  reposed  in  me  under  the  Contitution' ' — - 
and  I  beUeve  I  <]uote  almost  the  words  of  the 
answer  laid  belore  us — "by  the  executive 
power  reposed  in  me  by  the  Constitution,  I 
claim  in  the  presence  of  the  Senate,  I  claim  in 
the  presence  of  the  country,  the  power,  with- 
out challenge,  let,  or  Mniierance,  to  suspend 
every  cseeative  officer  of  this  Government  at 
my  pleasure."  I  venture  to  say  before  the 
enlightened  bar  of  public  opinion  in  America, 
by  these  words  incorporated  in  his  answer,  the 
President  is  as  guilty  of  malfeasance  and  mis- 
demeanor in  office  as  ever  man  was  guilty  of 
malfeasance  or  misdemeanor  in  ofQce  since 
nations  began  to  bo  upon  the  eartli.  What  I 
That  he  will  suspend  ail  executive  officers  of 
this  Governmeot  at  his  pleasure,  not  by  force 
of  tie  tenure-of-olSce  act,  to  which  he  him- 
self refers,  and  which  he  says  is  void  and  of  no 
effect,  but  by  force  of  the  Constitution  of  the 
United  States;  and  that,  too,  he  adds,  while 
the  Senate  of  the  United  States  is  in  session! 
What  does  he  mean  by  it?  Let  the  Senate 
answer  when  they  come  to  vote  on  this  propo- 
sition for  the  extension  of  time.  Does  he 
mean  by  it  that  he  will  vaeata  the  executive 
offices  and  not  fill  them  ?  Does  he  mean  by  it 
that  your  money  appropriated  by  your  laws  for 
carrying  on  and  administering  the  Government 
shall  remain  locked  in  the  vaults  of  your  Treas- 
ury, and  shall  not  be  applied  as  yonr  law 
directs?  Or  does  he  mean  by  it  that  he  will 
repeat  what  he  has  already  done  in  the  presence 
of  the  Senate,  and  in  violation  of  the  laws, 
that  he  will  remove  without  tbe  consent  of  the 
Senate,  and  he  will  appoint  while  the  Senate 


is  in  session  without  its  advice  or  consent,  just 
such  persons  as  will  answer  hie  own  purposes? 
Is  that  what  he  means?  If  he  does  it  is  a  very 
easy  method  of  repealing  the  Constitution  of 
the  United  States. 

The  appointing  power  is  "  by  and  with  the 
advice  and  consent  of  the  Senate."  The  power 
to  fill  vacancies  under  the  Constitution  isin  tbe 
President  only  as  to  such  vacancies  as  may  hap- 
pen during  the  recess  of  the  Senate,  and  so  the 
Constitution  reads.  Bnt,  according  to  the  logic 
set  out  in  this  elaborate  answer,  to  sapport 
which  the  President  wishes  thirty  days  of  time 
for  preparation,  he  h  to  vacate  every  execu- 
tive office  of  tiie  United  States  at  hib  own 
pleasure,  in  the  presence  of  the  Senate,  without 
Its  consent  while  they  are  in  session,  and  fill 
his  pleasure  ad  interim  even  while  they 
■     ■       '■         "•"■    ' ■■■--'    indif 


I  ask  the  Senate  to  deliberate, 
whether  the  time  would  not  soon  come,  if  that 
example  were  persisted  in  and  followed,  that 
not  a  single  executive  office  in  America  would 
be  filled  by  any  man  "  by  and  with  the  advice 
and  consent  of  the  Senate;"  but.  on  the  con- 
trary, every  such  office  would  be  filled  without 
the  advice  or  consent  of  the  Senate. 

I  admit,  sir,  it  is  a  tim^-honored  rule  of  the 
common  law,  the  growth  of  centuries,  the 
gathered  wisdom  of  a  thousand  years,  that  the 
accused  has  the  right  to  a  speedy  and  an  im- 
partial trial.  I  claim  that  the  people  also  have 
a  right  to  a  speedy  and  impartial  trial,  and  that 
the  question  pending  here  touches  in  some  sort 
the  right  of  the  people.  In  their  name  we 
demand  here  a  speedyand  impartial  trial.  If 
the  President  is  not  guilty,  we  ask  in  behalf  of 
the  country  that  he  shall  be  declared  not  guilty 
of  the  offenses  *ith  which  he  stands  charged. 
If  it  be  the  judgment  ot  the  Senate  that  he  has 
power  thus  to  lay  bands  upon  the  Constitution 
of  the  country  and  rend  it  in  tatters  in  the 
presence  of  its  custodians,  the  sooner  that 
judgment  is  pronounced  the  better. 

In  every  view  of  this  case,  in  the  light  of  the 
answer  to  which  we  have  listened,  I  feel  myself 
justified  in  saying  that  the  public  interests  de- 
mand that  this  trial  shall  proceed  until,  npou 
the  solemn  oath  of  the  ace  used  made  at  this  bar, 
itshallappearthatbeeannotproceed  on  account 
of  the  absence  of  witnesses  material  to  him, 
nor  until  he  states  what  he  expects  to  prove  by 
them  ;  because  I  venture  to  say  that  he  can 
make  no  showing  of  that  sort  which  we  are  not 
ready  upon  the  spot  to  meet  by  saying  we  will 
admit  that  the  witnesses  will  swear  to  his  state- 
ment, and  let  him  have  the  benefit  of  it.  Nearly 
all  the  testimony  involved  in  this  issue  is  doeu- 
mentikiy.  Much  of  it  is  official.  Enough  of  it, 
I  might  say,  is  official  in  its  character  to  justify 
the  trial  to  proceed  without  further  inquiiy  into 
the  facts. 


to   demand  it  of  ui 
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notify  the  couusel  for  the  accused  of  the  wit' 
tiesses  that  we  propose  to  call,  the  witneseeewe 
have  subptEuaed,  so  that  they  might  prepare  to 
meet  them  ;  and  it  will  occur  to  the  Senate  as 
this  trial  progresses  that  they  have  aa  much 
time  for  preparation  by  the  end  of  that  day 
when  the  case  on  the  part  of  the  Government 
of  the  United  States  shall  be  cloaedas  we  have. 
We  make  no  boast  of  any  superior  preparation 
in  this  matter.  We  desire  Biniply  to  discharge 
our  duty  as  best  we  can.  We  assume  no  supe- 
riority to  the  counsel,  as  was  intimated  by  the 
gentleman  who  last  spoke,  [Mr.  Stanbery;] 
but  we  desire  simply  to  disehargo  our  duty  here 
and  to  discharge  it  promptly  and  to  discharge 
it  faithfully,  and  we  appeal  to  the  Senate  to 
^rant  ns  the  opportunity  of  doing  so,  so  that 

tustice  way  be  done  between  the  people  of  the 
Tnited  States  and  the  President,  uiat  the  Con- 
stitution of  the  United  States  which  he  hasvio. 
lated  may  be  vindicated,  and  that  the  wrongs 
which  he  has  committed  against  an  outraged 
and  betrayed  people  may  be  speedily  redressed. 

Mr.  HENDERSON.  Mr.  President,  I  pro- 
pose an  order  which  I  send  to  the  Chair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order. 

The  Chief  Clerk  read  as  follows : 

Ordtred.  Thattheapplicfttionof  theconnEelfortliB 
PreBideut  to  bo  allowed  thirty  days  to  prepare  for  iho 
trial,  of  tbe^impeaohmeut  be  postponed  until  after 


Lied. 


Mr.  Manager  BUTLEH.  Mr.  President,  I 
should  like  to  call  the  attention  of  yourself  and 
the  Senate  CO  the  position  in  which  that  would 
place  the  Managers,  and  I  beg  to  express  the 
desire  on  the  part  of  the  Managers  that  this 
question  of  time  shall  he  settled  now.  If  a 
replication  is  needed  at  all,  I  think  I  can  say 
for  my  associates  that  it  will  be  the  common 
and  formal  replication,  the  sie  similiter  o{  the 
profession,  the  simple  joining  issue  upon  this 
answer,  and  therefore  for  this  purpose  it  may 
be  considered  as  filed. 

We  shall  have  to  be  ready  at  all  hazards  t^D- 
morrow  to  go  on  with  this  case,  with  the  ancer- 
taintjof  having  the  court  or  the.Seuate — I  beg 
pardon  for  the  word  "'court" — give  thirty  or 
more  days'  time  in  which  the  counsel  may  be 
prepared.  In  otherwords,  we  shall  be  obliged, 
under  the  high  sense  of  duty  which  is  pressing 
upon  us,  to  get  ready  by  day  or  by  night,  as  the 
case  may  be,  and  then  with  entire  uncertainty 
as  to  whether  the  Senate  major  majnot  grant 
further  time.  1  think  I  can  say  that  upon  this 
question  we  agree  with  the  counsel  for  the 
defense  that  it  is  better  for  all  that  it  he  settled 
now.  I  know  I  apeak  for  the  Managers.  I 
speak  foe  the  House  of  Representatives  when 
I  say  it  is  better  to  have  this  point  settled  now, 
Oursubptenas  are  out;  our  wituessesare  being 
summoned.  We  want  to  know  when  to  bring 
them  here.  Fix  a  day;  tell  us  when  we  can 
come  here  certain,  and  we  will  be  here.  That 
is  all  we  desire,  sir;  and  therefore  I  trust  gen- 
tlemen will  fix  at  this  IJme  the  hour  ana  tlie 


day  when  this  trial  shall  certainly  proceed,  the 
act  of  Providence  preventing  notwithstanding. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  order  moved  by  the  Senator  from  Missouri, 
[Mr.  Hendekson.] 

Mr.  TRUMBULL.    I  ask  for  the  yeas  and 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  25,  nays  28 ;  as  follows; 


,  Van  WinklB,  and  Viokant-25. 

X  A  Y8— UenrB.  Barard,  CameroD,  C!b  aodler,  Couk- 
ne.  Connese,  Corbett,  Craain,  Davis,  Drake,  Terryi 
arliiD.Howard,  Howe,  Morgan,  Moirili  of  VBrmont, 
[ortOB,  !N7e,  Pattereoa  of  New  Hampehire,  Fonie- 


r,  Ste« 


rt.Sumi 


OX  VOTINQ-Mr.  ■Wade- 
So  the  order  propo'sed  by  Mr.  Hbsdersok 
was  not  agreed  to. 

Mr.  HOWARD.  Mr.  President,  I  now  move 
that  the  motion  of  the  counsel  for  the  accused 
do  lie  on  the  table. 

Mr.  DRAKE.  Mr.  President,  I  rise  to  a 
question  of  order. 

The  CHIEF  JUSTICE.  The  Senator  will 
state  his  question  of  order. 

Mr.  DRAKE.  That  no  motion  to  lay  a 
proposition  by  the  counsel  for  the  defense,  or 
one  made  by  the  Managers  on  the  part  of  the 
prosecution,  upon  the  table,  can,  under  the 
rules  of  the  Senate,  be  entertained,  but  that  the 
Senate  must  come  to  a  direct  vote  upon  the 


pro, 


I^e^ 


CHIEF  JUSTICE.     The  Chair 


of 


igan,  that  the  proposition  of  the  counsel  for  the 
accused  lie  on  the  table,  is  not  in  order. 

Several  Senatobs.     Question,  question. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  what 
is  the  question? 

The  CHIEF  JUSTICE.  The  question  is  on 
the  motion  of  the  counsel  for  the  accused,  to 
be  allowed  thirty  days  for  preparation. 

Mr.  DRAKE.  On  that  question  I  ask  for 
the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  12,  nays  41 ;  as  follows : 
TEAS-MaasTB.  Bayard,  Bnckalew,  Davia,  Dison. 
DoDlitde,  HendriekB,  Johnsan,  MeCre«T,  Norton, 
PiitC«rsoqofTflniieBges,SaDl8biiry,  and  Vickers— 12. 
NA  YS^Mmbtb.  Anthony,  Oameron,  Cattell,Chand- 
ler,  Cole,Conkling,Conne»,Corbett,OraciD,  Drake. 
Edmunda.  Ferry,  Femeudeu,  Fowler,  FreUnghiiyBeD, 
ttrimes.  Harlan,  Honderron,  Howard,  Howe,  Kor- 
ean, Morrill  of  Maine,  Morrilt  of  Termont,  Morton, 
HyB,  Patterson  of  New  Hanipahire,  Pomeroy,  Bam- 
sev,  Roa?,   Sherman.    Spraaue,    Stewart.    Sumner, 
Thayer.  TiptOD,Trnmbnll,VaaVinkle,Willey,Wil- 
liama^Wilaon,  and  Yates-^l. 
HOT  VOTING-Mr.  Wade-1. 

The  CHIEF  JUSTICE.  Outhisquestionthe 
yeas  are  12  and  the  nays  are  41.  So  the  appli- 
cation for  thirty  days  for  preparation  is  denied. 

Mr.  SHERMAN.    I  move  that  the  Senate 
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the  motion. 

Mr.  BVART8.  I  now,  Mr.  Chief  Justice 
and  Senators,  move,  in  bebalf  of  the  Presi- 
dent and  in  the  name  of  his  counsel,  that 
he  be  allowed  (upon  the  application  which 
we  have  made  and  in  which  we  have  named 
thirty  days  as  a  reasonable  time)  a  reasona- 
ble time  after  the  replication  sliall  have  been 
filed,  to  be  now  fixed  by  the  Senate  in  their 
judgment. 

Mr.  JOHNSON.     What  time  is  tbat? 

Mr.  8TANBBRY.  Such  time  as  the  Senate 
shall  fix. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  his  motion  to  writing. 

Mr.  EVAET8.  I  will  state  it.  I  move  that 
on  the  application  we  have  made,  in  which  we 
have  named  thirty  days  as  a  reasonable  time, 
there  now  be  allowed  to  the  President  of  the 
United  States  and  his  counsel  such  reasonable 
time  for  preparation  for  trial,  after  the  replica- 
tion shall  have  been  filed,  as  shall  now  be  fixed 
by  the  Senate. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  his  motion  to  writing.  Does  the 
Senator  from  Ohio  withdraw  bis  motion  to 
ai^onru? 

Mr.  SHERMAN.  Yes,  sir;  but  after  the 
motion  is  reduced  to  writing  I  will  renew  it. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  is  the 
motion  proposed  to  be  submitted  by  one  of  the 
counsel  foe  the  President  of  the  United  States 
before  the  Senate  now? 

The  CHIEF  JUSTICE.  It  is  not  before 
the  Senate  until  it  has  been  reduced  to  writing. 

Mr.  JOHNSON.  I  thought  it  had  been  so 
reduced. 

The  CHIEF  JUSTICE.    It  has  not. 

Mr.  EVARTS.     It  is  now. 

The  CHIEF  JUSTICE.  The  Clerk  will 
report  the  order. 

The  Chief  Clerk  read  as  follows: 

The  oounsel  for  the  Pteaident  now  move  tbat  there 
be  allowed  for  the  prepuration  of  tha  Presiiiont  of 
the  OniledStateafortfietriai,  after  the  repliaation 
ahall  bs  filod  and  before  tho  trial  shall  beTeqitired  to 
proceed,  suoh  reasonable  time  as  shall  now  be  Qxed 
by  tho  SenatD. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  is  it  in 
order  to  amend  that  motion? 

Several  Senators.    No,  no. 

The  CHIEF  JUSTICE.  It  is  in  order  to 
propose  an  answer  to  it ;  not  to  amend  it. 

Mr.  JOHNSON,  I  move,  then,  Mr.  Presi- 
dent, that  ten  days  be  allowed  after  fi.llng  the 
replication. 

Mr.  SHERMAN.  I  move  that  the  Senate 
sitting  as  a  Court  of  Impeachment  adjourn  until 
one  o'clock  to-morrow. 

The  motion  was  agreed  to ;  and  the  Chief 
Justice  declared  the  Senate  sitting  for  the  trial 
of  the  impeachment  of  Andrew  Johnson  ad- 
journed until  to-morrow  at  one  o'clock. 


Tdesdj-t,  March  24,  18C8. 
The  Chief  Justice  of  the  United  States  en- 
tered the  Senate  Chamberatoneo'cleckp.  m,, 
escorted  bv  Mr.  Pombboy,  chairman  of  the 
committee  heretofore  appointed  for  the  pur- 
pose, took  the  chair,  and  directed  the  Ser- 
geant-at- Arms  to  open  tho  court  by  proclama- 

The  Sbboeant-at-Abm3.  Hear  ye  I  hear  ye  1 
All  persons  are  commanded  to  keep  silence 
while  the  Senate  of  the  United  States  is  silting 
for  the  trial  of  the  articles  of  impeachment 
exhibited  by  the  House  of  Representatives 
against  Andrew  Johnson,  President  of  the  Uni- 
ted States. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes. 

The  Secretary  commenced  to  read  the  Jour- 
nal of  yesterday's  proceedings. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  sub- 
mit to  the  Chair  whether  it  is  not  advisable  to 
postpone  the  reading  of  the  Journal  until  the 
Managers  and  the  counsel  for  the  accused  are 


Tbe  CHIEF  JUSTICE.  The  Sergeant- 
at-Arms  informs  the  Chief  Justice  that  the 
Managers  are  at  the  door  ;  and  he  has  directed 
the  Secretary  to  suspend  the  reading  of  tie 
minutes. 

The  oounsel  for  the  respondent, .  Messrs. 
Stanbery,  Curtis,  Evarts,  Nelson,  and  Groes- 
beclc  entered  the  Chamber  and  took  the  seats 
assigned  them. 

At  five  minutes  past  one  o'clock  the  pres- 
ence of  the  Managers  on  tbe  part  of  the  House 
of  Representatives  was  anno         d    t  th    d 
of  the  Senate  Chamber  by  th     b  t    t 

T^he  CHIEF  JUSTICE.  Th  M  g  l\ 
please  to  take  their  seats  with     tl     b 

The  Managers  were  condu  t  d  t      h  t 

provided  for  them. 

The   members  of  the  Ho  f  P  p  t 

ativea  appeared  at  the  door,  headed  by  Mi. 
E.  B.  WASHBtiRNE,  chairman  of  the  Com- 
mittee of  the  Whole  House,  and  accompanied 
by  tbe  Speaker  and  Clerk. 

The  CHIEF  JUSTICE.  TheSecretarjwill . 
now  read  the  minutes. 

Tbe  Secretary  read  the  Journal  of  the  pro- 
ceedings of  Monday,  March  23,  of  the  Senate 
sitting  for  the  trial  of  the  articles  of  impeach- 
ment exhibited  by  the  House  of  Representa- 
tives against  Andrew  Johnson,  President  of 
the  United  States. 

The  CHIEF  JUSTICE.  The  Chair  will 
lay  before  tbe  Senate  a  resolution  which  has 
been  received  from  the  House  of  Eepresenla- 

The  Secretary  read  as  follows: 

Ih  ihk  House  o*  REPSESENTiTivBS, 
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the  ManaKersoQ  tbeportof  tbe  Hoaee. 
Atteat:  EDWARD  McPHERSON, 

Clei-h  of  the  Hauis  of  ItepreaeMalivei: 

The  CHIEF  JUSTICE.     The  Senate  will 
receive  the  replication  of  the  Managers. 

Mr.  Manager  BOUTWBLL.     Mr.  President 

and  Senators,  I  am  charged  b;  the  Managers 

with  presenting  the  replication  which  has  been 

adopted  Liythe  House  ofBepi 

Ik  the  House 

United  SriTES,  March  24,  1868. 
Meplication  by  the  House  of  Representatives 
of  the  United  States  to  the  ansrcer  of  An- 
drew Johnson,  President  of  the  United  States, 
to  the  Articles  of  Impeachment  exhibited 
against  hita  by  the  Souse  of  Represetdatives. 
The  House  of  Eepreseatatites  of  the  Uni- 
ted States  have  considered  the  several  answers 
of  Andrew  Johnson,  President  of  the  United 
States,  to  the  several  artioles  of  impeaohment 
against  him  by  them  exhibited  in  the  name  of 
themselves  and  of  all  the  people  of  the  United 
States,  and  reserving  to  themselves  all  advan- 
tage of  eicception  to  the  insnfiiciency  of  liis 
answer  to  each  and  all  of  the  several  articles 
of  impeachment  exhibited  against  said  Andrew 
Johnson,  President  of  the  United  States,  do 
deny  each  and  every  averment  in  said  several 
answers,  or  either  of  them,  which  denies  or 
:s  the  acta,  intents,  crimes,  or  misde- 
i  charged  against  said  Andrew  John- 
son in  Che  said  articles  of  impeachment,  or 
either  of  them ;  and  for  replication  to  said 
answer  do  say  that  said  Andrew  Johnson, 
President  of  the  United  States,  is  guilty  of 
the  high  crimes  and  misdemeanors  mentioned 
in  said  articles,  and  that  the  House  of  Repre- 
sentatives are  ready  to  prove  the  same. 

SCHUYLER  COLFAX, 
Speaker  of  the  House  of  Bepresentatives. 
Edward  McPhbreon, 

Ckrh  of  the  House  of  Representatives. 
The  CHIEF  JUSTICE.    The  replication 
will  be  received  hy  the  Secretary  and  filed. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  an  authenticated  copy  of  the  replication 
he  fuijiished  to  the  counsel  of  the  President. 
The  motion  was  agreed  to. 
The  CHIEF  JUSTICE.  When  the  Senate 
sitting  as  a  court  of  impeachmeat  ai^i 
yesterday  evening,  a  motion  was  pending  on 
the  part  of  the  counsel  for  the  President  that 
finch  time  should  be  allowed  for  preparation 
as  the  Senate  might  please  to  determine,  and 
thereupon  the  Senator  from  Maryland  [Mr. 
Joekson]  submitted  an  order  which  will  be 
read  by  the  Secretary. 

The  Secretary  read  as  follows ; 


Orlfefed.    ' 


>t  the  1 


T  the 


^j,  Dnleea  fOr  causes  bI 


The  CHIEF  JUSTICE.  The  question  is  on 
agreeing  to  the  order. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  amendment,  to  come  in  im- 
mediately after  the  word  "Ordered,"  being  in 
the  nature  of  a  substitute. 

The  CHIEF  JUSTICE.  The  Senator  from 
Massachusetts  moves  to  strike  out  all  after  the 
word  "  Ordered,"  and  to  substitute  what  will 
be  read  by  tho  Secretary. 

The  Secretary  read  as  follows: 
Now  that  replication  haa  been  filed,  the  Senate, 
adhering  Co  its  inte  already  adopted,  will  piooe«l 
with  the  trial  from  dajF  to  day  (Sundays  exoepted) 
unlesa  otherwise  ordered  on  reason  shown. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  by  way  of  substitute. 

Mr.  EDMUNDS.  Mr.  President,  I  move 
that  the  Senate  retire  to  consider  the  pending 
question. 

Mr.  SUMNER  and  others.     No;  no. 

The  CHIEF  JUSTICE.  It  is  moved  by  the 
Senator  from  Vermont  that  the  Senate  retire 
to  consider  the  question  arising  upon  the  order 
moved  by  the  Senator  from  Maryland  and  the 
substitute  proposed  by  the  Senator  from  Mas- 
sachusetts. [Having  put  the  question.]  The 
ayes  appear  to  have  it. 

Mr.  CONKLING  and  Mr.  SUMNER  called 
for  the  yeas  and  nays,  and  they  were  ordered ; 
aud  being  taken,  resulted — yeas  29,  nays  23  ; 
BH  follows; 

YEAS— Messrs.  Anthony,  Barnrd,  Buckalew.Cor- 
botC  DaviB,  Diioo,  Doolittlo.  Edmunds,  Feasenden, 
Fowler.  Fielinehnyscn.  Orimoe.  Henderson.  Heod- 
ricks,  Howe,  Joimaon,  MeCreery,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton.  Norton,  Patterson  of 
New  Hamnih ire, Patterson  of  Tennfeaae,  Saalabnry, 
EpTOcno.  Van  Winkle.  Vickers.  Willef.  and  Wil- 
lionia-29, 

HAYS-Moaara.  ConiBron,  Cattell.  Chandler,  Cole, 
Conklinff,  Conness,  Craeio,  Drake,  J-'erry,  Ilarian, 
Howard,  Morgan,  Nyo.  Pomeroy,  Ramsey,  Rosa. 
Sherman,  Stewart.  Snmner,  Thayer,  Tiptou.  Trum- 
bull, and  Wilson— 23. 

NOT  VOTING— Messrs.  Wade  and  Yates-l 

The  CHIEF  JUSTICE.  On  this  question 
the  j'cas  are  29  aud  the  nays  are  23.  So  the 
motion  is  agreed  to,  aud  the  Senate  will  retire 
for  consultation. 

The  Senate  accordingly,  at  twenty-flve  min- 
utes past  one  o'clock,  retired,  with  the  Chief 
Justice,  to  their  conference  chamber. 

The  Senate  having  been  called  to  order  in 
their  conference  chamber, 

The  CHIEF  JUSTICE  stated  the  question 
to  be  on  the  amendment  proposed  by  Mr.  Sum- 
NEii  to  the  order  submitted  by  Mr.  Johnson. 

Mr.  JOHNSON  modified  the  order  submitted 
by  him  so  as  to  read  i 

Ordtred,  That  the  Senate  v 

n  Thuraday.the 2d  "of  April." 
Mr.  WILLIAMS   submitted  the   following 

Ordered.  Tbftt>he_ further  consideration  of  the  re- 

tho  Managers^ave  opened  their  case  and  aubmitted 
their  evidenoe. 
Mr.  CONKLING  moved  to  amend  the  order 
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proposed  by  Mr.  JoHNSOS,  by  etriking  out 
''Tlmrsdaj,  the  2d  of  April,"  and  inserting 
"  Monday,  the  30th  of  March  instant." 

Mr.  SlTMNEit  called  for  the  yeas  and  naya 
on  this  amendment,  and  they  were  ordered ; 
and  being  taken,  resulted— yeas  28,  naya  24; 
as  follows ; 


_ „   ,  art,  Sumnor, 

Thojer.  TiptoD.  Willes,  ffilliams,  and  Wllaon— 28. 

H4YS— Mesara,  Andiony,  Bwaid,  Bnokftlcw.Oor- 
bett,  Bnvis,  Dlzon,  DooUttle,  Edmnnds.  Fessendon. 
rojrier,  FiBliiiBbiwBBn,  GriinBS,  HeEderson,  Ilend- 
noks,  Jabneon,  MoCreerr.  Norton,  PnttaraDn  of  Ten- 
neaaoe.  SanlBbiuT.  Sherman,  Sprasuc,  Trumbull, 
Van  Winkle,  and  Vickeri-^ai 
NOT  VOXtNG-Massra.  Wado  and  Yates-2. 

So  the  amendment  was  agreed  to. 

The  CHIEFJUSTICE  stated  the  next  ques- 
tion to  be  upon  the  adoption  of  the  order  pro- 
posed by  Mr.  Williams. 

Mr.  WILLIAMS  called  for  the  yeas  and 
naye,  and  they  were  ordered ;  and  being  taken, 
resulted— yeas  9,  nays  42 ;  as  follows : 


and  Williams-S. 

NAYS— MciEra.  Baj'ard,  BucktJev,  Cameron.  Cat- 
Mi,  Oole,  Conkline,  Conncae,  CiaEin,  Davia.  Doo- 
IJtCle,  Droko,  Edmunds,  Ferrr,  FeascndeD,  I'onlcr. 
rrelinelinyaen,  Henderson.  Hendricks.  Howe,  John- 
son, UuCreerr,  Mnrrtllnl'MuiDe,  Morrill  of  Vermont, 
Morton,  Norton,  Nye,  Patterson  of  New  Hampshire, 
Pomeroy,  BsmBer.  Boaa,  Saulsborv,  Slierman, 
Spraguo,  Stewni't.  Snmaer,  Thayer,  Tipton,  Trum- 
bull.  Van  Winkle,  Viokera,  Willey,  and  ■ffilaon-42. 
NOT  VOTIMG-Merara.  Corbott.  Wade,  and 
Yates^-3. 

So  the  order  proposed  by  Mr.  Williams  was 
not  agreed  to. 

The  question  recurring  on  the  amendment 
proposed  in  the  Senate  Chamber  by  Jlr.  Su:.i- 
SER  to  the  order  submitted  by  Mr.  JoHKsoN, 

Mr.  SUMNER  withdrew  bis  amendment. 

The  CHIEF  JUSTICE  stated  the  question 
to  be  on  the  order  proposed  by  Mr.  Johksok, 
as  amended,  as  follows: 


Ordered,  Thnt  tho  Senate  will  c< 


m  on  Monday,  tht 


S™ 


e  trial 


Mr.  HENDRICKS  moved  to  amend  the 
order  by  adding  thereto  tlie  words,  "and  pro- 
ceed therein  with  all  convenient  dispatch,  un- 
der the  rules  of  tho  Senate  sitting  upon  the 
trial  of  an  impeachmeni:." 

The  amendment  was  adopted ;  and  the  order, 
&s  amended,  was  agreed  to. 

On  motion  of  Mr.  MORTON,  the  Senate 
agreeiJ  to  return  to  tho  Senate  Chamber. 

The  Senate  returned  to  the  Ohamboi",  and 
the  Chief  Justice  resumed  the  Chair  at  twenty- 
three  minutes  past  three  o'clock  p,  m. 

The  OHiEF.lUSTJGE.  The  Chief  Justice 
is  inatrueted  to  inform  the  counsel  for  tbe  re- 
spondent that  the  Senate  has  agreed  upon  an 
order  in  response  to  their  application,  which 
will  now  be  read. 


The  Chief  Clerk  read  as  foliows : 
Ordered,  That  Che  Scaata  will  commoHCB  the 
)f  tho  President  opon  the  articles  of  impeschi 


trial  0 


ttiiif  proceed  liiereio  with  i 
in  impeaohmcnt. 


The  CHIEF  JUSTICE.  Have  tho  Managers 
on  the  part  of  the  House  anything  further  to 
propose? 

Mr.  Manager  BINGHAM.  Mr.  President, 
we  have  nothiug  further  to  propose. 

The  CHIEF  JUSTICE.  Have  the  counsel 
for  the  reepondent  anything  to  propose  ? 

[No  response.] 

Mr.  Manager  BUTLER.  Will  the  President 
allow  me  to  give  notice  to  the  witnesses  on  the 
part  of  the  House  of  ilepresentatives  who  are 
in  attendance,  that  they  must  appear  here  at 
one  o'clock  on  Monday,  the  30th  ? 

Mr.  EDMUNDS.  Half  past  twelve  o'cloci:. 
The  rules  provide  for  half  past  twelve. 

Mr.  Manager  BUTLER.  Half  past  twelve 
o'clock  on  Monday,'the  SOtti. 

Mr.  WILSON.  I  move  that  the  Senate  sit- 
ting for  the  trial  of  this  impeachment  adjourn 
until  Monday  next  at  half  past  twelve  o'clock. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Senate  sitting 
as  a  court  of  impeachment  stands  adjourned 
until  half  past  twelve  o'clock  on  Monday  next, 
the  Both  instant. 

Monday,  March  30,  1868. 

At  half  past  twelve  o'clock  p.  m.  the  Chief 
Justice  of  the  United  States  entered  the  Sen- 
ate Chamber,  escorted  by  Mr.  Pomebot,  chair- 
man of  the  committee  heretofore  appointed 
foe  (hat  purpose. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  open  the  court  by  proclamation. 

Tho  Serge  ANT- AT.  Anna.  Hearyel  hearye! 
hear  ye  1  All  persons  are  commanded  to  keep 
silence  while  the  Senate  of  the  United  States  is 
flitting  for  the  trial  of  the  articles  of  impeach- 
ment exhibited  by  the  House  of  Represent- 
atives against  Andrew  Johnson,  President  of 
the  United  States. 

The  President's  counsel,  Messrs.  Slanbery, 
Curtis,  Evarts,  Nelson,  and  Groesbecfc  entered 
theChamberandtookthoseatsassignedtothem, 

At  twelve  o'clock  and  thirty-five  minutes 
p.  m.  the  Sergeant- at- Arm 3  announced  the 
presence  of  the  Managers  of  the  Impeachment 
on  the  part  of  the  House  of  Representatives, 
and  they  were  conducted  to  the  seats  assigned 
to  them. 

Immediately  afterward  the  presence  of  the 
members  of  the  House  of  Representatives  was 
announced,  and  the  members  of  the  Commit- 
tee of  the  Whole  House,  headed  by  Mr.  B.  B. 
Washbubmb,  of  Illinois,  the  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk  of  the  House  of  Representatives,  en- 
tered the  Senate  Chamber  and  took  the  seats 
prepared  for  them. 
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The  CHIEF  JUSTICE.  Themimitesoftlie 
last  day'e  proceedings  will  now  be  read  by  the 
Secretary. 

The  Secretary  read  the  proceedings  of  the 
Senate  sitting  on  Tuesday,  March  24,  18G8,  for 
the  trial  of  Audrew  Johnson,  President  of  the 
United  States. 

The  CHIEF  JUSTICE.  Gentlemen,  Man- 
agers of  the  House  of  Representatives,  you  will 
now  proceed  in  support  of  the  articles  of  im- 
peaclimont.  Senators  will  please  give  their 
attention. 
Opening  Argument  of  Mr,  Bhti^b,  qf  Massa- 

chusetls,  one  of  the  Managers  on  tlie  im- 

peackjitent  of  the  R'esident. 
Mr.  President  and  Genllemeii  ttf  the  Senate  : 

The  onerous  duty  has  fallen  to  my  fortune 
to  present  to  you,  imperfectly  as  I  must,  the 
several  propositions  of  fact  and  lawupon  which 
the  House  of  Kepresentativea  will  endeavorto 
sustain  the  cause  of  the  people  against  the 
President  of  the  United  States,  now  pending 

The  high  station  of  the  accused,  the  novelty 
of  the  proceeding,  the  gravity  of  thebusiness, 
the  importance  of  the  questions  to  be  presented 
to  your  adjudication,  the  possible  momentous 
result  of  the  issues,  each  and  all  must  plead 
for  me  to  claim  yonr  attention  for  as  long  a 
time  OS  your  patience  may  endure. 

Now,  for  the  first  time  in  the  history  of 
the  world,  has  a  nation  brought  before  its  high- 
est tribunal  its  chief  e.tecntive  magistrate  for 
trial  and  possible  deposition  from  office  upon 
charges  of  maladministration  of  the  powers 
and  duties  of  that  office.  In  other  times  and 
in  other  lands  it  has  been  found  that  despot- 
isms could  only  he  tempered  by  assassination, 
and  nations  living  under  constitutional  govern- 
ments even  have  found  no  mode  by  which  to 
rid  themselves  of  a  tyrannical,  imbecile,  or 
faithless  ruler,  save  by  overturning  the  very 
foundation  and  framework  of  the  Government 
itaelf.  And  but  recently,  in  one  of  the  most 
civilized  and  powerful  Governments  of  the 
world,  from  which  our  own  institutions  have 
been  largely  modeled,  we  have  seen  a  nation 
submit  for  years  to  the  rule  of  an  insane  Iiing, 
because  its  constitution  contained  no  method 
for  hit  removal. 

Our  lathers,  more  wisely  founding  our  Got- 
ernment,  haveprovidedfor  such  and  all  similar 
exigencies  a  conservative,  eBectual,  and  practi- 
cal remedj;  by  the  constitntional  provision  that 
the  "Preddent,  Vice  President,  and  all  civil 
officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for  and  conviction 
of  treason,  bribery,  or  other  high  crimes  and 
misdemeanors."  The  Constitution  leaves  noth- 
ing to  implication,  either  as  to  the  persons  upon 
whom,  or  the  body  by  whom,  or  the  tribunal 
before  which,  or  the  offenses  for  which,  or  the 
manner  in  which  this  high  power  should  be 
exercised ;  each  and  all  are  provided  for  by 
express  words  of  imperative  command. 


The  House  of  Representatives  shall  solely 
impeach ;  the  Senate  only  shall  try ;  and  in 
case  of  conviction  the  judgment  shall  alone  be 
removal  from  ofBce  and  disgnalilicalion  for 
office,  oneor  both.  These  man  a  atorv  provisions 
became  necessary  to  adapt  a  well-Known  pro- 
cedure of  the  mother  country  to  the  institutions 
of  the  theninfiint  Republic.  But  a  single! 
dent  only  of  the  business  was  left  to  or--' 


i  that 


the 


pacities  which  are  the  groundwork  of  impeach- 
ment. This  was  wisely  done,  because  human 
foresight  is  inadequate  and  human  intelligence 
fails  in  the  task  of  anticipating  and  providing 
for,  by  positive  enactment,  all  the  infinite  gra- 
dations of  human  wrong  and  sin  by  which  the 
liberties  of  a  people  and  the  safety  of  a  nation 
may  be  endangered  from  the  imbecility,  cor- 
ruption, and  unhallowed  ambition  of  its  rulers. 

It  may  not  be  nninstructive  to  observe  that 
the  framers  of  the  Constitution,  while  engaged 
in  their  glorious  and,  I  trust,  ever-endunng 
work,  had  their  attention  aroused  and  their 
minds  quickened  most  signally  upon  this  very 
topic.  In  the  previous  year  only  Mr.  Burke, 
from  his  place  in  the  House  of  Commons  in 
England,  had  preferred  charges  for  impeach- 
ment against  Warren  Hastings,  and  three  days 
before  our  convention  sat  he  was  impeached  at 
the  bar  of  the  House  of  Lords  for  misbehavior 
in  office  as  the  ruler  of  a  people  whose  nums 
bers  were  counted  by  millions.  The  mails 
were  then  bringing  across  the  Atlantic,  week  by 
week,  the  eloquent  accusations  of  Burke,  the 
gorgeous  and  burning  denunciations  of  Sheri- 
dan, inbehalf  of  the  oppressed  people  of  India, 
against  one  who  had  wielded  over  tbem  more 
than  regal  power.  May  it  not  have  been  that 
the  trial  then  in  progress  was  the  determining 
cause  why  the  framers  of  the  Constitution  left 
the  description  of  offenses  because  of  which 
the  conduct  of  an  officer  might  be  inquired  of 
to  be  defined  hy  the  laws  and  usages  of  Par- 
liament as  found  in  the  precedents  of  the 
mother  country,  with  whieu  our  fathers  were 
as  familiar  as  we  are  with  our  own  7 

In  the  light,  therefore,  of  these  precedents, 
he  question  arises.  What  are  impeachdbU 
offenses  under  the  provisions  of  our  Constitu- 

To  analyze,  to  compare,  to  reconcile  these 
precedents  is  a  work  rather  for  the  closet  than 
the  forum.  In  order,  therefore,  to  spare  yonr 
attention,  I  have  preferred  to  state  the  result 
to  which  I  have  arrived,  and  that  you  may  see 
the  authorities  and  discussions,  both  in  this 
country  and  in  England,  from  which  we  deduce 
our  propositions,  so  far  as  applicable  to  this 
case,  I  pray  leave  to  lay  before  you,  at  the  close 
of  my  argument,  a  brief  of  all  the  precedents 
and  authorities  upon  this  subject  in  ooth  coun- 
tries, for  which  I  am  indebted  to  the  exhaustive 
and  learned  labors  of  ray  friend,  Hon.  William 
Lawbence,  of  Ohio,  member  of  the  Judiciary 
Committee  of  the  House  of  Representatives, 
in  -which'  I  fully  concur  and  which  I  adopt. 
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Wb  define,  therefofp,  an  impeachable  high 
crime  or  misdemeanor  to  be  one  in  its  aature 
or  conaequencei  suboereiBe  of  some  fundamental 
or  essential  pniicipU  <(f  ^ovtmmenf  or  highly 
pr^udiciallo  the  public  inf  er«a{,  and  this  may 
consist  of  a  violation  of  the  ConstitttMon,  ^ 
law,  of  an  official  oath,  or  of  duly,  bg  an  act 
committed  or  omitted,  or,  without  violating  a 
positive  laie,  bg  the  abase  of  discretionary 
powers  from  improper  motives,  or  for  any 
improper  purpose. 

The  firat  criticism  which  will  strike  the  mind 
on  a  cursory  examination  of  this  definition  ia 
that  some  of  tbe  enamerated  acta  are  not 
within  the  common-law  definition  of  crimes. 
It  is  but  common  learning  that  in  tbe  English 

Srecedents  the  words  "high  crimes  and  mis- 
emeanors"are  univeraalljused;  but  any  mal- 
versation in  office  highly  prejudicial  to  the 
public  interest,  or  sobversive  of  some  funda- 
mental principle  of  government  by  which  the 
safety  of  a  people  may  be  in  danger,  is  a  high 
crime  against  tbe  nation,  as  tbe  term  is  used 
in  parliamentary  law. 

Hallam,  in  bia  Constitutional  History  of 
England,  certainly  deduces  tbig  doctrine  from 
the  precedents,  and  especially  Lord  Danby, 
case  14,  State  Trials,  600,  of  which  he  says: 

"The  Commons,  in  impeochine  Lord  D(uibs,  went 
a  great  iray  towfird  eslahlisbinE  the  principle  tbat 
no  miiuBt«r  can  shelter  himself  behind  the  throne  by 

1  leading  obcdleDCe  to  the  orders  of  hia  Bovereiga. 
[e  ia  answerable  for  tbe  iuMice,  (As  honettn,  the 
tOSt^  <if  ail  uteaiara  emanaliiia  Itom  tbe  orowD,  as 
well  38  for  their  htalUs,-  and  thus  tbe  executive 
odmtnlatraUon  is,  or  oogbt  to  be,  subordinate  in  all 
great  matters  of  poller  to  the  euperin(«ndence  and 
virtoal  ooutrol  of  the  two  Hooeea  of  Parliament." 

Mr.  Christian,  in  his  notes  to  the  Commenta- 
ries of  Blackstone,  explains  the  collocation  and 
use  of  the  words  "high  crimes  and  misdemean- 
ors" by  saying: 

"  ^hen  the  words '  high  crimes  and  misdemeanors, 
are  used  Id  prosecntione  by  impeachment  the  words 
'bigh  crimes^  have  no  definite  sigDificatioo.bat  are 
used  merely  to  give  Ereater  solemnity  to  the  ohargo." 
A  like  interpretation  must  have  been  given 
by  the  framers  of  the  Constitution,  because  a 
liKe  definition  to  ours  waa  in  the  mind  of  Mr. 
Madison,  to  whom  more  than  to  any  oth^'we  are 
indebted  for  the  phraseology  of  our  Constitu- 
tion, for,  in  the  First  Congress,  when  discuss- 
ing the  power  to  remove  an  officer  by  the 
President,  which  is  one  of  tbe  Tery  material 
■juestions  before  the  Senate  at  this  moment,  he 
uses  the  following  words: 

■•The  danger  oonsista  mainly  in  this:  that  the  Pres- 
Identcan  displace  from  office  a 


place,  he  will  be  irDpeachable  by  th 


.    In  the 


0,  for  i  eoBtand  that  tbe 
wanton  removal  oi  raenu>riou9  officers  would  subject 
him  to  impeaehment  and  removal  from  hie  own  high 

Strengthening  this  view,  we  find  that  within 
ten  years  afterward  impeachment  was  applied 
by  tne  very  men  who  framed  the  Constitution 
to  the  acts  of  public  officers  which  under  no 
common-law  definition  could  be  jusOy  called 


crimes  or  misdemeanors,  either  bigb  or  low. 
Leaving,  however,  the  correctness  of  our  prop- 
osition to  be  sustained  by  the  authorities  we 
fiimish,  we  are  naturally  brought  ({>  the  con- 
sideration of  the  method  of  the  procedure  and 
the  nature  of  the  proceedings  in  eases  of  im- 
peachment, and  the  character  and  powers  of 
the  tribunal  by  which  high  crimes  and  misde- 
meanors are  to  be  adjudged  or  determined. 

One  of  the  important  questions  which  ineets 
us  at  the  outset  is:  is  this  proceeding  a  trial, 
as  that  term  is  understood  so  far  as  relates  to 
the  rights  and  duties  of  a  court  and  jury  upon 
an  indictment  for  crime?  Is  it  not  rather  more 
in  the  nature  of  an  inquest  of  office  ? 

The  Conalitntion  seems  to  have  determined 
it  to  be  the  latter,  because,  under  Its  provis- 
ions, the  right  to  ret^n  and  hold  office  is  the 
only  subject  that  can  be  finally  adjudicated; 


All  investigations  of  fact  are,  in  some  sense, 
trials,  but  not  in  the  sense  in  which  the  word 
is  used  by  courts. 

Again,  as  a  correlative  question ; 

Is  this  body,  now  sitting  to  determine  tbe 
accusation  of  the  House  of  Representatives 
against  the  President  of  the  United  States,  the 
Senate  of  the  United  States  or  a  court? 

I  trust,  Mr.  President  and  Senators,  I  may 
be  pardoned  for  making  some  suggestions  upon 
these  topics,  because  to  us  it  seems  these  are 

Siestions  not  of  forms,  but  of  substance.  If 
is  body  here  is  a  court  in  any  manner  as 
contradistinguished  from  the  Senate,  then  we 
agree  that  many,  if  not  alt,  tbe  analogies  of  the 
procedures  of  courts  must  obtain ;  that  tbe 
common-law  incidents  of  a  trial  in  court  must 
have  place;  that  you  may  be  bound  in  your 
proceedingis  and  adjudication  by  the  rules  and 
precedents  of  the  common  or  statute  law ;  that 
the  interest,  bias,  or  preconceived  opinions  or 
affinities  to  the  party  of  the  judges  may  be 
open  to  inquiry,  and  even  the  rules  of  order 
and  precedenli  in  courts  should  have  effect; 
that  the  Managers  of  the  House  of  Representa- 
tives mustconfbrm  to  those  rulesas  they  would 
be  applicable  to  public  or  private  prosecutors 
of  crime  in  courts,  and  that  the  accused  may 
claim  the  benefit  of  tbe  rule  in  criminal  cases, 
that  he  may  only  be  convicted  when  the  evi- 
dence makes  the  fact  clear  beyond  reasonable 
doubt,  instead  of  by  a  preponderance  of  the 
evidence. 

We  claim,  and  respectfully  insist,  that  this 
tribunal  has  none  of  the  attributes  of  a  judi- 
cial court  as  they  are  commonly  received  and 
understood.  Of  course  this  question  must  be 
largely  determined  by  the  express  provisions 
of  the  Constitution,  and  in  it  there  is  no  word, 
as  is  well  known  to  you.  Senators,  which  gives 
the  slightest  coloring  to  the  idea  that  this  is  a 
court,  save  that  in  tbe  trial  of  this  particular 
respondent  the  Chief  Justice  of  the  Supreme 
Court  must  preside.  But  even  this  provision 
can  have  no  determining  effect  apon  the  ques- 
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tion,  because  is  not  this  the  same  tribunal  in 
all  its  powers,  iocidents,  and  duties,  when  other 
civil  officers  are  broaght  to  its  bar  for  trial, 
when  the  Vice  President  (not  a  judicial  officer) 
must  preside  ?  Can  it  be  contended  for  a  mo- 
ment that  this  ia  the  Senate  of  tbe  United  States 
when  sitting  on  the  trial  of  all  other  officers, 
and  a  court  only  when  the  President  is  at  the 
bar,  solely  because  in  this  case  the  Constitu- 
tion has  designated  the  CMef  Justice  as  the 
presiding  officer  ? 

The  fact  that  Senators  are  sitting  for  this 
purpose  OQ  oath  or  affirmation  does  not  influ- 
ence the  areunient,  because  it  is  well  under- 
stood that  that  was  but  a  substitute  for  the 
obligation  of  honor  under  which,  by  the  the- 
ory of  the  British  constitution,  the  peers  of. 
England  were  supposed  to  sit  in  lilie  cases, 

A  peer  of  England  makes  answer  in  a  court 
of  chancery  upon  honor  when 
son  must  answer  npon  oath.     But  oi 
sweeping   away  all   distinctions  of 
quired  every  man  alike,  acting 
prooeeding  like   this,  to  take 
Constitution  holds  all  good  m< 
able  and  entitled  to  honor. 

The  idea  that  this  tribunal  was  a  court  seems 
to  have  crept  in  because  of  the  analogy  to 
siuiilar  proceedings  in  trials  before  the  House 
of  Lords. 

Analogies  have  ever  been  found  deceptive 
and  illusory.  Before  such  analogy  is  invoked 
we  must  not  forget  that  the  Houses  of  Parlia- 
ment at  first,  and  latterly  the  House  of  Lords, 
claimed  and  exercised  jurisdiction  over  all 
crimes,  even  where  the  punishment  extended 
to  life  and  limb.  Br  express  provision  of  our 
Constitalion  all  such  jurisdiction  is  taken  from 
the  Senate  and  "  the  judicial  power  of  the 
United  States  is  vested  in  one  Supreme  Court 
and  such  inferior  courts  as  from  time  to  time 
Congress  may  ordain  and  establish." 

We  suggest,  therefore,  that  ne  are  in  the 
presence  of  the  Senate  of  the  United  States, 
convened  as  a  constitutional  tribanal,  to  in- 
quire into  and  determine  whether  Andrew  John- 
son, because  of  malversation  in  office,  is  longer 
fit  to  retain  the  office  of  President  of  the  United 
States,  or  hereafter  to  hold  any  office  of  honor 

Iresupetfiilly  submit  that  thus  far  yourmode 
of  proceeding  has  txo  analogy  to  that  cf  a  courL 
You  issue  a  summons  to  give  the  respondent 
notice  of  the  case  pending  against  bim.  You 
do  not  sequester  his  person — you  do  not  require 
his  personal  appearance  even ;  you  proceed 
against  him  and  will  go  on  to  determine  his 
cause  in  his  absence,  and  make  the  final  order 
therein.  How  different  is  each  step  from  tl 
of  ordinary  criminal  procedure. 

A   constitutional  tribunal   solely,  you 
bound  by  no  law,  either  statute  or  comu 
which  may  limit  your  constitutional  preroga- 
tive.    You  consult  no  precedents  save  those 
of  the  law  and  custom  of  parliamentary  bodies. 
Yon  are  a  law  unto  yourselves,  bouod  only  by 


the  natural  principles  of  equity  and  justice, 
and  that  salun  popidi  saprema  est  lex. 

Upon  these  principles  and  parliamentary  law 
nojudeescanaidyou,  and,  indeed,  in  late  years 
the  judges  of  England  in  the  trial  of  impeach- 
ment, declined  to  speak  to  a  question  of  par- 
liamenta^  law,  even  .at  the  request  of  the 
House  of  Peers,  although  they  attended  on 
them  in  their  robes  of  office. 

Nearly  five  hundred  years  ago,  in  1388,  the 
House  of  Lords  resolved,  in  the  case  of  Bel- 
knap and  the  other  judges,  "That  these  matters, 
when  brought  before  them,  shall  be  discussed 
and  adjudged  by  the  course  of  Parliament,  and 
not  by  the  civil  law,  nor  by  the  common  law 
of  the  land  used  in  other  inferior  courts." 

And  that  resolution,  which  was  in  contra- 
vention of  the  opinion  of  all  the  judges  of 
England,  and  against  the  remonstrance  of 
Richard  II,  remains  the  unquestioned  law  of 
England  to  this  day. 

Another  determining  quality  of  this  tribunal, 
distinguishing  it  from  a  court  and  the  analogies 
of  ordinary  legal  proceedings,  and  showing  that 
it  is  a  Senate  only,  is,  that  there  can  be  no  right 
of  challenge  by  either  jtarty  to  any  of  its  mem- 
bers for  favor  or  malice,  affinity,  or  int^est. 

This  baa  been  held  from  the  earliest  times  in 
Parliament  even  when  that  was  the  high  court 
of  judicatuiie  of  the  realm  sitting  to  punish  all 
crimes  against  the  peace. 

In  the  case  of  the  Duke  of  Somerset,  (1 
Howell's  State  Trials,  page  521,)  as  early  as 
1551,  it  was  held  that  the  Duke  of  Northum- 
berland and  the  Marquis  of  Northampton  and 
the, Ear!  of  Pembroke,  for  an  attempt  upon 
whose  lives  Somerset  was  on  trial,  should  sit 
in  judgment  upon  l.im  against  the  objection  of 
the  accused  because  "a  peer  of  the  realm 
might  not  be  challenged." 

Again,  the  Uuke  of  Northumberland,  (ibid,, 
1  State  Trials,  p.  765,)  Marquis  of  North- 
ampton, and  Earl  of  Warwick,  being  on  trial 
for  their  lives,  A.  D.  1553,  before  the  court 
of  the  Lord  High  Steward  of  England,  one  of 
the  prisoners  inquired  whether  any  such  per- 
sons as  were  equally  culpable  in  that  crime, 
and  those  by  whose  letters  and  commandments 
he  was  directed  in  all  his  doings,  might  be  his 
judges,  or  pass  npon  his  trial  at  his  aeath.  It 
was  answered  that,  "  If  any  were  as  deeply  to 
be  touched  as  himself  in  that  case,  yet  as  long 
as  no  attainder  of  record  were  against  them, 
they  were  nevertheless  persons  able  in  the  law 
to  pass  upon  any  trial,  and  not  to  be  challenged 
therefor,  but  at  the  prince's  pleasure." 

Again,  on  the  trial  of  Earls  of  Essex  and 
Southampton  (ibid.,  I  State  Trials,  p.  1335) 
for  high  treason,  beforeallthe  justices  of  Eng- 
land, A.  D.  1600,  the  Earl  of  Essex  desired 
to  know  of  my  Lord  Chief  Justice  whether  he 
might  challenge  any  of  the  peers  or  no,  Wfaere- 
unlo  the  Lord  Chief  Justice  answered  "No." 
Again,  in  Lord  Audley's  case  (ibid.,  3  State 
Trials,  p.  402,  A.  D.,  1681)  it  was  questioned 
whether  a  peer  might  challenge  his  peers,  as 
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jurats.  It  was  answered 
bj  all  the  judges,  after  consultation,  "he  might 
not."  [1  his  case  is  of  more  value  because  it 
was  an  indictment  for  being  accessory  to  rape 
upon  his  own  wife,  and  had  no  political  influ- 
ence in  it  whatever.]  The  same  point  was 
rnled  in  the  Countess  o^ Essex's  case,  on  trial 
for  treason.     (Moore's  Reports,  621.) 

In  the  Earl  of  Portland's  case,  A.  D.  1701, 
{ibid.,  Sl4i,te  Trials,  p.  288,)  the  Commons 
objected  that  Lord  Sommers,  the  Barl  of  Ox- 
ford, and  Lord  Halifax,  who  bad  been  im- 
Eeacbed  by  the  Commoaa  before  the  House  of 
ords  for  being  concerned  in  thn  same  acts  for 
wbicb  Portland  was  being  brought  to  trial, 
voted  and  acted  with  the  House  of  Lords  in 
the  preliminary  proceedings  of  said  trial,  and 
were  upon  a  committee  of  conference  in  rela- 
tion thereto.  Eut  the  lords  after  discussion 
solemnly  resolved  "that  no  lord  of  Parliament, 
impeached  of  high  crimes  and  misdemeanoi^, 
can  be  precluded  from  voting  on  any  occasion, 
except  on  his  own  trial." 

In  the  trial  of  Lord  Viscount  Melville,  A.  D. 
1806,  (ibid.,  29  State  Trials,  p.  1398,)  some  ob- 
servadoDS  having  been  made  as  to  the  possible 
bias -of  some  portion  of  the  peers,  (by  the 
counsel  for  defendant,)  Mr.  Whitebread,  one 
of  the  managers  on  the  part  of  the  Commons, 
answered  as  follows : 

"My  lords,  us  to  yonr  own  eonrt,  something  bus 
been  tbronii  cut  about  tbe jpoBEibili^of  acballeDKe. 
tTpon  Buoh  a  antflect  it  will  not  bo  nBcesaaiy  to  soy 
moFO  than  this,  whioh  has  been  admitted:  that  an 
order  waaeiven  by  the  Houhb  of  Oommona  to  proso- 
oate  Lord  Melville  In  a  eonrt  of  lawwberebe  would 
navB  thorwittoohallenrohig  jurors."  •  •  * 
•  "What  did  the  noble  viscount  then  do  br  the 
meanBotoneothiafrienda?"  *  »  »  » 
"Eromthe  month  of  tbutleamedeentlemanoiime  at 
last  the  TOOoeasfiil  motion : '  that  Henry,  Viscount  of 
Hslville,  be  impeached  of  high  e/imes  ,and  raisde- 

ia  herobyhlaonnoptiOQ.*'  •  '  •  *  *  ■'But, 
my  lords,  uoballoDge  to  your  lordships!  Is  not  every 
individual  peer  the  guaiiiian  of  bis  own  honor!" 

la  the  trial  of  Warren  Hastings  the  same 
point  was  ruled,  or,  more  properly  speaking, 
taken  for  granted,  for  of  the  more  than  one 
hundred  and  seventy  peers  who  commenced 
the  trial  but  twenty-nine  sat  and  pronounced 
the  verdict  at  the  close,  and  some  of  those 
were  peers  created  since  the  trial  began,  and 
bad  not  heard  either  the  opening  or  much  of 
the  evidence;  and  during  the  trial  there  had 
been  by  death,  succession,  and  creation,  more 
than  one  houdred  and  eighty  changes  in  the 
House  of  Peers,  who  were  his  judges. 

We  hare  abundant  authority  also  on  this 
point  in  our  own  country. 

In  the  case  of  Judge  Pickering,  who  was 
tried  in  March,  1804,  for  drunkenness  in  office, 
although  undefended  in  form,  yet  he  had  all 
his  rights  preserved. 

This  trial  being  postponed  a  session,  three 
Senators — Samuel  Sroitn  of  Maryland,  Israel 
Smith  of  Vermont,  and  John  Smith  of  New 
York — who  had  all  been  members  of  the  House 
of  BepresentativeS)  and  there  voted  in  favor 


■e  Senators 

Mr.  Smith,  of  New  York,  raised  the  ques- 
tion, by  asking  to  be  excused  from  voting.  Mr. 
Smith,  of  Maryland,  declared  "he  would  not 
bo  influenced  from  his  duty  by  any  false  deli- 
cacy ;  that  he,  for  his  part,  felt  no  delicacy 
upon  the  subject;  the  vole  he  had  given  in  the 
other  House  to  impeach  Jndge  Pickering  would 
have  no  influence  upon  him  in  the  court-,  his 
constituents  had  a  right  to  his  vote,  and  he 
would  not  by  any  act  of  his  deprive,  or  consent 
to  deprive,  them  of  that  right,  but  would  claim 
'  ''  ■' '  ,  as  upon  every  other 

bmitted  to  tlie  Senate 
while  he  had  the  honor  of  a  seat." 

A  vote  being  had  upon  the  question,  it  waa 
'determined  tbatthesegentlemen  should  sit  and 
vote  on  the  trial.  This  passed  in  the  affirma- 
tive by  a  vote  of  19  to  7,  and  all  the  gentiemen 
eat  and  voted  on  every  question  during  the 
trial. 

On  the  trial  of  Samuel  Chase  before  the 
Senate  of  the  United  States  no  challenge  waa 
attempted,  although  the  case  was  decided  by 
an  almost  strict  party  vote  in  high  party  times, 
and  doubtless  many  of  the  Senators  nad  formed 
and  expressed  opinions  upon  his  conduct. 

That  arbitrary  judge,  but  learned  lawyer, 
knew  too  much  to  attempt  any  such  futile 
movement  as  a  challenge  to  a  Senator.  Cer- 
tain it  is  that  the  proprieties  of  the  occasion 
were  not  marred  by  the  worse  than  anomalous 
proceeding  of  the  challenge  of  one  Senator  to 
another,  especially  before  the  defendant  had 
appeared. 

Nor  did  the  managers  exercise  the  right  of 
challenge,  although  Senators  Smith  and  Mitch- 
ell, of  New  York,  were  members  of  the  Senate 
on  the  trial  and  voted  not  guilt}/  on  every  ar- 
ticle, who  had  been  members  of  the  House 
when  the  articles  were  found,  and  had  there 
voted  steadily  against  the  whole  proceeding. ' 
Judge  Feck's  case,  which  was  tried  in  msl, 
affords  another  instance  in  point. 

The  conduct  of  Judge  Peck  had  been  the 
subject  of  much  animadversion  and  comment 
by  the  public,  and  had  been  for  four  years 
pending  before  the  Congress  of  the  United 
States  before  it  Anally  came  to  trial.  It  was 
not  possible  but  that  many  of  the  Senate  had 
both  formed  and  expressed  opinions  upon 
Peck's  proceedings,  and  yet  it  never  occurred 
to  that  good  lawyer  to  make  objection  to  his 
triers.  Nor  did  the  managers  challenge,  al- 
though Webster,  of  Massachusetts,  was  a  mem- 
ber of  the  committee  of  the  House  of  Repre- 
senta,tivestowhomthepetitionforimpeachment 
was  referred,  and  which,  after  examination, 
reported  thereon  "leave  to  withdraw,"  and 
Sprague,  of  Maine,  voted  against  the  proceed- 
ings of  the  House,  while  Livingston,  of  Louis- 
iana, voted  for  them.  All  of  these  gentlemen 
sat  upon  the  trial,  and  voted  as  they  did  in  the 
House. 
A  very  remarkable  and  instructive  case  waa 
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that  of  Judge  Addiaon,  of  Pennsylvania,  in 
]80*:  There,  after  the  atticlps  of  impeach 
ment  were  framed,  the  trial  was  postponed  to 
another  session  of  theLegialature  Meanwhile 
three  membersof  the  HouseotRepresentatiyes, 
who  had  voted  for  the  articlesofimpeacliment, 
were  elected  to  the  Senate  and  became  the 
triers  of  the  articles  of  impeachment  of  which 
they  had  solemnly  voted  tVe  re'ipondent  to  be 
guilty.  To  their  sitting  on  the  trial  Jadge 
Addiaon  objected,  but  after  an  eshanstive 
argument  his  objection  was  overruled — 17  to  6. 
Two  of  the  minority  were  the  gentlemen  who 
had  voted  him  guilty,  and  who  themselves 
olyecteil  to  sitting  on  the  trial. 

Thus  stands  the  case  upon  authority.  How 
does  it  stand  upon  principle? 

In  a  conference  held  in  1691,  between  the 
Lords  and  Commons,  on  a  proposition  to  limit 
the  number  of  judges,  the  Lords  made  answer : 
"Thai  in  the  0B3o  of  impeaolimBnts,  which  aie  the 
groans  of  Che  people,  and  for  the  bieheat  crimes,  aud 
cnrry  witlilhcm  aereater  supposition  of  guilt  tban 
any  other  iiQoaaiLtioa,  there  all  the  lords  most  judge." 

There  have  been  nan;  iustances  in  England 
where  this  necessity,  that  no  peer  be  esouaed 
from  sitting  on  such  trials,  has  produced  curi- 
ous results.  Brothers  have  sat  upon  the  trials 
of  brothers,  fathers  npon  the  trials  of  sons  and 
daughters,  uncles  npon  the  trials  of  nephews 
and  nieces ;  no  excuse  being  admitted. 

One,  and  a  most  peculiar  and  painful  in- 
stance, will  suffice  upon  this  point  to  illnatrate 
the  strength  of  the  rule.  In  the  trial  of  Anne 
Bullen,  the  wife  of  one  sovereign  of  England 
and  the  mother  of  another,  her  father,  Xord 
Rochefort,  and  her  uncle,  the  Duke  of  Norfolk, 
sat  as  judges  and  voted  guilty,  although  one  of 
the  charges  against  the  daughter  and  niece  was 
a  criminal  intimacy  with  her  brother,  the  son 
and  nephew  of  the  judges. 
■  It  would  seem  impossible  that  in  a  profeed- 
ing  before  such  a  tribunal  so  constituted  there 
could  be  a  ohallenge,  because,  aa  the  number 
of  triers  is  limited  by  law,  and  as  there  are  not 
now,  and  never  have  been,  any  provisions, 
either  in  England  or  in  this  country,  for  sub- 
stituting anotiier  for  the  challenged  party,  as  a 
talesman  is  substituted  in  a  jury,  the  accused 
might  escape  punishment  altogether  bj  chal- 
lenging a  sufficient  number  to  prevent  a  quo- 
rum, or  the  accuser  mightoppresa  the  respond- 
ent by  challenging  all  persons  favorable  to  bim 
.  nntil  the  necessary  auanimity  for  conviction 
was  secured. 

This  proceeding  being  but  an  inquest  of 
office,  and,  except  in  a  few  rare  instances, 
always  partaiing,  more  or  less,  of  political  con- 
siderations, and  requiring  to  be  discussed,  before 
Eresentation  to  the  triers,  by  the  coordinate 
ranch  of  the  Legislature,  it  is  impossible  that 
Senators  should  not  have  opinions  and  convic- 
tiona  upon  the  subject- matter  more  or  less  de- 
cidedly formed  before  the  case  reaches  them. 
If,  therefore,  challenges  could  be  allowed  be- 
cause of  suchopinious,  asin  thecaseof  jnrors, 


trial  could  go  forward,  because  every  intel- 
ligent Senator  could  be  objected  to  upon  one 
-'le  or  the  other. 

I  should  have  hardly  dared  to  trouble  the 
Senate  with  such  minuteness  of  citation  and 
iment  upon  this  point,  were  it  not  that  cer- 
persons  and  papers  outside  of  this  body, 
by  sophistries  drawn  from  the  analogies  of  the 
proceeding  in  courts  before  juries,  have  en- 
deavored, in  advance,  to  prejudice  the  public 
mind,  batlittloinstructedin  this  topi::,  because 
of  the  infrequenoy  of  impeachments,  against 
the  legal  validity  and  propriety  of  the  proceed- 
ings upon  this  trial. 

I  may  be  permitted,  without  offljnge,  further 
to  state  that  these  and  similar  reasons  have 


of  the  triers  of  near  affinity  to  the  accused. 

We  believe  it  is  his  right,  nay,  his  duty  to  the 
State  he  represents,  to  sit  upon  the  trial  as  he 
would  upon  any  other  matter  which  should 
come  before  the  Senate.  His  seat  and  vote 
belong  to  his  constituents,  and  not  to  himself, 
to  be  used  according  to  his  best  judgment  upon 
every  gravematter  that  comes  before  theSenate. 

Again,a3politic8l  considerations  ate  involved 
in  thia  trial,  raising  questions  of  interest  to  the 
constituents  of  every  Senator,  it  is  his  right  and 
duty  to  express  himself  as  fullyand  freelynpon 
such  questions  as  npon  any  other,  even  to 
express  a  belief  in  the  guilt  or  innocence  of  the 
accused,  or  to  say  he  will  sustain  bim  in  the 
course  he  is  taking,  altliongh  he  so  says  after 
accusation  brought.  Let  me  illustrate.  Sup- 
pose that  after  this  impeachment  had  been  voted 
by  the  House  of  llepresentatives  the  constituents 
of  any  Senator  had  called  a  public  meeting  to 
sustain  the  President  against  what  they  were 
pleased  to  term  the  "  tyrannical  acts  of  Con- 
gress toward  hiiu  in  impeaching  him,"  and 
should  call  npon  their  Senator  to  attend  and 
take  part  in  such  meeting,  I  do  not  conceive 
that  it  would  or  ought  to  be  legally  objected 
against  him  as  a  disqualification  to  sitnpon  this 
trial,  npon  the  principles  I  have  stated,  if  he 
should  attend  the  meeting  or  favor  the  object, 
or  if  his  engagements  in  the  Senate  prevented 
his  leaving.  I  have  not  been  able  to  find  any 
legal  objectlonin  the  books  to  his  writing  a  let- 
ter to  such  meeting,  containing,  among  other 
ike  the  following: 
Senate  CaAUSEii.  i:eirvary  21, 186S. 

J 1 

„i!l  bOBU...  „„ 

ralnetantlj' compelled  tc 

be  present  and  address  tbe  moetink  to  be  bold  in  our 
oLW  on  that  day.       *«•»••« 

That  the  Prealdentofthe  United  States  has  sinceiclv 
endeavored  to  creaervo  these  (onr  &ee  iaatitatlona) 
tcoBX  violation  I  have  no  donbt,  and  I  have,  tliere- 
foro.  throa^houtthonnfbrtnuatedlSbienee  of  opinion 


c  by  yoar  invitation,  andrcErettiDsuiat 
<ith  regard,  yonrohedieilt  servant, 
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We  should  have  as  much  right  to  expect  his 
vote  on  a  clearly-proven  case  of  guilty  as  had 
King  Henry  Vlll  to  hope  for  the  vote  of  her 
father  ogainat  Jiis  wife.     He  got  it. 

King  Henry  knew  the  strength  of  his  case, 
and  we  know  the  strength  of  oura  against  this 
reapondent. 

If  it  be  aaid  that  thia  is  an  infelicity,  it  is  a 
sufficient  and  decisive  answer  that  it  is  the  in- 
felicity of  B  precise  conBtitutional  provision, 
which  provides  that  the  Senate  shall  have  the 
sole  ^ower  to  try  impeachments,  and  the  only 
security  against  hias  or  prejudice  on  the  part 
of  any  Senator  is,  that  two  thirds  of  the  Sena- 
tors present  are  neceaaary  for  conviction. 

To  thia  rule  there  is  but  one  possible  excep- 
tion, fouoded  on  both  reason  and  authority, 
that  a  Senator  may  not  be  a  judge  in  his  own 

I  havi  thought  it  necessary  to  determine  the 
nature  and  attributes  of  the  tribunal  before 
we  attend  to  the  scope  and  meaning  of  tlie 
accosalion  before  it. 

The  first  eight  articles  set  out  in  several  dis- 
dinct  forms  the  acts  of  the  respondent  in^emov- 
ing  Mr.  Stanton  from  office,  and  appointing  Mr. 
Thomas  ad  interim,  differing  in  legal  effect  in 
the  purposes  for  which  and  the  inteut  with 
whicii  either  or  both  of  the  acta  were  done, 
and  the  legal  du^es  and  rights  infringed  and 
Ihe  acts  of  Congress  violated  in  ao  doing. 

All  the  articles  nUege  these  acts  to  be  in 
contravention  of  his  oath  of  office,  and  in  dis- 
regard of  the  duties  thereof. 

If  they  are  bo,  however,  tlie  President  might 
havethejiowertodothemandec  thelaw;  still, 
being  so  done,  they  ate  acts  of  official  miscon- 
duct, and,  as  we  have  seen,  impeachable. 

The  President  has  the  legal  power  to  do 
many  acts  which,  if  done  in  disregard  of  his 
duty,  or  for  improper  pnrpoaea,  then  the  exer- 
cise of  that  power  is  an  official  misdemeanor. 

Ex.gr.;  hehas  the  power  of  pardon  i  if  ex- 
ercised in  a  given  case  for  a  corrupt  motive,  as 
for  the  payment  of  money,  or  wantonly  par- 
doning aU  criminals,  it  would  be  a  tnisdemeanor. 
Examples  might  be  multiplied  indefinitely. 

Article  first,  stripped  of  legalverbiage,  al- 
leges that,  having  suspended  Mr.  Stanton  and 
reported  the  same  to  the  Senate,  which  refused 
to  concur  in  the  anapension,  and  Stanton  hav- 
ing rightfully  resumed  the  duties  of  his  office, 
the  respondent,  with  knowledge  of  the  facta, 
iasued  an  order  which  is  recited  for  Stanton's 
removal,  with  intent  to  violate  the  act  of  March 
2,  1S67,  to  regulate  the  tenure  of  certain  civil 
offices,  and  with  the  further  intent  to  remove 
Stanton  from  the  office  of  Secretary  of  War, 
then  in  the  lawful  discharge  of  its  duties,  in 
contravention  of  said  act,  without  the  advice 
and  eonseut  of  the  Senate,  and  against  the 
Constitution  of  the  United  States. 

Article  two  charges  that  the  Preaident,  with- 
out authority  of  law,  on  the  21st  of  February, 
1868,  issued  letter  of  authority  to  Lorenzo 
Thomas  to  act  as  Secretary  of  War  ad  interim, 


the  Senate  being  in  session,  in  violation  of  the 
]  tenure- of- office  act,  and  with  intent  to  violate 
'  it  and  the  Conalitution,  there  being  no  vacancy 
in  the  office  of  Secretary  of  War. 

Article  three  ailegea  the  same  act  as  done 
without  authority  of  law,  and  alleges  an  intent 
to  violate  the  Constitntion. 

Article  fonr  charges  that  the  President  con- 
spired with  Lorenzo  Thomas  and  divers  other 
persons,  with  intent,  by  intimidation  and 
(Areaia,  to  prevent  Mr.  Stanton  from  holding  the 
office  of  Secretary  of  War,  in  violation  ot  the 
Constitution  and  of  the  act  of  July  31,  1861. 

Article  five  charges  the  same  conspiracy  with 
Thomas  to  prevent  Mr.  Stanton's  holding  hia 
office,  and  thereby  to  prevent  the  execution  of 
the  civil- tenure  act. 

Article  six  charges  that  the  President  con- 
spired with  Thomas  to  seize  and  possess  the 
property  under  the  control  of  the  War  Depart- 
ment by  force,  in  contravention  of  the  act  of 
Jul^  31,  1861,  and  with  intent  to  disregard  the 
civil  tenure-of- office  act. 

Article  seven  charges  the  same  conapiVaey, 
with  intent  only  to  violate  the  civil  tenure-of- 
office  act. 

Articles  three,  four,  five,  six  and  seven,  may 
ail  be  considered  together,  as  to  the  proof  to 
support  them. 

It  win  he  shown  that,  having  i-emoved  Stan- 
ton and  appointed  Thomas,  the  President  sent 
Thomas  to  the  War  Office  to  obtain  possession ; 
that  having  been  met  by  Stanton  with  a  denial 
of  his  rights,  Thomas  retired,  and  after  con- 
sultation with  the  President  Thomas  asserted 
his  purpose  to  take  possession  of  the  War  Office 
hy  torce,  making  his  boast  in  several  public 
places  of  his  intentions  so  to  do,  but  was  pre- 
vented by  being  promptly  arrested  by  process 
from  the  court. 

This  will  be  shown  by  the  evidence  of  Hon. 
Mr.  Van  HoEtj,  a  member  of  the  House,  who 
was  present  when  the  demand  for  possession 
ofthe  War  Offieewasmadeby  General  Thomas, 
already  made  pubiic. 

By  the  testimony  of  Hon.  Mr.  Bitkleigh, 
who,  after  that,  in  the  evening  of  the  21st  of 
February,  was  told  byThomas  that  he  intended 
to  take  possession  of  the  War  Office  by  force 
the  following  morning,  and  invited  him  up  to 
see  the  performance.  Mr.  Burleigh  attended, 
but  the  act  did  not  come  off,  for  Thomas  had 
been  arrested  and  held  to  bait. 

By  Thomas  boasting  at  Willard's  Hotel  on 
the  same  evening  that  he  should  call  on  Gen- 
eral Grant  for  military  force  to  put  him  in  pos- 
session of  the  office^  and  he  did  not  see  how 
Grant  could  refuse  it. 

Article  eight  charges  that  the  appointment 
of  Thomas  was  made  for  the  purpose  of  get- 
ting control  of  the  disbursement  of  moneys 
appropriated  for  the  military  service  and  De- 
partment of  War. 

In  addition  to  the  proof  already  adduced  it 
will  be  shown  that,  after  the  appointment  of 
Thomas,  which  must  have  been  known  to  the 
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members  of  hia  Caijmet,  the  President  caused 
B.  formal  notice  to  be  served  on  the  Secretary 
of  the  Trtiisurj  to  the  end  that  tlifi  Secretary 
might  answer  the  requisitions  for  money  of 
Thomas,  and  this  was  only  prevented  by  the 
firmness  with  which  Stanton  retained  posses- 
sion of  the  books  and  papersof  the  War  Office. 

It  nill  be  seen  that  every  fact  charged  in 
article  one  is  admitted  by  the  answer  of  the 
respondent;  the  intent  is  also  admitted  as 
charged ;  tliat  is  to  say,  to  set  aside  the  civil 
tenure- of- office  act,  and  to  remove  Mr.  Stan- 
ton from  the  office  of  the  Secretary  for  the 
Department  of  War  without  the  advice  and 
consent  of  the  Senate,  and,  if  not  justified, 
contrary  to  the  provisions  of  the  Constilutiott 
itself. 

The  only  question  remaining  is,  does  the 
respondent  justify  himself  hy  the  Constitution 
and  laws  ? 

On  this  he  avers,  that  by  the  Constitution 
there  is  "conferred  on  the  President,  asapart 
of  the  executive  power,  the  power  at  any  and 
all  times  of  removing  froia  office  all  executive 
officers  foe  cause,  tone  judged  of  bythe  Presi- 
dent alone,  and  that  he  veriiy  believes  that  the 
executive  power  of  removal  from  office  con- 
fided to  him  by  the  Constitution,  as  aforesaid, 
includes  the  power  of  suspension  from  office 
indefinitely." 

Now,  these  offices  so  vacated  must  be  filled 
temporarily,  at  least,  by  his  appointment,  be- 
cause government  must  go  on ;  there  can  be 
no  interregnum  in  the  exeootion  of  tie  laws  in 
an  organized  Government;  he  claims,  there- 
fore, of  necessity,  the  right  to  fill  their  places 
with  appointments  of  his  choice,  and  that  this 
power  cannot  be  restrained  or  limited  in  — 
degree  by  any  law  of  Congress,  because, 
avers,  "that  the  power  was  conferred,  and  the 
duty  of  exercising  it  in  fit  cases  was  imposet' 
on  the  President  by  the  Constitution  of  thi 
United  States,  and  that  the  President  conid 
not  be  deprived  of  this  power  or  relieved  of 
this  duty,  nor  could  the  same  bp  vested  by  law 
in  the  President  and  the  Senate  jointly,  either 
in  part  or  whole." 

This,  then,  is  the  plain  and  inevitable  issue 
before  the  Senate  and  the  American  people; 

Has  the  President,  under  the  Constitution, 
the  more  than  kingly  prerofflitive  at  will  to  re- 
move frSm  office  and  suspend  from  office  indefi- 
nitely, all  executive  officers  of  the  United  States, 
either  civil,  military,  or  naval,  at  any  and  all 
times,  and  fill  the  vacancies  with  creatures  of 
ills  own  appointment,  for  his  own  purp' 
without  any  restraint  whatever,  or  possil 
of  restraint  by  the  Senate  or  by  Congress 
through  laws  duly  enacted? 

The  House  of  Representatives,  in  behalf  of 
the  people,  join  this  issue  by  affirming  that  the 
exercise  of  such  powers  is  a  high  misdemea 

If  tlio  affirmative  is  maintained  hy  the 
spocdent,  then,  ao  far  as  the  first  eight  articles 


it  ^ilty" 


are  concerned — unless  such  corrupt  purposes 
are  shown,  as  will  of  themselves  make  the  exer- 
cise of  a  legal  power  a  crime — the  respondeat 
must  go,  and  ought  to  go  quit  and  free. 

Therefore,  by  these  articles  and  the  answers 
thereto,  the  momentous  question,  here  and 
now,  is  raised  whether  the  presideiiiial  office 
iiaelf  (if  if  has  the  prerogatives  and  power 
claimed  Jbr  it)  ought,  in  fixct,  to  exist  as  a 
part  of  the  constitutional  goverument  of  afn« 
people,  while  by  the  last  three  ardcles  the  sim- 
pler and  less  important  inquiry  is  to  be  determ- 
ined, whether  Andrew  Johnson  has  so  con- 
ducted himself  that  he  oaght  longer  to  hold 
any  constitutional  office  whatever.  The  latter 
sinKS  to  merited  insignificance  compared  with 
the  grandeur  of  the  farmer. 

If  that  is  sustained,  then  a  right  and  power 
hitherto  unclaimed  and  unknown  to  the  people 
of  the  country  is  ingrafted  on  the  Constitution, 
most  alarming  in  its  extent,  most  corrupting 
in  its  influence,  most  dangerous  in  its  tend' 
encies,  and  most  tyrannical  in  its  exercise. 

Whoever,  therefore,  votes  ",r 
these  articles  votes  to  enchain  o 
tions,  and  to  prostrate  them  at  the  feet  of  any 
man  who,  being  President,  may  choose  to  con- 
trol them. 

For  this  most  stupendous  and  unlimited  pre- 
rogative the  respondent  cites  no  line  and  ad- 
duces no  word  of  constitutional  enactment; 
indeed  he  could  not,  for  the  only  mention  of 
removal  from  office  in  the  Constitution  is  as  a 
part  of  the  judgment  in  case  of  impeachment, 
and  the  only  power  of  appointment  is  by  nom- 
ination to  the  Senate  of  officers  to  be  appointed 
by  their  advice  and  consent,  save  a  qnalified 
and  limited  power  of  appointment  by  the  Presi- 
dent when  the  Senate  is  not  in  session.  Whence, 
then,  does  the  respondent  by  his  answer,  claim 
to  have  derived  this  power?  I  give  him  the 
benefit  of  hia  own  words,  "that  it  was  practi- 
cally settled  by  the  First  Congress  of  the  Uni- 
ted States."  Again,  I  give  him  the  benefit  of 
his  own  phrases  aa  set  forth  in  his  messsage  to 
the  Senate  of  2d  of  March,  1867,  made  a  part 
of  his  answer:  "the  question  was  decided  by 
the  House  of  Representatives  by  a  vote  of  34 
to  20,  (in  this,  however,  he  is  mistaken,)  and 
in  the  Senate  by  the  casting  vote  of  the  Vice 
President."  In  the  same  answer  he  admits 
that  before  he  undertook  the  exercise  of  this 
most  dangerous  and  stupendous  power,  after 
seventy-five  years  of  study  and  examination 
of  the  Constitution  by  the  people  living  under 
it,  anotier  Congress  has  decided  that  there 
was  no  such  unlimited  power;  so  that  he  ad- 
mits that  this  tremendous  power  which  he 
claims  from  the  legislative  construction  of  one 
Congress  by  a  vote  of  34  to  20  in  the  House 
and  a  tie  vote  in  the  Senate  has  been  dented 
by  another  House  of  more  than  three  times 
the  number  of  members  by  n  vote  of  ISS  to 
37,  and  by  a  Senate  of  more  than  double  the 
number  of  Senators  by  a,  vote  of  33  to  10,  and 
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this,  too,  after  he  had  presented  to  them  all 
the  argumenta  in  its  fiivor  that  he  could  find 
to  sustain  his  claim  of  power. 

If  he  derives  tbia  power  from  the  practical 
settleraeutof  one  Congress  of  a  legislative  eon- 
Btructioo  of  the  constitutional  proTiMons,  whj 
may  not  such  cotiatrnction  teas  practically  set- 
tled more  authoritatively  by  the  greater  una' 
nimitj  of  another  Congress — yea,  as  we  shall 
see,  of  many  other  Congresses? 

The  great  c[uesfJon,  however,  stilt  returns 
upon  lis,  whence  comes  this  power?  How 
derived  or  conferred  7  Is  it  unlimited  and  un- 
restrained, illimitable  and  unrestcaiuable,  as 
the  President  claims  it  to  be  ? 

In  presenting  this  topic  it  will  be  my  duty, 
and  I  shall  attempt  to  do  nothing  more,  to 
state  the  propositions  of  law  and  the  authori- 
ties to  support  them,  so  fiir  as  they  may  come 
to  my  knowledge,  leaving  the  argument  and 
illostratioua  of  the  question  to  be  extended  in 
the  close  by  abler  and  better  hands. 

If  a  power  of  remuTal  in  the  Bxecutive  is 
found  at  all  in  the  Constitntion  it  is  admitted 
to  be  an  implied  one,  either  from  the  power 
of  appointment  or  because  ''the  executive 
power  is  vested  iii  tho  President." 

Has  the  executive  powergranted  bythe  Con- 
stitution bythese  wordsany  limitations?  Does 
the  Constitution  invest  the  President  with  all 
executive  power,  prerogatives,  pciTileges,  and 
immunities  enjoyed  by  executive  officers  of 
other  countries — kingsand  emperors — without 
limitation?  If  so.  then  the  Constitution  has 
been  much  more  liberal  in  granting  powers  to 
the  executive  than  to  the  legislative  branch  of 
the  Government,  as  that  has  only  ''  ail  legis- 


_ _   .    .  Dntroilable  legislative  powers,  as 

there  are  many  limitations  upon  that  power  as 
exercised  by  the  Parliament  of  England,  for 
example.  So  there  are  many  executive  powers 
expressly  limited  in  Ihe  Constitution,  such  as 
declaring  war,  making  rules  and  regulations 
for  the  government  of  the  Army  and  Navy,  and 
coining  money. 

As  some  executive  powersarelimitedbythe 
Constitution  itself,  is  it  not  clear  that  the  words, 
"  the  executive  power  is  rested  in  ibe  Presi- 
dent" do  not  confer  on  him  all  executive 
powers,  but  must  be  conBtrued  with  reference 
to  other  constitutional  provisions  granting  or 
regulating  specific  powers?  The  executive 
power  of  appointment  is  clearly  limited  by  the 
words ; 

"HeaiallnominatB.andibj'andwitlitliOBdviceand 
eonscnt  of  tbe  Secnto,  shall  appoint,  einbaMadora," 
•  •  »  *  -111111  all  other  oicmofthoUni- 
ted  States  whose  nppointmanta  are  not  herein  other- 
wise provided  ivi,  and  nbiub  ehull  lie  established  br 
law.''^ 

It  is  not,  therefore,  more  in  accordance  with 
thetheoryoftheConstitutionto  imply  the  power 
of  removal  from  the  power  of  appointment,  re- 
etrained  by  like  liraitations,  than  to  imply  it 


solely  as  a  prerogative  of  executive  power  and, 
therefore,  illimitable  and  uncontrollable?  Have 
the  people  anywhere  else  in  the  Constitution 
granted  illimitable  and  uncontrollable  powers 
either  to  the  executive  or  any  other  branch  of 
the  Government?  Is  not  the  whole  frame  of 
government  one  of  checks,  balances,  and  limit- 
ations? la  it  to  be  believed  that  onr  fathers, 
just  escaping  from  the  oppressions  of  mon- 
archical power,  and  so  dreading  it  that  they 
feared  the  very  name  of  '"ng,  gave  this  more 
than  kingly  power  to  the  Executive,  illimita- 
ble and  uncontrollable,  and  that,  too,  by  impli- 
cation merely? 

Upon  this  point  our  proposition  is,  that  the 
Senate  being  In  session,  and  an  ofSce,  not  an 
inferior  one,  within  the  terms  of  the  Constitu- 
tion, being  filled,  the  President  has  the  implied 
power  of  inaugurating  the  removal  ont}/  by 
nomination  of  a  successor  to  the  Senate,  which, 
when  consented  to,  works  the  fullremovaland 
supersedeas  of  the  incumbent.  Such  has  been, 
it  is  believed,  the  practice  of  the  Government 
from  the  beginning  down  to  the  act  about  which 
we  are  inquiring.  Certain  it  is  that  Mr.  Web- 
ster, in  the  Senate  in  1836,  so  asserted  without 
contradiction,  using  the  following  language; 

"If  one  mftu  be  Secretary  of  Stute  and  another  bo 
appointed,  tha  lirst  goes  ont  b;  the  more  force  of  tha 

ofremOTBl'wbtttoTer.  Andtbisisthepraetlcoof the 
Goverumeiit,  and  bus  been  baai  the  first.  In  all  the 
removals  which  have  been  mnde  the;  have  peocralljr 
been  eucoted  eimplr  by  makiDB  other  appointmenls. 
IcauDotGnd  a  ease  to  thacoutrair-  There  la  no  sneh 
thine  as  &nr  diitinot  nffioial  Mtof  remaval.  I  have 
looked  into  the  practice,  and  caused  inquiiles  to  be 
made  in  Ibe  Departments,  and  I  da  not  learn  that 
tms  each  proceeding  is  known  as  an  entry  or  r>»:ord 
of  the  removal  of  an  officer  from  office,  and  the  Pres- 
ident would  only  net  in  Each  cases  by  causins  Eomo 
proper  record  or  entry  to  be  madoas  proof  of  the  fact 
of  removal.  I  am  aware  that  there  have  been  some 
cases  in  wbioh  notice  has  boanBent  to  personsin  office 
thattheirBervicesareorwlllbe.afteragiven  day,  dis- 
pensed with.  These  are  nanallvogaes  in  which  the  ob- 
ject la,  cot  toinlbrm  tbelnoumbent  thathe  la  removed, 
bnt  to  tell  him  that  a  gnoaesaor  either  ia,  or  bf  a  daf 
named  will  be,  appointed.  If  there  be  any  inatanees 
in  which  anch  noticejs  given,  without  express  refer- 

and  even  in  these  snch  refercDce  must  beimpliedj 

reuoyal.  as  I  can  find,  unconneoted  with  the  not  of 

This  would  seem  to  reconcile  all  the  provis- 
ions of  the  Constitution,  the  right  of  removal 
being  in  the  President,  to  be  executed  sub 
taodo,  as  is  the  power  of  appointment,  Ihe  ap- 
pointment, when  consummated,  making  the 
removal. 

This  power  was  elaborately  debated  in  the 
First  Congress  upon  the  bills  establishing  a 
Department  of  i'oreign  Affairs  and  the  War 
Department.  ThedeSato  arose  on  the  motion, 
in  Committee  of  the  Whole,  to  strike  out,  after 
the  title  of  the  ofBcer,  the  words,  ''to  be  re- 
movable from  office  by  the  President  of  the 
Unijed  States."  It  was  four  days  discussed  in 
Committee  of  the  Whole  in  the  House,  and  the 
clause  retained  by  a  vote  of  20  yeas  to  3i  nays, 
which  seemed  to  establish  the  power  of  removal 
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as  either  by  a  legislative  grant  or  conatruction 
of  the  Con'ititution  But  the  triumph  of  its 
friends  was  short  lived,  ior,  when  the  Bill  came 
up  in  the  House,  Mr  Benbon  moved  to  amend 
it  by  altering  the  second  section  of  the  bill,  so 
as  to  im^iy  only  the  power  of  removal  to  be  in 
the  President,  by  inserting  that  "whenever  the 
principal  officer  sball  be  removed  from  office  by 
the  Pi-esident  of  the  United  States,  or  in  any 
other  case  of  vacancy,  the  cbief  clerk  shall, 
during  such  vacancy,  have  charge  and  custody 
of  all  records,  books,  and  papers  appertaining 
to  the  Department." 

Mr.  Benson  "declared  he  would  move  to 
strike  out  the  words  in  the  first  clause,  to  be 
removable  by  the  President,  which  appeared 
Bomewhatlikeagraat.  Now,  the  mode  he  took 
would  evade  that  point  and  establish  a  le^sla- 
tive  construction  of  the  Constitution.  He  also 
hoped  his  amendment  would  succeed  in  recon- 
ciling both  sides  of  the  House  to  the  decision 
and  quieting  the  minds  of  the  gentlemen." 

After  debate  the  amendment  was  carried,  30 
to  IS.  Mr.  Benson  then  moved  to  strike  out 
the  words  "to  be  removable  by  the  President 
of  the  United  Stales,"  which  was  carried,  31 
to  19;  and  so  the  bill  was  engrossed  and  sent 
to  the  Senate. 

The  debates  of  that  body  being  in'secretses- 
sion,  we  hare  no  record  ofthe  discussion  which 
arose  on  tlie  motion  of  Mr.  Benson  establish- 
ing the  implied  power  of  removal ;  but  after 
very  elaborate  consideration  on  several  suo- 
cessive  days  the  wovda  impl^rig  this  power  in 
the  Fi-esident  were  retained  by  the  casting  vote 
of  the  elder  Adams,  the  Vice  President.  So 
this  claimed  "  legislative  settlement"  was  only 
established  by  the  vote  of  the  second  eieo- 
ntive  ofScer  of  the  Uovernment.  iVia:.  1  most 
of  our  woes  in  this  Government  havu  come 
from  Vice  Presidents.  When  the  bill  estab- 
lishing tiie  War  Department  came  up  the  same 
words,  "tobe  removable  by  the  Prosi  lent," 
were  struck  out,  oa  the  motioa  of  oiu"  of  the 
opponents  ofthe  recognition  of  this  power,  by 
a  vote  of  24  to  22,  a  like  amendment  tc  that 
of  the  second  section  of  the  act  establisbtog 
the  Department  of  State  being  inserted.  When, 
sis  years  afterward,  the  Department  of  the 
Navy  was  established,  no  such  recognition  of 
the  power  of  the  President  to  remove  was  in- 
serted ;  and  as  the  measure  passed  by  a  strict 
party  vote,  47  yeas  to  41  nays,  it  may  well  be 
conceived  that  its  advocates  did  not  care  to 
load  it  witii  this  constitutional  question  wii.en 
the  executive  power  was  about  passing  into 
other  hands,  for  one  cannot  read  the  debates 
upon  this  question  without  being  impressed 
With  the  belief  that  reverence  for  thecbaracter 
of  Washington  largely  determined  the  argument 
in  the  First  Congress.  Neither  party  did  or 
could  have  looked  forward  to  such  an  execu- 
tive administration  as  we  have  this  day. 

It  has  generally  been    conceded  in  subse- 

Sent  discussions  that  here  was  a  legislative 
termination  of  this  qnestion,  but  1  humbly 
C.  I. -5. 


submit  that  taking  the  whole  action  of  Con- 
gress together  it  is  very  far  from  being  determ- 
ined. 1  should  hardly  have  dared,  in  view 
of  the  eminent  names  of  Holmes,  Clay,  Web- 
ster, and  Calhoun,  that  have  heretofore  made 
the  admission,  to  have  ventured  the  Eisaertion, 
were  it  not  that  In  every  case  they,  as  do  the 
President  and  his  counsel,  rely  on  the  Srst  vote 
in  the  Committee  of  the  Whole,  sustaining  the 
words  "tobe  removable  by  the  President,'' 
and  in  no  instance  take  any  notice  of  the  sub- 
sequent proceedings  in  the  House  by  which 
those  words  were  taken  out  of  the  bill.  This 
may  have  happened  becaijse  Eliot's  Debates, 
which  is  the  authority  most  frequently  cited  in 
these  discussions,  stops  witii  the  vote  in  corn- 
mittee,  and  takes  no  notice  of  the  further  dis- 
cussion. But  whatever  may  be  the  effect  of 
this  legislative  conatruction  the  contempora- 
neous and  subsequent  practice  of  the  Govern- 
ment shows  that  the  President  made  no  re- 
movals except  by  nominations  to  the  Senate 
when  in  session,  and  superseding  officers  by  e 
new  commission  to  the  confirmed  nomineo. 
Mr.  Adams,  in  tliat  remarkable  letter  to  Mr. 
Picketing  in  which  he  desires  his  resignation, 
requests  him  to  send  it  early  in  onier  that  he' 
to  the  Senate,  then  abotit  to  sit, 
t  removes  Mr.  Pickering  by  a 
I.  Certainlynosnchunlimitedpower 
has  ever  been  claimed  by  any  of  the  earlier 
Presidents,  as  has  now  been  set  up  for  the 
President  by  his  most  remarkable,  ay,  criminal' 

It  will  not  have  escaped  attention  that  no 
determination  was  made  by  that  legislative  con- 
struction as  to  how  the  removal,  if  in  the  Pres- 
ident's power,  should  be  made,  which  is  now 
the  question  iu  dispute.  Thathas  been  determ- 
ined by  the  universal  ptactice  of  the  Gov- 
ernment, with  exceptions,  if  any,  so  rare  as 
not  to  be  worthy  of  consideration ;  so  tha  we 
now  claim  the  law  to  be  what  the  practice  has 
ever  been.  If,  however,  we  concede  the  power 
of  removal  to  be  in  the  President  as  an  implied 
power,  yet  wa  believe  itcannot  be  successfully 
contended  upon  any  authorities  or  constant 
practice  of  the  Goverment  that  the  execution 
of  that  power  may  notbe  regulated  bythe  (.'oti- 
gress  ol  the  United  States  under  the  claus")  in 
the  Constitution  which  ".vesta  in  Congress  the 
power  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  exeeutioi;" 
"all  powers  vested  by  this  Constitution  in  tb& 
Oovernroent  of  the  United  States  or  in  any 
department  or  officer  thereof." 

This  power  of  regulation  of  the  tenure  of 
office,  and  the  manner  of  removal,  has  always 
been  exercised  by  Congress  unquestioned  until 

On  the  15tb  ofMay,  1820,  {vol.  3  Statutea-a»- 
Large,  p.  582,)  Confess  provided  for  the  term 
of  office  of  certain  officers  therein  named  tobe 
four  years,  but  made  them  removable  at  pleas- 
ure. By  the  second  section  of  the  same  act 
~"  removed  from  office  all  the  officers 
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therein  commissioned,  in  providing  a  date  nhen 
each  commission  should  expire.  Congressbaa 
thus  asserted  a  legislative  power  of  removal 
from  ofSce;  sometimes  by  passing  nets  which 
appear  to  concede  the  power  to  the  President 
to  remove  at  pleaaute,  sometimes  restricting 
that  power  in  their  acts  by  the  most  stringent 
provisions ;  sometimes  conferring  the  power  of 
removal,  and  sometiraea  that  of  appointment — 
the  acts  establishing  the  territorial  oGicers  being 
most  conspicuous  in  this  regard. 

Upon  the  whole,  no  claim  of  esclnaive  right 
over  removals  or  appointments  seems  to  have 
been  made  either  bj  the  Executive  or  by  Con- 
gress.    No  bill  was  ever  vetoed  on  this  account 

In  1818,  Mr.^  Wirt,  then  Attorney  General, 
giving  the  earliest  offlcial  opinion  on  this  ques- 
tion coming  from  tliat  office,  said  that  only 
where  Congress  had  not  undertaken  to  restrict 
the  tenure  of  office,  by  the  act  creating  it, 
would  a  commission  issue  to  run  during  the 

■  pleasure  of  the  President;  but  if  the  tenure 
was  fixed  by  law,  then  commission  must  eon- 

■  form  to  the  law.  No  constitutional  scruples 
as  to  the  power  of  Congress  to  limit  the  tenure 
of  ofSee  seem  to  have  disturbed  the  mind  of 
that  great  lawyer.  But  this  was  before  any 
attempt  had  been  made  by  an?  President  to 
arrogate  to  himself  the  official  patronage  for 
the  purpose  of  party  or  persona!  aggrandize- 
ment, which  gives  the  only  value  to  this  opin- 
ion as  an  authority.  Since  the  ittornej  Gen- 
eral's office  has  become  apolitical  one,  J  shall 
Dot  trouble  the  Senate  with  citing  or  examin- 
ing the  opinions  of  its  occupants. 

in  1826  a  committee  of  tQe  Senate,  consist- 
ir.g  of  Mr.  Benton  of  Missouri,  chairman,  Mr. 
Macon  of  North  Carolina,  Mr.  Van  Bnren  of 
New  York,  Mr.  Dickerson  of  New  Jersey,  Mr. 
Johnson  of  Kentuchy,  Mr.  White  of  Tennes- 
see, Mr.  Holmes  of  Maine,  Mr.  Hayne  of  South 
Carolinii,  and  Mr.  Findlay  of  Pennsylvania, 
was  appointed  to  take  into  consifleration  the 

Sieslion  of  restraining  the  power  of  the  Pres- 
ent over  removals  Irom  office,  who  made  a 
report  through  their  chaicman,  Mr.  Benton, 
setting  forth  the  extent  of  the  evils  arising  from 
the  power  of  appointment  to,  and  removal  from, 
office  by  the  President,  declacing  that  the  Con- 
stitution had  been  changed  in  this  regard,  and 
that  "  construction  and  legislation  have  accom- 
plished this  change,"  and  submitted  two  amend- 
ments to  the  ConstitatioQ,  one  providing  a 
direct  election  of  the  Pre.sldent  by  the  people, 
and  another  ''that  no  Senator  or  Represent- 
ative should  be  appointed  to  any  place  until 
lie  expiration  of  the. presidential  termin  wbich 
such  person  shall  have  served  as  Senator  or 
Representative,"  as  remedies  for  some  of  the 
evils  complained  of;  but  .the  committee  say 
that,  "  not  being  able  to  reform  the  Constitu- 
tion, in  the  election  of  President,  they  must  go 
to  work  npon  his  powers,  and  trim  down  these 
by  statutory  enactments  whenever  it  can  be 
donebjlawand  witha  just  regard  to theproper 


efficiency  of  government,  and  for  this  purpose 
reported  six  bills — one,  to  regulate  the  public- 
ation of  the  laws  and  public  advertisements ; 
another,  to  secure  in  office  faithful  collectors 
and  disbursera  of  the  revenues,  and  to  displace 
defaulters — the  first  section  of  which  vacated 
the  commissions  of  "  all  officers,  after  a  given 
date,  charged  with  the  collection  and  disburse- 
ment of  the  public  moneys  who  had  failed  to 
account  for  such  moneys  on  or  before  the  30th 
day  of  September  preceding ;"  and  the  second 
section  enacted  that  "  at  fbe  same  time  a  nomi- 
nation is  made  to  fill  a  vacancy  occasioned  by 
the  exercise  of  the  President's  power  to  remove 
from  office,  the  fact  of  the  removal  shall  be 
stattd  to  the  Senate,  with  a  report  of  the  rea- 
sons for  which  such  officers  may  have  been  re- 
moved ;  also  a  bill  to  regulate  the  appointment 
of  postmasters  ;  and  a  bill  to  prevent  military 
and  naval  officers  from  being  dismissed  the 
service  at  the  pleasure  of  the  President,  by  in- 
serting a  clause  in  the  commission  of  such  offi- 
cers that  "  it  is  to  continue  in  force  during  good 
behavior,"  and  "  that  no  officer  shall  ever  here- 
after be  dismissed  the  service  except  in  pursu- 
ance of  the  sentence  of  a  court-martial,  or 
upon  address  to  the  President  from  the  two 
Houses  of  Congress." 

Is  it  not  remarkable  that  exactly  correlative 
measures  to  these  have  been  passed  by  the 
Thirty-Ninth  Congress,  and  are  now  the  sub- 
ject of  controversy  at  this  bar? 

It  does  not  seem  to  have  occurred  to  this 
able  committee  *hat  Congress  had  not  the 
power  to  curb  the  Executive  in  this  regard, 
because  they  asserted  the  practice  of  dismiss- 
ing from  office  "to  be  a  dangerous  violation 
ot  the  Constitution." 

In  1830  Mr.  Holmes  introduced  and  dis- 
cussed in  the  Senate  a  series  of  resolutions 
which  contained,  among  other  things,  "  the 
right  of  the  Senate  to  inquire,  and  the  duty  of 
the  President  to  inform  them,  when  and  for 
what  causes  any  officer  has  been  removed  in 
the  recess."  In  1835  Mr,  Calhoun,  Mr.  South- 
ard, Mr.  Bibb,  Mr.  Webster,  Mr.  Benton,  and 
Mr.  King  of  Georgia,  of  the  Senate,  were 
elected  a  committee  to  consider  the  subject  of 
executive  patronage,  and  the  means  ot  limit- 
ing it.  That  committee,  with  but  one  dissent- 
ing voice,  (Mr.  Benton,)  reported  a  bill  which 
provided  in  its  third  section  "that  in  all  nom- 
inations made  by  the  President  to  the  Senate, 
to  fill  vacancies  occasioned  by  removal  from 
office,  the  fact  of  the  removal  shall  be  stated 
to  the  Senate  at  the  same  time  that  the  nomina- 
tion ia  made,  with  a  statement  of  the  reasons 
for  such  removal." 

It  will  be  observed  that  this  is  the  precise 
section  reported  by  Mr,  Benton  in  1826,  and 
passed  to  a  second  reading  in  the  Senate. 
After  much  discussion,  the  bill  passed  the  Sen- 
ate, 31  veas,  16  rays — an  almost  two-thirds 
vote.  Thus  it  would  seem  that  the  ablest  men 
of  that  day,  of  both  political  parties,  sub- 
scribed to  the  power  of  Congress  to  limit  and 
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control  the   President  in  Ha   removal   from 


One  of  the  moat  marked  instances  of  the 
assertion  of  this  power  in  Congress  will  be 
found  in  the  act  ofFehruary  25,  1S63,  jjrovid- 
ing  for  a  national  currency  and  the  office  of 
Comptroller.  (Statutes- at- Large,  vol.  12,  p. 
66G.)  This  controie  both  the  appointment  and 
the  removal  of  that  officer,  enacting  that  he 
shall  be  appointed  on  the  nomination  of  the 
Secretary  of  the  Treasury,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall 
hold  his  office  foe  the  term  of  five  years,  unless 
Booner  removed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.  This 
ivas  substantially  re'^naoted  June  3,  1864,  with 
the  addition  that  "he  shall  be  removed  upon 
reasona  to  be  communicated  to  the  Senate." 

Where  were  the  vigilant  gentlemen  then,  in 
both  Houses,  who  now  so  denounce  the  power 
of  Congress  (o  regulate  the  appointment  and 
removal  of  officers  by  the  President  as  uncon- 
Btitutional? 

It  will  be  observed  that  the  Constitution 
makes  no  distinction  between  the  officers  of 
the  Army  and  Navy  and  officers  in  the  civil 
service,  so  fur  as  tlieir  appointments  and  com- 
missions, removals  and  dismissals,  are  con- 
cerned. Their  commissions  have  ever  run, 
"to  hold  office  during  the  pleasure  of  the  Pres- 
ident;" yet  Congress,  by  the  act  of  17th  July, 
1862,  (Sfatufes-at-La_rge,  vol.  12,  r,.  596,)  en- 
acted  "  that  the  President  of  the  United  States 
be,  and  hereby  is,  authorized  and  requested  to 
dismiss  and  discharge  fromthe  military  service, 
either  in  the  Army,  Navy,  Marine  corps,  or 
volunteer  force  in  the  United  States  service, 
any  officer  for  any  cause  which,  in  hia  judg- 
ment, either  renders  such  officer  unsuitable  for, 
or  wliose  dismission  would  promote,  the  public 

Why  was  it  necessary  to  authorize  the  Pres- 
ident so  to  do  if  he  had  the  constitutional 
power  to  dismiss  a  military  officer  at  pleasure  ( 
and  his  powers,  whatever  they^  are,  as  is  not 
doubted,  are  the  same  as  in  a  civil  office  7  The 
answer  to  this  suggestion  may  be  that  this  act 
was  simply  one  ofsnperetogation,  only  author- 
izing him  to  do  what  he  was  empowered  already 
to  do,  and  therefore  not  specially  pertinent  to 
this  discussion. 

But  on  the  13th  of  July,  1866.  Congress  en- 
acted "  that  no  officer  in  the  military  or  naval 
service  shall  in  time  of  peace  be  dismiised 
from  service  except  upon  and  in  pursuance  of 
the  sentence  of  a  court-martial  to  that  effect." 
What  becomes,  then,  of  tie  respondent's  ob- 
jection that  Congress  cannot  regulate  his  power 
of  removal  from  office?  In  the  snow-storm  of 
his  vetoes  why  did  no  flake  light  down  on  this 
provision?  It  concludes  the  whole  question 
here  at  issue.  It  is  approved;  approval 
signed  Andrew  Johnson. 

It  will  not  be  claimed,  however,  if  the  ten- 
nre-of-office  act  is  constitutional,  (and  that 
question  I  shall  not  argue,  except  as  has  been 


done  incidentally,  for  reasons  hereafter  to  be 
stated,)  that  he  could  remove  Mr.  Stanton 
provided  the  office  of  Secretary  of  War  comes 
within  its  provisions,  and  one  claim  made  here 
before  you,  by  the  answer,  is  that  that  office  is 
excepted  bythe  terms  ofthe  law.  Of  coursel 
shall  not  argue  to  the  Senate,  composed  mostly 
of  those  who  passed  the  hill,  what  their  wishes 
and  intentions  were.  TJpon  that  point  I  can- 
not aid  them,  but  the  construction  of  the  act 
furnishes  a  few  su^estions.  First,  let  us  de- 
termine the  exact  status  of  Mr.  Stanton  at  the 
moment  of  its  passage.  The  answer  admits 
Mr.  Stanton  was  appointed  and  commissioned 
and  duly  qualified  as  Secretary  of  War  under 
Mr.  Lincoln  in  pursuance  of  the  act  of  1789. 
In  the  absence  oi  any  other  legislation  or  action 
of  the  President  he  legally  held  his  office 
during  the  term  of  his  natural  life.  This  con- 
sideration is  an  answer  to  every  suggestion  as 
to  the  Secretary  holding  over  from  one  presi- 
dential term  to  another. 

On  the2d  of  March,  1867,  the  tenure- of- office 
act  provided,  in  substance,  that  all  civil  offi- 
cers duly  qualified  to  act  by  aj^ointment,  with 
the  advice  and  consent  of  the  Senate,  shall  be 
entitled  to  hold  such  office  until  a  succeasor 
shall  have  been  in  like  manner  appointed  and 
duly  qualiGed,  except  as  herein  otherwise 
provided,  to  wit:  "provided  that  the  Secre- 
taries shall  hold  their  office  during  the  term  of 


removal  by  and  with  the  advice  and 
consent  of  the  Senate." 

By  whom  was  Mr.  Stanton  appointed?  By 
Mr.  Lincoln.  Whose  presidential  term  was 
he  holding  under  when  the  bullet  of  Booth 
became  a  proximate  cause  of  this  trial  ?  Was 
not  hia  appointment  in  fuU  force  at  that  hour? 
Had  any  act  of  the  respondent  up  to  the  12th 
day  of  August  last  vitiated  or  interfered  with 
that  appointment?  Whose  presidential  term 
is  the  respondent  now  serving  out?  His  own 
or  Mr.  Lincoln's?  If  his  own,  he  is  entitled 
to  four  years  up  to  the  anniversary  of  the 
murder,  because  each  presidential  terra  is  four 
years  by  the  Constitution,  and  the  regular  re- 
currence of  those  terms  ia  fixed  by  the  act  of 
May  8,  1702.  If  he  is  serving  out  the  remain- 
der of  Mr.  Lincoln's  term,  then  his  teem  of 
office  expires  on  the  4th  of  March,  1869,  if 
it  does  not  before. 

Ia  not  the  statement  of  these  propositions 
their  sufficient  argument?  If  Mr.  Stanton's 
commission  was  vacated  in  any  way  by  the 
"  tenure-of-office  act,"  then  it  must  have  ceased 
one  month  after  the  4th  of  March,  1865,  to 
wit,  April  4,  1864.  Or,  if  the  "tennre-of- 
office  act"  had  no  retroactive  effect,  then  his 
commission  must  have  ceased  if  it  had  the 
effect  to  vacate  his  commission  at  all  on  the 
passage  of  the  act,  to  wit,  2d  March,  1867  ; 
and,  in  that  case,  from  that  date  to  the  present 
he  must  have  been  exercising  his  office  in  COQ- 
of  the  second  section  of  the  act,  be- 
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cause  he  was  not  commiasioned  in  accordance 
with  its  proviaiona.  And  the  Preaident,  by 
"employing"  him  in  so  doing  from  the  2d  March 
to  12th  Augnflt,  became  gmltj  of  a  high  mis- 
demeanor  under  the  provision  of  the  sixth 
section  of  said  act;  eo  that  if  the  President 
sliall  succeed  in  convincing  the  Senate  that 
Mr.  Stanton  has  been  acting  as  Secretary  of 
War  against  the  proviaions  of  the  *'tennre-of- 
officG  act,"  which  he  will  do  if  he  convince 
them  that  that  act  vacated  in  any  way  Mr. 
Stanton's  oommissiou,  or-that  he  himself  was 
not  serving  out  the  remainder  of  Mr.  Lincoln's 
preaideutial  term,  then  the  House  of  Eepre- 
seiitativea  have  but  to  report  another  article 
for  this  misdemeanor  to  remove  the  President 


it  the  time  of  the  passage  of  this  law 
observations  were  made  by  Senators  tending 
to  show  that  it  did  not  apply  to  Mr.  Stauton, 
because  it  was  asserted  that  no  member  of  tho 
Cabinet  of  the  President  would  wish  to  hold 
his  place  E^ainst  the  wishes  of  his  chief,  by 
whom  he  had  been  called  into  conncil ;  and 
these  arguments  have  been  made  the  ground- 
work of  attack  upon  a  meritorious  officer, 
which  may  have  so  influenced  the  minds  of 
Senatora  that  it  is  my  duty  to  observe  upon 
them  to  meet  arguments  to  the  prejudice  of 
my  cause. 

Without  stopping  to  deny  tho  correctness  of 
the  general  proposition,  there  seems  to  be  at 
least  two  patent  answers  to  it. 

The  respondent  did  not  call  Mr.  Stanton 
into  his  council.  The  blow  of  the  assassin 
did  call  the  respondent  to  preside  over  a  Cabi- 
net of  which  Mr.  Stanton  was  then  an  honored 
member,  beloved  of  its  chief;  and  if  the  re- 
spondent deserted  the  principles  under  which  he 
was  elected,  betrayed  his  trust,  and  sought  to 
return  rebels,  whom  the  valor  of  our  armies 
had  subdued,  again  into  power,  are  not  those 
reasons  not  only  why  Mr.  Stantofi  should  not 
desert  his  post,  but,  as  a  true  patriot,  maintMn 
it  all  the  more  firmly  against  this  unlooked-for 
treachery  ? 

Is  it  not  known  to  yon.  Senators,  and  to  the 
conntry,  that  Mr.  Stanton  retains  this  unpleas- 
ant and  distasteful  position,  not  of  his  own 
will  alone,  but  at  the  behest  of  a  m^ority  of 
those  who  represent  the  people  of  this  coun- 
try in  both  Houses  of  its  Legislature,  and  after 
the  solemn  decision  of  the  Senate  that  auj  at- 
tempt to  remove  him  without  their  i 
is  uneonatitutiona!  and  unlawful? 

To  desert  it  now,  therefore,  would  hi 
tate  the  treachery  of  his  accidental  chief.  But 
whatever  maybe  the  construction  of  the  "ten- 
ure of  civil  office  act ' '  by  others,  or  as  regards 
others,  Andrew  Johnson,  the  respondent,  ii 
concluded  upon  it. 

He  permitted  Mr.  Stanton  to  exercise  the 
duties  of  his  office  in  spite  of  it,  if  that  office 
were  affected  by  it.    He  suspended  iiira  trad 
its  piovisions ;  he  repoTted  that  Enspension 


the  Senate,  with  his  reasons  therefor  in  accord- 
3  with  its  proviaiona  ;  and  the  Senate,  act- 
_  ^  under  it,  declined  to  concur  with  him, 
whereby  Mr,  Stanton  was  reinstated.  In  the 
well-known  language  of  the  law,  is  not  the  re- 
spondent estopped  by  his  solemn  official  acta 
from  denying  the  legality  and  constitutional 
propriety  of  Mr.  Stanton's  position? 

Before  proceeding  further,  I  desire  moat 
earnestly  to  bring  to  the  attention  of  the  Sen- 
ate the  averments  of  the  President  in  hia 
answer,  by  which  he  justifies  his  action  in 
attempting  to  remove  Mr.  Stanton,  and  tho 
reasons  which  controlled  him  in  so  doing.  He 
claims  that  on  the  12th  day  of  August  last  he 
had  become  fally  of  the  opinion  that  he  had 
the  power  to  remove  Mr.  Stanton  or  any  other 
executive  officer,  or  suspend  him  from  office 
and  to  appoint  any  other  person  to  act  instead 
"indefinitely  and  at  his  pleasure;"  that  he 
was  fully  advised  and  believed,  as  he  still  be- 
lieves, that  the  tenure  of  civil  office  act  was 
unconstitutional,  inoperative,  and  void  in  all 
its  provisions  ;  and  that  he  had  then  determ- 
ined at  all  hazards,  if  Stanton  could  not  be 
otherwise  got  rid  of,  to  remove  him  from  office 
in  spite  of  the  provisions  of  that  act  and  the 
action  of  the  Senate  under  it,  if  for  no  other 
purpose,  in  order  to  raise  fer  a  judicial  de- 
cision the  question  affecting  the  lawful  right 
of  aaid  Stanton  to  persist  in  refusing  to  quit 
the  office. 

Thus  it  appears  that  with  full  intent  to  resist 
the  power  ot  the  Senate,  to  hold  the  lenure- 
of-offlee  act  void,  and  to  exercise  this  illimit- 
able power  claimed  by  him,  he  did  suspcTid 
Mr.  Stanton,  apparently  in  accordance  with 
the  provisions  of  the  act;  he  did  send  the 
message  to  the  Senate  within  the  time  pre- 
scribed by  the  act ;  he  did  give  his  reasons  for 
the  suspension  to  the  Senate,  and  argued  them 
at  lengfli,  accompanied  by  what  he  claimed  to 
be  the  evidence  of  the  official  misconduct  of 
Mr.  Stanton,  and  thus  invoked  the  action  of 
the  Senate  to  assist  him  in  displacing  a  high 
officer  of  the  Government  under  the  provisions 
of  an  act  which  he  at  that  very  moment  be- 
lieved to  be  unconstitutional,  inoperative,  and 
void,  thereby  showing  that  he  was  willing  to 
make  use  of  a  void  act  and  the  Senate  of  the 
United  States  as  his  tools  to  do  that  which  he 
believed  neither  had  any  constitutional  power 
to  do.  Did  not  every  member  of  the  Senate, 
when  that  message  came  in  announcing  the 
snsjiension  of  Mr.  Stanton,  understand  and 
believe  that  the  President  was  acting  in  this 
case,  as  he  had  done  in  every  other  case,  under 
the  provisions  of  this  act  7  Did  not  both  sides 
discuss  the  question  under  its  provisions? 
Would  any  Senator  upon  this  floor,  on  either 
side,  so  demean  himself  as  to  consider  the 

Siestion  one  moment  if  he  had  known  it  was 
enwithiatlie  intent  and  purpose  of  the  Pres- 
ident of  the  United  States  to  treat  the  delib- 
erations and  action  of  the  Senate  as  void  and 
of  none  effect  if  its  decision  did  not  comport 
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with  hia  views  and  purposes ;  and  jet,  while 
Bcknowledging  tlio  intent  was  in  his  mind  to 
hold  iia  naught  the  judgment  of  the  Senate  if 
it  did  not  concur  with  his  own,  and  remove 
Mr.  Stanton  at  all  hazards,  &nd  as  I  chaise  it 
upon  liim  here,  as  a  fact  no  man  can  doubt, 
with  the  full  knowledge  also  that  the  Senate 
underetood  that  he  was  acting  under  the  pro- 
visions of  the  tenure- of- office  act,  still  thus 
deceiving  them,  when  called  to  answer  for  a 
violation  of  thsit  net,  in  his  solemn  answer,  he 
makes  the  shameless  avowal  that  he  did  trans- 
mit to  the  Senate  of  the  United  States  a  "mes- 
eage  wherein  he  made  known  the  orders  afore- 
said and  the  reasons  which  induced  the  same, 
so  fer  as  the  respondent  then  considered  it 
material  and  neceasarjf  that  the  same  should 
be  set  forth."  True  it  is,  there  is  not  ono 
word,  one  letter,  one  implication  in  that  mes- 
sage that  the  President  waa  not  acting  in  good 
faith  under  the  tenure- of- office  act  and  deairing 
the  Senate  to  do  the  same.  So  the  President 
of  the  United  States,  with  a  determination  to 
assert  at  all  hazards  the  tremendoua  power  of 
removal  of  every  officer,  without  the  consent 
of  the  Senate,  did  not  deem  it  "  material  or 
necessary"  that  the  Senate  should  know  that 
he  had  auapended  Mr.  Stanton  indefinitely 
against  the  provisions  of  the  tenure- of- office 
act,  with  full  intent,  at  all  hazards,  to  remove 
him,  and  that  the  solemn  deliherationa  of  the 
Senate,  which  the  President  of  the  United 
States  was  then  calling  upon  them  to  make  in 
a  matter  of  the  highest  governmental  concern, 
were  only  to  be  of  use  in  ease  they  suited  his 
purposes;  that  it  was  not  "material  or  neces- 
sary" for  the  Senate  to  know  that  its  high 
decision  was  futile  and  useless;  that  the  Pres- 
ident was  playing  fast  and  loose  with  this 
branch  of  the  Government— -which  was  never 
before  done  save  by  himself. 

If  Andrew  Johnson  never  committed  any 
other  offense — if  we  knew  nothing  of  him  save 
from  this  avowal — we  should  have  a  full  pic- 
ture of  his  mind  and  heart,  painted  in  colors 
of  living  light,  so  that  no  man  will  ever  mis- 
take bis  mental  and  moral  lineaments  here- 
after. 

Instead  of  open  and  frank  dealing  as  becomes 
the  head  of  a  great  Government  in  every  rela- 
tion 43f  life,  and  especially  needful  from  the 
highest  executive  officer  of  the  Government  to 
the  highest  legislative  branch  thereof;  instead 
of  a  manly,  straightforward  bearing,  claiming 
openly  and  distinctly  the  rights  which  he  be- 
lieved pertained  to  his  high  ofBce,  and  yielding 
to  the  other  branches,  fairly  and  justly,  those 
which  belong  to  them,  we  find  him,  upon  his 
own  written  confession,  keeping  back  his  claims 
of  power,  concealing  his  motives,  covering  his 
purposes,  attempting  by  indirection  and  sub- 
terluge  to  do  that  as  the  ruler  of  a  great  nation 
which,  if  it  be  done  at  all,  should  have  been 
done  boldly,  in  the  face  of  day ;  and  upon  this 
position  he  must  stand  before  the  Senate  and 
the  country  if  they  believe  his  answer,  which  1 


do  not,  that  he  had  at  that  time  these  intents 
and  purposes  in  hia  mind,  and  they  are  not  the 
subterfuge  and  evasion  and  after- thought  which 
a  criminal  brought  to  bay  makes  to  escape  the 
consequences  of  his  acts. 

Senators  I  he  asked  you  for  time  in  which  to 
make  bis  answer.  You  gave  him  ten  days,  and 
this  is  the  answer  he  makes  t  If  he  could  do 
this  in  ten  days,  what  should  we  have  had  if 
you  had  given  him  forty?  You  show  him  a 
mercy  in  not  extending  the  time  for  answer. 

Passing  from  further  consideration  of  the 
legality  of  the  action  of  the  respondent  in  re- 
moving Mr,  Stanton  from  office  in  the  manner 
and  form  and  with  the  intent  and  purpose  with 
which  it  has  been  done,  let  us  now  examine 
the  appointment  of  Brevet  M^or  General  Lo- 
renzo Thomas,  of  the  United  States  Army,  as 
Secretary  of  War  ad  interim. 

I  assume  that  it  is  Dot  denied  in  any  quarter 
that  this  ad  interim,  appointment  to  this  ofBce 
is  the  mere  creature  of  law,  and  if  justified  at 
all  is  to  be  so  under  some  act  of  Congress. 
Indeed,  the  respondent  in  his  answer  says  that 
in  the  appointment  of  General  Grant  ad  in- 
terim he  acted  under  the  act  of  February  13, 
1795,  and  subject  to  its  limitations.  By  the  act 
of  August  7,  1789,  creating  the  Department 
of  War,  (I  Statutes-at-Large, p.  49,)  "in  case 
of  any  vacancy"  no  provision  is  made  for  any 
appointment  of  an  acting  or  ad  inteFim,  Sec- 
retary. In  that  case  the  records  and  papers  are 
to  be  turned  over  for  safe  keeping  to  the  cus- 
tody of  fhe  chief  clerk.  This  apparent  omis- 
sion to  provide  for  an  executive  emergency 
wafi  attempted  to  be  remedied  by  Congress 
by  the  act  of  May  8,  1792,  (1  Statutes,  281,) 
which  provides  "that  in  ease  of  the  death, 
absence  from  the  seat  of  Government,  or  sick- 
ness of  the  Secretary  of  State,  Secretary  of  the 
Treasury,  or  of  the  Secretary  of  the  War  De- 

girtment,  or  of  any  officer  of  either  of  thejaid 
epartmenta  whoae  appointment  is  not  in  the 
head  thereof,  iahereby  they  cannot  wTform,  the 
duties  of  their  respective  o^es,  it  sliall  be  law- 
ful for  the  President  of  the  United  States,  in 
caae  he  shall  think  It  necessary,  to  authorize 
any  person  or  persona,  at  his  discretion,  to 
perform  the  duties  of  the  said  respective  offices 
until  a  successor  be  appointed,  .or  until  such 
absence  or  inability  by  sickness  shall  cease." 

It  will  be  observed  that  this  act  provides  for 
vacancies  by  death,  absence,  or  sickness  only, 
whereby  the  head  of  a  Departinertt  or  any  o^- 
cer  imt eannotperform&Mdutj/yhatinakeB  no 
provision  for  vacancy  by  removal. 

Two  difficulties  were  found  in  that  provision 
of  law;  first,  that  it  provided  only  for  certain 
enumerated  vacancies ;  and  also,  it  authoriied 
the  Preaident  to  make  an  actin?  appointment 
of  anyperson  for  any  lenffth  of  time.  To  meet 
these  difficulties  theact  of  13th  February,  1796, 
was  passed,  (1  Statutes- at-Large,  415)  which 
provides  "in  case  of  vacancy,  thereby  the 
Secretaries  or  any  officerin  anyof  the  D^art- 
met\ta  cannot  pe^orm  the  duSea  of  Ai«  office, 
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the  President  maj  appoint  any  person  to  per- 
form the  duties  for  a  period  not  exceeding  six 
months." 

Thna  the  law  stood  aa  to  acting  appointments 
in  all  of  the  Departments  (except  tlie  Navy  and 
Interior,  which  bad  no  provision  for  any  per- 
son to  act  in  place  of  the  Secretary)  nntil  the 
19th  of  Febroaiy,  1863,  when,  by  the  second 
section  of  an  act  approved  at  that  date,  (12 
Statutes,  649, )  it  was  ' '  provided  that  no  person 
acting  or  assaming  to  act  as  a  civil,  military,  or 
naval  officer  shall  have  any  money  paid  to  him 
as  salary  in  any  ofSce  which  is  not  avitborized 
by  some  previously  existing  law."  The  state 
of  the  law  upon  this  subject  at  that  point  of 
time  is  thus:  in  case  of  death,  absence,  or 
sickness,  or  of  any  vacancy  wA^refii/  a  Secretary 
or  other  officer  of  the  State,  War,  or  Treasury 
Department  could  not  perform  the  duliea  of 
the  Q^cfi,  any  person  couldbe  authorized  by  the 
President  to  perform  those  duties  for  the  space 
cf  six  months. 

For  the  Departments  of  the  Interior  and  the 
Navy  provision  had  been  made  for  the  appoint- 
ment of  an  assistant  Secretary,  but  no  provis- 
e  of  vacancy  in  his  office. 


To  meet  those 
of  rengnation  of  any  officer  of 
Department,  and  also  to  meat  what  was  found 
to  be  a  defect  in  allowing  the  President  to  ap- 
point any  person  to  those  high  offices  for  the 
space  of  SIX  months,  whether  sucb  person  had 
any  acquaintance  with  the  duties  of  the  Depart- 
ment or  not,  an  act  was  passed  February  20, 
1803,  {12  Statutes,  p.  65fi,)  which  provides,  that 
in  case  of  the  death,  resignation,  absence  from 
the  seat  of  Government,  or  sickness  of  the  head 
of  an  executive  Department  of  the  Govern- 
ment, or  of  any  ofSeer  of  either  of  the  said 
Departments  whose  appointment  is  not  in  the 
head  thereof,  lehereby^  they  cannot  verform  the 
duties  of  their  respective  offices,  it  snail  be  law- 
ful for  the  President  of  the  United  States,  in 
case  he  shall  think  it  necessary,  to  authorize 
the  head  of  any  other  executive  Department  or 
other  officer  in  either  of  said  Departments  whose 
appointment  is  vested  in  the  President,  at  his 
discretion  to  perform  the  duties  of  the  said  re- 
spective offices  undl  a  successor  be  appointed, 
or  until  such  absence  or  inability  shaH  cease. 
Therefore,  in  case  of  the  death,  resignation, 
sieknesi,  or  absence  of  a  head  of  an  executive 
Department,  whereby  the  incumbent  could  not 
perform  the  duties  of  his  office,  the  President 
might  authorize  the  head  of  another  executive 
Department  to  perform  the.duties  of  the  vacant 
office ,  and  in  case  of  like  disability  of  any 
officer  of  an  executive  Department  other  than 
the  head,  the  President  might  authorize  an 
o6cer  ot  the  same  Department  to  perform  his 
duties  fur  the  space  of  six  months. 

It  IS  remarkable  that  in  all  these  statutes 
from  1789  down,  no  provision  is  made  for  the 


ease  of  a  removal,  or  that  anybody  is  empow- 
ered to  act  for  the  removed  officer,  the  chief 
clerk  being  empowered  to  take  charge  of  the 
books  and  papers  only. 

Does  not  this  series  of  acts  conclusively  dem- 
onstrate a  legislative  construction  of  the  Con- 
stitution that  there  could  be  >io  removal  of  the 
chief  of  an  executive  Department  by  the  act  of 
the  President  save  by  the  nomination  and  ap- 
pointment of  his  successor,  if  the  Senate  were 
in  session,  or  a  qualiGed  appointment  till  the 
end  of  the  next  session  if  the  vacancy  happened 
or  was  made  in  recess? 

Let  us  now  apply  this  state  of  the  law  to  the 
appointment  of  filajor  General  Thomas  Secre- 
tary of  War  ad  interim  by  executive  order. 
Mr.  Stanton  had  neither  died  nor  resi 
was  not  sick  nor  absent.     If  he  had 


ized  only  to  appoint  the  head  of  another 
utive  Department  to  fill  his  place  ad  interim. 
Such  was  not  General  Thomas.  He  was  sim- 
ply an  officer  of  the  Array,  the  head  of  a  bureau 
or  departmectof  the  War  Department,  and  not 
eligible  under  the  law  to  be  appointed.  So  that 
his  appointment  was  an  iUegal  and  w)id  act. 

There  have  been  two  cases  of  ad  interim 
appointments  which  illustrate  and  confii-m  this 
position  ;  the  one  was  the  appointment  of  Lieu- 
tenant General  Scott  Secretary  of  War  ad  in- 
terim, and  the  other  the  appointment  of  Gen- 
eral Grant  ad  interim  upon  the  suspension  of 
Mr.  Stanton,  in  August  last. 

The  appointment  of  General  Scott  was  legal 
because  that  was  done  before  the  restraining 
act  of  March  2, 1863,  which  requires  the  detail 
of  the  head  of  another  Department  to  act  ad 
interim. 

The  appointment  of  General  Grant  to  take 
the  place  of  Mr.  Stanton  during  his  suspension 
would  have  been  illegal  under  the  acts  I  have 
cited,  he  being  an  oflicer  of  the  Army  and  not 
the  head  of  a  department,  if  it  bad  not  been 
authorized  by  the  second  section  of  the  "ten- 
nre-of  civil- office  act,"  which  provides  that  in 
case  of  suspension,  and  no  other,  the  President 
may  designate  "some  suitable  person  to  per- 
form temporarily  the  duties  of  such  office  until 
the  next  meeting  of  the  Senate."  Now,  Gen- 
eral Grant  was  such  "suitable  person,"  and 
was  properly  enough  appointea  under  that 
provision. 

This  answers  one  ground  of  the  defense  which 
is  taken  by  the  President  that  he  did  not  sus- 
pend Mr.  Stanton  under  the  "  tenure- of  office 
act,"  but  by  his  general  power  of  suspension 
and  removal  of  an  officer.  If  the  President  did 
not  suspend  Stanton  under  the  tenure -of- office 
act,  because  he  deemed  it  unconstitutional  and 
void,  then  there  was  no  law  authorizing  him  to 
appoint  General  Grant,  and  that  appointment 
was  unauthorized  by  law  and  a  violation  of  hia 
oath  of  office. 

But  the  tenure- of- civil- office  bill  by  its  ex- 
press terms  forbids  any  employment,  authoria- 
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alion,  or  appointment  of  any  peraou  in  eicii 
office  where  the  appointment  is  uj  and  ivitli  the 
advice  and  consont  of  the  Senute,  whil^  the 
Senate  is  in  sesaioo.  If  this  act  is  eonatila- 
lional,  i.  e.,  if  it  is  not  so  far  in  conflict  with 
the  paramount  law  of  the  land  as  to  be  inoper 
ative  and  void,  then  the  removal  of  Mr.  Stan- 
ton tind  the  appointment  of  General  Thomas 
are  both  in  direct  violation  of  it,  and  are  de- 
clared by  it  to  be  high  misdemeanors. 

The  intent  with  which  tbePresidenthasdone 
this  is  not  doubtfnl,  nor  are  we  obliged  to  rely 
upon  the  principle  of  law  that  a  man  must  be 
held  to  intend  the  legal  consequences  of  all  his 

The  President  admits  that  he  intended  to  set 
aside  the  tenure*  of- office  act,  and  thus  contra- 
I,  if  that  law  was  uneon- 


Mial. 


Having  shown  that  the  President  willfully 
violated  an  act  of  Congress,  without  justifica- 
tion, both  in  the  removal  of  Stanton  and  the 
appointment  of  Thomas,  for  the  purpose  of 
obtaining  wrongfully  the  possession  of  the 
War  Office  bj  force,  if  need  be,  and  certainly 
■  by  threats  and  intimidations,  for  the  purpose 
of  controlling;  its  appropriations  through  its 
ad  interim  chief,  who  shall  say  that  Andrew 
JohnEon  is  not  guilty  of  the  high  crime  and 
miedemeaiiorG  cliarged  against  him  in  the  first 
eight  articles? 

The  respondent  maiea  answer  to  this  view, 
that  the  President,  believing  this  civil  tenure 
law  to  be  unconstitutional,  had  a  right  to  vio- 
late it,  for  the  purpose  of  bringing  the  matter 
before  file  Supreme  Court  for  its  adjudication. 

Wq  are  obliged,  in  limine,  to  ask  the  atten- 
tion of  the  Senate  to  this  consideration,  that 
they  may  take  it  nith  them  as  our  case  goes 
forward. 

We  daim  that  the  question  of  the  constitu- 
tionality of  any  law  of  Congress  is,  upon,  this 
trial,  a  totally  irrelevant  one;  because  all  the 
power  or  right  in  the  President  to  judge  upon 
any  supposed  conflict  of  an  act  of  Congress 
with  the  paramount  law  of  the  Constitution  is 
exhausted  when  he  has  examined  a  bill  sent 
bim  and  returned  it  with  his  objections.  If 
then  passed  over  his  veto  it  becomes  as  valid 
as  if  m  fact  signed  by  him. 

Thefionatitutioa  Las  provided  tbreemetbode, 
all  equally  potent,  by  which  a  bill  brought  into 
either  House  may  become  a  law: 

1.  By  passage  by  vote  of  both  Houses,  in  due 
form,  with  the  President's  signature; 

2.  By  passage  by  vote  of  both  Houses,  indue 
form,  and  the  President's  neglect  to  return  it 
wilhiii  ten  days  with  his  obiectiona; 

8.  By  passage  by  vote  of  both  Houses,  in  due 
form,  a  veto  by  the  President,  a  reconsidera- 
tion by  both  Houses,  and  a  passage  by  two- 
thirds  votes. 

The  Constitution  substitutes  this  reeonsid 
eration  and  passage  as  an  equivalent  to  the 
President's  signature.     After  that   he  and  all 


Other  officers  must  execute  the  law,  whether  in 
fact  constitutional  or  not. 

For  the  President  to  refuse  to  execute  a  kw 
duly  passed  because  he  thought  it  uuconstitu- 
donal,  after  he  had  vetoed  it  for  that  reason, 
would,  in  effect,  be  for  him  to  execute  his  veto 
and  leave  the  law  unexecuted. 

It  mar  be  said  that  lie  may  do  this  at  his 
peril.  Irue;  but  <7«ii<  perilistobe  impeached 
for  violating  his  oath  of  office,  as  is  now  being 

If,  indeed,  laws  duly  passed  by  Congress 
affecting  generally  the  welfare  of  any  consid- 
erable portion  of  the  people  had  been  com- 
monly, or,  as  a  usage  declared  by  the  Supreme 
Court,  unconstitutional,  and  therefore  inopera- 
tive, there  migltt  seem  to  be  some  palliation  if 
not  justification  to  the  Executive  to  refuse  to 
execute  a  law  in  order  to  have  its  constitutioii- 
ality  tested  by  the  court. 

It  is  possible  to  conceive  of  so  flagrant  a  case 
of  unconstitutionality  as  lo  be  such  shaiiowof 
justification  to  the  Executive,  provided  one  at 
the  same  time  conceives  an  equally  flagrant 
case  of  atupidity,  ignorance,  and  imbecility,  or 
worse,  in  the  Representatives  of  the  people  and 
in  the  Senate  of  the  United  States ;  but  both 
conceptions  are  so  rarely  possible  and  absurd 
as  not  to  furnish  a  ground   of  governmental 

How  afands  the  fact?  Has  the  Supreme 
Court  so  frequently  declared  the  laws  of  Con- 
gress in  conflict  with  the  Constitution  as  lo 
afford  the  President  just  ground  for  belief,  or 
hope  even,  that  the  court  will  do  so  in  agiven 
instance?  I  think  I  may  safely  assert  as  a 
legal  fact  that  since  the  first  decision  of  the 
Supreme  Court  till  the  day  of  this  arraignment 
no  law  passed  by  Congress  affecting  the  gen- 
eral welfare  has  ever,  by  the  judgment  of  that 
court,  been  set  aside  or  held  for  iiought  because 
of  unconstitutionality  as  the  groundwork  of  its 
decisions. 

In  three  cases  only  has  the  judgment  of  that 
court  been  influenced  by  the  supposed  conflict 
between  the  law  and  theConstitution,  and  they 
were  caaea  affecting  the  court  itself  and  its  own 
duties,  and  where  the  law  seemed  to  interfere 
with  its  own  prerogatives. 

Touching  privileges  and  prerogatives  has 
been  the  shipwreck  of  many  a  wholesome  law. 
It  is  the  sore  spot,  the  sensitive  nerve  of  all 
tribunals,  parliamentary  or  judicial. 

The  first  ease  questioning  the  validity  of  a 
law  of  Congress  isHaybum's,  (2  Dallas,  409,) 
where  the  court  decided  upon  the  unconstitu- 
tionality of  the  actof  March  28, 1792,  (Statutes- 
at- Large,  vol.  1,  p.  244,)  which  conferred  upon 
the  court  the  power  to  decide  upon  and  grant 
certificates  ot  invalid  pensions.  The  court 
held  that  such  power  could  not  be  conferred 
upon  the  court  aa  an  original  juriadiction,  the 
court  receivingall  its  original  jurisdiction  from 
the  provisions  of  the  Constitution.  Thia  de- 
cision would  be  nearly  uDiutelligible  were  U 
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, ._.  ..note  to  the  case  in  United 

States  vs.  Ferreira,  (13  Howard,  p.  52,)  re- 
porting tlnited  States  m.  Todd,  decided  Feb- 
rnary  17,  ITOi. 

We  learn,  however,  from  both  cases  the  cause 
of  this  aniotelligibility  of  the  decision  in  Hay- 
bnrn's  case.  When  the  same  questiot\  came 
up  at  the  circuit  court  in  New  York  the  judges 
being  of  opinion  that  the  law  could  not  De 
executed  hy  them  as  judges,  because  it  waa 
unconstitutional,  yet  determined  to  obey  it 
until  the  case  could  be  adjudicated  by  the  whole 
court.  They  therefore,  not  t«  violate  the  law, 
<Md  execute  it  as  comaiissioaerg  until  it  was 
repealed,  which  was  done  the  next  year. 

The  judges  on  the  circuit  in  Pennsylvania 
all  united  inaletter  to  the  Executive,  most 
humbly  apologising,  with  great  regret,  that 
their  convictions  oi  dutj  did  not  permit  them 
to  execute  the  kw  according  to  its  terms,  and 
took  special  care  that  this  letter  should  accom- 
pany tlieir  decision,  so  that  they  might  not  be 
misunderstood. 

Both  examples  it  would  have  been  well  for 
this  respondent  to  have  followed  before  he 
hndertook  to  set  himself  to  violate  an  act  of 
Congress. 

The  nest  case  where  the  court  decided  upon 
any  conflict  b.etween  the  Consdtution  and  the 
law  is  Gordon  vs.  United  States,  tried  in  Ajiril, 
1865,  seventy-one  years  afterward,  two  justices 
dissenting,  without  any  opinion  being  delivered 
by  the  court. 

The  court  here  dismissed  an  appeal  from 
the  Court  of  Claims,  alleging  that,  under  the 
Constitution,  no  appellate  jurisdiction  could  be 
eiercEsed  over  the  Court  of  Claims  under  an 
act  of  Congress  which  gave  revisoiy  power  to 
the  Secretary  of  the  Tfeaeury  over  a  decision 
of  the  Court  of  Claims.  This  decision  is  little 
satisfactory,  as  it  is  wholly  without  argument 
or  authority  cited. 

The  next  case  is  ex  parte  Garland,  (4  Wal- 
lace, 333,)  known  as  the  Attorney's  oath 
case,  where  the  court  decided,  that  an  attorney 
was  not  an  officer  of  the  United  States,  and 
therefore  might  practice  before  that  court  with- 
out taking  the  t^st-oath. 

The  reasoning  of  the  court  in  that  case 
would  throw  doubt  on  the  constiturionaiity  of 
the  law  of  Congress,  hut  the  decision  of  the 
invalidity  of  tiie  law  was  not  necessary  to  the 
decision  of  the  case,  which  did  not  command 
a  unanimity  in  the  court,  as  it  certainly  did  not 
thoassentof  the  bar. 

Yet  in  this  case  it  will  be  observed  that  the 
court  made  a  rule  requiring  the  oath  to  be 
administered  to  the  attorneys  in  obedience  of 
the  law  until  it  came  before  them  in  a  cause 
duly  brought  up  for  decision.  The  Supreme 
Court  oieyed  the  lau>  ty>  to  the  time  it  was  set 
aside.      They  did  not  violate  it  to  make  a  test 


he  had  followed,  I  may  venture  to  say,  when 
he  hears  the  judgment  of  the  Senate  upon  the 
impeachment  now  pending. 

There  are  several  other  cases  wherein  the 
validity  of  acts  of  Congress  haa  been  dis- 
cussed before  the  Supreme  Court,  but  none 
where  the  decision  bas  turned  on  tliat  point. 

In  Marhucy  us.  Madison_(l  Cranch,  137) 
Chief  Justice  Marshall  dismissed  the  case  for 
want  of  jurisdiction^  but  took  opportunity  to 
deliver  a  chiding  opinion  against  the  adminis- 
tration of  Jefferson  before  he  did  so. 

In  the  Dred  Scott  case,  so  familiar  to  the 
public,  the  court  decided  it  had  no  jurisdic- 
tion, but  gave  the  Government  and  the  people 
a  lecture  upon  their  political  duties. 

In  the  case  of  Fisher  iS.  Blight  (2  Cranch, 
858)  the  constitutionality  of  a  law  was  very 
much  discussed,  but  was  held  valid  by  the 
decision  of  the  court. 

In  United  States  vs.  Coombs,  (12  Peters, 
72,)  although  the  power  to  declare  a  law  of 
Congress  in  conflict  with  the  Constitution  was 
claimed  in  the  opinion  of  the  court  arguendo, 
yet  the  law  itself  was  sustained. 

The  case  of  Pollard  vs.  Hagan,  (8  Howard, 
212,)  and  the  two  cases,  Goodtitle  us.  Kibbe, 
(9  Howard,  271,)  Hallett  vs.  Beebe,  (13  How- 
ard, 25,)  growing  out  of  the  same  controversy, 
have  been  thought  to  impugn  the  validity  of 
two  ])rivate  acts  of  Congress ;  but  a  careful 
examination  will  show  that  it  was  the  opera- 
tion and  not  the  validity  of  the  acts  which 
came  in  question  and  made  the  basis  of  the 
decision. 

Thus  it  will  be  seen  that  the  Supreme  Court, 
in  three  instances  only,  have  apparently,  by 
its  decision,  impugned  the  validity  of  an  act 
of  Congress  because  of  a  conflict  with  the  Con- 
stitution, and  in  each  case  a  question  of  the 
rights  and  prerogatives  of  the  coort  of  its  ofH- 
eera  has  been  in  controversy. 

The  cases  where  the  constitutionality  of  an 
act  of  Congress  has  been  doubted  in  the  obiier 
dieta  of  the  court,  but  were  not  the  basis  of 
decision,  are  open  to  other  eriticisma. 

In  Marbury  vs.  Madison  Chief  Justice  Mar 
shall  had  just  been  serving  as  Secretary  of 
State  in  an  opposing  Administration  to  the  one 
whose  acts  he  was  trying  to  overturn  as  Chief 

In  the  Dred  Scott  case  Chief  Justice  Taney 
— selected  by  General  Jackson  to  remove  (lie 
deposits  because  his  bitter  partisanship  would 
carry  him  through  where  Duane  halted  and 
was  removed — delivered  the  opinion  of  the 
court,  whose  obiter  dicta  fanned  the  flame  of 
dissension  which  led  to  the  civil  war  through 
which  the  people Jiave  just  passed,  and  against 
that  opinion  the  judgment  of  the  country  has 
long  been  recorded. 

Whenea;pa)'ia  Garland  was  decided  thecoon- 
try  was  just  emerging  from  a  conflict  of  arms  the 
passions  and  escitemont  of  which  had  found 
their  way  upon   the  bench,  and  some   of  the 
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judges,  just  comicg  from  other  aervice  of  the 
Government  and  from  the  bar,  brought  with 
them  opinions.  But  I  forbear.  I  am  treading 
on  dangerous  ground.  Time  has  not  jet  laid 
its  softening  and  correcting  hand  long  enough 
npon  this  decision  to  allow  me  further  to  com- 
ment upon  it  in  fi is  presence. 

Mr.  President  and  Senators,  can  it  be  said 
that  the  possible  doubts  thrown  on  three  or 
four  acts  of  Congress,  as  to  their  constitution- 
ality, during  a  judicial  esperience  of  seventy- 
five  years— hardly  one  to  a  generation— is  a 
sufficient  warrant  to  the  President  of  the 
United  States  to  set  aside  and  violate  any  act 
of  Congress  whatever  upon  the  plea  that  he 
believed  the  Supreme  Court  would  hold  it  un- 
constitutional when  a  case  involving  the  ques- 
tion should  come  before  it,  and  especially  one 
much  discussed  on  its  passage,  to  which  the 
whole  mind  of  the  country  was  turned  during 
the  progress  of  the  discnaaion,  upon  which  he 
iiad  argued  with  al!  his  power  his  constitutional 
objections,  and  which,  after  careful  reconsider- 
ation, had  been  passed  over  hia  veto  ? 

Indeed,  will  you  hear  an  argument  as  a 
Senate  of  the  United  States,  a  majority  of 
whom  voted  for  that  very  hill,  upon  its  consti- 
tutionality in  the  trial  of  an  executive  officer 
for  willfully  violating  it  before  it  had  been 
doubted  by  any  court? 

Bearing  npon  this  question,  however,  it  may 
be  said  that  the  President  removed  Mr.  Stan- 
ton for  the  very  purpose  of  testing  the  con- 
stitutionality of  this  law  before  the  courts,  and 
the  question  is  asked,  Will  you  condemn  him 
as  for  a  crime  for  so  doing  ?  If  this  plea  were 
a  true  one  it  ought,  not  to  avail ;  but  it  is  a 
subterfuge.  We  shall  show  you  that  he  has 
taken  no  step  to  submit  the  question  to  any 
court,  although  more  than  a  year  has  elapsed 
since  the  passage  of  the  act. 

On  the  contrary,  the  President  has  recog- 
nized its  validity  and  acted  upon  it  in  every 
department  of  the  Government   save   in  the 
War  Department,  and  there  except  in  regard 
to  the  head  thereof  solely.    We  shall  showjou 
he  long  ago  caused  all  the  forms  of  commis- 
sions and  official  bonds  of  all  the  civil  oEBcers 
of  the  Government  to  be  altered  to  conform  to 
ita  requirement.     Indeed,  the  fact  will  not  be 
denied.— nay,  in  the  very  case  of  Mr.  Stanton, 
he  suspended  him  under  ita  proviaiona,  and 
asked  this  very  Senate,  before  whom  he  is  now 
being  tried  for  ita  violation,  to  pass  upon  the 
sufficiency  of  his  reasons  for  acting  under  it  in 
BO  doing  according  to  ita  terms;  yet,  rendered 
reckless  and  mad  by  the  patience  of  Congress 
under  hia  usurpation  of  other  powers  and  his 
disregard  of  other  laws,  ho  ijoldly  avows  in  hia 
■letter  to  the  Genera!  of  the  Army  that  ho  in- 
tends to  disregard  its  provisions,  and  summi 
the  commander  of  the  troops  of  this  Dep; 
ment  to  seduce  him  from  hia  duty  so  as  to 
able  to  command,  in  violation  of  another 
of  Congress,  sufficient  military  power  to 
force  his  unwarranted  decrees. 


ThePresidentknew,  or  ought  tohave  known, 
his  official  adviser,  who  cow  appears  as  his 
counsel,  could  and  did  tell  him,  doubtless, 
that  he  alone,  as  Attorney  General,  could  file, 
an  information  in  the  nature  of  a  quo  warranto 
to  determine  this  question  of  the  validity  of 
the  Jaw. 

Mr.  Stanton,  if  ejected  from  office,  was  with- 
out remedy,  because  a  series  of  decisions  has 
settled  the  law  to  be  that  an  ^ected  officer  can 
not  reinstate  himself  either  by  quo  learrai^to, 
mandamus  or  other  appropriate  remedy  in  the 
courts. 

If  the  President  had  really  desired  solely  to 
tost  the  constitutionality  of  the  law  or  hia  legal 
right  to  remove  Mr.  Stanton,  instead  of  his 
defiant  message  to  the  Senate  of  the  21st  of 
February,  informing  them  of  the  removal,  but 
not  Bnggesting  this  purpose,  which  is  thus  shown 
to  be  an  afterthought,  he  would  have  said,  in 
substance:  "  Gentlemen  of  the  Senate,  in  order 
to  test  the  constitutionality  of  the  law  entitled 
'An  act  regulating  the  tenure  of  certain  civil 
offices,'  which  I  verily  believe  to  be  unconsti- 
tutional and  void,  I  have  issued  an  order  of 
removal  of  E.  M,  Stanton  from  the  office  of 
Secretary  of  the  Department  of  War.  I  felt 
myself  constrained  to  make  this  removal  lest 
Mr.  Stanton  should  answer  the  information  in 
the  nature  of  a  quo  warranto,  which  I  intend 
the  Attorney  General  shall  file  at  an  early  day, 
by  saying  that  he  holds  the  office  of  Secretary 
of  War  by  the  appointment  and  authority  of 
Mr.  Lincoln,  which  has  never  been  revoked. 
Anxious  that  there  shall  he  no  collision  or  dis- 
agreement between  the  several  departments 
of  the  Government  and  the  Executive,  I  lay 
before  the  Senate  this  message,  that  the  rea- 
sons for  my  action,  as  well  as  the  action  itself, 
for  the  purpose  indicated,  may  meet  your  con- 
currence." Had  the  Senate  received  such  a 
message  the  Representatives  of  the  people 
might  never  have  deemed  it  neceasary  to  im- 
peach the  President  for  such  an  act  to  insure 
the  safety  of  the  country,  even  if  they  had 
denied  the  accnracy  of  his  legal  positions. 

On  the  contrary,  he  issued  a  letter  of  removal, 
peremptory '  in  form,  intended  to  be  so  in 
effect,  ordered  an  officerof  the  Army,  Lorenzo 
Thomas,  to  take  possession  of  the  office  and 
eject  the  incumbent,  which  he  claimedhe  would 
do  by  force,  even  at  the  risk  of  inaugurating 
insurrection,  civil  commotion,  and  war. 

Whfltever  may  be  the  decision  of  the  legal 

Suestion  involved,  when  the  case  conies  before 
le  final  judicial  tribunal  who  shall  say  that 
snch  conduct  of  the  Executive  under  the  cir- 
cuniatanees,  and  in  the  light  of  the  history  of 
current  events  and  his  concomitant  action,  ia 
not  in  Andrew  Johnson  a  high  crime  and  mis- 
demeanor? Imagine,  if  it  were  possible,  the 
consequence  of  a  decision  by  the  Senate  in  the 
ne^tive — a  verdict  of  not  guilty  upon  this  prop- 
osition. 

A  law  is  deliberately  passed  with  all  the  form 
of  legislative  procedure,  is  presented  to  the 
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President  for  his  signature,  is  returned  by  him 
to  Congress  with  his  objections,  ia  thereupon 
reconsidered,  and,  by  a  yea  and  nay  vote  of 
three  quarters  of  the  Representatjveaof  tiie  peo- 
ple in  the  popular  branch,  and  three  fourths  of 
the  Senators  representing  the  States  in  the 
higher  bFanch,  is  passed  again,  notwithstanding 
the  veto ;  is  acquiesced  in  by  the  President,  by 
all  departments  of  the  Government  conform- 
ing thereto  for  quite  a  year,  no  court  having 
doubted  its  validity.  Now  its  provisions  are 
willfully  and  designedly  violateo  by  the  Presi- 
dent with  intent  to  usurp  to  himself  the  very 
powers  which  (he  law  was  designed  to  limit, 
ibr  the  purpose  of  displacing  a  meritorious 
officer  whom  the  Senate  just  before  bad  determ- 
ined ought  not  and  should  not  be  removed  ; 
for  which  high-handed  act  the  President  is  im- 
pe  h  d  'n  die  name  of  all  (he  people  of  the 
U  I  d  States  by  three  fonrlhs  of  the  Bouse 
f  B  p  entatives,  and  presented  at  the  bar 
f  th  S  nate,  and  by  the  same  Senate  that 
pa  d  he  law,  nay,  more,  by  the  very  Sen- 
ato  wh  ,  when  the  proceeding  came  to  their 
k  nl  dge,  atler  a  redeliberation  of  many 
h  lemnly  declared  the  act  unlawful  and 

VI  1  t    n  of  the   Constitution  j  tiat  act  of 
p   t    n  is  declared  not  to  be  a  high  misde- 
oESce  by  their  solemn  veroict  of  not 
:i  n  their  oaths. 

I  not  such  a  judgment  be  a  conscious 
If  h  ation  of  the  intelligent  capacity  of 
th  p  sentatives  of  the  people  in  Congress 
as  mbl  d  to  frame  laws  for  their  guidance  in 
d  ce  with  the  principles  and  terms  of 
th  C  stitution  and  frame  of  their  Govern- 
m     t? 

W  Id  it  not  be  a  notification — an  invitation 
tb  —  tanding  to  all  time  to  any  bold,  bad, 
aspiring  man  to  seize  the  liberties  of  the  peo- 
ple, which  they  had  shown  themselves  incapa- 
ble of  maintaining  or  defending,  and  playing 
the  rale  of  a  Cteaar  or  Napoleon  here  to  estab- 
lish a  despotism,  while  this  the  last  and  greatest 
CKperiment  of  freedom  and  equality  of  right  in 
the  people,  following  the  longline  of  buried  re- 
publics, sinks  to  its  tomb  under  the  blows  of 
usurped  power  from  which  free  representative 
Government  shall  arise  to  the  light  of  a  mom 

Article  nine  charges  that  M^or  General 
Emory,  being  in  command  of  the  military  de- 

Eartment  of  Washington,  the  President  called 
im  before  him  and  instructed  him  that  the  act 
of  March  2,  1867,  which  provides  that  all  or- 
ders from  the  President  shall  be  issued  through 
the  General  of  the  Army,  was  unconstitutional 
and  inconsistent  with  his  commission,  with 
intent  to  induce  Emory  to  take  orders  directly 
from  himself,  and  thug  hinder  the  execution  of 
the  civil- tenure  act  and  to  prevent  Mr.  Stanton 
from  holding  his  office  of  Secretary  of  War. 

If  the  transaction  set  forth  in  this  article 
Btood  alone  we  might  well  admit  that  doubts 
might  arise  as  to  the  sufficiency  of  the  proof. 
But  tJie  surroundings  are  so  pointed  and  sig- 


nificant as  to  leave  no  doubt  on  the  mind  of 
an  impartial  man  as  to  the  intents  and  pur- 
poses of  the  President.  No  one  would  say 
that  the  President  might  not  properly  send  to 
the  commander  of  this  department  to  make 
inquiry  as  to  tbe  disposition  of  his  forces,  but 
the  question  is,  with  what  intent  and  purpose 
did  the  President  send  for  General  Emory  at 
the  time  he  did?  Time,  here,  is  an  important 
element  of  the  act. 

Congress  had  passed  an  act  in  March,  1867, 
restraining  the  President  from  issuing  military 
orders  save  through  the  General  of  the  Army. 
The  President  had  protested  against  ^at  act. 
On  the  12th  of  August  he  had  attempted  to  get 
possession  of  the  War  Office  by  tbe  removal 
of  the  incumbent,  but  cAu1d  only  do  so  by 


tbe  office  through  11 
ined,  as  he  admits,  to  remove  Stanton  at  all 
hazards,  and  endeavored  to  prevail  on  thg 
General  to  aid  him  in  so  doing.  He  declines. 
For  that  tbe  respondent  quarrels  with  him, 
denounces  him  in  the  newspapers,  and  accuses 
him  of  bad  faith  and  nntruthfulness.  There- 
upon, asserting  his  prerogatives  as  Commander- 
in-Chief,  he  creates  a  new  military  dcjiartment 
of  the  Atlantic.  He  attempts  to  bribe  Tjieu- 
tenant  General  Sherman  to  take  command  of 
it  by  promotion  to  tbe  rank  of  genera!  by  bre- 
vet, trusting  that  his  mt)ItaF]i  services  would 
compel  the  Senate  to  confirm  him. 

If  the  respondent  can  getageneral  by  brevet 
appointed,  he  can  then  by  simple  order  put 
him  on  duty  according  to  his  brevet  rank  and 
tlius  hare  a  general  of  the  Army  in  command 
at  Washington,  through  whoni  he  can  trans- 
mit his  orders  and  comply  with  the  act  which 
he  did  not  dare  transgress,  as  he  had  approved 
it,  and  get  rid  of  the  hated  General  Grant. 
Sherman  spumed  the  bribe.  The  respondent, 
not  discouraged,  appointed  Major  General 
George  H.  Thomas  to  the  same  brevet  rank, 
but  Thomas  declined. 

What  stimulated  the  ardor  of  the  President 
just  at  that  time,  almost  three  years  after  the 
war  closed,  but  just  after  the  Senate  had  rein- 
stated Stanton,  to  reward  military  service  by 
the  appointment  of  generals  by  brevet?  Why 
did  bis  zeal  of  promotion  take  that  form  and  no 
other?  There  were  many  other  meritorious  offi- 
cers of  lower  rank  desirous  of  pro 


he  had  quarrelled,  either  by  force  or  fraud, 
either  in  conformity  with  or  in  spite  of  the  act 
of  Congress,  and  control  tbe  military  power 
of  the  country.  On  the  21st  of  February — for 
all  these  events  Cluster  nearly  about  the  same 
point  of  time — he  appoints  Lorenzo  Thomas 
Secretary  of  War  and  orders  Stanton  out  ol' 
tbe  office.  Stanton  refuses  to  go ;  Thomas  is 
about  the  streets  declaring  that  he  will  putLim 
out  by  force,  "  kick  him  out."  He  has  caught 
his  master's  word. 
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On  the  evening  of  the  2lBt  a  resolution  look- 
ing to  impeachment  is  offered  in  the  House. 

The  President,  on  the  morning  of  the  22d, 
"as  early  as  practicable,"  is  seized  with  a 
sudden  desire  to  know  how  many  troops  there 
were  in  Washington.  What  for,  jnst  then? 
Was  tiat  all  be  wanted  to  know?  If  so,  his 
Adjutant  General  could  have  gi^en  him  the  offi- 
cial morning  report,  which  would  have  shown 
the  condition  and  station  of  every  man.  But 
that  was  not  all.  He  directs  the  commander 
of  the  department  to  come  as  early  as  practi- 
cable. Why  this  haste  to  learn  the  number 
of  troops?  Observe,  the  order  does  not  go 
through  General  Grant,  as  by  law  it  oight  to 
have  done.  General  Emory,  not  knowing 
what  is  wanted,  of  course  obeyed  the  order  as 
soon  as  possible.  The  President  asked  him  if 
he  remembered  the  conversation  which  be  had 
with  him  when  he  Srst  took  command  of  the 
department  as  to  the  strength  of  the  garrison 
of  Washington,  and  the  genera!  disposition  of 
troops  in  the  department.  Emory  replied  that 
"  he  did  distinctly;"  that  was  last  September. 
Then,  after  explaining  to  him  fully  as  to  all  tbe 
changes,  the  President  asked  for  recent  changes 
of  troops.  Emory  denied  they  could  have 
been  made  without  the  order  going  through 
him,  and  then,  with  soldierly  frankness,  (as  he 
evidently  suspeeted  what  the  President  was 
after,)  said  by  law  no  order  could  come  to 
him,  save  through  the  General  of  the  Army, 
and  that  had  been  approved  by  the  President 
and  promulgated  in  a  General  Order  No.  17. 
The  President  wished  to  see  it.  It  was  pro- 
duced. General  Emory  says;  "Mr.  Presi- 
dent, I  will  take  it  as  a  great  fevor  if  you  will 
permit  me  to  call  your  attention  to  this  order 
or  act."  Why  a  favor  to  Emory?  Because 
he  feared  that  he  was  to  be  called  upon  by  the 
President  to  do  something  in  contravention  of 
that  law.  The  President  read  it  and  smd: 
■'This  is  not  in  accordance  with  the  Constitu- 
tion of  the  United  States,  which  makes  me 
Commander-in-Chief  of  the  Army  and  Navy, 
or  with  the  language  of  your  commission. 
Emory  then  said:  "That  is  not  a  matter  for 
the  officers  to  determine.  There  was  the  order 
sent  to  us  approved  by  him,  and  we  were  al! 
governed  by  that  order," 

He  sajd,  "Am  I  to  understand,  then,  that 
the  President  of  the  United  States  cannot  give 
an  order  but  through  General  Grant?"  Gen- 
eral Emory  then  made  the  President  a  short 
speech,  telling  him  that  the  officers  of  the 
Army  had  been  consulting  lawyers  on  the  sub- 
ject, KEVBRDrJoHKSON  and  Robert  J.  Walker, 
»nd  were  advised  that  they  were  bound  to  obey 
that  order.  Said  he,  "I  think  it  right  to  tuM 
yon  the  Army  are  a  unit  on  this  subject." 
After  a  short  pause,  "seeing  there  was  noth- 
ing more  to  say,"  General  Emory  left.  What 
made  all  the  officers  consult  lawyers  about 
obeying  a  law  of  the  United  States?  What 
influence  had  been  at  work  with  them?  The 
course  of  the  President.     In  his  message  to 


Congress  in  December  he  had  declared  that 
the  time  might  come  when  he  would  resist  a 
law  of  Congress  by  force.  How  could  Gen- 
eral Emory  teil  that  in  the  judgment  of  the 
President  that  time  had  not  come,  and  hence 
was  anxious  to  assure  the  President  that  he 
could  not  oppose  the  law? 

In  his  answer  to  the  first  article  he  asserts 
that  he  had  folly  come  to  the  conclusion  to 
remove  Mr.  Stanton  at  all  events,  notwith- 
standing the  law  and  the  action  of  the  Senate;' 
in  other  words,  he  intended  to  make,  and  did 
make  executive  resistance  to  the  law  duly  en- 
acted. The  consequences  of  such  resistance 
he  has  told  ns  in  his  message : 

"Wharo  an  act  hss  been  passed  aooordingto  the 
forma  of  the  Constitution  b;  the  Bupreme  leeiaUtive 
aathorlty,  and  isrecDlarlT  enralled  smouv  the  pab- 
lifl  statutes  of  the  oonntr}',  ezeoalJTa  reBiaCanoe  to  it, 
especial];  in  Hmta  of  high  partr  exoitement,  wonld 
be  likely  to  prodoee  nolent  ooUibIdd  between  the  le- 
speotivB  Bdheieuta  of  the  two  bianelies  of  the  Qov- 
emment.  This  woold  be  simply  civil  war,  and  civil 
Bar  mnal  be  resorted  to  only  as  the  last  remedy  for 


m,  regardless  of  all  oi 

He  admits,  in  substance,  thai  he  told  Emory 
that  the  law  was  wholly  unconstitutional,  and, 
in  effect,  took  away  ai!  his  power  as  Commander- 
in-Chief.  Was  it  not  just  such  a  law  as  he  had 
declared  he  would  resist?  Do  you  not  believe 
that  if  General  Emorv  had  yielded  in  the  least 
to  his  saggestiona  the  President  would  have 
offered  him  promotion  to  bind  bim  to  his  pur- 
poses, as  he  did  Sherman  and  Thomas? 

Pray  remember  that  this  is  not  the  ease  of 
one  gentleman  conversing  with  another  on 
moot  questions  oflaw;  but  it  is  the  President, 
the  Commander-in-Chief,  "the  fountain  of  all 
honor  and  source  of  all  power,"  in  the  eye  of 
a  military  officer,  teaching  that  officer  to  dis- 
obey alaw  which  he  himself  has  determined  ia 
void,  with  the  power  to  promote  the  officer  if 
he  finds  him  an  apt  pupil. 

Is  it  not  a  high  misdemeanor  for  the  Presi- 
dent to  assume  to  instruct  the  oflicers  of  the 
Army  that  the  laws  of  Congress  are  not  to  be 
obeyed? 

Article  ten  alleges  that,  intending  to  set 
aside  the  rightful  authority  and  powers  of  Con- 
gress, and  to  bring  into  disgrace  and  contempt 
the  Congress  of  the  United  States,  and  to  de- 
stroy confidence  in  and  to  excite  odium  against 
Congress  and  its  laws,  he,  Andrew  Johnson, 
President  of  the  United  States,  made  divers 
speeches  set  out  therein,  whereby  he  brought 
the  office  of  President  into  contempt,  lidiciSe, 
and  disgrace. 

To  sustain  these  charges  therewlll  be  pat  in 
evidence  the  short-hand  notes  of  reporters  in 
each  instance,  who  took  these  speeches  or  ex- 
amined the  sworn  copies  thereof,  and  one  in- 
stance where  the  speech  was  examined  and 
corrected  by  the  Private  Secretary  of  the  Presi- 
dent himselfl 

To  the  charges  of  this  article  the  respondent 
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him  by  & 
newspap( 
thorized  i 
he  may  I 
and  thus 


U  S 

ipondent  believes  from  a  aubstantiallj  cor- 
_ .  ;t  report  is  made  a  part  of  the  answer  i  that 
the  respondent  made  a  reply  to  the  address  of 
''  ''tee.     While,  however,  he  gives  ub 

er  a  copy  of  the  speech  made  to 
Retebdt  Johnsos,  taken  from  a 
he  wholly  omits  to  give  us  an  au- 
iion  of  his  own  speech,  about  which 
supposed  to  know  quite  as  much, 
'edua  some  testimony.  He  does 
not  admit  that  the  estracta  from  his  speech  in 
the  article  are  correct,  nor  does  he  deny  that 

Jn  regard  to  the  speech  at  Cleveland,  he 
again  does  not  admit  that  the  extracts  cor- 
rectly or  justly  present  hia  speech;  bat  again 
he  does  not  deny  that  they  do  so  far  as  the  same 

As  to  the  speech  at  St.  Louis,  he  does  not 
deny  that  he  made  it — says  only  that  he  does 
not  admit  it,  and  requires,  in  each  case,  that 
the  whole  speech  shall  be  proved.  In  that,  I 
beg  leave  to  assure  him  and  the  Senate,  his 
wishes  shall  be  gratified  to  their  fullest  frui- 
tion. The  Senate  shall  see  the  performance, 
so  far  as  is  in  our  power  to  photograph  the 
scene  by  evidence,  on  each  of  toese  occasions, 
and  shall  hear  e rery  material  word  that  he  said. 
Hia  defense,  however,  to  the  article  is,  that  "he 
felt  himself  in  duty  bound  to  express  opinions 
of  and  concerning  the  publio  character,  con- 
duct, views,  purposes,  motives,  and  tendencies 
of  all  men  engaged  in  the  publio  service,  as 
well  in  Congress  as  otherwise,"  "and  that  for 
anything  he  may  have  said  on  either  of  these 
occasionshe  is  justified  ander  the  constitutional 
right  of  freedom  of  opinion  and  freedom  of 
speech,  and  is  not  subject  to  question,  inquisi- 
tion, impeachment,  or  inculpation  in  any  man- 
ner or  form  whatsoever."  He  denies,  however, 
that  by  reason  of  any  matter  in  said  article  or 
its  specifications  alleged  he  has  said  or  done 
anything  indecent  or  unbecoming  in  the  Chief 
Magistrate  of  the  United  States,  or  tending  to 
bring  his  high  office  into  contempt,  ridicule, 
oc  disgrace. 

The  issue,  then,_fioany,  is  this:  that  those 
ntterances  of  his,  in  the  manner  and  form  in 
which  they  areallegedto  have  been  made,  and 
under  the  circumstances  and  at  the  time  they 
were  made,  are  decent  and  becoming  the  Pres- 
ident of  the  United  States,  and  do  not  tend  to 
bring  the  office  into  ridicule  and  disgrace. 

First.  That  he  has  the  right  to  say  what  he 
did  of  Congress  in  the  esereise  of  freedom  of 
speech ;  and  second,  that  what  he  did  say  in 


those  speeches  was  a  higbly  gentlemanlike  and 

E roper  performance  in  a  citiECu,  and  still  more 
ecoming  in  a  President  of  the  United  States. 
Let  us  first  consider  the  graver  matter  of  the 
assertion  of  the  right  to  oast  contumely  upon 
Congress;  to  denounce  it  as  a  "body  hanging 
on  the  verge  of  the  Government ;"  "pretend- 
ing to  be  a  Congress  when,  in  fact,  it  was  not  a 
Congress  i"  "  a  Congress  pretending  to  be  for 
the  Union  when  its  every  step  and  act  tended 
to  perpetuate  disunion,"  "  and  make  a  disrup- 
tion ot  the  States  inevitable;"  "a  Congress  in 
a  minority  assuming  to  exercise  power  which, 
if  allowed  to  he  consummated,  would  result  in 
despotism  and  monarchy  itself;"  "  a  Congress 
which  had  done  everything  to  prevent  the 
union  of  the  States;"  "a  Congress  factious 
and  domineering;"  "a  Badical  Congress 
which  gave  origin  to  another  rebellion;" 
"  a  Congreas  upon  whose  skirts  was  every  drop 
of  blood  that  was  shed  in  the  New  Orleans 
riots."  You  m\]  find  these  denunciations  had 
a  deeper  meaning  than  mere  expressions  of 
opinion.  It  may  oe  taken  as  an  axiom  in  the 
affairs  of  cations  that  no  usurper  has  evei 
seized  upon  the  Legislature  of  his  country  nntil 
he  has  familiarized  the  people  with  the  possi- 
bility of  so  doing  by  vituperating  and  decrying 
it.  Denunciatory  attacks  upon  the  Legislature 
have  always  preceded,  slanderous  abuse  of  the 
individuals  composing  it  have  always  accom- 
panied, a  seizure  by  a  despot  of  thy  legislative 
power  of  a  country. 

Two  memorable  examplesinmodeni  history 
will  spring  to  the  recollection  of  every  man. 
Before  Cromwell  drove  out  by  the  bayonet  the 
Parliament  of  England  he  and  his  partisans 
had  denounced  it,  derided  it,  decried  it,  and 
defamed  it,  and  thus  brought  it  into  ridicule 
and  contempt.  He  villified  it  with  the  same 
name  which— it  isa  significant  fact— tlie  parti- 
sans of  Johnson,  by  a  concerted  cry,  apphed  to 
the  Congress  of  the  United  States  when  he  com- 
menced his  memorable  pilgrimage  and  crusade 
against  it.  Itisastill  more  significant  fact  that 
the  justification  madeby  Cromwell  andby  John- 
son for  setting  aside  the  authority  of  Parliament 
and  Congress  respectively  was  precisely  the 
same,  to  wit:  that  they  were  elected  by  part 
of  the  people  only.  When  Cromwell,  by  his 
soldiers,  finally  entered  the  hall  of  Parliament 
to  disperse  its  members,  he  attempted  to  cover 
the  enormity  of  his  usurpation  by  denouncing 
this  man  personally  a  a  1  b  t  that  as  a 
drunkard,  anolhe  a  a  b  i  y  f  the  liber- 
ties of  the  peopl  J  h  tarted  out  on 
precisely  the  sam  .  b  t  f  getting  the 
parallel,  too  early  h  p  1  m  th  patriot  ail 
assassin,  that  jtat  ma  a  t  a  t  threatens 
to  hang  that  man  wh  ui  th  p  pi  delight  to 
honor,  and  breath  t  h  ninga  and 
slaughter"  against  this  man  whose  services  in 
the  cause  ot  human  freedom  have  made  his 
name  a  household  word  wherever  the  language 
is  spoken.  There  is,  however,  an  appreciable 
difference  between  Cromwell  and  LTohnson,  and 
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there  ia  a  like  difference  in  the  results  accom- 
plished bj  each. 

When  Bonaparte  extinguished  the  Legisla- 
tare  of  Prance  he  wsitea  until^  throngh  his 
presB  and  his  partisans  and  by  his  own  denun- 
ciations, he  brought  its  authority  into  diagrace 
and  contempt ;  and  when,  finally,  he  drove 
the  council  of  the  nation  from  their  chamber, 
like  Cromwell,  he  justified  himself  by  personal 
abuse  of  the  individuals  themselves  as  they 
passed  by  him. 

That  the  attempt  of  Andrew  Johnson  to 
overthrow  Congress  has  failed  is  because  of 
the  want  of  ability  and  power,  not  of  malignity 
and  will. 

too  apt  to  overlook  the  danger  which 


may  come  from  wordi 
say  that  is  only  talk — i 
and  then  it  will  be  tii 
may  be,  and  someti 
burning  things,  that  i 
As  a  most  notable 


"  We  are  inclined  to 
till  some  acHa  done, 
o  move.  But  words 
are,  thinRS — living, 
world  on  Are." 
nee  of  the  power  of 
words  look  at  the  inception  of  the  rebellion 
through  which  we  have  just  passed.  For  a 
quarter  of  a  century  the  nation  took  no  notice 
of  the  talk  of  disunion  and  seccBsion  which  was 
h      d  *    C     gr  d        the  "stump"  until 

th    b      h     g  t       w      taught  them  by 

w  d  d  th  w  d  dd  ly  burst  forth  into 
t       b!       wful  w         D  y  one  doubt  that 

fJk  hdhgdC  Ihoun  in  1832  for 
talk    g      11  fi     t  d         ssiou,  which  was 

ml   J  th  f  South  Carolina 

t  r    t  S  mt      w    Id  ever  have  been 
b      d  w  th     II  th       f     f  I  and  deadly  con- 
q  N  y  f  the  United  States 

m         S      to  dR  p        ntatdvea  had  been 

mp  hd  dqlfidfom  office  in  1882 
t        d  g  the  "  stump,"  as 

was  done  in  1862  by  Congress,  then  our  sons 
and  brothers  cow  dead  in  battle  or  starved 
in  prison   had  been  alive  and  happy,  and  a 

Eeaceful  solution  of  the  question  of  slavery  had 
een  found. 
Does  any  one  doubt  that  if  the 
the  respondent  could  have  been  carried  out, 
and  bis  denunciations  had  weakened  the  Cou' 
gress  in  the  atfections  of  the  people,  so  thai 
those  who  had  in  the  North  sympathized  with 
the  rebellionconld  hare  elected  sucha  minority 
even  of'the  Kepresentativea  to  Congri 
together  with  those  sent  up  from  the  g' 
ments  organized  by  Johnson  in  the  reb 
States,  should  have  formed  a  majority  of  both 
or  either  House  of  Congress,  that  the  Presi- 
dent would  have  recognized  such  body  as  the 
legitimate  Congress,  and  attempted  to  carry  out 
its  decrees  by  die  aid  of  the  Army  and  Navy 
and  the  Treasury  of  the  Uniied  States,  over 
which  he  now  claims  such  unheard-of  and 
illimitable  powers,  and  thus  lighted  the  torch 
of  civil  war? 

In  ail  earnestness.  Senators,  I  call  each  oni 
of  you  upon  his  conscience  to  say  whether  hi 
does  not  believe  by  apreponderanceof  evidence 
drawn  from  the  acts  or  &e  respondent  ~~ " " 


be  has  been  in  office  that  if  the  people  had 
not  been,  asthey  ever  have  been,  true  and  loyal 
totheir  Congress  and  to  themselves,  such  would 
not  have  been  the  result  of  these  usurpations 
of  power  in  the  Executive  1 

Is  it  indeed  to  bo  seriously  argued  here  that 
there  is  a  constitutional  right  in  the  President 
of  the  Umted  States,  who  during  his  official 
life  can  never  lay  aside  his  official  character  to 
denounce,  malign,  abuse,  ridicule,  and  con- 
temn, openly  and  publicly,  the  Congress  of  the 
United  States — a  oourdinate  branch  of  the 
Government? 

It  cannot  fail  to  be  observed  that  the  Presi- 
dent (shall  I  dare  to  say  his  counsel,  or  are 
they  compelled  by  the  exigencies  of  their  de- 
fense,) has  deceived  himself  as  to  the  grava- 
men of  the  charge  in  this  article.  It  does 
notraisethe  question  of  freedom  of  speech,  but 
of  propriety  and  decency  of  speech  and  con- 
duet  in  a  high  officer  of  the  Government. 

Andrew  Johnson,  the  private  citizen,  as  I 
may  reverently  hope  and  trust  he  soou  will  be, 
has  the  full  constitution al  right  to  think  and 
speak  what  he  pleases,  in  themannerhepleases, 
and  wliere  he  pleases,  provided  always  he  does 
not  bring  himself  within  the  purview  of  the 
common  lawoffensesof  being  a  common  railer 
and  brawler  or  a  common  scold,  which  he  may 
do,  {if  a  male  person  is  ever  liable  to  commit 
that  crime;)  but  the  dignity  of  station,  the  pro- 
prieties of  position,  the  courtesi^  of  ofUce,  all 
of  which  are  a  part  of  the  common  law  of  the 
land,  require  thePresidentof  theUnitedStatea 
to  observe  that  gravity  of  deportment,  that  fit- 
ness of  conduct,  that  appropriateness  of  de- 
meanor, and  those  amenities  of  behavior  which 
are  a  part  of  his  high  official  functions.  He 
stands  before  the  youth  of  the  country  the 
exemplar  of  all  that  is  of  worth  in  ambition 
and  all  that  is  to  be  sought  in  aspiration ;  he 
stands  before  the  men  of  the  country  as  the 
grave  magistrate  mho  occupies,  if  he  does  not 
fill,  the  place  once  honored  by  Washington  ; 
nay,  far  higher  and  of  greater  consequence,  he 
stands  before  the  world  as  the  repvesentative 
of  free  institutions,  as  the  type  of  man  whom 
the  suffrages  of  a  free  people  have  chosen  aa 
their  chief.  He  should  be  the  living  evidence 
of  how  much  better,  higher,  nobler,  and  more 
in  the  image  of  God  ia  the  elected  ruler  of  a 
free  people  than  ahereditary  monarch,  coming 
into  posver  by  the  accident  of  birtii ;  and  when 
ha  disappoints  all  these  hopes  ami  all  these 
expectations,  and  becomes  the  ribald,  scurril- 
ous blasphemer,  bandying  epithets  and  tannta 
with  a  jeering  mob,  shall  he  be  beard  to  Bay 
that  such  conduct  is  not  a  high  misdemeanor  in 
office?  Nay,  disappointing  the  hopes)  causing 
the  cheek  t^burn  with  shame,  exposing  to  the 
taunts  and  ridicule  of  every  nation  the  good 
name  and  fame  of  the  chosen  institutions  of 
thirty  million  people,  is  it  not  the  highest 
possible  crime  and  misdemeanor  in  ofSce;  and 
under  the  circumstances  is  the  gravamen  of  the 
charges.   The  words  arenot alleged tobe either 
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thlae  or  defamatory,  because  itia  notwittinthe 
power  of  any  man,  however  high  his  offieiaj 
position,  in  effect  to  slander  the  Congress  of 
the  United  Siates,  in  the  ordinary  sense  of  that 
word,  so  as  to  call  on  Congress  to  answer  aa 
to  the  truth  of  the  accusation.  We  do  not  go 
in,  therefore,  to  any  queatjon  of  truth  or  falsity. 
We  rest  upon  the  scandal  of  the  scene.  We 
woald  as  soon  think,  in  the  trial  of  an  indict- 
ment E^ainat  a  termagant  as  a  common  scold, 
of  Butnmouing  witnesses  to  prove  that  what  she 
Baid  was  not  true.  It  is  the  noise  and  disturb- 
aoce  in  the  neighborhood  that  ie  the  offense, 
and  not  a  question  of  the  provocation  or  irrita- 
tion which  causea  the  outbreak. 

At  the  risk  of  being  almost  offensive,  but 
protesting  that  if  so  it  is  not  my  fault  hut  that 
of  the  person  whose  acta  I  am  describing,  let 
me  but  faintly  picture  to  you  the  scene  at 
Cleveland  and  St.  Louis. 

It  is  evening;  the  President  of  the  United 
States,  on  a  journey  to  do  homage  at  the  tomb 
of  an  illustrious  statesman,  accompanied  by  the 
head  of  the  Army  and  Navy  and  Secretary  of 
State,  has  arrived  in  the  great  central  city  of 
the  continent.  He  has  been  welcomed  by  the 
civic  authorities.  He  baa  been  escorted  b^  a 
procession  of  the  benevolent  charitable  socie- 
ties and  citizens  and  soldiers  to  his  hotel.  He 
baa  returned  thanks  in  answer  to  address  of 
the  m^or  to  the  citizens  who  has  received 
him.  The  hospitality  of  the  city  haa  provided 
a  banquet  for  him  and  his  snite,  when  he  is 
(^ain  expected  to  address  the  chosen  guests 
of  the  city,  where  all  things  may  he  conducted 
in  decency  and  order.  While  he  was  resting, 
as  one  would  have  supposed  he  would  have 
wished  to  do  from  the  fatigue  of  the  day,  a 
noisy  crowd  of  men  and  boys,  washed  and  un- 
washed, drunk  and  sober,  black  and  white, 
assemble  in  the  street,  who  make  night  hideous 
by  their  bawling;  qulttins  the  drawing-room, 
without  the  advice  of  his  triends,  the  President 
of  the  United  States  rushes  forth  on  to  the 
balcony  of  the  hotel  to  address  what  proves  to 
have  been  a  mob,  and  this  ho  calla  in  his  an- 
swer a  "  fit  occasion  on  which  he  is  held  to 
the  high  duty  of  expressing  opinions  of  and 
concerning  tho  legislation  of  Congceas,  pro- 
posed or  completed,  in  respect  of  ita  wisdom, 
expediency,  justice,  worthiness,  objects,  pur- 
poses, and  public  and  political  motives  and 
tendencies,'' 

Observe  now,  upon  this  "fit  occasion," 
like  in  all  respects  to  that  at  Cleveland,  when 
the  President  is  called  upon  by  the  constitu- 
tional requirements  of  big  office  to  expound 
''  the  wisdom,  expediency,  justice,  worthiness, 
objects,  purposes,  and  tendencies  of  the  acts 
of  Congress,"  what  he  says,  and  the  manner 
in  which  he  saya  it.  Does  he  speak  with  the 
gravity  of  a  Marshall  when  expounding  con- 
stitutional law?  Does  he  uae  the  polished 
sentences  of  a  Wirt?  Or,  failing  in  theae, 
which  may  he  his  misfortune,  does  he,  in  plain, 
ho^nely  words  of  truth  and  soberness,  endeavor 


to  instruct  the  men  and  youth  before  him  in 
their  duty  lo  obey  the  laws  and  to  reverence 
their  rulers,  and  to  prize  their  institutions  of 
government?  Although  he  may  have  been 
mistaken  in  the  aptness  of  the  occasion  for 
such  didactic  instruction,  still  good  teaching  is 
never  thrown  away.  He  shows,  however,  by 
his  language,  as  he  had  shown  at  Cleveland, 
that  he  meant  to  adapt  himself  to  the  occasion. 
He  has  hardly  opened  his  month,  as  we  shall 
show  you,  when  some  one  in  the  crowd  cries, 
"  How  about  our  British  subjecta?" 

The  Chief  Executive,  supported  by  his  Sec- 
retary  of  State,  so  that  all  the  foreign  relations 
and  diplomatic  service  were  fullv  represented, 
with  a  dignity  that  not  even  his  counsel  can 
appreciate,  and  with  an  amenity  which  must 
have  delighted  Downing  street,  answers :  "  We 
will  attend  to  John  Bull  after  awhile,  so  lar  as 
that  is  concerned."  The  mob,  ungrateful,  re- 
ceive this  bit  of  "expression  of  opinion  upon 
the  justice,  worthiness,  objects,  purposes,  and 
public  and  polidcal  motives  and  tendencies" 
of  our  relations  with  the  kingdom  of  Great 
Britain  aa  they  felt  from  the  honored  lips  of 
the  President  of  the  United  States  with  laugh- 
ter, and  the  more  unthinking  vjifh  cheers. 

Having  thus  disposed  of  onr  diplomatic  re- 
lations with  the  Erst  naval  and  commercial 
nation  on  earth,  the  President  next  proceeds 
to  express  his  opinion  in  manner  aforesaid  and 
for  the  purposes  aforesaid  to  this  noisy  mob  on 
the  subject  of  the  riots,  upon  which  his  answer 
saya  "it  is  the  constitutional  duty  of  the  Pres- 
ident to  express  opinions  for  the  purposes 
aibreaaid."  A  voice  calls  out,  "New  Orleans! 
go  onl"  Aftera  graceful  exordium  the  Pres- 
ident expresses  his  high  opinion  that  a  mas- 
sacre, wherein  his  pardoned  and  unpardoned 
rebel  associates  and  frienda  deliberately  shot 
down  and  murdered  unarmed  Union  men  with- 
out provocation,  CTen  Horion,  the  minister  of 
the  living  God,  as  his  hands  were  raised  to  the 
Prince  of  Peace,  praying,  in  the  language  of 
the  great  martyr,  "Father,  forgive  them,  for 
they  know  not  what  they  do,"  waa  the  result 
of  the  laws  passed  by  the  legislative  depart- 
ment of  jour  Government  in  tnewords  follow- 
ing, that  ia  to  say : 


LP  the  1 


.t  Tfew  Orleans  and 
ts  immodiato  oauSB, 
isible  for  the  blood 


■■Ifvi 


it  New  Orleans  and  tr 


Thia,  aa  we  might  expect,  was  received  by 
the  mob,  composed,  doubtless,  in  large  part 
of  unrepentant  rebels,  with  great  cheers  and 
cries  of  "bully."  It  waa  " bully"— if  that 
means  encouraging — for  them  to  learn  on  the 
authority  of  the  President  of  the  United  States 
that  they  might  shoot  down  Union  men  and 
patriots,  and  lay  the  sin  of  murder  upon  the 
Congress  of  the  United  States;  and  this  was 
another  bit  of  "opinion"  which  the  counsel 
say  it  was  the  high  duty  of  the  President  to 
express  upon  the  justice,  the  worthiness,  ob- 
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jects,  "  purposes  and  public  and  political  mo- 
tives and  tendencies  of  the  legislation  of  jour 

After  some  further  debate  with  the  mob  aome 
one,  it  seems,  had  called  out  "traitor I"  The 
President  of  the  Uniled  States,  on  this  fitting, 
constitutional  occasion,  immediatelj  took  this 
as  persona],  and  replies  to  it; 
_  "  Now.  my  eounlrrmeo,  it  is  Tery  insy  to  indulge 
in  epitliets;  it  is  very  easy  to  call  a  man  Judas,  and 

arguments  and  factshBisveryoflen  found  wiintins." 

What  were  the  "  facts  that  were  found  want- 
ing," which,  in  themind  of  the  President,  pre- 
vented him  from  being  a  Judas  Iscariot?  He 
ahail  state  the  "wanting"  facts  in  hia  own  lan- 
guage on  this  occasion  when  he  is  "  exercising 
his  high  constitutional  prerogative :" 

"  Jndna  laeariotl  Judasl  Therewas  a  Judasonoe, 
ace  oF  the  twelve  apostles.  Obi  yea,  the  twelve 
apostles  had  a  Cbnat.  I A  voioe, 'and  nMosea.too:' 
great  Inushter.]  The  twelve  apostles  had  a  Christ, 
and  he  never  could  have  had  a  Jud»3  unlesa  he  had 
bad  thetweivcnpostlos.    If  IhaveplayedtbeJudaa. 

who  has  hppn  mv  fihrisllliBt  T  ho ' ^   '      '    ■ 

with? 
Phillip 

If  it  were  not  that  the  blasphemy  shocia  us 
we  should  gather  from  all  this  that  it  dwelt  in 
the  mind  of  the  President  of  the  United  States 
that  the  on!;  reason  why  he  was  not  a  Judaa 
was  that  he  bad  not  been  able  to  find  a  Christ 
toward  whom  to  play  the  Judaa. 

Itwill  appear  that  this  bit  of  "opinion,"  given 
in  pursuance  of  his  constitutional  oblieation, 
was  received  with  cheers  and  hisses.  Whether 
the  cheers  were  that  certain  patriotic  persons 
named  by  him  might  he  banged,  or  tbe  hissing 
was  because  of  the  inability  of  the  President  to 
play  the  part  of  Judaa  for  the  reason  before 
stated,  I  am  sorry  to  say  the  evidence  will  not 

His  answer  makes  the  President  say  that  it 
is  his  '"duty  to  express  opinions  concerning 
the  public  characters,  and  the  conduct,  views, 
purposes,  objects,  motives,  and  tendencies  of 
all  men  engaged  in  tJie  public  service." 

Now,  as  "the character, motives,  tendencies, 
purpoaes,  objects,  and  views"  of  Judas  alone 
had  "opinions  expressed"  about  them  on  this 
"  ht  occasion,"  (althongh  he  seemed  to  desire 
to  have  some  others,  whose  names  he  men- 
tionedj.hanged,)  I  shall  leave  his  counsel  to 
inform  you  what  were  tbe  pnblic  services  of 
Judas  Iscariot,  to  say  nothiuK  of  Moses,  which 
it  was  the  constitutional  duty  and  right  of  the 
President  of  the  Uniled  States  to  disousB  on 
this  particularly  fit  occasion. 

But  I  will  not  pursue  this  revolting  exhibi- 

I  will  only  show  yon  at  Cleveland  the  crowd 
and  the  President  of  the  United  States,  in  lie 
darkness  of  night,  bandying  epithets  with  each 
other,  crying,  "Mind  your  dignity,  Andy;" 
"Don't  get  mad,  Andy;"  "Bully  for  you, 
Andy,"  I  hardly  dare  shock,  as  I  must,  every 
sense  of  propriety  by  calling  your  attention  to 
the  President's  allusion  to  the  deatji  of  the 


sainted  martyr,  Lincoln,  as  the  means  by  which 
he  attained  his  office,  and  if  it  can  be  justified  in 
any  man,  pnblic  or  private,  I  am  entirely  mis- 
taken in  the  commonest  proprieties  of  life. 
The  President  shall  tell  his  own  story ; 

"There  was,  two  yoars  ago.  a  tiobet  before  you  for 
tbe  Presidency.  I  was  Vloood  upon  that  (ieket  with 
a  distiiiEuished  eitiaen  now  no  more.  [Voices,  'Its 
a  pity;'  'Too  bad;'  'Unfortnnate.T  Yes,  I  know 
there  aresome  who  say  'uafortonate.'  Yes.  nnfor- 
tunnte  for  some  that  God  rules  on  high  nnd  deals  in 
justice.  [Cheers.]  Tea.  unfortunate.  The  ways  of 
Providence  are  mysterious  and  incomprehensible, 
cuntrolling  all  who  oxolaim   un fortunate."' 

Is  it  wonderful  at  all  that  such  a  speech, 
which  seems  to  have  been  unprovoked  and 
coolly  uttered,  should  have  elicited  the  single 
response  from  the  crowd,  "Bully  for  yon?" 

I  go  no  further.  I  might  follow  this  ad  nan- 
seam.  I  grant  the  President  of  the  United 
States  further  upon  this  disgraceful  scene  the 
mercy  of  my  silence.  Teli  me  now,  who  can 
read  the  accounts  of  this  exhibition,  and  reflect 
that  the  result  of  our  institntions  of  government 
""""  been  to  place  such  a  man,  so  lost  to  decency 


and  hanging  his  head  in  shame  as  the  finger  of 
scorn  and  contempt  for  repnbiican  democracy 
ispointed  at  him  by  some  advocateof  monarchy 
in  tbeOld  World.  What  answer  haveyou  when 
an  intelligent  foreigner  says,  "Lookl  seel  this 
is  the  culmination  of  the  ballot  unrestrained  in 
the  hands  of  a  free  people,  in  a  country  where 
any  man  may  aspire  to  the  office  of  President. 
Is  not  onr  Government  of  a  hereditary  king  or 
emperor  a  better  one,  where  at  least  our  sov- 
ereign is  born  a  gentleman,  than  to  have  such 
a  thing  as  this  for  a  ruler?" 

Yes,  we  have  an  answer.  We  can  sa^  this 
man  was  not  the  choice  of  the  people  lor  the 
President  of  the  United  States,  lie  was  thrown 
toihe  surfacebythe  whirlpool  of  civil  war,  and 
carelessly,  we  grant,  elected  to  thesecond  place 
in  the  Government,  without  thought  that  he 
might  ever  fill  tbe  first. 

B^  murder  most  foul  he  succeeded  to  th« 
Presidency,  and  is  the  elect  of  an  assassin  to 
that  high  office,  and  not  of  the  people.  "  It 
was  a  grievous  fault,  and  grievously  have  we 
answered  it;"  but  let  me  tell  yon,  0  advocate 
of  monarchy !  that  our  frame  of  government 
gives  us  a  remedy  for  such  a  misfortune,  which 
yours,  with  its  divine  right  of  kings,  does  not. 
We  can  remove  him — as  we  are  about  to  do — 
from  the  office  he  has  disgraced  by  the  sure, 
safe,  and  constitu clonal  method  of  impeach- 
ment; while  your  king,  if  be  becomes  a  buf- 
foon, or  a  jester,  or  a  tyrant,  can  only  be 
displaced  through  revolution,  bloodshed,  am! 

This,  this,  0  monarchist!  is  the  crowning 
glory  of  our  institutions,  because  of  which,  if 
for  no  other  reason,  our  form  of  government 
claims  precedence  over  all  other  governments 
of  the  earth. 

Article  eleven  charges  that  the  President, 
having  denied  in  a  public  speech  on  the  ISth  of 
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August,  1866,  at  Washington,  that  the  Thirty- 
Niatii  Congress  was  authorized  to  exercise 
legislative  power,  and  denying  that  the  legis- 
lation of  said  CoDgress  was  valid  ot  obligatory 
upon  him,  or  that  it  had  power  to  propose  cer- 
tain amendments  to  the  Constitution,  did  nt- 
lampt  to  prevent  the  execution  of  the  act  enti- 
tled "An  act  regulating  the  tenure  of  certain 
civil  offices,"  by  unlawfully  attempting  to  de- 
vise means  by  which  to  prevent  Mr.  Stanton 
from  resuming  the  functions  of  the  o£Sce  of 
Secretary  of  the  Department  of  War,  notwith- 
standing the  refusal  of  the  Senate  to  concur  in 
his  suspeusion,  and  that  he  also  contrived 
means  to  prevent  the  execution  of  an  act  of 
March  2,  18ST,  which  provides  that  ail  mtli- 
tai7  orders  sbali  be  issued  through  the  General 
of  the  Army  of  the  United  States,  and  also 
aQOtber  act  of  the  same  2d  of  March,  com- 
monly known  as  the  reconstruction  act. 

To  sustain  this  charge  proof  will  be  given 
of  bis  denial  of  the  authority  of  Congress  as 
charged ;  also  bis  letter  to  the  Generid  of  the 
Army,  jn  which  be  admits  that  he  endeavored 
to  prevail  on  him  by  promises  of  pardon  and 
indemnity  to  disobey  the  requirements  of  the 
tenure- of- office  act,  and  to  hold  the  office  of 
Secretary  of  War  against  Mr,  Stanton  after  he 
had  been  reinstatea  by  the  Senate ;  that  he 
chided  the  General  for  not  acceding  to  his  re- 
quest, and  declared  that  had  he  known  that  he 
(Grant)  would  not  have  acceded  to  his  wishes 
he  would  have  taken  other  means  to  prevent 
Mr.  Stanton  from  resuming  his  office ;  his  ad- 
mission in  his  answer  that  his  purpose  was  from 
the  first  suspension  of  Mr.  Stanton,  August 
12,  1867,  to  oust  him  from  bis  office,  notwith- 
standing the  decision  of  the  Senate  under  the 
act;  bis  order  to  General  Grant  to  refuse  to 
recognize  any  order  of  Mr.  Stanton  purporting 
to  come  from  himselfaftcrbe  was  so  reinstated, 
and  his  order  to  General  Thomas  as  an  officer 
of  the  Army  of  the  United  States  to  tafee  pos- 
session of  the  War  Office,  not  transmitteiL  as 
it  should  have  been,  through  the  General  of  the 
Army,  and  the  declarations  of  General  Thomas 
that  as  an  officer  of  the  Army  of  the  United 
States  he  Celt  bound  to  obey  the  orders  of  the 
Commander'in-Chief. 

To  prove  further  the  purpose  and  intent  with 
which  his  declarations  were   made,  and   his 


ion  of  the  acts  of'^  Congress,  we  shall 
show  he  has  opposed  and  hindered  the  pacifi- 
cation of  the  country  and  the  return  of  the 
insurrectionary  States  to  the  Union,  and  has 
advised  the  Legislature  of  the  State  of  Ala- 
bama not  to  adopt  the  constitutional  amend- 
ment known  as  the  fourteenth  article,  when 
appealed  to  to  know  if  it  was  best  for  the  Legis- 
lature 60  to  do;  andtlils,  too,  after  that  amend- 
ment had  been  adopted  by  a  majority  of  the 
loyal  State  Legislatures,  and  aftrer,  in  the  elec- 
tion of  1866,  it  bad  been  Enstaioed  by  an  over- 


whelming  majority  of  the  loyal  people  of  tte 
United  States.  I  do  not  propose  to  comment 
further  on  this  article,  because,  if  the  Senate 
shall  have  decided  that  all  the  acts  charged  in 
the  preceding  articles  are  justified  by  law,  then 
so  large  a  part  of  the  intent  and  purposes  with 
which  the  respondent  is  charged  in  this  article 
would  fail  of  proof  that  itwonld  be  difficult  to 
say  whether  he  might  not,  with  equal  i 
nity,  violate  the  laws  known  as  the  reco 
tion  acts,  which,  in  his  message,  he  d.. 
"as  plainly  unconstitutional  as  any  that  c 
be  imagined."  If  that  be  so,  why  should  he 
not  violate  them?  If,  therefore,  the  judgment 
of  the  Senate  shall  sustain  us  upon  the  other 
articles,  we  shall  take  judgment  upon  this  by 
confession,  as  the  respondent  declares  in  the 
same  message  that  he  does  not  intend  to  exe- 

To  the  bar  of  this  high  tribunal,  invested 
with  all  its  great  power  and  duties,  the  House 
of  Representatives  has  brought  the  President 
of  the  United  Slates  by  the  moat  solemn  form 
of  accusation,  charging  him  with  high  crimes 
and  misdemeanors  in  office,  as  set  forth  in  the 
several  articles  which  I  have  thus  feebly  pre- 
sented to  your  attention.  Now,  it  seems  neces- 
sary that  I  should  briefly  touch  upon  and  brine 
freshly  to  your  remembrance  the  history  of 
some  of  the  events  of  his  administration  of 
affairs  in  his  high  office,  in  order  that  the  interna 
with  which  and  the  purposes  for  which  the 
respondent  committed  the  acts  alleged  against 
him  may  be  fully  understood. 

Upon  the  first  reading  of  the  articles  of  im- 
peachment the  question  might  have  arisen  in 
the  mind  of  some  Senator,  Why  are  these  acts 
of  the  President  only  presented  by  tlie  House 
when  history  informs  us  that  others  equally 
dangerous  to  the  liberties  of  the  people,  if  not 
more  so,  and  others  of  equal  usurpation  ot 
powers,  if  not  greater,  are  passed  by  in  silence? 

To  such  possible  inquiry  we  reply:  that  the 
acts  set  out  in  the  first  eight  articles  are  but 
the  culmination  of  a  series  of  wrongs,  malfeas- 
ances, and  usurpations  committed  by  the  re- 
spondent, and  therefore  need  to  be  examined 
in  the  light  of  his  precedent  and  concomitant 
acts  to  grasp  their  scope  and  design.  The  last 
three  articles  presented  show  the  perversity 
and  malignity  with  which  be  acted,  so  tl)pt  the 
man  as  lie  is  known  tous  may  be  clearly  spread 
upon  record  to  be  seen  and  known  of  all  men 
hereafter. 

What  has  been  the  respondent's  course  of 
administration?  For  the  evidence  we  rely 
upon  common  fame  and  current  history  as  suf- 
ficient proof  By  the  common  law  common 
fame,  ''si  oriatur  apud  bonos  el  graves,"  was 
ground  of  indictment  even  ■,  more  than  two 
hundred  and  forty  years  ago  it  was  determined 
in  Parliament  "that  common  fame  is  a  good 
ground  for  the  proceeding  of  this  House,  either 
to  inquire  of  hereor  to  transmit  the  complaint, 
if  the  House  find  cause,  to  the  king  or  lords." 

Now,  is  it  not  well  known. to  all  good  and 
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J  rave  men  "bonos  et  graves"  that  Andrew 
ohnson  entered  the  office  of  President  of  the 
United  States  at  the  close  of  the  armed  rebel- 
lion making  iond  denunciation,  frec[uent]y  and 
everjwliere,  that  traitors  ought  to  be  punished 
and  treason  should  be  made  odious ;  that  the 
loyal  and  true  men  of  the  South  should  be  fos- 
tered and  encouraged  ;  and,  if  there  were  but 
few  of  tliem,  to  such  only  sbould  be  given  in 
chaise  the  reconstruction  of  the  digorganized 
States  ? 

Do  not  all  men  know  that  soon  afterward  he 
changed  his  course  and  only  made  treason 
odious,  so  far  as  he  was  concerned,  by  appoint- 
ing traitors  to  office  and  by  an  indiscriminate 
Sardon  of  all  who  "came  in  unto  him?"  Who 
oes  not  know  that  Andrew  Johnson  initiated, 
of  bis  own  will,  a  course  of  reconstruction  or 
tlie  rebel  States  which  at  the  time  he  claimed 
was  provisional  Only,  and  until  the  meeting  of 
Congress  and  its  action  thereon?  Who  Joes 
not  know  that  when  Congress  met  and  under- 
took to  legislate  upon  the  very  subject  of  re- 
construction of  which  he  had  advised  them  in 
his  message,  which  they  alone  had  the  consti- 
tutional power  to  do,  Andrew  Johnson  last 
aforesaid  a™in  changed  his  course,  and  de- 
clared that  Congreea  had  no  power- to  legislate 
upon  that  sabject;  that  the  two  Houses  had 
only  tlie  power  separaidy  to  judge  of  the  quali- 
fications of  the  members  who  might  be  sent  to 
each  by  rebellious  constituencies,  acting  under 
State  organizations  which  Andrew  Johnson 
had  called  into  existence  by  his  late^ai,  the 
electors  of  which  were  voting  by  his  permis- 
sion and  under  his  limitations?  Who  does  not 
know  that  when  Congress,  assuming  its  right- 
ful power  to  propose  amendment  to  the  Con- 
stitution, had  passed  such  an  amendment,  and 
bad  submitted  it  to  the  States  as  a  measure 
of  pacification,  Andrew  Johnson  advised  and 
counseled  the  Legislatures  of  the  States  lately 
in  rebellion,  as  well  as  others,  to  reject  the 
amendment,  so  that  it  might  not  operate  as  a 
law,  and  thus  establish  equality  of  suffrage  in 
all  the  States  and  equality  of  right  in  the  mem- 
bers of  the  Electoral  College  and  in  the  num- 
ber of  the  Representatives  to  the  Congress  of 
the  United  States? 

Lest  any  one  should  doubt  the  correctness 
of  tbis  piece  of  history  or  the  truth  of  this  com- 
mon fame  we  shall  show  you  that  while  the 
Legislature  of  Alabama  was  deliberating  upon 
the  reconsideration  of  the  vote  whereby  it  had 
rejected  the  constitutional  amendment,  the  fact 
being  brought  to  the  knowledge  of  Andrew 
Johnson  and  his  advice  asked,  he,  by  a  tele- 
graphic message  under  his  own  hand,  here  to 
ie  produced,  to  show  his  intent  and  purposes, 
advised  the  Legislature  against  passing  the 
amendment,  and  to  remain  firm  in  their  oppo- 
sition to  Congress.  We  shall  show  like  advice 
of  Andrew  Johnson,  upon  the  same  subject,  to 
the  Legislature  of  Soutli  Carolina,  and  this, 
too,  in  the  winter  of  1867,  after  the  action  of 
Congressinproposingthe  constitutional  am  end- 
C.  I.— 6. 


ment  had  been  sustained  in  the  previous  elec- 
tion by  an  overwhelming  majority.  Thus  we 
charge  that  Andrew  Johnson,  President  of  the 
United  States,  not  only  endeavors  to  thwart 
the  constitutional  action  of  Congress  and  bring 
it  to  naught,  but  also  to  hinder  and  oppose  the 
execution  of  the  will  of  the  loyal  people  of  the 
United  States  expressed,  in  (he  only  mode  by 
which  it  can  bedone,  through  the  ballot-bos,  in 
the  election  of  their  ReptesentatiTes.  Who  does 
not  know  that  from  the  hour  he  began  these 
his  usurpations  of  power  be  everywhere  de- 


j  1,  and,  for  that  purpose,  announced  his 

intentions  and  carried  out  his  purpose,  as  far 
as  he  was  able,  of  removing  every  true  man 
from  office  who  sustained  the  Congress  of  the 
United  States?  Aad  it  is  to  carry  out  this 
plan  of  action  that  he  claims  the  unlimited 
power  of  removal,  for  the  illegal  exercise  of 
which  he  stands  before  you  this  day.  Who 
does  not  know  that,  in  pursuance  of  the  same 
plan,  he  used  his  veto  power  indiscriminately 
to  prevent  the  passage  of  wholesome  laws  en- 
acted for  the  pacification  of  the  country  ;  and' 
when  laws  were  passed  by  the  constitutional 
majority  over  his.  vetoes  he  made  the  most 
determined  opposition,  both  open  and  covert, 
to  them,  and,  for  the  purpose  of  making  that 
opposition  effectual,  he  endeavored  to  array 
and  did  array  all  the  people  lately  in  rebellion 
to  set  themselves  against  Congress  and  against 
the  true  and  loyal  men,  their  neighbors,  so  that 
[□urders,  assassinations,  and  massacres  were 
rife  all  over  the  southern  States,  which  ha  en- 
couraged by  his  refusal  to  consent  that  a  single 
murderer  be  punished,  though  thousands  of 
good  men  have  been  slain ;  and,  further,  that 
he  attempted  by  military  orders  to  prevent  the 
execution  of  acts  of  Congress  by  tke  military 
commanders  who  were  charged  therewith. 
These  and  hia  concurrent  acts  show  ooncln* 
sively  that  his  attempt  to  get  the  control  of  the 
military  force  of  the  Government,  by  the  seiz- 
ing of  tho  De|)artmeiit  of  War,  was  done  in 
pursuance  of  his  general  design,  if  it  were  pos- 
sible, to  overthrow  the  Congress  of  the  United 
States;  and  ha  now  claims  by  his  answer  the 
right  to  control  at  his  own  will,  for  the  execu- 
tion of  this  very  design,  every  officer  of  the 
Army,  Navy,  civil,  and  diplomatic  service  of 
the  United  States.  He  asks  you  here,  Senators, 
by  your  solemn  adjudication,  to  confirm  him 
in  uiat  right,  to  invest  him  with  that  power,  to 
be  used  "with  the  intents  and  for  the  purposes 
which  he  has  already  shown. 

The  responsibility  is  with  you;  the  safeguards 
of  the  Constitution  against  usurpation  are  in 
your  hands;  the  interests  and  hopes  of  free 
institutions  wait  upon  yourverdict.  The  House 
of  Representatives  has  done  its  duty.  We 
have  presented  the  facts  In  the  constitutional 
manner;  we  havebrought  the  criminal  to  your 
bar,  and  demand  judgment  at  your  hands  for 
his  so  great  crimes. 
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Never  aeain,  if  Andrew  Jolinaon  go  quit  and 
free  thia  day,  o.in  tlie  people  of  this  or  any 
other  country  by  conBtitutlonalchecksor  guards 
stay  the  usurpations  of  eseoulive  power. 

lepeak,  therefore,  not  thelanguageof  exag- 
geratifti,  hut  the  words  of  truth  and  soberness, 
that  the  fiiture  political  welfare  and  liberties 
of  all  men  hang  trembling  on  the  decision  of 
the  hoar. 

A  Brief  of  the  AuthoriHes  upon  the  Law 
of  Impeachable  Crimes  and  Misdemeanors, 
preparedbg Sqn.WiiJLiAuhi.'WB.'evcE, M.  C. 


aqers,  as  a  part  of  Im  opening  argumenton 

tiie  Impeaekmenl  of  the  Ffresidenl. 

In  order  to  ascerfain  the  iinpeaciiable  char- 
acter of  an  act  done  or  omitted  reference  must 
be  had  to  the  Constitution,  expounded  as  it  is 
by  history,  by  parliamentary  and  common  law. 

The  provisions  of  the  Constitution  which 
relate  to  or  illustrate  the  law  of  impeachment 


,^..eroriaipeaiibment."   (Art.  1,  sec.  i.) 

"Ihe  Senate  Bhall  hara  tha  Bale  power  to  ti^ 
ImpDiLchmenla,  When  EitKng -for  that  pnrposo 
shaltbeonoat^oriLffirmBUon.  TVbonthiiPiesi' 
-■'is  United  Btatei  is  tried  the  Chief  '—---- 


Unet.  or  proSt  nnder  the  United  States:  but  the 
nur^  oonvioted  ahaJ]  neverthaleBsbe  liable  nnd  Eub- 
joat  to  iadiotmeut,  trial,  judBmcnt,iiDdpDnishnienC 
acDording  to  law.'     (Art.  1,  sec.  3.) 

"In  oaie  of  the  removal  of  the  President  irom 
oSoe,  or  ot  bis  death,  resignation,  or  in abilitj;  to  dis- 
ohnxCD  the  nowers  and  duties  of  the  gnid  omcc,  the 
eame  shall  oevolve  on  the  Vice  FrOBideat,  and  the 
CoDEreBamayby  law  provide  for  the  ease  of  removal, 
deaU),  resignation,  Or  inability,  both  of  the  Freai- 
dont  and  viae  President,  deolaiins  what  officer  shall 
then  oat  as  President,  and  saab  officer  shall  act 
accordingly,  nntil  the  disabUit;  be  removed  or  a 
President  shall  be  elected."   (Art.  i,  me  10 

"  Tbo  Presloont  shall  be  Oommander-in-Ohief  of 
the  Amu  and  Nav;  of  the  Dnited  BtatCB,  and  of 
the  mllma  of  the  several  States  when  called  into  the 
actnat  Barvlce  of  the  United  States!  ho  may  require 
the  opinion,  in  irritins,  of  the  principal  otBcer  in 
each  of  tha  ExeoatiTO Departments,  njion  I '"■ 


relating  to  the  dotiea  of  uielrrespeotivc  offices  i  and 

he  shall  have  power  to  jrrant  repriev ^ '  — 

for  offenses  asainst  the  United  States, 


rs  of  the  United  States  shall  !>< 


*Tbe  clauses  of  the  Constitution  nhich  declare 
that  a  part;  ^intpeached  eball  be  "liable  to  indict- 

of  imnepohniont.  ehiUl  be  by  jury:"  ^at  the  Presi- 
dent shall  have  powerto  grant  "pardons  for  offense* 
against  the  [I oi  ted  States, eicep  tin  cases  of  impeaoh- 
iDcat,"  are  all  either  parts  of  or  modificadons  of  iho 
British  eonstitntioa:  they  recogniio  statntocy  and 


e  they  w 


ail.  ui 


e  held  In  the  Statcwhcre  the  said  or 


_-  ,— „ ,  ,„_ jhallhave 

State  the  trial  shall  be  iitsnoh  place  or  places  astho 
Congress  may  by  law  have  directed."  (Art.  3,  sec.  2,J 

The  convention  which  framed  the  Constitu- 
tion on  the  subject  of  inipeachmpnt  "proceeded 
in  the  same  manner  it  is  manifest  they  did  in 
many  other  cases ;  they  considered  the  objec/, 
of  their  legislation  as  a  huncn  thing,  havinga 
previous  definite  existence.  Thus  existing, 
their  work  was  solely  to  mold  it  into  a  suit- 
able shape.  They  have  givcD  it  to  us,  not  as 
a  thing  of  their  creation,  but  merely  of  their 
mod'ftcation."* 

In  England  a  majority  of  the  lords  impeach, 
though,  by  common  law,  tv?eive  peers  must  be 
present  and  eoncur.f  Here  the  concurrence 
of  two  thirds  of  the  members  [of  the  Senate] 
present  is  requisite. 

In  Englauil  the  character  and  extent  of  the 

Sunifihment  are  in  the  discretion  of  the  lords, 
[ero  it  cannot  exfcnd  further  than  to  removal 
from  and  disauali Season  to  hold  office. 

In  England  "  all  the  king's  subjects  are  im- 
peachable in  Parliament.  "J  Here,  according 
to  the  received  construction,  "none  are  liable 
to  impeachment  except  oncers  of  the  Govern- 


Bayard  on  Blount's  Trial,  264;  and  he  added: 
ind  therefore  1  shall  insist  that  it  remains  as  at 
omon  lair,  [parliamentury,]  with  the  variance  only 

(WharUin'sSlate  Trials,  261;  Bawloon  CoDStitution. 


2t».) 


The  CoDsUtntioi 


■■  refers 
without 


deflningit.  Itasaum 

*  "onil  wlently  points  us  to  BnBiisa  preoedenls 
for  knowledge  of  details.  Wo  are  reminded  of  the 
statement"  •  *  •  •  "that'the  Consti- 
tntionisan  iistrnment  of  enumeration  and  not  of 
definition.'"  (ProfeBSor  Dwight,  6  Am.  Law  Reg.,  N. 
S..  257.) 

1 6  Comyn's  Diftost.  308.  ParlinmenI  L. 

1 2  Wooddeson's  Lectures,  602. 

lln  Chase's  Trial  Mr.  Ilodney  "uttcriy  disolttimcd 
the  idoa  that"  any  but  ti^eri  were  liable  tfl  impeach - 


■■In 


I,  after  such  expulsion,  si 


, . Koept  officers  of  the  Government,  in 

the  technical  senBC,  exclndins  thereby  members  of 
the  national  Leeislatare.  Afterward,  Irom  the  expul- 
sion of  Mr.  Smith,  a  Senator  ftnjm  Ohio,  for  eonncc- 
tion  with  Bnrr's  oonspirac;,  instead  of  his  impoach- 
men!,  the  same  Implication  arises."  (Wharton's 
State  Trials,  317,  note.) 
In  thb  cose  Mr.  Bayard  maintained     that  af'iier- 

ment;"  that  the  Constitution  does  not  dciii^c  the 
cases  or  describe  the  persons  designed  as  the  objeois 
of  impeachment.  "Wo  are  designedly  left  to  the 
regulations  of  the  common  [parliamontai-y]  law."' 
This  view  is  confirmed  by  theiilot  that  art,  2.  sec.  4,  ifli- 


the  I 

art.  1.  sec.  S.  si 


Butth 


Baid  to  baveheen  the  model  from  which  the  imi, 

ment  clauses  of  the  Constitution  of  theUnit^d  States 
wara  copied.    (6  Am.  Law  Sec.,  N.  S.,  277.)    That 


,  Google 
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In  England  the  lords  ars  not  eworn  iti  try- 
ing an  impeacliinent,  but  pve  their  decision 
upon  their  honor.  Here  Senators  act  under 
the  Rolemn  sanction  of  an  oath  or  affirmation. 
In  Ehiglarni  the  crown  is  not  impeachahle. 
Here  the  President  is 

In  England,  impeachment  mar.  to  somp  et 
tent,  he  regarded  as  a  mode  of  tnal  designed, 
infer  alia,  to  punisli  crime,  though  not  en 
tirely  so,  since  a  judgment  on  an  impeach 
nient  is  no  answer  io  an  mdictment  in  the 
king's  bench.*  Here  impeachment  ib  onlj 
designed  to  remove  unfit  persons  from  office , 
and  the  _party  convicted  ig  subject  to  indict 
ment,  trial,  and   pnnihhment  in   the  proper 

''^Bis 

crime,^  whe'n  the  Constitution  deeli 
object  to  be  removal  from  and  disgval^^tion 
to  hold  office,  and  that  "the  party  convicted 
siiall  nevertheless  be  liable  and  sohject  to 
indictment,  trial,  judgment,  and  punishment, 
according  to  law,"  for  his  "mines." 

Subject  to  these  modifications,  and  adopt- 
ing the  recognized  rule,  that  the  Constitution 
should  he  construed  so  as  to  be  equal  to  every 
occasion  which  might  call  for  ifs  exercise,  and 
adequate  to  accomplish  the  purposes   of  its 

recognized  in   England   at  and  prior  to  the 
adoption  of  the  Constitution. 

These  limitations  were  imposed  in  view  of 
the  abuses  of  the  power  of  impeachment  in 
English  history.  J 


la  Sn^itlanil  miliCair  and  naval  officeis  ore  im- 
peachable  If  a  militarj  or  mival  offioorhere  ehould 
Gonapirc  with  the  Present  io  OTerbhraw  Oonersaa 
Iho  impoachmeot  of  both  would  bo  n  noooBsarr  pro- 
tent  un  nhich  it  may  be  doubted  If  the  OaDStitation 
intended  to  suiieader.  In  »ach  ease  a  aynrt-marUal 
I.  uld  1  at  against  (he  Fresideat's  will,  remove  from 
office  mpcachraeDtft!oDBwonldbeBffeotnttl.(Whiir- 
tunsbtateTnal     290.) 

'FUnhami  e  Owe  6  Am.  Law  Eeg.,  N,  5.,  262. 

t  Impeaobmont  is  a  proceeding  purely  of  a  polit- 
laal  nature.  It  le  not  so  oiDchdBBieued  to  punish  the 
offender  as  to  seoiue  (ho  State.  It  toocbeB  neither 
bis  person  nor  hia  pFOpertf ,  bat  gimplv  diveati  him 
of  his  folicioal  oapaeitr.  (Bayara'a  Speesh  on 
BlonntT Trial)  Whartion's  StsYe  Male,  SK.) 

t  The  earliest  recorded  instanee  of  impesohment 
by  tJie  Commons  at  the  bar  of  the  House  of  Lords 
was  in  the  reiga  of  Edward  IH,  (ma.)  Before  that 
time  the  Lords  appear  to  have  tried  both  peers  and 
commoners  for  Ereat  pnblie  offenses,  but  not  npon 
oomiilaints  addressed  to  them  by  the  Commons. 
During  the  n  est  four  relsnaoaseaofregalar  impeach - 
meat  wore  (Hanent:  but  no  instonoeB  ooeurred  in 
the  reigns  ot  Edward  IV.  Heniy  VH.  Henry  VHI, 
Edwurd  VI,  Queen  Mdtf,  and  Qneen  EUiabeth, 

"  The  iuBiitutiou  hadnllea  into  disasQ,"  (aayg  Mr. 
Hnllam,  1  Const.  Hist.,  SST,)  "partly  fcam  the  lom 
of  that  eODtrol  which  the  Commons  hod  obtained  un- 
derRiehardllandtheLancastBiian  kings,  and  p  artlj' 
from  the  preference  the  Tudor  princes  had  given  to 
bills  of  attainder  or  of  pains  and  penalties,  when 
they  wished  to  turn  the  arm  of  Parliament  against 
an  obnosious  sabjeot." 

''Proseculions,  also,  in  the  Star  Chamber,  daring 


These  abuses  were  not  guarded  against  in 
our  Constitution  by  limiting,  dining,  or  re- 
diudng  impeachahle  crimis-,  since  the  same  ne- 
ceBsity  existed  here  as  in  England  for  the  rem- 
edy of  impeachment,  but  by  oifer  safeguards 
thrown  around  it  in  that  instrument.  It  will 
be  observed  that  the  "  sole  power  of  itaveack- 
ment  "  is  conferred  on  the  House,  and  the  sole 
power  of  trial  on  tbe  Senate  by  article  one, 
sections  two  and  three.  These  are  the  only 
jurisdictional  clauses,  and  they  do  not  limit 
impeachment  to  crimes  or  misdemeanors.  Mor 
is  it  elsewhere  so  limited.  Section  four  of  arti- 
cle two  only  makes  it  imperative  when  "the 
President,  Vice  President,  and  all  civil  officers" 
are  convicted  "  of  treason,  bribery,  or  other 
high*  crimes  and  misdemeanors,"  that  they 
shall  be  removed  from  offiee.f 

But,  so  far  as  the  questions  now  before  the 
country   are   concerned,   it   is    not    material 


jurisdiction,  or  only  prescribe  an  imperalwe 
punishment  as  to  officers  or  a  class  of  cases, 
since  every  act  which  by  parliamentary  usage 
is  impeachable  is  defined  a  "high  crime  or_ 
misdemeanor:"  and  these  are  the  words  of  the 
British  constitution  which  describe  impeach- 
able conduct.  J  There  may  be  ca^es  appropri- 
for  the  exercise  of  the  power  of  impeach- 


where 
committed. 


ir  misdemeanor  has  been 


on..  The  last  inemorabTo  oases  at 


ar  ItiSO.^when  Sir  Giles  Mompes- 

e  were  about  forty  cues  of  im- 
e  reims  of  William  III.  Queen 

m  of&eorgo  II  DOntrbnt'ffiBt~of''liord'LDv 
'  '--'--■-'--— ""in    I'll'' '"•'■  """lorablo  oas~ 

.dLorfMeli__, 

speech  on  Bloimt'aTruTwi^ton'BStata Trials,  285; 

•The  word  "high"  applies  as  well  to  "misde- 
meanors" as  to  "crimes.''    (2  Chase's  Trial.  3*3.) 

tOn  ChREe's  trial  Mr.  Rodney  so  argued:  and  so 
Wiokliffe  on  Peck's  trial.  309.  In  Bloanfs  trial  Mr. 
IngarSDll  inustcd  that  art.  2,  see.  4,  designates  "  the 
— .—i  .1 .1 pf  impeaohment  both  as  (o  the 


IS  liable,"   (Wbartoa's  State 


extent  of  tbe  .... 

offensesand  the  ;. 

Trials.  289;  see  p.  SS  per  Harper  J 

14  Hatsoll's  Prooedents,  73-76. 

By  the  coDstitation  of  the  State  of  Massachnactts 
the  Senate  is  "to  hear  and  determine  all  impeach- 
ments made  by  theHoneeof  Bepreeentatlves  a«ainst 
any  officer  or  oSoers  of  the  OommoDweallli  far  mis- 
conduct and  mol  administration  in  oSoe." 

On  the  tiial  of  Judge  Freseott  in  1S21,  Mr.  Blake 
in  defense,  referring  ta  the  words fNiiiCDniiHet  and  Ria{- 
aaiiHnMratJDn, laid;  What,then,are  thelegalim- 
port  and  siguifleation  of  theae  tennaT  We  answer 
Piedsely  the  same  u  of  crtnu  oiiil  «u(fi«ieaiio)v,- 
that  they  are  in  every  respeet  eQuivaleDt  to  themore 
t^miliar  terms  that  are  employed  b;  the  oonstitntion 
of  Great  Britain  In  its  desonptian  of  impeeohable 
offences,  sabjcot  only  to  the  wholesome' limitaUon 
which  In  this  OommoDweolthoonfines  this oxtraordi* 
nary  method  of  trial  to  tbe  offiotal  misdemeanors  of 
public  fonctlonaries."   (Trenwtt's  Trial,  117, 1180 
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As  these  words  are  copied  by  our  Constitu- 
tion from  the  British  constitutional  and  parlia- 
meatarj  law,  they  are,  so  tiir  as  applicable  to 
oar  institutions  and  condition,  to  be  interpreted 
not  by  English  municipal  law,  but  by  the  lex 
parlicmeidaTia.* 

When,  therefore,  Bladistdnef  says  that  "an 
impeachment  be  fore  the  Lords  b^  the  Commons 
of  Great  Britain  in  Parliament  is  a  prosecution 
of  the  already  known  and  established  law,  and 
has  been  frequently  put  in  practice,"  he  must 
be  understood  to  refer  to  the  "estabhshed" 
parliamentary,  not  common  municipal  law,  as 
administered  in  the  ordinary  courts,  foe  it  was 
the  former  that  had  been  frequently  put  in 
practice. 

Whatever  "crimes  and  misdemeanors"  were 
the  subjects  of  impeachment  in  England  prior 
to  the  adoption  of  our  Constitution,  and  as 
understood  by  its  framers,  are,  therefore,  sub- 
jects of  impeachment  before  the  Senate  of  the 
United  States,  subject  only  to  the  limitations 
of  the  Constitution. 

The  framers  of  our  Constitution,  looking  to 
the  impeachment  trials  in  England,  and  to  the 
writers  on  parliamentary  and  common  law,  and 
to  the  constitutions  and  usages  of  our  own 
States,  saw  that  no  act  of  Parliament  or  of 
any  State  Legislature  ever  undertook  to  define 
an  impeachable  crime.  They  saw  that  the 
whole  system  of  crimes,  as  defined  in  acts  of 
Parliament  and  as  recognized  atcommon  law, 
was  prescribed  for  and  adapted  to  the  ordinary 
courts.  (2  Hale,  PI.  Crown,  ch.  20,  p.  ISO; 
6  Howell  State  Trials,  313,  note.) 

They  siw  that  the  High  Court  of  Impeach- 
ment took  jurisdiction  of  cases  where  no  in- 
dictable crime  had  been  committed,  in  many 
instances,  and  there  were  then,  as  there  yet 

•  Penaock  vs.  i)tafeatis,  2  Peters,  2-18.  When  foreign 
etntutes  are  "  ndopted  Into  oni  legulation  tha  known 
and  settled  •ranatmction  of  those  atatates  by  courts 
of  law  bus  beoa  coneidered  a>  ulenUr  incoriiomtcd 
Into  the  aats."  {United ^atefn.Jonet.i'Wvab.C.C. 
E„  209i  ExmrteHHU.  1  Piok,,  201;  BjdBjfiok  on 
Stat  p.  262,326;  8tory(mCaa9t..aeo.T9T;  Bnwle  on 
Const.,  200)  Ihisantbor  BOTsin  referenoe  to  impeach- 
ments,  "  Wb  mnst  have  reeourBe  to  the  common  law 
of  England  fi>T  the  deflnition  of  them;"  that  is,  to 
the  domman  DBfliamentBry  law.  (3  Wneaton,  SlO;  1 
VatiA.  and  Minot,  448.} 

Tbe  ConstitnUon  contains  Inherent  OTidonee  of 
this.  B;it  "treason,  bribery,  aod  other  hiKh  crimes 
and  miidemeniiorg"  ore  impeachable.  Xreason" 
is  defined  in  the  Constitution !  "bribery"  is  not:  and 
it  therctbre  nieana  whnt  the  common  law  bas  defined 
it.  AalheOonBlitationthnsitBelfrosortstDthecom- 
mon  and  pailiamentaiy  law  for  the  definition  of  its 
terms,  the  wards  "high  orimeB  andmisdemeniiors 
are  to  he  Interpreted  by  the  aume  codes.  They  are 
as  completely  incladed  as  thoueii  every  Ormie  had 
been Bpeclfleally named.  Whataverbytbeoommon 
low  was  treason  and  which  is  not  covered  b7tho 
definition  in  the  Constitution  which  defined  it  for 
tbe  ordinaiT  conrla,  is  still  impeachable  crimo  bo  fur 
aa  applicable  to  out  institntions. 

t  4Blackatone'sCom.,260,readinOifordl759.  Ho 
aBy8,elso:  "It  m^  happen  that  asnbject  intrusted 
with  the  administration  of  cublio  affairs  may  infringi 
the  right*  of  tho  people  and  be  guilty  of  such  onmci 
OS  the  ordinary  magistrate  either  dares  not  or  aannu 
tmith,"  that  iB,  oamiot  punish  because  not  fallint 
wiljiin  his  JariEdiDtion. 


are,  "two  parallel  modes  of  reaching"  some, 
hut  not  all  offenders:  one  by  impeachment, 
the  other  by  indictment. 

In  such  cases  a  "party  first  indicted  "maybe 
impeached  afterward,  and  tbe  latter  trial  may 
proceed  notwithstanding  the  indictment."* 
On  theolher  hand,  the  King's  bench  held  in 
Fifzharrw's  case  that  an  impeachment  was  no 
answer  to  an  indictment  in  that  court.f 

The  two  systems  are  in  no  way  connected, 
though  each  may  adopt  principles  applicable 
to  the  other,  and  each  may  shine  by  the  other's 
borrowed  light. 

Wilh  these  landmarks  to  guide  them,  our 
fathers  adopted  a  Constitution  under  which 
official  malfeasance  and  nonfeasance,  and,  in 
some  cases,  misfeasance,  may  be  the  subject 
of  impeachment,  although  not  made  criminal 
by  act  of  Congress,  or  so  recognized  by  the 
common  law  of  England  or  of  any  State  of  the 
Union.  They  adopted  impeachmentasameans 
of  removing  men  from  o£Ece  whose  miscon- 
duct imperils  the  public  safety  and  renders 
them  unfit  to  occupy  oEBcial  position. 

All  this  is  supported  by  tie  elementary  writ- 
ers, both  English  and  American,  on  parlia- 
mentary and  common  law ;  by  the  English  and 
American  usage  in  cases  of  impeachment ;  by 
the  opinions  of  the  framers  of  the  Constitu- 
tion ;  by  contemporaneous  construction,  all 
uncontradicted  by  any  author,  authority,  case, 
or  jurist,  for  more  than  three  quarters  of  a 
century  after  the  adoption  of  the  Constitution. 

The  authorities       "   -'    ^'-   -^  '-  -'-  —  ''--■ 


the  phrase  "high  . 
as  used  in  the  British 
are  not  limited  to  crimi 
as  recognized  at  com  mi 
Christian,'  whq^  may 


abundant  to  show  that 
and  misdemeanors," 
nd  our  Constitution, 
defined  by  statute  or 

'   to  have 


iderstood  the  British  constitution  when 
wrote,,  says:  "When  the  words  high  crimes 
and  misdemeanors  are  used  in  prosecutions  by 
impeachment,  the  words  high  crimes  have  no 
definite  signification,  but  are  used  merely  to 
give  greater  solemnity  to  the  charge."]) 

Wooddeson,^  whose  lectures  were  read  at 
Oxford  in  1777,  declared  that  impeachments 
extended  to  cases  of  which  the  ordinary  courts 
had  no  jurisdiction.     He  says : 

"MagistratesandofBoers"  *  •  •  •  "maj 
abnac  tbeirdelegoted  powers  Ic  tbo  eitensivo  detri- 
ment of  the  coDuoimity,  a    ■     ■    ■  ■       ■ 


'Ae  bsfor^ 


3  by 


•  Slajford's  Trial,  7  Howard's  State  Trials.  lEflT. 

1 6  Am.  Law.  Reg.,  H.  B..  252. 

t  If  an  aot  in  be  impeachable  mnst  be  indietable. 
.honit  might  be  urged  that  every  actwhieh  is  indicta- 
ble must  be  impoachable.    But  this  has  never  been 

vhat  acts  are  impeachable  it  cannot  be  governed  by 
iieir  indictable  character. 

1  Note  to  i  Blaoiatcne,  5. 

i  2  fVooddeson's  Lectoree,  693. 
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the  Arcbbisbop  of  York  and  oUiBr  great  officers  imd 
against  aorerBl  of  the  judgw.lbrhBThigHiTenextrR' 
judicial  opinions  and  mi^DteiiiretiiiK  tlia  Inn;"  1 
Hatsel,  T6:  and  in  a  note  it  ia  s^dUie  Lords  de- 
termined tbat  eneh  casea  "eonnol  be  tried  elsewhere 
ttun  in  J'oriiHnifiW.nor  by  any  other  law  than  the  liiB 
and  course  of  Parlinmcnt."  *  .  .  . 
It  ia  olEewliera  a^d,  "auch  kind  of  misdeeds  as 

Eoouliarlj  iojuro  thcConuaonwealth  by  the  abuse  of 
igh  offices  of  trust  are  the  moat  proper"  •  • 
•  *  "grounds  for  thia  kind  of  proaeoulionH. 
Tims"  e  *  •  *  "if  the  jadKoa  mislead 
their  sovereisa  hy  imconstitutioual  opinions,  if  any 
otliermiuiistrateiLttGiniit  to  aubvert  the  fundamental 


_jS  trust;  a  privy  eonuHBlor  ,_  „_r — 

anppoit  pernioioiu  and  diibonorable  measiiree,  &a., 
&c/'  f2Wooddesou'BLeDtarM,B02;lBIaiil[8tone.2o7.) 

In  tho  Virginia  oonTontion,  Uaduon  a^d,  "If  the 
President  got  Dp  a  treaty  by  aorprige  he  would  be 
lnipeitohe£"   (TSliot'a  Debates.  660,  S16.  S14.  496.) 

In  Ohio,  before  it  waa  settled  that  tha  sonrts  had 
power  to  declare  lenslatire  Data  nnoonatitntional,  one 
judseof  the  anpreme  court  and  one  president  indge 
of  the  common  jleaswere  tried  on  Impeachments  for 
the  eierciae  of  this  power,  and  each  eacaped  con- 
Tiotion  by  only  one  vote.   (20  Ohio  Bep.,  Anpendii, 

"•■The  Duke  of  Suffolk  waa  iropeaohed  for  neeleot 
of  duty  as  an  embassador  i  the  Earl  of  Bristol  that  he 

had  affronted  the  Enjilish  nation ;  the  Duke  of  Buck- 
ingham that  ho.  being  admiral,  neglected  tha  sofe- 
guard  of  the  sea:  Mi^ael  de  la  Pole  that  he,  being 
obanocllor,  acted  contrary  to  his  duty:  the  Duke  ol 
Buckingham  forbaTiuR  a  plurality  of  office;  and  be 
whom  the  poet  calla  tbe  greatest,  wlaest,  meanest 
of  mankind,' for  bribery  in  uia  otBoe  of  lord  chancel- 
lor; the  Lord  Pinch  for  nnlawftil  methoda  of  enlarg- 
ing the  foreet,in  hla  offloe  of  asaistant  to  the  justiaeB 
on£yre:  the  Earl  of  Oxford  tbr  selling  goodatohla 
onn  use  captured  by  himaa  admiral  HimaataaaaDnt- 


,'a Trial,  Wharton's  State! . 

Jaoheverel  waa  impeached  forpreaohing 
icrsermon.    (Harper'  "         ■    ^'       ■■  ■»  ■ 


orpreaohing  an 
h,B!ouEf3Eial, 


»  Borrap,CJadgmeats.', 


of  Edward  I  i  < 


la  of  Sdward  HI'e 


if  Bichard  11'^  time  fitr  the  jwmiowiit  naolo' 
iTcn  at  Notungbom  Caatle,  afibrd  ezamples 
kind.  InIatectunes,theFarliameatjoumal9 
Ol  JO  aad21JBa.,theJndgmBntof  thaebip-DLaney  in 
tha  time  of  Oharlea  I  oneationed.  and  the  particular 
Judges  impeached."  (Vaaghf,139j  cited  in  Appendix 
toAddisoa'g  (PennaflTanla)  Trial.) 

CosesdeoldedinSnglaiidnuwthe  adoption  of  our 
Conatitution  cannot  limit  the  powers  it  confers.  But 
DO  case  can  be  ftiund  in  Bnglapd  which  limita  im- 
poaohment  to  Crimea  Indictable  by  common  law  or 
act  of  Parliament.  The  power  of  impeachment  for 
otfcnses  agunst  the  State  baa  been  distinctly  and 
eontinuously  mat  ntidned. 
TbecaseoftheSirit" 
tion.  On  thelOlb  July. 
■    1  of  tho 

"  aeainsT "the  Lord"Chan 

!es  of  high  t 

tho  hcaria  of  his  magesty'ssibjeots  i 
fhisown."       •       •       •       •       ■  j.iiai:  aia  majesLy 
as  iuclincd  lo  popery,  and  bad  a  design  to  alter  the 
iligion  established  in  thia  kingdom." 
lie  statute  13,  Charles  II,  chapter  1,  proyides 


that  if  any  person  shall  maliciously  affirm  Che  king 

trodace  popery,  esery  person  shall  be  diaablod  to  hold 

The  Lords  ordered  the  Chief  Justice  and  judges 

"Consider  whether  the  said  charge  hath  been 
brought  in  regularly  and  legally,  and  whether  it  may 
be  proceeded  in,  and  how,  whether  there  be  any 


tried  and  determined  by  the  laws  of  Uie  court,"  arti- 
cles of  impeachment  could  not  be  prefbrred  "  by  the 
sud  earl  or  any  private  person,"  that  appeals  meant 
"accusation  by  single  persons."    The  Judges  then 

That  there  waa  BO  tivamm  in  the  charge,  though 
the  matters  in  it  are  alleged  to  be  iroi^oroiw&done. 
The  great  charge"  *  *  •  »  "was  that 
he  did  traitorously  and  maliciously  to  bring  the  king 
into  contempt,  and  with  an  intent  to  alien  the  peo- 
ple's affections  from  him.  aay,"  &c.  *  *  * 
•  And  in  like  manner  was  most  of  the  articles 

upon  which  the  character  of  traasoa  seemed  to  ba 
fixed.  I  said  that  it  is  a  Iranseendeni  niiermim  or 
offense  to  endeavor  to  bring  the  king  into  contempt, 

"We  did  not  meddle  with  anything  concerning  ae- 

Andso  the  Lords  resolved,  concurring  in  all  these 
opinions.    (6  Howard's  State  Trials.  SIS,  346.) 

Tha  Commons  afterward  presented  articlea  of  im- 
penchmenL 

November  16.  1S67,  Sir  R.  Howard,  in  discnaaing 
the  heads  of  charges  in  the  Commons,  said ; 

"Though  common  law  has  its  proper  sphere,  it  ia 
not  in  this  place— we  are  in  a  higher  sphere." 

November  11.  The  Commons  resolved  to  impeach 
and  notified  the  Lords,  and  demanded  that  Claren- 
don be  seoaestered  &om  Parliament  and  committed. 
(S  Howell,  395.) 

Ihe  Lords  reDieed  antil  the  articles  should  be  pm. 
sentsd;  uid, before  the  question  was,  settled  Clar 


CharUk'lJ 


B  19 

i,  banished 


in  his  majesty's  plantations,  and  bath  cauaed  such  os 
eomplsinedUierof  before  bis  majesty  and  counsel  to 
be  longlmpriaoned  for  so  doing. 

XLThat  ho  advieed  and  effected  the  aale  of  Dun- 
kirk to  the  French  kinfc,  being  part  of  his  majesty's 
dominions,  together  with  ammunition,  artillery,  and 
all  eorts  ofstorca  there,  and  for  no  greater  value 
than  the  said  ammimitiqn,  artillery,  and  stores  were 

XVil.  That  he  was  a  principal  author  of  the  fatal 
counsel  of  dividing  the  ieet  about  Juno,  166S. 

The  case  of  tha  Karl  of  Orrery  proves  nothing  as  to 
the  law. 

November  25, 1669.  a  petition  waa  presented  in  the 
Housept  Commons  eharii.ng  the  Earl  with— 

majesty's  subi  ects.  defrauding  the  king's  subjects  of 
theireatataa.ThamonayraisedwaBfotbribingbnn  gry 
.!„.  I .  .«  !..■■.  ..-..i,_  and  if  the  king  would 


ig  propounded  that  a  day  b< 


left  to  be  prosoontfld  at 


day  be  an- 


ion against  the  Earl  of  Orrery  be 


rob,  Google 


In  the  parliamentary  s< 


915.) 


uclI,  State  Trials, 


Sir  Adam  Blair  was  itnpeaohed  in  1G90  by  tho  Com 

"  For  dispersing  [diatribnting]  b  geditiona  and  trea 
Eauablo  paper,  printnd  and  entitled  '  A  decluratio: 
of  Kins  Jamea  II.' " 

On  tlie  aneation  nbether  articles  of  impeachmeQ 
should  bo  preferred,  Mr.  Hawlea  said : 

"I  do  not  think  this  tn  bo  a  plain  ease  of  trensoi 
by  Etatnte  25  Edirard  ni.    I  do  say  no  conrt  en 

jud^O  this  offfinBO  to  b"  tr»»iiann  1    anil  thnl  alntwllt  Hi 

ptatnlu  not  bind  the  st 


!■  cmii  of'  Parhamaa  bot 
per  nay  is  to  ]ndB:e  this 
1 1  am  tot  proceeding  by 


April  7, 1690, 


IS  resolved  to  itupeaolt  of  hi 


session  of  Forliomeut  hi 


119  discharEed  fi 


Hero  iras  a  case  in  nhich  there  via  clearly  no  trea- 
son under  the  sCatnte.  uid  ret  (he  OommonsresolTad 
that  he  should  be  impeaohedand  so  flir  deeidedtbat 
bo  was  Euilty  of  nn  imBtaekablt,  though  not  an  ia- 
dMable  Clime,  and  which  they  called  treuison:  adapt- 
ing  thaidoaprorailiDKattbetinioaato  constructlTC 
to«aaon,  bnt  which  mieht  as  well  have  been  simply 
called  on  Impeaohablo  miedemeanor.  (12  Honell, 
Btate  Trials,  1213.) 

Tiiomas,  Earl  ofMacolesfield,  Lord  High  Chaneellor 
of  lilngliind,  nas  tried  in  May,  Ni5,  beforo  tbe  House 
of  Lords,  on  articles  of  impeachment,  chacsing  that 
he- 

"Iq  the  offiee  of  ehanoallor  did  illegally  and  cor- 
ruptly insist  npon  and  take  of  divers  persons  great 
sums  ot  moneyin  order  to  and  before  their  admis- 
sion into  their  offices  of  master  in  ehaucery,"  to 
which  he  appointed  them. 


le  giTing  or  reeMvingaprEBentonsuehocca- 

ot  oiTiiiiaal  tn  iU^,  Or  by  the  common  (ato  of 

the  realm,  and  that  thoTOi9notiiiiyi»it(i''/'ariionunt 

— "■-' ■■ — '■-'-'■  'he  same  is  made  criminal  or 

ont  or  jndement." 

bat  "the  charge  of  high  ocimca  and 

._ie  argument  it  was  Insisted  by 

that  tho  acts  complained  of  violated  t 

6  and  S  lildwaid  VI.  chapter  16,  asaiust  selling 
offlees,  and  violated  tho  oath  prescribed  by  statute 
laRiohardU.    (Moor,  T81.Stookwitli&  Worth.* 

But  as  a  question  of  parliamentary  law  it  wa! 
lOrted,  and  not  controverted,  that  acts  may  bt .. . 
peanlual)  wbioh  aie  not  indictable  by  common  law 
or  act  of  ParliameaL 

Hr.  Sergeant  Fengelly,  M^ 

"Your  locdahips  are  noiv  ei -= 

fadlcadon  reserved  in  the  original  fran 
ish  oonstitnUou  for  the  punishment  ol  uiiou 
Snblio  natnie  wbieh  ma;  aBbat  the  nation,  dm 
istancea  where  the  inferior  conrta  have  no  p 
gpamihthe  mines  conunitted  by  the  ordinary  i 
JDsticeaain  oases  within  the  Jnrudlotion  of  tilt. 
Westminster  Hall,  where  tha  person  offending  ia 
his  degreecdsed  above  tho  apprehension  of  dr~ 
ger  fi'om  a  pmseontioii  carried  on  in  the  more  usi 

"—■oe,  and  whose  exalted  staUon  reqai 

"m  of  all  aio  commons  of  & 

'BSinParlianiont, 

, J  be  oieroised  fbr  the 

r in  of  the  riglita  of  the  Lords  and  CommoDS 

aeainst  the  attempts  of  powerful  evil  ministers  wh< 
depend  upon  the  flivor  of  tlie  Crown;  orit  may  bu 
pncin  ezesnUon  fbr  the  ease  and  relief  of  a  good 
prinoe  whoae  honor  has  been  betrayed  by ' 


servant,  and  yet  whose  olemeney  malies 


.„.  ...  „ „-, .,_ .. IS  neeessary  for  his 

liiithfal  Commons  to  take  into  their  oare  the  protec- 


offondine  wiOi  tho  gt 

ist  just  and  moat  mer 

Trials.  (Harerave,)  733.) 
i  again  it  was  said : 
:y  lords,  if  the  «.Wct 


n  of  which  the  eail 


ordaarv  rvtei  of  louin  mfenor  amrli,  as  they  have 
been  made  out  to  be,  yet  the^  would  be  ttffenm  of  a, 
jiu6Jioflrilima«iuDattheTH&anofthe>ii^«ctandthe 
GonunDu  good  of  the  kiasdom,  oommitted  by  the 
hiebestolflDerof  jostiseand  attended  with  so  great 
and  immediate  loss  to  a  multitude  of  sufferers,  and 
as  suoh  they  would  demand  the  oserciseof  the  ex- 
traordinary juiisdiation  vested  iayonr.;tu2i<intian  for 
the  wtftMo  m/eCf  brTlrtaewberBofyoarlordshipscan 
inflict  that  degree  and  kind  of  ponlshment  which  no 
other  court  oaa  impose."  '  (Page  716  i  6Btate  Trials, 
(Harnave,)  41T,  London.  ITtT.  Same  caso,  16  ITow- 
eU-B  Btate  Trials,  823;  and  see  4  Campbell's  Lord 
Chancellors,  636;  15  (siztb  N.  S.)  American  Law  Ke~ 
lister,  366.) 

He  was  Donvicted. 

Lord  Melville  was  impeached  before  the  Lords  in 
160S  fbr  that,  aa  treasurer  of  the  navy,  he  had  used 
the  public  m ' '  ----'-  — = =  — 


1  imd  (inoe  the  statute  of  Jnne,lTO!l 


re  III. 


chapter  Sl.f  It  was  conceded  that  ho  had  properly 
■  '^fornllmoner-  ••—•—'■-J ' " 

rtiin  period- 


There  was  no  eomplamt  of  any  public  act  "again! 
the  nalfaro  of  tho  salueet  or  the  common  good,  0 
subversive  of  any  fundamental  principle  of  lovern 

He  eonld  not,  therefore,  be  impeached  unless  h 
was  indictable  at  common  law  or  hod  violated 
statute,  to  do  which  is  by  tbe  common  law  indiel 
ablo.  Tho  managers  insisted  that  his  conduct  na 
an  offense  at  common  law,  and  since  the  slaliite  o 


i  Hie  charges.    After  hearing  evidence 
ere  put  to  tiie  judges: 


-,  England  may  be  lawfully  drawn  therefrom  by  him 
ibr  tho  purpose  of  paying  bills  actually  drawn  upon 
the  treasncer,  but  not  yet  actually  presented;  and 
whether  mtoey  so  drawn  may  he  deposited  with  a 
banker  until  the  payment  of  such  bills,  and  for  tlio 
purpose  of  jmying  thcmi  or  whether  such  acts  arc 
m  law  a  onine  or  offense. 

Atumir.  The  Judges  answered  that  such  drawing 
and  deposit  of  money  were  lawful  and  no  criuo. 

2,  Whether  moneys  Issued  from  the  exchequer  to 
tbe  credit  of  the  treasurer  of  the  navy  in  the  Bank 
of  ihisland  may  be  lawfully  drawn  therelrom  by  him 
to  bo  ultlmittteiy  applied  ' "-     '    ■'      ' 


meantime  and  until  required  for  the  purpose  of 
bring  deposited  with  a  privato  banker  in  the  name 
and^^nndar  the  control  of  4iis  {Melville's)  privato 

thatif  tho  object  of 


AnttDfr.  The  judges  ai 
drawing  the  money  from  tim  dhuk  ui  Angianu  was 
to  deposit  it  with  aprivate  banker  it  was  not  lawful. 
althongU  intended  to  bo  and  in  fact  nltiraatcly  ap- 
plied  to  naval  service ,-  but  if  so  deposited  bona  jide 

iently  applyina  Uko  money  to  naval  services  the 
money  may  belawfully  drawn, 

II.  Wlietherltwas  lawful  for  the  treasnrcr,  before 
the  statute S5 George  in, chapter  31,(aad  especially 
as  his  salary  had  been  augmented  by  the  king's  war- 
rantin  IhltaB^aGLatiau  of  all  vra^,  feea,  and  profits.) 
10  apply  money  impressed  to  bun  for  naval  services 
to  any  other  use  whatever,  public  or  private,  and 
whether  such  application  would  bave  been  a  misdc- 
moancr  punishable  b^  Infbrmatlon  or  indictment. 
Tbe  Jadtn  answered  it  was  not  unlawiiil,  lo  as  to 


c  by  Google 
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"miEConduct,"  not  iiecessiirlly  indictable,*  not 
only  in  England,  but  in  the  United  Slates,  t 
Demeanor  13  eotiduct,  and  he  is  guilty  of  mis- 
demeanor who  miademeans  or  misconducts. 


coQstltutenmisdGuteauariimilsliiiblebj'iaformatiDn 
Tlio  furm  of  these  qoostionB  impIiG3_  that  Melville 


the  geneial  question  nhetlier  an  act  to  be  impeach- 
able muRtba  indiotable.  nnrwoa  an;  such  preposition 
discnsBcd.    TboLordsdecidedheirnanoeoiiW. 

Ilie  first  obaige  aBuimt  irndEe  numpliiers  was  for 
advocatinif  BeoeBSion  in  a  poblia  apueah,  D«cember 
29, 1960,  wliigh  was  do  oiime  by  coutmoa  or  statute 
law,  and  i^t  he  wnaimpeaohed  and  removed.  Tbere 
WHS  no  rebellion  then  and  no  "eonrederate  "  cny- 
oFDmcnt.  (iCronoh.TSj  1  Dallas.  35:2'Wa)lacc,jr., 
ISU;  2  Bishop, Criminal  Law.  Hlffi-ll!04:  23  Boston 
Low  Reporter.  507.705:1  Bishop.  5Ui  Borr's  Trial, 
Coomba'a  edition,  322. 


triata  of  men  for  their  livetand  deatht,  aod  -^ 

seme  partioular  cbbcb  restraints  have  been  put  upon 
jnriBSintheiniinlries.thigmatteriBrefeczodtoaDom- 
mittee.  OntholSth  of  November  this  oommittee  ore 
empowered  to  Feoeiva  information  Bsainet  the  Lord 
Cbicf  Justioo  Kslynge.  tbr  on;  other  iiianEUHASOBS 
bosides  those  coaeeminE  juries;  aad  on  the  11th  of 
Deeembcr,  168T,thu  committee  reportEeverolresoIu- 
tioDB  neninat  the  Lord  Obisf  JuBtieB  Eelj'nBo,  q/ifie- 
aal  nail  arbUrary  proaeedioBi  in  Mb  oflioe.  The  first 
of  these  resolntions  1b  that  the  proBoedin^  ot  the 
Lord  Cblef  Jnstioo  in  tho  eases  now  reported  ai-t 
ijtwivalioitimlltelTialoftiicafortAar  lam  oaAmei- 
lii(api 

».  .,..0  intivduoiiip  of  on  arbitrary  Qopi.  .».«,..>.  j.^^ 
Lord  Cbief  Juatiee  hath  undenattieti,  vilified,  and 
contemned  Hfotrna  OhariOt  thoffrcat  preserver  of  our 
lives,  freedom,  and  proportf .'  (4  Hat^ei  Free..  113, 
cited  2  Chnse's  Trial,  4BL} 

One  of  the  resolves  seninst  Chief  Justice  Soroegs 
was,  "  That  the  diEohai^ufr  the  grand  jar;  hy  the 
Court  of  King's  Bench  in  Trinity  term  last  before 
they  bad  finished  tbeir  presentments  was  illegal 
arbitrary,  and  a  high  mUdmeaaor."  (4HatS6l.  t37j 
State  Trials,  479.) 

"  Misprisions  which  are  merely  positive  are  eene 
rally  clouominated  eontomptj  or  high  misdemeonorf 

"1.  The  first  and  principal  is  the  maladminlstratioi 
of  such  bleb  ofllooa  sa  ore  in  publietrDstand  employ 
incnt.  This  is  usually  punished  by  the  method  of 
pariiumeutaTyiinpeaohmenl,"    <1  Ulackstoue,  121.) 

tin  Senate,  July  fl,  1797, It  was  ■'/iatoJoixi,  That 
William  Blount,  esq.,  one  of  tbo  Senators  ef  the 
United  States,  having  been  guilly  of  a  hieh  mi»de- 
meanor,  enlircl;  inconsistent  with  bis  i)ublic  trnst 
ondd»tyo3  a  Senator,  bo,  and  be  hereby  is,  expelled 
from  the  Sonato  of  the  United  States."  (Wharton's 
State  Trials,  202.) 

He  wsa  not  snitty  of  on  Indictable  erime.  (Story 
00  tbe  Constitution,  sec.  199,  note.} 

Tbe  efiensB  oUarged,  Jadse  Story  remarks,  was 
notdefinedbyanystiitute^theUmtedStateB.  It 
was  an  attempt  to  seduee  a  United  States  Indian  in- 
terpreter from  hla  duty  .and  to  alien  ate  the  offecttoae 
and  conduct  ofthoJInSians  fromthe  public  officers 
residing  among  tbem." 

Blac&tono  says:  **Tho  fourth  speeles  of  offense 
mere  immediately  aeolnat  tbe  king  and  Government 
ate  entitled  uutpruiaiw  and  eonfeiapla.  idisprisioos 
ai'c,  in  the  aceoptatlon  of  onrlaw,  generally  nnder- 
steed  to  be  all  such  high  offenses  as  are  under  the 
degree  of  capital,  but  nearly  bordering  thereon." 
*        *       •       •       ■■Misprisions  which  arc  merely 

Insitire  are  generally  denominated  contempts  or 
iffh  mindeiManorl,  of  which  the  first  and  principal  la 
tlw  KtUadiuiaittralion  of  sooh  high  offices  as  tre  In 


Tiie  power  of  impeachment,  so  far  us  the  Pres- 
ident is  concerned,  wbb  inserted  in  the  Consti- 
tation  to  seenre  "got>d  behavior,"  fo  punish 
"miEConduct,"  to  defend  "the  community 
sgunst  the  incapacity,  negligence,  or  perlidy 
of  the  Chief  Miiffistra:e,"  to  punish  "aonse6f 
power,"  "treacBety,"  "  corrupting  his  elect- 
ors-;" or,  Its  Madison  declared,  "  lor  any  act 
which  might  be  calledamisdemeanor."*    And 


imblic  trust  and  employment.  Ibia  is  usually  pnn- 
!hed  by  the  method  oi  parliamentarv  i'^tfacameid," 
(Vol.  4,  p.  121,) 

(See  Prescott's  Trial, Massochosetts,  1321,  pp. TO-80, 
lOS.  117-20, 172-180, 191.) 

On  Cliase's  'Irial  the  defense  conceded  that  "to 
misbehave  or  to  misdcmean  is  precisely  the  same." 
B  Chase's  Trial.  145.) 

•  From  2  Madison's  Fapera,  1153,  &c. 

Jail/  20, 1787. 

The  following  clause,  relative  to  tbe  President, 
being  anijcr  consideration : 

"  To  be  removable  on  impeaehment  and  co 
for  malpraotioe  01  neglect  ef  duty. 

"Mr.  Finckney  moved  to  strike  this  out,  and  said, 
'Ee  ought  net  to  bo  imnoaebablo  while  in  oOicc' 

"Mr.  Daree.   If  he  be  not  impeoobablo  while  in 

get  himself  reinfected,  lie  eonsidcred  this  as  an  es- 
sential security  tW  the  ouoo  BEHiTiOR  of  the  Ejiec- 
Qtire. 

"  Mr.  Wilson  concurred. 

"Mr.  Gouvemonr  Morris.  He  can  do  no  criminal 
act  withont  ceodjutors,  who  may  be  punished.  In 
case  he  should  be  rciilootcd  that  will  be  a  sufficient 

Eroaf  of  his  innocence.  Besides,  who  is  to  impeach  ? 
i  the  Impeaohment  to  suspend  his  functions  V  If  It 
is  not  the  mtsoblef  wilt  go  on. 

"  Colonel  Mason.  Ne  point  is  of  more  importance 
than  that  the  right  of  Impeachment  should  be  con- 
tinued. ShallanymanboabovojusticoV  Above  all, 
shall  that  man  be  above  it  who  can  commit  the  most 
extensive  Injustice? 
"Dr.  franklin  was  for  retaining  tbe  clause  as 

orableto  the  BxeDntive.    P-- —  '■ — '-'- 

_jmple  only  of  a  Mrst  Maglsti 

jnatico.   Bvorybody  cried  oat  a, 

stitntional.  What  was  the  nroctloe  bcfbre  tbii  In 
cases  where  the  Chief  Magla&otB  rsudersd  himself 


in  which  be  was  riot  only  deprived  of  bia  life,  but  of 
tbo  opportunity  of  vindioatlng  bis  oboraotor.  It 
would  he  the  best  way.  therefore,  to  provide  in  tbe 

S institution  for  the  regular  punishment  of  the 
xBcudve  where  his  hiscosduot  should  deserve  it, 
and  for  his  bonorablo  acquittal  where  he  should  bo 
unjastly  accused. 

G.  Morrb  admits  oomipljon  and  soma  few  other 
offenses  to  besuch  as  ought  to  bo  impeachable,  but 

"Mr.  Madison  thought  it  indlsponsitblo  Uiatsome 
provision  shonld  be  made  for  defending  tile  com- 
mnnity  against  tbo  tucatiaeiai,  ttealinenix,  or  perjldv 
of  the  Chief  Manatrote.      The  limitation  of  the 

aeriod  of  bis  servlco  was  not  a  suffloieiit  scouri^. 
0  might  loSe  bia  eapaoitr  oJler  hia  appointment. 
He  might  pervert  his  aduunlstraUon  Into  a  scheme 
of  peonlation  or  oppresaion.  Ho  might  betray  his 
trnsttoforeisnPowerB.  •  •  •  Inoaseoftha 
Executive  Magistrate,  which  was  to  be  adminiitered 
by  a  aingle  man,  loss  of  eapoelty  or  oormption  waa 
more  within  the  compaai  of  proltable  events,  and 
either  of  them  might  Bo  Mai  to  the  Bepnblio. 

"  Mr.  Gerry  urged  tho  nooosBity  of  impenohmBnts. 
A  good  magistrate  will  not  fcsi  them.  A  bad  one 
ought  to  be  kept  in  fear  of  them.  Ho  hoped  the  . 
maxim  would  never  be  adopted  here  that  tho  Chief 
Ma^strate  ooald  do  no  wrong. 

"Mr.  Randolph.  The  propriety  of  impeachments 
was  a  favorite  principle  with  iiim.  Guift.  wherever 
found,  ought  to  be  punished.  The  Eseeutive  wii! 
have  great  opportunities  of  abusing  his  power,  par- 
ticulflrlylatimoffwar. 

"  Q.  Morris.   Tho  Executive  ought  to  be  impeach- 
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Mr.  Madison  afterward  maintained  that  "the 
wanton  removal  of  nieritoriona  officers  would 
BaWect  him  (the  President)  to  irapeachmeot 
and  removal  from  his  own  high  trust."* 

The  Constitution  declares  that  "the  judges, 
both  of  the  Supreme  and  inferior  courts,  shall 
hold    their  commissions    during  good  beka- 


n  tbo  Senate  the  trial  of 


able  for  treachpry.  Corrnptinc  bl9  eleetora  and 
ineapaoity  were  other  ctinaos  ot  impaachment.  For 
the  latterhe  ahouM  be  pnnisbcd  not  as  aman.  but  us 
an  officer,  and  pnniBhod  only  bj  deeradation  from 

"Tho  proposition  was  agreed  to  by  a  vote  ot  eiibt 
States  to  two." 

September  8, 11SI. 

(From  3  Madison's  Papers.  1528J 

'■The  eiausB  referring  to  'h"  H» 
impeaohment  a^ain^t  tbe  Pi 
briben'  was  taken  np. 

"Colonel  Maeau.  Wby  ia  theproTiaion  restrninad 
totrensonand  bribary?  XreaBon,  asdoUned  in  tiiB 
ConBtitution,  will  not  reaeb  manj'  ^eat  and  danger- 
ous offonaea.  Hastings  is  not  Built;  of  treason.  At- 
tempts to  sabvert  tbe  Constitution  maj'  not  bo  trea- 
son as  above  defined.  As  bills  ot  attainder,  which 
have  saved  the  British  constitution,  are  forbidden, 
it  is  tbe  more  necesaary  to  extend  tbo  power  of  im- 
peachments. 

"Ho  moved  to  add  afUr  'bribery'  or '  niol admin- 
istration.' 

"Mr.  Madiaon.  So  vague  atena  will  be  equiva- 
lent to  a  tennie  doiiuEt  tbe  pleasure  of  tbo  Senate. 

"OoEonel  Hason  withdrew 'mnladrainistration' 
and  substituted '  other  h^h  crimes  ani  misdemean- 
ors ag^nat  the  State,' 

"Agreed  to,  eight  States  to  three. 

"Mr.  Hadiaon  objected  \a  thetrialof  the  President 
by  the  Senate,  ospeoiolly  as  ho  was  to  bo  impeached 
bytbeotherbraDchoftheLegislaturD;  and  for  any 
act  which  might  be  oalled  a  misdemeanor.  TheFrca- 
ident,  under  Iheae  (uronmstonooB,  was  made  improp- 
erly dependent.  Ea  would  prefer  the  SapremeCoort 
fiji  tho  trial  of  impooehmenta."       •       *       »       • 

"  Mr.  Williamson  thought  there  was  more  danger 
of  too  much  lenity  than  oftop  much  rigor," 

The  subject  of  impeachment  will  also  be  found  re- 
ferred to  under  tho  fbllowinB  dates  in  1787,  to  wit: 
May  2S.  June  2,  June  18,  Jul?  18,  August  &  Ausust 
20,  AuguataB,  September  *.  and  September  17,  Tbo 
propositions  submittod  declared  otSceisimpeaebubla 

for  mal  and  oorrupt  Oonduot, "  "  flir  treason,  bribery, 


finally  rejected  iJI  tl 


Departmont  of  PoreiBn  A'ffaira,  Mr.  I 
Congrcaa:  "Perbaps  tho  great  danger 
■      "of  abnao  in  the  exccBtivc  powei 


proper 


lieeinthelm- 


ittho 


„u>wer  we  contend  for  will  not  enable  blm  to  do  this ; 
for  if  an  unworthy  man  bo  oontinned  in  office  by  an 
unworthy  Freeidont,  tho  House  of  SepresentauveB 
oan  at  any  time  impeach  him,  and  the  Senate  con 
remove  him  whether  the  Proddent  dbooses  or  not. 
The  danger  then  oonsista.  merely  in  this:  the  Presi- 
dent can  displace  from  olBca  a  man  whose  merits  re- 
Snire  than  he  Bhonld  be  oootinued  in  it.  What  will 
e  tho  motives  wbich  the  President  can  feel  for  such 
abuse  of  his  power  and  the  restraints  that  operate  to 
prevent  it?  In  the  Urat  place,  ho  will  be  impeach- 
able by  the  House  beibre  the  Senate  torsucb  an  aot 
otmaladnUnistrfdion/  for  T  contend  that  the  wanton 
removal  of  meritoiioiis  officers  would  subject  him  to 
imBeachmont  and  removal  from  his  own  high  trnsL" 
(4  Eliot'a  Debates,  380.) 
t  A  statute  of  Henry  Vin.providina  for  the  ap- 

Eointmontofaci«(o«rohi?or»'nandclorkofthe  peace 
ir  tbo  several  counties  ot  England,  provides  that 
the  civtot  ahall  hold  his  oSice  until  removed,  and  the 
olerk  of  the  peace  durante  te  beta  geieeril.  It  reciloa 
that  ignorant  persons  hod  got  in  by  unRur  means. 


Bjapublic  law  every  judge  is  required  to 
take  aD  oath  as  follows : 

"  I  do  solemnly  swear  that  I  will  adminiater  justice 
without  reapect  to  persona,  and  do  equal  right  1o  the 
poor  and  to  the  rich:  andlhatlwill  faithftilly  and 
liopilrtially  discharge  and  perform  all  tbe  duties  in- 
cumbent on  me  nsjudBe.&o.,  according  to  the  beet  of 
my  abilities  andunderatandine,  agreeably  to  tho  Con- 
atitution  and  laws  of  tho  United  States.  So  help  mo 
God."» 

By  another  public  law — the  Constitution — 
the  President  ia  required  to  take  an  oath  that 
lie  will  "  faithfully  execute  the  office  of  Presi- 
dent of  the  United  States,  and  will  to  the  best 
of  his  ability  preserve,  protect,  and  defend  the 
Constitution  of  the  United  Statea." 

These  oaths  arepublie  laws  defining  duties, 
nnd  a  violation  of  uiemis  an  impeachable  mis- 
demeanoi;  for  Judge  Blackstone  says ; 

omitted  in  violation  of  anublfs  law,  either  forbidding 

The  Constitution  cont^ns  inherent  evidence, 


)f  judges  in  England  by  the 


behavior.-(2  Cbnsa'a  Trial,  337.)  By  act  of  13  Wil- 
'- —  3,  e.  2,  s.  3,  the  oommiasion  of  evwy  judge  ru-" 
---'■--" -""    '"'"----'sTiial  "'  " 


behavior?  We  are  bound  to  prove  that  the  regpond- 
ont  has  violated  tho  Constitution  or  some  known  law 
nf  tho  land.   This  was  the  prini^ple  deduced  from 

'       *       ■'  that  in  order  to  render  an  officer  impeach- 
able he  must  be  indictable." 
*  Act  ofSeptember  24, 1789, 1  Stat.  78;  Chase's  Trial, 


statute,  oven  by. 

miademoanSr'' 
the  JadioiiwyCor 

'^atetm.'' milt 


(Bishop's  MS.  letter  toamember 
imittee,  citing  1  Biahop  Or.  Law, 


"Misdemeuior  in  office  and  misbehavior  in  oSice 
moan  the  game  thing,"  (7  Dane's  Abridgement,  365.) 
_^  Misbehavior,  therefore,  whioh  is  more  negation  of 

ct  a  judge.  (See  North  American  Review  for  Octo- 
ber, 1863.) 

Alexander  Hamilton,  in  diacnasiug  tbe  judicial 
"  tenure  of  good  behavior,"  and  the  remedy  in  cases 
ot  "judiciary  encroachments  on  the  legislative  au- 
thority" by  pron  ouncing  laws  nnconstitu  tion  al,  says : 

"It  may,  in  the  last  place,  be  observed  that  tho 
BnpjtoBed  danger  of  judioiarT  encroachments  on  the 
legialative  authority,  which  hae  been  npon  many 
oooadonB  rdterated,  is,  in  reallty.a  phantom.  Par- 
tionlar  misoouBtmctiona  and  eontraventions  of  the 
will  ot  the  Legisiature  ma?  now  and  then  happen, 
but  they  can  never  be  so  extensive  as  to  amonnt  to 
an  iiuloaTenianaa,  or  In  any  aen^ble  degree  to  affect 
the  order  of  the  political  Byetem.  This  may  be  in- 
ferred with  oertafn^,  from  the  general  nature  of  the 
Jndidal  power;  ftomthe  objects  to  whioh  it  relates  j 
from  the  manner  in  which  it  ia  exerciaed;  jVom  ita 
eoraparative  weakness ;  and  from  its  total  inoapaeity 
to  support  ita  nsurpatione  by  force.  And  the  mfer- 
enoe  u  greatly  fortified  by  the  eonsideration  of  the 
important  oonsEtational  check  whioh  the  power  ff 
instituting  impoaehmenta  in  one  part  of  the  legisl^ 
tivebod;f.and  of  determining  npon  them  in  the  other, 
would  give  to  that  body  npon  the  members  of  tho 
iadicial  department.  This  isaloneacomploteaccu- 
rity.  There  never  can  be  danger  that  the  judges,  by 
aaerieaofdeliheiatansurpationsontbeauthorityof 
the  Li^islature,  would  hazard  the  onited  re 
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tiierefore,  that  as  to  judges  they  should  be  im- 
peachable when  their  behiivior  is  cot  ijjooi— and 
the  Senate  nremade  the_  exclusive  judges  of 
what  is  bad  behavior. 

The  words  "good  behavior"  are  borrowed 
from  the  English  laws  and  have  been  construed 
there  in  a  way  to  enlarge  the  scope  of  impeach- 
ment to  a  wide  range.  They  were  first  intro- 
duced into  an  English  statute  to  procure  the 
removal  of  officers  who,  on  trial,  might  prove 
too  ignorant  to  perform  their  duties. 

These  general  views  are  sustained  by  the 
opinions  of  the  framera  of  the  Constitution, 
declared  by  themselves  in  convention,  by  Mad- 
son*  in  the  Virginia  convention  of  1788,  and 
by  Alexander  flamiltont  in  the  Federalist, 


I  body  intrusted  witli  i 
ion  by  deErailin 


wliila  this  body  wai 


lallni 


theii 


menrfor  coliaiitntmBtho  Senate  a  ediirt  for  the  trild 
ofimpciiohnient."    (Baderaliat,  No.81.1 

live  only,  but  it  may,  and  often  must  be,  prateclise. 
Ihe  safety    ~  * 


la  been 


tstakaof  jndgment.  The  Repnblie  cnimot 
Da  Bunercd  to  perish  or  its  great  iotereats  to  bo  out 
m  peril  from  ajiy  tender  regard  for  individaal  feel- 

And  ILiomas  JeOerson  evidontl;  held  that  judges 

r.'jaivia,  September  26, 

J)  mesMge  on  tbe  bank 
>"Wera  the  Presideot  to  oommit  anythlnB  so 
htrocioua  as  to  aommon  only  a  few  StOiteB  (to  con- 
ider  a  treaty)  he  utovld  be  impeochfd  uTvi  convicted, 
[9  a  maiorilsi  of  tbe  Sata  wovldbe  affeded  hi  hU  mU- 

Andaeiim: 

"Mr.  Madison,  adverting  to  Mr.  Mason's  objection 
0  the  PtGaident'a  power  of  pardoning,  aaid  it  would 
)B  eitremely  improper  to  vest  it  in  the  House  of 
jlepreseutatives,  and  not  muob  lesa  so  to  place  it  in 
he  Seaate.  beoauiae  numerous  bodies  were  actuated 
'on,  and  might,  in  the  moment 


lished  practiae  ia  Mam&shnsetts  for  tho  L 
to  determine  in  smth  aasee. 

"It  wa*  fonnd,  aasB he,  that  two  different  aesaions, 
before  eachofwhiohtheqaeslJeD  came,  with  reaped 
to  pardonins  the  delinqaenta  of  the  rebellion,  were 
goverued  laBoiBely  by  different  sentiments— tho  one 
would  oxoeute  with  nniveiaal  vengeanee  and  the 
other  wonld  extend  general  meroy. 

■"Thero  is  one  seounty  m  this  ease  to  which  gen- 
tlemen mof  not  have  adverted:  if  the  Freaidentb( 

Bona,  and  there  be  groimdB  to  believe  he  will  shelter 
binis^.  the  House  of  BepresentatiTes  can  impeach 
bim;  they  ean  remove  him  if  fbond  guilty j  tbey"" 
suspend  him  when  nupeatod,  and  the  power  will  — 
volvc  en  the  Vieo  President.  Shonldheb^poapected 
also  he  may.  likewiae,  be  euspended  till  he  be  im- 
peached ami  removed,  and  the  Lwialatore  ihall 
make  a  temporair  ^Dointment.  Thin  is  a  sreat 
seenrity."  (Debaiea  <a  the  Yirtrinia  CoDvenaoo, 
printed  at  the  Bnqnlrer  Press  for  Biohoy,  Worsley  * 
Angoatino  Davis,  1805,  pp.  353-4 ;  11  Howell,  statute 
seven,  733.) 
t  In  the  Federoliat,  No  65.  he  says : 
"  The  subject  of  its  jntiadictJon  are  those  oS 
which  proceed  from  tho  maeondaet  of  jhAUc  tat 
in  other  words,  from  the  abuse  or  violation  of 

pecnliar  propriety,  bo  denominated  poliiioal,  a; 
relate  chiefly^  to  injuries  done  immediately  tc 

ia  the  true  apiiitofthi 


who  says  that  "  several  of  the  State  constitu- 
tions have  followed  the  example"  of  Great 
Britain.  And  up  to  that  time  the  State  con- 
stitutions had  adiyited  tbe  British  system  with 
only  some  modiScationa,  but  none  of  them 
recognizing  the  idea  that  impeachment  was 
limited  to  indictable  acts,  but  all  affirming 
"that  the  subjects  of  this  jurisdiction  were 
offenses  of  a  political  nature."*     Some  of 


national  inquest  into  the  eondoct  of  pnbli- 

If  this  be  the  design  of  It  who  eao  so  properiybe  thi 
'nquisitora  for  the  nation  as  the  reprcaentatives  o! 


in? 


bemselves?    Itis 


ent,  oneht  to  be  lodged 
.ive  body  ^  will  not  the 


in  one  bronoh  of  tbe  legisla 

reasons  which  indicate  the  proprietyof  this  arrange- 
ment attongly  nlead  for  an  aHmisMon  of  the  other 


branch  of  tiiatbody  to  a  share  of  t]ie  Inquiry?    The 
model  from  which  the  idaa  of  this  inatitnuon  has 


and  of  the 

„._ „ ~r —  ™    Several  of  the 

State  eousUtnUone  have  followed  the  example.  As 
well  the  latter  »»  tke  former  seem  to  have  regarded 
tbe  praetioe  of  Impeaohmon  ts  as  abridlc  in  the  hands 
of  the  legiBlaUve  body  upon  the  oaoentive  servants 
of  the  Oovemment.  Is  not  tbis  tbe  trne  light  in 
which  it  is  to  be  leiarded." 

To  what  extent  this  writer eontemplated  tbeexer- 
tion  of  this  poweiianotleftin  doubt.  In  tbo  succeed- 
ing number  of  the  sair  e  conunentaiy  ho  observes : 

The  eonvenUon  idght  with  propriety  have  medi- 
tated tbe  punishment  of  tbe  Exeeutivo  for  t 


infroi 


ntpf 


h  eat^lished  in  1T76,  ia 


"Thus,  in  t*at  of  Virjpinifc  ei. ... 

seen  this  provision:  The uovemor.  when  hbmuui. 
ofofficcandothen  offending  against  thoState.  either 
by  maladministration,. corrnptlon,  or  other  means, 
sball  be  impeaohable  by  the  Eonae  of  Delegatea. 
In  tbesame  yeaT,in  thesuooeeding  mouth,  Delaware 

when  be  is  oat  of  oDoi 
after,  and  all  othera 

either  by  maladmlniemaon,  oormptiDn,  or  oiiiier 
means,  by  which  the  safety  of  the  Gommonwealtll 
may  ba  endangered,  shall  be  impeachable  by  the 
House  of  Assembly,"  So  Horth  Oarolina  two  months 
liter  provided  in  ber  constitntion :  TheOovemor 
and  other  officers  affibndlng  a;:^i]st  the  State  by 
violating  any  part  of  this  oonstitntion,  maladminis- 
tration, or  eoimption  may  be  prosecuted  on  the  im- 
peachment of  the  General  Asembly,  or  presentment 
of  the  grand  jury  ofanyconrtof  snpreme  jurisdiction 


raatituttonofConnectiout  is  stated  to  coi 
ion  "to  ottilto  ncconnt  for  any  miademe 
ladministration."  That  of  Hew  York 
f  impeaching  all  offic 


State  for  mol  and  corrupt  oondnot  mtheir  re., 

otBoes  is  vested  in  the  representatives  of  tho  people 
in  Assembly,"  and  the  trial  is  declared  to  be  for 
"crimes  and  misdemeanors."  So, in  the  elaborate 
constitation  of  Massachusetts,  the  eighth  article  de- 
clares :  "  Tbe  Senate  shall  be  a  oonrt  with  fUl  au- 
thority t«  hear  and  determine  all  mipeaohmenti  made 
by  the  HoDse  of  BeprUentatives  sgunst  but  offiioer 
or  offloeis  of  the  Commonwealfli  tbr  mlsoondmst  and 
maladminista'ation  in  their  officeg."  Hence,  it  will 
be  remarked,  that  in  all  of  the  State  conatituUons  to 
which  we  have  had  access,  formed  priortofbatof  the 
United  Statea,  tbe  impeaohable  offenses  ore  of  a 
naturewbloh  may  with  peculiar  propriety  bedenom- 
inated"  politiooj."  In  neither  of  them  ore  tbe  sub- 
ioets  of  impeachment  mere  "statutory  offenaea." 
This'minnto  reeurrenoe  to  the  constitutions  of  several 
States  will  not  he  deemed  inapprapriate  whan  it  is 
remembered  that  they  are  not  only  t£e  most  authentis 
evidenoeof  the  publie  sense  of  oar  eountry  at  an  early 

Seriod.  but  beeanse,  in  the  tbrmation  of  the  Federal 
onstltntion,  their  provldoiu  tdiODld  have  a  eon- 
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these  constitutiosa  limited  impeach  meat  to 
"mal  and  corrapt  conduct  in  office,"  or,  as  in 
the  New  York  constitution  of  1777,  to  "venal 
oud  corrupt  conduct  in  olKbe,"  wliile  the  Con- 
stitntion  of  the  United  States  discarded  all 
these  limitations  and  gave  the  power  in  the 
broadest  terms.  It  is  said  this  provision  in 
the  Consdtution  of  the  United  States  was 
copied  from  that  of  New  York.*  If  so,  the 
change  of  phraseology  is  significant. 

These  general  views  are  supported  by  the 
elementary  writers,  without  exception,  up  to 
the  kst  year. 

Curtis,  in  his  History  of  the  Constitution ,t 


"  Althouili  on  impeaoLment  m 
been  oomtDitted.  vel  tl 


positive  law  has 


LD  infliatioD  of  tbe  pi 


The  objeel  of  the  • 


Iff  apubUo  fiSica 


in  tbe  in. 


tbat  eitber  in  the  diaobarge  of  his 

from  ita  fnnotions,  he  has  violated  a.  law,  or  oom- 
mltted  what  ia  teobuioall;  denominated  n.  crime. 
Bot  aoauae  for  removal  from  office  may  ex'"'  "i"-' 
no  oSbnee  wainat  positive  law  hat  been  coi 
oa  wheio  the  individual  has  from  immni 
ftnweiMdi,  


not  folly  embracid  by  those  principles  or  provis- 
ions of  law  whioh  oonrta  of  or^ary  JBriadicfl. 

reqnired  to  administer." 
Selden  says: 

'^'U'pou  complDJDtB  and  accusations  of  the 
"iB  Lords  tony  proceed  in  judgment  asnii 


doUniiaentof  wbat  decree 
soever  theoffonsf  ■■-  "— ■ 
plain  tbo  Lorda 

«o.  (dep 


icbcre  the  Commons  com- 
Bume  to  themselves  trial 
the  Lords,  at  the  trial  of 

tli^r  own  iaic.)'  For  tbe 


judgment  is  not  to  be  aivenbut  upon  their  demand, 

jadce,  nottrythedelimiaent.     (Selden 'a  Jadieature 
in  Parliamenla,  London,  16S1,  p.  6.) 
Story  says :% 
"Congress  have  nnhcsitatlaslr  adopted  the  con- 

thoriio  an  impeachmontfoT  any  official  miscondact." 
*  *  *  *  "In  the  tew,  onaaa  of  impeaob- 
ment  wMch  have  hitherto  been  tried  no  one  of  the 


tiollint  Inflaeaoe  on  the  minda  of  their  delegates  to 
the  senernl  oonvention,  aeefcing  to  commend  it  to 
thdr  adoption  bjingEalling  into  it  porta  of  their  own 
BfstemB,  andtbnBimparUngtoitthewelt-aseertalned 
Bpint  andpFodeaeo  of  those  who,  if  ado[>ted.  were  to 
bo  Its  oonetituenta."  (from  an  able  article  by  John 
C.  Hamilton,  Esq.) 

*Vol.  (i  Am.  Law  Eee.N.  8.277;  Wharton's  State 
Trials,  287. 

t  Curtis's  Hist,  of  Const.,  SSO-l:  5  Eliot.  507-529. 

:iStoryonConat.,  see.  709.  In  a  note  he  saya :  "It 
may  be  sunpOBxd  that  tbe  iirst  charge  in  the  articles 
of  impeaehmeBt  against  William  Blount  waa  o  stat- 

the  act  of  Congress  of  1796,  it  will  be  found  not  to 
have  beenao." 


charges  has  reated  upon  any  atatutablo  miademoai 

"The  reasoning  by  which  the  power  of  the  Hou! 
of  Bepresentatives  to  punish  for  contempts  (whic 
are  breaches  of  priyilege  and  offenses  aotdcfluedb 
any  positive  laws)  bos  been  upheld  by  the  Snniem 
Court,  Btanda  upon  similar  gronnda ;  for  if  the 
bad  no  jnrisdioUon  to  pnniih  ibr  ooutenpts  un 
acts  had  been  Dierionaly  defined  and  aseeitaiL. 
poeidve  law,  it  Is  oleor  that  tbe  process  of  a: 


the 


oal  ehamcter,  have  boon  deemed  high  orimea  and 
misdemeanors  worilly  of  thia  extraordininy  remedy,*** 
"Ibere  are  many  offenses,  purely  polineal,  which 
have  been  held  to  ha  within  the  reaoh  of  parlia- 
mentary impeachments,  not  one  of  whisb  Is,  la  the 
Glightest  manner,  alluded  to  in  car  atatate-boo^ 
And,  indeed,  politioal  offenses  are  of  so  various  and 
complex  a  charaetei,  so  utterly  ineajiable  of  being 
defined  or  classified,  that  the  task  of  positive  Iiwtie- 
lationwoald  be  improodoable,  if  it  were  not  almost 
abanrd  to  attempt  it.    What,  ibr  instance,  ooold 

6ositIve le^slatlon dotn  oases  of  impeaohment like 
leohargea against Wairen  Hostinr"  --■'""""   ■"- 

irder  to  asoertiun  what 


_-  ...„ anora.  or  tbe  wholo 

inbjeetmnst  be  left  (othe  arbitrarydiaoretlon  of  the 
Senate  for  the  time  being.    The  fatter  is  so  incom- 

Cutible  with  the  genius  of  oar  instJtutions  tbat  no 
myer  or  stateman  iroold  bo  iaelinod  to  oounte- 
nanoa  so  abaolnte  adepotiam  of  opinion  and  nraotioe, 
whiijb  might  moke  *"->  <•  ""■""  -'  -— ■  !•— =  "-i- 


Duld  he  deemed  i 


in  another  person.    The  only  safe 
ises  must  be  the  common  law/'    .  ' 


"Andbi 


>y  fall  in 


the  political  theoriea 

to  deny  tbe  ezistenoe  oi  a  common  law  Deiongmg  to 
and  applicable  to  the  nation  in  ordinary  oasea,  no 
one  liaaa*  v^bttAioid  snowihtoaisert  that  the '|)owcr 
of  impeachment  is  limited'  to  offenaea  positively 
defin^  In  theatatute-bookof  the  Union,  as  impeach- 
able high  orimes  and  miademB!iiiora."f 

Neither  in  Congress  nor  in  any  State  has 


*1  Story  on  Const.,  sec.  800.    Ho  pro. 
1 1  Story  on  Conat,,  ae 


'.■The 


liable  io  abuse.  The  fondoesafreciuently  felt  for  the 
inordinate  extension  of  power,  the  inflnence  of  party 
and  of  prfundioe,  the  aeduotions  of  foreign  States,  or 
the  baser  appetite  for  Illegitimate  emoluments,  are 
aometimea  prodnolaonB  of  what  are  not  inaptly 
termed  Dolitloal  offenses,  (federalist,  No,  65,)  which 
it  would  badiffionltta  take  eognisanoeof  in  the  ordi- 
nal? eonrse  of  Jndioial  proceeding. 

"  The  involntionsandvarielieaofvice  are  too  many 
and  too  arttol  to  be  anticipated  by  positive  law. 
(RawloonConBt.,a)0.) 

"In  general,  those  offenses  which  n 

.  dicer  ai 
3i.)' 

"Wo  may  poroeifein  thisscheme  one  useful  mode 
of  removing  from  oiEoo  him  who  is  noworthy  to  fill 
it,  in  eases  whero  the  people  and  sometimes  the.Pres' 
idant  himself  would  be  unable  to  aacomplish  that 
oWect."    (/t..208.) 

Ohoncelior  Kent,  in  diaanaaing  the  eubjeot  of  im- 
peachment, says:  ''The  Constitution  has  rendered 
him  [the  President]  direotly  amenable  by  law  tor 
maladministration.  Tbe  inviolabilily  of  any  officer 
of  the  (jovemmeat  is  incompatible  with  tbo  repub- 
lican theory  as  well  as  with  the  principles  of  rotrihn- 

■•  If  tbe  President  will  use  the  anthority  of  his  sta- 
tion to  violate  the  Oonatiturion  or  law  of  the  lond. 
the  House  of  Representatives  can  arrest  him  in  hia 
career  by  reaortiog  to  the  power  of  impeaohment." 
a  Kent's  Com.,  m) 
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The  assertion,  "  that*  ankss  the  crime  is 
specificalJy  named  in  the  Constitution,  im- 
peachments, like  indictments,  can  only  be  in- 
stituted for  crimes  committed  against  the  statu- 
tory law  of  the  United  States,"  is  a  view  not 
jet  a  year  old,  which  h&s  not  been  held  at  any 
prior  time,  either  in  England  or  America, 

It  wpuld  certainly  seem  clear  that  impeach- 
ments are  not  necessarily  limited  to  acts  in- 
dictable by  statnte  or  common  law,  and  that 
it  would  be  impossible  for  hnman  prescience 
or  foresight  to  define  in  advance  by  statute 
the  necessary  subjects  of  impeachments.  The 
ConBtitution  contemplated  no  such  absurd  ira- 

f possibility.  It  may  be  said  there  is  danger  in 
caving  to  the  Senate  a  power  so  undehned. 
It  was  because  of  this  danger  that  the  power 
has  been  limited  as  it  i^  by  the  Constitution, 
and  experience  has  shown  that  the  limitations 
ai-e  more  than  sufficient. 

The  whole  system  of  common-law  crimes, 
as  it  exists  in  England,  and  in  almost  every 
Slate  of  the  Union,  is  the  result  of  a  judicial 
power  equally  undefined. 

The  system  of  impeachment  is  to  be  governed 
by  great  general  principles  of  right,  and  it  is 
less  probable  that  the  Senate  will  depart  from 
these,  than  that  the  whole  Legislature  would  in 
the  enactment  of  a  law,  or  than  courts  in  estab- 
lishing the  common  law.f 


*  Vol.6Am.LawReK..N.S.,269. 
t  The  OoustitutioD  has  mnde  the  Senate,  like  tLa 
Boose  of  Lords,  sole  judge  of  what  the  lawi^.c^aum- 

\lw  court9!'(a  iIalo"s  P.^d^lrerBarolay'B  Digeet.UOt 
ConBtitution,  ortiole  noa,  ssatiOD  three.)  This  is  ue- 
a-ilysoi  fof  though '"' " 


lim 


iUofthsiaare 

-.    Iti 

brlti 

0  dcturmine  impEBobab 


inon-iaw  crimes.  Impeoehmentia  regulated  by  prin- 
ciples ns  well  defined  and  permanently  settled  as  the 
fundamental  and  eternal  doetrinea  of  light,  reuon, 
and  inatiee  neiTadlna:  the  parliamentary  juiiapin- 
dence  of  civniied  sations,  and,  like  thacommon law. 
it  baa  Anorgad  trom  primeral  errors  and  adajitea 
itself  to  an  adTanoedoiviliaaljDn.   The  danger  of  im* 


alone  to  deolafe  trivial  offeneei  impeaobable  while 
the  parllamentarr  law  limiting  ImpaaohableottbDsee 
to  mledeineanorsaffeating  the  nation  islesa  lalitudin- 
arian  and  attended  with  less  danger  of  abuse,  w  ben 
impeachment  ia employed  to  remove ofieeia  Sjr  will- 
ful violation  of  tbo  OonatitntioD  or  la»e,  for  eieroij- 


forming  aota  afieoting  the  nation  unautborlxed  t 
law,  for  refiuing  to  ezeoute  laws  requiring  that  dni. 
for  a  perversio&  of  lawful  powers  to  aocomplish  w 
eonatitutional  oWeota— these  are— 


The  Constitution  contains  inherent  evi^ience 
that  the  %ndict(Me  character  of  an  act  does  not 
define  its  impeachable  quality.  It  enumerates 
tlie  classes  of  oases  in  which  legislative  power 
maybe  exercised,  and  it  defines  the  class  of 
persons  and  cases  to  which  the  judicial  power 
extends  ;  but  there  ia  no  suek  enumeration  of 


>eachable  cases,  though  there  ia  of  persons. 

□sland  and   some  of  the   Stated  the ' 

power  of  removal  of  officers  by  the  Bxecu- 


npeacha 
In   Ens 


...,  ..1  the  address  or  request  of  the  Legisla- 
ure,*  exists,  but  the  Constitution  ma.de  no 
irovision  for  this  as  to  any  officer,  manifestly 
lecanse  the  power  of  impeachment  e.ftended 
0  evert/  proper  ease  for  removal. 

As  to  the  President  and  Vice  President  there 
i  this  provision,  that — 

igreaa  may  b^  law  i 

^fr  death,  realguation, 

'-■-'' '•'■office: 

It  has  already  been  shown  that  the  framers 
of  the  Constitution  regarded  the  power  of  im- 
peachment as  a  means  of  defending  "  the  com- 
munity against  the  incapadly"  of  officers. 
This  clause  of  the  Constitution  recognized  the 
same  view,  article  two,  section  one: 

"CongreaBmayby  law  provide  forlhe  enaa  of"  • 
•  ♦  •  "i^BWi.-*,  bothof  thePresidentand 
Vice  President,  declaring  what  officer  aliall  then  oot 
as  President,  and  enoh  officer  shall  act  accordingly, 
until  the  disability  be  removed  or  a  President  eball 
be  eleoted." 


lasured  by  Used  rulor!  as   any  felcuy  deSned  ii 
minal  laws." 

tnd  tbiaia  aa  definite  and  no  less  latitudinarlan 
m  Iheoommon  law  itaclf,  which  ia  "the  parfeo- 


indictable)  as  by  DOiliimieDtny  usage  or  popular 
and  o£  this  the  Houaa  rf_Lords,aro  tho_BC 


'eok'a  Tdai,  10  Belden,  JudieatDrs  in  Parliaments, 
u)  2Hale'sP,0.,276:  BaroIar'B  DigesL  1«].) 

On  the  trial  of  Judge  Pieaootl^  in  Maasachnsetta, 
In  1821.  Mr.  Shaw  aaid:  "Theeeonnty  of  onrrights 
depends  rather  upon  tha  general  tenor  and  charac- 
ter than  upon  particular  provisions  of  our  Constita- 
tion.  The  love  of  freedom  add  Justice  so  deeply 
engraven  upon  the  hoarls  of  the  people  and  inter- 
woTea  inthowhoto  texture  of  oursociai  inetitDtions, 
a  thorough  and  intelligent  acquaintance  with  their 
rights,  and  a  firm  detarmination  to  maintiunthein; 
in  Bhort,  those  moral  and  intelleatnal  qualitiea  with- 
out whioh  soeial  liberty  eannot  eziBt,and  over  whloh 
jeBpotima  can  obtain  do  eontrol,  these  stamp  the 
ohiuvoter  and  ^va  sesaritT  to  the  rigbte  of  the  ttee 
people  of  this  Commonwealth."       »       •       •       . 

But  it  has  not  been,  and  it  cannot  be.  contended 
that,  in  its  decisions  and  adjudications,  this  court  ia 
not  governed  by  establisbed  lawB.    These  may  be 

Boning  and  analogy.    It  would  be  idle  to  eipeot  a 

nte-himi.    Laws  are  foonded  o 


Uibnaais,  to  seiueh  out  ai 


.  apply  theas  prinoiples 


(Sea  i  Howard's  State  Trials.  i7,  per  Selden;  8  Am. 
l:.awReB..N.S.,264.) 

*  Kcmoral  on  the  addrosa  of  iofi  Houses  of  Parlia- 
ment is  provided  for  in  the  aet  of  aettlemeut,  3  Eal- 
1am,  26a.  In  the  convention  whioh  framed  our  na- 
tional CoDstitution,  June  2, 1TS7,  Ur.  John  Diokm- 


,  Google 


This  and  the  power  of  impeachment  are  the 
onlj  modes  of  getting  rid  of  officers  whose 
iTuAility  from  insanity  or  otherwiae  renders 
them  unfit  to  hold  office,  and  whoae  ever;  ofii- 
cial  act  iviil  neceasarilj  be  misdemeanor.  As 
to  the  President  and  Vice  President  it  was 
necessary  to  give  Congress  the  power  to  des- 
ignate a  successor,  and  so  do  determine  the 
disability.  As  to  all  other  officers  the  Consti- 
tution or  lawa  tlefine  the  mode  of  designating 
d  t  1  ft  t  the  irapeaching 
n  as  f  insanity  or  mis- 
f  m  th  t  or  other  cause. 
>t  b  pp  d  tb  whole  nation  must 
suffer  with  t  in  dy  f  th  whole  Supreme 
Conrt  or  otb       fS  h     Id  become  utterly 

disabled  fr  u  tb  p  f  ma  ce  of  their  duties. 
Snch  an  oc  rr  n  w  th  n  the  range  of  pos- 
Bibility,  if  not  probability. 

In  our  system  it  is  utterly  impossible  to  apply 
any  test  ofcommon  law  or  statutory  criminality. 
The  Supreme  Court,  without  much  considera- 
tion, has  determined  that  the  national  courts 
bave  never  been  clothed  with  jurisdiction  of 


'amojoiitVoftbe  Leei^laturesof  indiv  idual 
r^octed.  IiDpenchmcnt  was  deemed EuScientlyeoqi- 


Iiad  in  the  Stats  and  district trbere  committed.    (Ai 
n»'"  6  Amendmente.)    By  the  indioiarr  act  of  Sejj 
IT  Zt,  1TS9.  tbe  Sajjreme  Goort  1b  restrieted  to 


hol^UBBesuona  at  W'ssUuetan.  (1  Statntea-at-Large, 
TS.)  By  the  OonsUtutloa  tlie  Indidri  power  of  tlie 
United  BCatee  is  vested  in  tlie  Supreme  Court  and 
Inch  inferior  mmrU  as  Oongreu  may  eetablisb.  (Arti- 
ola  3,  section  1 ;  article  1,  eeetion  10.) 

larly  aa  1SI2  that  tbedrcnlt  and  dis- 


I.  Babcock, 


brictconrts  of  the  United  8tatB8,1i8iiig  the  iiiferv 
amrts"  establiahed  by  Congress,  conld  exercise  nu 
common-Ian  criminal  juriidiotioa.  This  doctrine 
-WHS  roaBiriaed  in  1S16  by  a  divided  ooutt,  and  has 

8erer  been  authoritatively  decided  ^nce.  (United 
tates  n*.  Endson,  T  Cranoh,  SS;  United  States  va. 
CoilicUe,  1  WJieaton,  415;  1  Galll's  HeporCs,  iS&; 
United  States  f».L&noBsteT,2M<iLeaii'8Bei)OFla,431{ 
'WaabingUmCiTanitCoartKeporla.Sl;  UnitedStates 
t>*.BaTara,  2  Dallas,  29T;  United  atatesea.  Worrall, 
a  Dallas,  SS4;  United  States  m.  Maurice,  2  Brock.. 
88]  UnitedSlateeu.  Kew  Bedford  Bridge,  '  "'-■ ' 

brifee  &  Minot.  4™    •'-=■--'■"- ^- 

M^eoo,  113-115.) 

Ibis  raling  has  been  disapproved  by  the  ablest 
oommenlatora  on  constitutional  and  erimiaal  law — 
laSturyand  Rawle  and  Bishop  and  WhartJin.  (1 
I^siiop'a  Criminal  Law.  third  editioD,  1S3,  [30 \\  act 
of  Congress  of  September  24,  1789.  sections  9-11 1 
StatDtes  IS42,  ebapter  ISS.  seodon  3(  Du  Poucean  on 
Jurisdiction.) 

The  denial  of  common-law  criminal  jurisdicdon  in 
these  inferior  courts  rests  solely  on  the  reasons  that 
aocli  trilianals  being  created  out  by  t%e  Catuiiiution, 
but  by  oef  (if  (Shw™*,  they— 

"  Possess  nojorlsdiction  but  what  is  given  them  by 
thenower  that  creates  them;"  and  that— 

"There  esiats  no  definite  criterion  of  diEtnbntioa 
[of  jurisdiction]  between  the   district  and  circuit 


^dthat 


}t  been  conferred  b; 


When  the  Constitution  was  adopted  all  the 
States  recognized  common-laiv  crimes,  and 
those  added  since  do  so,  with  few  exceptions. 
But  there  is  something  peculiar  to  each  and 
different  from  all  others  in  its  common-law 
crimes,  growing  out  of  tbe  rulings  of  judges  or 
its  condition,  and  in  all  statutes  have  made 
changes,  so  that  no  two  States  recognize  the 

The  Constitution  authorize?  Congress  "to 
provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United 
States;"  "to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas, and  offenses 
against  the  law  of  nations;"  but  nowhere 
declares  they  may  define  impeachable  crimes, 
for  the  very  good  reason  that  common  parlia- 
mentary law,  subject,  like  the  common  law,  to 
be  molded  to  circumstances  and  adapted  to 
times,  had  already  sufficiently  defined  them. 
Congress -cannot  by  any  law  abridge  the  right 
of  the  House  to  impeach  or  the  Senate  Ui  try, 

When  the  Constitu^ouconfefson  the  House 
"     "  ■"'  ■  "■       "    nthe 

idepepdent  powers,  not  to  be  controlled  by 
the  joint  opinion  of  the  two  Houses  previously 
incorporated  into  a  law.*  Suppose  such  a  law 
passed.  It  cannot  be  repealed  over  a  veto 
except  by  a  two-thirds  vote  in  each  House. 
Tet  a  majority  may  impeach;  and,  after  the 
veto  of  a  repealing  law,  can  that  majority  be 
denied  the  constitutional  privilege  conferred  on 
them? 

■'  Treason,  bribery,  and  other  high  crimes 
and  misdemeanors"  ate,  of  course,  impeach- 
able. Treason  and  bribery  are  apeeificaliy 
named.  But  "other  high  crimes  and  mis- 
demeanors" are  just  as  fully  comprehended 
as  though  each  was  specified.  The  Senate' is 
made  the  sols  judge  of  what  tliey  are.  There 
is  no  revising  court.  The  Senate  determines 
in  the  light  of  parliamentary  law.  Congress 
cannot  define  or  limit  by  law  that  which  the 
Constitution  defines  in  two  cases  by  e 


, _..  cd  inimodiately  from 

the  Constitution,  andofwbieh  the  lesislulive  power 
cannot  deprivB  it."    <T  Crancli.  33.) 

Where,  therefore,  a  common-law  jurisdiction  is 
c  onferred  by  the  Constitution  on  a  court  created  by 
that  instrument,  it  is  one  "otwhioh  tbo  legislative 
power  cannot  deprive  it."    (T  Cranch,  33.J 


Seaehable  I^  parliamentary  usage,  and  no  law  can 
mit  it.  Anil  this  view  hasboen  sustained  by  Story 
and  Bawlfl  and  £ent,  after  and  in  VKU  of  the  de- 
cisions referred  to.  (8  American  Lay  Rerister,  656.) 
At  the  time  tbe  Constitution  was  adopted,  and  ever 
since  in  England  and  all  the  ariginBl  States  of  the 
Union,  what  la  known  as  the  'MnuRD»  loot"  and 
"oummou-lan Crimea"  existed,  and  yet  exist,  in  ad- 
dition to  crimes  deflned  by  statute;  and  this  is  so  in 
all  tbe  States  except  Ohio,  and  perhaps  two  or  three 


■'■Thql 
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tion  and  ia  otliera  by  classification,  and  of 
which  the  Senate  is  sole  judge,*  It  has  never 
been  pretended  that  treaaoii  and  bribery  would 
not  be  impeacbable  if  not  made  criminal  by 
8t«tut«  or  BO  teeogniied  by  national  common 
law.  They  are  impeaohable  because  ennmer- 
ated.  Other  high  ciimes  and  misdemeanors 
are  equally  designated  by  classification. 

Suppose  the  Constitution  had  declared  "that 
all  persons  committing  'treason,  bribery,  or 
other  high  crimes  and  misdemeanors'  shall  be 
punished  by  indictment  in  the  courts  of  the 
United  States,"  can  it  be  doubted  that  every 
crime  and  misdemeanor  recognized  by  the  com' 
nion  law  would  be  the  subject  of  indictment? 
"This  would  be  by  force  of  the  Constitution 
employing  thewords  crimes  and  misdemeanors ; 
for  these  are  words  known  to  the  common  law, 
and  it  is  a  universalprinciple  of  interpretation, 
acted  on  in  all  the  courts,  that  a  common-law 
term   employed  in  conferring  jurisdiction  on 


Now,  when  the  Constitution  says  that  all 
civil  officers  shall  be  removable  on  impeach- 
ment for  high  crimes  and  misdemeanors,  and 
the  Senate  shall  have  the  sole  power  of  trial, 
the  jurisdiction  is  eonferred,  and  its  scope  is 
defined  by_  common  parliamentary  law.f 

The  national  courts  do  not  take  jnrisdicdon 
of  common-law  crimes,  not  because  common- 
law  crimes  do  not  exist,  but  because  their 
jurisdiction  is  only  sucb  as  is  espressly  con- 
ferred on  them,  and  no  statute  has  conferred 
the  jurisdiction.  But  in  the  District  of  Colum- 
bia, under  national  juris  diction,  '  — 

crimes  and  jurisdiction  of  them 
do  exist,  t 


•■"ChejjBcr.  sxrv  iudgta  of  law  aswellaaof  fact." 
(2  Hale'a  P.  C,  275;  Bnrelaj'a  Digest,  140.)  They, 
therefore,  mo  not  eovemed  by  the  indictable  ohar- 
acter  uf  on  act.  In  fnct,  na  the  highest  court,  the; 
make  not  only  parliatoentiirj'  law,  out  the  law  for 
theeonrts.    {Se^Diip*.  O'ConnelLi 

tlmpeaolmblB  misdemoanora  ara  determined  hv 
the  s  --'-  ---'--  — -■-  ■'  -" 


h  Haaae  of  Connesa  and  the 


t"Gmiaon-lav!  crimes  do  exint,  tifv  are  indictahle, 
andj^lri^rd^ctior^  <tf  th^Wi  has  eici^ted  m  tlie  coarte  of  the 
Umied  Slateifor  two  thirds  of  a  eeMwv  in  ttc  Disfric! 
of  Gilnvibiar  (1  Bishop  on  Criminal  Law,  aeotion 
ltfI.!lffi!lDu?onoei™oBJiirisd\etion.62-73!Keudiai 
s<.iriii«d&tatee,12Fetei%  621-6131  tTnited  Stata  lu. 
Wa(kins,3Crani!h.441.) 


The 


cially  this  exception  m 


1  criminal  Ian  in  this 


t  the  United  States.   Jispe- 


r  interooarse  with  foreign 

as  well  U3  to  all  local  tronBOOtiona  beyond  the  terri- 
torial limits  of  the  several  Statee.  The  law  of  na- 
tions and  the  law  of  the  admiralty  coacemlns  both 
civil  and  criminal  thinsa  would  seem,  theretore,  to 
have  been  made  XJaited  Slates  common  law."  • 
«  •  *  "And  BO  the  United  States  tribnnal 
would  appear  to  have  oonunon  law  cuEniaance  of 
offenses  upon  the  high  Bcas  not  denned  br  statutes, 
and  of  all  other  offonsea  within  tJie  proper  cogni- 
Eance  of  the  oriininal  courla  of  a  nation,  eommitted 
beyond  the  jiuiadictioii  of  any  partienlar  State." 
a  Biahop  on  Criiniiua  Law,  seetum  16!(,  [2L]) 


In  addition  to  this  there  are  crimes  esnlu- 
sively  of  national  jnrisdietion  and  others  ex- 
clusively of  State  cognizance.  The  murder  of 
citizens  in  a  State  is  not  and  c&nnot  be  made 
criminal  by  act  of  Congress  where  it  is  not  per- 
petrated in  the  denial  of  a  national  right.  The 
btates  alone  provide  for  this  and  many  other 
offenses.  And  in  the  States  not  recognizing 
common-law  crimes  they  may  omit  to  make 
homicide  a  penal  offense  as  to  Indians,  ne- 
groes, or  others,  if  the  Legislature  bo  determ- 
ine, in  the  absence  of  a  law  of  Congress  sim- 
ilar to  the  "  civil  rights"  act.* 

Jf  no  act  is  impeachable  which  is  not  made 
criminal,  then  its  criminality  mnst  depend — 

1.  OnanactofCongressdefiningcrimes;  ot, 

2.  On  acts  of  State  Legislatures  defining 

Ji.  On  the  definilJon  of  common-law  crimes 
in  the  States ;  or, 

4.  On  tlie  common-law  crimes  existing  ia 
England  when  the  Constitution  was  adopted. 

It  is  quite  clear  that  national  law  in  some 
form  must  control  it,  since  "the  United  States 
have  no  concern  with  any  but  their  own  law3."t 

The  national  Government  is  complete  in 
itself,  with  powers  which  neither  depend  on 
nor  can  be  abridged  by  State  laws.J 

If,  then,  impeachment  is  limited  to  acts  made 
criminal  by  a  statute  of  Congress,  an  officer  of 
the  United  States  cannot  be  impeached,  though 
he  should  go  into  the  "  Dominion  of  Canada" 
or  the  "republic  of  Mexico"  and  there  stir 
up  insurrection  or  be  guilty  of  violating  all 
the  laws  of  the  land ;  or  if  he  should  go  into  a 


The  I 


i  of  Eebmary  21 


Eitended 


3?he  enpreme  eonrt  of  the  District,  organised  fiyaot 
of  MsTohS,  1863,has  the  game  ]  nriediction  of  the  prior 
coDrta  thereby  abolished.  (12  Statutes,  section  3.) 

TItitt  jurisdiction  isoouferred  ia  these  words: 

"That."  «  •  *  •  "taiA  courts"  • 
"  •  •  "shall  have  ooeniiaiiee  of  all  crimes 
and  offenses  cognisable  under  the  authority  of  the 
United  States,"  (3  Statutes,  92.  act  February  13, 1801.) 

•Act  of  April  9, 1866, 11  Stat.,  27, 

t  "It  was  siud  by  one  of  the  counsel  that  the 


0  lawye 


a  law  of  tbe  United  States,  and  that 
le  of  these  laws.   Tbis  doctrine 


louldsp 


_..   iolatingso 

surely  19  not  warrantod,  ft. 

United  Stales  have  no  concern  with  any  but  their 
own  laws."  •  •  *  •  "Butaa  amember 
oftheHonBeofBeprescntatives.andaDtineasamaQ- 

Ser  of  an  impeaohment  before  the  higbest  court  in 
a  nation,  appointed  to  try  tho  highest  officers  of 
theGovemmeut,  when  I '-    ' '-' ' 


Lcial  due. 


it  of  official  n 


h  ether 


onduot. 


'ceediQj 


mof 


positive  law  ot  a  proceeding  unwarranted  by  law." 
^er  Nicliolson  argaaido,  2  Cboae's  Trial.  MO;  per 

tffestonm.City  Conncil  of  Charleaton,  2  Peters. 
J49i_McCnlloch  vs.  Maryland,  i  Wheat..  316;  Oebora 
VI.  Bank  of  the  United  Statas,  9  lb.,  733. 
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State  and  violate  all  of  its  laws.*  If  so,  a  high- 
way robber  may  be  President,  and  he  is  exempt 
from  impeachment  I 

It  is  not  possible  that  a  position  so  mon- 
stroas  was  intended  by  the  framers  of  tlie  Cod- 
sdtntion.  Nor  can  the  criminal  statutes  or 
common  law  of  tho  States  limit  or  regulate 
national  impeachable  o&enaes.  The  fact  that 
each  State  difiers  from  ail  others  in  its  laws 
renders  this  impossible.  It  never  could  have 
been  designed  to  control  the  nadonal  power 
of  impeacument  by  State  laws,  ever  varying 
and  conilicting  as  they  are.f 

If  impeachmenls  were  limited  in  England  to 
indictable  offenses,  as  theynever  have  been,  it 
is  manifest  no  such  rule  can  be  adopted  licrc, 
for  we  have  no  uniform  and  single  standard  of 
the  common  taw  as  there. 

And  as  the  Supreme  Court  has  determined 
that  the  common-law  crimes  do  not  exist  in 
our  national  system,  it  cannot  be  supposed 
tbey  aro  more  applicable  to  the  Senat*  than  to 
our  ordinary  courts.  We  can,  therefore,  safely 
adopt  the  remark  of  "tbe  great  Selden"  on 
the  impeachment  of  Eatcbffe;J  "It  were 
bettcrjj  to  examine  this  matter  according  to 


a  iodictiaentbclnB 


aai:  ■•Whcnaentlami 

be  glad  to  bo  informed  in  nhat  court'ii  niustbo  eup- 

porled.    In  the  courts  of  tbo  United  Statea  or  in  the 

Sta  ts!    If  in  the  State  courts,  then  ill  wbiob 

h  m    or  provided  it  can  be  supported  io  any  of 

h  m  w     theactnaiiaat  Buimpeachment?   If  an 

d     m     t  most  lie  lu  tbe  courts  of  the  United 

8   te        the  lone  oataloene  of  crimes  there  are  a 

ry      w  whiih  an  officer  mieiit  not  oommit  with 

m  Ho  might  be  Builty  of  treason  Bgainst  an 

d      d  al  State;  of  murder,  arson,  forgery,  and 

pen  vorions  forma,  without  being  ameoabloto 

b     Fed    al  iorisdiction,  and  unless  be  conLd  be 

d      d  before  tbem  he  coold  not  be  ImpeucLed." 

2    has      Trial,  389.)  ,  ,       . 

T  vine  that  noMtn^  u  trnptatiiuiole  VJtlets  tn- 

dt  la  iteiiif  Omffrenwimprooiictible^ 

I  otfenecs  indictable  by  act  of  Congress  ore 

mp  h  ble,  thePresident  andall civil otBccrsnill 
esa  mpeaohment  for  many  of  the  highest  crimes. 
Murder,  nrBon.robberj,  and  other  crimes  committed 
"  .   ..  .  n    ,  —  -^  la^B,  but  cannot 

,  ^ _.„ mt^or'ahwe's  trial  Mr.  Rodnoy 

Jd:  "Are  we  then  to  resort  to  the  erring  rfoM  of 
le  different  StoteBU  In  Hew  Hampshire  clrunken- 
ee  my  bo  na  Indictable  offense,  but  natinanutber 
Shall  a  United  Slatesjudee  he  jmpeaohed  and 
m  d  oreeltlnginto2fi(!atedmNewHampBbire, 
h  may  drinkiuhepleaaes  In  other  States  with 

n  on  tr?   In  some  Ststea  witchcraft  Ib  abeinous 
S  which  aabjecta  the  unfbrtnnate  person  I 

d  m  t  and  puniEbment;  in  other  States  it .. 
nliTi  waoflaorimB.  AereatvarietTofcgaeamlght 
p  e;cpoEe  the  ibilaoy  of  the  principle,  and  to 
ro  h  w  improper  it  would  he  for  this  oouit  to  be 
m  d  by  thepractice  of  the  different  autaa.  The 
n  of  Boon  a  oomposB  is  too  great  for  it  to  be 
d  This  honorable  body  must  have  a  stand- 


II        n      "    w  v;aoBe"B  xnai.  oqh.i      _ 

Am,LawR^.,N.  S..261;  4  Howard's  Statt 

I A  miniflter  is  answerable  for  the  iaeiitie,  the  hon- 
csW,theuti2(lir  of  all  measures  omanaiins  IVom  the 
Crown,  as  well  as  foi  their  kgaii^ ;  and  thus  the 
Hsecutivo  admiuiBtiatloD  is.oionghtto  be,  Bubordi- 
nate,  in  nil  great  nintteiB  of  policy,  to  the  aupenr 


t}t6TidesandfcmndatiofisofihisI[oiiee;"  that 
is,  upon  the  great  principles  of  parliamentarj 
law  adapted  to  onr  condition  and  circumstan- 
ces, as  modified  by  the  Constitution,  giving  it 
a  construction  equal  to  every  emergency  which 
may  call  its  powers  into  exercise,  and  ^vina: 
in  its  interpretation  full  efTect  in  constitutional 
forms  to  the  maxim  it  was  designed  to  make 
effectual — "  that  the  safety  of  tlie  Republic  is 
the  supreme  law."* 

If  we  adopt  the  test  that  an  act  to  be  im- 
peachable must  be  indictable  at  common  law, 
the  Constitution  will  be  practically  nullified  on 
this  subject. 

It  is  a  rule  of  the  common  law  "that  judges 
of  record  are  freed  from  all  presentations 
whatever  except  in  Parliament,  where  they 
may  be  punished  for  anything  done  bythem  in 
such  courts  as  judges,  "f 

Bisbopdeclares  that  at  common  law  "the  doc- 
trine appears  to  be  sufficiently  established  that 
legislators,  the  judges  of  our  highest  courts,  and 
ofall  courts  of  record  acljue  judicially,  jurors, 
and  probably  such  of  the  high  officers  of  each 
of  the  governments  as  are  intrusted  with  re 
sponsible  discretionary  duties,  are  not  liable  to 
an  ordinary  criminal  process,  like  an  indict 
ment,  for  their  official  doings,  however  cor- 
rupt.*'   (1  Bisbop'sCrira.  Law,  915  [302.]) 

"At  common  law  an  ordinary  violation  qf 
a  public  statute  by  one  not  in  ofBcCj  though 
the  statute  in  terms  provides  no  puiilshment, 
is  an  indictable  misdemeanor."  (1  Bishop, 
BS5  [167.]) 

And  a  similar  violation  by  inferior  officers 
was  an  indictable  misdemeanor. 

"  If  n  public  officer  intrusted  with  definite 
powers,  to  be  exercised  for  the  benefit  of  the 
community,  wickedly  abuses  or  i'raudulently 
exceeds  them,  he  is  punishable  by  indictment, 
though  no  injurious  effects  result  to  any  indi- 
vidual from  his  misconduct."  (Whart.  Crim. 
Law,  sec,  2514.) 

' '  Whatever  miBchievously  affects  the,  person 
or  property  of  another,  or  openly  outrages  de- 


, the  Government.   This  is 

cheerfollXiadinitted.  In  Snah  a  ease  lie  ea/elji  of  the 
RtgiubUe  TEDuM  ha  tha  tipTtme  laia  ;  and  the  power  of 
the  House  In  the  pnrsnitof  this  olject  would  pene- 
trate into  the  most  seerct  TCoesBCB  of  the  cxecntiTS 
department."  (President  Polk's  Message,  Jour.  Ho. 
Hep.,  Sinh  Cone.,  lat  sesB.,  (193.)  "  SalmpopiUietmrema 
(«,-"  Broom'sLegal Maxims:  SioHsCjJKo/,  Whart. 
Btote  Trials  SHL  per  Blountj  Pcescott'B  Trial.  181,  per 
8baw;  oonlni,  Blake,  116. 

tl  Hawkins,  192,oh,  73,  sec.  6;  1  Salk..39e;  2  Wood- 
desoiiiG96,»55;  Jacab'BLawl}ie..tiLA</ffurl20oke, 
25-0:  Hammond  «t.  Howell,  2  Mad.,21S:  Fioyd  v>. 
Barker,  13 Oo..23-(!.  "Thedootrine  whieh  holds  a 
iudsB  exempt  ftom  a  idvil  suit  M  indietment  Ibr  any 
oetdono  or  omitted  to  be  done  by  him.  sitting  as  a 
iudgo  baa  a  deep  root  in  the  common  law,"  per 
Kent:  TotCB  tw.  Lansing.  5  Johns.,  2111;  9  1b.,  395; 
Oonnlnxhain  ti>.  Bucklew,  3  Cow.,  1T8 ;  Peek's  Trial, 
492;  a Oiase'a Trial. 389.  ButBeotheTulingof  Chict 
Justice  Bhippen,re(brrcd  to  in  Addison'H  (Pa.)  Trial, 
70;  1  Bishop  on  Crim.  Law,  BIS  LS620  4  Blaokit.,  121. 
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oency,  or  disturbs  public  order,  or  is  injurious 
1,0  public  moriils,  or  is  abreach  of  official  duty, 
when  done  corruptly,  is  the  eubje'ct  of  indiet- 
ment."     (Wliojl.,  sec.  3.) 

It  mny  be  said  tlic  immunity  of  a  judge  from 
indictmentfor  his  official  acts  at  common  lav  is 
placed  on  grounds  of  public  policy,  to  secure  his 
independence,  and  thatit  is  the  indictable  char- 
acter of  ths  act,  if  done  by  a  private  individual, 
which  gives  jurisdiction  by  inipeaehment.  But 
even  this  proves  that  personal  lia))ility  to  an 
indlctraenC  is  no  test  of  impeachabiiity.  And 
in  the  nature  of  things  qffKlal  ads  cannot  be 
done  by  private  individuals,  so  that  tbe  indict- 
able character  of  an  act  is  uo  test  of  its  im- 
pcachabilit; ;  and  no  such  test  could  have 
entered  into  the  minds  of  the  fratners  of  the 
Constitution. 

It  is  a  rule  of  interpretation  that  a  law  or  an 
instrument  is  not  ffl  be  construed  soas  to  make 
its  "  effects  and  consequences"  absurd,  if  its 
language  may  be  fairly  nnderstowd  otherwise. 

To  permit  all  acts  to  escape  impeachment, 
unless  indictable  at  common  law,*  vfould  lead 
to  consequences  the  most  ruinous  andabsurd-t 

Jf  a  judge  should  persistently  hear  the  argu- 
ments of  oue  party  to  causes  privately  and  out 


10  Chiot 


:r  with  Iho  Secretary  of  Iho  Trei 


1  Uniteif 


ofthesii 


disposal  i8,000,000  lot  thi.  .,„., ,.„„„ 

nacional  debt.  If,  instead  of  applxinE  it  to  this 
publionse,  yon  slioald  divert  it  to  onotfier  oliannol, 
oiconveitlttOTOurowu  private  ueoB,  I  ost  if  tbore 
is  a  man  intbnwai'ld  who  would  beaitate  to  ear  that 
yon  ought  to  be  Impoaohed  tbr  this  mieDOnduct.  And 
yet  there  ia  no  oonit  in  this  oonntry  in  wliioh  you 
could  bs  indioted  foi  it.  Ka7.slr.lt would amonut 
tu  nothine  more  tban  a  breach  of  tcnat,  and  would 
not  be  indictablo  uudorthe  furorite  oommOD  law. 

'■  If  a  judge  BhSuld  order  a  oanae  to  bo  tried  with 
flleven  jnrora  onlyvarely  bemlshtbe  impeached  for 
it,  and  yet  I  beliovo  thci'o  is  no  oonrt  in  whioh  he 
could  be  indicted."    (2  Oliasc's  Trial,  3S9.) 

t  On  Chnso's  trial  Mr.  Rodney  sMd :  *"  I  think  I  can 
■pnt"  •  «  «  I  "BtritlnB  eases  of  mia- 
conduct  in  a  judga  for  wbioli  i  t  muac  00  admitted  that 
on  impsachmcniwill  lie,  though  no  Indictment  [at 
oominon  law]  conld  be  mointnined."  He  nuts  too 
cases:  if  a  Jndse  at  tbe  timo  appointed  ior  court 
"slionld  appear  and  open  the  court,  and,  notwitii- 
standing  there  wae  prcsiiinB  bneinesB  to  be  done,  he 
should  proceed  knonincly  and  willfully  to  adjonm 
it  nntil  the  next  stated  period."  *  »  t  » 
"  SupMOBO  be  proceeded  in  the  dispatch  of  bnaineas, 
andlrumprejudioe  MttuoBtonepiU'ty  or  favor  to  his 
antaeonistbo  ordaredontbe  trial  of  a  cause,  though 
legal  ground  for  postponement." 

If  whenthoinirrotnmod  to  thebar  to  give  the 
verdict  he  should  knowingly  receire  the  verdict  of 
a  raaiorltj'," 

"Were  a  judge  to  entertain  the  suitors  with  a 
farce  or  a  coucay  instead  of  hearine  their  ouuscs, 
DUdturu  a  jester  or  buffoon  on  the  bench.  I  presume 
lie  would  subject  himself  to  an  impeachmcut.  (2 
Cbaae'a  Trial.  330.) 

Mr.  Ilarpcf,  lor  the  defense,  practically  abandoned 
tbe  idea  that  anindictableotfensowasneccssnry.  Ho 
said !  "Theio  are  reasons  whiob  appear  to  me  unan- 
swerable in  favor  of  the  opinion  that  no  offcnEe  ia 
imrcnchablo  unless  itbo  alao  (be  proper  anbjcot  of  on 
indictment."  •  »  *  *  "Icansup] 
where  Bjndge  ought  to  ho  innieaohed  for  a 


of  court  the  evil  would  become  so  intolerable 
in  an  officer  holding  for  good  behavior  that  he 
should  be  removed. 

If  the  President  should  hold  out  promises  of 
offices  of  honor  and  trust  to  the  friends  of  Sen- 
ators to  influence  theirvotes  the  Consequeneea 
might  be  so  pernicious  and  corrupting,  espe- 
cially in  an  hour  of  national  peril,  when  a 
single  vote  might  decide  the  life  of  the  Glov- 
emment,  that  the  safety  of  tbe  liepubllc  would 
demand  impeachment.  Such  a  Presiden  t  would 
violatebisoath/atf4f^u%  to  execute  his  duties. 

Tbcraaremany  breaches  of  trust  not  amount- 
ing to  felonies,  yet  so  monstrous  as  to  render 
those  guilty  of  them  totally  unfit  for  office. 

Nor  is  it  always  necessary  that  an  act  to  be 
impeaehablemustviolate  a  positive  law.  There 
are  many  misdemeanors,  in  violation  of  official 
oaths  and  of  duty  alike  shocking  to  the  moral 
sense  of  mankind  and  repugnant  to  the  pure 
administration  of  ofiice,  that  may  violate  no 
positive  law.* 


stantly  omit  to  hold  court,  orahould  habitually  attend 
so  short  a  time  each  day  as  to  render  it  impossible  to 
despatch  thebusineaa.'*^  ■(2  Chase's  Trial,  a)5.) 

Mr.  Randolph  sciid:  "Ibe  Fiesideut  of  the  United 
States  bas  a  qualified  negative  on  all  bills  passed  by 
thetwoHonseBofCongreES."  •  •  •  «  "Let 
na  suppose  it  eiorcised  indiscriminately  on  every  set 
presented  for  bis  aceeptanoe.  This  sorely  would  be 
an  abase  of  his  oonatitulJonalpowGr  richly  deserving 
impcaehmenti  and  yet  no  man  will  pretend  to  say  It 
ia  an  indictable  oU'oDse."  (Z0hise'slria!,452;  Wick- 
liffe's  argninent  on  Peak's  Trial.  811.) 
OdFo^'a  trial,  Mr.  Wleklltfaput  additional  cases: 
SoppoBO  a  judge  under  tbe  inflaenee  of  political 


feelini 


shall  a 


afcoinstknownlaw,  would  this  be 
an  indictable  odenso?" 

"Suppose  a  judge"  •  •  •  •  "sballlabor 
for  two  hours  in  abuse  upon  an  unoffending  aitizen 
whom  he  has  dragged  before  hini."   (Peok'B  Trial, 

"Ifaheadof  aDeparlmenisbonld  divert  his  power 
and  patronage  for  Ins  personal  or  political  aggran- 
di»ement."    (Id.,  310.) 

Ou  Feck's  trial,  Mr.  Buchnnan  enid :  "  The  abuse 
of  a  power  which  baa  been  given  may  be  as  oriminiil 
as  the  usurpation  of  a  power  which  has  not  been 
granted.  Suppose  oman  to  be  indictcdfor  an  asaanit 
and  battery.  Ho  Is  tried  and  found  guilty;  and  the 
j  ad^o,  without  any  circumstances  ofpccnlinr  aggra- 
vation having  been  shown,  fines  him  $l,UOp,  and  com- 
mits him  to  prisoD  for  a  year.  How,  although  tbe 
S'ndgoroay  poBseasthe  power  to  fine  and  imprison  ibr 
lis  offense  at  his  dlseretion.  would  not  thrspuniah' 
ment  bo  snob  on  abuse  of  judicial  discretion,  and 
afford  soeh  evidence  of  tbe  tyrannical  and  arbitrary 
oiereise  of  power  as  would  justify  the  House  of  Bep- 
resentstives  in  votins  un  impeachment?"  (Feck's 
Trial,  4liTJ 

*  "There are  offenses  for  which  nn  officer  may  be 
impeaehed,  and  against  which  there  are  no  knowD 
posiUvolawB.  Tt  IS  possible  that  the  day  may  arrive 
when  a  F  resident  of  the  United  States,  having  Bomo 
great  politiool  objeot  in  view,  may  endeavorto  inflii- 
enoo  Couffress  by  holding  out  throats  or  Inducements . 
to  them.  A  ireaty  may  bo  made  whioh  the  President, 
with  some  view,  miQ'  bo  extremely  oaziouB  to  have 
ratified.  Tbe  hope  of  office  mov  be  held  out  to  a 
Senator:  and  Ithinh  Itoannot  bo  doubted  that  for 
this  the  President  wonld  be  liable  to  impeachment, 
although  there  Is  no  positive  law  tbrbiddin  git.  Again, 
sir,  a  member  of  the  Senate  or  of  tho  Uonsa  of  Bop- 
rescQtaUres  may  have  a  very  dear  ftlcnd  In  offioe. 
and  the  President  may  tc!l  him  unless  you  vote  for 
-        -       friend  shall  be  dismissed.    Wher_e 

who  would  he  ehamelcsa  enough  to  rise  in 


,  Google 


The  indiscriminote  veto  of  all  billa  by  the 
President,  hia  retaining  in  office  men  subject  to 
his  removal,  knowing  them  to  be  utterly  inca- 
pable of  petfonning  the  datiea  of  their  office, 
and  othc^  misdemeanors,  would  manifeetlv  be 
proper  aubjects  of  an  impeachment,  for  olner- 
wise  a  wicked,  corrupt,  or  incompetent  foreign 
minister  might  embroil  the  nation  in  a  war 
imperiling  our  existence,  to  avoid  which  im- 
peachment might  bo  the  only  remedy. 

Theimpeacbmenttrialsinthe  United  States 
may  be  said  to  have  conclusively  settled  these 
questions.* 

The  first  case  tried— that  of  William  Blount, 
a  Senator  of  the  United  States  from  Tennes- 
see— simply  decided  that  none  but  civil  officers 
can  be  impeached,  andthataSenatorisnotsuch 
civil  officer.  But  the  articles  of  impeachment 
— none  of  which  charged  a  statutory  crime,  and 
Bome  certainly  no  common-law  offense — pro- 
ceeded upon  the  idea  that  acts  were  impeach- 
ablef    which  were  not  indictable,  so  much  so 


0  of  'aia  aauntry  and  defend  Euch  cODdnct.  or 
cnoneh  to  contend  thut  the  President  ooald 
mpeactedforit?"  (PerNioholaon,  2Chaa8'3 
30,311;  EBB  Peak's  Trial,  309.) 

nsurpntion  of  a  power  not  grantad."     (Per 


*  Those  before  the  Senate  of  tho  United  States  ai 


3.  Samuel  Chose,  acaoeiate  justice  of  theSapi 

Court  United  States,  1804-05.  (Trial  of  ChiiEe,  by 
Smilh&  L1oi'd,2T0ls.) 

i.  James  Peok,  district  judge,  MiEsouri,  1329,  1831. 
(Peek's  trial,  by  Stanebury,  1  vol.)    ■ 

6.  West  W.  Enmphreya,  district  jadge  of  Tenne;- 
—   ""•..  (Congressional  Globe,  vols.  47,  48,  49,  2d 


1   Th  t    n  1797  Spain,  ownins  the  Floridt 

L  nl  1  n  wBB  at  not  with  Ennland.  and  Senator 
Bl  nn  i  doonspiroandcontrivetooroate.promote, 
and  t  nf  ot"  •  •  •  •  "intbeUnited 
Sta  and  to  eondact  and  carry  on  from  thence  a 
m  I  ta  7  h  stile  expedition  against"  •  •  • 
th  FloridasandLouisiana"  •  •  •  • 
(ottli  purpose  of  wrealiDB  the  same  from"  Spam, 
»o,nd  f  qaorinBtheaamo  forGreatBritain,  Inyio- 
lat   n   f  the  obligations  of  neutrality  of  tbeUnited 

2.  Iliat by tbetreatyofOctober 27,1795, tlieUnited 
States  andSpiun  agreed  to  restrain  Indian  bostilities 
in  the  counts  adjacent  to  the  Ploridag,  yet  Blount,  in 
IW,  "  did  coDspIre  and  eontrivo  to  oiaite  the  Greek 
and  Cherokee  Indians "  in  the  United  States  to 
commence  hosrilitissBsainst  the  suhi'ects  and  po3ses- 

'  sions  In  the  Floridas  and  Louisiana,  fbr  tbe  purpose 
of  rodneiuB  the  same  to  tbe  dominion  of"  •  * 
*  *  "Great  Britain,"  in  violation  of  the  treaty, 
the  obligations  of  neutrality  and  hia  datiea  as  Scn- 

3.  That  Blount,  in  ^April,  1797,  to  accomplish  b 


that  no  objection  was  suggested  on  that  ac- 

The  next' case  is  that  of  Judge  Pickering,* 
who  was  convicted  upon  each  of  four  several 
articles  of  impeachment  before  the  Senate,  and 
removed  from  office  in  March  1804. f    This  case 


le  United.  States  ■■fr< 


5.  That  Blount,  in  April,  1T97,  "did  oonspire  and 
ititrive  to  diminish  and  impaar  ^e  confidence  of 

■  ■"     "     'le  Government  of  the  tJni- 

nd  fomentdise 


id  Cberokee  nation  in 


ty  betwt 


le  United  SI 


a  them. 


_  between  the 
States  in  pur- 

Tha  Bttioles  charged— 

1.  That  the  surveyoF  of  the  district  of  New  Hamp- 
ahire  did,  in  the  port  of  Portsmouth,  sei»e  the  ship 
Eliza  forunladine  foreign^oods  contrary  to  law,  and 
the  marshal  of  the  distriot,  on  the  16th  of  October, 
1802,  by  Older  of  Judee  Pickering,  Md  ajrest  and  de- 
tain sdd  ^Ip  for  tnal,  and  the  act  of  Congress  of 
March  2,  ITS9,  provides  that  aach  ship  may,  by  order 
of  the  judge,  be  delivorod  to  the  olumant  on  giving 
bond  t«  the  United  Statee,  and  an  prodacins  a  oer- 
tiflcate  ih>m  the  collector  of  the  district  that  the  du- 
ties on  the  goods  and  tonna^  dnty  of  the  ship  had 
been  paidsyet  Jodge  pLokenng,  with  intent  t^  evade 
tbe  act  of  Oongresa,  ordered  tue  ehip  to  be  restored 
to  the  olumant  withoat  produoing  uie  certificate  of 
payment  of  duties  and  tenure  dnty. 

2.  That attbediBtiiotcDurtofSew Hampshire, in 
November,  180%  the  collector  having  libeled  said 
ship  because  of  said  nnlaw&l  nnladiog  of  goods  and 
preyed  her  forfeiture  to  the  United  Stat^,  yet  Judge 
Pickering. with  intent  to  defeat  the  just  claims  of  tbe 
United  Statea,  refused  to  hear  the  testimony  of  wit- 
nesses produced  to  sustain  the  claim  of  the  United 
States,  and  without  hearing  them  did  order  and  de- 
cree said  ship  to  be  restored  to  the  elnimant.  contrary 


.    Tbattheaetof24thSepteni 


d  judge,  disrcgardini 


>n  of  loose  mor- 
, Ldl2th  Novem- 
ber, 1802.  did  op^esron  the  bench  of  his  court  for  the 
pnrposo  of  administering  justiae  in  a  State  of  intoxi- 
cation produced  by  inebriating  llaaors,  and  did  then 
and  there  frcauontiy  and  in  a  most  BrofStne  and  in- 
decent manner  Invoke  tbe  name  of  the  Supreme 
Being.  lAonals  of  Congress  of  1803-'4,  page  319.) 
fl.  Thiscasewasthus  commented  on  during  Peck's 

"X  admit  that  If  the  charge  agiunst  a  judge  be 
merely  an  illegal  decision  or  a  qnestion  of  propertii 
in  a  cintl  cansc  his  error  ought  to  be  gross  nndTpal- 

£  able  indeed  to  justiiy  the  inferenoe  of  a  criminal  in- 
snlioBiindto  eonvicthhn  upon  on  Impeachment. 
And  yet  one  caso  of  this  oboraoier  ooourred  in  our 
history.  Judge  Piokering  was  tried  and  condemned 
upon  all  the  four  articles  exhibited  ogiunst  him, 
although  thefirat  three  contained  no  oth  er  charge  than 
that  ot  making  decisions  contrary  to  law  in  a  causa 
involving  a  more  question  of  property,  and  then  re- 
fusing to  grant  the  party  injured  an  a_ppeal  from  his 
decjuon,  to  which  he  was  entitled."  (Per  Buchanan, 


n  Peck's  Trial,  4 
Mr.  Nicholson  c 


■imendo,  (2  Chase's  Trial,,  341.)  i 


Lgonthe  benob. 
IS  no  law  01  loe  united  States  for- 

„ Indeed,  I  do  not  know  that  there  is 

any  law  punishing  either  in  New  Hampshire,  where 


,  Google 
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prores  that  a  violation  of  law  of  a  particular 
cbaracter,  and  driink'jQnGsa  and  profanity  on  the 
bench,  ore  each  impeachable  high  crimes  and 
misdemeanors.  In  thia  case  the  defense  of  insan- 
ity was  made  and  Bapported  bj  evidence.  The 
case  does  not  ehow  the  opinion  of  Senators  on 
this  evidence.  Butif  the  insanity  was  regarded 
as  proved,  this  case  shows  that  a  criminal  in- 
tent is  not  neoessaryto  constitnte  an  impeach- 
able high  crime  and  misdemeanor,  but  that  the 
power  of  impeachment  may  be  interposed  to 
protect  the  public  against  the  misconduct  of 


Them 


is  that  of  Samuel  Chase,* 


(ho  oECcnso  was  committed. ,  It  was  said  hy  ■ 


e  temporu 


James  I,  and  even  then  the  power  sua  not  to  bo 
exercised  bj^  the  oonrtB,  but  onlj  bj  a  jnatice  of  tho 

Seace,  asisnoir  the  casein  Maryland,  vhere  a  smalt 
DemaybaimpoEed." 

Mr.  Harper  nad  said :  Habitoal  drunkenness  in 
ajndee,  and  profane  swearing  in  any  person,  are  jn- 
dicta&lo  offenses,  [at  eommon  law.]  Andif  theynero 
not,  still  tliejr  are  iriolaliona  of  the  law.  I  do  not 
mean  to  say  that  there  is  a  statute  against  drunken- 
ness and  profane  swearing.  Bat  tney  aro  offenses 
against  sood  morals,  and  as  such  arc  forbidden  by 
the  common  law.  Tbey  are  offenses  in  lie  sight  of 
Qodandman."    (2  Chase's  Trial,  255.400.) 

•  There  were  eight  articles  of  impcoohinent! 

1.  That  on  the  trial  of  Fries  for  treason  in  the  cir- 
cuit court  of  the  United  States  for  Fennsylvania,  in 
April,  1800,  ho 

(l.J  Propored  andftimished  eoansel 


it^d"  Frit 


■  in  the  ( 


e  before 


___ ineUslTouthorrties  and  statutes  of  the  Uni- 
ted States  illuatratire  of  positions  for  defense, 

(3.)  Denied  counsel  tor  defense  the  right  to  argue 
the  law  of  the  case  to  the  jury,  endoavoring  to  wresl 
from  the  jury  the  right  to  determine  questions  of 


Callenderwas  itrraigned  for  libel  on  John  Adams, 
then  President,  and  the  Judge,  with  intent  to  imjcure 

one  of  the  jury,  who  wished  to  be  excused  beeanse 

theAr™''  ^"^    "™°  '"''    ""^^"^      "° 

3.  ThatwithsamD  intent  the  Judge  refused  to  per- 
mit the  cvideneo  of  a  witness  to  bo  giren,  on  pre- 
tense that  '.ho  witness  could  not  pro'^e  the  truth  of 
the  whole  of  one  of  the  charges  eonliuned  in  an  in- 
dictment embracing  more  than  one  fact. 

4.  Inj«atioeand  partiality  in  said  case: 

(1,)  IiLcompclling  prisoner's  counsel  to  reduce  to 


(3.)  KudenndcontcmptnonEoxpresalons  Co  counsel. 
H.i  RepealedaodvexaUousinlemintinnunf  fioun- 
sel,  inducing  them  to  abandon  thei 


.)  Repealedaodve 

0  judge  awarded  a 


Busoandciient. 
.  for  the  arrest 
of  Virginia  in 


6.  The  judge  required  Callendor  to  submit  to  trial 
during  the  term  at  which  ho  was  indloted,  in  Tiola- 
tion  of  the  statutfl  of  Virginia,  declaring  that  the 
aeonsed  shall  not  answer  until  the  next  succeeding 
term,  the  United  States  judiciary  act  of  24th  Sep- 
tember. 1TS9,  recognising  tho  State  laws  as  rules  of 

T.  Atthecircnitcourtinllclaware.inJune.lSOQ.the 
judge  refused  to  diachargo  the  giand  jury,  although 
C.  I.-7. 


associate  justice  of  the  Supreme  Court  of  the 
United  States.  In  this  case  it  was  insisted  for 
the  accused  that  "no  judge  can  be  impeached 
and  removed  from  office  for  any  actor  offense 
for  which  he  could  not  be  indicted,"  cither  by 
statute  or  common  law.*  But  this  was  denied 
with  convincing  argument, J"  and  was  practi- 
cally abandoned  bythe  defense.! 

In  1830,  JameaH.  Peck,  judge  of  the  United 
Sfatea districtcourt  for  Missouri,  wasimpeached 
bythe  House  of  Representatives  for  imprison- 
ing and  suspending  I'rom  practice  an  attorney 
of  hia  court.  II  The  argument  for  the  prose- 
cution alluded  to  the  proposition  stated  in 
Chase's  trial,  "that  a  judge  cannot  be  im- 
peached for  any  offense  which  is  not  indict- 
able;"S  but  the  counsel  for  the  accused  repn- 


entreated  byaevoralof  thejurytodoso.andaftertha 
jury  had  regularly  declared  through  their  foreman 
that  they  had  found  no  bills  of  indictment,  nor  had 
any  presentment  to  make,  and  instructed  the  jury 
that  itVas  their  dutsUi  look  alter  a  cenaiii  sedtQous 

Srinter  liTJng  in  Vrilmington.  And  the  judga  ea- 
nined  on  the  district  attoraey  the  neoessity  of  pro- 
onring  a  file  of  a  newspaper  ininted  at  Wilminglolii 
to  find  same paas>4[DwniahmiEhtfDrni>h  the  BTonnd- 
work  of  a  proseontion— all  with  intent  to  prococa  the- 
prosecatJon  of  said  printer, 

8.  That  the  judge  at  theciiaultoonrt  at  EalUmore,. 
InMay,1803.  perreitedhisofBdel  right  and  duty  to- 
addiesa  the  grand  jury,  delivering  to  them  on  indam- 
malor;  poliuoal  oarangne,  with  intent  to  eseite  the- 
people  of  Maryland  asainst  their  State  gOTernment 
and  agi^nst  the  United  States. 

[HisaddresBwas  in  part  against  nniversal  suffrage.] 

•1.  Chase's  Trial.D-lS,  per  Clark.  Per  Leo,  107,  ciU 
inB2Baeon,Br.    PerMartin,137.    Per  llnrper.  254-9. 

Judge  Chase  in  bis  answer  declared  that  he  was 
|neifiting_  in  soma 

.  _  _jt  impeachabia 

le  for  which  he  may  be  ia- 
■    7,48i  1  Story  on  Const., 
ites,  £62.) 

tlOhaso'B  Trial,  B53,  per  Campbell.  Per  Rodney, 
378.  2  qhasa'aTrliiOS.  339-310,  per  Kioholsoo.  1 
Chnie'B  Trial.  835,  £fi2i  a  Chase's  Trial,  3aL  "It  is 
Buffiotent  to  show  that  the  naeaaed  has  transgressed 
the  line  of  his  official  duly  in  violation  of  the  laws 
of  his  country,  and  that  this  conduct  can  only  be 
accounted  for  on  ihoground  of  impure  and  corrupt 
motives."  (1  Chase's  Trial.  353,  per  CampboU.)  "Vio- 
lation  of  official  duty,  whetber  it  be  a  proceeding 
against  a  positive  law  or  a  proceeding  nnwarranted 
by  law."  <2  Chase's  Trlid,  340,  per  Nicholson.) 
13  Chase's  Trial,  ^5Mier  Harper. 
OnPcek'sTrial.iar.Bochaiiansiudi   "Theprinei- 

61c  lUrly  to  be  dednced  item  alltho  argumontj  on  the- 
ialof  Judge  Oha3e,ajidjroia  the  votes  of  the  Senate 
on  the  artdoIeBofimpeachment  against  him,"  was  to 
hold  that  a  violation  of  the  Constitution  or  law  was 
impeachable,  in  opposition  to  the  principle,"  * 
*  •  *  "thatinordortorenderanoffenscim- 
pcachable  It  must  be  indictable." 

1  Tho  chares  was  that,  bB  jadge  of  the  district 
court  for  Missouri,  he  on  tho  2lEt  April,  182S, 
imprisoned  L.  E.  Lawless,  an  attorney,  for  twenty- 
four  hours,  and  suspended  bimfor  eighteen  months 
from  praetidiig  law,  for  an  alleged  oontemnt  of  oourt 
in  pnblishjng  a  newspiiper  artTole  revlewlna  a  pub- 
lished deidsion  of  sMd  judge;  that  eaid  judge. 
unmindM  of  the  duties  of  his  station,  and  that  "be 
held  the  same  by  the  OonsUtution  duntig  good 
teionwr  only,  wita  intent  wrongRilly  and  nnjustly 
U>  oppress,  imprison,  and  injnro  said  Lawless."  &c. 
His  answer  conceded  a  liability  to  impeachment  on 
facts  which  would  not  be  indictable. 

i  Peek's  Trial,  308,  per  TFiokliffii. 
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d'tated   any   sncli    iloctrinc    aa   a    ground  of 
defense.* 

Mr.  Wirt  did  not  hazard  his  reputation  by 
any  such  claim. +     Peck  waa  not  convicted. 

The  case  of  West  W.  HuraphrejB,  judge  of 
the  United  States  district  court  for  the  district 
of  Tonuessee,  proceeded  on  the  ground  that 
an  officer  nas  impeachable  without  having 
committed     a     statutory     c  ' 

oSensti-X 


"  Mr.  Meredith's  propoaitio 
337.)  that  the  ooutl  had  the 
tempts :  that  the  caso  of  Lai 
proper  far  Its  exercise;  tbut 
proper ;  and  laatlf.  "  that  if 
power,  or  if,  bavine  it,  the  coa 
I'or  its  application,  still  the  ac 
the  evil  and  nmJioiouB  iiitem 
ehargcd,  nndirhich  it  is  absol 


e  (PccX'B  Trial 


rerto  hia  impeaebment, 

of  the  oommittetf  of  the 
follows  thfl -^- 

uanosets  who  oonduc 


"la  the  digested  .„...  „  ., 

House  of  Commona.  which  folloi ,. 

oigumenta  of  the  manoKets  who  eondueted 
peaohi       "    '      ■    ■  ■"  ■'    


n  the  ei 
the  proeeeainBa  of  Bonna  oi  law  inmian  no  rule 
wbaievei  for  the  prooeedinga  in  an  impeaehment. 
the  latter  beine  KOTemed  by  no  other  law  or  cuetom 
than  tho  lex  et  amaueludo  pmUamenti,  whioh  left  the 
Boaee  at  pertbet  liberlr  to  punua  the  creat  enda  of 
JusUcs  nntrammeled  by  anr  other  mlea  than  those 
whieb  reason  andpuhllo  ulilily  prasoribc"  {Peek's 
Trial,  ID;  see  2  Halo  P.  C,  ebapter  20.  page  150; 
e  Howell's  Stats  Triafa.  313. 310,346,  note :  note  lo  Lord 
Capel's  oaao,  i  Howell's  State  Trials,  13.13:  Cnse  of 
BarlofDanby,  A.  D.  1073 ;  11  HoweU'aStatB Trials, 
650;tHat5orsPuo..  71.) 

t  Ho  cites  the  opiniouof  KentmaeaseinS  Johns, 
Sep.,  2)1.  which  was  a  ciril  action  against  Chancel- 
lor LansinE  for  punishing  a  contempt.   Kent  aujB: 


poachnhle  offenae,  which  ean  never  be  averred 
shown  bat  under  the  protwaa  of  im^aaahmwit."  1 
conceded  that  an  tnteviiinial  vioitdvm  of  the  (aa  w 
impeashablf,  and  oiled  Erahine'a  Speeehea,  vol.  l,Si 
(TIew  York  ed.,  1813,)  to  abow  that  Impeachme 
ahould  bo  BBod  as  an  example  "to  oormptionai 
willfnl  abnae  otauthcnt;  by  extra  legal  paina." 

And,  rel^ninE  Mi  Hammmd  vs.  fom^J.l  Mod.,  1B4, 
2  Id.,  m  and  the  remark  that  eomplaint  ahould  bo 
made  to  the  hinsto  secare  the  removal  of  a  jadr~ 
who  had  nnlawfully  impriaoned  ajnror  for  con  temp 
aaid  that  course  was  proper  "if  the  judge  had  act( 
r«yrruiitly,"  •  *  »  •  "thatia.withawickf 
intention  to  oppreas  under  color  of  law."  (Peck 
Trial,  493,  496.) 

%  The  oharees  were : 

1.  For  advocating  seceasion  i»  apshUs  jpeseft  . 
XashvUle,  December  £9. 1360. 

2.  For  openly  BunporliDe  and  adcocofinu  tho  Tei 
nessee  oroinanoo  ofseeeaslon. 

E.  For  aid  In  orgonisi   --i.-i.,-_ 


b  Jefferst 


eEdeetlne  and  refusing  t 


I  Davis  and  others 


6.  For  negleetlne  and  rcfnt 
oourC  of  thaUnitod  States. 

6.  For  aetlng  ae  a  confederate  judge,  and,  as  e 
Eentencing  men  to  be  banished  Sind  imprisoned 
their  property  to  be  confiscated  for  their  loy 
"and  especially  of  property  of  one  Andrew  J 


In  fact  the  charge  of  advocating  a 
was  a  erinie  of  wliich  half  the  leading  politi- 
cians of  the  south  had  been  guilty  for  many 
years.  In  the  seven  articles  of  impeachment 
against  him  two  may  be  said  to  charge  treason ; 
and  it  may  be  claimed  that  one  good  article 
will  sustain  a  conviction,  hy  way  of  analogy  to 
the  doctrine  that  one  good  count  in  an  inaict- 
ment,  notwithstanding  the  presence  of  bad 
ones,  will  sustain  a  sentence.  But  even  thisis 
not  law  in  England.*  But  there  is  no  analogy. 
The  Senate,  by  a  separaU  vote  on  each  article, 
specifically  passed  on  the  sufficiency  of  each 
article  to  constitute  an  impeachable  offense, 
while  a  jury  passes  generally  on  ail  the  counts 
of  an  indictment.  And  it  is  to  be  observed 
that  the  report  of  the  Judiciary  Committee 
recommending  impeachment  did  not  charge 
treason  or  other  indictable  crime,  nor  was 
there  evidence  of  any  jf  and  on  the  trial  of 
the  case  no  doubt  waa  expressed  as  to  the 
right  to  convict  on  each  of  the  articles.  The 
cases  tried  in  the  States  fully  sustain  the  same 
view,  both  before  and  since  the  adoption  of 
our  national  Constitution.  J 


vote  on  eacA,  except  that  part  of  aiticlcsii,  which 
ohargeabim  with  oonBscati  lie  the  property  of  Andrew 
Johnson.    {49Qlobe,18al-a2.  pl.i,  p.2850.) 

'yjEoina  VB.  0'<^«ell,  11  Clartft  Fin. .15:  9  Jurist, 
30;  Wharton's  Orim.  Law.  sec.  3047. 

t  Report  No.  li.  £d  seasion  37lh  Congress,  vol.  3  of 
Honae  Reports. 

lOn  the  12th  July,  1783,  three  of  the  jndBea  of  the 
supreme  coartof  Ponnsylvania  attached  and  fined 
Oswald  ten  pounds  and  imprlBonod  him  one  month 
for  pnblishine  a  newspaper  article  baving  a  tendency 
to  pteiudioe  the  public  with  respect  to  the  merits  of 
a  cause  depending  in  eonrt.    (1  Dallas.  319.) 

On  Stii  September,  178B,  Oswald  memoriaiised  the 
General  Aaaemhly  to  determine"  whether  the  judges 
did  not  inMnge  the  Constitution  in  direct  terms  jn 
the  Beotence  they  had  pronounced,  and  whether,  of 
ooune.tbey  bad  not  made  tbemsclvea  proper  otiiects 

The  Honae,  in 'Committee  of  the  Whole,  heard  the 


.,.„.jp!siuu,  uuiiu  ui  "u.uu  utjiuif  approved,  the  me- 
nodal  ought  to  be  dismlased. 

Mr.  Finley,  then  a  member,  aaid:  "Thongh  he 
leemed  it  hla  duty  (o  pronounce, that  the  decision 

md  letter  of^e  Aameof  goverameat.yetbedidnot 
nean  to  assert  that  any  ground  had  been  shown  for 
'  eimpeaohmeutofthejadgei;  but,  oatbeoo  '      ~ 


oaneea  for  inaatnting  aprOBMnUon  of  that  nature. 
(See  1  Dallu,  333;  Addlioii'B  Trial,  139.) 

The  fioaae  resolved,  by  B4  to  23,  that  the  charges 
ofarbitrarfBudoppreflaiveprtMieedlngsinthejudgea 
of  the  aupreme  oonrt  are  nnsnpported  by  the  teati- 
Dtony  iD&odnoedj  and.  eonaeqaBntl]',  that  there  ia 
no  Jast  eanse  tor  impoaehing  t«e  said  j.ustices.  (See 
the  report  of  this  easein  1  Dallas,  3d  ed..  Phila..ie30, 
p.  353.  [328].) 

On  the  trial  of  Chase  Mr.  Rodney,  referring  to 
this  ease,  said ;  "  Three  ofthe  judges  of  the  aniireme 
'  w^e  accused  of  fining  and  imprisonipg.  nitb- 


ejntervention  o\ 


:l,  who  oontendort  that 
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Judge  Addison*  was  impeached  in  Penneyl- 
Tania  in  18D2,  and  liis  defense  was  that  he  bad 
committed  no  act  indictable  at  commoa  law  ; 
but  ttie  Senate  almost  unanimouEly  convicted 
him,  utterly  repodiating  that  as  a  defense. 

In   MasaachuaettEjf  the  rule  is  well  settled 


WHB  no  Ittwto  JHstifr  it  their  eonduot  flowad  from  an 
honest  error  in  judgment.  _  Eut,  sir,  they  did  notat- 

oocBsion.  that  to  support  an  impeachment  the  con- 
duct of  a  judge  must  ue  such  as  to  subject  bitu  to  an 
indictment."   (See  2  Chase's  Trial,  399.) 

*  Impeaabmeat  of  Alezaadei  AddisDn^^jiresident 
judge  of  tie  Bonrts  of  oomman  pleas  of  Wostpiore- 
land  andotbei  oonnties.  1802-3,  Donvkted  of  1.  Dl- 
lectiQB  n  Jury  that  tbe  aadrenof  an  aaaooiato  judge 
to  them  bad  notblDBto  doTlthUieiiiiwtion  before 
them ;"  and  2.  PrerentinB  an  aBSociate  iadge  from 
addressinfftbegrandjnryoonoeniinKtbefr  duties,  by 
denying  tlie  right,  and  by  leaviog  the  benoh,  and 
thus  irretnilarly  siljoiiralng  tbe  court.  (Addison's 
Trial,  by  Thomua  Lloyd,  2d  ed.,  Lancaster.  1803.) 

Mr.  HcKeui,  one  oitbe  maaasers.  in  opening  tbe 
trial,  said:  '■Offonses  under  color  of  office"  • 
•        •        •        "have  always  been  considered  as 

CEUch^tbe  ordinary  tnagls- 


thei 


d  do  abuse 


impcnchtneiiC.    Theyu 

"It  often  happens  that  officers  i 

.... 'o  the  injury  of  thaCommonwealth.ujii 

;1.  poncniiahle  before  tbe  ordinary  tri 
proceed  by  indictment  o 

'"-■-■  11.) 

n  jurlsdictlni 


information."    ffiee  Ad^son' 
In  Pennsylvania  Ibecoorts 
Thg 


a  motion  for  a  rale  agunst  Addison,  to  show  cause 
in  the  supreme  couit  why  an  inibrmation  ahODld  not 
be  filed  against  him.   The  oonrt  held  tliat  it "" 


.te  J  odge  to  oddreas  the  grand  Jun ; 
3hIefTiis(ioeBblppen.BBld:  ''The 


edy,  [by  impeachment.]  Itdoesnot 
whet  that  la.  The  proceeding  was 
coming,  unhandsome,  ungenttemat 


Judge  Addison,  in  1 
ment  will  lie  but  foi 

cer  impeaohed  still 


An  impeflchmi 
No  officer  can 
ought  not  to  h 


is  defense,  said;  ''Noimpeach- 

1  "office  fs'^ndio'ubfeS'  tho'offi- 
remains  liable  to  indictment 
[lunishment  according  to  iair. 


ic  convicted  on  an  itapeachmerit  who 
impeachment  is  ouroulative— not  ei- 
joisety  those  for  which  he  may  be  in- 


or  nnlawful  acts  done  with  an  evil  intention  ii: 
official  capaxtity."  (Trial.  lOL) 

"Amerc  unlanfal  act  from  a  mistake  or  em 
judgment  cannot  be  alleged  as  a  [impeaoho 

made  out,  or  tlioofffmap  \n  nnt  nnmnlatn."  (i>ni-H 

■'Though  a 
lionallyhe  C! 


tsunianfullyandii 


ioolleoted:  13.)  otdctain- 


in  conformity  with  what  seems  to  be  the  recog- 
nized doctrine  in  tbe  Senate  of  the   United 


f  distress  for  i 


acted  by  him;(5,)  of  falser 
f  procuring  a  warrant  of 
iously  paid  him. 
2.  ImpeiLchment  of  William  Hunt  a  justice  of  the 
>aaeeofWatertown,1794.  Convioted  of  entering  on 
lis  docket,  on  the  trial  day  of  causes,  the  personal 
ppaaraQoe  of  pliuntiffs  who  ware  absent,,  though 
lelendants  demanded  their  appearance,  the&en- 
ite  found  Hunt  guilty,  but  suspended  Judgment  for 

'  I  Impeachment  of  John  Vinal,  a  justice  of  the 
leseeolSuEfulkcoanty.lSOa.    Convicted  of  extortioa 

4.  Impeachment  of  Moses  Oopeland,  a  jnstiee  of 

he  peace  for  LinoalneauDty.lgorKDdlSOS.  Acquitted 
inobarges;  first. that  he^bongbtauete  indorsed  in 


.  of  Samuel  Eings- 


let  for  trial; 

Impeaehment  of  James  Pteseott.  judge  of  pro- 
.,..„foT  Middlesex. 1S21.  Convicted  of  eiaeting  ille- 
gal fees,  and  of  inserting  by  interlineation  in  BgUEDd- 

and  paid  to  himself,  and  tben  of  settling  the  account 

See"PreBoott's  Trial, by  Picfeeringand  Sardner. 

preceding  impeachments.  On  the  trial  of  Preecott. 
It  was  said  by  Mr.  Blake,  orffevndo,  that  "withiu  t^e 
compass  otior^  long  years  tbiee  or  four  solitary  in- 
stance* of  trial  by  unpeaohment  have  aeoDrred  in 
thieComniaiiwesIth,  Of  these.two,  I  believe,  [thiee,] 
tesnlled  in  eonTiedon;  and  I  feel  myself  JusUfled  ia 
stating  that  in  neit&ei  of  the  instances  alluded  to  was 
therean^  point  of  oonsUtuUoaal  law  iuTalvadin  the 

This  case  was  conducted  with  great  ability. 

And  Bee  report  of  the  trial  and  acquittal  of  Ed- 
ward Sbippen.  chief  justice  of  Pennsylvania  and 
others  before  tbe  Senate  of  that  State,  in  1S65,  by 

Trial  of  George  W.  Smith,  county  judge  of  Oneida 
eounly,  before  tho  Senate  of  New  York,  1866. 

Trial  of  impeachment  of  Levi  nubbell,  judge  of 
the  second  circuit,  bytho  Senate  of  Wisconsin,  June, 
1853. 

"An  account  of  the  Impeachment  and  trial  of  the 
late  Francis  Uopkinson,  Esq.,  judge  of  the  oourt  of 

■    *     ■      -      ■■     -         oEwealtli  of  p.  ■        ' 


,r~.- utj  trial,  and  acquit ^. 

Esq.,  comptroller  general  of  Fenneylrania.' 

He  was  aaquitted  April  V.  1TS4. 

*  In  1821,  Frescott.  a  judge  of  probate,  was  im- 
peached before  the  Senate  of  Maasachasetta.  The 
12th  article  obarged  that  Wore  was  guardian  ofBirch, 
a  non  essuiiu  amlin  that  EtniDt,  one  of  the  overseers 
of  the  poor,  had  some  Dontioversy  with  the  guardian 
as  to  some  pioperty  of  the  ward  not  involved  la  tha 
aecount;  that  the  Jndtte,  aa  attorney,  advised  the 
parties,  and  charged,  and  was  pidd  five  dollars  br 
the  goardian  thoreibr;  that  the  Judge  interlined  thif 
item  in  the  account  which  had  been  previously  sworn 
to,  and  settled  the  account  allowing  this  item.  (Prea- 
cott's  Trial,  189,)  The  law  did  not  prohibit  judges 
from  acting  aa  attorneys  in  matters  no  t  coming  before 


, — -JBchable;  that 

especially  was  this  so  in  MaEsachusetts,  since  the 
constitution  aotboriied  aremaval  upon  the  address 
of  both  Houses  of  tho  Legislature  for  an7  cause,  and 
left  impeachment  against  "  officers  for  misconduct  oi 
maladministration  in  their  offices." 
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Mr.  Blalte,*  for  the  defense,  insisted  tliat 
impeachment  ia  "  a,  process  which  can  only  be 
resorted  to  for  the  punishment  of  some  great 
offense  againat  a  known,  settled  law  of  the 
land."  The  prosecution  maintained  "that 
auy  willful  yiolation  of  law  or  an^  willful  and 
corrnpt  act  of  omission  orcommisaioo  in  exe- 
cution or  under  color  of  office"  "is  such  an 
act  of  misconduct  and  maladministration  in 
office  as  will  render  him  liable  to  punishment 
by  impeach  ment."t 

Chief  Justice  Chase  evidently  holds  that  a 
failure  to  perform  official  duty  is  impeachable, 
without  reference  to  its  indictable  character  or 
the  motivea  therefor.  And  further,  that  the 
Senate  ia  so  entirely  the  exclusive  judge  of 
what  is  official  delinquency  that  the  President 
cannot  protect  himself  against  impeachment 
for  a  failure  to  execute  a  law  by  the  decree  of 
a  court  enjoining  him  therefrom. 

On  the  151h  April,  1867,  in  refusing  the 
application  of  the  so-called  State  of  Missis- 
sippi for  leave  to  file  a  bill  to  enjoin  tlie  exe- 
cution of  the  "  reconstruction  acts  "  of  Con- 
gress, he  said; 

"Suppose  the  bill  fiied  andtlio  injanction  prayed 
ftir  be  allowed.  If  the  Praaiaent  refliae  obedience 
It  la  needless  to  observe  that  the  court  is  without 
power  to  onlbnjB  its  prooBBs.  If,  on  the  other  hand, 
tbe  Present  oomplica  with  the  order  of  the  court, 
fUid  rsfnsBS  to  exooute  the  act  of  Cdheicss,  is  it  not 
dear,  that  >  eoUlslan  mar  aceur  between  the  eieou- 
tJTO  and  legialative  dsparlmonts  of  the  Govcrn- 
ment?  M^not  Uie  Eoueb  of  BeprosentaUves  im- 
peach I3ie  Frealdont  for  such  leftual  ?  And  in  (hat 
eoss  ooold  thli  ooort  Interpmo  in  behalf  of  the  Frea- 
Idant,  thus  endangered  by  eompLiance  with  its  man- 
date, and  restr^n  briimmotlau  the  Senate  of  the 
United  States  from  eittinB  as  a.  ccurt  of  impcaoh- 
ment?  Would  the  strange  spectacle  be  offered  to 
Ihe  pnblio  wonder  of  an  attemjit  by  this  court  to 
arrest  proceedings  in  that  court 7 

"These  qnestions  answer  themselves." 


TBsald  In  substance:  "We 

BtBnd  here  on  no  statute,  on  no  partioular  law  of  the 
Commonwealth :  there  is  none  foi  such  a  caao.  Wo 
stand  here  upon  the  broad  principics  of  the  common 

eondact  ia  disgiacefal  and  contrary  to  the  usages  of 
all otviliied  nations."  •  •  •  •  "We have 
shown  the  oondact  of  the  respondent"  •  *  • 
*    "to  have  been  prosaly  improper  and  migahiei 


tnitatendenoy;  tbia  is  quite  enough;  behasrcni 
himself  anworthy  of  offioe,  and  therefore  onp 
be  impaaohedwid  removed."   (Preacott'a  Trial.  ..-. 
SeeDatton'sTomoTEs,  1S3-4.) 

Andsa  the  Senaio  decided  b;  a  vote  of  19  to  6,  and 
eonvietad  Judge  Prescott, 

•Preseott's  Trial. 114.  He  quoted  i  Blackstone, 
£99,  that  impeachment  "  ia  a  prosecution  of  tha  al- 
ready known  and  estahliahed  law;"  andSWoodde- 
on.Mlj  and  part  1  of  Dolto'a  Report  of  the  trial 
,f  the  Qaeen.  p.  S«,  on  a  bUl  of  pains  and  penaltiaa 
6r  adultery,  where  it  was  said  by  the  Earl  of  Liver- 


for 


luld  n 


Mr.  Webster  foe  the  detenao  said;  An  impeach- 
ment is  a  proBCCutton  for  the  violation  of  existing 
laws."    <Preaoott'B  Trial,  164.) 

t  Prescott'a  Trial.  182,  pec  Shaw.  See  Dntton's 
speech,  IM. 


far  the  remedy  by  impeachment  extends.  But 
almost  every  conceivable  act  of  official  misde- 

ianor  is  at  common  law  indictable,  though, 

grounds  of  public  policy,  the  higher  officora 

;  not  liable  to  prosecution  in  the  ordinary 

arts  for  official  misdemeanors. 

But  the  question,  as  already  shown,  is  put 
at  rest  by  the  practice  in  England,  b^  the  lan- 
gni^e  of  the  Constitution,  by  the  opinions  of 
Its  framers,  by  contemporaneous  exposition, 
by  the  uniform  usage  under  it,  andbjthe  united 
opinion  of  all  the  elementary  writers.  The_ 
Tttlue  of  these  it  ia  unnecessary  to  discuss  as' 
they  are  understood  by  all  lawyers.* 

It  has  already  been  shown  that  the  violation 
of  a  public  statute,  though  the  statute  in  terms 
provides  no  punishment,  is  at  common  law 
indictable. 

But  itmaybe  urged  that  if  an  officer,  charged 
by  the  Constitution  and  his  oath  with  the  duty 
of  executing  the  laws,  knowingly  and  inten- 
tionally suspends  the  operation  of  a  particular 
statute,  refuses  to  execute  another,  and  vio- 
lates a  third,  but  does  so  with  a  view  to  pro- 
mote the  public  interest,  his  motives  are  good, 
and  he  is  not  impeachable. f 

This  view,  so  plausible  and  insidious,  is  nev- 
ertheless so  dangerous  that  ita  very  monstrous 
character  will  snow  that  it  cannot  he  main- 
tained. An  example  will  illustrate  it.  Let  it 
be  supposed  that  wim  the  initiatory  steps  of 
the  rebellion  the  President  had  declared  that 
the  national  Government  had  no  constitutional 
power  to  suppress  a  rebellion  by  force  of  arms.  J 

Now,  whether  aucii  an  utterance  was  ex- 
torted by  fear,  or  might  have  been  an  honest, 
but  perverted  political  theory,  or  the  result  of 
a  treasonable  purpose  to  aid  traitors,  would 


•They  are  diaonSBcd  in  Sedgwick  on  Statutory  aad 
ConsUtutionul  ConBtractitm. 

fBut  if  an  officer  acts  mWhemt  lam,  or  even  in  a 
mere  ministerial  capacity,  £iul  liamng  no  diecretiaa 
under  a  law,  and  violates  his  duty  ho  as  to  imperil 
the  public  aafeb'the  is  impeaehable. 

Bishopaajaj  "WhenamaQaerveain  ajndioial  or 
other  OBpaoitT  in  wbieh  he  iis  oaUta  (by  law)  to  etxr- 
eue  aivagmaiaiifhit  owii,  he  ia  notpaniahahle  for  a 
mere  eiroi  therein  or  for  a  miatoke  of  Uie  law.  Here 
the  act,  to  he  oognizable  oriminsU;  or  erva  eivilly, 
mnstbewilUiil  andeoTTUpti"  (Criiruiial Law, 913.)  , 

"  When  a  statute  [or  tbe  Conildtalion]  fiirbids  a 
thing  aSeoUns  ihe  public,  but  piDvidea  no  penalty, 
the  doins  of  it  is  indictable  at  oommon  law."  (S5 
[349]  187  IStB  ■'  Whenever  thelaw,  statutoiy  or  com- 
mon, casta  on  one  a  duty  of  a  pnhlla  nature,  any  neg- 
lect of  the  dnty  or  act  done  in  violation  of  it  ia  Indict- 
able."  (Criminal  Law.  637  [SEOJ  013.) 

The  same  rule  mnat  exiat  when  no  law  authorizea 
it.  ButitahouldbBiemambeiedthatthe  rules  which 
prevail  in  oidinary  eouTts  have  no  application  in 
impeachment  casea  except  as  the  reasons  npon  i¥hich 
thcr  rest  eommend  them  to  tlie  oonsideration  of  and 
adoption  by  the  Senate.  The  Senate  is  eoverned  by 
the  7m  et  flonatKiiMfoparJianiBrfi." 

%  Inthemeasageof  December  4, 1660,  the  President 
aaid:  "  The  power  to  make  war  against  a  Gtato  ia  at 
variance  with  the  whole  apirit  and  intent  of  the  Con- 
stitution.", *  ,  *  *.  *  "Our  Union  rests 
tions  of  the  people,  it  must  one  day  ;(ierl8h.    Con- 


ciliation; but  the  sword  was  no 
hands  to  preaeivo  it  by  force." 
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ha  !■  in  its  consec|uenceB  to  the  nation  all 
th       m    if  it  could  have  controlled  the  coun- 

I       f  tho  nation.     This  aenfiment,  believed 

i      t  d  on,  would  have  witnessed  the  de- 

t      t       of  the  Government.     And  must  the 

t  p  riah  because  ft  President  honestly  be- 
1  tho  fatal  heresy  that  the  Constitution 

a  d  C  greaa  are  powerless  for  self-preaerva- 
t  o  ?  If  so,  the  nation  must  die  out  of  tender 
regard  to  the  political  idiosjnoraay  of  the  Prea- 
ident.  The  aanie  fatal  error  of  opinion  and 
conduct  will  be  imoeaehatile  in  one  Pceaident 
who  knows  the  right  and  yet  the  wrong  pur- 
sues, while  another,  who  believea  in  a  fallacy 
because  he  lovea  it,  will  escape  nnpuniahed, 
though  the  inherent  wrong  in  principle  and  in 
effect  13  the  same  in  both  eaaes. 

If  the  President  would  undertake  to  espel 
'  Congress  as  an  illegal  body,  he  could,  scarcely 
escape  impeachment  upon  a  plea  of  good  mo- 
tives. No  tyrant  ever  yet  reigned  who  did  not 
plead  good  motives  for  his  usnrjiations.  But 
even  these,  if  they  conld  be  bo  in  fact,  never 
sanctify  criminal  acts.  As  well  might  Igicenj 
be  justified  bya  purpose  to  promote  charitable 
objectS)  as  violations  ofthe  Constitution  by  pro- 
fessions of  securing  the  public  interest.  In 
both  eaaea  the  motive  is  illeaai,  and  no  circum- 
stances can  justiiy  a  criminal  act  purposely  com- 
mitted. Congress  may  Withhold  punishment, 
orpasaactsof  indemnity,  just  as  the  President 
may  pardon  crime;  but  criminal  purposes, 
studiously  persisted  in,  present  no  case  for 
clemency. 

This  subject,  so  far  as  it  relates  to  ordinary 
courts,  is  well  understood.  Sedgwicb,  under 
the  caption  "Good  faith  no  excuse  for  viola- 
tion of  statutes,"  says: 

•'  We  have  already  had  occaaion  to  notiee  the  rule 
thatignoranoflof  tho  law.cimnot  be  Be  tup  in  defease. 
AU  ate  bound  to  know  tho  law,  and  thia  balds  gaod 
OS  well  in  regard  tocomtnon  osto  statute  law,  aencll 
in  reeaid.  to  criminal  aa  to  civil  caeeB.  In  regard 
even  to  penal  laws,  it  is  EUlotly  true  that  ignortiniie 
is  no  eieaae  for  the  vlalalioa  of  a  atatnte.*  So  in 
regard  to  fFequent  attempts  vblcb  have  been  mode 
to  exonerate  indlTidoalB  ohareed  with  disobedience 


to  penal  lam  on  tiieraound  V  eood  faith  ot 

Jiulpmcnt,  It  baa  been  lield  that  do  acetue  o^  tm 

-oifi  avail  affaiaat  the  peremptory  words  of  a  s 


It  baa  beenbeld  that  do  en 

,  astanatiha  peremptory  wo---^  ^^  -  ,~^.,^^ 
apenalty.   Ittheprobibitedacthas  been 


31:  Caswell  r»,  Allen, 


t  Sedewlek  en  Stat,  and  Const,  Law,  100 ;  Gdcrafi 
ya.  ffiiS*.  5  Term  B„  ]9t  ilomt  va.  Paarfe,  3  Denio 


Keen,  if  he  Tlalated  eveiT  ptinoiple  of  m<»«li1^  and 
juatioe,  he  should  not  (iww  Hial  arui  pubHe  cxiBOKni 
oiwhtlobeplmdedata/uil^eMion.'' 
.Uaroh2,LoTdThiiiIow«i^i  "Ttie  number  of  ar- 


npon  fbnrteen,  and  apon  eery 


"The  impeaonment,  bowever,  n 

reatnpon  foor  poiiiteHjreBCh  oi. ,  -.,,,.. 

and  injnsUoe,  aa  In  the  tiro  artieleB  of  Cbeyt  Si 


And  this  but  reiterates  the  law  of  impeach- 
ment as  recognized  in  England  and  the  United 
States.* 

Judgeahavebeenimpeaehedin England  "for 
misinterpreting  the  laws,"  and  the  Earl  of 
Bristol  for  advising  "  against  a  war  with 
Spain."  Yet  these  were  doubtless  honest,  bat 
were  regarded  by  the  impeaching  power  as 
mistaken  and  pernicious  opinions. 

Even  Judge  Humphreys,  who  was  impeached 
before  the  Senate  of  the  United  States  for 
maliing  a  secession  speech,  may  have  honestly 
believedwhat  he  add  and  might  have  supposed 
his  motives  good:  but  thia  consideration  was 
so  unimportant  that  it  waa  never  once  men- 
tioned on  the  trial. 

The  reanlt  h,\lisXanimpeachablehighcHme 
or  misdemeanor  is  one  in  its  nature  or  conse- 
quences subversive  of  some  fundamental  or 
tssenfial  principle  ftf  government  or  highly 
prejudieial  to  ihepmlic  interest,  and  thisraay 
'  '  of  a  violation  of  the  ConstOution,  of 


this  is  a  proper  definition,  yet  it  by  no  means 
follows  that  the  power  of  impeachment  is  lim- 
ited to  teciiuical  crimes  or  misdemeanors  only. 
It  may  reach  offlcets  who,  from  incapacity  or 


Possessed  of  a 


The  Lord  Chancellor  eoneurred  generally  m  what 
had  fidlenfromthenoble  and  learn ediordjbnt  could 
not  go  auiie  so  &r  as  to  sas  that  Mr.  HaatinKS  wonld 
be  iostmed  in.an7no9B  abuse  of  the  azbitrary  power 
whieb  he  coseeaRed,  even  though  it  ihonld  be  made 
clear  that  ue  was  ftotnated  neither  by  sormpt  nor  by 
maliolong  moUvea.  Sir,  Eaadnta  bad  ereat  power 
lodged  in  hie  hands  undaubtedly.  He  waa  reapone- 
ible  to  hia  oountry  for  a  proper  use  of  that  power : 
and  however  jmre  Ma  nUmiiotu  might  have  bten,  it  be 
violated  even'  prinolple  of  morality,  and  justice  he 
sbonld  not  tbinJc  that  any  public  exigency  ought  to 
be  pleaded  »b  a  Jnallfieatlon," 

Harohe.  The  Lord  Chancellor  said :  "The  con- 
dnot  of  tho  Governor  Sonera]  in  relntiou  to  tho  trana- 
"  ■  CheytSinf  "    ■'  


,  and  to  caU 


;iderations.  To  say  the  least  of  that 
conduct  on  the  part  of  Mr.  HaatingB,  it  merHed  i 
certain  degree  01  blMnet  but  how  far  it  might  tiBout 
to  a  high  crime  and  misdemeanor  would  depend  on 
other  and  future  proceedings  of  the  Governor  Gen- 
eral that  yet  remained  to  bo  discnased." 

•  In  the  trial  of  Lord  Melville  It  was  inaiBted  thai 
bla  nse  of  the  public  money  waa  not  impeaohablt 
unless  the  motive  waa  euilty.  "The  qneation  in  thi 
oas&"  Bud  tbedefenBe,"aa  in  all  eaaes,  is  theme  tin 
of  me  beart,  adia  ton,  at  reiu,  msi  mens  «(  rea—s 
person  is  not  jniilty  if  his  heart  is  not  guilty."  (As- 
,,».,;■ -Ran   «wy   Butin  the  (ineBtlons  p-t  t"  "■"' 
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other  pause,  are  absolutely  unfit  for  the  per- 
formance of  their  duties,  when  qo  other  rem- 
edy exists,  and  where  the  public  interests  imper- 
atively demand  it. 

When  no  other  remedy  can  protect  them,  the 
interests  of  millions  of  people  m^  not  be  im- 
periled from  tender  regard  to  otScisl  tenure 
which  can  only  he  held  for  their  ruiu. 

Mr.  Butlbb's  speech  occupied  three  hours 
in  the  delivery,  with  the  exception  of  a  recess 
often  minutes,  which  was  taken  on  the  motion 
of  Mr.  Senator  Wilson,  when  he  had  spoken 
about  two  hours.     When  he  concluded— 

Mr.  Manager  BINGHAM.  Mr.  President, 
.  I  am  instructed  by  my  associates  to  say  that 
we  are  ready  to  proceed  with  the  evidence  to 
make  good  the  articles  of  impeachment  ex- 
hibited by  the  House  of  Representatives  against 
the  President  of  the  United  States,  My  asso- 
ciate,  Mr.    WiLSOB,   will    present   the    testi- 

Mr.' JOHNSON.  We  cannot  hear,  Mr.  Chief 
Justice.  I  hope  the  honorable  Manager  will 
speak  a  little  louder- 
Mr.  Manager  BINGHAM.  I  repeat,  for  the 
information  of  the  Senate,  that  the  Managers 
on  the  part  of  the  House  of  Eepresentatives 
are  ready  to  proceed  with  testimony  to  make 

faod  the  articles  of  impeachment  exhibited 
ythe  House  of  Heptesentatives  against  the 
President  of  the  United  States,  and  that  my 
associate,  Mr.  Wilsoh,  will  present  the  testi- 

The  CHIEF  JUSTICE.  The  Managers  will 
proceed  with  their  evidence. 

Mr.  Manager  WILSON.  I  wish  to  state  . 
behalf  of  the  Managers  that,  notwithstanding 
many  of  the  documents  which  we  deem  im- 
portant to  be  presented  in  evidence  have  been 
set  out  in  the  exhibits  accompanying  the  an- 
swers and  also  in  some  of  the  answers,  we  still 
are  of  opinion  that  it  is  proper  for  us  to  intro- 
duce the  documents  originally  bj  way  of  guard- 
ing against  any  mishaps  that  might  arise  from 
imperfect  copies  being  set  out  in  the  answer 
and  in  the  exhibits. 

I  offer,  first  on  behalf  of  the  Managers,  a  cer- 
tified copy  of  the  oath  of  the  President  of  the 
United  States,  which  I  will  read: 

I  do  aolomnlr  swear  that  I  will  futhfully  exeuute 
thfl  office  of  the  Pceeident  of  the  United  States,  and 
will  to  the  best  of  tay  abililj  preserye.  protect,  and 
defend  the  ConBtitHtion  of  the  United  States. 

ASDEEW  JOHNSON. 

To  which  is  attached  the  following  certifi- 

I.  Satmon  P.  Chose,  Chief  JuBtioe  of  theSnpTomB 
Court  of  the  United  States,  hereby  certify  that  on 
this  15th  day  of  April,  ISSS.  at  the  oltr  of  Washmg- 
ion,  in  tbe  District  of  ColnmbiB,  peraoually  appeared 
Andrew  JohnsoD,  'Vice  Fraaldent,  nponwhom.  b;  the 
death  of  Abraham  Lincoln,  late  President,  the  duties 
of  the  office  of  President  of  the  United  States  have 
deTolved,  and  took  and  eubsoribed  the  oath  of  oBice 
above  set  forth.  SALMON  P.  CHASE. 

C.J.S.  CU.S. 
The  document  is  certified  uodertbe  hand  of 


I  certify  that  the  docnmeDt  hereto  annexed  is  a 
correct  cop;  of  the  origiual  filed  in  tbis  BepaTtment, 

In  teatimony  whereof  I.  Frederick  W.  Seward. 
Acting  Saoretarv  of  State  of  the  United  States,  have 


tJeoond.  F.W.SEWARD, 

I  now  offer  the  nomination  of  Mr.  Stanton 
s  Secretary  of  War  by  President  Lincoln.     It 


In  Executive  Ses 


nominated 

EiECUTIVG  MlNHION.  Jo 


f  War,  in  place  of  SiaoN  Camehon. 
ABRAHAM  LINCOLN. 


I  next  offer,  and  will  read,  the  action  of  the 
Senate,  in  executive  session,  upon  said  nom- 
ination: 

in  EXECFTITE  SESSION, 

Senate  oi?  the  United  States, 


And  this  is  certified  by  the  Secretary  of  the 
Senate,  as  follows : 

I,  John  W.  Forney,  Secretary  of  i 
the  United  States,  do  hereby  e'eitity  tl 


ertifr  that  the  forei 


These  extraets  are  made  and  certified  under  the  au- 
thoritr  oT  the  aot  approvsd  Sth  Augast,  1S46,  entitled 
"An  act  """"IT  oopieeof  papers  certified  by  the  Scc- 
retarrof  Uie  Senate  and  the  Clerk  of  the  Bouse  of 
KepresentaUves  ImbI  eridence." 

ffiven  under  my  Band  at  Washinston.  thisllth  day 
of  March,  1388.  JOHN  W.  FORKEY. 

Secretarv  of  the  Senate. 

I  next  offer  a  copy  of  the  communication 
made  to  the  Senate  December  12,  1867,  by  the 
President.  As  this  document  is  somewhat 
lengthy  I  wQl  not  read  It  unless  desired.  It 
is  the  message  of  the  President  assigning  his 
reasons  for  l£e  suspension  of  the  Secretary  of 
War. 

Mr.  STANBBRY.     Read  it,  if  you  please. 

Mr.  Manager  WILSON.     It  is  as  follows : 
CamnamicQti&afrom  tha  PresidetU  <tf  \hs  United  States, 

Telalino  to  the  nupennan  from  the  o^e  of  Secrctmy 

of  Wai-  nf  Edtnia  M.  SlaiUoa. 
Ih  the  Senate  of  the  United Sbtlee.- 

On  the  12th  of  Aaguet  last  I  suspended  Mr.  Stan- 


ton ftom  the  ei 


joftheo 


ict  as  Secretary  ot 
The  following  ai 


.e  day  deslgnttted  General  Srant  to 


of  theeieoutive  orders: 

Executive  Mansion, 

Waseibhton,  Amnui  13. 1867. 

Sib:  By  virtue  of  the  power  and  authority  vested 

theUEited  States,  you  are  hereby  suspended  from 
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offioe  u  Secretaryof  War,  a 


in  yonr  custody  and  charge, 
Hon.  Edwin  M.  Stanton,  Secretarv  of  War. 

Executive  Mansion. 

WASHlirGTOir.  D.  C,  Aueaal  12, 1887. 

Sib:  Hod.  Edvin  M.Stanton  havinK been  tfalsdaj' 

suspended  as  Secretary  of  War,  rou  are  hereby  au- 

tl,nr),prt  i,n,l  emn^wsroit  (o  aot  aa  SeBretaij  of  War 

e  enter  apon  the  diecharge 

M  been  Instracted  to  trave- 
ler to  you  aJi  tne  reeoras,  books,  papers,  and  other 
public  property  now  In  his  custody  and  cbarEC. 
General  UlTsarta  S.  Geaht,  Waskinglon.  D.  C. 
The  following  eommnnication  was  reoeived  from 
Mr.  Stanton : 

Was  Depaetmknt, 
Washinqtoii  City.  Auautt  12, 1867. 
Sib  ;  Your  note  of  this  date  has  been  receiyed.  in- 
forming mc  that  by  virtue  of  the  powcrsandautbor- 

m  suspended  from 


adinlerim,  and  will  atom 
of  the  duties  of  the  otBce 
The  Secretary  ofWBrh 


omce  as 


ind  all  fi 


the  United  States,  I 

r«..r^  of  War,  and  « 

as  pertaining  to  the  same:  and 
= tonee  to  Iranafor  to  General  Ulys- 
ses S.  Orant,  who  has  this  day  been  authorized  and 
empowered  to  aot  as  Secretary  of  War  adinlerim.all 
records,  books,  papeia.  and  other  public  property 
now  in  my  oustooy  and  charge. 
Under  a  sonEo  of  jiubllo  duly  I  am  compelled  to 

"     ^'  "  id  Sta(ce,withoufftheadyleeaDdcoDEcntof 


._.  ,0' any  pereon  the  records,  books., _,—,  — 
public  property  in  my  eustody  as  Secretary. 

Bat,  inasmuch  as  tbc  General  commuiidine  tho 
armies  of  the  United  States  has  been  appointed  ad 

appointment,  I  have  no  alternative  but  to  submit, 
nndcr  protest,  to  superior  foroe. 

To  the  Pbbsident. 

The  suspension  has  not  been  revoked,  and  the 
business  »f  the  War  Department  is  conducted  by  the 


■yadia 

to  the  date  of  tl 


The  n 


Sin :  Your  i 
ing  that  publ 

Sf  Wa?'w^rb 


of  a  high  eharaetf 


isignalion  as  Beore- 

IN.  jiwnu«5, 18&7. 
been  received,  stat- 
f  a  high  character 
nation  as  Secretary 

ly  that  pnblio  con- 

the  ^eadofthisDepart- 


tary  of  War  before  t 
Tbereplyof  Mr.  Stanton  was  m 


tlon  of  compliance  with  the  request  for  his  resigna- 
tion I  it  was  a  dcGance,  and  something  more.  Mr. 
Stanton  does  not  content  himself  with  assuming  that 
pablio  considerations  beorlDg  upon  his  continuance 
in  office  form  aa  folly  a  role  of  action  for  himself  aa 
for  the  Prcaident,  and  Uiat  upon  so  delicate  a  ques- 
tion as  the  fitness  of  an  officer  for  continumoe  in  bla 
offlee  the  offlser  li  as  competent  and  aa  impartial  to 
decide  as  his  superior  who  is  responsible  for  hie  oon- 
duct;  bat  he  goes  farther  and  plainly  intimates  what 
ie  means  by  "pablio  nonsiderations  of  a  high  ohar- 
BCter;"  and  this  is  nothinjf  elie  than  Ms  lees  of  con- 
fldcnoein  hia  superior.  Be  says  that  these  public 
conaidaratiooB  have  "alone  Induoed  me  to  continue 
attbe  head  ofthis  Department,"  and  that tbey  "con- 
strain mo  not  to  resign  the  office  of  Secretary  of  War 
before  the  next  meeting  of  Congress." 

This  languDEc  is  very  significant.  Mr.  Stanton 
hoLds  the  position  unwillingly.  He  continues  in 
office  only  under  a  sense  of  high  public  duty.    He  is 


ends  icom  his  remoral  then  irill 

Whgt  thpn.  is  t.li:>t  daU- 

., ._ jcaof 

Mr.  Stanton  or  oi  Congress?  Mr.  Stanton  doea  not 
eaythat "  public  considerations  of  a  h^h  character" 
constrain  him  to  hold  on  to  the  office  indefinitely. 
He  doea  not  say  that  no  one  other  than  himself  can 
at  any  time  faa  found  to  take  hia  place  and  perform 
Its  dntiea.  On  the  oontrary,  he  expresaea  a  desiire  to 
leaye  the  oiBoe  at  the  earlieat  moment  ooaaiatent  with 
theae  high  pnblio  oansideratioiu.  He  aays,  in  effect, 
that  while  Oongreaa  la  away  ha  must  remidn,  but  that 
when  Oongieaa  la  here  he  oan  go.  In  other  words,  ho 
haa  lost  confidenoe  in  the  Freaident.  He  is  unwill- 
ing to  leave  the  War  Department  in  his  hands  or  in 
the  hands  of  any  one  the  Freaident  may  appoint  or 
dedgnate  to  perform  its  duties.  If  he  resigns  tho 
President  may  appoint  aSeoretary  of  War  thatMr. 
Stanton  does  not  approve.  Therefore  he  will  not 
resign.  But  when  Congress  is  in  session  the  Presi- 
flenf  rmnnot  annnint  a  Secretary  of  War  which  the 
ve.   Consequently,  when  Con- 


gress meets  Mr.  Slant 
Whatever  cogency 
have  had  upon  Mr.  St 
have  hud 


iderations"  may 

iderations,  whatever 

r.„t J might  be  in  tbe  espression  of  them 

to  others,  one  thing  is  certain,  it  was  official  miscon- 
dact.  to  say  the  least  of  it,  to  parade  them  before  his 
superior  officer. 

Uponthe  receipt  of  this  extraordinary  note  I  only 
delayed  the  order  of  enspenaion  long  enough  to  make 
the  necessary  arrangements  to  fill  the  office.  If  this 
wore  the  only  cause  for  his  suspension  it  would  bo 
ample.  Necessarily  it  must  end  oar  most  important 
uffioial  relations.  Cor  I  cannot  imagine  a  degree  of 
eSrontery  which  would  embolden  the  head  of  a  De- 
puimentto  take  hia  seat  at  thennimoil  t«hliiin  f.ho 
Eieootive  Hauaion  after  euoh  ai 
agine  a  President  so  forgetful  of 

and  dignltr  which  belong  to  his  i ._ 

such  intm^on.  I  will  not  do  Mr.  Stanton  the  wrong 
to  suppose  that  he  entertained  any  idea  of  oSering 
to  act  as  one  of  my  constitutional  advisers  after  that 
note  was  written.  There  was  an  interval  of  a  week 
between  that  date  and  the  order  of  suspension,  dnr- 


On  the  12th  of  August  Mr.  Stanton  was  notified  of 
his  suspension,  and  that  General  Grant  bud  been 
authorised  to  take  charge  of  the  Department.  In  hia 


under  the  Cons  ti 

without  the  advice  and  consent  of  the  Senate,  ti 
pend  me  from  office  as  Secretary  of  War  or  the  i 
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moot,  I  have  no  altemnti 
It  Rill  not  oacupc  a: 


leyuested  to  reugDiby  ooiuideruioni  of  e,  'Ugb  pnb- 


iy  oompeli  1 , 

.  _  ,^ „  .-spend  Dim  fboin  offiaa 

nithont  the  oonient  of  the  Senate.   Ifaie  ^ast  is  the 

Bblio  duty  of  rulstins  an  act  ooatrary  to  law,  and 
ohargw  the  Pre^dent  with  Tiolation  of  the  luw 
In  ordeilng  hla  enspensioii. 
Mr.  Stonton  refers  sene' 

and  iBwsof  the  United  Stc ,    , 

of  public  da^  "nnder"theBe  compels  him  to  deny 
the  ricbt  of  the  PreeidMil  tosoapend  him  Homoffioe. 
As  to  his  tense  of  dnty  under  the  ConaUtution,  tint 
nUi  be  oon^doFed  in  Ijie  gegnaL  as  to  hie  sense  of 
dnty  nndoi '  the  laws  of  the  Unlt«d  SCatee,"  be  oer- 
tainiy  oamnot  refer  to  the  law  which  createa  the  War 
Pepartmontt  for  that  ezpreesly  eonf^rs  upon  tbe 
President  the  unlimited  right  to  remove  the  head  of 
the  Dapartmant.  The  only  othot  law  beoring  upon 
thequeBtionlsthetenure-of-oQIceiictpaasedlH'Coii- 

ras,  over  the  pre^entiol  veto,  March  2, 1BS7.  This 
the  law  whioh,  under  a  sense  of  public  dot;,  Mr. 
Stanton  volnntoera  to  defend. 

There  is  no  proTidon  in  this  law  wuieh  eompels  on; 
offieer  oominft  within  its  pioviuons  to  remain  in  of- 
flee.   ItibrbldsTemoTals,butuotraBlnii  " 
Stanton  woi  perfeotiy  troe  to  resign  at  a 
either  upon  nta  I "'"   "   " " 


.   Mr. 


oompliance  wiUi  n 
""-  of  obrfoo  or  of 


taste.   Ibere  was  nothine  compalEon'  in  the : 

of  legal  obligation.   Nor  does  ^ '    — '" 

thatV "- " 


Mr.  Sta 


iPNVUTe  eroond.    Be  eiffs  he  acts  nnder  n 

^  ofpnblie  dnty,"  not  of  legal  obligation.  Bom- 

pelllng  bim  toboldon.and  leaving  blm  nachoice. 
The  public  duly  whioh  la  npon  him  ariaea  from  the 
respeet  whioh  he  owes  to  the  Constitntion  and  the 
laws  Tiolated  in  hia  own  sitae.  He  is. therefore,  eom- 
pelled  by  this  sense  of  publia  dnty  to  vindieote  vio- 
lated law,  and  ta  stand  as  its  ebampion. 

Thiswosnottho  firstoooaslon  in  whleh  Mr.  Stanton, 
in  diacharge  of  a  pnblio  dnl^.wascaiiednpantaeoD- 
siderthoprovidoneofthatlaw.  Ibattennre-of-offioe 
law  did  not  pass  without  notice  Like  other  aoLs,  it 
was  sent  to  the  President  for  approval.  As  is  my 
Oastom,  I  anbiaitted  ila  consideration  to  my  Cabinet 
for  thdr  advioe  npon  the  question  wtiether  I  should 
approve  it  or  not.  It  was  a  grave  qneation  of  con- 
eutulionallaw.inwbiehlwonldiofeonrse.relymost 

"•-  — --ion  of  the  Attorney  CJenanil,  and  of 

lio  hod  onoe  been  Attorney  ueneroi. 

uvurj  mumuer  of  m;  GabinetadTlsad  mo  that  the 
proposed  law  was  DDOonstitutionoI.  All  apolcewith- 
ont  doubt  orreservation:  butMr.Btanton  a  oondam- 
nation  of  the  law  woa  the  mos^  elaborate  and  em- 
phatio.  He  referred  to  tbeoDnstitntianalprovisions, 
the  debates  in  Congress,  eapeoially  to  the  speeoh  of 
Mr.  Buobanan  when  a  Senator,  to  the  deoisions  of 
the  Supreme  Oourt,  and  to  the  usage  from  thebeB^n- 
ning  of  the  Qovemment  ttirougti  every  sudeestve 
Administration,  all  concuriiog  to  establish  the  right 
of  removal  as  vested  by  the  Constitntion  in  the  Prea- 
ident.  To  oil  these  he  added  the  weight  of  his  own 
deliberate  judgment,  and  advised  mo  tliat  it  was  my 
dnty  to defenduie power  of  the  President&om usurp- 
ation, and  to  veto  the  taw. 

I  do  not  know  when  a  eenss  of  publlo  duty  is  more 
imperative  npon  a  head  of  Department  than  upon 
lueh  an  ooaoHon  M  thia.  He  aots,  tiien,  under  the 
EraveBtobligaUanBofiawi  IbririieDhelseBlledapon 
by  tbe  President  fbr  adviee  it  is  the  Consdtnuon 
wtiiohBpeakatobini.  AllhlsotherdatlesaTeleftbr 
the  Constitntion  to  be  regulated  by  statute;  buttbis 
duty  was  deemed  so  momentous  that  it  ia  imposed  by 
tbeConatitutionitselC 


bylit.  Stanton = _ 

prepared  to  find  bun  eompellcd.  by  a  new  and  indefi- 
nite sense  of  publlodutynuder  "the  Constitntion,"  to 
assume  the  vindication  of  a  lawwhich,  nnder  the  sol- 
emn obligations  of  Dnbllo  dnt?  imposed  bythe  Oon- 
stitutien  ltael(  he  advised  ma  waa  a  violation  of  that 
Gonstitutioni  I  make  great  allowanoe  Ibr  a  ehanite 
of  oiidnlwi,  bnt  .sneh  a  elunge  aa  tUa  hardly  fiuls 


lalimits  of  greatest  indaleenoe.,  Whereoar 


come  to  be  opplied  to  ourselves. 

Bntto  proceed  with  the  narrative.  I  was  ao  much 
stmok  with  the  fall  mastery  of  the  question  mani- 
Ibsted  by  Mr.  Btanton,  aud  was  at  the  limo  so  fuUy 
oeoopied  with  the  pteparadon  of  another  veto  upon 
thepending  reoonstruolion  act,  that  I  requested  him 
to  prepare  the  veto  upon  this  tenure-of-office  hill. 
Thlsbe  deolined  on  the  ground  of  phyaioal  disability 
tnnndmjw  at  thetimetlie  labor  of  wnting,  but  stated 

is  readiness  to  famish  what  ^d  might  be  required 


seemed  to  be  taken  fbrgranted  tiiatas  tothme  m 

bers  of  the  Cabinet  who  had  been  appointed  by  Mr. 
Iiinooln  their  tenure  of  offloe  was  not  fixed  bj  the 
providons  of  the  aot.  I  do  not  remember  that  the 
point  waa  diatinotiy  dedded,  bnt  I  well  reeolleot  that 


Whether  th 


Dt  did  not 


tCc, 


and  policy  of  tae  actn-,  ,. 

eoneem,  so  for  as  the  act  had  reference  to  the  gentle- 
men then  present,  that  I  would  be  embarrassed  in 
the  future.  The  bill  had  not  then  become  a  law. 
The  limitation  upon  tlie  power  of  removal  was  not 
yet  Imposed,  and  tliere  was  yet  time  to  make  any 
ehongee.  If  any  one  of  these  gentlemen  had  then 
Bald  to  ma  that  he  would  avail  himself  of  the  pro- 
viraOBS  of  that  bill  in  ease  it  became  a  law.  I  should 
not  have  hesitated  a  moment  as  to  hia  removal.  No 
pledge  was  then  expressly  given  or  required.  But 
there  ore  oiroumstanGea  when  to  give  an  express 

K*  dge  ia  not  neceasary,  ahd  when  to  require  it  ia  an 
putation  of  possible  bad  Aitb.  I  felt  thnt  if  these 
genUemeneamewlthiu  the  purview  of  the  bill  it  was 
aa  to  them  a  dead  letter,  and  that  none  of  tliem 


Ctha  duties  rf  tl 


n  the  loth 


i  now  psas  to 

of  April,  1885; , 

devolved  upon  me,  I  fiinnd  a  flill  Cabinet  of  aeven 
membara,  all  of  them  aeleoted  by  Mi.  Uneoln,  I 
made  no  ehange;  on  the  oontrair.  I  abort^  after- 
ward ratified  a  bhanga  detarmined  npon  by  Mr.  Lin- 
coln, bnt  not  pertbotedathls  death,  and  admitted  iiis 
appolntee,Mr.Earlan,in  the  place  of  Mr.  Usher,  who 
was  m  office  at  the  time. 

The  greatdnty  oftha  time  was  to  reestablish  go  vem- 
ment,law,Bnd  order  in  the  insurrectioDary  States. 
Oougreaa  waa  then  In  recess,  and  the  sudden  over- 
thiOWOf tiieiebelllontoqiiirBdapeedyaction.  This 
grave  subject  had  engaged  the  attention  of  Mr.  Lin- 
coln in  the  last  days  of  lia  life,  and  the  plan  accord- 
ing to  which  it  was  to  be  managed  bad  been  pre- 
pared and  was  ready  for  adoption.  A  loading  feature 
of  that  plan  was  that  it  ahould  be  carried  out  by  tbe 
azeontive  authority,  for,  Bc  '     ---'• 

. ornroposed  to 

— ,- M  do  thework. 

The  first  bnsineea  tronsaoted  In  Cabinet  after  I  be- 
came PrsaideBtwas  IMS  onfinished  business  of  my 
predeeeasoT.  A  plan  or  aoheme  of  TMonstmetion 
was  prodDoed  which  had  baeii  prepared  for  Hr.  Lin- 
coln by  Mr.  Stanton,  hia  Bbcretary  of  War.  It  was 
approyed,  and,  at  the  earliest  moment  praflticable, 
waa  applied  in  the  form  of  aproolamatioD  to  tho  State 
of  North  Oarolinh  and  afterward  became  the  basis 
of  action  In  turn  lor  the  other  Statea, 

Upon  the  examination  of  Mr.  Stanton  befbre  tbe 
Impeachment  Committee  he  waa  naked  the  following 
qneation  :  "  Did  any  one  of  the  CJaMpet  express  a 

le  State  gOYfrninents  which 


jud  of  Cragreas?  " 
I  had  myaelienter- 
of  tbe  President  to 


had  been  in  rebeilion  without  thej 
He  answered,  "  Hone  whatever.  . 

tained  no  doubt  of  the  authority-. 

take  maaanras  forthe  orsaidiatiDn  afthereoeisDaies 
on  the  plan  propoled  dniing  the  vaeation  of  Con- 
cresa, and agraed in  theDlan  apedfied  in  the  proc- 
lamation in  the  ease  of  NorUi  Carolina." 
Ihare  Is,  perhaps,  no  aot  of  mr  administration  for 
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sponsibillty  on  ttiat  in 


judgmeut,  nai  I  did  ni 


there  was  devBloped  an  nntbrtunate  di^renoe  of 
iipinion  and  of  poiier  between  Coaeress  and  the 
President  upon  this  eame  BQl^eat,  and  upon  theolti- 
mate  ba^  npon  wuioh  the  reoonstiaouDii  of  theee 
States  ahonia  proaeed,  espeidBJIr  npon  tAe  anertion 
of  negro  EoSnBB.  Unm  thia  point  tbrea  memben 
of  the  OabineC  foitnd  ibemgelfea  to  bs  in  BTrnpatby 
IthCoi     ---    "■" ' ■■'- 


ingroas.  The;  remained  onlr  long  enoogh  to 
tthodiffteonM  of  polioy  could  not  be  recon- 
ciled. Iher  ftlt  that  they  Bhould  renfain  so  longer, 
and  a  high  sense  of  duty  and  propriety  constrained 
them  to  refbn  th^  positione.  We  parted  nith  mu- 
tual reSpMlnir  the  alaceritr  of  each  other  in  oppo- 
site opiniona,  and  mutnal  regret  that  the  difference 
was  on  poinia  ao  vital  aa  to  reqnire  a  seTeranee  of 
oieoial  relationa.  This  wH  in  the  Bummer  of  1866. 
The  subsequent  aaaaions  of  Congren  developed  nen 
complications  vhen  the  nufErace  bill  for  the  District 
of  Columbia  and  the  reoonatxncUon  oota  of  March  2 
and  March 2S, IBffr, all paased over thO'Tcto.  Itwaa 
in  Cabinet  oonsnltatlons  lUMin  these  billa  that  a  dil- 
fercnce  of  omnion  upon  the  most  vital  points  was 
dereloped.  Upon  these  qneetious  t!iece  was  perfect 
accord  between  all  the  members  of  the  Cabinet  and 
myself  except  Mr.  Stanton.  He  stood  alone,  and 
the  diStoenoe  of  opinion  eould  not  be  reconoiled. 
'ihat  nnity  of  opinion  which,  upon  great  questions 
of  publiopoficr  or  administration,  is  so  essential  to 

I  do  not  claim  that  a  hood  of  Department  should 
have  no  other  opinions  than  those  of  the  President. 
He  has  the  same  rieht,  in  the  conscientious  discharge 
of  duty,  to  en  tertain  and  expreaahia  own  opinions  aa 
has  the Pieiident.  WhatldaalaimiathatUiBPiesi- 
dent  is  the  reeponuble  head  of  the  Adminisuatlon. 


it  til  at 


oncilab^  < 

grove  matters  —  ,- 

butoue  result  wbiob 


mattere  ofpoUey  and  administration  tl 


which  the 
Bary !  but! 


members 
referred 


0  the  general  grounds  ni 
>f  Mr.Stanton  from  my  . 
me  to  be  proper  and  nei 


.. , ..  „  stood  alone,  would  vindicato  my  ootion. 

The  sanguinary  riot  which  occurred  in  the  city  of 
New  OrlcansontheSDth  of  August,  1866,  justlvaroused 
pubiio  indignation  and  public  inquiry,  not  only  bs  to 
those  wliD  were  engaged  in  it,  but  es  to  those  who, 
more  or  less  remotely,  might  be  held  to  respoasibil- 
ity  for  it!  oocurrence.  I  need  notremind  the  Senate 
of  the  effort  made  to  fix  that  responsibility  on  the 
"     •>.   1    ■"' 3  chargewoaopenlrmade,  and 


By 


again  reiterated  tbioueh  ^1  the  land,  that  the 

liden  t  w  as  warned  in  time,  batreftued  to  interfere. 

la  from  the  Lieutenant  Oorernor  and 


If  general  of  Lonisiima.  dated 

28th  of  August,  I  waa  advised  that  a  body  of  dele- 
Eat«3.  claiming  to  be  a  oonatitational  convention, 
were  about  to  assemble  in  New  Orleans;  that  the 
matter  was  before  the  grand  Jury,  but  that  it  would 
be  impossible  M  eieoute  civil  process  without  a  riot, 
and  this  question  was  asked,  "Is  the  military  Ui 
interfere  to  prevent  pcoccBs  of  aourtt"'  This  ques- 
tion waa  asked  at  a  time  when  the  civil  ooorta  were 
in  the  full  eiercise  of  their  authority,  and  the  an- 
swer sent  by  telegraph  on  the  same  Esth  of  August 
was  this:  ■"Thamilitary  willbaeipceted  tosust  ' 
and  not  to  interfere  with,  the  proceedings  of 


je  of  Qeneral  Sheridan)  in 

i  of  Che  military  at  New  Orler"-  - 

"Hon,  Euwis  M.  StiMTon,  Ssorelars  I.       .    . 
"A  conTenlion  haa  been  called,  with  the  sanction 


)f  Governor  V 


Monday.   Tho 
>ritieB  Ihiok  it 

delegates'  Ihave  given  no  orders  on  the  subject,  bat 
havewamedthepartiesthatl  could  notconntenance 
or  permit  such  action  without  instructions  to  that 
effect  from  thePresident.    Pleaseinstructmeatonco 

The  28th  of  August  Was  on  Saturday.  The  next 
morning,  the  29th,  this  dispatch  was  received  by  Mr. 
Stanton  at  his  residence  in  thia  eity.  He  took  no 
action  upon  it.  and  neithei  sent  instructions  to  Qen- 
eial  Baird  himself  nor  piaiBnted  it  to  me  for  such 
InrtmotJoni.  Ontheneitdaj(Monday)thenotoe- 
conod.  I  never  saw  thtl  dispatch  from  Oeneral 
Baird  until  some  ten  days  or  two  weeks  after  the  riot, 
when  npon  my  call  forallthediBpatehea,withaview 
to  theirpublication,  Mr.  Stanton  sent  it  to  me.  Theae 
facta  all  appear  in  tlie  testimony-""-  "'--'—'-- 
fore  tbe  Judiciary  Committee  m 

On  tSe  30th,  the  day  of  tho  riot,  and  after  it  waa 
suppressed,  Qeneral  Surd  wrote  to  Mr.  Stanton  a 
long  letter,  from  which  I  make  the  following  ex- 

"  Sia:  I  have  the  honor  to  inform  you  that  a  vary 
„„_! — c  .jnt  hoc  ""™rrod  here  to-day.  I  had  not  been 
lonventlon  for  protecdon,  but  the 


Sf.!! 


„„.vv.. I ftilly  convmofld  th_.  .. 

was  BO  strongly  the  intent  of  the  eity  authorities  to 
preserve  the  peace.  In  order  to  prevent  military  in- 
terferonoe,  that  I  did  reaard  on  oathreok  as  a  thing 
to  be  apprehended.  The  Lieutenant  Governor  had 
aaaured  me  that,  even  if  a  writ  of  arrest  was  lasaed 
by  the  sowt,  the  aheriSwonld  not  attempt  to  sene  it 
withoiitn^nenniaaion,  and,  Ibr  to-day,  they  deugned 
to  snspend  it  I  inolose  herewith  eopiea  of  my  oor- 
resppndence  with  themayor,  and  of  a  dispatch  whica 
theliieutenantSovemoT  claims  to  hare  received  from 

-'-■■„   I  regret  t"-- ' " — ■-"■ 

tnrday  haa 


itthatnc.„-. . 

la  yet  reached  me.    Oeneral 

..^^.—^  ^  ,..,.  — in  Teiaa." 

The  dispatoh  of  General  Baird  of  the  2eth  asks  for 
immediate  ^instruotJoni  and  hiB^letter  of"-'  ""''■ 


heridon  Is  still  al 


immediate  instmotions,  and  hiB  letter  of  the  sUth, 
afterdettuling  the  tinrlble  riot  which  had  jnet  hap- 
pened, ends  with  theexpreaslon  of  regret  tilat  the  in- 
stmctiona wldi^ he ssked tbrwere net aent.  Itisnot 
thoftnltortlLeeTroroitlieomisBion  of  the  Preudent 


openly  an_  ,__. 

entiyheldieanoniible.  Instantly,  without  waiting 
forproDltnBdellDqnenoy  of  theFreddentwaa  her- 
alded in  averyfbrm  of nnerance.  Mr,  Stanton  knew 
^en  that  tbe  President  was  not  rcsponnble  tbr  thig 
delui^Haie]/.  The  excnlpation  was  La  his  power,  but 
it  was  not  given  by  him  to  the  public,  and  only  to  the 
President  fnobedienoetoarequisition  for  all  thedis- 
patobes. 

No  one  regreta  mora  tiian  myself  that  Genera! 
Baird's  reqneat  was  not  brought  to  my  nodce.  It  is 
clear  fi'omlliB  dispatch  and  letter,  that  if  the  Secre- 
tary of  War  had  given  him  proper  instruotions,  the 
riot  which  arose  on  the  assembling  of  the  conven- 
tion would  have  been  averted. 

There  may  be  those  ready  to  say  that  I  would  have 
^ren  do  iuEtruetions  even  if  the  dispatch  had 
reached  mo  in  time;  but  all  must  admit  that  I  ought 

itimony  given  by  Mr.  Stan- 


""hofollowingisthBtostimi)^  „.   ._ 
before  the  Impeachment  Investigi 


disrate! 


,othlsdis[, 

-"•on.    Referring  to  tlia 
•y  General  Baird,  I  ai 


Snnday 


I.    I  examined  it  oarefulfy  and  considered 

the  question  presented.  I  did  not  see  tliat  I  could 
give  any  instmotions  different  from  the  line  of  action 
which  Geherat  Baird  proposed,  and  made  no  answer 
to  tbe  dispatch. 

'■  Queitwa.  X  see  it  stated  that  this  was  received 
at  10.20  p.m.  Was  that  the  hour  at  which  it  waa  re- 
ceived by  you  7 
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Snnday  forenoon  atmjTeBidenoe.-Aoopjo 
patch  ffUS  furnished  Co  the  President  seyi 
afterward,  along  with  all  the  other  dispsti 


nished  by  me  beTore  that  time.  I  Euppose  it  mas 
hare  been  tan  at  fiftcBn  iasi  uftemard. 

"  QaMtton.  Ths  Preeident  himself  boinir  in  eorre- 
spoudenee  witL  thoaa  pnitiea  npnn  the  aame  subject, 
'  wonld  it  not  have  been  propor  to  have  advised  him 
of  the  reeeption  uf  that  dispatch  7 

"  Antacr.  I  know  nothing  about  his  eortespond- 
ence,  and  knon  nothing  nboat  any  correapoiidGnDe 
except  this  one  dispatch.  WehadintelliHenooof  the 
riot  on  Thursday  morning.  The  riot  had  takenplaoe 
on  Monday." 

It  is  a  difficalt  matter  to  define  all  the  relations 
Khieh  existbetweeu the  heads  of  DepartmentaDd the 
President.  The  I^al  lelations  are  well  enouah  de- 
fined. The  CoDBtitation  plaoes  theae  affioers  in  the 
TelaUoB  of  hia  kdvisers  when  ha  eollg  upon  them  for 
adviee.  The  aatsot  Consrees  eo  Dirthei:  take,  for 
example,  tha  act  of  1789,  creatme  the  TTat  Depart- 
ment. It  proTidei  that  there  shall  be  a  principal 
officer  thsFain,  to  be  sailed  the  Becretair  for  the 
SeparCment  ofWar,  who  shall  perform  and  exeonte 
SDOhdutiea  BSshalifromtlmatoUmebe  enjoined  on 
DT  intmsted  to  him  by  the  President  of  the  United 
States ;"  "  and  furthermore,  the  said  principal  oIBc°'- 
shall  coDducC  the  business  of  the  said  Department 
auch  mannur  u«  iho  Pi-Mlflsni.  nf  t"--  "-^--j  =■■-• 

Shan,  froi 

sisioniaalso  mndofortheanpc 

olBcer  by  tlio  head  of  the  Itopartment.  to  be  called 
ths  chief  clerk,  "  who,  whenerer  aidd  prineipal  officer 
shall  be  removed  &om  otBoe  by  the  President  of  the 
United  Statae,"  shall  have  the  eharjce  and  ouatody  of 


anu  aveut,    JLIi  la  tna  rreifiueiit  upua  nuum  Luu  vun- 

sldtntian  derolvea,  oi  head  of  the  ezeontire  deport- 
ment the  duty  to  soe  that  the  laws  an  &iithfallyexe- 
onted:  bnt,  as  heoannDtexeonte  them  in  person,  he 
is  allowed  to  aaleet  bia  B,|ents,  and  ia  mode  respon- 
^le  tor  their  acta  within  just  limits.  So  complete  is 
this  piesDmed  delegation  of  authority  in  the  relation 
of  a  head  of  Depaitment  td  the  Preudcnt  that  the 
guprome  Court  of  ths  United  States  hare  decided 
that  on  order  mode  by  a  bead  of  Department  is  pre- 
Bnmed  to  be  made  by  the  President  himaelf. 

The  principal  upon  wham  sneh  a  reeponsibili^  is 
plaoed  for  the  acts  of  a  subordinate  ou|ht  to  be  left 
a»  tVee  as  possible  in  the  matter  of  seloetion  and  of 
dismissal.  To  hold  him  to  responsibility  for  an  officer 
beyond  his  control,  to  leave  the  quesuon  of  the  fit- 
ness of  such  an  agent  to  be  decided/Dr  him  and  not 
%  him,  to  allovsucb  a  subordliiate.  when  the  Presi- 
dent, moved  hy  "public  sonaideraUona  of  a  high 
character,"  requests  hia  resigDatton,  to  assume  for 
himself  an  equal  ri^ht  to  act  upon  his  own  Tiena  of 
"publie  ooneideraliODS,"  and  to  make  his  own  con - 
clusioDB  paramount  to  those  of  the  President— to 
allow  all  this,  is  to  reverse  the  order  of  administra- 
tion, and  to  place  the  anbordinate  above  the  supe- 


Ihera  are,  however,  other  relations  between  the 
President  and  a  head  of  Department,  beyond  these 
definedl^^  relaUons,  which  oaoeesarily  attend  tb  em, 
though  not  eipressed.  Chief  am  one  those  is  mutual 
oonfidenoe.  ThisrelatioQiseodeltoate  that  it  is  some- 
times hard  to  say  when  or  how  it  ceaaea.  A  Bingle 
fluerant  act  may  end  it  at  once,  and  then  there  is  no 
difficulty.    Bat  coufidenoemay  bejnEt  aaeffeatnally 


.    As  it 


icaofca 
apian' 


le  slow  in  decay.    Such  h 


itible 


broken 


is  relation..  They  ore  hardly 


jtill  Ic 


of  fc 


proof:  Hevertheiess,  no  one  can  read  the  oortcspond- 
euce  of  the  5th  of  August  without  being  convinced 
that  this  relation  was  effectually  gone  on  both  sides, 
and  that  while  tha  President  was  unwillicE  to  allow 
Mr.  Stanton  to  remain  in  his  AdminislratioBj  Mr. 

to  carry  on  his  Administration  without  his  pres- 


of  the  principal  Departments,  Mr.  Madison  sp 
follows: 

ion  of  the  Consli 


isible  to  the  country.  Again,  is  the 
.  an  officer,  when  he  is  appointed  bi 
le  of  the  Senate,  and  has  friends  ii 


„,..^.  and  control  hia  eonduot!    And  if  it  idiould- 
happen  that  the  officers  eonnectthemaelvee with  the 
'       '    "  ~      ~        itnally  aupport  each  other,  ar  ' 


Mr.  S«itewiok  in  the  sa 


ion  Ijiat 


suspended  by  ti: 


of  tb 

"Butif  proof  be  necessary,  what  is.  then,  the  con- 
case  is  very  clear  to  the  mind  of  the  President  that 
the  man  ought  to  ho  removed,  the  offeot  cannot  be 

Sroduced,  beoauae  it  Is  absolutely  impossible  to  pro- 
uoe  the  necessair  evidence.  Are  the  Senate  to 
prooeed  without  evidence!  Some  gentlemen  con- 
tend not.  Then  the  ohjeot  will  he  lost.  Shall  a  man. 
onder  these  oiroDDutanaea,  be  saddled  npon  thePies- 
ident.  who  has  bean  appomted  for  no  other  purpose 
but  to  aid  the  President  in  performing  oertaJn  dnties  1 
Shall  he  be  continued,  I  aek  ai^n.  against  the  will 
of  the  PrcaidentT  If  he  ia.  where  is  the  reaponei- 
bilit^?  Aro  yon  to  look.for  it  in  the  President,  who 
bos  no  control  over  tho  officer,  no  power  to  remove 
him  if  he  acts  unfeelingly  or  unfaithfully?  Without 
you  make  him  reaponsibie,  you  weaken  and  destroy 
the  strength  and  beauty  of  your  system.  What  is  to 
be  done  in  oases  which  can  only  be  known  from  a 

Iliad  indulged  the  hope  that,  noon  the  assembling 
ofl^ongresa,  Mr,  Stanton  would  have  ended  this 
nnpleHaantcomplioation,  according  to  tho  intimation 

E'ven  in  his  note  of  August  12.  The  dufy  which  I 
ive  felt  myself  oalled  upon  to  perform  was  by  no 
means  agreBahle,  but  I  feel  that  lorn  not  responsible 
far  the  oontroveray  or  for  the  consequences. 

Unpleasant  as  thisneoeaaary  change  in  my  Cabinet 
bos  been  to  ine  upon  personal  eousiderationa,  I  have 

iuterests  are  involved,  there  is  no  cause  Ibr  Agret. 
Salutary  reforms  have  been  introduced  bythe  Sec- 
'  '  '    '         d  great  reductions  of  expenses 


War  Departmi 
Treasury. 
WiSHINQToN,  Dec^her  12,  1867. 

Before  the  reading  was  completeii — 

Mr.  SHBItMAN.  If  the  Manager  will  pause 
now,  X  desire  to  submit  a  motion  to  adjourn, 
that  the  Senate  may  transact  some  business  of 
a  legislative  character. 

Mr.  SUMNER.  I  will  Buggeat  to  my  friend 
that  the  reading  of  this  document  was  called 
for,  and  it  has  not  yet  been  finished. 

Mr.  JOHNSON.  We  can  consider  it  as  read 
through. 

Mr.  SHERMAN.  I  understand  that  the 
counsel  are  wiilingto  waive  the  fnrtlier  reading. 

Mr.  STANBEEY.  As  far  as  we  are  con- 
cerned, we  will  dispense  with  its  farther  read- 
ing if  it  is  to  be  considered  in  evidence. 
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Mr.  Manager  WILSON.  Then  I  will  simply 
read  the  ceciiBcate. 

Mr.  STANBERY.  That  is  unnecessacy- 
We  agree  to  it. 

Mr.  8HBILMAN.  I  move  that  the  Senate 
sitting  as  n  court  of  impeachment  adjourn 
until  to-morrow  at  the  usual  honr. 


rule. 

The  CHIEF  JUSTICE.  The  honrof  meet- 
ing is  fixed  by  the  rule,  and  the  motion  of  the 
Senator  from  Massachusetts  is  not  in  order, 
The  Senator  from  Ohio  moves  to  adjourn  until 
to-morrow  at  half  past  twelve  o'clock. 

Several  SEyAiona.  No;  twelve  o'clock; 
the  rule  fixes  twelve. 

The  CHIEF  JUSTIQB.  The  Senator  from 
Ohio  moves  an  adjournment  until  to-morrow  at 
twelve  o'clock. 

The  question  being  put,  the  motion  was 
agreed  Ut;  and  the  Chief  Justice  declared  the 
Senate  sitting  as  a  court  of  impeachment  ad- 
journed until  to-morrow  at  twelve  o'clock. 


Tuesday,  March  81,  1868. 

Atfive  minutes  past  twelve  o'clock  p.  m.  the 
Chief  Justice  of  the  United  States  entered  the 
Senate  Chamber  and  took  the  ehair. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  open  the  court  by  proclamation. 

The  Serge  ANT- AT- Arm  3.  Hear  je,  hear  je, 
hearje;  all  persons  are  commanded  to  keep 
silence  while  the  Senate  of  the  United  States 
is  fitting  for  the  trial  of  the  articles  of  impeach- 
ment exhibited  by  the  House  of  Representa- 
tives agwnat  Andrew  Johnson,  President  of  the 
United  States. 

The  CHIEF  JUSTICE.  The  Secretary  will 
notify  the  House  of  Representatives. 

The  President's  counsel,  Messrs.  Stanbery, 
Curtis,  Evarts,  Nelson,  and  Groesbeck,  en- 
tered the  Chamber  and  took  the  seats  assigned 
to  them. 

At  twelve  o'clock  and  seven  minutes  p.  m. 
the  Sergeant- at- Arms  announced  the  presence 
of  tlie  Slanagers  of  the  Irapeaehraent  on  the 
part  of  the  House  of  Representatives,  and  thej 
were  conducted  to  the  scats  assigned  to  them. 

IramSdiately  afterward  the  presence  of  the 
members  of  the  House  of  Representatives  was 
announced,  and  the  members  of  the  Commit- 
tee of  the  Whole  House,  headed  by  Mr.  E.  B. 
WAeHRDRNE,  of  Illinois,  the  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk  of  the  House  of  Representatives, 
entered  the  Senate  Chamber  and  took  the  seats 
prepared  for  them. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
agers on  the  part  of  the  House  of  Representa- 
tives, you  will  proceed  with  your  evideuce  in 
support  of  the  articles  of  impeachment.  Sen- 
ators will  please  to  give  their  attention. 

Mr.  Manager  WILSON.  Mr.  Presidentand 
Senators,  in  continuatioQ  of  the  documentar; 


evidence,  I  now  offer  the  resolution  passed  by 
the  Senate  in  executive  session  in  response  to 
the  message  of  the  President  notifying  the 
Senate  of  the  suspension  of  Hon.  Edwin  M. 
Stanton  as  Secretary  of  War,  as  follows: 

Senate  of  thb  IFmrED  Statks. 

BMofeeii,  That  having  considered  the  f 


iiober.XSer.  fortheev 


-of  War 


And  following  order : 

In  Exki 


fEdwi 


M.Stim 


, of  the 
m  the 
on,  the 


M.Stanton  &i  Seoretnr)' of  W]ir.thbd» 

' '     President  of  the  United  States,  to  tbe 

Stdnton,  and  also  to  the  saidU.  8. 


opted,  to  the  President  of  the  United 
LdEdwin  M.  Stanton,  at  ■  •  ■  ■ 
■     -  ofVi 


And  certified  as  follows ; 

T,  John  W.  Forney,  Seoretara  of  the  Senate  of  Oie 
United  States,  do  hereby  eeilify  that  the  foieeoing 
atatrne  eitraota  from  the  Journal  of  the  Senate. 

These  extracts  ore  made  and  certitied  nnder  the 

authority  of  the  act  approved  " "'" 

titled  "Ad  sot  makinK  copies 

HoBse  of  Representatives  leea!  evidence." 

under  my  hand.atWaBhiiigtoQ,  this  Ilthday 


1. 1845,  en- 


ific^  by 


,.]«' 


J.  W.  FORNEY. 
Sccrelarv  of  the  Ssaatt. 
I  next  produce  and  offer  as  evidence  the  fol- 
lowing extract  from  the  Joutn^of  the  Senate: 

In  EsstirmVK  Sessios, 
Senate  op  the  United  States, 
Febr^rv  21. 1868, 
The  following  mBBsage  was  received  from  the  Prea- 
dent  of  the  Uuited  Stated,  by  Mr.  Moosk,  his  Secre- 

WiSHiKOiOB,  B.C.,  FeintoiTa,  1868. 
To  Ike  SetvUf  qf  the  UniUd  Sateii 

On  tho  12th  day  of  August.  1867,  by  virtue  of  the 
power  ond  anthority  vested  in  the  Piestdent  by  the 
Constitntion  and  laws  of  the  United  Stalee,  Isiis- 
ponded  Edwin  M.  Stanton  from  the  office  of  Seore- 
tary  of  War.  In  further  exorcise  of  the  power  and 
authority  so  vested  in  the  President  I  have  this  dar 
removed  Mr.  Staolon  from  the  office  and  designated 
the  Adjutant  Oenei:il  of  the  Army  as  Secretary  of 
War  adiniBTim. 

Copies  of  the  communioationg  upon  this  suhjeot. 
addressed  to  Mr.  Stanton  and  the  Adjutant  General, 
are  horonith  transmitted  for  the  information  of  the 
Senate.  AMDREW  JOHNSON. 

The  copies  attached  are  as  follows: 

Washikhtok,  D,  C,  FebnuimZl,  1869, 
Sni:  Byvjrtue  of  the  power  and  authority  vested 
in  me  as  President  by  the  Constitntion  and  laws  of 
tho  Dnitod  States,  you  are  hereby  removed  from 
oSee  as  Secretary  for  the  Department  uf  War,  and 
your  functions  as  such  will  terminate  upon  tbe  le- 

You  will  transfer  to  Brevet  M^orGeDeralLorenio 
Thomas.  Adjutant  General  of  the  Army,  who  h*s  this 
day  been  authorised  and  empowered  to  oat  »a  Secre- 
tary of  War  ad  ialerim,  all  reoonlB,  booki,  papers, 
and  other  property  now  in  yaor  enstody  and  ohann. 

KespeiA^Uy  yours.         ASDBEWJOENSON. 
To  Hon.  £dw(h  M.  Stanton,  WaahiTigloa,  D.  0. 

Executive  Mansion, 
ff  ABHraGTOM,  D.  C,  Fehriiarv21, 1868. 
Sib:  Eon.Edwm  M.Stanton  having  been  this  day 


,  Google 


108 


^1  immedistc])'  ci 


n  ofSee  as  Seoietaiy  for  Hia  Depart- 
,  yoa  nra  hereby  aathorized  aad  Em- 

jr  upon  tha  discliarse  of  ^e 

uuLifidiiBTLHiuiuK  So  thut  office, 

Mr.  Stanton  has  been  inElj-actcd  to  transfer  to  yon 
BlltborHBOrds,  books,  papers,  and  other  public  ptop- 
actj  now  In  bli  onstody  and  ohari^s. 

fiawoetfully  ronrs,  ANDREW  JOHNSON. 

To  Brevet  Mnjoi'  Genorcit  Lorenzo  Thouas.  Adja- 

tant  General  United  Sates  Army,  WiiaJiiaoton,  V.  C. 

To  these  papers  ia  appended  this  certificate : 

I,  John  W.  Forney,  Seerotary  of  tbo  Sonata  of  the 
United  States,  do  hereby  oertllV  that  the  foregoing 
ia  an  sxtraet  from  tho  Journal  of  the  Senata. 

ThiB  eztraot  ie  mode  and  certilied  under  tho  au- 
thority of  tha  not  approTBd  8th  August  1916,  entitled 
*  An  act  maUng  Dopies  of  papers  ccrUfiea  by  the 
Seeretary  of  theSenate  and  the  Clerk  of  the  House 
of  ftepresentativoB  legal  evidonoe," 

divcn  under  my  hand,  at  Woahineton,  this  11th  daj 
r  ,  e  1  of  Marob,  1868.  _ 

i^-^l  J,W.  FORNEY, 

Sei^etarn  if  the  Senile. 
looffolTerfln  extract  from  the  Journal  of  the 
Senate  showing  the  action  taken  by  the  Senate 
on  the  message  notifying  that  boay  of  the  re- 
moval of  the  Secretary  of  War  and  the  appoint- 
ment of  a  Secretary  of  War  aA  interim, : 
In  Eeeoutive  Session, 

BeBATE  or  THE  llBITEll  SriTES, 

Fehrwirv^.-m,. 
■Whereas  the  Senate  have  received  and  ooDsidered 
the  oommunleation  of  the  President  stating  that  he 
had  removed  Edwin  M.  Stanton,  Secretary  of  War, 
and  !wd  designated  the  Adjutant  General  of  (he 
Army  to  act  us  Scorotory  of  Wiu'  ad  iWerim .-  Xhera- 

Reiahed  ly  the  Senate  of  {he  United  Stales,  Thnt 
under  thoConstitationandlaws  of  the  United  States 
the  President  has  no  power  to  remove  the  Secretary 
of  War  and  to  designate  any  other  officer  to  perform 
the  duties  of  that  ollloe  ad  mierim. 


In  Bxeoutive  SEsaroN. 


BeioiDed,  That  the  Seoretar^  of  the  Senate  ishereby 
directed  to  commHuicnte  copies  of  the  foregoing  res- 
olution to  the  President  of  tha  United  States,  to  the 
Seorotary  of  War,  and  to  tho  Adjutant  General  of 
the  Army  of  the  United  States, 
To  these  papers  this  certificate  is  attached : 

I,  John  W.  Forney,  Seorotaiy  of  the  Senate  of  tho 
United  St&tee,  do  hereby  oertlfr  that  the  foregoing 
■re  tme  ezbacta  Ihtm  tha  Journal  of  the  Senate. 

These  extracts  are  made  and  oertjfled  under  tbeau- 
ttiority  of  the  a«  Bpproyed  BthAujust,  1848,  entitled 
"An  act  making  copfee  of  papers  eertjfledby  the  Soo- 
retary  of  the  Senate  and  the  Clerk  of  the  House  of 
"  ■"  03  legol  evidet 


[L.S.] 


in  under—,  _. 
of  March,  18 


band  al 


ihington,  this  11th  day 


J.  W.  FORNEY, 
Seei-etary  of  tlu:  Senate, 
f  offer  an  anthenticated  copy  of  the 
sion  of  Edwin  M.  Stanton  as  Secretary 
of  War,  and  will  hereslate  that  this  is  the  only 
comraisBion  under  which  we  clwm  that  he  has 
acted  as  Secretary  of  Wan 
Absahah  Lthcolh, 

Pretidmt</tlt  United  Stales  of  AmerKat 
To  all  trho  shall  tree  Iheeepreeenia,  areetina! 

Know  ye.thatrepoeitigBpoeialtrustandoonfidonee 
in  the  patriotism,  integritr,  and  abilities  of  Edwin 
M.  Stanton,  I  have  nominated,  apd  by  end  with 
the  advice  and  consentofthe  Senate  do  appoint,  him 
to  beSeoretary  of  War  of  the  United  States,  and  do 
authorise  andompowerhlmtoeiasuteandfulGllthe 
duties  of  that  o£«e  aooaidini  to  law,  and  to  hold  the 


s 

In  testimony  whereof  I  hs  

_j  be  made  patent  and  tho  seal  of  tho  United  States 
to  be  hereunto  afiised. 

Given  under  my  hand,  at  the  city  of  Waahington, 

the  ISth  day  of  January,  in  tho  year  of  our 

[l,  B.]  Lord  1863,  and  of  the_  independence  of  the 


By  the  President: 


■WILLIAM  H.  SEWARD, 


Ubited  States  of  America, 
To  all  to  whom  these  presetiia  shall  come,  Greeting .' 

(ruo  copy  ftom  the  records  of  this  Department. 

Intcstimonywhercof  I.  William  E.  Seward,  Secre- 
tary of  State  of  the  United  States,  have  hereunto 
Eobsoribed  my  name  and  caused  the  seal  of  the  De- 
Done  at  the  ciW  of  Washinirton  this  Slst  day  of 
March.  A.  D.  1868,  and  of  the  indopendenoa  of 
[l.  s.]  the  United  Stotes  of  America  the  ninety- 
second.  WILLIAM  H.  BBWARD. 

Mr.ManagerBUTLER.  Mr. President,  will 
the  Senate  allow  me  to  call  ia  a  witness, 
William  J.  McDonald,  of  Washington.  Mr. 
SeJ^eant-at-Arnis,  is  he  in  attendance?  I  do 
not  know  but  that  the  Managers  will  have  to 
ask  that  the  witnesses  be  allowed  to  come  on 
the  floor  of  the  Senate,  becanee  there  will  other- 
wise be  some  delay  in  calling  them.  I  believe 
the  Sergeant- at- Arms  has  given  them  a  room. 

The  CaiEF  JUSTICE.  Unleesthe  Senate 
otherwise  orders,  the  witnesses  mill  remain  in 
their  room  nnttl  they  are  called. 

Mr.  Manager  BUTLER.  I  only  spoke  of 
the  delay. 

The  CHIEF  JUSTICE.  Mr.  McDonald  is 
present.  The  witnesses  will  stand  on  the  left 
of  the  Chair  when  examined. 

Mr.  Manager  BUTLER.     I  move  that  this 

The  Secretary  of  the  Senate  administered 
the  following  oath  to  Mr.  McDonald,  and  to 
each  of  the  other  witnesses  as  sworn: 

"You  do  swear  that  the  evidence  you  shall  give  in 
the  case  now  depending  batween  the  United  States 
and  Andrew  Johnson  shall  be  tho  troth,  tho  whole 
truth, and  nothing  but  the  truth:  so  help  you  God." 

William  J,  McDonald,  being  sworn,  was 
examined  as  follows : 

By  Mr.  Manager  Bctlbr: 

Qtiestion.  State  your  name  and  office? 

Answer.  WilliamJ,  McDonald,  Chief  Clerk 
of  the  Senate. 

Question.  Will  yon  look  at  that  paper  [ex- 
-       -       '        ■■■  ■•'^     'fl  tliat 


hibiting  a  paper]  and  read  th( 

appears  to  be  signed  by  your 

Answer.  It  is  as  follows ; 


.estod  C( 


yof  tl 


]f  the  Unite, 
h  ofS^S 


leftbyineattbeofflceofthePresident 
States  in  the  Eiecutive  Mansion,  be  m 

ent,  about  nine  o'clock  p.  m.  on  tho „.  ..... 

uary,  1568.  W.  J.  McDONALD. 

Cki^aerk  Senate  United  Staiet. 

Question.  Is  that  certificate  a  correct  one  of 
the  acts  done? 
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Ansieer.  That  ia  i 


;t  certificate  of  the 


Question.  And  the  paper  was  left,  ia  accord- 
ance as  that  certificate  states? 

'Answer.  Yes,  sir. 

Mr.  Manager  BUTLEE.  I  have  nothing 
furthev  to  ask  the  witness. 

The  CHIEF  JUSTICE.  Are  there  any  ques- 
tiona  to  he  put  on  the  part  of  the  accused? 
^  Mr.  STANBEEY  and  Mr.  CUBTIS.     No, 

Mr.  Manager  BUTLER.  I  ask  Mr.  Mc- 
Donaid  to  take  tie  stand  again. 

Question.  Will  jou  read  that  certificate  ? 
[handing  a  paper  to  the  witness.} 

Answer.  It  is — 

OpKOB  SKOBETiBT  SBSiTB  UNITED  STATES, 

■WiSHINOTON,  Febmarv  27, 186S. 
An  attested  GOpy  of  the  foregoiiiE  reBolntlon  wss 
delivered  bymomlo  tlio  hands  of  the  President  of 
the  United  States  at  his  offioe  in  the  Executive  Man- 
slan  uhont  ten  o'clock  p.  m.  on  the  Slat  of  Februury, 

186S.  w.  J.  McDonald, 

ChSefCleThStnatc  United  States. 

Question.  Do  jon  make  the  same  statement 
as  regards  this  service? 

Answer.  Tes,  sir;  the  same  sfatement  in 
regard  to  that. 

Mr.  Manager  BUTLEE.  We  have  nothing 
fnrther  to  ask. 

Mr.  STANBEEY.     Nothing  on  our  part. 

Mr.  Manager  WILSON.  The  resolution  to 
which  the  first  certificate  of  Mr.  McDonald 

In  Bsecttpite  SEasioK, 
SeKaie  Of  THE  United  Stites, 
Jaaaarv  13, 1863. 
Eetolmd,  That,  haviiwoonffldonidthoeviiien™  and 
reasans  given  by  the  PreBldaat  in  M>  report  of  the 
ISth  of  December,  186S.  for  the  nupendon  from  the 
office  of  Secretary  of  War  of  Edwin  M.  Btuit«n.  the 
Senate  do  cot  conimr  in  nieh  suspendon. 
Atteated:  J.  W.POBNBY.SsereliWT. 

The  resolution  as  to  the  service  of  which 
the  other  certificate  relates: 

In  Ekecctite  Session, 


lated  tl 


aadi« 


_„ T8  of  the  Uuitid  Stales, 

the  PreBiilent  haa  no  power  to  remove  the  Secwtary 
of  War.aniitlesisnato  ans  other  offloer  to  perfocm 

Atteett  J.  W.  FORHEY,  Secretarv. 

Mr.  Manager  BtJTLBB.  We  now  callJ.W. 
Jones  as  a  witness. 

J.  W.  Jones  sworn  and  examined. 

By  Mr,  Manager  Butler: 

Question.  Please  state  jour  name  and  posi- 
tion? 

Answer.  J.  W.  Jones,  keeper  of  the  sta- 
tionery. 

Question.  An  oEEcer  of  the  Senate? 

Answer,  Yes,  sir. 

Question.  Do  you  know  Major  General 
Lorenzo  Thomas,  of  the  United  States  Army, 


Adjutant  General? 


Question.  Were  you  employed  hy;  the  Sec- 
retary of  the  Senate  to  serve  a  notice  of  the 
proceedings  of  the  Senate  upon  him? 

Answer.  I  was. 

Question.  Looking  at  that  memorandam, 
[handingapaperto  the  witness,]  what  day  did 
you  attempt  to  make  the  service? 

Answer.  The  21st  of  February. 

Question.  What  year? 

Answer,  The  present  year. 

Question.  Where  did  you  find  him  ? 

Answer.  I  found  him  at  Marini's  Hall,  at 
a  masquerade  ball. 

Question.  Was  he  masked? 

Answer.  He  was. 

Question.  How  did  yon  know  it  was  him? 

Answer.  I  saw  hia  shoulder-straps,  and  I 
asked  hitn  to  unmask. 

Question.  Did  he  so  do? 

Ansvier.  He  did,  air. 

Question.  After  ascertaining  it  was  him, 
what  did  yon  do  ? 

Answer.  I  handed  him  the  resolution  of  tie 
Senate. 

Question.  About  what  time  of  tlie  day  or 
night? 

Answer.  About  eleven  o'clock  a 

Question.  Did  you  make  the  sei 

Answer.  I  did. 

Question.  Have  you  certified  the  fact  on  that 
paper? 

Answer.  Yes,  sir. 

Question.  Is  that  certificate  true? 

Answer.  It  ia. 

Question.  Will  you  read  it  ? 

Answer,  Attached  to  thia  copy  of  the  reso- 
lution is  my  certificate,  in  these  words : 

An  atteated  copy  of  the  foregoing  resolution  waa 
placed  in  my  hands  by  the  Secretary  of  the  T 
to  be  delivered  to  Brevet  Major  Eleneral  L'. 

Thomaa,   AiQntant  General  o(  the  United  I 

Army,  and  the  same  waa  by  me  delivered  into  the 
bands  of  General  Thomas  abont  the  hour  of  eleven 
o'clock  p.  m.  on  the  21at  day  of  Fcbruaiy. 

J.  W.  JOKES. 

Question.  Is  that  certificate  true? 

Answer.  It  is,  sir. 

Mr.  Manager  WILSON.  The  document  thus 
served  ia  as  follows : 

In  Bxecutivb  Session, 

Senate  o?  iee  United  Staiks, 

/'eitvKiivBl,  186S. 

Whereas  the  Senate  have  received  and  coneidered 

(ho  .•"minunicatioD  of  the  Preaident  stating  that  ho 

oved  Edwin  1^  Stanton,  Secretory  of  War, 


ics  of  that  omce  aiJinleWni. 

Attest!  J.  W.  FOENEr,  Secrdaw. 

Mr.   Manager  BUTLEE.     I  desire  to  ea 

C.  E.  Creeoy,  of  the  Treasury  Department, 


3  then? 


>r  (General  Loreni:o 
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Ghaales  E.  Creecv  sworn  and  examined. 

Bj  Mr.  Manager  Butler  : 

QjMMon.  What  h  your  full  name,  and  whet 
is  your  official  position,  if  any? 

Answer.  Charles  Eaton  Creecy;  I  am  clerk 
in  charge  of  the  appointments  in  the  Treasury 
Department. 

Qwstion.  Will  yon  look  at  the  bundle  of 
papers  you  have  brought,  in  obeiiience  to  our 
subpffina,  and  give  me  the  form  of  commission 
which  was  used  in  the  Treasury  Department 
before  the  passageof  theact  of  March2, 1867? 

Ansmer.  This  is  it;  [producing  a  paper.] 

Qaestion.  You  produce  this  as  such  form? 

Ansieer.  Yes,  sir:  I  do. 

Question.  Waa  that  the  ordinary  form,  or 
one  ased  without  exception  ? 

Answer.  It  was  the  ordinary  form  for  the 
permanent  commission. 

Mr.  JOHNSON,  and  Mr.  PATTERSON  of 
Tennessee,    We  cannot  bear  one  word 

Mr.  HOWARD.  The  witness  must  speak 
loader. 

Mr.   JOHNSON.     If  his  answer  were  re 


consider 


it  the  ai 


mprope 


,  Mr.   Presiden 


I  ' 


ft  CHIEF  JUSTICE.  The  witness  will 
speak  for  himself. 

Mr.  EVAETS.  We  prefer  that  the  witness 
should  apeak  so  as  to  be  heard. 

Mr.  Manager  BUTLER.  L  have  no  desire 
to  undertake  the  labor. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
Mr.  Creecy,  you  will  raise  your  voice  and  speak 
as  loud  as  possible. 

The  Witness.    Yes,  air. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
What  is  your  answer,  then  ?  loud  enough  to  be 

Mr.  TRUMBULL.  I  think  It  would  help  ng 
all  to  hear  if  the  witness  would  stand  further 
from  the  counsel.  If  he  would  stand  on  the 
other  side  of  the  Secretary's  desk  he  would 
have  to  speak  louder,  and  all  could  hear. 

The  CHIEF  JUSTICE.  Thatwouldbehet 
ter.  Mr.  Creecy,youwillgo  to  the  opposite  side 
of  the  Secretary's  desk. 

The  witness  changed  his  position  to  the  other 
ude  of  the  desk,  and  subsequent  witnesses 
were  examined,  standing  at  the  Secretary's 
desk,  to  the  right  of  the  presiding  officer. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
What  is  the  answer  to  the  question  whether  this 
is  the  ordinary  form  of  coraraission  used  before 
March  2,  1S07? 

Anstcer.  That  is  the  ordinary  form. 

Question.  For  the  class  of  appointments  for 
which  such  commissions  would  be  issued  was 
there  any  other  form  used  before  that  lime? 

Answer.  I  think  that  is  the  form  for  the 
permanent  commission. 

Question.  Will  you  now  give  me  the  form 
which  has  been  used  since  in  the  Treasury 
Department? 


s  produced  a  paper  and  handed 


Manager  allow  me  te  ask  what  is  the  object  of 
this  testimony? 

Mr.  Manager  BUTLER.  The  object  of  this 
testimony  is  to  show  that  prior  to  the  passage 
of  the  act  of  March  2,  1867,  known  as  the 
civil  tenure- of- office  bill,  a  certain  form  of 
commission  had  been  used  in  the  practice  of 
tie  Government,  and  issued  by  the  President 
of  the  United  Slates ;  that  after  the  passage  of 
the  civil  tenure- of- office  bill  a  new  form  was 
made  conforming  to  the  provisions  of  the  ten- 
ure-of  office  act,  showing  that  the  President 
acted  in  the  Treasury  Department  under  the 
tenure- of- office  act  as  an  actual  and  valid  law. 
Is  there  any  objection  ? 

Mr.  STANBERY.     No,  sir. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
I  return  the  first  paper  you  handed  me.  1 
see  there  are  certain  interlineations ;  did  yon 
speak  of  the  form  before  it  was  interUned,  or 
subsequently,  or  both? 

Answer,  This  is  the  commission.  The  alter- 
ations in  this  commission  show  the  changes 
that  have  been  made  to  conform  to  the  tennre- 
of- office  bill. 

Question.  There  is  a  portion  of  that  paper 
in  print  and  a  portion,  in  writing.  Do  I  un- 
derstand you  that  the  printed  portion  was  the 
form  used  before? 

Anstrer.  Yes,  sir. 

Question.  And  the  written  portion  showsthe 
changes? 

Answer.  Yes,  sir. 

Question.  Will  you  read  with  a  loud  voice 
so  as  to  he  heard  the  printed  portion  of  the 
L,theoriginalcommi8sion,  the  whole 


Mr.CONNBSS.  Ithinkifthereadmgshonld 
be  done  by  the  Clerk,  who  is  in  the  habit  of 
reading,  it  would  be  very  much  better  for  the 
whole  Senate. 

The  CHIEF  JUSTICE.    The  Secretary  will 

The  Secretairy  read  as  follows : 

.^ -.....,  ....  United  iState»  ftf  Amerioa . ■ 

'in  thete  presents  shall  eome,  ffreelingr 
ili^tre^ofingepeaial  trust  and  confidence 
e nominated.  luid  brand  wit£  tlie advice 


re  of  the  President  of  the  United  States  (or  the 


Lo  be  mode  patent  and  the  seal  of  the  Irei 

partmeat  of  the  United  States  tobeherennL 

Given  ooder  ms  hnnd  at  the  dtj  otWashiUi 
the  —  day  of—  in  the  year  of  our  Lord  18—. 
ifthe  independence  of  the  United  States  of  Ame 


affixed. 
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tion  made  of  that  printed  form  to  conform  to 
the  provisions  of  the  tenure -of- office  act? 

Anwier.  The  words  "during  the  pleasure 
of  the  President  of  the  United  States  for  the 

Mr.  JOHNSON.  We  cannot  hear.  The 
Clerk  had  better  read  those  words. 

The  Secretary.  The  words  written  ate  aa 
follows:  ''Until  a  successor  shall  have  been 
appointed  and  duly  qnalified." 

Mr.  JOHNSON.  What  are  the  words  stricken 
out? 

The  Secretary.     The  words  stricken   out 
are  "  during  the  pleasure  of  the  President  of 
the  United  Slates  for  the  time  being." 
■  By  Mr.  Manager  BuTLEn: 

Question.  Since  that  act  has  any  other  form 
of  commission  been  used  than  theoneasaltered 
for  such  permanent  appointments? 


Answer.  Yea,  sir;  [producing  a  paper,] 

Question.  Haa  any  change  been  made  in 
that? 

Answer.  No,  sir. 

Question.  Please  give  me,  if  yon  have  it,  a 
copy  of  the  commissions  issued  for  temporary 
appointmetita  since  the  tenure- of-office  act? 

Mr.  8TANBERY.     Is  the  bond  put  in? 

Mr.  Manner  BUTLER.     It  is. 

Mr.  STANBEBY.     Will  you  have  it  read? 

Mr.  Manager  BUTLER.  No,  unless  you 
desire  it.     It  is  the  common,  ordinary  form  of 

Mr.  STANBBRY.    Let  mo  see  it. 

[The  paper  was  handed  to  Mr.  Stanbery, 
and  read  by  him,] 

Mr.  Manager  BUTLER,  (to  the  witness.) 
State  whether  the  printed  part  of  this  paper 
was  the  part  in  use  prior  to  the  teoure-of- 
office  act? 

Answer,  It  was. 

Mr.  CURTIS.     Whatisthepaper? 

Mr.  Manager  BUTLER.  The  paper  is  the 
form  of  commission  for  temporary  appoint- 
ments.    Will  the  Secretary  read  it? 

The  Secretary  read  as  follows  r 
The  PreiidenI  of  the  Unilal  Slalee  of  Ammea, 

ToaUlo  tchomtheaspresenli  ehaltame,  greetina.- 

Enow  Tft  that  reposing  special  trust  and  eonfidenee 

in  tlie  integrity,  diligenoe.  and  discredon  of 

.  I  do  appoint  him  ■■■  —  ■'  — ^ — ■  and  do  nnthori^e 

and  emiiower  him  (o  eieoute  and  fulfill  the  duties 
ofthHt  otiice  nccaruingCotaw.andtoliiLTeandtohold 
the  Boid  oSce  with  all  the  lighta,  priTiteges,  and 
amolnments   thereunto  legallj'  app"'-'--"-    ■ 

him  the  said ,  during  tlit 

President  of  the  United  Slates  for 
until  the  end  of  the  next  session  of  U 


year  of  our  Lord  18—,  and 
>e  United  States  of  America 


By  the  President: 


Answer.  The  alteration  shows  the  change. 

Mr.  Manager  BUTLER,  Read  the  altera- 
tion, Mr.  Secretary. 

The  Secretaky.  Strike  out  "during  the 
pleasure  of  the  President  of  the  United  States 
for  the  time  being,"  and  insert  "  unlesa  this 
commission  be  sooner  revoked  by  the  Presi- 
dent of  the  United  States  for  the  time  being,'' 

By  Mr.  Manager  Butler: 

Qnestion,  Do  you  know  whether  before  these 
changes  were  made  the  official  opinion  of  the 
Sohcitor  of  the  Treasury  was  taken? 

Answer.  It  was. 


Mr.  Manager  BUTLER.  I  withdraw  the 
question  as  to  the  opinion  on  consultation. 
[To  the  witness.]  Doyon  know  whether  since 
the  alteration  of  these  forms  any  commissions 
have  been  issued  signed  by  the  President  of  the 
United  States? 

Answer.  Yes,  sir. 

Question.  As  altered? 

Aiteteer.  Yes,  sir. 

Question.  It  is  suggested  to  me  to  ask  you 
if  the  President  had  signed  both  forms — both 
the  temporary  and  permanent  forms  as  altered? 

Anstrer.  Yes,  sir. 

Question,  Now  look  at  the  paper  which  I 
send  you  [handing  a  paper]  and  say  what  is 
that  paper? 

Answer.  It  is  a  commission  issned  to  Mr. 
Cooper  as  Assistant  Secretary  of  the  Treasury. 

Question.  Under  what  date? 

Answer.  The  20th  day  of  November,  1867. 

Question.  Who  was  Assistant  Secretary  of 
the  Treasury  at  the  time  of  the  issuing  of  that 

Answer.  Mr.  W.  E.  Chandler  was  one. 

Question.  Do  you  happen  to  remember,  as 
a  matter  of  memory,  whether  the  Senate  was 
then  in  session? 

Answer.  I  think  it  was  not. 

Question.  State  whether  Mr.  Cooper  quali- 
fied and  went  into  ofSce  under  that  first  com- 
mission? 

Answer.  He  did  not  qualify  under  the  first 
commission  at  all. 

Queetitm.  What  is  the  paper  I  now  send 
you?  [Handing  a  paper.] 

Answer.  It  is  authority  from  the  President 
to  Edmund  Cooper  to  act  as  Assistant  Secre- 
tary of  the  Treasury. 

Question.  Read  it, 

Mr.  EVART8,  Is  the  other  considered  as 
read,  the  one  under  which  he  did  not  qnalify? 

Mr.  Manner  BUTLER.     Yes,  sir ;  I  meant 

Mr,  EVARTS.  How  are  we  ever  to  know 
the  contents  if  they  are  not  read  when  pro- 
duced? 

Mr.  Manager  BUTLER.  It  is  exactly  the 
same  form  as  the  other  that  has  been  read. 
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Mr.  EVARTS.  Then  let  it  be  so  stated. 
We  know  nothing  whatever  about  it. 

Mr.  Manager  BUTLER.  I  will  hand  that 
first  paper  to  the  counseh 

[The  paper  was  handed  to  the  counae!  for  the 
President,  examined  by  them,  and  returned.] 

Mr.  Mana^r  BUTLER.  Do  the  counsel 
for  the  PresiJent  desire  to  have  the  paper 
read? 

Mr.  STANBERY.     Certainly. 

Mr.  Manager  BUTLER.  Very  well.  Let 
the  Secretary  read  it. 

The  Secretary  read  as  foUowa: 

AnnitEW  JoHHSOH, 

J^eiiiUntofthe  United  States  of  America  i 
To  aU  mho  ehaB  lee  these  preaettts,  areeting.- 

Eaovr  ye.  that  rcpDGing  special  trost  and  can  3d  ence 
intbe  intaeiity  and  ability  of  Edmund  Cooper.  I  do 
uppolnt  him  to  be  AsristanC  Secretary  of  the  Iieas- 
tay,  and  do  Bothoiiie  sod  empower  him  to  eiocute 
and  fulfill  the  duties  of  that  office  according:  to  law, 
and  In  have  luid  to  hold  the  Biud  offlee,  with  all  the 
powers,  priTileges,  and  emolnmenls  thereunto  of 
right  apperttdniDB,  unto  him,  the  said  Edmnnd 
Cooper,  until  the  end  of  the  next  Ecsaion  of  the  Sen- 
ate of  the  United  States,  and  no  longer,  aubjcot  to 
the  conditions  preBcribed  by  lavr. 

In  tesUmony  whereof  1  haye  eaueed  theaa  lotterB 
to  be  made  patent,  and  the  aoal  of  the  United  States 
to  be  hereunto  o&Eed. 

Oiren  under  my  hand  at  the  city  of  Washington, 

the  20th  dayof  November,  in  the  year  of  onr 

[L.B.]  Lord  136T,  and  of  the  indencndence  of  tbe 

United  States  of  America  the  ninety-aecoDd, 

ANDREW  JOHNSON. 

Bylho  President; 

WiLLiAii  H.  Sewakd,  Seiiretani  of  State. 

Mr.  Manager  BUTLEB,  (to  the  witness.) 
Now,  Tvill  you  pass  to  the  Secretary  the  letter 
of  authority  of  which  yon  have  spoien,  and  let 
it  be  read  ? 

The  Secretary  read  aa  follows: 


Whereas  a  va , 

Asalstaat  Secretary  of  the  Treasury  of  the  United 
States, in  pumiiuiee  ot  tbe  atithoiity  vested  in  me  by 
the  first  section  of  the  aetof  Oonsresa  approved  Feb- 
mDcyl3, 1795,  entitled  "An  not  to  amend  the  act 
entitled  An  oot  maklni  alterations  In  the  Treasury 
and  War  Dopartmanls,  '  Edmnnd  Cooper  ia  hereby 
antboriaod  to  perform  the  duties  of  Asaiatant  Secre- 
tary of  the  Treasury  until  a  sucoeesot  be  appointed 
or  each  vaoancy  be  filled. 

AHDBBW  JOHNSON. 

By  Mr.  Manager  Butler  ; 

Question.  How  did  Mr.  Chandler  get  out  of 
office? 

Answer.  He  resigned. 

Question.  Have  you  a  copy  of  hia  resignation? 

Answer.  I  have  not  with  rae. 

Question.  Can  yoti  state  from  memory  (if  it 
is  notobjected  to)  at  what  time  hisresignatii 
took  effect? 

AnsT^f.     I  cannot.     I  think  it  was  a  day 
two  before  this  appointment  or  this  authority 
was  given  to  Mr.  Cooper. 

Question.  Will  ^ou  have  theiindnesa 
duee  a  copy  of  hia  resignation  after  you  leave 
the  Etand  ? 

Answer.  1  will  try  to  do  so. 

Cross-examined  by  Mr.  CnitTia ; 

Question.  Can  you  fis  the  date  when  the 


change  in  the  form  of  permanent  appoint- 
ments of  whjeh  you  have  spoken  first  oc- 
curred ? 

Answer.  I  think  it  was  about'four  days  aftet 
the  passage  of  the  tenure- of- oifice  act. 

Question.  With  what  conSdence  do  you 
speak  ?    Do  yon  speak  from  any  recollection  ? 

Answer.  We  obtained  an  opinion  from  the 
Solicitor  of  the  Treasury  on  the  subject.  It 
was  ^ven  on  the  Gth,  and  from  that  day  we 
followed  his  opinion. 

Question.  Tlien  you  would  fix  the  date  as 
the  6tb  of  what  month  ? 

Answer.  The  6th  of  March,  1867. 

Hon.  BuBT  Vas  Hobn  sworn  and  e.tarained. 

By  Mr.  Manager  BnrLEit : 

^esfion.  Will  you  state  whether  you  were 
present  nt  the  War  Department  when  Major 
General  Lorenzo  Thomas,  Adjutant  General  of 
the  United  States,  was  there  to  make  demand 
for  the  office,  property,  books,  and  records  ? 

Answer.  Iwas. 

Question.  When  was  it? 

Answer.  It  was  on  Saturdav,  the  22d  of  Feb- 
ruary, 18G8,  I  believe. 

Question.  Aliout  what  time  in  the  day? 

Answer.  Perhaps  a  few  minutes  after  eleven 

Question.  Who  were  present? 

Answer.  General  Charles  H.  Van  Wyck,  of 

ew  York;  General  G.  M.  Dodge,  of  Iowa; 
Hon.  Freeman  Clarke,  of  New  York ;  Hon. 
J.  K.  Moorhead,  of  Pennsylvania;  Hon, 
Columbus  Delano,  of  Ohio;  Hon.  W.  D. 
Keliey,  of  Pennsylvania;  Hon.  Thomas  W. 
Ferry,  of  Michigan,  and  myself.  The  Secre- 
tary of  War,  Mr.  Stanton,  and  his  son  were 
also  present. 

Question.  Please  state  what  took  place. 

Answer.  The  gentlemen  mentioned  and  my- 
sel!'  were  in  the  office  the  Secretary  of  War 
asually  occupies  holding  conversation;  Gen- 
eral Thomas  came  in ;  I  saw  him  coming  from 
the  President's:  he  came  into  the  building  and 
came  up  stairs,  and  came  into  the  Secretary's 
room  first;  he  said,  "Good  morning,  Mr. 
Secretary,  and  good  morning  gentlemen ;" 
the  Secretary  replied,  "Good  morning,"  and 
I  believe  we  all  did ;  then  began  this  conversa- 
tion as  follows :  [Referring  to  a  printed  docu- 
ment,] "I  am  Secretary  of  War  ad  interim, 
and  am  ordered  by  the  President  of  the  United 
States  to  take  charge  of  the  office;"  Mr.  Stan- 
ton then  replied,  "I  order  you  to  repair  to  your 
room  and  exercise  your  functions  as  Adjutant 
General  of  the  Army;"  Mr.  Thomas  replied 
to  this,  "I  am  Secretary  of  War  ad  interim, 
and  I  shall  not  obey  your  orders;  but  I  shall 
obey  tbe  orders  of  the  President,  who  has 
ordered  me  to  take  chargeof  the  War  Office ;" 
Mr.  Stanton  replied  to  this  as  follows,  "As 
Secretary  of  War  I  order  yon  to  repair  to  your 
place  as  Adjutant  General;"  Mr.  Thomas  re- 
pliedj  "I  shall  not  do  so,"  Mr.  Stanton  then 
said  in  reply,  "Then  yon  may  stand  there  if 
you  please,"  pointing  to  Mr.  Thomas,  "bul 
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jou  cannot  act  as  Secretary  of  War ;  if  you  do, 

y      d  ril;"  Mr,  Thomas  replied 

h  ii  t  as  Secretary  of  Wat:" 

h      w        li         n      aation,  I  may  say,  in  the 

Ques  V       happened  then  ? 

A  A        th  t  they  went  to  the  room 

G  li  which  ia  just  across  the 

h  h    S  crelary's  roora. 

Q  es  Wh    went  first? 

A  h    k    f  I  remember  aright,  that 

r       ra       h  m      went  first,  and  waa  holding 

rs  with    General    Schriver, 

wh    h  I  d  d  h  ar.     He  was  followed  by 

J      S  by  G  neral  Moorhead,  by  Gen- 

F  d   h  n  by  myaelf.     Some  little 

w      had  there,  which  I  did  not 

hear,  but  after  Igot  into  tbe room,  which  was 

but  a  moment  after  thay  went  in,  however,  Mr. 

Stanton  addressed  Mr.   Thomas  as   follows, 

which  I  concluded  was  the  summing  up  of  the 

conversation  had  before 

Mr.  CURTIS.     No  matter  about  that. 

TheWiTNEsa.  Mr.  Stanton  then  said,  "Then 
you  claim  to  be  here  as  Secretary  of  War  and 
refuge  to  obey  my  orders  ?' '  Mr.  Thomas  said, 
"I  do,  sir  ;  I  shall  require  the  mails  of  the 
War  Department  to  be  delirered  to  me,  and 
shall  transact  all  the  business  of  the  War  De- 
partment." That  is  the  substance  of  the  con- 
versation which  I  heard,  and,  in  feet,  the  con- 
versation as  I  heard  it  entirely. 

By  Mr.  Manager  Butler  ; 

^esfion.  Did  you  make  any  memorandum 
of  it  afterward  ? 

Answer.  T  made  it  at  the  time.  I  had  my 
memorandum  in  my  hand.  When  the  con- 
versation began  I  had  paper  and  pencil  and 
wrote  it  down  as  the  conversation  occurred, 
and  after  the  conversation  ended  I  drew  it  up 
from  my  pencil  sketches  in  writing  immediately 
in  the  office  in  the  preaeoce  of  the  gentlemen 
who  heard  it. 

Question.  What  was  done  after  that?.  Where 
did  Thomas  go? 

Answer.  It  was  then  after  eleven  o'clock, 
and  my  duties  and  the  duties  of  the  rest  of  us 
called  us  here  to  the  House,  and  I  left  General 
Thomas  in  the  room  of  General  Schriver. 

Cross-examined  by  Mr.  Stanbbbt  : 
Quesiwn.  Will  you  please  state  nhat  was 
your  business  in  the  War  Department  on  that 
morning? 

Ansicer.  Well,  sir,  I  went  there  that  mom^ 
ing,  I  suppose,  as  other  gentlemen  did  j  ai 
least,  I  went  there  for  the  puipose  of  visiting 
the  Secretary,    I  had  no  special  public  busi- 

Question.  Was  there  no  object  in  the  visit, 
except  merely  to  see  him  ? 

Answer.  Yes,  sir;  I  had  an  object.  The 
times  were  rather  exciting  at  that  moment,  and 
I  went,  as  much  as  anything  else,  to  talk  with 
the  Secretary,  to  confer  with  him  about  public 
a&irs. 

Question,  Public  affwrs  generally? 


Answer.  No,  not  public  business  particularly. 

Question.  Whatpublie  affairs  were  the  object 
of  the  conference? 

Answer.  Well,  sir,  the  matter  of  the  removal 
of  Mr.  Stanton.  I  felt  an  interest  in  that  mat- 
ter, and  of  course  was  talking  with  him  upon 
that  subject. 

Question.  Did  you  go  with  these  other  gen- 
tlemen whom  you  found  there,  or  did  you  go 
there  alone? 

Answer,  I  think  I  did  go  in  company  with 
one  or  two  of  them. 

Question.  With  whom  did  you  go  in  com- 

Answer.  I  think  I  went  with  Mr.  Clarke,  of 
New  York,  and  General  Van  Wyck.  I  am  not 
certain  that  any  others  were  with  me. 

Question,  When  you  arrived  at  his  room  what 
was  tbe  hour? 
Ansv;er.  It  was  a  little  before  eleven  o'clock. 
Question.  Whom  did  you  find  there  when 
you  arrived?    These  other  gentlemen  whom 
you  have  mentioned? 
Answer.  Not  all  of  them. 
Question,  Who  were  there  when  you  arrived  ? 
Answer,  Ithink  General  Moorhead  was  there 
for  one;  Ithink  Mr.  Ferry  was  there;  Ithink 
Mr.  Delano  was  there.     Two  or  three  others 
came  in  after  I  got  there. 

Question.  Do  you  know  what  their  basiness 
was  in  the  office  that  morning? 
Answer.  No;  sir. 
Question,  Did  they  state  any  bi 
Answer.  No,Biritheystatedn<  ' 
Question.  All  being' there,  tne  next  t 
was  that  General  Thomas  came  into  the  ro 
Answer.   After  we   had  been  there   f 
moments. 

Question.  You  say  that  when  that  convi 
tion  began  between  General  Thomas  and  the 
Secretary  you  were  ready  to  take  notes  ? 

Answer.  I  appeared  to  be  ready.  I  had  a 
large  white  envelope  in  my  pocket,  and  I  had 
a  pencil  also  in  my  pocket ;  and  when  the  con- 
versation began  it  seemed  to  me  that  it  might 
be  well  to  note  what  was  said. 

Questioa.  Are  you  in  the  habit,  generally, 
in  conversations  of  that  kind,  of  making  mem- 
oranda of  what  is  said? 

Answer.  I  do  not  know  that  I  am,  unless  I 
deem  it  important  to  do  so. 

Question.  Did  any  one  request  you   take 
memoranda? 
Answer.  No,  sic. 

Question.  It  was  on  your  own  motion?    . 
Answer.  On   my   own   responsibility,   sup- 
posing I  had  a  perfect  right  to  do  so. 

Question.  Undoubtedly.  After  the  conver- 
sation was  ended  in  the  room  with  the  Secre- 
tary, General  Thomas,  as  I  understand  yon, 
went  out  first? 

Answer.  I  think  he  did  ;  he  went  across  tbe 
hall. 

Question,  WhowentwiththeSecretaryfrora 
his  room  across  the  hall  to  where  General 
Thomas  bad  gone? 
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Answer.  I  am  not  aware  that  any  one  went 
directly  with  him,  but  immediately  after  him, 
if  not  with  him,  General  Mookubas  and  Mr. 

Question.  How  long  after  General  Thomas 
had  left  the  office  was  it  that  the  Secretary  of 
War  followed  him? 

Answer.  Bnt  a  moment  or  two;  perhapstwo 

Question.  Did  be  state,  when  he  left,  what 
was  his  object? 

Answer.  I  do  not  recollect  that  the  Secretary 
stated  anything.  General  Thomas  was  in  the 
room  talking. 

Question.  Did  he  request  any  gentleman  to 
go  along  with  him? 

Answer.  Not  that  I  am  aware  of. 

Question.  Didyougouponyourownmotion, 
or  bj  agreement? 

Answer.  I  went  npon  my  own  motion. 

Question.  All  that  were  there  did  not  go7 

Ansieer.  I  do  not  think  they  all  went  in.  I 
think  they  did  not  all  go  in  at  that  tiriie.  The 
two  gentlemen  named,  1  know,  went  in  before 

Question.  How  long  aftertheSecretary  went 
did  you  go? 

Answer.  Perhaps  it  was  a  minnte.  It  waa 
very  soon.     I  followed  the  other  two  gentlemen 

Question.  What  had  taken  place  between 
the  Secretary  and  General  Thomas  before  you 
arrived  in  the  room,  or  had  anything? 

Answer.  I  cannot  say.  They  had  some  con- 
versation; I  cannot  say  what  was  said. 

Question.  As  you  have  given  the  conver- 
sation in  your  notes,  it  would  seem  as  if  it 
then  began  after  you  first  got  in  7 

Answer.  The  conversation  I  have  given  be- 
gan after  1  got  in.  As  I  said  before,  I  heard 
3  talking;  but  I  do  not  know  what  was 


e  talk- 


Question.  Yon  mean  you  heard 
ing  before  jqu  got  in  there? 

Answer.  Certainly. 

Question.  Whose  voices? 

Answer.  I  heard  General  Thomas's  voice 
and  Mr.  Stanton's  voice.  They  had  some 
conversation. 

Question.   But  what  that  was  you  do  not 

Answer.  1  do  not. 

Question.  Then  the  conversation  followed 
which  you  have  detailed? 

Answer.  Certainly.  The  first  I  heard  when 
I  went  in  was  the  question  of  Mr.  Stanton, 
which  I  have  stated,  and  the  answer  of  Gen- 
eral Thomas. 

Question.  Did  you  keep  your  notes  with  you 
and  take  your  notes  into  that  room? 

Answer.  1  had  my  envelope  in  my  hand 
when  1  went  in. 

Question.  And  yonr  pencil? 

Answer:  And  my  pencil. 

Question.  Where  is  that  envelope  which  yon 
had  &t  that  time? 


Answer.  Icannotsay.  I  presume  it  was  de- 
jtroyed.  The  envelope  was  a  large,  long,  white 
envelope  that  I  put  in  my  pocket  with  letters. 
It  was  the  only  convenient  thin^  I  had  at  the 
time.  I  wrote  on  both  sides  ot  it,  and  then 
drew  it  off  immediately  on  the  Secretary's 
table. 

Question.  What  did  you  do  with  that  ori- 
ginal memorandum — the  envelope? 

Answer.  T  presume  it  is  torn  up  and  de- 
stroyed ;  I  do  not  know  anything  to  the  con- 
trary. 

Question.  When  did  yon  destroy  it  J 

Answer.  That  I  cannot  say:  perhaps  very 
soon  after  the  conversation  took  place. 

Question.  Why  did  you  destroy  it? 

Answer.  I  cannot  say  Ibat  It  is  destroyed  ; 
but  I  have  no  knowledge  of  it  now.  I  cannot 
say  that  it  is  destroyed ;  perhaps  it  may  be.  I 
had  no  occasion  t*  keep  it.  I  supposed  there 
was  no  occasion  to  keep  it,  because  I  had  writ- 
ten the  thing  olT,  or  rather,  a  young  man  wrote 
it  off  at  the  table  as  I  read  it,  and  that  is  the 
same  thing,  I  suppose,  and  I  compared  what 
he  wrote  after  it  was  written  with  the  notes, 
because  I  wanted  t«  be  particular  in  regard 

Question.  Is  the  document  from  which  you 
have  read  here  to-da;^  a  manuscript? 

Ariswer.  No,  air;  it  is  my  testimony  before 
the  committee,  which  is  an  exact  copy  of  the 

Question.  And  those  notes  were  written  by 
some  young  man  who  was  present? 

Answer.  At  my  suggestion  he  took  the  pen, 
and  I  read  to  him,  and  then  compared  it,  and 
found  it  word  for  word. 

Question.  Where  are  those  notes  ? 

Answer.  I  do  not  know  where  they  can  be 
found.  I  did  not  suppose  it  important  to  keep 
the  notes,  because  1  had  a  copy  of  the  notes 
before  the  committee  and  testified  to  it  ex- 

Qvsstion.  A  copy  of  what  notes  do  you 

AnsxBer.  I  had  the  notes  I  took  there. 

Question.  You  mean  the  notes  written  by 
that  young  man? 

Answer.  Yes,  air;  I  had  them  there. 

Question.  What  is  his  name?   Whowashe? 

Answer.  One  of  the  clerks  there.  I  do  not 
recollect  what  the  young  man's  name  was.  I 
do  not  know  that  I  ever  knew  his  name.  I 
did  not  ask  him  his  name.  I  would  know  him 
if  I  saw  him. 

Question.  Ton  preserved  those  notes  until 
you  testified  ? 

Answer.  Yes,  sir. 

Question.  How  long  after  you  testified  did 
you  preserve  them? 

Answer.  1  cannot  say  that  I  kept  them  any 
lengli  of  time  after  that.  I  thongnt  it  was  of 
no  consequence. 

Question.  How  yon  disposed  of  the  envelope, 
or  how  yon  disposed  of  those  notes,  you  have 
no  recollection  7 
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Answer.  No,  air;  IcannotBaj  what  became 
of  the  envelope ;  it  may  be  in  my  papers  Bome- 

Qaestion.  Haye  yoa  made  any  search  for 
tbem? 

Answer.  No,  Bir;  myatteation  has  notbeen 
called  to  that  before. 

Question,  When  you  came  back  into  the 
Secretary's  room  who  suggested  to  you,  or 
did  you  suggest  the  matter  yourself,  that  the 
notes  should  be  written  out?  How  did  that 
come  to  be  ? 

Answer.  It  was  upon  my  own  motion. 

Question.  Did  you  ask  for  a  clerk  7 

A^isvier.  I  had  taken  notes  and  proposed  in 
the  presence  of  the  gentlemen  who  heard  the 
conversation  that  they  should  see  that  I  had 
them  correct;  and  that  was  consented  to  by 
Genera!  Moorhead,  Mr.  Kellet,  and  others 
who  were  present. 

^estion.  Then  you  proposed  to  have  them 
copied  7 

Annwer,  I  proposed  to  have  them  drawn  off. 
A  young  naanwas  there  ready  to  do  if  or  willing 
to  do  it,  and  I  asked  him  to  write  it  out  fta  I 
would  read  it  to  him  from  nay  notes. 

QuesMon.  Now,  didanything  else  take  place 
" '  "  '   ■      '  ,  besides  this  talk 


e  of;  only,  b 


in  General  Schri' 

thai  you  have  testified  to 

Answer.  Not  that  I  ai 
I  have  said,  I  heard  somi 
what  was  said  I  cannot  say. 

Question.  After  you  went  in,  while  yon  wi 
there? 

Answer.  I  think  there  was  no  conversati< 

Question.  I  did  not  ask  you  simply  for  Ci 
versation,  but  what  else  took  place? 

ATiswer.  NothingtookplacetbatI  amawi 
of. 

Question.  Who  first  left  the  room? 

Answer,  After  this  conversation? 

Question.    Yes,  sir. 

Answer.  I  cannot  say  whether  I  left  it  S 
or  General  MooBHEAD  or  Mr.  Ferbt.  Wewi 
all  there.  I  think 
aftierward. 

Question.  Did  you  leave  Mr.  Stanton  there? 

Answer.  Mr.  Stanton  was  there  when  I  went 
out. 

Que^ion.  Did  yoa  go  into  his  room  from 
there?  « 

jiTimcw.  I  did,  sir. 

Qamtion.  Did  you  leave  Thomas  there,  also7 

Ansmer.  Yes,  sir. 

Question.  How  long  did  Mr.  Stanton  remain 
in  Schriver'fl  room? 

Answer.  I  cannot  say,  because  as  soon  as  I 
had  this  copied  I  left  for  the  House. 

Question.  Do  you  mean  to  say  that  he  did 
not  come  in  while  you  were  engaged  in  having 
the  copy  taken? 

Answer.  Atthemoi 
I  will  not  say  that  he 
was  being  taken 


of  making  the  copy  7 
e  in  while  the  copy 
There  was  a  short 
imed  in  taking  it.     He  might  have 
but  I  will  not  say. 


Answer.  I  cannot  swear  positively  that  I 
did.  I  saw  him  after  I  left  the  room.  The 
doors  were  open.  There  are  hat  a  few  feet 
from  one  room  to  the  other.  I  saw  him  sitting 
in  General  Schriver's  room.  I  will  not  swear 
positively  that  I  saw  him  in  his  own  office 
after  I  left  that  room. 

Question.  What  took  place  between  them 
afterward  yon  do  not  know? 
Answer.  No,  sir.  I  do  not  know  because  I  left. 
Question.  Was  there  any  friendly  greeting 
or  other  circumstance  took  place  at  tbat  time 
between  the  Secretary  and  General  Thomas 
while  you  were  in  Schriver's  room  7 

' "'"     "r,  if  there  w 

^  th  t    h       was  V 
db  f       I 
th     m  m         d  n 
I  p         mpl  t 


Answer.  Well,  s 
it.  I  do  n  t  k  n 
in.     What  h  pp 

Questio)  W 
made  on  tb  t 
viated? 

Answer.  Th  i 
have  them  w 

Questioi  W 
transcript      th    ■ 

Answer.  It  w 
swers.      Th     q 


j,  I  did  not  s( 


1  th  t  y 


I 


ty   th 
d  ml 


t      d  th 


iht  important  7 
wrote.     I  wrote 
s  were  given   and 


1   t  eih  b  t  the  whole  co    er 
sation  7 

Answer.  I  cannot  say.  I  will  not  say  tbat  it 
did  every  word.  I  think  it  did  not.  I  recol- 
lect one  expression,  for  instance,  that  General 
Thomas  made  that  I  did  not  put  down;  I  did 
not  think  it  material.  I  can  state  it  if  the 
court  desire  it.  It  occurs  to  mo  now.  It  is 
one  expression  that  was  used,  I  can  state  it  if 
the  gentleman  wishes. 

^iestion.  All  I  want  to  know  is  whether  it 
completely  covered  the  conversation? 

Answer.  It  covered  all  the 
any  importance. 

Question.  That  you  thou 

AnsTBBr.  At  leo^t  what 
down  just  as  the  questio 
answered.  I  took  all  the  i 
stance,  and  all  of  anv  acet 
the  questions  and 

Question.  This 
down  in  that  way,  did  you  take  it  down  in  short 
hand? 

Answer.  No,  sir;  I  did  not. 

Question.  You  wrote  it  out? 

Answer.  1  wrote  it  out. 

Question.  Without  abbreviation? 

Answer.  Without  abbreviation. 

Question.  Were  there  pauses  in  their  conver- 
sation? Did  they  pause  to  allow  you  to  follow 
them? 

Answer.  The  conversation,  as  I  said  before, 
was  very  slow  and  deliberate.  There  was  saf- 
ficient  time  for  me  to  write  these  questions  and 
answers,  as  they  were  short,  as  counsel  can  see. 
General  Thomas  said  but  very  little. 
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Queslion.  Now,  1  will  ask  you  if,  in  that  eo 
versatioii,Mr.  Stanton  asied  him  if  he  wehed 
him  to  vacate  immediately,  or  would  give  h  m 
time  to  arrange  his  pritate  papers  7 

Answer.  Mr.  Stanton? 

Question.  Yes,  sir;  did  Mr.  Stanton  a  t  Mr 
Thomas  whether  he  wished  him  to  vaca  e 
immediately,  or  whether  he  would  accord  h  m 
(Stanton)  time  to  arrange  his  ptirate  papers  ? 

Ansieer.  There  was  nothing  Bud  in  that  con- 
versation in  reference  to  that.  There  were 
Other  conyersationfl,  I  understand,  at  other 
times,  at  which  such  temarlis  were  made,  aa  I 
saw  in  the  papers;  but  there  was  nothing  of 
that  liind  said  at  that  time  in  tha' 
The  question  of  giving  time 
papers  did  not  come  up  in  the 
ut  all. 

Reexamined  by  Mr.  Manager  BniLBB: 

Qaestion.  You  said,  if  I  understood  you, 
that  there  was  a  single  remark  of  Thomas  that 
jou  did  not  write  down,  that  now  occurred  to 
you,  in  answer  to  the  counsel  for  the  President ; 
what  was  that  remark  7 

Ansmtr.  I  said  that  in  answer  to  his  ques- 
tion whether. I  had  sworn  to  all  that  Ho  did 
say.  I  recollect  now  General  Thomas  sayinff 
he  did  notwish  any  "onpleasantness."  Idid 
not  think  it  necessary  to  pntthat  in  my  record. 

Question.  Bid  he  emphasize  it  in  tliat 
' '  onpleasantness  7' ' 

Answer.  The  gentlemen  heard  it,  and  it  was 
spoken  of  afterward,  but  I  did  not  think  it 
was  anything  pertaining  to  this  question ;  and 
i)erhaps  some  other  litfle  words  were  said 
and  then  that  did  not  amount  to  anything. 
Question.  I  must  aljll  aek  you  to  give  tc 
Senate  with  a  little  more  distinctneas  whether 
it  was  the  remark,  saying,  "  I  do  not  want 
any  unpleasantness  between  us,"  or  was  it  the 
use  of  what  has  almost   become  a  technical 
term,  that  "there  shall  not  be  any  onpli 


I   only  state  what 


Answer.  Well,  sir,  I 
General  Thomas  s^d. 

Question.  The  emphasis  is  something. 
Aaswer.  "  OnpleasaQtueas"  was  the  espres- 
fflon  used. 
By  Mr.  Stanbehx; 

Qiiestion.  This  evidence  is  as  to  a  word ;  I 
do  not  know  ita  materiality;  but  did  he  speak 
the  word  in  the  ordinary  way? 

Answer.  He  spoke  it  in  the  way  I  have 
mentioned. 

Question.  Now  give  his 

Answer.  He  said  as  he  eaiue  m,  in  connec- 
tion with  what  I  have  said— I  did  not  consider 
it  material,  and  did  not  put  it  down— that  he 
did  not  wi^  any  "onpleasantness." 

Question.  In  what  part  of  the  convereation 
did  that  come  in? 

Answer.  Somewhere  in  the  first  part  of  the 
conversation :  it  was  in  the  first  part. 

Question.  Was  it  in  the  firat  part  or  after 
Stanton  had  ordered  him  to  go  to  Iue  room  ? 


A  swee.  I  think  it  was  before  that — in  the 
forepart  of  his  conversation. 

Quest  on.  At  the  very  beginning? 

Ai»wtr.  Yes,  sir;  near  the  beginning. 

Quest  in.  Had  jou  taken  down  anything 
before  that  was  said? 

Answer.  Yes,  sir;  the  first  thing  he  said 
wai       Good  morning,  Mr.   Secretary,"   and 

Good  morning,  gentlemen." 

Question.  Did  yon  take  that  down? 

Answer.  I  did,  sir. 

Question.  You  thought  that  waa  material? 

Answer.  1  took  it  down. 

Question.  Then  next,  afier  that,  did  he  say 
he  did  not  wish  any  unpleasantness  7         t 

Answer.  I  cannot  saythat  the  next  words  ho 
said  after  that  were  those.  It  was  in  the  fore- 
part of  the  conversation. 

Question.  But  that  you  thought  immaterial? 

Answer.  1  did  not  put  it  down ;  I  thought, 
perhaps,  it  was  immaterial.     It  occurs  to  me 

iw,  as  I  know  it  excited  something  of  a  smile 

the  time  he  spoke  it. 

Mr.  Manager  BINGHAM.  As  I  understand 
it,  the  counsel  are  desiring  to  know  of  the  wit- 
ness what  he  thought  of  the  importance  that 
ought  to  he  attached  to  the  word.  I  suppose 
it  is  not  for  the  witness  to  swear  what  bethought 
about  it. 

Mr.  BVAETS.  We  are  cross-examining  as 
to  the  completeness  or  perfection  of  the  wit- 
ness's memorandum.  It  certainly  is  material 
to  know  why  he  omitted  some  parts  and  inserted 
Others. 

Mr.  Manager  BINGHAM.  Wewillnotpresa 
the  objection. 

Mr.  STANBEEY.  We  have  nothing  further 
to  ask  of  this  witness. 

Hon.  James  K.  Moorhbas  sworn  and  exam- 

By  Mr.  Manager  Butlek  : 

Question,  I  believe  you  are  a  member  of  the 
House  of  Representatives? 

Anstner.  I  am. 

Question.  We  have  learned  from  the  testi- 
mony of  the  last  witness  that  you  were  present 
at  Mr.  Secretary  Stanton's  office  when  General 
Thomas  came  in  there  to  make  some  demand; 
will  yoa  state  cow  in  yonr  own  way,  as  well  as 
yon  can,  what  took  place  there,  assisting  your 
memory,  if  you  have  any  memorandum,  as 
yon  please  7 

Answer,  I  will,  sir.  I  was  present  at  the 
War  Department  on  Saturday  morning,  the 
22d  of  Fehruarr,  I  believe,  and  I  understood 
that  General  Thomas  was  to  be  there  to  take 
possession  of  the  Departraent  that  morning.  I 
went  from  my  boarding-house,  which  is  Mrs. 
Carter's  on  the  hill;  I  went  to  the  War  De- 
partment in  company  with  Dr.  Burleigh,  who 
boarded  there,  a  friend  of  Mr.  JohuBOn's,  who 
told  me  he  bad  bad  aconversation  with  General 
Thomas  the  night  before 

Mr.  CURTIS.     That  is  not  material. 

The  Witness.     I  was  giving  the  reason  why 
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I  went  there.  I  was  there,  ani  General 
Thomas  came  in.  The  teatimony  of  Mr.  ViN 
Horn  is  correct  as  to  what  passed.  I  did  not 
take  any  metnorandup  of  the  early  part  of  the 
coaversiition ;  but  I  would  corroborate  his 
statement 

Mr.  CURTIS.    That  we  object  to. 

Mr.  STANBEBY.    That  will  not  do. 

The  Witness,  {continuing.)  Until  the  point 
at  which  he  said  General  ITiomas  went  across 
to  General  Schriver's  room.  He  did  go  there ; 
hewas  followed  by  Mr.  Stanton,  and  Mr,  Stan- 
ton asked  me  to  go  over  there.  Aft«r  they  got 
there  Mr.  Stanton  put  a  direct  question  to  Gen- 
eral Thomas,  and  asked  me  to  remember  it. 
He  said,  "  General  Mookhead,  I  want  yon  to 
take  notice  of  tliia  and  of  the  answer;"  and 
that,  induced  me  to  make  a  memorandam  of 
itj^which  I  think  I  have  among  my  papers  now. 
I  proceeded  to  search 


r-thei 


very  brief,  and  was  made  roughly,  but  so 
I  thought  I  could  onderetand  and  know  what 
it  meant  myself,  and  I  can  explain  it  to  anj* 
person.  [Reading.]  Mr.  Stanton  said,  "  Gen- 
eral Thomas,  you  claim  to  be  here  aa  Secre- 
tary of  War,  and  refuse  to  obey  my  orders?" 
General  Thomas  replied,  "I  do,  sir."  After 
that  had  passed  I  walked  to  the  door  leading 
into  the  6all  and  I  was  called  back,  or  from 
what  I  heard  my  attention  was  attracted  so  that 
I  returned.  Mr.  Stanton  then  said,  "  General 
Thomas  requires  the  mails  of  the  Department 
to  he  delivered  to  him."  General  Thomas 
said ;  "I  require  the  mails  of  the  Department 
to  be  delivered  to  me,  and  I  will  transact  the 
business  of  the  office."  I  had  not  heard  Gen- 
eral Thomas  say  this  entirely  and  clearly,  but 
Mr.  Stanton  repeated  it  in  this  way,  and  said : 
" General  Thomas  says  'I  require  the  mails 
of  the  Department  to  be  delivered  to  m "  "^ 
I  will  transact  the  business  of  the  office. 

asked  General  Thomas  if  he  had  made 

those  words.  I  asked  him  if  he  had  stated 
this ;  and  he  assented,  and  added :  "  You  may 
make  it  as  full  as  you  please." 

That  is  all  the  memorandum  I  made,  and  I 
made  that  at  the  time  and  place. 
Cross-examined  by  Mr.  Stanbert; 
Question,  When  you  arrived  at  Mr.  Slao' 
ton's  office  whom  did  you  find  there  ? 

Answe^.  I  did  not  make  a  memorandum  of 
that,  and  I  cannot  tell  exactly.  There  were  a 
number  of  members  of  Congress  there.  When 
Mr.  Vah  Horn  was  reciting  the  names,  I  re- 
cognized them  as  having  been  there,  and  I 
remember  Judge  Kelley  in  addition  to  the 
names  mentioned. 

fMr.  Van  Horn  sitting  in  the  Chamber  said, 
mentioned  him."] 
Question.  How  long  had  you  been  at  the 
office  before  General  Thomas  came  in?   . 
Answer.  I  think  about  half  an  honr. 
Question.  Did  you  see  him  coming? 
Ansaier.  Yes,  sir;  I  saw  bira  coming.    The 
windows  opened  out  toward  the  WhiM  House, 


and  it  was  announced  by  some  person  near  the 
window  that  General  Thomas  was  coming;  and 
I,  with  some  others,  got  up  and  looked  out 
of  the  window  a/id  saw  him  coming  along  the 
walk,  and  we  expected  somewhat  of  a  scene 

QmsUon.  When  he  came  in,  did  he  come  in 
attended,  or  was  he  alone? 

Ansieer,  He  was  alone. 

Question.  Was  he  armed  in  any  way? 

Answer.  I  did  not  notice  any  arms. 

Question.     Side  arms  or  others? 

Answer.  I  did  not  notice  anything  except 
what  the  Almighty  had  given  him, 

Qiiestion.  Now,  state  just  what  took  place 
and  what  was  said  after  he  came  in,  according 
to  your  own  recollection  ? 

Answer.  I  think  I  have  stated  it  about  as 
well  as  I  can.  When  he  came  in  he  passed 
the  complimenta,  "Good  morning,  Mr.  Secre- 
tary ;"  and  "Good  morning,  gentlemen ;"  and 
I  think  Mr.  Stauton  asked  him  if  he  had  any 
business  with  him. 

Question.  Did  Mr.  Stanton  return  his  salute? 

Anawer.  Yes,  sir;  I  think  so. 

Question.  Was  Mr.  Stanton  sitting  or  stand- 
ing? 

Ansieer.  During  the  time  I  was  there  he  was 
doing  both  i  I  cannot  tell  exactly  what  he  was 
doing  at  the  time  General  Thomas  spoke  to 
him,  but  ha  was  down  and  up  and  walking 

ound,  sometimcssitting,  sometimes  standing. 

Qmstitm,  Did  he  ask  the  General  to  take  a 
seat? 

Ansmer.  I  think  not,  sir. 

Question.  Did  he  take  a  seat  ? 

Answer.  No,  sir;  he  did  not;  hedidnotin 

,at  room.     I  think  he  took  a  seat  when  he 

ent  into  General  Sohriver's  room. 

Question.  But  he  neither  took  a  seat  nor,  as 
you  recollect,  was  asked  to  take  a  seat? 

Answer.  Not  that  I  recollect. 
Question.  After  these  good  mornings  passed 
what  was  the  next  thing? 

Answer.  General  Thomas  said  that  he  was 
there  as  Secretary  of  War  ad  interim;  he  was 
appointed  by  the  President,  and  came  to  take 


Question.  Waatherenotiing  said  before  that? 

Ansiner.  Not  to  my  recollection.  I  took  no 
memorandum  of  anything  before  that,  and 
before  what!  have  stated  already. 

Question.  Did  I  not  understand  you  to  say 
that  Mr.  Stanton,  when  he  came  in  and  the 
salutes  were  passed,  asked  him  what  business 
he  had  with  him? 

Answer,  Yes,  sir ;  and  in  reply  to  that  he 
said  what  I  have  stated.  I  did  not  know  yon 
wished  me  to  repeat  what  I  had  stated.  I 
stated  that. 

Question.  In  reply  to  that  question  of  Mr. 
Stanton,  what  did  61r.  Thomas  say? 

Answer.  He  said  he  was  there  as  Secre- 
ta^'  of  War  ad  interim,  to  take  possession 
of  the  office.  Mr.  Stanton  told  him :  "Genera! 
Thomas,  I  am  Secretary  of  War ;  you  are  the 
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Adjutant  General ;  I  order  jon  to  ;our  room, 

Question.  He  ordered  him  to  his  room? 

Answer.  Yea,  sir. 

Question.  What  was  the  replj  ? 

Answer.  The  reply  was  that  he  would  not 
obej  the  order ;  that  he  (Thomas)  waa  Secre- 
t&ry  of  War  ad  interim. 

Quisfion.  What  followed  that  ? 

Answer.  I  do  not  know  that  there  was  any- 
thing further.  Very  soon  after  that  General 
Thomas  retired  over  to  General  Schriver'a 
room ;  Mr.  Stanton  followed  him  and  asked 
me  to  go  over,  and  I  have  giren  joa  what 

Question.  After  General  Thomas  left,  did 
Mr.  Stanton  tell  you  why  he  wanted  you  to 
accompany  him? 

Answer.  No.  , 

Question.  Bnt  he  asked  you  to  go  with  bim? 

Answer.  Yes,  sir. 

Question.  Did  yon  know  where  he  was  going  ? 

Ansvter.  I  knew  he  was  going  over  to  that 

Question.  Dldyouknowhewasgoingtohave 

a  further  conversation  with  General  Thomas? 

Answer.  Iexpeotedso;buthedidnotsaj|80. 

Question.  Did  he  ask  an;  one  else  besides 


self? 


'.s  your- 


Answer.  Mr.  Van  HoRsandaomeothergen- 
tleroan  followed. 

Question.  Did  yoa  get  into  the  room  as  soon 
as  Mr.  Staaton? 

Aiiswer.  Immediately  after  him. 

Question.  Did  you  get  there  before  any  con- 
versation bwan? 

Answer,  I  think  about  the  time.  I  followed 
immediately,  and  there  waa  no  conversation 
of  any  marked  signiScance  until  that  which  I 
have  mentioned. 

Question.  What  was  the  conversation,  sig- 
nificant or  not,  that  took  place  between  Mr. 
Stanton  and  General  Thomas  after  you  got  into 
that  room? 

Answer.  I  cannot  recite  it,  because,  as  I  told 
jou,  I  did  not  take  a  memorandum  of  it,  and 
it  was  not  important  enough  to  be  impressed 
on  my  mind.     I  do  not  recollect. 

Question.  But  you  have  an  impression  that 


tber.      ..  . 

Answer.  I  think  there  was  som 
joking  or  something  of  that  kind.     They  ap- 
peared to  be  in  pretty  good  humor  with  each 

Question.  That  is,  the  pardea  did  not  seem 
to  he  in  any  passion  at  all  7 

Answer.  Not  hostile. 

Question.  But  in  good  humor  ? 

Answer.  Yea,  sir. 

Question.  Joking? 

Answer.  Yes,  sir. 
,  Question.  Do  joij  recollect  any  of  the  jokes 
that  passed  1 


Answer.  No,  sir. 

Question,   Then  who  first  commenced  the 
erious  conversation  in  Schriver's  room? 
Answer,    Mr.  SUnton,  I  think,  asked  this 


Question.  When  the  question  was  answered, 
as  I  understand,  Mr.  Stanton  desired  you  to 
remember  it  ? 

Answer.  Yes,  sir. 

And  then  immediately  you  left 


there 


m? 


Answer.  Very  shortly  after. 
Question.   Do  you  recollect  anything  said 
between  them  except  that  before  you  left  the 

Answer.  No,  sir;  I  do  not. 
Question.  Did  you  get  back  to  Mr.  Stanton's 
-     only  into  the  ante- eh  amber  o 


haU, 
St.  Stanton's 


and  the 

Answer.  1  had  got  hack  to 
room,  I  think,  or  to  the  door. 

Question.  What  then  induced  vou  to  return 
■to  General  Schriver's  room  ? 

Answer.  I  found  there  was  some  question 
asked  there  then  that  Ithought  was  important, 
and  I  paid  some  attention  to  that,  ana  I  then 
went  to  hear  what  that  was;  and  then  Mr. 
Stanton  told  me  that  he  wanted  me  to  take 
notice  of  that. 

Question.  That  was  as  to  the  mails  of  the 
Department  ? 

Answer.  Yes,  sir. 

Question.  Anythingfurther? 

Answer.  Yea,  sir ;  what  I  read.  There  was, 
in  addition  to  the  mails  of  the  Department,  a 
statement  that  he  was  there  as  Secretary  of 
War. 

Question.  After  that  did  you  remain  any 
louger  in  Schriver's  room  ? 

Answer.  No.  sir ;  I  think  not. 

Question.  Who  came  out  first,  Mr.  Stanton 
or  yourself? 

Answer.  I  came  out  first  and  left  Mr.  Stan- 

Question.  How  long  did  Mr.  Stanton  remain 
there  after  you  left? 

Answer.  I  think  a  very  short  time,  for  I 
left  about  that  time  to  go  to  the  Capitol.  It 
was  then  getting  on  toward  twelve  o'clock; 
and  I  left,  and  I  know  I  did  not  get  to  the 
Capitol  tiii  after  twelve  o'clock. 

Question.  Did  all  the  company  then  leave? 

Answer.  Most  of  them  left.  I  think  the 
members  of  the  House  all  left. 

Question.  Who  stayed? 

Answer.  1  do  not  remember  who  stayed. 
There  were  a  number   of  gentlemen   there. 

Question.  Who  do  you  recollect  was  there, 
besides  members  of  the  House? 

Answer.  I  cannot  call  to  mind  now  or  give 
the  name  of  a  gentleman  that  was  there,  but  I 
know  there  were  others. 

Question.  Were  any  other  gentlemen  there 
except  the  regular  clerks  of  the  Department  at 
that  time? 


>y  Google 


119 


Afweer.  Yea,  air;  others  than  clerks  of  the 
Department. 

Question.  Were  they  military  men  or  civil- 

Ansmer,  During  some  part  of  tlie  morning 
there  was  a  military  man  there.  I  believe 
during  the  time  I  was  there  I  saw  General 
Grant  there. 

Question,  At  what  time  was  he  there? 

Answer.  Itbitik  It  was  during  that  morning; 
but  I   am  not  certain.     I  hate  been  there  a 

food  many  times,  and  I  have  seen  him  there  at 
ifferent  times. 
Question.  Was  he  there  dnring  either  of  these 
conversations  that  you  have  mentioned  ? 

'  ■ ;  he  was  not  present  at  the 


Question.  Was  it  before  or  after  the  conver- 
sations that  General  Grant  came  in? 

Ansmer.  I  have  stated  that  I  was  not  distinct 
about  the  time,  nor  certain  whether  it  was  that 
morning  or  at  another,  but  I  rather  think  he 
waa  there  during  that  morning. 

Question.  Do  you  jecollect  any  observation 
on  the  part  of  General  Thomas  to  the  effect 
that  he  wished  no  unpleasantness? 

Ansicer.  I  do  not  think  I  recollect  his  using 
that  term. 

Question.  Anything  like  it? 

Ansicer.  No,  air ;  I  do  not. 

Question.  Did  there  appear  to  be  any  un- 
pleasantness? 

Answer.  There  did  not ;  General  Thomas 
wanted  to  get  in,  I  thought,  and  Mr.  Stanton 
did  not  want  to  go  out. 

Question.  But  there  was  nothing  offensive 
on  either  side? 

ATiswer.  There  was  nothing  very  belliger- 
ent on  either  side. 

Question.  Was  there  any  joking  in  Mr.  Stan- 
ton's  room  %s  well  aa  in  Schrivcr's  room? 

Ansiner.  No,  sir. 

Question.  Any  occasion  for  a  laugh  ? 

Answer.  It  was  more  stern  in  Mr,  Stanton's 
room,  as  he  once  or  twice  ordered  General 
Thomas  to  go  to  his  room  as  a  subordinate. 

Question.  That  was  the  only  thing  that  looked 
like  sternneaa? 

Answer.  That  maa  rather  stern,  I  thought. 

Reexamined  by  Mr.  Manager  Butler: 

Queslion.  The  counsel  for  the  President 
asked  you  if  General  Thomas  was  armed  on 
that  occasion :  will  you  allow  me  to  ask  if  on 
that  occaaion  he  was  masked? 

Answer.  He  was  not,  sir. 

Hon,  Walter  A.  Bcthleioh  sworn  and  ex- 
amined. 

By  Mr,  Manager  Btm.Eii : 

Question.  What  is  your  name  and  position? 

Answer.  My  name  IsWalter  A.  Bukieiob. 
At  present  I  am  a  Delegate  from  Dakota  Ter- 
ritory in  the  lower  House  of  Congress. 

Qvestion.  Do  you  know  Lorenzo  Thomas, 
Adjutant  General  of  the  Army  ? 

A%su)er,  I  do,  sir. 


Question.  How  long  have  jou  known  him  ? 

Answer.  For  several  years ;  I  cannot  say 
how  many. 

Question.  Have  you  been  on  terms  of  inti- 
macy with  him? 

ATtswer.  I  have  been. 


Question,  Do  you   remember  a 
when   you  'had  some  conversation  with  I__ 
MooBHEiD  about  visiting  Mr,  Stanton's  office? 
Do  you  rememberthat  jou  had  auch  a  eonver- 

Ansioer.  I  recollect  going  to  the  Secretary 
of  War  with  Mr.  Moobhead  on  the  mornifig  of 
the  22d  of  February  last,  I  think. 

Question.  Had  you  on  the  evening  before 
seen  General  Thomas? 

Answer.     I  had. 

Question.  Where? 

Answer.  At  Iiis  house. 

Question.  What  time  in  the  evening? 

Answer.  In  the  early  part  of  the  evening  ;  I 
cannot  name  precisely  the  hour. 

Question.  Had  joua conversation  with  him? 

Answer.  Yes,  sir. 

Mr.  8TANBEEY'.  Wait  a  moment,  if  you 
please.  What  is  the  relevancy  of  that  to  thh 
inquiry  ?  I  understand  (his  is  about  a  conver- 
sation of  this  witness  with  General  Thomas. 

Mr.  Manager  BUTLER.  The  object  is  to 
show  the  intent  and  purpose  with  which  Gen- 
eral Thomas  went  to  the  War  Department  on  the 
morning  of  the  22d  of  February;  that  he  went 
with  the  intent  and  purpose  of  taking  posses- 
sion by  force;  that  he  alleged  that  intent  and 
Birpose;  that  in  consequence  of  that  allegation 
r.  Bdrieioh  invited  General  Moorebaii 
and  went  an  to  tlie  War  Office.  The  conver- 
sation whidi  I  expect  to  prove  is  this :  after 
the  President  of  the  United  States  had  ap- 
pointed General  Thomas  and  given  him  direc- 
tions to  take  the  War  Office,  and  after  he  had 
made  a  quiet  visit  there  on  the  21st,  on  the 
evening  of  the  2Ist  he  told  Mr.  Burleigh  that 
the  next  day  he  was  going  to  take  possession 
by  force.     Mr.  Bitkleigh  said  to  him- — — 

Mr.  STANBBEY.  No  matter  about  that. 
We  object  to  that  testimony. 

Mr.  Manager  BUTLER.  Yon  do  not  know 
what  you  object  to  if  you  do  not  hear  what  I 

Mr.  8TANBERY.    We  object  to  it. 

M*.  CURTIS.  WeknowsufBcientlyforthe 
purpose  of  the  objection. 

ITie  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  the  testimony  Is  competent,  and  it  will 
be  heard  unless  the  Senate  Uiink  otherwise. 

Mr.  DRAKE.  I  auppose,  sir,  that  the  ques- 
tion of  the  competency  of  evidence  in  this 
court  is  a  matter  to  be  determined  by  the  Sen- 
ate and  not  by  the  presiding  officer  of  the 
court.  The  question  should  be  submitted,  I 
think,  sir,  to  flie  Senate.  I  take  exception  to 
the  presiding  officer  of  the  court  undertaking 


a  decide  a  point  of  that  kind. 
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_  The  CHIEF  JUSTICE.  The  Chief  Juatice 
ia  of  opinion  that  it  is  his  dnty  to  iJecIde  pre- 
liminarily upon  objections  to  evidence.  If  he 
is  incorrect  in  that  opiuioa  it  will  be  fortho 
SenSite  to  correct  hioi. 

Mr.  DBASE.  I  appeal,  sir,  from  the  de- 
cision of  the  Chair,  and  demand  a  vote  of  the 
Senate  upon  tlie  question. 

Mr.  FOWLER.  Mr.  Chief  Justice,  I  beg 
to  know  what  your  decision  ia? 

The  CHIEF  JUSTICE,  The  Cffief  Justice 
states  to  the  Senate  that  in  bb  judgment  it  is 
fais  duty  to  decide  upon  questions  of  evidence 
in  the  first  instance,  and  that  if  any  Senator 
desir^a  that  the  question  shall  then  be  sub- 
mitted to  the  Senate  it  is  his  duty  to  submit 
it.  So  fiir  as  he  is  aware,  that  has  been  the 
usual  course  of  practice  in  trials  of  persons 
impeached  in  the  House  of  Lords  and  in  the 
Senate  of  the  United  States. 

Mr.  DRAKE.  My  position,  Mr.  President, 
is  that  there  is  nothing  in  the  rules  of  this  Sen- 
ate sitting  upon  the  trial  of  an  impeacbment 
which  gives  tliat  authority  to  the  Chief  Justice 
presiding  over  the  body. 

Mr.  FBSSBNDEN.    The  Senator  is  out  of 

Mr.'jOHNSON.  Icallthehonorablemem- 
ber  from  Missouri  [Mr.  Dbake]  to  order. 
The  question  is  not  debatable  in  the  Senate. 

Mr.  DRAEE.  I  am  not  debating  it ;  I  am 
stating  my  point  of  order. 

The  CHIEF  JUSTICE.    The  Senator  will 

Mr.  Manager  BUTLER.  If  the  President 
please,  is  not  this  question  debatable? 

The  CHIEF  JUSTICE.  It  is  debatable  by 
the  Managers  and  counsel  for  the  defendant; 
not  by  Senators. 

Mr.  Manager  BUTLER.  We  have  the 
honor,  Mr.  President  and  gentlemen  of  the 
Senate,  to  object  to  the  ruling  just  attempted 
to  be  made  by  the  presiding  ofBcer  of  the 
Senate ;  and,  with  the  utmost  submission,  but 
with  an  equal  degree  of  firmness,  we  must 
insist  upon  our  objection,  because,  otherwise, 
itwoula  always  put  the  Managers  in  the  con- 
dition, when  the  ruling  was  against  them,  of 
appealing  to  the  Senate  as  a  parliamentary 
body  against  the  ruling  of  tbe  Chair.  We 
have  been  too  long  in  parliamentary  and  other 
bodies  not  to  know  how  much  disadvant^e 
it  is  to  be  put  in  that  portion — the  position, 
whether  real  or  apparent,  of  aj^ealing  from 
the  ruling  of  thepresiding  ofBcerof  theSer'- 
We  are  very  glad  that  this  question  has  t 
up  upon  a  ruling  of  tbe  presiding  officer 
which  is  in  our  favor,  so  liiat  we  do  not  appear 
to  be  invidious  in  making  the  objection. 
Although  it  has  fallen  from  the  presiding 
officer  that  he  understands  that  all  the  prece' 
dents  are  in  the  direction  of  his  intimation  of 
opinion,  yet,  if  we  understand  the  position 
taken,  the  precedents  are  not  in  support  of 
that  position.  Lest  I  should  have  the  misfor- 
tune to  misstate  the  position  of  the  presiding 


officer  of  the  Senate,  I  will  state  it  as  I  under- 
stand it,  subject  to  his  correction. 

I  understand  the  position  to  be  that  pri- 
marily, as  a  judge  in  court  would  have  the  right 
to  do,  the  pfesidiug  officer  of  tbe  Senate  claims 
the  right  to  rule  a  question  of  law,  and  then  if 
any  member  of  the  court  chooses  to  object,  it 
must  be  done  in  the  nature  of  an  appeal,  as 
taken  by  one  Senator  just  now.  If  lam  inoor- 
rect  in  my  statement  of  the  position  of  the  pre- 
sidiiig  officer  I  beg  to  be  corrected. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  slate  the  rule  which  he  conceives  to  be 
applicable,  once  more.  Id  this  body  he  is  the 
presiding  officer ;  he.ia  so  in  virtue  of  his  high 
office  under  tbe  Constitution.  He  is  Chief 
Justice  of  the  United  States,  and  therefore, 
when  the  President  of  the  IFnited  States  ia 
tried  by  the  Senate,  it  is  his  dnty  to  preside  in 
that  body ;  and,  as  he  understands,  he  ia  there- 
fore the  President  of  the  Senate  sitting  as  a 
court  of  impeachment.  The  rule  of  the  Sen- 
ate wfaich  applies  to  this  queslion  is  the  seventh 
rule,  which  declares  that  "the  presiding  officer 
may,  in  the  first  instance,  submit  to  the  Senate, 
without  a  division,  all  questions  of  evidence 
and  incidental  questions.  '  He  is  not  req^uired 
by  that' rule  so  to  submit  those  questions  in  the 
first  instance;  but  for  the  dispatch  of  business, 
as  is  usual  in  the  Supreme  Court,  he  expresses 
his  opinion  in  the  first  instance.  If  the  Senate 
who  constitute  the  court,  or  any  member  of 
it,  deslrestheopinionof  the  Senate  to  be  taken, 
it  is  his  duty  then  to  ^k  for  the  opinion  of  the 

Mr!  Manager  BUTLER.  May  I  respect- 
fully inquire  whether  that  would  extend  to  a 
Manager ;  whether  a  Manager  would  have  the 
right  to  ask  that  a  question  of  law  should  be 
submitted  to  tbe  Senate? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  not.  It  must  be  by  the  action  of  the 
court  or  a  member  of  it. 

Mr.  Manager  BUILEB.  Then  this  matt«r 
becomes  of  very  important  and  momentous 
substance,  because  the  presiding  officer,  who 
is  not  a  member  of  the  court,  who  has  no  vote 
in  the  court,  as  we  understand  it,  except  pos- 
sibly upon  a  question  of  equal  division,  gives 
a  decision  on  a  question  of  law,  it  may  be  of 
the  first  importance,  which,  if  made,  precludes 
tbe  House  of  Representatives  from  asking 
even  that  the  Senate,  who  are  the  triers,  shall 
pass  upon  it.  Thereforeif  this  is  to  be  adopted 
as  a  rule  our  bands  are  tied  ;  and  it  was  in 
order  to  get  the  exact  rule  that  I  have  asked 
the  presiding  officer  of  tbe  Senate  to  state, 
as  he  has  kindly  and  fully  stated,  his  exact 
position. 

The  CHIEF  JUSTICE.  Mr.  Manager,  the 
Chief  Justice  has  no  doubt  of  the  right  of  the 
honorable  Managers  to  propose  any  question 
they  see  fit  to  the  Senate,  but  it  is  for  the 
Senate  itself  to  determine  how  a  question  shall 

Mr.  Manner  BUTLER-    1  understand  Uie 
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diHtinction.  It  is  a  i^kin  one.  The  Managers 
may  propose  a  question  to  the  Senate,  and  the 
Chief  Justice  decidea  it,  and  we  then  cannot 
get  the  question  we  propose  before  the  Senate 
unless  through  the  courtefly  of  some  Senator. 
I  think  I  state  the  position  with  accnracy ;  and 
it  is  the  one  to  which  we  ohjectj  I  again  say, 
reapectfuUy  aa  we  ought,  out  ftrmly,  as  we 

Now,  how  are  the  precedents  upon  this  ques- 
tion? Sorry  I  am  to  be  obligea  to  deny  the 
position  taken  by  the  presiding  officer  of  the 
Senate,  that  the  precedents  in  thia  country  and 
England  are  with  him.  I  understand  that  this 
question ,  as  a  question  of  precedents  in  Eng- 
land, has  been  settled  many,  many  years,  hun- 
dreds of  years.  Not  expecting  that  it  would 
arise  here,  I  have  not  at  hand  at  this  moment 
all  the  books  to  which  I  could  refer,  but  I  can 
give  a  leading  case  where  this  question  arose. 

If  I  am  not  mistaken,  it  arose  in  the  trial  of 
■  Lord  Strafford,  in  the  thirty-second  year  of 
the  reign  of  Charles  II.  The  House  of  Lorda 
had  a  rule  prior  to  the  trial  of  Strafford,  by 
which  the  Commons  were  bound  to  address 
lie  lord  high  steward  as  his  grace  or  "my 
lord,"  precisely  as  the  counsel  for  the  re- 
spondent seem  to  think  themselves  obliged  to 
address  the  presiding  officer  of  this  body 
as  "  Mr.  Chief  Justice."  When  the  prelimi- 
naries of  the  trial  of  Strafford  and  the  other 
popish  lords  were  settled,  the  Commons  ob- 
jected that,  as  apart  of  the  Parliament  of  Great 
Britain,theyoughtnotto  becked  upon  through 
their  managers  to  address  anv  individual  what- 
ever, and  that  their  ftddreasshouid  be  made  to 
the  Lords  in  Parliament.  A  committee  of 
conference  between  the  Commons  and  Peers 
waa  thereupon  had,  and  the  rule  previously 
adopted  in  Qie  House  of  Lords  was,  after  much 
consideration,  rescinded,  and  a  rule  was  re- 
ported and  adopted  in  that  trial,  and  it  has 
obtained  ever  smce  in  all  other  trials.  The 
result  of  the  conference  is  stated  in  this  way : 

■'  On  the  29lli  of  Novembar,  1S80,  it  is  sicreed  at  tliB 
joint  eammittee,  unon  Cha  ohjeetion  made  n;  the 
Oommoneto  oneof  the  rules  laid  donn  bythe  Lords, 
vii;  'Thatwhon  th«  Commons  aliould  aak  anyqaea- 
tions  at  the  trial  they  shonld  applj  themselves  to 
the  lord  stenard,  that  the  managera  should  speak 
to  the  Lords  aa  a  House,  and  say  ■my  lords,'  and 
not  ta  the  lord  hish  stswaidi  and  eay    mylord'or 

A  reason  being  given  that  the  lord  high 
steward  was  not  a  necessary  part  of  the  court, 
but  only  aa  Speaker  of  the  House  of  Lords, 
and  the  Lords  themselves  were  the  only  body 
of  triers.  When  Lord  Strafford  came  to  the 
bar  the  Lords,  conformably  to  this  doctrine, 
on  the  29th  of  November,  1680,  order — 


And  from  that  day  to  the  latest  trial  in  Par- 
liament, which  is  the  Earl  of  Cardigan  case  in 
1841,  the  rule  has  been  followed.  Earl  Car- 
digan being  tried  in  the  House  of  Lords,  Lord 


Chief  Justice  Denman  presided  upon  that  trial, 
and  in  that  case,  as  in  all  the  others,  the  body 
waa  universally  addressed  by  counsel  on  all 
sides,  by  prisoner,  by  managers,  by  everybody, 
as  "  my  lords,"  so  that  there  should  bene  recog- 
nition of  any  superior  right  in  the  presiding 
officer  overany  other  member  of  the  assembly. 
Nor  need  I  upon  this  matter  of  precedents 
stop  here.  In  more  than  these  cases  this  ques- 
tion his  arisen.  In  Lord  Macclesli eld's  case 
in  1724,  if  I  remember  aright,  the  point  arose 
whether  the  presiding  officer  shoula  decide  an 
incidental  question  upon  the  trial ;  but  in  every 
case  Lord  Chief  Justice  King  referred  all  ques- 
tions wholly  to  the  Lords,  saying  to  the  Lords 
"You  may  decide  as  you  please," 

Again,  when  Lard  Erskine  presided  on  the 
trial  of  Lord  Melville,  which  was  a  trial  early 
in  the  century,  conducted  with  as  much  care, 
regard,  forms,  and  witi  the  utmost  preseiTa- 
tion  of  decency  and  order  of  the  proceedings, 
the  question  was  put  to  him  whether  he  ruled 
points  of  law,  and  he  expressly  disclaimed  that 
power;  saying  in  substance,  on  every  ruling 
of  an  incidental  question,  "  Unlcaa  any  noble 
lord  should  think  that  this  matter  should  be 
further  conaidered  in  the  Chamber  of  Parlia- 
ment, I  will  give  my  opinion,"  thereby  always 
submitting  the  question  to  the  lords  in  the  first 
instance. 

Again,  in  Lord  Cardigan's  case,  to  which  I 
have  just  referred,  when  a  question  of  evidence 
arose  as  to  whether  a  card  on  which  the  name  of 
Harvey  Garnett  Tuckett  was  placed  should  be 
given  in  evidence,  the  question  being  whether 
the  man's  name  waa  Harvey  Garnett  Phipps 
Tuckettor  only  Harvey  Garnett  Tuckett,  but  a 
question  on  which  the  whole  trial  finally  turned 
wheli  afterward  the  whole  evidence  was  in, 
Lord  Denman,  instead  of  deciding  thequeation, 
submitted  it  to  the  Lords,  as  follotvs : 

"Tho  incooronicnce  of  olcarine  the  House  is  so 
great  that  I  should  rather  venture  to  propose  that 
thedeeisiOD  o f  this  question .  if  yonr  lordships  should 
beoalleduponto  decide  it,  had  batter  be  postponed," 
The  question  was  not  at  that  time  pressed. 
And  when  the  Attorney  General  of  England 
made  his  ai^ument  upon  the  evidence  Lord 
Denman  arose  andapoloeized  to  the  House  of 
Lords  for  having  allowed  him  to  argue,  and 
said  in  substance  he  hoped  this  would  not  be 
drawn  into  a  precedent  in  criminal  trials,  but 
that  he  did  not  think  it  quite  right  for  him  to 
interfere  and  stop  him.  And  when,'  finally, 
the  Lords  deliberated  with  closed  doora  upon 
the  point  taken,  and  Lord  Denman  gave  an 
opinion  to  the  Lords  upon  whether  the  proof 
sustained  the  indictments  his  lordship  said: 

"If.  mr  lords,  the  present  were  an  ordinary  oase. 
tried  before  one  of  tbe  inferior  courts,  and  the  same 
objection  had  been  taken  in  this  stage  to  Uie  proof 
of  ideutity,  the  judge  would  consult  bis  notes,  and 
explain  now  far  he  thought  tbe  objeotion  well 
founded,  and  I  apprehend  that  the  jury  would  at 
once  return  a  verdict  of  acquittal. 

■      '■"        ■■*■    ;inthi3HighCourtofPar- 
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n,  wbieh  is  respectfully 
eofslidtingthoseofthe 


auBd,  r  shflil  be  greatl?  indebted  to  anrotyonr  lord- 
ships nho  will  be  bo  kind  as  toiDStiuotmsinit.  In 
tiiB  absence  of  any  otber  BuggeatloD,  I  venture  to 
declare  my  onaiudgment.  ip-oundGd  on  the  reasons 
briefly  aubniitted,  that  the  Earl  of  Cttrdigan  ie  eutj- 
tled  to  be  declared  not  guiltT'" 

Now,  then,  in  the  light  of  anthorit;,  in  the 
light  of  the  precedents  to  which  the  presiding 
officer  has  appealed,  in  the  light  of  reaaon, 
and  in  the  light  of  principle,  we  are  bound  to 
object  to  this  claim  of  power  on  the  part  of 
the  Chief  Justice.  I  say  againitisnotamere 
queatioD  of  form,  foe  all  m^re  forms  we  would 
waive ;  but  it  ie  a  question  of  substance.  It 
is  a  question  whether  the  House  of  Represent- 
atives can  bring,  bj  their  own  motion,  to  the 
Senate  a  quesdou  of  law,  if  the  Chief  Justice 
who  is  presiding  chooses  to  stand  between  the 
Senate  and  the  House  and  its  prosecution. 
That  ie  a  question  of  vital  importance,  upon 
which,  for  the  benefit  of  the  people  for  all  time 
hereafter,  if  it  did  not  make  anj  difierence  in 
this  case,  I  would  not  jield  one  hair,  because 
no  jot  or  tittle  of  the  rights  of  the  people  or 
of  the  House  of  Representatives,  so  far  as  I 
understand  them,  shall  ever  fall  to  the  ground 
by  any  inattention  ot  inadvertence  or  yielding 
of  mine. 

Alio? 

of  the  House  of  Representatives.  It  is  this: 
that  when  the  House  of  Representatives  pro- 
poses a  question  of  law  to  the  Senate  of  the 
United  States  on  the  trial  by  impeaehiaent  of 
the  President  of  the  United  States,  the  Chief 
Justice  presiding  in  this  as  a  court  can  stand 
between  the  House  of  Representatives  and  the 
Senate  and  decide  the  question ;  and  then, 
unless  by  the  eourteay  of  some  Senator  who 
maybe  induced  to  makes  motion  for  them,  the 
House  of  Representatives,  through  its  Mana- 
gers, cannot  get  that  question  of  law  decided 
by  the  Senate. 

I  should  be  inclined  to  deem  it  my  duty,  and 
I  believe  my  associate  Managers  will  agree 
with  me  if  we  are  put  in  that  position,  to  ask 
leave  to  withdraw  and  take  instruction  from 
the  House  before  we  lay  the  rights  of  the  House, 
bound  hand  and  foot,  at  the  feet  of  any  one 
man,  however  high  or  good  or  just  he  may  be ; 
for,  as  I  respectfully  bring  to  your  attention, 
itisaqueslionofmostmomentousconsequence, 
although  not  so  great,  not  of  so  much  conse- 
quence now,  when  we  have  a  learned,  able, 
honest,  candid,  patriotic  Chief  Jusdce  in  the 
chair,  as  it  may  be  hereafter.  Let  us  look 
forward  to  the  time  which  may  come  in  the 
history  of  this  nation  when  we  get  a  Jeffries 
as  lord  high  steward  or  Chief  Justice.  I  want, 
then,  that  the  precedent  set  in  this  good  time, 
by  good  men,  when  ererythiDg  is  quiet,  wl*^ 


the  countt7  is  not  disturbed,  to  be  such  as  to 
hoM  any  future  Jeffries  as  did  the  precedents 
of  old ;  for  this  brings  to  my  mind  Jeffries' 
conduct  on  an  exactly  similar  question,  when 
he  w^  held  bound  by  the  precedents  of  the 
House  of  Lords.  In  the  trial  of  Lord  Del- 
ameie,  Chief  Justice  Jeffries,  being  lord  high 
steward,  presiding,  said  to  the  earl  as  he  came 
to  plead — I  give  substance  now,  not  words — 
"My  lord,  you  had  better  confess  and  throw 

tonrselfon  the  meroyof  the  king,  your  master; 
e  is  tbe  fountain  of  all  mercy,  and  it  will  be 
better  for  you  so  to  do."  The  accused  earl 
replied  to  him :  "  Are  you,  my  lord,  one  of  my 
judses,  that  give  me  such  advice  here  on  my 
trial  for  my  death?"  Jeffries,  quailing  before 
the  indignant  eye  of  the  man  whose  rights  be 
was  interfering  with,  said :  "  No,  I  am  not  one 
of  your  judges;  1  only  advise  you  as  a  friend." 
I  desire  the  precedentsfixednowin  good  time, 
as  strong  as  they  were  before  JeSnes's  time, 
so  that  hereafter,  when  we  get  a  Jeffries,  if  we- 
ever  have  that  misfortune,  he  shall  be  bound 
by  them.  We  have  had  a  Johnson  in  the  presi- 
dential chwr  i  and  we  cannot  tell  who  may  get 
into  the  chair  of  the  Chief  Justice  in  the  far 
future ;  but,  if  we  do  ever  get  a  Jeffriesin  that 
cliair,  I  want  tbe  {irecedent  upon  this  point  bo 
settled  now  that  it  cannot  be  in  any  way  dis- 
turbed, so  as  to  bold  him  to  the  true  rule  as 
with  hooks  of  steel. 

The  CHIEF  JUSTICE.  The  Chair  will 
state  tbe  question  for  the  consideration  of  tbe 
Senate.  The  honorable  Manager  put  a  ques- 
tion to  tbe  witness.  It  was  objected  to  on  tbe 
part  of  the  counsel  for  the  President.  The 
Chief  Justice  is  of  opinion  that  it  is  his  duty 
to  express  bis  judgment  upon  that  question, 
subject  to  having  the  question  put  upon  the 
requisition  of  any  Senator  to  the  Senate.  Are 
you  ready  for  the  question? 

Mr.  GRIMES.  The  question  is,  whether 
the  judgment  of  tbe  Chief  Justice  snail  sttond 
as  the  judgment  of  tbe  Senate? 

The  CHIEF  JUSTICE.    Yes,  sir. 

Mr.  DRAKE.  No,  sir.  I  raise  the  ques- 
tion that  the  presiding  officer  of  the  Senate  bad 
no  right  to  make  a  decision  of  that  question. 

The  CHIEF  JUSTICE.      Tbe  Senator  is 

Mr.  DRAKE.  I  wish  that  question  put  to 
the  Senate,  sir. 

The  CHIEF  JUSTICE.  The  Senator  wUl 
come  to  order. 

Mr.CONKLING.  Mr._  President,  Irisefor 
information  from  the  Chair.  I  beg  to  inquire 
whether  the  question  upon  which  tbe  Senate  is 
about  to  vote  is  whether  the  proposed  testi- 
mony be  competent  or  not,  or  whether  the 
presiding  officer  be  competent  to  decide  that 
question  or  not? 

Tbe  CHIEF  JUSTICE.  It  is  the  last  ques- 
tion, whether  the  Chair  in  the  first  instance 
may  state  bis  judgment  upon  such  a  question. 
That  is  the  question  for  the  consideration  of 
the  Senate.  The  yeas  end  nays  will  be  called. 
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Mr.CONKLING.  Before  the  yeas  and  nays 
are  called,  I  beg  that  the  whole  of  the  latter 
clause  of  the  seventh  rale  may  bo  read  for  the 
iaformation  of  the  Senate. 

The  CHIEF  JUSTICE,  {to  the  Secretary.) 
Read  the  rule- 
Mr.  HOWARD.   Readthewholeoftherule. 
The  Secretary  read  as  follows : 
'•VII.  ThB  Presiding  Officer  of  fhe  Senate  shall 
direct  all  secesaarf  preparutionsin  ths  Seaate  Cham- 
ber, and  the  nresidine  officer  upon  the  ttial  shall 
direct  all  the  forms  of  proceeding  while  Iho  Senate 
are  aittiiigfortliepnrpoBeof  frying  an  impeachmonl. 
and  all  forma  dnring  the  trial  not  athemise  specially 
uroTided  for.    The  oreaidiiig  officer  may,  in  the  flrst 
leSenate^ without B  divisiaa.all 


Mr.  Manager  BINGHAM.  Mr.  PreBideiit, 
af^r  consultation  with  my  associate  Managers, 
I  ask  leave  to  make  some  additional  remarks 
to  the  Senate  before  this  vote  be  taken  and  to 
call  the  attention  of  Senators  especially  to  rule 
seven  to  which  the  President  made  reference. 
We  think  ourselves  justified  in  asking  the 
Senate  to  consider  that  rule  seven  does  not 
contemplate  any  departure  from  the  long' 
establishedusagogoverning  proceedings  of  tbiB 
character!  in  other  worda,  that  rule  seven 
aimpiy  does  provide  that,  "  The  presiding 
ofScer  may,  in  the  first  instance,  submit  to 
the  Senate,  without  a  division,  all  questions 
of  evidence  and  incidental  qnestions ;  but  the 
same  shall,  on  the  demand  of  one  fifth  of  the 
members  present,  be  decided  by  yeas  and 
nays."  We  respectfully  submit  to  the  Senate, 
with  all  respect  to  the  presiding  officer,  tiiat 
bis  rule  means  no  more  than  this :  that  if  no 

Question  be  raised  by  the  Senators  and  one 
ftb  do  not  demand  the  yeas  and  nays,  it 
authorizes  the  presiding  officer  simply  to  take 
the  sense  of  the  Senate  upon  all  such  gnestions 
without  a  division,  and  there  it  ends. 

J  beg  leave  further  to  say  to  the  Senators,  in 
connection  with  what  has  fallen  already  from 
my  associate,  thatil  look  upon  this  question 
uow  involved  in  the  decision  of  the  presiding 
officer  as  settled  by  the  very  terms  of  the  Con- 
stitution itself.  The  Conetitntion  of  the  United 
States,  as  the  Senators  will  remember,  pro- 
vides that  the  Senate  shall  have  the  sols 
power  toi  try  all  impeachments.  The  expres- 
sion, "tbe  sole  power,"  as  the  Senat*  wl! 
doubtless  a^ree,  necessarily  means  the  only 
power.  It  includes  everyuiing  pertaining  to 
the  trial.  Every  judgment  that  must  be  made 
is  a  part  of  the  trial,  whether  it  be  upon  a  pre- 
liminary question  or  a  final  question.  It  seems 
to  me  that  the  words  were  incorporated  in  the 
Constitution  touching  this  procedure  in  im- 
jieaehment  in  the  very  .light  of  the  long  con- 
tinued usage  and  practice  in  Parliament.  It 
is  settled,  I  beg  leave  to  remind  Senators,  in 
the  very  elaborate  and  exhaustive  report  of  the 
Commons  of  England  upon  the  Lords'  Jour- 
nals that  tbe  peers  alone  decide  »ll  quesl^one 
of  lav  and  fact  arising  in  such  a  tiit^ 


It  is  settled,  in  otber  words,  that  the  peers 
alone  are  the  judges  in  every  case  of  the  law 
and  the  fact ;  thut  the  lord  chancellor  presid- 
ing is  but  a  ministerial  officer  to  keep  order; 
to  present  for  the  decision  of  the  peers  tbe 
various  questions  as  they  arise;  to  take  their 
judgment  upon  diem ;  and  there  his  antbotitf 

And  this  doctrine  is  considered  so  well 
settled,  I  may  be  permitted  to  iiy  further 
(here  speak  gfm  11  t  fthtbh 
I  have,  how  f  Uy       m     d  )  th  t    t 

is  carried  ttbgatt  tbokaith  law 
and  finds       pi  th     f      th  I  t       f 

Coke,  whe         h    d    1         tb  t  th    p  re 

tbe  judges  f  th  1  w  and  ft  d  d  t 
the  whole  p         dg  dgtothlw 

and  usage    f  P    I    m     t 

As  I  und  ta  d  th  q^  t  as  t  (Re- 
sented her 
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touching  th 

we  certainly  h  g         a     i      mpi      i    r 

the  presid  gfii  1th  Ighmd 
touching  th        dmis   b  lity     f   th  d      e 

which  we     ff     lb      gh  th      w  t        — b  t 
touching  eythqt        tht  se 

for  exampl  q  t  thtmyml  th 
validity,  le    1  ty,  f  y      pi  f     y    f  th 

chaises pref  d  th  rt  I  If  ha 
ruling  wer  ask  dh  fthp  dgfti  , 
we  submit  that  it  is  uot  competent  for  him  to 
pronounce  any  judgment  on  the  subject,  that 
It  is  alone  for  the  Senate  to  determine;  and 
they  determine  it  simply  for  the  reason,  as  I 
sMQ  before,  that  they  hava  the  sole  power  to 
try  all  questions  involved  in  the  case. 

We  stand,  then,  upon  what  we  believe  has 
been  the  uniform  practice  touching  this  ques- 
tion in  England,  and  we  consider  that  tbe  Pres- 
ident presiding  now  in  the  Senate  has  no  mora 
Cower  over  this  question  before  the  Senate  than 
aa  the  lord  chancellor,  when  he  presides  over 
tbe  deliberations  of  the  peers,  to  decide  any 
question.  Bring  himself  a  peer,  he  has  but 
his  own  vote.  1  do  not  think  a  esse  can  be 
found  wherein  it  was  consented  by  tbe  jieers 
that  the  lord  chancellor  should  give  a  decision 
in  any  case  which  is  to  stand  aa  the  judgment 
of  the  court  without  consulting  the  peers.  That 
is  the  position  that  we  assume,  and  we  ask  it 
to  be  understood  and  considered  by  the  Senate. 
We  understand  that  the  question  upou  which 
tbe  vote  of  the  Senate  is  to  be  bad  is,  whether 
the  Senate  shall  decide  that  the  presiding  offi- 
cer, himself  not  being  a  member  of  that  body 
which  is  invested  with  the  sole  power  to  try 
impeachments,  and  therefore  to  decide  all 
questions  in  tbe  trial,  can  himself  make  a  de- 
cision, which  decision  is  to  stand  as  the  judg- 
ment of  this  tribunal  unless  reversed  by  a 
subsequent  action  of  the  Senate.  That  we 
uttderstand  to  be  the  question  that  is  submit- 
ted, and  upon  which  the  Senate  is  ahout  to  vote, 
.  Mr.  Manager  BUTLER.  AndthattheMan- 
aMrs  cannot  raise  the  question. 
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Mr.  Manager  BINGHAM.  It  is  also  ang- 
gestcd  by  my  associate  that  there  is  alao  in- 
volved in  the  question  the  farther  propoaition 
that  the  Managers,  in  the  event  of  such  decis- 
ion being  made  by  the  presiding  officer,  can- 
not call  even  for  a  review  of  that  decision  by 
the  Senate. 

Mr.  WILSON.  I  move  that  the  Senate  re- 
tire for  the  purpose  of  consultation. 

Several  SESiTOHS.     No,  no. 

Mr.  SHERMAN.  Before  that  is  done  I 
desire  to  submit  a  question  to  the  Managers  in 
accordance  with  the  rule. 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  Massachusetts  withdraw  his  motion? 

Mr.  WILSON.     I  withdraw  it  for  a  moment. 

Mr.  SHERMAN.     I  send  to  the  Chair  a 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretarjreadthe  question  of  Mr.  Shkr- 
MAS,  as  follows: 

I  aek  tho  Manaeers  what  btb  the  precedeots  la 
tho  cases  of  impeachment  in  the  United  States  ddod 
this  point?  Did  the  Vice  President,  as  PrcBlding 
Officer,  decide  prelitoin»ry  quostiona- or  did  he  — '- 
mit  them  in  the  ffcst  JDataaee  to  the  Senirte  ! 

Mr.  Manager  BOUTWELL.  Mr.  President 
and  gentlemen  of  the  Senate,  I  am  ver;  much 
iniiispoaed  to  ask  the  attention  of  the  Seriate 
further.  As  a  question  concerning  the  rights 
of  the  House  in  this  proceeding,  it  seems  to 
ine  of  the  gravest  character;  and  yet  I  can 
very  well  foresee  that  the  practical  assertion 
on  all  questions  arising  in  a  protracted  trial  of 
the  principle  which  the  Managers  assert  here 
in  behalf  of  the  House  is  calculated  to  delay 
the  proceeding,  and  veir  likely_  at  times  to  in- 
volve ns  in  temporary  difBculties,  In  what  I 
say  1  speak  with  the  highest  persona!  respect 
for  the  Chief  Justice  who  presides,  being  fully 
assured  that  in  the  rulings  be  might  make 
upon  questions  of  law  and  the  admissibility  of 
testimony  he  would  always  be  guided  by  that 
conscientious  regard  for  the  right  for  which  he 
is  eminently  distinguished. 

But  I  also  foresee  that  if  the  Managers  act- 
ing for  the  House  in  the  ease  now  before  the 
Senate  and  before  the  country,  and  acting,  I 
may  say,  in  behalf  of  other  generations  and  of 
'  other  men  who  trnforttmately  may  be  similarly 
situated  in  future  times,  should  admit  that 
the  Chief  Justice  of  the  Supreme  Court  of  the 
United  Slates,  sitting  here  as  the  presiding 
officer  of  this  body  for  a  specified  purpose,  and 
for  a  specified  purpose  only,  has  a  ri^ht  to  de- 
cide, even  as  preliminary  to  the  final  judgment 
of  the  Senate,  questiona  of  law  and  evidence 
which  in  the  ena  may  be  vital  in  the  decision 
of  this  tribunal  upon  the  question  of  the  guilt 
or  the  innocence  of  the  person  arraigned,  they 
would  make  a  surrender,  in  substance,  of  the 
constitutional  rights  of  the  House  and  tfie 
constitutional  rights  of  the  Senate  sitting  as 
the  tribunal  to  try  im peach mentspresented^ 
the  House  of  RepresentaUves.    With  all  defl^' 


we^e  asaunied  the  claim  would  be  in  deroga- 
tion, nay,  in  violation,  of  another  provision  of 
the  Constitution  which  confides  to  the  Senate 
the  sole  power  of  trying  all  impeachments.  I 
know  of  no  language  which  could  be  used  more 
specific  in  its  character,  more  inclusive  and 
exclusive  in  its  terms.  The  language  includes, 
as  has  here  been  maintained  by  Mr.  Manager 
BniLEB  in  the  opening  argument,  all  tie  mem- 
bers of  the  Senate,  all  the  men  chosen  under 
the  Constitution  and  representing  the  several 
States  of  the  Union,  wnatever  may  be  their 
qualities,  whatever  may  be  their  capacities, 
whatever  may  be  their  interests,  whatever  may 
be  their  affiliation  with  or  to  the  person  ac- 
cused. The  Senate  sits  in  its  constitutional 
capacity  to  decide  under  the  Constitution  the 
question  of  the  guilt  of  the  accused,  with  all 
tne  felicities  and  with  all  the  infelicities  which 
belong  to  the  tribunal  organized  under  and  by 
virtue  of  the  Constitution.  We  must  accept 
it  as  it  is,  with  no  power  to  change  it  in  any 
particular. 

So,  also,  the  words  of  the  Constitution  are 
eKcluaivB.  With  all  deference  I  am  forced  to 
assert  and  maintain  that  these  words  exclude 
every  other  man,  whatever  his  station,  rank, 
position  elsewhere,  whatever  his  relations  to 
this  body  under  or  by  the  Constitution.  The 
Senate  by  the  Constitution  has  the  sole  power 


the  Senate,  and  exercising  the  fi 
Senator  in  legislative  and  executive  atrairs,  can 
in  any  way  interfere  to  control  or  affect  their 
decision  or  their  judgment  in  the  slightest  de- 
gree.   Therefore,  Mr.  President,  it  must  follow 


incidental  questionwhicb  by  any  possibility  ci 
controltheultimatejudgmcntoftlie  Senate  upon 
the  great  question  of  the  guilt  or  innocence  of 
the  part;  accused.  If  underany  circumstances 
the  testimony  of  a  witness  proffered  may  be  de- 
nied or  may  be  admitted  npon  the  judgment  of 
any  person  or  by  any  authority,  except  upon  the 
judgment  and  authority  of  the  tribunal  before 
which  we  here  stand,  then  a  party  accused  and 
impeached  by  the  House  of  Representatives 
maybe  acq^uitted  or  be  maybe  convicted  upon 
any  authority  or  opinion  which  is  not  in  iaet 
the  judgment  of  the  Senate  itself.  Upon  this 
point  I  think  there  can  finally  be  no  difference 
of  opinion. 

But,  Mr.  President,  as  one  of  the  Managers, 
and  without  having  had  an  opportunity  to 
consult  my  associates  on  the  point,  and  speak- 
ing, therefore,  with  deference  to  what  may  be 
their  judfmeut  or  what  might  be  the  judgment 
of  the  House,  I  should  be  willing  to  proceed 
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in  the  eonduct  of  tBis  eaae  upon  tha  i 
standing  that  the  riglitia  here  and  aow  solemaly 
asserted  by  tlie  Senate  for  themselves  and  as 
a  precedent  for  all  their  snecesaors  that  every 
c[uestion  of  law  is  to  be  decided  by  the  Senate 
without  cc;;aultation  with  the  presiding  officer. 
I  hold  that  the  judgment  must  be  exclusively 
with  the  Senate.  Still  I  am  willing  that  in  all 
these  proceedings  the  presiding  otflcer  of  the 
Senate  shall  give  his  opinion  or  his  ruling, 
if  you  please  to  call  it  a  ruling,  upon  questions 
incidental  of  law  and  evidence  aa  they  arise, 
unless  some  member  of  the  Senate  or  the  Man- 
agers or  the  counsel  for  the  respondent  should 
first  desire  the  judgment  of  the  Senate. 

I  happen  to  have  an  extract  from  the  record 
in  the  case  referred  to  by  my  associate,  and  I 
will  read  it  in  the  presence  of  the  Senate. 

In  the  trial  of  Lord  Melville,  which  ifl  re- 
ported in  the  twenty- ninth  volume  of  the  State 
Trials,  Lord  Chancellor  ErsMneevidentlyaeled 
upon  this  idea.  Upon  a  question  of  the  ad- 
missibility of  testimony,  it  having  been  argued 
by  the  managers  on  one  side  and  the  counsel 
for  the  respondent  on  the  other.  Lord  Erskine 

"If  any  noble  lord  is  deairon?  that  ttis  subject 
should  be  a.  matter  of  further  eoasider&tion  In  the 
Chamber  of  Fnrliament,  it  will  be  proper  that  he 
should  DOW  move  to  adjourn;  if  not,  I  have  formed 
iin  opinion,  and  shall  expresj  it." 

To  that  theory  of  the  administration  of  the 
duties  of  the  Chair  with  reference  to  the  rights 
of  the  House  of  Eepreaentativea  and  to  the 
rights  of  the  respondent,  for  myself,  I  should 
not  object;  but  I  cannot  conscientioasly,  even 
in  this  presence,  consent  to  the  doctrine  as  a 
matter  of  right  that  the  presiding  ofScerof  the 
Senate  is  to  decide  interlocutory  questions,  and 
especially  to  decide  them  under  such  circum- 
stances that  it  will  not  be  in  the  power  of  the 
Managers  to  take  the  judgment  of  the  Senate 
upon  the  wisdom  and  justice  of  the  decision. 

Mr.  Manager  BINGHAM.  By  leave  of  the 
Senate  I  desire  to  read  in  their  bearing  an 
abstract  which  I  have  made  touching  thia  ques- 
tion from  the  authorities  to  which  I  referred, 
and  which  I  believe  is  accurate.  I  read  first 
in  the  hearing  of  the  Senate  the  abstract  which 
was  made  from  the  report  of  the  Commons  of 
England  upon  the  Lorda  Journals : 

" BelaliXtKif  Judfei.itii.,  to  the  GmrtofParUameia. 
liaiae  into  the  eonrao  of  proc 


leHou 


if  Lords,  and 
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le  relation  which  os- 

OQO  hapd,  and  their 

I.  the  jadges  of  tho  realm, 
-  of  .the  ooif.  the  king's 


attendants  and 

learned  counsel,  and  t1 

chanoery  on  the  other,  it  appears  to  your  eommitieo 
that  these  judges  and  other  persons  learned  in  the 
common  and  civil  laws  are  no  inteerant  and  neees- 
eary  port  of  that  court.  Their  write  of  summons  ore 
cssentiatty  different ;  and  it  does  not  appear  that  they 
or  any  of  them  have,  or  of  right  ought  to  have,  a  de- 
liherntive  voice,  either  actaolly  or  virtually,  in  the 
judsments  given  in  the  high  conct  of  FBiliament. 
Their  attendance  in  that  court  is  solely  ministerial: 
.  and  their  ansircrs  to  questions  pnt  to  them  are  notU) 
he  regarded  as  declaratory  of  the  law  of  Parliament, 
but  as  mcrolyeonsnttory  responsea,  in  order  to  fur- 
nish such  matter  (to  be  submitted  to  the  Judsment  of 


sefiil  in  reasoninB  by  si 
of  the  rules  in  the  rest 
-aoonauUed  shall 
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le  before 

wise."— i  Burke  V.  Hi:  Report  on  tho  Lords  Journal: 
Trial  of  Worron  Haatiuga. 

In  the  volume  of  Burke  here  quoted  the  re- 
port 18  set  out  at  length.  I  read  further  from 
the  same  report : 

"  Juriidiclion  of  tie  Zordt. 
"Your committee  finds  that  in  oil  impeachments 
of  the  Commons  of  Great  Britain  for  high  crimes  and 
in  the  hiEh  court  of 


but  by  t 


a.  before  the  p< 

nt  laws  and  conB^nUma  of  this  t^- 
conatant  aeaga  ue  judges  both  of 

.  _jd  we  conceive  that  tha  Lorda  ar« 

bound  not  to  act  in  such  a  maaoer  as  to  give  Tin  to 
on  opinion  that  they  have  virtoally  Bubmlttad  to  » 
diyiaion  of  their,  tag^  powers,  or  that,  potting  them- 
selves into  the  situation  ofmere  trien  or  Jurors,  tliey 
may  suffer  the  erideuee  fn  the  saois  to  be  prodooed 
cr  not  prodnoed  betbrs  theni,  aesoTdlns  to  the  dis- 
cretion of  the  judjree  of  theinfertor  ooorfii"— B  Bvrie, 
P.  42:  Report  on  the  Lords  Jaomals;  Trial  of  War- 
ren Hostinga. 

I  read,  also,  the  extract  from  fourth  Institute 
to  which  I  before  referred ;  ■■ 

•■It  is  by  the  laws  and  eustoms  of  Parliament  that 
all  weighty  matters  in  Parliament  moved  coneorn- 
ine  tho  poors  of  tho  realm.  Ac,  ought  to  be  determ- 
ined, adjudged,  and  discussed  by  the  course  of  thn 
Parliament,  and  not  by  the  civil  law,  and  yet  b; 
, ^.i,. '- nsedbythe  n: 


imon_lawqf  thisre 


tbyt! 


Mr.  Manager  BUTLEK.  Mr.  President, 
there  was  a  question  asked  by  one  member  of 
the  Senate  as  to  the  precedents.  I  have  seat 
for  the  trialof  Judge  Chase,  which  I  read  from 
the  third  volume  of  Benton's  Abridgment  of 
the  Debates  of  Congress.  The  rule  in  that 
case  was  in  the  following  words : 

"All  motions  made  by  the  parties  or  their  counsel 
shall  bo  addressed  to  the  President  of  the  Senate,  and, 
if  he  aholl  require  it  shall  be  committed  to  writing, 
and  read  at  the  Secretary's  table;  and  all  decisions 
shall  be  bad  by  yeas  and  naya,  and  without  debate, 
wliich  shall  be  entered  on  the  records." 

In  the  course  of  the  trial  there  arose  this 
question ;  whether  a  Mr.  Hay,  a  witness  in  the 
case,  should  use  a  certain  paper  to  refresh  his 
memory. 
■  "  Mr.  Harper  here  intermpted  Mr.  Hay,  and  laid ! 

The  witness  may  refer  to  anythinc  doue  by  himself 
nttho  time  theocannenoe  happened  whlohherelatel. 
But  I  submit  it  to  the  DOuit  bow  donaot  It  Is  to  rebr 
to  wh  at  waa  not  dons  by  him,  or  done  at  the  time.' 

The  President  aeked.  Mr.  Hay  irhather  the  nates 
were  taken  by  him. 

"Mr.  Hay.   The  statement  wos  made  by  different 
parts  were  made  bj  myself,  perhaps 


the  greater  part:  the  rest  byW 

Wirt.    Ibolievelsballbeable,. 

material  oceurronce  which  took  ] 

"The  President.  Haveyouthe 


teftom, 
at  the  I 


ta  made  by  y< 


"  The  President  then  pat  the  question,  whether  the 

There,  upon  the  question  whether  Mr.  Hay 
should  refresh  his  memory  on  the  stand  by 
notes  which  were  not  made  by  himself,  which 
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waBCertaiulyan  mcidental  questioD  of  law,  the 
President,  instead  of  undertaking  to  decide  it 
in  Chase's  case,  directly  put  the  question -to 
the  court  and  haditdecided  in  the  first  iostaoce 
by  yea  or  nay,  not  oxpresaing  any  opinion 
whatever  upon  tbat  question. 

We  have  nothing  further  to  add. 

Mr.  BVART8.  I  rise,  Mr.  Chief  Justice 
and  Senators,  to  malte  but  a  single  observa- 
tion in  reference  to  a  position  or  an  argument 
pressed  by  one  of  the  honorable  Managers  to 
aid  the  judgment  of  the  Senate  upon  the  qnes- 
tion  submitted  to  it.  That  queationweunder- 
etand  to  be  whether,  according  to  the  rules  of 
this  body,  the  Chief  Justice  presiding  shall 
determine,  preliminarily,  interiocatory  quea- 
tions  of  evidence  and  of  law  as  they  arise, 
subject  lo  the  decision  of  the  Senate  upon  pre- 
aentation  by  any  Senator  of  the  question  to 
them.  The  honorable  Manager,  Mr.  Bohtwell, 
recognizing  the  great  inconvenience  that  would 
arise  in  the  retarding  of  the  trial  from  this 
appeal  to  so  numerous  a  body  upon  every  in- 
terlocntoiy  question,  while  he  insists  upouthe 
magnitude  and  importance  of  the  right  de- 
termination, yet  intimates  that  the  Managers 
will  allow  the  Chief  Justice  to  decide,  unless 
they  see  reason  to  object.  On  the  part  of  the 
counsel  for  the  President,  I  have  only  this  to 
sa;;  that  we  shall  take  from  this  court  the 
rule  as  to  whether  the  first  preliminary  deci- 
sion is  to  be  made  by  the  Chief  Justice  or  is  to 
be  made  by  the  whole  bodv,  and  we  shall  not 
submit  to  the  choice  of  the  Managers  as  to 
how  far  that  rule  shall  be  departed  from. 
Whatever  the  rule  is  we  shall  abide  by  it.  But 
if  the  court  determines  that  in  the  first  instance 
the  proper  appeal  is  to  the  whole  body  on  every 
interlocutory  question,  we  shall  claim  as  a  mat- 
ter of  right  and  as  a  matter  of  conrse  that  that 
proceeding  shall  be  had. 

Mr.  Manager  BOUTWELL.     That  '-    - 


ceded,  Mr.  President. 


We  do  not  debate  th a 


Mr.  WILSON.     I  renew  my  motion  that  the 
Senate  retire  for  consultation. 

Mr.  THAYER.     On  that  motion  I  call  for 
the  yeas  and  nays. 

Mr.  CAMEEON.   I  hope  we  shall  not  retire.. 

Several  Sbnatoks.     Debate  ia  out  of  order. 

The  CHIEF  JUSTICE.    The  Senator  is  out 
of  order. 

Mr.  CAMERON.     Well,  I  only  say  that. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  25,  nays  25 ;  as  follows : 

YEAS-'MflBsre.  Anthonv,  Buokalew.  Cole,  Conness, 
Corbett.  Davis.  Dixon,  EdmnndB,  Fonler,  GrimeB, 
Eendcicks.  Howe,  Johnson.  McCreery.  Mornll  of 
Maine,  Morrill  of  Vermont.  Hoitoa,Kartaa,  Fat- 
tenon  of  Now  HampBhire,  Pattemm  of  Tenneesee, 
PomeFOT,  Bom,  Viahen,  Williams,  and  'Wilaon— 2S. 
NAZS-UMan.  Cameron,  CattelL  Chandler,  Oonlc- 
liniN  OraCin,  Dootlttl«,  Ittake,  Saw,  Eeseendon. 
FrefinBhuTBen,  HendeiBon.  Howard,  MotBan,  Nye, 
Ramsef,  Saulabaix.  Sheiman,  SpiaRUe.  Stenurt. 
Sumner,  Thaver.  Tipton,  Trumbull,  Van  Winlile, 
and  WillBF— S. 

SOT  TOTIKG— Messn.  Bnvard,  Harlan,  Wade, 


The  CHIEF  JUSTICE.  On  this  question 
the  yeas  are  25  and  the  nays  are  25.  The 
Chief  Justice  votes  in  the  affirmative.  Th? 
Senate  will  retire  for  conference. 

The  Senate,  with  the  Chief  Justice,  thereupon 
fat  seven  minutes  before  three  o'clock)  retired 
to  their  conference  room  for  conaultatjon. 

The  Senate  having  retired, 

Mr.  SHERMAN   submitted   the   following 

Ordered,  That  under  the-rnlaa,  and  in  aooordance 
identa  in  the  United  States  in  eases 


ould  b( 


all  qi 


IB  other  than 


submitted  to  the  Senate. 

After  debate, 

Mr.  HENDERSON  moved  to  postpone  the 

E resent  question  for  the  purpose  of  taking  np 
)r  consideration  the  seventh  rule,  that  he 
mieht  propose  an  amendment  thereto. 

Mr.  CONNESS  called  for  the  yeas  and  nays 
on  this  motion,  and  tliey  were  ordered ;  and 
being  taken  resulted — yeas  32,  nays  18;  as 
follows: 

TEAS— Mesara.Antbonr,  Bavard.  Buokalew,  Cam- 
eroD,  Cattell,  Cole,  Corbett,  Cragin,  Davis,  Diion, 
Dooliltle,  EdmundB.Feseenden.Fowler.Frelinehuy- 
Ben,  Henderaon.  Uendrioks.  JohnsoD,  McCreery, 
Morrill  of  Vermont  Norton. Patterson  of  NewHamp- 
ahire,  Patterson  of  Tannesaee,  Pomaroy,  Ross,  Sanfg- 
bury.  Sprogae,  Tmmbnli,  Tan  Winkle.  Vickers,  Wil-, 
lBF.andWiniam3-32.  ' 

NAYS— Messra.  Chandler,  Conkling,  Conness, 
Drako,  Perry.  Howard.  Howa,  Morgan,  Morrill  of 
Moine.  Morton,  Nye.  Ramsey.  ShenoBn,  Stewart. 
Sumner.  Thnp or,  Tipton,  and  Wilson— 18. 

NOT  VOTING— Messrs.  Grimes,  Hatlan,  Wade, 
and  Yataa-4. 
So  the  motion  to  postpone  was  agreed  to. 
Mr.  HENDERSON  submitted  the  fqllowing 
resolution : 

amended  by  substituting 


e  piesidine  ofGoer  o 


.the  ti 


1  sball  direct  all  ti: 


ths  purpose  of  trying  an  impeaehment,  and  all  forms 
during  tha  trial  not  otherwise  apeoial^  provided  tor. 
And  the  preeiding  officer  on  the  trial  may  rale  all 

ruling  shall  stand  as  tbe  judgment  of  the  Senate, 

ibrmal  vote  be  taken  theraon,  in  whioh  case  it  shall 
besnbmitted  to  tbo  Senate  for  decision;  or  he  may, 
nt  his  option,  in  the  first  instauee  submit  any  such 

Mr.  MORRILL,  of  Maine,  moved  to  amend 
the  proposed  rule  by  striking  out  the  words 
"which  ruling  shall  stand  as  the  judgment  of 
the  Senate." 

After  debate, 

The  amendment  was  rejected. 

Mr.  SUMNER  moved  to  amend  tlie  resolu- 
tion by  adding  thereto : 


■tod  States, 


under  tho  Constiti 


n  only  as  the  organ  of  the  S 
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follov 

TEAS— Hetani.CMnenm,  Cattell,  Chandler,  Cont- 
hng,  Conneag,  Owbelt,  Oiwbi,  Drake.  Honsrd.  Mor- 
Ran,  Momll  of  M^e,  Uorton,  Nre,  Poaieny, 
llamaw.  Stewul,  gMrnor.  Thiirer,  Tipton,  Tcum- 
bnll,  WilltamB,  and  WflBon-22. 

HAYS— Mcmra.  Boffart,  Bnokalew,  Cole,  Davis, 
Diion,  DoolittlB,  BdDiunds,  Forcv,  FBaBenden.  Fow- 
ler. FrelinBliuyseii,  Henderson.  Hendricks,  Howe, 
Johnson.  MoCraery,  Morrill  of  Vermont,  HorloD, 
Palloraon  of  New  Hampshire,  Patterson  of  Tennes- 
see, Eosa,  Shennan.  Spragne,  Van  Winkle,  Vickers, 

NOTV<?riNa— Mflsara.  Anthony,  Gcimas,  Harlan. 
Saulaburr,  Wade,  and  Tates-B. 

So  the  amendment  of  Mr.  Sumner  was  re- 
jected. 

Mr.  DRAKE  moved  to  amend  the  reaoiu- 
tion  by  striking  out  all  after  the  word  "that" 
and  inserting: 

It  iafhe  jadgment  of  the  Senate  that  under  the 
Constitution  the  Chief  Justice  presiding  over  the 
fianiLto  in  thff  pending  trial  haano  priyilcge  of  rul- 
Lons  ot  law  arising  thereon,  but  that  all 
ould  be  sabmitted  to  a  deciBion  by 

After  debate, 

Mr.  DRAKE  called  for  the  yeas  and  naya, 
and  they  were  ordered;  and  being  taken, 
resulted— jeas  20,  naja  80;  as  follows; 

YEAS-MessTB.  Cnmeron,  CattelJ,  Chandler.  Cole, 
CoMkling.  Conness,  Dr^M,  Ferry.  HowHd,  Howe, 
Morgan,  Morrill  rf  MainB.  Morton,  Mie,  Ramsey, 
Stewart,  Sudiner,  Ib»Br,  TiptoD,  and  Wilson— 20. 
,  nAY8-:HsGns.Anthoiir,B»Hd,  BniA«aew,  Cor- 
bett,  Cramn,  DaTia,  Dixon,  DoolittlB,  Bdmnnds,  Fes- 
senden.  Fowler.  fteliMliiCTaen.  Henderson,  Hend- 
rioka.  Johnson,  McCreery,  Morrill  of  Vermont,  Nor- 
ton, Patterson  of  New  Hampshire,  Patterson  of  Ten- 
noaaee,Pomeroy.Ro3a,SanIsl)ury.Sherman,Spraitue, 
Trumbull,  Tan  Winkle,  Viokers,  Willoy.  and  Wil- 

'nOT  VOTINQ-Messra.  Grimes,  Harlan,  Wade, 
and  Yates— 4.  • 

So  the  amendment  was  rq'ected. 

The  question  recurring  on  the  rule  proposed 
by  Mr.  Henbehsoh,  after  debate, 

Mt,  FERRY  called  for  the  yeaa  and  nays, 
and  they  were  ordered ;  and  being  taken, 
suited  in— yeaa  31,  nays  19;  aa  follows: 

YEAS— Messrs.  Anthony.  Bayard, Buckalew,  Cam- 
eron, Oorbott,  Cragin.  Daris,  Dison,  Doolittle, 
Bdmnnds  Fessenden.  Fowler,  Frelinghnyaen,  Hen- 
derson, Hendricks,  Johoeon,  McCreery,  Morrill  oi 
Vermont,  Norton,  Patterson  of  New  Hampshir 
PatteraoQ\>f  Tennessee,  Pomeroy,  Ross,  Saulsbur 
Sherman,  Spragne,  TramboU,  Van  Winkle.  Viekei 
Wilier,  and  WilIinms-31, 

.  NAYS— Messrs.  CatWll,  Chandler,  Colo.  Conklin 
Conness,  Drake,  Ferry,  Howard,  Howe,  Morga_ 
Morrill  of  Maine.  Morton,  Nye.  Ramsey,  Stewart, 
Snmner.  Thayer,  Tipton,  and  Wilson- 19. 

NOT  VOTING— Messrs.  Grimes,  Harlan,  Wadi 

So  the  reaolulion   aubmitted  by  Mr.  Hbn- 


Bfnohed,  That  the  Chief  JusI 


the  Senate,  and  has  no  authority  nnder  the  Consti- 
tutloDto  vote  on  any  queation  during  the  (rial. 


Mr.  HENDRICKS  objected  to  the  reception 
of  the  proposition,  as  it  did  not  relate  tfl  the 
matter  on  which  the  Senate  had  retired  to  con- 
fer; andbemovedthattheSenateretum  to  the 
Senate  Chamber;  which  motion  was  agreed  to. 

The    Senate   returned   to   its   Chamber  at 


had  under  consideration  the  question  before  it 
when  it  retired,  and  has  directed  me  to  report 
Ihe  rule  adopted,  which  will  be  read  by  the 
Secretary. 

The  Secrbtart.  The  seventh  rale,  as  now 
amended,  reads : 

The  PresidingOfRcerof  the  Senate  shall  direct  all 
neeessHiT  preparations  in  Ihe  Senate  Chamber,  and 
the  presiding  officer  on  the  trial  shall  direct  all  the 
forms  of  proceeding  while  tbe  Senate  are  sitting  for 
the  purpose  of  trying  an  impeachment,  »iid  all  iSring 
daringthetriBl;iotot*arw6eBBedalIr  provided  fiir. 
And  the  preeiding  cmeer  on  the  bAu  may  role  all 
questions  of  evidBnaeandlnoldentBlqtieBUona.whieb 
mling  shall  stand  as  the  judgment  of  the  Senate, 
unless  some  member  of  the  Senate  shall  aek  that  a 
formal  Totebe  taken  thereon;  in  which  ease  it  shall 
be  submitted  tu  the  Senate  for  deei^ion.  or  he  may, 
at  his  option,  in  the  first  inatanoe  submit  any  such 
question  to  a  vote  of  tbe  members  of  the  Senate. 

The  CHIEF  JUSTICE,  Gentlemen  Man- 
agers on  the  part  of  the  House  of  Represent- 
atives, you  will  please  state  your  queation. 

Mr.  Manager  BUTLER.  Will  you  spare  os 
a  moment  for  consultation?  The  chairman  of 
the  Managers  is  out.' 

Mr,  TRUMBULL.  Mr.  President,  unless 
the  Managers  deairethatwe  should  coutinne 
now  in  session  to  take  immedial*  action,  I 
would  propose  that  the  Senate  adjourn  until 
half  past  twelve  o'clock  to-morrow. 

Mr.  FERRY  and  others.  The  rules  fix 
twelve  o'clock. 

Mr.  TRUMBULL.  Very  well ;  until  twelve 
o'clock.  If  the  Managers  desire  to  submit  any 
particular  action  at  this  moment  I  will  with- 
draw the  motion ;  if  not,  I  insist  upon  it. 

Mr.  WILLIAMS.  I  move,  first,  that  the 
rulea,  as  amended,  be  printed  for  the  use  of  the 
Senate. 

The  CHIEF  JUSTICE.     The  Senator  from 
Oregon  movea  that  the  rules,  as  amended,  be 
printed  for  the  use  of  the  Senate. 
■    The  question   being  put^  the   motion   was 
agreed  to.    ' 

Mr.  TRUMBULL.  I  nowrenewmymotion 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourn. 

Mr.  Manager  BUTLER.  We  iiaye  nothing 
to  oppose  to  the  motion. 

The  CHIEF  JUSTICE.  Have  the  connsel 
for  the  President  anything  to  propose? 

Messrs.  Stanbery  and  Evarts  indicated  that 
they  had  not. 

The.  CHIEF  JUSTICE.  It  is  moved  that 
the  Senate.'sitting  aa  a  court  of  impeachment, 
aiyourn  until  to-morrow  at  twelve  o'clock. 

The  motion  was  agreed  to;  and  the  Chief 
Justice  declared  tbe  Senate,  sitting  as  a  court 
of  impeachment,  adjonrned  until  to-morrow  at 
twelve  o'clock. 
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Wbbmeseay,  April  1,  1868. 

The  Chief  Justice  of  the  United  States  en- 
tered the  Senate  Chamber  at  five  minutea  past 
twelve  o'clock  and  (ook  the  chair. 

The  nsual  proclamation  having  been  made 
by  the  8erseant-at-Arma, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Bepresentatives  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared 
and  took  their  seats. 

The  presence  of  the  House  of  Representa- 
tives was  Dext  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  Washbukne,  the  chairman 
of  the  committee,  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Chamber,  and  were  con- 
ducted to  the  seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  the  last  day's  proceedings. 

The  Secretary  read  the  Journal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for 
the  trial  of  the  impeachment. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  order  which  is  in  the  uature  of  a 
correction  of  the  Journal. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  proposed. 

The  Secretaiy  read  aa  follows ; 

e  from  the  reading  of  the  Journal  of 


yesterday  that  on  n  gneation  w 

,._  =  -'^g^  tha  Chief  Jua 

resident,  ravfi 

d  that.in  the  juifg , 

IB  without  aal^oiit;  under  the  i 


if  Juatiae,  presidioB  on  th 
tiinl  of  the  President,  gave  a  casting  Tote.itialiereb: 
dedated  that,  in  the  judgment  of  tlie  Senate,  eucl 


YEAS— Messra.  Cameron,  Chandler.  Cole.  Conk- 
ling,  Conne.'is,  OrBsin.  Drake,  Howard,  Howe,  Uor- 
ean,  Morrill  of  Maine,  Morton,  Pomeroj',  Ramsov, 
Stewart.  Sumner.  Thayer.  Tipton.  Trumbnli,  WU- 
Oune,and  Wilson— 2L 

NATS— Messrs.  Anthony,  BajatA.  Buokalew.  Cor- 
bett,DaviE.  Dixon,  Qoolittlo,  Edmunds,  Ferry.  Fee- 
Hsndsn,  Fowler,  Freiinshuysen,  Grimes.  Honderaon, 
Hendricks.  Johnaou.  McCreery,  Morrill  ofVermont, 
Horton,  Patterson  of  Hew  Hampahite  Jatteraon  of 
lennenee.  Ross,  Sherman,  SpraEue,  Van  Winkle, 
ViokerB.  and  ■Wiilay— 37. 


So  the  proposed  order  was  rejected. 

The  CHIEF  JUSTICE.  Senators,  during 
the  proceedings  yesterday  a  question  was  sub- 
mitted by  the  Managers  on  the  part  of  the 
impeachment  in  relation  to  evidence,  and  that 
question  was  objected  to  by  the  counsel  for  the 
President.  The  Managers  will  now  please  to 
submit  that  question  in  writing. 

Mr.  Manager  Butler  presented  the  ques- 
tion in  writing  at  the  Secretary's  desk;     . 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  the  following  question 
proposed  to  be  put  to  tie  witness,  Walter  A. 

"  Yon  Biudyeaterday,  in  answer  to  my  quesUon.  that 


yen  had  aeouTersation  with  General  Loreuio^homaa 
on  the  evening  of  the  21et  of  February  last.  State  it 
bo  said  nnytblnB  as  to  ttB  means  by  which  he  in- 
tended to  obtain  orwaa  diraofj-d  hy  the  President 
to  obtain,  possession  of  the  War  Dopartiocnt?  If  au, 
atateall  he  aaid  aanearly  aayou  can." 

Mr.  STANBBRY.  We  object,  Mr.  Chief 
Justice. 

The  CHIEF  JUSTICE.  Do  you  desire  to 
make  any  observations  to  the  court? 

Mr.  STANBEEY.    We  do.  sir. 

The  CHIEF  JUSTICE.  The  question  will 
be  submitted  to  the  Senate. 

Mr.  HOWARD.    What  is  the  question  7 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  again. 

The  Secretary  again  read  the  question. 

Mr.  FilELlNGHUYSEN.     Mr.  President, 

The  CHIEF"jUs3'ICE.°"Ti.e  Secretary  will 

read  the  question  submitted  by  the  Senator 

from  New  Jersey  [Mr.  Frblinohdysen]  to  the 

Managers. 

The  Secretary  read  as  follows;    ' 

Do  the  Managers  intend  to  connect  the  conveiaa- 

between  tbe  witness  and  General  Thomoswith 


the  I 


ondent? 


The  CHIEF  JUSTICE.  Are  the  Managers 
prepared  to  reply  to  the  question? 

Mr.  Manager  UUTLBH.  Mr.  President,  if 
the  point  is  to  be  argued,  with  the  leave  of  the 
Senate  we  will  endeavor  to  answer  that  quea- 

"rhe  CafBi^'jUSTICE.  It  is  to  be  argued. 
The  honorable  Manager  will  proceed,  if  be 

Mr.  STANBEr'y.      We  do   not   hear  the 

Mr.  Manager  BUTLER.  The  answer  is, 
Mr.  President,  if  you  will  allow  rae  lo  repeat 
it,  that,  as  I  understand,  the  point  raised  is  to 
bo  argued  on  the  one  side  and  the  otherj  we 
■will  endeavor  to  answer  the  question  submitted 
by  the  Senator  from  New  Jersey  in  the  course 
of  our  areument. 

Mr.  TRUMBULL.  Mr.  President,  I  should 
like  to  hear  th~e  question  read  agmn,  as  I  think 
the  answer  to  the  inquiry  of  the  Senator  from 
New  Jersey  is  in  the  question  propounded  by 
the  Managers,  as  I  heard  it. 

The  CHIEF  JUSTICE.  The  Secretary  .will 
read  the  question  again.  Senators  will  please 
give  their  attention. 

The  Secretary  s^in  read  the  question  of 
Mr.  Manager  Bctler. 

The  CHIEF  JUSTICE.  Do  the  Managers 
propose  to  answer  the  question  of  the  Senator 
from  New  Jersey? 

Mr.  Manager  BUTLER.  If  there  is  to  be 
no  argument,  Mr.  President,  I  will  answer  the 
question  proposed.  If  there  is  to  be  an  argu- 
ment on  the  part  of  the  counsel  for  the  Presi- 
dent, we  propose,  asamoreconvenientmethod, 
to  answer  the  question  in  the  course  of  our 
argument,  because  otherwise  we  might  haveto 
make  an  argument  now,  I  can  say  that  we  do 
propose  to  connect  the  respondent  with  this 
testimony. 
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The  CHIEF  JUSTICE.    Senators 

Mr.  STANBBBY.  Is  it  in  order  now,  Mr. 
Chief  Justice,  for  us  to  argne  the  question? 

The  CHIEF  JUSTICE.  If  the  counsel 
desire  to  Eubniit  any  observations  to  the  Sen- 
ate, they  may  do  ho. 

Mr.  STANBBRY.  Mr.  Chief  Justice  and 
Senators,  we  have  at  length  readied  the  domain 
of  law ;  ■we  are  no  longer  to  argne  questions 
of  mere  form  or  modes  of  procedure,  but  have 
come  nt  last  to  a  distinct  legal  question,  proper 
to  be  argued  bj  lawyers  and  to  be  considered 
by  lawyers. 

The  q^ucstion  now,  Mr.  Chief  Justice  and 
Senators,  is,  whether  any  fouadation  is  laid. 


should  be  used  in  evidence  agounst  the  Ptesi- 
dent.  General  Thomaa  is  not  on  trial ;  it  is 
the  President,  the  President  alone,  and  the 
testimony  to  be  offered  must  be  testimony  that 
is  binding  upon  him   or  admissible   agixinst 

It  is  agreed  that  the  President  was  not  pres- 
ent on  the  evening  of  the  21st  of  February, 
when  General  Thomas  made  these  declara- 
tions. They  were  made  in  his  absence.  He 
bad  no  opportunity  of  hearing  them  or  contra- 
dicting them.  If  they  are  to  be  tised  against 
him,  it  is  because  they  were  uttered  by  some 
one  speaiiing  for  him,  who  was  authorized  by 
him  to  malie  these  declarations  of  his  inten- 
tions and  bis  purposes. 

Now,  first  of  all,  what  foundation  is  laid  why 
the  declarations  of  General  Thomas  as  to  ivhat 
he  inteudcd  to  do,  or  what  the  President  had 
authorized  him  to  do,  should  be  given  in  evi- 
dence against  the  President?  It  will  be  seen 
that  ))y  the  first  article  tbe  offense  cliarged 
against  tlip  President  is  that  be  issued  a  cer- 
tain oilier  to  Mr.  Stanton  for  bis  removal ;  or- 
dering Ins  romovalj  and  adding  that  General 
Thomis  was  authorized  to  receive  from  him  a 
transfer  of  the  books,  papers,  records,  and 
property  in  the  Dejiartment,  Now,  the  of- 
fense laid  in  that  article  is  not  as  to  anything 
that  was  done  under  it,  but  simply  that  '- 
itself  tbe  mere  issuing  of  that  order  is 
gravamen  of  the  offense  charged.  So  much 
for  the  first  article. 

What  is  the  second?  That  on  the  same  day, 
the  21st  or  February,  1868,  the  President  issued 
a  letter  of  authority  to  General  Thomas,  and 
tbe  gravamen  iixete  is  tbeissuingof  that  letter 
of  authority,  not  anything  done  nnder  it. 

What  next?  Tbe  third  article  goes  upon 
the  same  letter  of  authority,  and  charges  the 
issuing  of  it  to  be  an  offense  with  intention  to 
violate  a  certain  statute. 

Then  we  come  to  the  fourtb  article,  which 
charges  a  conspiracy.  Senators  will  observe 
that  in  the  three  first  articles  the  evidence 
chained  is  issuing  certain  orders,  nothing  be- 
yond, as  in  violation  either  of  the  Constitution 
or  of  the  act  called  the  tenure -of- office  act. 
But  by  the  fourth  article  the  Managers  proceed 
C.  I.— 9. 


to  charge  us  with  an  entirely  new  offense 
agninst  a  totally  different  statute,  and  that  is 
a  conspiracy  between  General  Thomas  and  the 


threats"  in  another,  to  binder  and  prevent  Mr. 
Stanton  from  holding  the  office  of  Secretary 
of  War,  and  that  in  pursuance  of  that  eonspir- 
aey  certain  acts  were  done  which  are  not 
named,  with  intent  to  violate  the  conspiracy 
act  of  July,  1861. 

These  are  the  only  charges  that  have  any 
relevancy  to  the  question  which  is  now  put.  1 
need  not  refer  to  the  other  articles,  in  which 
offenses  are  charged  against  the  President 
arising  out  of  his  declarations  to  General  Em- 
ory, the  aneecfaes  made,  one  at  the  Executive 
Mansion  in  August,  18GG,  another  at  Cleve- 
land on  the  3d  day  of  September,  18G0,  and 
another  at  St.  Louia  on  the  8th  of  September, 
1S66.  For  the  preaentthey  are  out  oi^the  way. 
Now,  what  proof  has  yet  been  made  under 
the  first  eight  articles?  The  proof  is  simply, 
so  far  as  this  question  is  concerned,  the  pro- 
duction in  evidence  of  tbe  orders  themselves. 
There  they  are  to  speak  for  themselves.  As 
yet  wo  have  not  had  one  particle  of  proof  of 
what  was  said  by  the  President,  either  Ijefore 
or  after  he  gave  those  orders  or  at  the  time 
that  he  gave  those  orders — not  one  word. 
The  only  foundation  now  laid  for  the  intro- 
duction of  this  testimony  is  tbe  production  of 
the  orders  themselves.  The  attempt  made 
here  is,  by  the  declarations  of  General  Thomasj 
to  show  with  what  intent  the  President  issued 
those  orders; -not  by  producing  him  here  to 
testify  what  the  President  toldliim,  but  with- 
out having  him  sworn  at  all,  to  bind  the  Pres- 
ident by  his  declarations  not  made  under  oath ; 
made  without  the  possibility  of  cross-examin- 
ation or  contradiction  by  the  President  himself; 
made  as  though  they  are  made  by  the  authority 
of  the  President. 

Now,  Senators,  what  foundation  is  laid  to 
show  such  authority,  given  by  the  President  to 
General  Thomas,  to  speak  for  him  as  to  hia 
intent,  or  even  as  to  General  Thomas's  intent, 
which  is  quite  another  question.  You  must 
find  the  foundation  in  the  orders  themselves, 
for  as  yet  you  have  no  other  place  to  look  for 
it.  Now,  whatnretheseorders?  Thatiaaued 
to  General  Thomas  is  the  most  material  one; 
but,  that  I  may  take  the  whole,  I  will  read  also 
that  issued  and  directed  to  Mr.  Stanton  him- 
self He  says  to  Mr.  Stanton,  by  his  order  of 
February  21,  1868i 

"  Sin ;  By  virtnB  of  the  power  and  authority  vested 
in  mo  OB  imsident  by  the  Conatitntion  and'  lnw3  of 
tho  Unitod  Statos  yon  are  hcrehy  romovod  from 
ot&eeaa  Bocretaij'  foTtheDepartmont  of  Wnr.  and 
your  f^ncdoaa  ui  BDoh  will  terminate  upon  receipt 


"Ton  will  transfer  to  Brevet  Major  General  Lo- 
renao  TbamaK.  Adjutant  General  ot  the  Army,  who 
hnsthisday  been  anthemed  and  empowered  to  act 
Bs  Secretary  of  War  ad  iMerim,  all  records,  books, 
papers,  and  other  piiblio  property  now  in  your 
ousto4y  and  charge.'' 
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ment  of  War.  you  ore  hereby  mthi 
ponerad  to  not  ]Ui  Sucntary  of  War 
will  immediately  enter 

intoaMsbeen . 

Bords.  books,  papers,  and  other  public 

erty  now  in  his  oustody  unil  oharee.  __ 

HBspaBttuHy.youis.  ANDKBW  JOHNSOS. 

To  Brevet  MnjorUBniriilLriiiBNBoTHOMia.Aiii'uiHfK 

Otmml  V«iicd  SiMea  Army.  </faBkinelon.  I).  0. 

There  they  are^  ihey  speak  for  themselves, 
orders  made  by  the  I'rosidcrnt  to  two  of  his 
subordinates;  an  order  directing  one  of  them 
to  vacate  his  ofBce  and  to  transfer  tho  hooks 
aod  public  property  in  his  possession  to  another 
patty,  and  the  order  to  that  other  party  to  take 
possession  of  the  office,  receive  a  transfer  of 
the  booka,  and  act  as  Secretary  of  War  ad 
mierim.  Gentlemen,  does  that  make  theoi 
conspirators?  Is  that  proof  of  a  conspiracy 
or  tending  to  have  a  conspiracy?  Does  that 
make  General  Thomas  an  i^ent  of  the  Presi- 
dent in  such  a  sense  as  that  the  President  is  to 
be  bonnd  by  everjthinghcaays  and  everything 
he  does  even  within  the  scope  of  his  agency'/ 
If  it  makes  him  his  agent,  does  this  letter  of 
anthority,  this  written  anthority,  aathoriae  hira 
to  doanythingbiitthat  whichheis  commanded 
to  do — go  there  and  demand  possession,  go 
tiiera  and  receive  a  transfer  from  the  person? 
Does  it  authorize  him  to  use  force?  Does  it 
authorize  him  to  go  beyond  the  letter  and  the 
meaning  of  the  authority  which  is  given  him? 
Notatalh 

Now,  in  the  first  place,  it  must  be  either  on 
the  footing  of  a  conspiracy  between  Genera! 
Thomas  and  the  President  or  upon  the  footing 
of  a  diieet  agency,  in  which  the  Preadent  is 
the  principal  and  General  Thomas  is  the  agent, 
that  the  declarations  of  General  Thomas,  either 
as  coconspirator  or  as  agent  of  a  principal, 
acting  within  his  authority,  are  to  be  admitted 
in  evidence.  I  do  not  know  any  other  ground 
upon  which  the  learned  Managers  can  place 
the  admissibility  of  this  hearsay  declaration, 
not  nnder  oath,  by  a  party  not  on  the  record. 

I  agree  that  when  a  proper  foundation  is 
laid  by  proof  of  a  conspiracy  in  which  A,  B, 
and  C  are  concerned  then  the  declarations  of 
any  one  of  the  conspirators,  made  while  the 
conspiracy  is  in  process,  made,  loo,  in  further- 
ance of  the  conspiracy,  not  ontaide  of  it,  not 
in  reference  to  any  other  unlawful  act,  bnt  in 
reference  to  thoveryunlawful  act  agreed  upon, 
maybe  admitted.  •  I  concede  that,  under  these 
circun) stances,  the  declaration  of  any  one  con- 
spirator binds  all  his  fellows,  although  made 
in  their  absense.  So,  too,  I  agree,  Senators, 
that  when  an  agencj  is  established,  either  by 
parol  proof  or  b^  writing — and  when  established 
by  writing  that  is  the  measure  of  the  agency, 
and  yon  cannot  extend  it  by  parol  proof- 
when  an  agency  is  constitutetf  either  by  parol 
proof  01  by  writing  to  do  a  certain  thing,  the 


acts,  and,  under  cerl 
declarationsof  the  agent,  made  in  perJbr; 
of  that  authority,  not  outside  of  it,  but  in  per- 
formance of  it,  bind  the  principal. 

Now,  I  ask  this  honorable  court  where  is 
there  any  evidence  yet  establishing  anything 
iike  a  conspiracy  between  the  President  and 
General  Thomas?  Where  is  there  any  proof 
yet  establishing  any  agency  between  General 
Thomas  and  the  President,  in  which  the  Presi- 
dent was  principal  and  General  Thomas  the 
agent,  save  this  letter  of  authority?  I  do  not 
admit  that  this  letter  of  authority  constitutes 
the  relation  of  principal  and  agent  at  all.  I 
do  not  admit  that  the  President  is  to  be  bound 
by  any  declarations  made  by  General  Thomas 
on  the  footing  that  he  is  agent  of  the  Presi- 
dent;  but  if  he  were,  if  this  woreacase  strictly 
of  principal  and  agent,  then  I  say  this  letter  of 
anthoritygives  no  authority  to  General  Thomas 
to  bind  his  principal  beyond  the  express 
authority  so  given. 

The  object  of  this  proof,  as  we  are  told  by 
the  learned  Manager,  is  to  show  that  General 
Thomas  declared  that  it  was  his  intention  and 
the  intention  of  tlie  President,  in  cKecntingthat 
authority,  to  use  force,  intimidation,  and 
threats.  Does  the  authority  authorize  any- 
thing of  that  sort,  evenif  itwereacaseof  jjrin- 
cipal  and  agent?  Suppose  a  principal  gives 
authority  to  his  agent  to  go  and  take  iioesession 
of  a  bouse  of  his  in  the  occupation  of  a  tenant, 
and  to  receive  from  that  tenant  the  delivery  of 
the  house ;  docs  it  authorize  the  agent  to  go 
there  man«/orfi to  commit  anassault  and  bat- 
tery  upon  the  tenant,  to  drive  him  out  vi  et 
armis,  or  even  scarcely  to  use  the  moUUer 
maims  f  I  submit  not.  Is  the  principal  to  be 
made  a  criminal  by  the  act  of  his  agent  acting 
simply  under  an  authority  which  purports 
only  to  give  a  right  of  peaceable  possession 
and  of  surrepder  by  the  consontof  the  party  in 
possession?  '  Is  the  principal  to  be  bound  by 
any  excess  of  authority  used,  by  his  agent  in 
executing  it ;  or  is  he,  when  the  authority  is  in 
writing  and  does  not  authorize  force  to  he 
bound  by  the  declarations  of  the  agent  that 
force  will  be  used  ?  Which  of  us  would  ever  be 
safe  in  giving  any  authority  to  an  agent  if  we 
are  to  he  submitted  to  consequences  like  these  ? 

But,  Senators,  this  is  not  a  question  of  prin- 
cipal and  agent.  What,  I  pray  you,  baa  the 
President  done  that  heis  held  to  be  a  conspira- 
tor or  as  a  principal  pving  unlawful  authoriiy 
to  an  agent?  Docs  tlie  President  appoint  Gen- 
eral Thomas  his  agent  in  any  individual  capa- 
city to  take  possession  of  an  ol&ce  that  belonged 
to  him  or  of  booka  and  papers  that  were  his 
properly?  Not  at  all.  What  is  the  nature  of 
this  order?  It  is,  according  to  the  accustomed 
formula,  tho  designation  of  an  officer,  an  officer 
already  known  to  the  law,  to  do  what?  To 
exercise  a  public  duty,  to  perform  the  duties 
of  apublic  office,  Isthe  person  thusappointod 
by  the  President  his  agent?  When  ho  accepts 
his  appointment  does  he   act  only  under  the 
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instructions  of  the  principal,  and  is  he  the 
agent  of  tJie  principal  to  carry  out  a  private 
purpose  or  to  perform  a  private  duty?  Cer- 
tainly not.  He  at  once  becomes  an  officer  of 
the  law,  with  liabilities  himself  aa  a  public 
officer,  liable  to  remoTal,  liable  to  impeach- 
ment, liable  to  indictment  and  prosecution  for 
anything  wbicb  he  may  do  in  violation  of  his 
duties  as  a  public  officer. 

Are  all  tfie  officers  of  the  United  States  who 
have  been  appointed  just  in  this  way  the  agents 
of  the  President?  When  the  President  gives  a 
commission,  either  a  permanent  one  or  a  tem- 
porary one,  to  fill  a  vacancy  or  to  fill  an  office 
during  a  disability,  are  the  persons  so  desig- 
nated and  appointed  his  agents,  and  is  be 
bound  by  everything  they  do?  If  they  take  a 
bribe,  is  it  a  bribe  to  him?  If  they  commit  an 
assault  and  battery,  is  it  an  assault  and  battery 
committed  by  him?  If  they  exceed  their  au- 
thority, does  he  become  liable?  Not  at  all.  If 
third  persons  are  injured  by  them  in  the  exer- 
cise of  the  power  which  he  haa  given,  may 
thofee  third  persons  go  back  upon  the  Presi- 
dent as  the  responsible  party  under  the  prin- 
ciple respondeat  saperio)'? 

There  isno  idea  of  principal  and  a^enthere; 
it  ia  the  case  of  one  public  officer  giifing  orders 
to  another  Dublic  officer.  He  clothes  him,  not 
with  hia  autliority,  but  with  the  authority  of  the 
law,  and  the  pitbUc  officer  so  appointed  stands 
under  an  obligation  of  oath,  not  to  the  princi- 
pal, not  to  the  President,  but  lo  the  law  itself : 
and  if  he  does  any  act  which  injures  a  third 
person,  or  which  violates  any  law,  it  is  he  that 
is  responsible,  not  the  President  who  has  ap- 
pointed him. 

Senators,  it  seems  to  us  that  these  con- 
elusions  are  inQvilable.  I  shall  scarcely  tronble 
this  honorable  court,  made  up  so  largely  of 
lawyers  of  the  greatest  eminence,  with  the 
citation  of  authorities  upon  a  point  so  clear  as 
this.  I  understand  the  learned'Managera  to 
say  that  they  expect  hereafter  to  connect  the 
President  with  tliese  declarations  of  General 
Thomas. 

Mr.  Manager  BUTLER.  I  believel  did  not 
nse  the  word  "hereafter." 

Mr;  STANBEKY.  Does  the  learned  Man- 
ager saythathe  has  heretofore  done  it? 

Mr.  M^agerBUILER.  lonlysaynowthat 
I  did  not  say  "  herealter." 

Mr.  STANBERY.     You  expect  to  do  it,  not 
that  you  have  done  it?    I  do  not  want  to  criti- 
cise the  language  of  the  gentleman  nor  to  have 
mine  criticised.     What  1  understood  the  gen- 
tleman to  say,  in  answer  to  the  question  put  by 
a  Senator,  was  that  be  did  expect  to  sho 
connection.     If  he  did  not  mean  that  he  rat 
he  meant  one  thing  and  said 
■as  tomeettheobjection  thatas  jet 
e  laid  no  foundation  that  the  qnestion 
was  put  to  the  learned  Manager  "  do  you 
pect  to  lay  a  foundation  ;"  and  the  answer 


nothing ; 
other.     It 


ager  tells  us  thcj  expect  to  lay  the  foundation. 
Is  that  enough  lor  the  introduction  of  evidence 
which  prima  facie  is  inadmissible?  Is  that 
enough?    It  is  not  enough. 

I  agree  thM  there  are  exceptions  in  cases  of 
conspiracy,  and,  perhaps,  of  agency,  lo  the 
necessity  of  the  introduction  of  preliminary 
proof,  laying  the  foundation  before  witnesses 
are  called  to  state  the  declarations  of  a  co- 
conspirator or  of  an  agent.  They  are  extreme 
cases  and  so  put  in  the  books,  but  no  such  ex- 
treme case  is  shown  here.  But  we  have  heard 
no  reason  why  we  must  in  this  case  reverse  the 
order  of  testimony  and  go  into  that  which  is 
prima  facie  inadmissible  under  the  assurance 
that  a  toundation  is  hereafter  to  be  laid. 

What  prevents  the  gentlemen  from  laying 
that  foundation?  What  prevents  them  from 
showing  a  conspiracy  in  the  first  place?  What 
prevents  them  from  showing  instructions  out- 
side of  this  letter  of  authority  to  use  force, 
intimidation,  or  threats?  What  reason  is 
there  ?  None  whatever  is  stated.  Is  it  a  mat- 
ter merely  at  the  option  of  counsel  in  the  intro- 
duction of  testimony  to  begin  at  the  wrong 
end,  to  introduce  what  is  clearly  inadmissible 
without  a  foundation,  and  to  say  "  We  will  give 

Kiuthe  superstructure  first  and  the  foundation 
St?"  Does  that  he  merely  in  the  option  of 
counsel  ?  Was  such  a  thing  as  that  ever  heard  ? 
None  have  ever  heard  it;  and  I  say,  and  such 
are  the  authorities,  that  it  must  be  an  extreme 
case,  founded  upon  direct  assurance  upon  the 
professional  honor  of  counsel,  before  a  court 
will  allow  tesumony  prima  facie  inadmissible 
to  be  admitted  under  the  statement  that  here- 
after a  proper  foundation  will  he  laid. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
mnst  ask  that  the  usual  rule  shall  he  enforced 
here  ;  that  if  any  authorities  are  to  he  cited  by 
the  counsel  for  the  President  they  must  be 
cited  in  their  opening,  so  that  we  can  have 
opportunity  to  reply  to  them,  and  not  after  I 
have  replied  have  authorities  cited.  If  there 
are  none  I  will  go  on. 

The  CHIEF  JUSTICE.  Such  is  the  un- 
doubted rule. 

Mr.  STANBERY.  I  think,  Mr.  Chief  Jus- 
tice, I  will  allow  this  question  to  stand  without 
the  production  of  authorities. 

Mr.  Manager  BUTLER.  Mr.  President  and 
Senators,  the  gravity  of  the  question  presented, 
being  more  than  the  mere  decision  of  a  given 
interrogatory,  has  induced  the  President's 
counsel  to  argue  it  at  length,  they  seeing  that 


this  impeachment  the  fate  of  their  client  may 
depend.  It  is  a  grave  question,  and  therefore 
I  must  ask  the  attention  of  the  Senate  and  the 
presiding  officer,  as  well  as  I  may,  to  some 
considerations  which  determine  it  in  mymind. 
But  before  I  do  so  I  pray  leave  to  sketch  the 
exact  status  of  thecaseuptothepointatwhich 
the  question  is  produced;  and  I  may  say — ^I 
trust  without  offense — that  the  learned  counsel 
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for  the  Preaident  has  entirely  ignored  that 
status.  I  talte  for  the  evidence  of  it  the  prop- 
ositions put  forward  in  the  answer  of  the  Pres- 
ident, the  papers  that  have  heen  already  ad- 
duced, and  the  testimony,  so  far.  as  ive  have 
gone.  It-appears,  then,  that  on  or  about  the 
12th  day  of  August  last  past,  possibly  before 
the  President  eonceived  the  idea  of  removing 
Edwin  M.  Stanton  from  office  at  all  hazards, 
claiming  the  power  and  right  to  do  so  against 
the  provisions  of  the  act  known  as  tbe  tenure 
of  civil  office  act,  he  undertook  to  suspend  him 
under  that  act.  Therefore  the  decision  of  this 
question,  in  one  of  its  aspects,  will  decide  the 
great  question  here  at  issue  this  hour.  Is  that 
act,np  to  this  time,  to  be  treated  as  alawof  the 
land,  as  an  act  of  Congress  valid  and  not  to  be 
infringed  by  any  executive  officer  whatever? 
Because,  if  it  is  a  law,  then  the  President  ad- 
mits that  he  undertook  to  remove  Mr.  Stanton 
in  violation  of  that  law,  and  that  he  issued  the 
order  to  General  Thomas  for  that  purpose,  and 
only  to  violate  it;  and  his  palliQ,tion  is  that  he 
meant  to  make  a  case  for  judicial  decision,  but 
to  do  so  he  intended  to  issue  the  order  to  Mr. 
Thomas,  and  Thomas  was,  under  it,  to  act  in 
violation  of  the  provisions  of  iJiat  act.  Am  I 
not  right  upon  this  proposition? 

That  being  so,  then  we  have  him  on  his  part 
intending  to  violate  the  law;  we  have  him, 
then,  issuing  an  order  in  violation  of  the  law ; 
we  have  him  then  calling  to  his  aid,  to  carry 
oat  the  violation  of  that  law,  an  officer  of  the 
Army. 

Now,  in  the  light  of  that  position,  what  is 
thenextthingwefind?  Weundthat  he  issues 
an  order  to  Lorenzo  Thomas  to  take  possession 
of  the  War  Department.  The  learned  counsel 
for  the  President  says  that  that  is  an  order  in 
theusualform.  .  1  take  issue  with  him.  There 
are  certain  ear-marks  about  that  order  which 
show  that  it  was  not  in  the  usual  form.  It  has 
in  it  words  of  imperative  command.  It  is  not 
simply,  "you  are  authorized  and  empowered 
to  take  possession  of  the  War  Department;" 
hut  it  is  "you  will  immediately  — all  other 
things  being  Idd  aside,  at  once,  whatever  may 
oppose — "you  will  immediately  enter  upon  the 
discharge  of  the  duties  of  that  office." 

Now,  we  must  take  another  thing  which 
appears  in  this  case  beyond  all  possibility  of 
cavil,  and  that  is,  that  the  President  knew  at 
that  time  that  Mr.  Stanton  from  the  first,  to 
wit,  on  the  12th  of  August  last,  claimed  the 
right  not  to  be  put  out  of  that  office,  and  when 
he  went  out  he  notified  the  President  solemnly 
that  he  only  went  out  in  obedience  to  superior 
force.  To  get  him  out,  the  President  author- 
ized to  take  possession  the  General  of  the 
Army  of  the  United  States;  and  that,  for  all 
legal  purposes  and  for  all  actual  purposes,  was 
equivalent  to  using  the  force  of  the  whole  Army 
of  the  United  States  to  take  possession  of  that 
office,  because  if  lie  General  of  tbe  Army 
thought  that  the  order  was  legal,  he,  obeying 
the  orders  of  his  superior,  when  he  was  ordered 


to  take  possession  by  force,  had  a  right  to  nse 
the  whole  Army  of  the  United  States  to  enforce 
the  President's  order.  Therefore,  the  Presi- 
dent was  notified  that  Mr.  Stanton  only  yielded 
his  office  at  first  to  superior  force;  and  so  he 
did  wisely  and  patriotically,  because  if  he  had 
not  yielded,  a  collision  might  have  been 
brought  which  would  have  raised  a  civil  war, 
which  in  the  language  of  the  late  rebels  and 
General  Thomas,  is  an  "        '  "  ' 

tween  loyal  and  rebel  n: 

The  President  knew  that  Mr.  Stanton  at 
first  said,  "I  will  only  yield  this  office  to 
superior  force."  Then  Mr.  Stanton  having 
thus  yielded  it,  the  General  of  ths  Army  took 
possession,  and  on  the  action  of  the  Senate  the 
General  vacated  it  in  obedience  to  the  high 
behest  of  tbe  Senate,  and  Mr.  Stanton  was 
reinstated  in  it  in  obedience  to  the  high  behest 
of  the  Senate,  and  being  there  he  was  still 
more  fortified  in  his  position  than  at  first. 
If  he  would  not  yield  it  except  to  superior 
force  on  the  12th  of  August,  1867,  do  you.be- 
lieve.  Senators,  is  any  man  so  besotted  as  to 
believe  that  the  President  did  not  know  that 
Mr.  Stanton,  so  reinstated,  so  fortified,  meant 
to  hold  the  office  againsteverything  but  force? 
The  President  had  been  notified  th^  Stanton 
yielded  only  to  the  General  of  the  Army;  wield- 
ing superior  force  he  had  seen  Stanton  put 
back  by  the  high  authority  of  the  Senate  ;  he 
had  seen  Stanton  sustained  by  a  vote  of  the 
Senate,  declaring  that  the  attempt  to  remove 
him  was  illegal  and  unconstitutional  j  and 
then,  for  the  purpose  of  bringing  this  to  an 
issue,  the  President  of  the  United  States  is- 
sued his  order  to  General  Thomas,  another 
officer  of  the  Army,  "  You  will  immediately 
enter  upon  the  discharge  of  the  duties  of  the 
War  Office.;'  What  then?  He  had  come  to 
tbe  conclusion  to  violate  the  law  and  take 
possession  of  the  War  Officej  he  had  come  to 
the  conclusion  to  do  that  against  the  law  and 
in  violation  of  the  law ;  ho  had  sent  for 
Thomas,  and  Thomas  had  agreed  with  him  to 
do  that  by  some  means  if  the  President  would 
give  him  tbe  order,  and  thus  we  have  the 
agreement  between  two  minds  to  do  an  nn- 
lawful  act;  andthat,  I  believe,  is  the  defiiiition, 
of  a  conspiracy  all  over  the  world. 

Let  me  restate  this.  You  have  the  determina- 
tion on  the  part  of  the  President  to  do  what  had 
been  declared  to  be,  and  is,  an  unlawful  act; 
you  have  Thomas  consenting;  and  you  have 
therefore  an  agreement  of  two  minds  to  do  an 
unlawful  act ;  and  that  makes  a  conspiracy,  so 
far  as  I  nnderstand  the  law  of  conspiracy.  So 
that  upon  that  conspiracy  we  should  rest  this 
evidence  under  article  seven,  which  alleges 
that— 

"Andrew Johnson"  *  *  *  *  ''didonlaw- 
fully  oonapiro  with  one  Lorenio  Thomna,  wilh  latent 
unlnwfull)' to  eeize.tnke.  and  posacss  the  property 
of  the  United  States  in  the  Department  of  War  in 
thaouBtod;  and  charge  of  Edwin  M.  Stanton." 

And  also  under  article  five,  which  alleges  a 
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like  □nlawful  conspiracy  not  alleging  that  !□- 
tent, 

Then  there  ia  another  ground  upon  which 
this  evidence  is  admissible,  and  that  is  upon 
the  ground  of  principal  and  agent.  Let  us,  if 
yon  please,  examine  that  ground  for  a  few  mo- 
menta. The  President  claimB  bj  his  answer 
here  that  every  Secretary,  every  Attorney  Gen- 
eral, every  executive  officer  of  this  Govern- 
ment exiata  by  his  will,  upon  his  breath  only  ; 
that  they  are  all  his  servants  only,  and  are  re- 
sponsible to  him  alone,  not  to  the  Senate  or 
Congress  or  either  branch  of  Congress ;  and 
he  may  remove  them  for  auch  cause  a^  be 
chooses;  beappoints  themforsucbcauaeashe 
chooses  i  and  he  claims  this  tight  to  be  illimit- 
able and  uncontrollable,  and  he  aaya  in  hia 
message  to  you  of  December  12,  1867,  that  if 
anyone  of  his. Secretaries  had  said  to  him  that 
he  would  not  agree  with  him  upon  the  uncon- 
stitutionality of  the  act  of  March  2,  1867,  he 
would  have  turned  him  out  at  once.  All  this 
bad  passed  into  biatory,  and  Mr.  Thomaa  knew 
that  as  well  as  anybody  else.  Now,  then,  what 
'  ~  ■'  >f  a  Secretary  of 
:  permanent?    It 


War,  whether  ad  inienm  o 


.s  that  bi 


liall  perfDrm  und  e: 


anch  dati 


la  shall 


It  of  tha  Uniteil  States  a 


o  him  agreeably  to  the  Constitu- 


or  naval  forces,  ships,  or  warlike  stores  of  tlie  ijnltei 
States,  or  such  other  mattora  respoctlnB  military  o. 
naval  affdra  as  the  President  of  the  United  State 
shallnsdiBntotheaBidDeiiartmen' "      -      '      -      - 


d  Department  i 


Ehljl   &OIU    t 


Therefore,  hia  commission  is  to  do  precisely 
as  the  President  desires  hira  to  do  about  any- 
tbing  that  pertains  to  the  War  Office,  and  he 
stands,  then,  aa  the  agent  of  the  principal — to 
do  what  1  He  waa  authorized  by  the  President 
to  obtain  possession  of  the  War  Office.  Was 
he  authorized  to  do  anylhinz  e!se  that  we  hear 
of  up  to  that  time?  No.  He  was  to  obtain 
poaaession  of  the  office.  Now,  what  do  we 
propose  to  fibow  by  thia  evidence?  Having 
shown  tljttt  Thomas  was  authoriKed  to  obtain 

(ossession  of  the  office ;  having  shown  that  he 
ad  agreed  with  the  President  to  obtain  it; 
having  put  in  testimony  that  the  two  stood  to- 
gether in  the  pursuit  of  one  common  object, 
the  President  wanting  Thomas  to  get  in,  and 
Thomas  wanting  to  get  in,  and  both  agreeing 
and  concerting  means  together  to  get  in,  the 
question  is  whether,  under  every  rule  of  law, 
we  are  not  permitted  to  shoW  the  acts  and 
declarations,  however  naked  these  declarations 
may  be,  of  either  of  these  two  parties  about 
the  common  object?  And  the  very  question 
presupposes  that  we  are  only  to  aak  the  deela- 
rations  of  Thomas  about  the  common  object. 
But  the  case  does  not  quite  atop  here,  because 


we  shall  show  that  Thomas  was  then  talking 
about  to  execute  the  common  purpose.  We 
asked  Mr.  Burleigh  if  be  was  a  friend  to 
General  Thoilias;  he  said  yes;  if  they  were 
intimate?  yes;  accustomed  to  visit  backward 
and  forward?  yea.  Governor  Moorhead  has 
alreadytold  you  thatMr.  Burleigh  was  a  friend 
of  the  Preaident.  There  needed  aomebody  to 
aid  in  this  enterprise;  aome  moral  support  was 
wanted  in  thia  enterprise  ;  and  we  propose  to 
show  that  General  Thomas  was  endeavoring  to 
get  one  of  the  members  of  tbe  House  of  Rep- 
resentatives to  support  him  in  the  enterprise, 
and  waa  laying  out  the  plan,  and  that  heasked 
him  to  go  with  hira  the  next  morning  and  aid 
him  in  the  enterpriae,  and  be  there  aiding  and 
abetting  in  the  enterprise.  Such  is  the  testi- 
mony we  propose  to  show,  and  that  ia  one  way 
in  which  we  propose  to  connect  the  President 
with  the  joint  enterprise.  Such  ia  the  exact 
condition  of  things. 

Now,  having  shown  a  common  object, 
'hether  a  lawful  or  unlawful  one  would 
make  no  difference  as  to  this  point;  but,  as  I 
contend,  a  common,  unlawful  object,  and  hav- 
ing shown  tbe  two  parties  agreeing  upon  one 
thing,  having  shown  the  authority  of  one  to 
the  other  to  do  an  act,  can  we  not  put  in  the 
declarations  of  both  parties  in  regard  to  that 
act?  Do  not  the  acts  of  one  become  the  acts 
of  the  other?  Take  the  teatimony  we  put  in 
yesterday.  Why  did  not  my  ieamed  friends 
object  to  what  Thomas  said  to  Mr,  Stanton 
when  he  demanded  tbe  War  Oifice?  The 
President  waa  not  there.  To  use  the  argu- 
ments of  tbe  learned  counsel  for  the  President, 
Thomas  was  not  upon  oath ;  he  was  acting  in 
the  President's  absence.  Why  should  we  put 
in  tbe  act  of  Thomas  there  yesterday?  It  was 
because  he  was  doing  in  relation  to  the  thing 
itself. 

Mr.  STANBBRY.  That  was  within  the 
authority. 

'  Mr. 

within  the  authority.  How  was  it  within  the 
authority  ?  It  waa  within  the  authority  because 
the  President  had  commanded  him  to  take 
possession.  Now,  then,  I  want  to  show  the 
means  by  which  he  was  to  take  possession. 
How  was  that  to  he  done  ?  Why,  they  say 
{and  only  the  gravity  of  the  occasion  prevents 
me  from  believing  it  a  stupendous  joke)  we 
should  show  what  he  said  by  calling  Thomaa. 
On  the  trial  of  one  conspirator  call  the  other 
to  show  the  conspiracy  I  Was  that  ever  done 
in  any  court  upon  any  question  whatever,  ex- 
cept one  conspirator  turns  State's  evidence  or 
king's  evidence,  aa  it  is  called  ?  and  Thomas, 
I  believe,  is  not  quite  bad  enough  to  do  that 
yet.     It  was  never  done  by  intelligent  counsel. 

These,  then,  are  the  foundations  on  which 
we  atand.  Now,  what  are  the  authorities  for 
receiving  these  declarations?  I  hold  in  my 
hand  Boscoe's  Crimioal  Evidence,  and  I  pro- 
pose to  cite  it  upon  this  point ;  that  we  are  not 
oound  to  put  in  all  our  evidence  at  once,  and 
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thaf,  by  the  very  acts  and  declarations  of  the  | 
conspirators  themselves,  we  may  prove  the 
conspiracy: 

I  read  from  page  390 : 

"Thorulo,  soys  Mr.Starkie,  that  onemiuiisnot  to 
be  affected  bythencM  and  declarations  of  a  slranear, 

"Acta  and  declarations  of  a  stranger,"  you 
wil!  obaerve — 


:vidence  is,  in  the  result,  c 


I  acts  of  tho  different  parsons,  a. 
e  have  attempted  to  prove  t 


Bpiracy  in 

Again,  the  authority  says 
"Where,  therefore,  a  party  mi 

bythe  pris  —     


hich  was  _  joined 


purpose, 
-  M  nitl 


on  by  one  of  the  party  on  thoday  of  their 
to  where  they  wera  to  go,  and  for  what 
ire  admissible,  and  the  case, was  eakd  to 
Roi  OT.  Hunt,  3  B.,  and  Aid,,  "'  -•• — 

„■  drilling  at  a  dilfereut  plac 

before,  and  biasins  in  obnoxioua  ferso 
reeeivablo." 

The  answer  of  the  learned  counsel  to  the 
authority  would  he  to  say,  '"those  were  acts." 
I  agree;  but  declarations  simply  may  he  proof 
of  such  conspiracy.  Now,  then,  if  the  Senate 
believe  thatfce  have  shown  any  common. pur- 
pose, which  is  all  that  is  necessary,  between  the 
President  and  Thomas,  then  this  authority 
which  we  find  on  page  893  is  in  point: 

"  The  eases  ia  which  after  IJie  existence  of  a  con- 
mlraoy  is  established.  "^-IJboPmlionlardefendan  ts 


have  been  proved  to  have  beaaj>attieB  to  it,  the 

8t  deolarafioae  of  other  conspirators  may  be  e 
1  evidenee  against  them,  have  already  been 


eidered  (vi'ieti 


re^.) .  It  eeeni 


wakeio 


„.  i.-v-  -. ,  ... aaking  of  them  eodefcnd- 

anta  would  Bivauo  additional  Btrength  to  their  deo- 

That  authority  answers  the  arenment  of  the 
learned  counsel  for  the  defendant  when  he 
Bays  Thomas  ia  not  here  on  trial.  No ;  but 
his  conspirator  ia,  his  master  is,  his  principal 
is,  and  the  feet  that  he  is  not  present  laafees 
no  difference  on  the  question  of^evidenee.  The 
evidenee  ia  admissible  because  of  the  mutual 
agreement. 

To  show  that  this  doctrine  stands  upon  the 
same  ground,  as  well  in  civil  eases  as  iii  crim- 
inal, f  refer  nest  to  2  Carrington  and  Payne, 
p.  232.  This  was  an  action  of  false  imprison- 
ment agMnst  three  certwn  defendants : 

"  The  plttinfiff's  coonsel  wished  to  eive  in  evidence, 
,1  weeks  after  all   the   deieudants ,  had 


eked  tl 


,  plaii 


Rill  ts 


e.  the  d< 


abed  U 


These  three  men  had  engaged  in  locking  a 
man  op  in  jail,  and  weehs  afterward  one  of 
the  defendants  made  a  declaration  as  to  his 
purpose,  and  that  was  to  oppress  the  party 
injured  by  keeping  him  loclied  up  and  putting 
him  t«  bodily  inconvenience. 

•■Jervia,  for  the  defendants,  objeoted  that  this  deo- 


his  dcclara- 

J.   Ilisne- 

ceasar?  that  the  plaintill  should  connect  all  tho 
defondantg  as  joint  trespassers  ia  the  faot  of  inipria- 

dence  anrthins  that  uther  of  the  defendants  siud 
relative  to  tbs  trespass,  though  in  the  abseoee  of  the 
others.  Somuohutothelaw.  On  the  hardship  of 
I  need  only  say  that  if  the  law  were  not  so 


n  Boios  iu  do  another  an  Injnrr  misht  proclaim 
nis  mauce  ill  the  market-plaas  and  yet  ihat  out  evi- 
denee of  saah  mtiioe  from  the  oonnderi " 


7  by  only  assodaUng  himself  in  the  tronBaotlon 

t  -.1 -'■- ■>- 1— "lilty  than  himsell : 

declarations  of  the 


e   of  tl 


tyalwaysavoldtbedecu 


them  by  taking  care  not  to  be  concerned  in  the  doing 
of  things  which  they  cannot  afterward  inatifS'." 

Is  not  this  case  precisely  in  point  with  ours, 
only  a  hundred  times  sirongerV  But  I  maybe 
answered  that  that  is  an  English  case.  Well, 
I  have  here  a  United  States  case,  the  case  of 
the  United  States  va.  Gooding,  12  Wheaton ;  I 
shall  read  from  pages  109  and  470.  Let  me 
state  the  case.  One  Gooding  had  fitted  out  at 
Baltimore  aslaver  called  the  General  Winder — 
and  I  may  say,  in  passing,  a  very  proper  name 
for  it — and  having  fitted  her  out  he  sent  her  to 
the  West  Indies,  and  there  being  at  the  West 
indies,  before  she  started  on  her  voyage  to 
Africa,  the  captain  undertook  to  tell  a  witness 
on  what  voyage  she  was  going,  where  she  waa 
bound  i  the  evidence  offered  being : 

■■Thathe,  Oaptidn  Coit,  was  at  St.  Thomas  while 
the  Qeneral  Winder  was  at  that  Island,  in  September. 
1S24,  and  was  freimently  on  board  the  vessel  at  that 
time:  that  Captuu  Uill,  the  master  of  the  vessel. 
Uien  and  there  proposed  to  the  wibiess  to  encage  on 

. :.  .1.  " -I Bi»l  Winder  M  mate  for  the  voyage 

ss.anddeeanbsdthesametobe  nvoy- 
it  of  AEcioafbr  slaves,  and  thence  back 


to"tffoM 


^„^  witness  inqniHng  w 
crew  paid  in  theevent  of  adiaaster . 
agcCautain  HUl  replied,  •Uncle  Ji 


inding  the 


defendant." 

The  defendant  being  in  Baltimore  at  that 
time.  The  first  point  taken  in  this  case  was 
that  the  act  of  hiring  a  man  to  be  a  mate  was 
in  the  scope  of  his  authority ;  and  the  second 
point  was  that  telling  who  would  pay  him  was 
a  declaration  of  one  of  the  principals,  of  one 
of  the  conspirators,  if  you  please,  of  one  party 
engaged  in  a  jtynt  transaodon  with  tho  other. 
Upon  that  the  court  say: 

"  Those  deolarationa  and  expjanafiona  aroBainnoh 

itself.  Our  opinion  of  tho  admissibility  of  tiiia  evi- 
dence prooeodB  upon  the  ground  that  th  use  were  not 
tbenakeddeclarationaofther  '   ' 
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Now,  let  US  aee  the  condition  of  General 
Thomas.  He  had  been  on  the  2l3t  of  Febru- 
ary OL'dured  to  take  possession  "immediately," 
at  oiiee.  He  had  gone  to  a  friend  of  his,  Mr. 
BuRLGion,  and  wanted  him  to  aid  him  in  \h.h 
object.  He  was  hiring  a  mate,  if  yott  please, 
on  that  voyage,  precisely  within  the  case  of 
Gooding.  He  was  wanting  somebody  to  aid 
Lim ;  and  he  thereupon  lieacribes  to  Bubleigu 
the  voyage;  that  it  wastobeaalaver'svojfage; 
what  he  was  to  pay ;  how  it  whs  to  be  received ; 
how  he  was  to  seize  the  stave ;  or,  in  other 
words,  Bow  he  is  to  seize  the  War  Department ; 
and  we  oft'er  to  put  these  things  in  evidence  by 
bis  declarations. 

I  have  but  one  authority  more,  and  I 


ninety- three  -. 

"The  evidence  in  proof  o 
erally,  fTom  the  nature  of  t 
tial.'    Tliouph  the  oommon 

fenJants  eame  tasetber  and  actually  agreed  in 
to  have  that  daaisn  and  to  purBue  it  by  Co 
meane._  If  it  be  proved  that  the  defendanU  pi 

le  performioBonepar 


"(lb 


the  attain  me  ot  of  that  some  object,  the  jury  will  be 
juatifled  iu  theconcloeion  that  they  were  engajteiiu 
a  conapiraoy  to  uSeoC  that  objeet." 

Almost  in  the  language  of  this  authority  the 
ohject  was  to  get  the  War  Department  at  all 
hazards.  I'hat  is  agreed ;  that  is  in  the  Presi- 
dent's answer.  It  is  there  said  to  bo  a  high 
constitutional  prerogative  to  do  it  1  They  had 
been  notified  that  Stanton  would  hold  it  by 
force,  as,  thank  God,  up  to  this  hour,  he  has 
held  it  against  these  conspiratorsj  and  being 
notified  that  he  would  not  deliver  it  eKcept  to 
force,  they  then  started  out  to  devise  ways  and 
means,  and  we  shall  show  you,  andby  these  very 
conversations  with  this  very  person,  i'honiae  de- 
clared that  if  he  had  not  been  arrested  by  the 
iiiterveniion  of  the  courts  he  would  have  used 
force  on  the  morning  when  he  was  there,  as 
has  been  shown. 

Mow,  are  we,  upon  the  trial  of  this  issue,  to 
bf  told  that  the  President  of  the  United  States 
can  en:^>1oy  men  to  go  to  do  this,  that,  and  the 
Other,  which  is  illegal,  admitted  to  be  illeial, 
unless  the  law  is  unconstitutional,  and  then 
turn  back  upon  us  and  say,  "  Oh,  you  cannot 
put  in  what  my  agents  said  while  they 
pursuing  this  thing,  while  they  were  getting 
together  means  to  execute  my  will."  Let  me 
illustrate  for  a  moment.  This  is  only  to  Bnn- 
LBIGU.  Suppose  Thomas  had  gone  to  get  the 
■  commander  of  this  department,  General  Ei 
ory,  with  his  forces,  Suppose  he  had  said 
him,  "Iwant  you  to  come  to-morrow  to  aid 
me  and  see  me  take  this  Department  b^f  force," 
could  we  not  put  that  in?  Is  this  objected  to 
because  he  only  asked  Mr.  Brai.EiQH?    If  he 


kept  askingmen  enough  to  go  with  him  he  would 
have  had  enough,  as  he  thought  he  had,  until 
the  hand  of  the  law  was  laid  upon  him.  There- 
fore I  respectfully  answer  the  question  put  by 
the  learned  Senator  thatwe  have  connected  and 
do  expect  to  connect  the  President  with. this 
by  a  series  of  acts,  a  series  of  declarations,  a 
ies  of  operations  which  will  leave  no  doubt 
the  mind  of  any  Senator  what  this  purpose 
3.  But  wo  claim,  further,  that  there  is  no 
doubt  upon  any  man's  mind  what  the  purpose 

it  that  honr. 

lesire,  in  closing,  simply  to  call  your  at- 
tention to  the  opening  addressof  the  Attorney 
General^I  beg  pardon,  the  learned  counsel 
for  the  defendant ;  he  will  pardcin  me,  but  I 
have  been  so  accustomed  to  meet  him  in  other 
relations  ttiat  I  sometimes  forget.  He  says 
that  we  have  now  got  to  a  question  of  law  fit 
to  be  argued"  by  lawyers  to  lawyers,  implying 
that  all  other  questions  which  have  been  argued 
before  tills  high  court,  as  he  insists  upon  calling 
it,  have  not  been  fit  to  be  argued  either  by 
lawyers  or  to  lawyers.     It  is  fou  you  to  defend 

t ourselves  from  that  sort  of  imputation.  I 
ad  supposed  the  great  questirms  we  had  been 
arguing  were  not  only  fit  to  be  argued  by  law- 
yers to  lawyers,  but  by  statesmen  to  statesmen, 
by  the  Representatives  of  the  people  to  the 
Senators  of  the  United  States.  And  I  insist 
that  this  qjiestion  is  not  one  to  he  narrowed 
down  to  the  attorney's  office,  but  is  to  be 
viewed  in  the  light  of  the  law  and  enlightened 
jurisprudence  as  it  will  be  administered  by  the 
Senate  of  the  United  States. 

The  question  for  jou  to  determine  is,  will 
this  evidence  aid  you,  for  you  are  both  court 
and  Jury;  this  is  not  a  case  where  the  court 
rule  one  way  and  the  jury  may  go  another; 
but  JOU  are  both  court  and  jury — will  this  evi- 
dence enlighten  you  if  you  hear  from  this  Sec- 
retary ad  interim  as  to  what  he  was  doing  and 
intending  to  do  in  Ibis  matter,  joint  enterprise 
»f  himself  and  the  President.  Will  it  enli^ten 
yon  upon  the  judgment  you  are  to  render?  If 
it  will  not,  then  you  will  say  so,  and  vote  that 
it  shall  not  he  heard,  and  the  people's  case 
win  not  be  brought  before  the  Senate,  tt,  on 
the  contrary,  it  will  enlighten  you,  then  I  re- 
spectfully and  earnestly  urge  that  it  may  be 
received.  And  in  this  we  are  fortunate  in 
being  sustained  by  the  high  authority  of  the 
presiding  officer.  I  had  supposed  this  ques- 
tion was  ruled  and  settled  yesterday,  and  hardly 
expected  to  debate  it  this  morning.  All  lean 
say  is,  as  the  decision  is  made,  however  much 
I  might  have  objected  to  the  mode  in  which  it 
was  made,  I  respectfully  submit  stare  deciius 
let  the  decision  stand,  in  the  language  of  the 
rule,  as  the  judgment  of  the  Senate. 

Mr.  CUETIS.  Mr.  Chief  Justice,  I  ask  to 
have  the  question  propounded  by  the  honor- 
able Managers  read.  It  is  long,  and  consists 
of  different  parts,  and  I  desire  it  to  he  dis- 
tinctly understood  before  I  speak  to  it. 
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The  CHIEF  JUSTICE.     The  Secretary  will 
read  the  question  prupounded  by  Mr.  Manager 
Butleu  to  the  witness. 
The  Seeretarj  read  aa  follows : 
"  Yon  enid  j'esterdur,  in  nnaner  Co  m;  q 
that  roH  had  a  ooorarsation  with  General 


it  of  Fob 


■i^Lrren™ 
riast. 


he  intended  to  obtain,  or  vas  directed  b;  the  Presi- 
If  BO.  state  what  ha  said  pa  uoiu-lj'  as  yon  can." 

Mr.  CUBTIS.  Mr.  Chief  Jnatice  and  Sen- 
Slora,  yon  will  obserre  that  this  questioa  con- 
tains two  distinct  branches.  The  iirst  inquires 
of  the  nitnesa  for  declarationa  of  General 
Thomas  reapectinghis  own  intent.  The  second 
inquires  of  the  witness  for  declarations  of  Gen- 
eral Thowaa  respeotJng  directioua  given  to  him 
bj  the  President.  In  reference  to  the  first 
branch,  that  is,  the  separate  and  Independent 
intent  of  General  Thomas  himaelf,  1  am  not 
aware  that  its  subject-matter  is  anywhere  put 
in  iKue  by  the  articles.  General  Thomas  is 
not  on  trial.  It  is  the  President  who  is  on 
tnal  It  13  Ilia  intenliona  or  directions,  the 
means,  tlie  unlawful  means,  whichhe  is  charged 
with  having  adopted  and  endeavored  to  carry 
into  effect,  which  constitate  criminality  in  those 
articles  which  relate  at  all  to  this  subject;  and 
therefore  it  seems  to  me  that  it  is  a  auBiclent 
objection  to  the  Srst  part  of  this  question  that 
it  relatestoa  subject-matter  wholly  immaterial, 
and  which,  if  proved  by  legitimate  evidence, 
ought  in  no  manner  to  aScct  the  case  of  the 
President.  The  President  is  not  charged  here 
with  any  ill  intentions  or  illegal  intentions  of 
General  Thomas ;  he  is  charged  here  with  his 
own  illegal  intentions ;  with  them  alone  can  he 
be  charged;  and  therefore  I  respectfully  sub- 
mit to  Senators  that  that  branch  ot  the  question 
which  seeks  to  draw  into  this  case  evidence  of 
the  intentions  of  General  Thomas,  aside  from 

cated  to  him  by  the  President  himself,  is  utterly 
immaterial,  and  ought  not  to  be  allowed  to  be 
proved  by  any  evidence,  whether  competent  or 
incompetent. 

In  tne  next  pk.ce,  I  submit  that  the  evidence 
which  is  offered  to  prove  the  intention  of  Gen- 
eral Thomas,  if  tbat  fact  were  in  issue  here, 
and  conid,  when  proved,  have  any  effect  upon 
,the  President's  case,  is  not  of  an  admissible 
character.  The  intent  of  a  party,  as  every 
lawyer  knows,'  is  a  fact,  and  it  is  a  fact  to  be 
proved  bj  legal  and  admissible  evidence,  just 
as  much  as  any  other  fact.  It  is  natural  for  a 
per.^on  not  a  lawyer  to  saj  that  the 
ascertain  a  man's  intent  '-  ■-  '' 
says  is  hia  intent;  because  intent  is  a  state  of 
mind,  and  when  that  is  expressed  tbat  eicpres- 
sion  is  fit  evidence  of  it.  All  that  is  true ;  but 
inasmuch  as  it  is  not  sworn  evidence  of  it,  in- 
asmuch as  it  is  not  given  by  the  man  when  on 
the  stand  in  the  presence  of  the  accused  and 

uo  evidence  at  all,  unless  you  can  being  the 


t  take  wbat'h 


cose  within  one  of  the  exceptions  which  exist 
in  the  law;  one  of  these  exceptions,  as  has 
been  said  by  my  associate  counsel,  being  the 
case  of  principal  and  agent;  the  other  the 
case  of  coconspirators. 

I  do  not  propose,  to  go  over  the  argument 
which  was  so  clearly  and  forcibly  put,  as  it 
seems  to  me,  by  my  associate,  who  opened  it. 
I  think  Senators  must  have  understood  per- 
fectly well  the  grounds  apon  which  it  is  our 
intention  to  rest  this  ohjection  to  the  declara- 
tions of  General  Thomas  so  far  as  regards  his 
own  intent,  that  he  was  not  the  agent  of  the 
President,  that  he  received  from  a  superior 
officer  an  order  to  do  a  certain  thing,  and  in 
no  sense  thereby  became  an  agent  of  that 
superior  officer,  nor  did  that  superior  officer 
become  accountable  for  the  manner  in  which 
he  might  carry  out  that  order ;  and  that  this  is 
specially  true  when  the  nature  of  the  order  is 
nothing  but  the  designation  of  one  public  officer 
to  notify  another  public  officer  that  be  has 
been  designated  to  discharge  the  duties  of  the 
office  from  which  the  latter  has  been  removed ; 
in  which  case  whatever  this  designated  person 
may  do  he  does  on  his  own  account  and  by 
force  of  hia  own  viewsof  how  the  authority  is 
to  be  carried  out  unlesa  he  has  received  some 
apecial  instructions  in  regard  to  the  mode  of 
carr3'ing  them  out. 

We  submit,  then,  in  the  first  place,  that  the 
intentions  of  General  Thomas  are  immaterial, 
and  the  President  cannot  be  affected  by  them ; 
and  secondly,  if  they  be  material,  they  must  be 
proved  by  sworn  evidence,  and  not  by  hearsay 
statements. 

The  other  part.  Senators,  of  the  question 
appears  to  me  to  admit  of  even  less  doubt; 
and  tliat  part  is  attemptina  to  inqiiire  of  the  . 
witness  what  was  said  by  General  Tbomas  re- 
specting directions  or  instructions  given  to  him 
by  the  President,  which  presents  the  naked 
case  of  an  attempt  to  prove  an  authority  of  an 
agent  by  the  agent's  own  declarations.  The 
question  is  whetherthe  Presidentgave  instruc- 
tions to  General  Thomas  in  recard  to  the  par- 
ticular, manner  or  means  by  which  this  order 
was  to  be  carried  out.  Upon  its  face  the  order 
is  intelligible.  We  understand  it  to  be  in  the 
nsual  form.  There  is  no  allusion  made  to  the 
exercise  of  force,  threats,  or  intimidation  of 
any  liind.  Now  they  propose  to  superadd  to 
this  written  order,  by  means  of  the  declarations 
of  the  agent  himself,  that  he  had  an  authority 
to  use  threats,  intimidatlonj  or  force;  and  no 
lawyer  will  say  that  that  can  be  done  unless 
there  is  first  laid  the  foundation  for  it  byshow-  • 
ing  that  the  two  parties  were  connected  to- 
getlier  as  coconspirators.  I  agree  that  if  they 
could  show  a  conspiracy  between  the  President  ■ 
and  General  Thomas  to  which  these  declara- 
tions relate,  then  the  declarations  of  one  of 
them  in  reference  to  the  subject-matter  of  that 
conspiracy  would  be  evidence  against  the  other. 

Now,  what  is  the  case  as  it  stands  here  be- 
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fore  jou,  and  as  is  asserted  by  th  h  abl 
Manager   himself?     He  star  t  w  th     h 

proposition  that  the  President  1 
has  admitted  his  intention  tor  ra  M  S 
ton  from  office.  That,  he  say  w  a  11  gal 
intention.  That,  he  says,  was  an  intention  to 
be  carried  out  by  means  of  the  order  given  to 
General  Thomas;  and  when  the  President,  he 
says,  gare  that  order  to  General  Thomas,  and 
General  Thomas  accepted  it  and  undertook 
to  execute  it,  there  was  an  agreement  between 
them  to  doan  illegal  act.  What  was  the  ille- 
gal act  which  thus  far  we  hare  got  what  be 
calls  a  conspiracy  to  do  7  It  was  to  remove 
Mr.  Stanton  ;  and,  if  that  be  contrary  to  the 
tenure-of-office  act,  that,  when  accomplished, 
may  be  an  illegal  act.  But  is  that  the  illegal 
act  which  they  are  now  undertaking  to  prove? 
Is  that  the  extent  of  theconspiracy  which  they 
arenowundertakinetoshow?  Notatall.  They 
are  passing  altogether  beyond  that.  They  now 
undertake  to  say,  "We  will  show  that  he  oon- 
Bpired  with  General  Thomas  to  remove  Mr. 
Stanton  by  force,  threats,  or  intimidation,  and 
thus  to  commit  a  totally  distinct  crime  under 
the  conspiracy  act,"  That  is  the  conspiracy 
which  they  propose  to  show.  Having  shown 
only  an  agreement  to  remove  Mr.  Stanton,  and 
starting  with  that  agreement,  which  of  course 
makes  the  entire  limits  of  the  conspiracy,  as 
they  call  it,  of  which  they  have  given  evidence, 
ail  circum scribed  within  this  intention  merely 
to  remove  Mr.  Stanton,  they  now  graft  on  to 
that  by  a  pure  and  mere  assumption  a  conspir- 
acy to  remove  him  by  force ;  and  so,  having 
S roved  a  conspiracy  to  remove  him  without 
jrce,  we  will  now  give  in  evidence  the  declara- 
tions of  these  coconspirators  to  show  a  conspir- 
acy to  remove  him  with  force.  I  respectfully 
submit  they  have  then  traveled  out  of  tne  limits 
ofthoconspiracywhich  they  themselves  pretend 
they  have  given  , any  evidence  of ;  and  as  soon 
as  they  get  out  of  the  limits  of  that  conspiracy 
which  they  allege  and  say  they  have  given  some 

5 roof  of,  and  advance  to  another  and  totally 
liferent  conspiracy,  namely,  the  conspiracy  to 
turn  out.  Mr.  Stanton  by  force,  then  they  must 
rive  some  evidence  of  that  other  conspiracy 
before  they  can  use  the  declarations  of  either 
of  the  parties  to  it  as  evidence  gainst  the  P^es- 

But,  Senators,  I  do  not  think  this  thing 
should  be  left  here.  It  is  an  entire  misconcep- 
tion of  the  relations  of  these  two  parties,  the 
Commander-in-Chief  and  a  Bubordinateofficer, 
one  receiving  an  order  from  the  other,  under 
any  circumstances  which  appear  here,  or  which 
there  is  any  evidence  here  tending  to  prove,  to 
call  it  a  conspiracy.  The  learned  Managerhas 
said :  "  If  I  show  an  agreement  between  two 
persons  to  do  an  unlawful  act  that  is  a  con- 

Siracy,  is  it  not?"  It  may  be ;  but  when  the 
immander-in-  Chief  gives  an  order  to  a  subor- 
dinate officer  to  do  an  act,  and  the  subordi- 
nate officer  goes  to  do  it,  is  thatdone  by  agree- 
ment between  them?    Does  it  derive  its  Force 


n  f    m  any  agree- 
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wh  hwjh  tthatas  ntanaa  m  it  coma 
not  be  done?  Is  it  not  as  plain  as  day  that 
military  obedience  is  not  conspiracy  and  can- 
not be  conspiracy?  Is  it  not  as  plain  as  day 
that  it  is  the  duty  of  the  subordinate  officer 
when  hereceives  an  orderfrom  his  commander 
to  execute  that  order'? 

My  associate  [Mr.  Evarts]  suggests  to  me 
that,  as  is  a  well-known  fact,  and  will,  no 
doubt,  appear  in  the  course  of  the  proceedings, 
when  General  Grant  received  an  order  from 
the  President  to  take  this  same  place,  he  put 
it  upon  the  ground  of  military  obedience.  Was 
that  a  conspiracy  ?  Senators,  there  can  be  no 
such  thing  as  a  conspiracy  between  the  Com- 
mander-in-Chief and  a  subordinate  officer,  aris- 
ing simply  from  the  fact  that  the  Commander- 
in-Chief  issues  an  order  and  the  subordinate 
officer  obeys  it.  Therefore  I  respectfully  sub- 
mit that  the  honorable  Managers  have  not  only 
proved  not  even  the  conspiracy  to  remove  Mr, 
Stanton  without  force,  but  they  have  offered 
no  evidence  here  tending  to  prove  any  con- 
spiracy at  all.  It  restsexactly  where  the  written 
orders  place  it ;  an  order  from  a  superior  offi- 
cer to  an  inferior  officer  and  an  assent  by  him 
to  execute  .that  order. 

It  has  been  scud  by  the  learned  Manager  in 
the  course  of  his  argument  that  we  ought  to 
have  objected,  if  we  took  this  view  of  the  case, 
to  the  declarations  made  by  General  Thomas 
when  he  went  to  the  War  Department  on  Sat- 
urday, the  22d  of  February.  We  could  not 
make  any  objection  to  what  he  then  said.  It 
was  competent  evidence.  He  was  there  in 
pursuance  of  the  order  given  to  him  bv  the 
President.  He  was  doing  what  the  President 
authorized  him  to  do,  namely,  delivering  one 
order  to  Mr.  Stanton,  he  being  for  that  purpose 
merely  the  messenger  of  the  President ;  and, 
having  executed  that,  to  take  possession  under 
the  other  order.  Of  course  he  authorized  him 
to  demand  possession,  and  he  did  demand  it; 
but  that  demand  was  as  much  an  act  and  as 
capable  of  proof  and  proper  to  be  proved  as 
any  other,  act.  There^re  we  could  have  taken 
no  such  exception ;  i^could  not  have  come  at 
all  within  the  range  of  any  of  the  objections 
which  we  nowtake. 

The  learned  Manager  relies,  also,  on  certain 
authorities  whicii  he  has  produced  from  the 
books.  The  first  is  a  case  stated  in  Roscoe's 
Criminal  Evidence ;  page  390, 1  think,  he  read 
from,  showing  that  under  some  circumstances 
the  acts  of  coconspirators,  even  before  the 
person  on  trialhad  joined  the  conspiracy,  may 
be  proved.  I  see  no  difficulty  in  that.  The 
first  thing  is  to  prove  a  conspiracy,  which  is 
a  separate  and  independent  lact,  or  may  be 
wholly  separate  and  independent  from  the 
evidence  by  which  you  prove  the  other  step, 
namely,  that  a  particular  person  joined  in  it. 
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In  that  caae  the  Oovemmeot  undertook  to  sjiow, 
in  the  first  place,  that  there  was  a  conapiraej. 
They  proved  it  by  the  asaemhling  together  of 
a  body  of  men  for  the  purpose  of  military 
training,  &c.  Having  proved  that  theje  was  a 
oonspiraev,  they  then  took  the  necessary  step 
to  show  that  the  accused  on  a,  subsequent  day 
joined  himself  in  that  conspiracy.  That  was 
all  regular  and  proper. 

If  theyovill  take  the  first  step  here  and  in 
support  of  their  articles  undertake  to  show  by 
evidence  a  conspiracy  between  the  President 
and  General  Tnomaa,  when  they  have  done 
that  they  may  go  on  and  give  evidence  of  the 
declarations  of  one  or  both  of  them  to  charge 
the  other ;  but  until  thej  do  I  submit  that  tbey 
cannot  ^ve  such  evidence. 

The  case  from  2  Carrington  and  Payne  was 
a  case  of  a  joint  act  of  three  persons  falsely 
imprisoning'  a  fourth.  There  was  the  con- 
spiracy; there  was  the  false  imprisonment,  the 
illegal  act,  done  in  pursuance  of  the  con- 
.  spiracy ;  and  the  court  decided  that  a  declara- 
tion made  subsequent  to  the  imprisonment  as 
to  what  the  intentions  of  the  parties  were  and 
how  they  intended  to  carry  it  out  would  be 
admissible  against  the  others,  all  of  which  falls 
easily  within  the  same  rule. 

The  ease  from  12  Wheatou  was  one  where 
the  owner  of  a  ship  having  authorized  the 
master  to  fit  out  a  vessel,  the  declarations  of 
the  master  were  given  in  evidence  to  show  the 
object  and  intentions  of  the  voyage.  Unques- 
tionably, if  he  bad  made  him  his  agent  to  carry 
on  a  slaving  voyage  he  made  him  his  agent  to 
do  all. acts  necessary  to  carry  it  out.  What 
was  the  act  that  was  given  in  evidence?  It 
was  an  attempt  to  engage  a  person  to  go  on  a 
slave-trading  voyage  in  a  subordinate  capacity. 
In  the  course  of  that  attempt  he  stated  to  him 
what  the  character  and  purposes  of  the  voyage 
were ;  but  it  was  an  act  which  be  was  engaged 
in,  an  act  within  the  scope  of  his  authority  to 
carry  on  the  voyage  and  to  engage  persons  to 
assist  him  in  doing  so.  This,  also,  falls  easily 
within  the  scope  of  the  principles  upon  which 

We  submit,  then;  to  the  Senate  that  neither 
of  these  questions  should  be  allowed  to  be  put 
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minded  hy  one  of  my  as^ciates  to  say,  that  the 
statement  by  the  honorable  Manager  that  the 
answer  of  the  President  admits  his  intention 
to  remove  Mr.  Stanton  from  office  illegally 
and  at  all  hazards  is  not  true.  The  honorable 
Manager  is  mistaken  if  he  has  so  read  the  an- 
swer. The  answer  distinctly  says,  iu  the  first 
place,  that  the  President  believed,  after  the 
greatest  consideration,  that  Mr.  Stanton's  case 
was  not  within  the  tenure- of- office  act;  and 
the  answer  further  Bays  that  he  never  author- 
ized General  Thomas  to  employ  threats,  force, 
or  intimidation,  and  if  the  honorable  Manager 
' '    evidence  for  one 


"X 


3  he  must  take  it  a: 


inds. 


Manager  BINGHAM.    Mr.  President 


and  Senators,  1  had  occasion  to  remark  yes- 
terday, upon  the  ruling  of  the  presiding  officer 
of  the  Senate,  that  the  Managers  ou  the  part 
of  the  House  had  no  causeof  complaint  touch- 
ing that  ruling,  which  had  relation  to  the  in' 


ruling  of  the  presiding  officer  stands  apou  a 
the  authorities,  English  and  American,  and 
upon  that  point  I  challenge  to-day  any  author- 
ity to  call  ID  question  the  ruling  that  the  testi- 
mony this  morning  objected  to,  and  ruled  as 
admissible  yesterday  by  the  presiding  officer, 
is  not  admissible. 

I  have  listened  with  dne  attention  to  the 
learned  gentiemen  who  have  argued  in  support 
of  this  objection.  Admitting  their  premises, 
it  might  be  but  just  to  them  to  say  that  their 
conclusions  follow  ]  but,  Senators,  I  deny  their 
premises.  There  is  nothing  in  the  record  that 
justifies  that  they  shall  assume  here,  for  the 
purposes  of  this  question,  that  we  are  re- 
stricted^as  was  intimated  by  the  learned  counsel 
for  the  President,  to  the  article  which  alleges 
that  this  conspiracy  was  to  he  eiecnted  b^ 
force.  There  is  nothing  in  this  case,  as  it 
stands  before  the  Senate,  that  justifies  the 
assumption  that  the  Senate  is  to  be  restricted 
in  the  decision  of  this  question  to  the  other 
article  which  alleges  that  this  conspiracy  was 
to  be  exercised  by  threats  and  intimidation. 
There  is  nothing  in  the  question  propounded 
by  my  associate  to  the  witness  which  justifies 
the  assumption  made  here  that  the  witness  is 
to  testify  that  any  force  was  to  be  employed  at ' 
all,  although,  if  he  were  so  to  testify,  1  claim 
upon  the  authorities,  and  upon  all  the  author- 
ities, that  the  testimony  is  admissible. 

The  Senate  will  notice  that  in  article  five 
there  is  no, averment  of  force,  there  is  no 
averment  of  threat  or  intimidation.  There  is 
simply  an  averment  in  article  five  of  an  unlaw- 
ful CO  us  pi  racy  entered  into  between  theaccused 
and  Lorenzo  Thomas  to  violate  the  tenure-of- 
office  act.  My  associate  was  right  upon  all 
authority,  and  it  is  conceded,  that  if  two  or 
more  agree  together  to  violate  a  law  of  the. 
land  it  is  a  conspiracy.  That  is  the  point  we 
make  here.  In  article  five  there  is  no  aver- 
ment of  force,  nor  is  any  needed  ;  there  is  no 
averment  of  tbreat  or  intimidation,  nor  is  any 
needed ;  but  there  is  simply  an  averment  of  a 
conspiracy  entered  into  between  the  accused 
and  Lorenzo  Thomas,  and  other  persons  un- 
known to  the  House  of  itepresentatlvea  to  pre- 
vent the  execution  of  the  ten  ore- of- office  act. 
That  act  declares  that  a  removal,  appointment, 
or  employment,  made  or  had,  contrary  to  the 
act,  or  an  interference,  if  you  please,  with  tbe 
provisions  of  theact  and  contrary  to  its  require- 
ments, shall  be  a  misdemeanor  on  the  part  of 
any  man.  Of  course,  if  a  combination  be 
entered  into  between  two  or  more  to  prevent 
its  execution)  that  combination  itself  amounts 
to  a  conspiracy. 

The  counsel  have  succeeded  most  admirably 
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in  diverting  the  attention  of  Senatora  from  the 

Siestion  which  underlies  the  admissibility  of 
is  evidence,  and  which  controls  it.  I  refer 
now  specifically  to  article  five,  upon  which, 
among  other  articles,  we  claim  this  question 
arises  which  was  not  referred  to  by  the  counsel 
for  the  accused. 

"ThutsudAndrcvJohnsDn.  President  of  the  Uni- 
ted States,  onmiDdM  of  the  high  dntiei  of  big  affine 
and  of  hia  oath  ofofflee,  on  tha  21at  day  of  February, 
in  the  yeoTof  OKI  Lai-d  1868,  and  andivenotherdays 
&nd  times  in  a^d  year,  befbrethe2SUidByof  March, 
in  the  year  of  our  Lord  1968.  at  Vuhiniton.  in  the 
Dietriot  of  Colnmbia.  did  unlawfully  oanspire  witb 
oneLorenxo  Thomaii,  and  with  other  persons  to  the 
House  of  RepresentatiTes  nniinown,  to  prevent  and 
binder theeiecutionof  an HCtentitled"AnBOt  reeu- 
lating  the  tenure  of  oertain  oivi!  ofSoaa."  pasBed 
March  2,1867.  and  in  pureuance  of  eaid  conspiracy, 
did  unlawfully  attempt  to  prevent  Edwin  M.  Stan- 
ton, then  nnd  there  being  Seoretarylbrtba  Depart- 
ment of  War,  duly  appointed  and  oonnniasionedun- 
'      '    '         "  'lo  United  Btatee,  fVom  holding  a»id 


...eby  tbo  said  An^W  Jobneon, 
tie  United  States,  did  then  andther 
laiaguilty  of  ahighinisdoaieaDaiin  t 


Now,  thetenure-of-officeact,  which  ia  recited 
in  this  article,  provides  expressly  that  the  per- 
son holding  any  civil  office  at  the  time  of  its 
enactment,  who  has  theretofore  been  appointed 
by  and  with  the  advice  and  consent  of  the 
Senate — 
"'And  every  person  who  shail  hereafter  be 


qualified  tc 


e  duly 


s  and  shall  be  entitled  to 
„ „.. jcessor  shall  bare  boon  in 

That  is  to  say,  all  snch  officers  shall  hold  their 
office  until  a  successor  be  appointed  by  and 
with  the  advice  and  consent  of  the  Seuate.  The 
act  tiien  provides  that  the  President  of  the 
United  States  shall,  during  the  recess  of  the 
Senate,  not  at  any  other  time  than  during  the 
recess  of  the  Senate,  in  case  he  is  satisfied  that 
any  officer  is 

■■Guilty  ofmisoonduct  in  office  or  erime,  or  for  any 
reason  Bhall  becomninoapable  or  legallj^diEgualified 

tbe  President  may  suepend  sucli  omoer  and  designate 
some  suitable  person  to  perlorm  temporarily  the 
duties  of  such  office  until  tbe  nest  meetiuB  of  tbe 
Senate,  and  until  the  cose  shall  be  aoted  upon  by  tbe 
Senate;  and  suoh  person  bo  desisnatod shall  take  tbe 
oaths  and  Biyo  tbe  bondsrcquiredbylawf  ' 
and  given  By  tb( "  ' '"'-^  ' 

Presiilent.  wltbi 


.e  tbo  duty  of  tt 


Senate  b 


e  Sena 


h  tbe  ovideno 


ouus'for  bis  action  in  the  case,  and  ~-„_ 
person  bo  designated  to  perform  tbe  duti 
office:  andiftbeSenatosballnnnKiirin  <,ir 
sion  and  advise  and  eouBenl 
officer,  they  shall  ' 


t  to  tbe 
md  rott- 


)of  tb 


. .  Uie  President,  wbo  may 

..u^.^^t'"  -Jmove  euch  officer,  and,  byandnitb  tbe 
advice  and  consent  of  the  Senat^  appoint  another 

to  concur  in  such  suspension,  eueh  officer,  so  sus- 
pended, shall  forthwith  reaume  the  fnncUons  of  his 

The  sixth  section  of  the  same  act  prorides : 

Tiaioriaoftb\sact',nnd  the  making,  signing,  sealing, 

of  authority  fur  or  in  rosrcut  to  any  such  appoint- 
ment or  employment,  sbali  be  deemed,-  and  are 
hereby  declared  to  bo  high  misdemeanoTS." 


The  conspiracy  entered  into  here  between 
these  two  parties  was  to  prevent  the  execu- 
tion of  this  Inw,  which  is  so  plain  that  no  man 
can  mistalie  it;  nor  can  the  President,  in  the 
presence  of  this  tribunal,  or  Lorenzo  Thomas, 
either,  shelter  himself  by  the  intimation  that 
it  was  a  military  order  to  a  subordinate.  Ace 
we  to  be  told  in  the  presence  of  the  Senate  that 
it  is  competent  for  the  President  of  the  United 
States  either  to  shelter  himself  or  any  of  hia 
subordinates,  by  issuing  to-morrow  a  military 
order,  either  to  Adjutant  General  Thomas  or 
to  any  other  officer  of  the  Army  of  the  United 
States,  to  disperse  the  Congress  of  the  nation? 
This  is  an  afterthought,  gentiemen  of  the  Sen- 
ate. It  is  no  military  order ;  it  is  a  letter  of 
authority  within  theexpress  words  of  tbe  statute 
and  in  violation  of  it.  The  evidence  is  that 
Lorenzo  Thomas  accepted  it  and  acted  upon 
it.  The  evidence  of  nia  action  upon  it  waa 
given  yesterday,  and  received  by  the  Senate 
without  objection.  It  is  too  late  to  raise  the 
question  of  tbe  competency  of  this  testimony 
aller  there  is  evidence  here  tending  to  show 
a  conspiracy  to  violate  the  plain  letter  of  this 

It  is  perfectly  justifiable,  I  take  it,  in  this 
tribunal  for  me  to  say  further,  and  say  it  upon 
my  own  honor  as  one  of  the  Managers  on  the 
part  of  the  House_,  that  we  reiy,  not  simply 
upon  the  declarations  of  Lorenzo  'J'homas  to 
show  this  purpose  of  the  accused  at  your  har 
to  disregard  this  statute,  to  violate  its  plain 
provisions,  that  the  officer  thus  affirmed  by  tbe 
Senate  upon  suspension  shall  forthwith  enter 
apon  the  duties  of  his  oBice,  but  we  expect  by 
the  written  confession  o!  the  accused  himself 
to  show  to  this  Senate  this  day,  or  as  soon 
thereafter  as  we  can  be  heard,  that  it  was  hia 
declared,  fixed  purpose,  in  any  event,  to  defy 
the  authority  of  the  Senate  and  prevent  Stan- 
ton from  resumioff  the  functions  of  the  office. 
There  was  no  reference  then  made  to  the  in- 
tervention of  couiiiS.  The  accused  ^sped 
the  power  in  his  own  hands  of  repealing  the 
law  of  the  nation,  of  challenging  the  power 
of  the  nation  to  bring  him  to  itsbarto  answer; 
and  now,  when  we  attempt  to  progress  with 
the  trial  according  to  tbe  known  and  estab- 
lished rules  of  evidence  in  all  courts  of  jus- 
tice, we  are  met  with  the  plausible  and  in- 
genious— more  plausible  and  more  ingenious 
than  Hound — remark  of  the  learned  counsel 
for  the  accused  who  has  just  taken  his  seat, 
that  the  declaration  of  one  coconspirator  can- 
not be  given  in  evidence  against  another  as  to 
his  mode  of  executing  it.  I  state  it,  perhap^ 
a  little  more  strongly  than  the  counsel  stated 
it,  but  that  was  exactly  the  signihcance  of  his 
remark.  I  should  like  to  know  whence  he 
derives  any  such  authority. 

A  declaration  of  acoconspirator  made  in  the 
prosecution  of  tbe  conspiracy,  I  venture  to 
say  here  upon  all  authority,  is  admissible,  even 
as  to  the  mode  in  which  he  would  executeand 
carry  out  the  common  design — admissible  not 
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simply  against  himseir,  but  admiggible  against 
his  coconspirator,  admissible  against  them, 
not  to  establish  the  original  conspiracy,  but, 
to  prove  the  iotont  and  purpose  of  the  patty 
.to  execute  the  conspiracy,  the  conspiracy  is 
completenpon  all  authonly  whenever  the  agree- 
ment is  entered  into  to  violate  the  law,  no 
matter  whether  an  overt  act  is  ever  committed 
afterward  in  pursuance  of  it  or  not;  but  the 
overt  acts  that  are  committed  afterward  by 
any  one  of  the  conspirators  in  pursuance  of 
the  conspiracy  are  evidence  against  him,  and 
against  iiis  coconspirators.  That  is  precisely 
the  ground  upon  which  the  ruling  was  made 
yesterday  by  the  presiding  officer  of  the  court. 
That  is  the  ground  upon  which  we  stand  to-day. 

I  quite  agree  with  the  learned  counsel  for  the 
accused  that  the  declaration  of  a  purpose  to 
do  some  act  independent  of  the  original  design 
of  the  conspiracy,  to  commit  some  substantive, 
independent  crime,  is  evidence  against  nobody 
bnt  the  party  who  makes  it ;  but  bow  can  the 
Senate  judge  that  such  was  the  declaration  of 
Thomas,  when  not  one  word  has  dropped  from 
the  lips  of  the  witness  as  to  how  he  intended  to 
carry  into  effect  this  conspiracy,  which  was  to 
prevent  the  ozecuiion  of  this  law,  and  which, 
in  the  language  of  the  accused,  as  we  hope  to 
show  it  here  to  the  Senate,  was  determined 
upon  by  himself,  in  which  Lorenzo  Thomas 
was  in  perfect  accord  with  him,  having  volun- 
tWy  entered  upon  this  duty?  He  did  not  act 
that  day,  Senators,  aa  Adjutant  General  of  the 
United  Slates.  He  acted  as  Secretary  of  War 
ud  interim;  so  denominated  himself  in  pres- 
ence of  the  Secretary  j  and  claimed  that  he  was 
Secretary  of  War  by  virtue  of  a  letter  of  author- 
ity which  he  carried  upon  his  person. 

Now  weare  to  be  told  that  because  he  isnoton 
liial  before  this  tribunal  his  declarations  can- 
not be  admitted  in  evidence,  while  thecounsel 
themselves  read  (he  text  going  to  show  that  if 
they  were  joined  in  the  record,  as  he  may  be 
hereafter,  m  the  event  of  a  certain  decision  by 
this  tribunal,  his  declarations  would  bo  clearly 
admissible. 

The  Senatehaveit  in  their  power,  (and  there 
is  authority  for  saying  that,)  sitting  as  a  high 
court  of  impeachment,  to  apply  the  reason  of 
the  rule,  although  by  the  order  of  the  proceed- 
ing at  the  common  law  a  different  condition 
of  things  might  obtain  in  which  alone  it  would 
apply.  We  cannot  impeach  Lorenzo  Thomas 
at  all,  for  the  reason  that  he  is  not  a  civil 
officer  of  the  Government.  So  we  understand 
it.  The  power  of  the  House  of  Representa- 
tives does  not  extend  beyond  the  President, 
Vice  President,  and  other  civil  officers.  To 
be  sure  he  claims  to  be  a  civil  officer  ;  and  he 
is  one,  if  the  President  of  the  United  States 
has  power,  by  this  combination  with  him,  to 
repeal  your  statute  and  to  repeal  the  Constitu- 
tion of  the  country. 

I  have  thus  spoken  on  this  question.  Sena- 
tors, for  the  purpose  of  ciposmg  the  signifi- 
cance and  importance  which  I  know  the  coun- 


sel for  the  accused  attach  to  it.  It  is  no 
simply  that  they  desire  (I  say  it  with  all  re 
spect]  that  this  testimony  shall  be  ruled  out 
but  they  desire  in  some  sort,  in  some  question, 
able  shape,  a  judgment  now,  on  the  part  oi 
the  Senate,  upon  the  main  question,  whether 
Andrew  Johnson  is  guilty  of  a  crime,  even 
though  it  be  proved  hereafter  as  charged.  As 
I  have  intimated,  it  was  his  purpose  to  defy  the 
final  judgment  of  the  Senate  itself  and  the  au- 
thority of  the  law  which  declares,  if  he  does 
so  defy  it,  bis  act  shall  be  a  high  misdemeanor. 
That  13  what  is  to  be  signified  by  this  decision 
of  the  Senate,  It  is  not  simply  the  incompe- 
tency of  this  evidence  that  is  looked  for,  but 
the  insufficiency  of  the  charge  in  the  fifth  arti- 
cle against  the  accused  which  is  hoped  for  by 
your  decision. 

I  understand  it  was  intimated  by  one  of  the 
counsel  that,  if  this  was  aconspiracy,  the  accept- 
ance by  General  Grant  of  the  appointment  of 
Secretary  of  War  ad  interim  was  also  a  con- 
spiracy. The  Senate  will  see  very  clearly  from 
my  reading  of  the  statute,  or  from  my  remind- 
ing them,  rather,  of  that  which  they  do  know, 
that  this  does  not  follow,  and  cannot  be  at  all. 
It  involves  a  very  different  question,  for  the 
reason  that  the  statute  expressly  authorizes  the 
President,  for  reasons  of  course  satisfactory  to 
himself,  during  the  recess  of  the  Senate,  to  sus- 
pend the  Secretary  of  War,  and  to  appoint 
a  Secretary  ad  interim,  upon  the  condition, 
nevertheless,  that  he  shall,  within  twenty  days 
after  the  next  session  of  the  Senate,  report  his 
nctiontogelherwith  the  evidence,  and  have  the 
decision  of  the  Senate  upon  it.  He  did  so  act. 
There  was  no  conspiracy  in  it,  and  there  is  none 
alleged  here.  Heoidaoatt.  He  did  recognize 
the  obligation  of  the  law.  He  did  avail  himself 
of  the  authority  with  which  it  invested  him.  He 
did  suspend  the  Secretary  of  War  and  appoint 
a  Secretary  ad  interim.  He  did  within  twenty 
days  thereafter  report  the  fact  to  the  Senate 
together  with  his  reasons.  The  Senate,  in  pur- 
suance of  the  act,  did  pronounce  judgment 
upon  the  sufficiency  of  the  causes  of  suspen- 
sion, and  reversed,  in  accordance  with  the  act, 
the  action  of  the  President.  The  Senate  noti- 
fied him  of  it.  In  the  meantime  he  enters 
into  his  combinations,  his  conspiracies,  to  defeat 
the  action  of  the  Senate  and  to  overturn  the 
majesty  of  the  law ;  and  now,  when  we  bring 
him  to  the  bar  of  Ihe  Senate  and  produce  his 
written  letter  of  authority  issued  to  his  co- 
conspirator in  direct  violation  of  the  law,  while 
the  Senate  was  in  session,  and  after  its  action 
upon  this  very  question,  andj»rove  Thomas's 
act,  in  pursuance  of  the  conspiracy,  at  the  War 
Department  asserting  the  authority  to  control 
that  Department,  declaring  that  he  would  take 
possession  of  its  mails,  declaring  that  he  would 
not  obey  the  orders  of  the  Secretary  of  War, 
Edwin  M.  Stanton,  who  is  declared  such  by  the 
solemn  action  of  the  Senate  and  by  the  express 
letter  of  the  law ;  and  while  we  attempt  to  pur- 
sue it  further    by  showing  his   declarations, 
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conpled  with  an  attempt,  as  I  aasert  now  in  tte 
presence  of  the  Senate,  to  get  additional  aid  in 
the  execution  of  this  conspiracy,  we  are  told 
that  it  is  not  competent. 

I  desire  to  see  the  authority  anjwhere  recog- 
nized as  respcctahle  in  a  court  of  justice  that, 
when  there  is  evidence  tending  to  show  a  con- 
spiracy for  the  accomplishment  of  a  given  pur- 
pose between  two  or  more  persons,  it  is  not  com- 
petent upon  the  trial  of  any  one  of  the  conspira- 
tors to  prove  the  declarations  and  acta  of  any 
of  his  coconspirators,  whether  living  or  dead, 
whether  on  trial  or  not,  made  in  the  prosecu- 
tion of  the  common  design,  no  matter  what 
means  he  intended  to  employ. 

Now,  I  beg  leave  to  say  that  I  believe  it  will 
turn  out — as  I  said  before,  the  Senate  will  be 
the  judge  of  that  when  they  heat  the  evidence, 
and  they  cannot  judge  of  it  before— that  there 
will  be  in  this  conversation  between  Bobleigh 
and  Thomas  enough  to  indicate  to  the  satisfac- 
tion of  Senators  that  he  did  not  simply  desire 
to  acquaint  him  of  how  this  agreement  and 
conspiracy  between  himself  and  Johnson  was 
to  be  executed  in  the  morning,  but  relying 
upon  his  personal  friendship  he  desired  his 

Eresenco  there  on  that  occasion.  If  that  be  so, 
e  was  seeking  for  aid  by  which  to  carry  into 
effect  the  original  conspiracy  and  execute  it, 
and  what  was  that?  To  defeat  the  action  of 
tile  Senate,  to  defeat  the  requirement  of  the 
law  that  the  Secretary  of  War  should  forthwith 
resume  the  duties  of  the  office  and  to  control 
it  himself. 

I  think  that  I  have  said  all  that  it  is  needful 
for  me  to  say.  I  leave  the  question  for  the 
decision  of  the  Senate,  perfectly  assured  that 
they  will  hear  first  and  decide  afterward.  It 
is  certainly  very  competent  for  the  Senate,  as  it 
is  competent  for  any  court  of  justice  in  the 
trial  ot  cases  where  queations  ot  doubt  arise, 
to  hear  the  evidence,  and,  where  they  them- 
selves are  the  judges  both  of  the  law  and  the 
fact,  to  dismiss  so  much  of  it  as  they  mayfind 
incompetent,  if  there  beany  of  it'    " " '"  ' 


for  a  moment  be  questioned  or  challenged  by 
anyboiJy 

Mr  iOHNSON.  Mr.  Chief  Justice,  I  de- 
sire the  honorable  Managers  to  answer  two 
QUBSlJorrs  which  I  send  to  the  Chair. 

Ihe  CHIEF  JUSTICE.  The  Secretary  will 
read  the  questions  propounded  by  the  Senator 
from  Maryland. 

The  Secretary  read  asfollows; 
Tha  honorable  Managers  are   roqUBStcd  to  say 
whctliereriacnoeherBafiorHillbeprodHeedtoshow— 

firsi.  That  tho  President.  beforBthotimowhen  the 
doolarEitions  of  Thomas  which  they  propose  to  prov*B 
wBre  mado,  anthorised  him  to  obtain  possession  of 
tho  ofiioo  by  foroB  Br  threats,  or  inOmidaUoH,  if 

"m^n^lJ,  If'not,_that  the  President  had  knowledgi 


that  such  dBcl 


Mr.  Manager  BINGHAM.    I  am  instructed 
by  my  associates  to  say — and  I  am  in  accord 


1  judgment  with  them,  Mr.  President — that  we 
o  not  deem  it  our  duty  to  make  answer  to  so 
eneral  a  question  as  that ;  and  it  will  cert;iinly 
ccur  to  the  Senate  why  we  should  not  make 


Mr.STANBlRY.  Andonecounsel,  ifyou 
go  according  to  thp  rule. 

Mr.  Manager  BINGHAM.  No ;  I  do  not 
understand  that.  I  understand,  on  the  con- 
trary, that  the  practice  heretofore  thus  far  in 
the  progress  of  this  trial  has  been  to  allow  the 
counsel  to  divide  their  time  as  they  pleased, 
within  but  one  hour  on  each  side.  The  point 
to  which  I  rise  now,  however,  is  this ;  that  we 
understand  that  in  a  proceeding  of  this  sort  tho 
Managers  have  always  claimed  and  asserted 
where  the  point  was  raised  at  all,  the  right  to 
conclude  upon  all  questions  that  were  raised  in 
the  progress  of  the  trial.  The  hour  has  bean 
well  nigh  expended  in  this  instance  on  each 
side,  as  I  am  told,  though  I  have  not  taken  any 
special  note  of  the  tjme.  But  we  raise  the 
question ;  and  I  state  that  the  fact  that  our 
time  has  been  exhausted,  as  I  am  advised,  is 
the  only  reason  why  I  raise  it  now ;  and  thus 
we  are  cut  off  from  any  further  reply.  Our 
only  object  in  raising  the  question  is  that  we 
shall  not  be  deemed  to  hare  waived  it,  because 
we  are  advised  that  it  was  settled  years  ago  in 
Melville's  case  by  the  lord  chancellor  pre- 
siding and  by  the  peers  that  the  Managers 
might  waive  tlieir  privilege  by  their  silence. 

Mr.  Manager  BUTLER.  We  have  the  affirm- 


Mr.  Manager  BSNGHAM.  We  have  made 
the  proposition  to  introduce  the  proof,  but  tho 
'  '     ■"  n  to  its  admissibility  comes  from  the 


otliei 


iide. 


The  CHIEF  JUSTICE.  Do  theMaoagers 
object  to  the  counsel  for  the  President  pro-  . 
cepding? 

Mr.  Manager  BINGHAM.  We  only  raise 
the  question  to  save  our  right  of  being  heard 
in  reply  ;  and,  as  I  stated  before,  the  only  reason 
we  object  now  ia  that  we  understand,  without 
notice  given  to  ns,  that  our  hour  has  been  ex- 
hausted!   Therefore  we  object, 

Mr.  EVARTS.     Mr.  Chief  Justice  and  Sen- 

The  CHIEF  JUSTICE.  ^  Before  the  coun- 
sel proceeds  the  Chair  desires  to  state  to  the 
Senate,  and  obtain  their  judgment  upon  the 
construction  of  this  rule.  In  the  present  case, 
with  the  consent  of  the  Senate,  the  Chief  Jus- 
tice will  not  apply  the  rule,  but  pursue  the 
course  which  has  been  heretofore  pursued,  of 
allowing  each  counsel  an  hoar  and  not  limiting 
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e  of  die  Senate,  and  will 
this  discussion  is  closed ;  or  he  will  take  it  now 
if  any  Senator  desires  it, 

Mr.  Manager  BUTLBB.  Will  tlie  presiding 
officer  allow  me  a  single  observation  here? 

The  CHIEF  JUSTICB.  Certainly. 
_  Mr.  Manager  BUTLER.  It  is  this:  that  I 
limited  myself  expreaslj,  and  divided  ray  time 
with  my  brother  Manner,  in  the  argument,  and 
left  out  many  things  that  I  should  have  en- 
deavored to  address  to  the  Senate,  upon  the 
understanding  of  the  rule  that  we  could  only 
have  an  hour  on  a  side.  The  rule  said  so,  and 
I  su]f  posed  it  meant  what  it  said.  Now,  if  the 
presiding  officer  and  the  Senate  shall  allow 
the  gentlemen  on  the  other  side  to  have  an  hour 
each,  there  will  have  been  an  administration 
of  the  rule  which  is  exceedingly  onerous  upon 
UB,  and  which  we  ought  to  have  been  noticed 
of  before  i  and  we  should  like  to  know  whether 
we  caft  ever  have  a  conclusion  on  one  of  these 
qoestiona,  which  is  our  right  and  the  right  of 
the  people  of  the  United  States. 

Mr.  CONNESS.  Mr.  President,  I  ask  for 
the  application  of  the  rule. 

The  CHIEF  JUSTICB.  Senators,  the  Chair 
will  state  the  question  to  the  Senate.  The  twen- 
tieth rule  provides  that — 

"All  preliminitD'  of  intarlaentory  qncstiona  und 
all  motions  ebnlL  be  argaed  fnr  not  exceeding  one 
hour  on  each  side,  nnleaa  tto  Senate  sllall,  by  order, 
eitendthe  time." 

The  twenty-first  rule-provides : 

"Theoaee  on  eaob  side  shall  be  opened  by  one 
person.  The  final  argumeut  od  tbe  merits  may  be 
made  by  two  peraona  on  enah  aide,  funlMB  otbernite 
ordered  bv  the  Senate  apon  anplioation  Tor  that  par- 
pose.)  and  the  BrgnmBnl  shall  bo  opened  and  closed 
on  Che  part  of  tbe  Uousc  tf  BepreeentattTeB." 

On  looking  at  these  two  rules  together,  the 
Chief  Jnstice  was  under  the  impression  that  it 
was  intended  by  the  twentieth  rule  to  limit  the 
time,  and  notlimitthepersons;  whereas,  by  the 
twenty-first  rule,  it  was  intended  to  limit  the 
number  of  persons  and  leave  the  time  unlim- 
ited ;  and  he  has  actedupon  that  construction. 
He  will  now,  with  the  leave  of  the  Senate,  sub- 
mit to  them  the  ijuestion :  Does  the  twentieth 
rule  limit  the  time  without  respect  to  the  num- 
ber of  persons  'i  Upon  that  question  the  Chair 
will  take  the  sense  of  tlie  Senate. 

Mr.  DRAKE.  The  yeas  and  nays  are  re- 
quired, I  suggest,  Mr.  President. 

The  CHIEF  JUSTICE.  They  have  not  been, 
required  as  yet. 

Mr.  DRAKE.  I  suggest  now  this  point  of 
order;  that  all  orders  and  decisionsnmat,  since 
the  change  made  in  tbe  seventh  rule  yesterday, 
be  taken  by  yeas  and  nays ;  that  there  is  no 
provision  now  existing  in  the  rules  for  putting 
B  question  to  the  Senate  without  a  division! 
that  that  is  struck  out;  and  that  the  twenty- 
third  rule  requires  that  "all  the  orders  and 
decisions  shall  be  made  and  bad  by  yeas  and 


The  CHIEF  JUSTICE.  The  Chair  sees 
nothing  in  the  seventh  rule  which  requires 
this  question  to  be  taken  by  yeas  and  nays 
unless  they  are  demanded  in  the  usual  mode 
by  onefifib  of  theSonators  present.  Senators, 
you  who  are  of  opinion  that  the  limitation  in 
the  twentieth  rule  applies  to  the  whole  number 
of  persons  to  argue  will  please  say  ay,  apd 
the  contrary  opinion  no. 

The  question  being  put,  it  was  decided  in 
the  affirmative  nem.  eon. 

The  CHIEF  JUSTICE.  The  Senate  decides 
that  the  limitation  of  one  hour  has  reference 
to  tbe  whole  number  of  persons  to  speak  on 
each  side,  and  not  to  each  person  seTerallj  ; 
and  will  apply  the  rule  as  thus  construed. 

Mr.  CONKLma-  Mr.  President,  I  move 
that  the  counsel  for  thePresident,  having  been 
tinder  misapprehension  as  to  the  application 
of  this  rule,  owing  to  the  suggestion  of  the 
Chair,  have  permission  in  this  instance  to  sub- 
mit any  additional  remarks  which  they  may 
wish  to  submit. 

"  "r.  TRUMBULL.     Mr.   President,  before 

motion  is  put  I  desire  to  inquire  whether 

the  counsel  for  the  President  have  exhausted 
their  hoar. 

The  CHIEF  JUSTICE.    They  have. 

Mr.  THAYER.  Mr.  President,  I  hope  tbe 
Senator  from  New  York 

The  CHIEF  JUSTICE.     Debate  is  not  in 

Mr.'  THAYER.  I  desire  to  submit  an 
amendment  to  the  motion  of  the  Senator  from 
New  York. 

The  CHIEF  JUSTICE.  The  Senator  will 
send  his  amendment  to  the  Chair  in  writing. 

Mr.  BVARTS.  Mr.  Chief  Justice,  perhaps 
I  may  be  allowed  to  say  that  we  do  not  under- 
stand that  as  yet  on  our  side  we  have  tran- 
scended the  twentietli  rule.  We  have  not  occu- 
pied an  hour  in  debate  on  our  side  of  the 
question. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  the  counsel  for  the  defendant  have 
occupied  one  hour. 

Mr.  EVART8..  Subject,  of  course,  to  the 
-imputation  of  the  Chair.  If  the  hour  has 
expired  I  was  not  aware  of  it.  I  do  not  desire, 
nor  do  my  associates  desire,  that  we  should 
transcend  the  rule.  We  supposed  we  had 
some  moments  of  the  hour  unoccupied.  I 
rose  with  the  intention,  however,  of  claiming, 
on  the  part  of  the  counsel  for  the  President, 
the  right  of  closing  as  well  as  opening  accord- 
*ng  to  the  ordinary  rules  of  interlocutory  dis- 

"The  CHIEF  JUSTICE.  That  question  is 
not  at  present  before  the  Senate. 

Mr.  CONKLING.  After  the  suggestion  of 
the  counsel  I  withdraw  my  motion. 

The  eniEF  JUSTICE.  Tbe  Secretary  will 
read  the  question  proposed  by  Mr.  Manager 
Butler. 

The  Secretary  read  as  follows : 

Yon  said  yesterday,  in  answer  to  my  queation. 
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If  BO 


>  nil  he  E 


optcd  by  the  Presl- 
W,-irUBparlHiBnt7 


_  Mr.  JOHNSON.  I  ask  now  that  the  qnes- 
tion  I  sent  to  the  -Chair  be  read. 

The  CHIEF  JUSTICE.  Thequestioii  before 
the  Senate  now  ia,  Shall  the  question  pro- 
pounded !]y  Mr.  Manager  BurLEn  be  put  to 


Mr.  EDMUNDS  and  others.     No,  no. 

Mr.  DKAKE.     It  ia  so,  sir. 

Mr.  EDMUNDS.     Itisnotao. 

The  CHIEF  JUSTICE.  Upon  the  question 
of  order  raised  by  the  Senator  from  Jfissouri, 
the  Chair  is  of  opinion  that  he  may  submit 
this  question  to  the  Senate  without,  having  the 
yeas  and  nays  taken,  unless  the  yeas  and  nays 
are  demanded  by  one  (iflh  of  the  members 
present. 

Mr.  TRUMBULL.  I  should  like  to  hear 
the  scvcrith  rule  read  as  amended. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  rule. 

The  Secretary  read  as  follows ; 

"Vir.  Tho  Preaidine  Offioer  of  the  Senate  shall 
direct  all  necessary    preparations  in^tbo   Sei 

direct  all  the 


id  the  presiding  offioer  on  the  trial  shall 


_ luring  tile  trial  not  otherwise 

epeeinlly  i  roTided  tbr.  And  the  presiding  offioer  en 
the  tnal  ma;  rule  oUqneBtianB  of  evldenoe  and  inci- 
dental qaestiona,  irbuih  raling  shall  stand  as  the 
Jndemcnt  of  the  Senate,  nnless  some  member  of  the 
" ■--"  —■■  •"—  -  ' '— —  Vtnkcn  thereon. 

1  the  first 


te  shall  ask  thnta: 


e  it  ijiall  he  snhmittfld  to 


decision     or  h 
members  of  the  Senate." 

Mr  JOHNSON.  The  questions  that  I  Bub- 
mitted— — ■ 

The  CHIEF  JUSTICE.     Debate  is  not  in 

Mr  JOHNSON.  I  am  not  about  to  debate. 
The  quebtiins  that  I  submitted  were  not,  as  I 
th  nk  heard  by  all  the  members  of  the  Senate. 
X  mean  the  questions  which  the  honorable 
Managers  thought  it  their  duty  to  decline  to 
answer,     i  ask  that  they  be  again  read  before 

The  CHIEFJUSTICE.  Theqaestionssub- 
mltted  by  the  Senator  from  Maryland  will  be 
again  read. 

Mr.  Manager  BOUTWBLL.  May  the  Man- 
agers be  allowed  to  Suggest  that  the  Mans^ers 
heard  the  questions  and  respectfully  declined  to 
answer  them?  It  seems  to  the  Managers,  also, 
somewhat  in  the  nature  of  an  argument  upon 
the  questions  involved. 

Mr.  JOHNSON.     Head  the  question. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  as  follows: 

The  honorable  ManaEera  are  retmested 


whether  evidence  holenflcr  will  be   produced   I 

1.  That  the  Frssident  before  the  time  when  tb 
declarations  or  Tbomns  vhich  the;  propose  tnprov 
were  made  anthnrized  him  !o  obtain  possession  t 
the  office  bj'  force,  or  Chrc»ts,  or  intimidatiun.  if  n> 

"  S\t  ni  ''' 


Several  Senators.     Question)  Question  ! 

The  CHIEF  JUSTICE.     Senators 

Mr,  DRAKE.  I  call  for  the  yeasandnays, 
and  lot  us  seeiftho  Senate  will  not  orderthem. 

The  yeas  and  nays  wei'e  or<Iel*ed ;  and  being 
taken,  resulted — jeaa  39,  nays  11 ;  as  follows : 


TBAS—Messra.  Anthony.  Cameron,  Catlell.  Chand- 
ler, Cole,  CoDhliiij;,Conness,  Carbett.Oaeln,  Drake. 
Edinunds,  Perry,  BeBBenden.  Fowler.  FreiinehuyBCn, 
Grimes,  Henderson,  Howard,  Hone. Morsnn,  Morrill 
of  Maine,  Morrill  of  Vermont, Morton,  Nye,  Patter- 
son ofNowHampahircPomeroy,  Ramsey,  Boas.  Shor- 
mnn.  Spraaue,  Stewart,  Snmner,  Thayer,  Tinton, 
Trumboll,  Van  Winkle,  Willey.  Williams,  and  Wil- 

NAYS— Messrs.  Bayard,  Bnokalew.Davin,  Diion. 
Doolittle,  Hendrioks,  Johnson,  MoCreery,  Norton, 
Patterson  of  TenneKsee,  and  Vickera-ll. 

SOT  V0TINa-Mea3r3,Harlan,8aulBbnTy,  Wade, 
and  Yates — *. 

TheCHTEF  JUSTICE.  On  this  question  the 
yeas  are  39,  and  the  nays  II.  So  the  Senate 
deddesthat  the  question  proposed  by  Mr,  Man- 
ager BuTi.En  shall  be  pat  to  the  witness. 

Hon,  Walteb  A.  Buhlejoh  resumed  the 
stand,  and  his  examination  was  continued. 

By  Mr.  Jianager  ButleB  : 

(^esficn.  Yon  said  yesterday,  in  answer  to 
my  question,  that  you  had  a  conversation  with 
Gieneral  Lorenzo  Thomas  on  the  evening  of 
the  21st  of  February  bst.  State  if  he  said 
anything  as  to  (lie  nieans  by  which  he  intended 
to  obtain  or  was  direeted  by  the  President  to 
obtain  possession  of  the  War  Department?  If 
so,  state  all  he  said,  as  nearly  as  you  can  ? 

Answer.  On  the  evening  of  the  2Ist  of 
February  last,  I  learned  that  General  Thomas 
had  been  appointed  Secretary  of  War  ad  in- 
Urim,  I  thinkwhile  at  the  Metropolitan  Hotel. 
I  invited  Mr.  Leonard  Smith,  of  Leavenworth. 
Kansas,  to  go  with  me  up  to  his  house  and  see 
him.  We  took  a  carriage  and  went  up.  I 
found  the  General  there  getting  ready  to  go 
out  with  his  daughters  to  spend  the  evening  at 
some  place  of  amusement.  I  told  him  I  would 
not  detain  him  if  he  was  going  out ;  hut  he  in- 
sisted on  my  sitting  down,  and  I  sat  down  foe 
a  few  moments.  I  told  him  thaClhad learned 
he  had  been  appointed  Secretary  of  War.  He 
said  he  had ;  that  he  had  been  appointed  that 
day,  I  think ;  that  after  receiring  Iiis  appoint- 
ment from  the  President  he  went  to  the  War 
Office  to  show  hisauthority  or  his  appointment 
to  Secretary  Stanton,  and  also  his  order  to  take 
possession  of  the  office;  that  the  Secretary  re- 
marked to  hfm  that  he  supposed  he  would  give 
him  time  to  remove  his  personal  effects  or 
hisprivatepapers,  something  to  that  effect;  and 
reply  was  "  certainly."  He  said  that  in  a  short 
Ume  the  Secretary  asked  him  if  he  would  give 
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him  a  copy  of  his  order,  and  he  replied  "  cer- 
tainly," and  gare  it  to  him.  He  said  that  it 
was  Qo  more  than  right  to  give  him  time  to 
take  out  his  personal  effects.  I  asked  him. 
when  he  was  going  to  assume  the  duties  of  the 
office.  He  remarked  that  he  should  take  poS' 
session  the  nezt  morning  at  ten  o'clock,  which 
would  be  the  22a ;  and  I  think  in  that  con- 
nection he  stated  that  he  had  issned  some  order 
in  regard  to  the  observance  of  the  day  ;  but  of 
that  1  am  not  quite  sure.  I  remarked  to  him 
ttat  I  should  be  up  at  that  end  of  the  avenue 
the  next  day,  tfnd  he  asked  me  to  come  in  and 
see  him.  I  asked  him  where  I  would  fiud  him, 
and  he  said  in  the  Secretary's  room  iip-atairs. 
I  told  him  I  would  be  there.  Said  he,  "  Be 
there  punctnalat  ten  o'clock."  Said  I,  "You 
are  going  to  take  possession  to-morrow?" 
"Yes."  Said  I,  "Suppose  Stanton  objects 
to  it,  resists."  "We!!,  said  he,"Iex:pect 
to  meet  force  by  force"  or  "use  force." 

Mr.  CONKLING.    Bepeat  that. 

The  Witness.  I  oaked  him  what  he  would 
do  if  Stanton  objected  or  resisted.  He  said  he 
would  use  force  or  resort  to  force.  Said  I, 
"Suppose  he  bars  the  .doors?"  His  reply  was, 
"  I  will  break  them  down."  I  think  that  was 
about  all  the  conversation  that  we  had  there 
at  that  time  in  that  connection. 

By  Mr.  Manager  Butler  : 

Question.  Did  he  say  anything  to  yon  about 
being  there  at  the  lime? 

Answer.  He  told  me  to  be  there  at  ten  o'  clock. 
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Hie 

him,  as  to  what 

for? 

Answer.  Well,  to  witness  the  performance; 
to  see  him  take  possession  of  the  office ;  noth- 
ing more  than  that. 

Question.  Were  you  up  there  at  the  office  at 
any  time  before  he  assumed  the  duties  of  Sec- 
retary ad  interim  after  he  assumed  the  duties 
of  Adjutant  General? 

The  Witness.     At  the  Secretary's  office? 

"■.  Manager  BUTLER.     At  the  Adjutant 


I  have  frequently  been 


General's  ofhce? 
Anmeer.  Yes, 

Mr'.  CURTIS,  (to  Mr.  Manager  BtiTLBB.) 
Will  you  repeat  the  question? 

Mr.  Manager  BUTLER.  The  question  is 
whether  you  were  at  the  Adjutant  General's 
office  after  General  Thomas  assumed  the  duties 
of  Adjutant  Genera!  and  before  he  attempted 
to  assume  the  duties  of  Secretary  aA  inlerim. 
You  say  you  were. 

Answer.  Yes,  sir;  I  was  there  several  times; 
I  do  not  recollect  how  many ;  but  two  or  three 

Question.  Did  you  hear  him  saying  anything 
to  the  officers  and  clerks  of  the  Department 
there  as  to  what  his  intention  was  when  he 
came  in  command  ? 


Mr.  STARTS.  That_  we  object  to.  What 
date  do  you  fix  that  inquiry  as  applying  to,  Mr. 
Butler? 

Mr.  Manager  BUTLER.  I  believe  he  was 
restored  by  the  President  to  the  Adjutant  Gen- 
eral's oEBce  about  a  week,  if  I  remember 
aright — you  will  correct  me  if  I  am  wrong — ■ 
before  he  was  made  Secretary  aiJ  interim;  and 
it  was  within  that  week  that  he  made  these 
declarations  which  I  now  offer. 

Mr.  EVARTS.  Your  inquiry,  then,  is  for 
declarations  m ad e> antecedent  to  the  action  of 
the  Presidentofwhichyou  have  given  evidence? 

Mr.  Manager  BUTLER.  Jly  inquiry  is  not 
for  declarations.  My  inquiry  is  for  attempts  on 
his  part  to  seduce  the  officers  of  the  War  De- 
partment to  his  alle^ance  by  telling  them  what 
he  wouU  do  for  them  when  he  came  in  over 
them,  precisely  as  Absalom  sat  at  the  gate  of 
Israel  and  attempted  to  seduce  the  people  from 
their  allegiance  to  David,  the  king,  by  telling 
them  what  he  would  do  for  them  when  he  got 
to  he  king.     [Laughter.]  *» 

Mr.  EVARTS.  Do  you  propose  that  in  your 
question,  about  Absalom? 

Mr.  Manager  BUTLER.  No,  sir;  I  put  that 
in  my  illustration.     FLaughter.] 

The  CHIEF  JUStlCB.  Dothecounselfor 
the  President  object  to  the  question  ? 

Mr.  EVARTS.    We  object. 

Mtj  Manager  BUTLEB.  Shall  I  reduce  it 
to  writing? 

The  CHIEF  JUSTICE.     Yes,  sir. 

Mr.  EDMUNDS,  (at  three  o'clock  p.m.) 
I  move  that  the  Senate  sitting  on  this  trial  take 
a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE  resumed  the  chair 
at  three  o'clock  and  fifteen  minutes,  and  called 
the  Senate  to  order, 

Hon.  WALTEit  A.  Burleigh's  examination 
resumed ; 

Mr.  Manager  BUTLEB.  With  the  Presi- 
dent's leave,  I  will  withdraw  the  question  I 
put  for  a  moment,  in  order  to  put  another 
which  I  think  will  not  bo  objected  to.  [To 
tlie  witness.]  I  observe,  Mr.  Burleigh — Idid 
not  observe  at  the  moment,  but  I  have  observed 
since — that  you  did  not  answer  one  part  of  ray 
first  question  to  day,  which  was,  whether  any- 
thing was  said  hylhomas  at  that  conversation 
as  to  what  orders  he  had  received  from  the 
President? 

Mr.  EVARTS.  Thatis  covered  byonrpre- 
.Tious  objection. 

Mr.  Manager  BUTLER.  Certainly;  it  is 
the  same  thing ;  part  of  the  same  question. 
[To  the  witness.]    Will  you  answer? 

Answer.  During  the  conversation  General 
Thomas,  after  stating,  in  reply  to  my  inquiry, 
that  he  would  use  force  if  necessary,  stated  that 
ho  had  been  required  or  ordered  by  the  Pres- 
ident to  take  charge  of  the  War  Department, 
and  he  was  bound  to  obey  the  President  as  his 
superior  or  superior  officer. 
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Question.  Did  that  come  in  before  or  after 
he  spoke  of  force  in  the  eonversatioti? 

Answer.  It  was  in  connection  with  the  force, 
and  it  was  repeated,  also,  in  connection  witi 
the  breaking  of  the  door  to  which  I  have  ai- 
Inded.  I  thoughtl  mentionedit  {  but  perhaps 
I  did  not. 

Mr.  Manager  BUTLER.  I  now  offer  the 
question  which  waa  objected  to. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  as  follows; 

QiKslion.  ghortly  before  this  coaTersation  about 
WMeh  vou  haie  testified,  and  after  tbe  Freeident  re- 
otomrt  MiLior  H*thtb1  Thomas  to  the  office  of  Adju- 
u  knnn  tbe  fiuit  that  be  was  so 


restored,  wore  you  praseot  in  the ' 
and  did  roa  bear  Thomas  make  ai 


the  oOoers  aBd  cli 


employes  when  lie  had™ 
If  so,  Etatewhen.  as  nea 
converiatiod  oeeurred.  ao 


Mr.  BVABTS.  The  conngel  for  the  Presi- 
dent object  to  that  question  as  irrelevant  and 
immaterial  to  any  issue  in  this  cause,  and  as 
not  to  be  brought  in  evidence  against  the  Pres- 
ident li^  any  support  given  by  the  testimony 
already  in,  which  would,  under  any  ruling  of 
this  court,  or  on  any  principle  of  law,  permit 
these  declarations  or  statements  of  Cfeneral 
Thomas  made  to  the  clerks  of  the  War  Depart- 
ment antecedent  to  the  time  of  the  issue  of 
the  orders  by  the  President,  which  are  in  evi- 
dence, 33  to  what  he,  Thomas,  would  do  when 
he,  Thomas,  if  at  all,  should  become  Secretary 
of  War. 

Mr.  Manager  BUTLEE.  Mr.  President,  I 
do  not  desire  to  argue  this  question,  for  tbe 
reason  that  I  tbink  it  falls  within  the  question 
,  last  discussed.  If  Thomas,  as  was  the  ground 
we  put  the  last  question  upon,  was  a  cocon. 
spirator  with  the  President,  how  can  either  my 
learned  friends  on  the  other  or  the  Senate  know 
when  that  conspiracy  commenced  ?  Yon  will 
observe  the  question  carries  with  it  this  state 
of  facts ;  Thomas  had  been  removed  from  the 
office  of  A^^utant  General  for  many  years  under 
President  Lincoln  under  the  administration  of 
Mr.  Stanton  of  the  War  Office.  That  is  a  fact 
known  ti^all  men  who  know  the  history  of  the 
war.  Just  before  he  made  him  Secretary  of 
Waroii  i«(enmthe  President  restored  Thomas 
lothe  WarOfficeasthe  Adjutant  General  of  the 
Army.  That  was  the  first  step  to  get  him  in 
condition  to  make  a  Secretary  of  War  of  him. 
That  was  the  first  performance  of  the  Presi' 
dent,  the  first  act  in  the  drama.  He  bad  tc 
take  a  disgraced  officer,  and  take  away  his  dis- 
grace, and  put  him  into  the  Adjutant  General's 
otBce,  from  which  he  had  been  by  the  action 
of  President  Lincoln  and  Mr.  S  tan  toji  suspended 
for  years,  in  order  to  get  a  fit  instrument  on, 
which  to  operate ;  get  him  in  condition.  That 
was  part  of  tbe  training  for  the  next  stage. 
Having  got  bim  in  that  condition,  he  beiDgsnf' 
C.  I.— 10. 


flciently  virulent  towardMr.  Stanton  for  having 
suspended  him  from  the  office  of  Adjutant  Gen- 
eral, the  President  then  is  ready  to  appoint 
him  Secretary  adintenm,  which  he  does  within 
two  or  three  days  thereafter. 

"We  charge  that  the  whole  procedure  shows 
the  conspiracy.  Here  is  the  taking  up  of  this 
disgraced  officer  and  restoring  him  to  a  position 
in  the  War  Office  when  he  was  a  known  enemy 
of  Mr.  Stanton's,  feeling  aggrieved,  undoubt- 
edly, that  Mr.  Stanton  had  deposed  him,  and 
putting  him  in  there  so  that  he  might  have ' 
some  official  station;  and  then,  after  having 
done  that,  Mr.  Thomas  goes  to  seducing  clerks 
to  get  them  read;;  to  receive  him  when  he 
should  be  brought  into  the  War  Office  itself  as 
its  head.  Now,  I  propose  to  show  his  acts, 
tbe  acts  of  one  of  these  coconspirators,  clus- 
tering aboat  the  point  of  time  just  before  the 
leriod  when  he  was  going  to  break  down  the 
loors  of  this  office  with  crowbars  nud  axes 
and  force,  as  has  been  testified  as  he  said  he 
was,  that  he  was  trying  to  seduce  the  clerks 
and  employes  from  ibeir  allegiance.  We  insist 
it  is  all  a  part  of  one  transaction,  and  entirely 
comes  Vithin  the  ruling  which  has  jnst  been 
made.  I  believe  I  have  stated  the  matter  as 
the  Managers  desired  I  should. 

Mr.  EVARTS.  The  question  which  led  to 
the  introduction  of  this  witness'  statements  of 
General  Thomas's  statements  to  him,  of  his  in- 
tentions, and  of  the  President's  instrnctions  to 
him,  General  Thomas,  was  based  upon  the 
claim  that  the  order  of  the  President  of^he  Elst 
of  February,  upon  Mr,  Stanton  forremoval,  and 
upon  General  Thomas  to  take  possession  of 
tbe  office,  created  and  proved  a  conspiracy  ^ 
and  that  thereafter,  upon  that  proof,  decla- 
rations and  intentions  were  to  be  given  in 
evidence.  That  step  has  been  gained,  and,  in 
the  judgment  of  this  honorable  court,  in  con- 
formity with  the  rules  of  law  and  of  evidence. 
That  being  guned,  it  is  similarly  argued  that 
if,  on  a  conspiracy  proved,  you  can  introduce 
declarations  made  thereafter,  by  the  same  rule 
you  can  introduce  declarations  made  thereto- 
fore ;  and  that  is  the  only  ai^ument  which  is 
presented  to  the  court  for  the  admission  of 
ibis  evidence. 

So  far  as  the  statements  of  the  learned  Man- 
ager relate  to  the  office,  the  position,  the  char- 
acter, and  the  conduct  of  General  Thomas,  it 
is  sufficient  for  me  to  say  that  not  one  particle 
of  evidence  has  been  given  in  this  cause  bear- 
ing upon  any  one  of  those  topics.  If  General 
Thomas  has  been  a  disgraced  officer ;  if  these 
aspersions,  these  revilings  are  just,  they  are 
not  justified  by  any  evidence  before  this  conn. 
And  i{,  as  matter  of  fact,  applicable  to  the 
situation  npon  which  this  proof  is  sought  to 
be  introduced,  the  former  employments  of 
General  Thomas  and  tbe  recent  restoration  of 
him  to  the  active  duties  of  Adjutant  Genera! 
are  pertinent,  let  them  be  proved ;  and  then 
we  shall  have  at  least  the  basis  of  fact  of  Gen- 
eral Thomas's  previous  relations  to  the  War 
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Department,  to  Mr.  Stanton,  and  to  the  office 
of  Adjutant  General. 

And,  nov,  hnving  pointed  out  to  this  honor- 
able court  that  the  deciarations  sought  to  be 
S'  ren  in  eTidence  of  General  Thomas  to  affect 
e  President  with  his  intentions,  are  confess- 
edly of  a  period  antecedent  to  the  date  to 
which  any  evidence  whatever  before  this  court 
brings  the  President  and  General  Thomas  in 
connection,  I  roiKht  leave  it  safely  there.  Bnt 
what  is  (here  in  the  nature  of  the  general  proof 
sought  lo  be  introdnced  that  sliould  affect  the 
President  of  the  United  States  with  any  respon- 
sibility for  these  general  and  vague  statements 
of  an  officer  of  what  he  might  or  could  or 
would  do,  if  Ihereafler  he  should  come  into 
the  possession  of  power  over  the  Department? 

Mr.  Manager  BINGHAM.  I  desire  to  say 
a  word  or  two  in  reply.  I  am  willing  to  con- 
cede that  any  question  beyond  what  may  have 
been  said  by  one  who  is  shown  to  have  entered 
into  a  conspiracy  before  the  transaction  is  not 
admissible.  I  concede  it,  however,  subject  to 
this  exception:  that  the  Senate  beingthetriers 
of  the  fact  as  wellas  of  the  law,  will  remember 
that  the  rule  of  evidence  has  been  so  extended 
on  very  similar  occasions  in  courts  of  justice 
as  to  allow  of  declarations  of  this  sort  bo  shortly 
anterior  to  the  time  in  which  the  conspiracy  is 
shown  to  have  been  actually  entered  into  to  go 
to  the  jury  and  allow  them  to  determine  what 
weight  ought  to  be  attached  to  them.  That  is 
the  principle  upon  which  the  question  is  put. 
It  is  qualified  by  the  words  "shortly  before." 
Suppose  it  were  within  two  or  three  days,  and 
theactdoneonthepa»of  the  coconspirator  was 
an  act  tending  to  bring  about  the  result  sought 
to  be  accomplished  hy  that  which  was  after' 
ward  mutuall?  agreed  upon  between  them ;  is 
there  any  one  here  to  donbt  that  it  is  evidence 
lending  to  show  that  beyond  the  facts,  so  far  as 
they  have  been  traced,  some  understanding, 
some  arrangement  was  entered  into,  and,  if 
you  please,  a  voluntary  one,  on  the  part  of  the 
man  who  afterward  became  by  solemn  agree- 
ment a  party  to  the  conspiracy — a  voluntary  act 
committed  on  his  part  in  order  to  commend 
him  to  the  chief  in  the  conspiracy  itself.  The 
general  rule  as  stated  in  the  boob,  would  admit, 
I  am  satisfied,  of  that  latitude  of  construction. 
I  read  from  Roscoe's  Criminal  Evidence,  p.  88: 

"The  evidence  in  cooBpiracy  is  wider  than,  per- 
haps, in  any  other  vase,  aCber  prinaiples  as  well  as 
that  under  discUBsinntendingto  giveErentorlntitnde 
ia  proving  thia  gff^nse.  Tithea  by  themselveB  the 
•vAi  of  n  conspiracy  are  rarely  of  an  nnequlrocally 
nilty  character,  and  they  pan  only  bo  properly  ealf-. 
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"  Not  only,  ns  in  the  easss  before  mentioned,  may 
the  acts  and  declarations  of  the  ptisonet  himself  on 

point  in  isaue.  bat  alsotho  acts  and  doolnrstiocs  of 

Meaning,  of  course,   en  former  occasions, 
supplying  the  ellipsis — 

"with whom  hehas  conspired,  may,  if  referable  to 
the  i'^sue.  be  given  in  evideneo  against  him." 
That  is  the  general  rule:  and  yet  I  admit  if 


it  were  so  framed  as  not  in  probability  to  con- 
nect itself  with  the  transaction,  it  ought  not  to 
be  received;  but  the  question  is  so  restricted— 
and  we  do  not  stand  here  to  claim  it  unless  it 
falla  out  on  the  evidence  that  it  is  nearly  con- 
nected in  point  of  time  with  the  operations  of 
these  parties — and  the  testimony  itself  man- 
ifestly, as  is  explained  by  the  Manager  on  th« 
part  of  the  House  who  has  put  the  question, 
indicates  a  desire  and  purpose  on  the  part  of 
Thomas  to  make  his  arrangements  with  the 
employes  of  the  War  Department, 

The  CHIEF  JUSTICE,  _  The  Chief  Justice 
is  of  opinion  that  no  sufQcient  foundation  has 
been  laid  for  the  introduction  of  this  testi- 
mony. He  will  submit  the  question  to  the  Sen- 
ate with  great  pleasure,  if  any  Senator  desires 
it.     The  question  is  ruled  to  be  inadmissible. 

Mr.  HOWAED.     Mr.  President 

Mr.  Manager  BUTLER.   I  respectfully — - 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan.  Doea  the  Senator  desire  the  ques- 
tion to  be  tflten  by  the  Senate? 

Mr.  HOWARD.     Yes,  Mr.  President. 

Mr.  Manager  BUTLER.  I  was  about  rising 
to  ask  the  Senate  if  they  would  not  relax  tlie 
rule,  and  when  the  Managers  on  the  part  of 
the  House  of  Representatives  and  of  the  peo- 
ple have  a  question  which  they  deem  of  con- 
sequence to  their  case  allow  that  to  be  put  to 
the  Senate  upon  the  motion  of  the  House  of 
Representatives, 

The  CHIEF  JUSTICE.  The  Secretary 
will  read  the  question. 

The  Secretary  read  as  follows ; 

e«Mlion.  Shortly  before  thia  conversation  about 
which  you  have  testified,  and  aftorthc  President  re- 
stored  Major  Genornl  Thomas  to  the  offioo  of  Adju- 

restor^  d.  were  yonpresent  in  the  War  Department, 

the  ofSoera  and  clerks,  or  either  of  tbem.  beloncine 
to  tlie  War  Office,  aa  to  the  rules  and  orders  of  M  r. 
Stanton  or  of  the  offioe  wbiob  he.  ThomM.  would 

employla  when  ha  had  control  of  the,  affairs  liiecf'"  ' 


The  CHIEF  JUSTICE.  The  question  is, 
Shall  the  question  proposed  by  Mr.  Manager 
BuTLEB  be  put  to  the  witness  7 

Mr.  HOWARD.  On  that  question  I  ask  for 
the  yeas  and  nays. 

The  yeas  and  nays  were  ordered;  and  being 
taken,  resulted — yeas  28,  nays  22 ;  as  follows : 

YEAS— Messrs.  Anthony,  Cameron.Cattell,  Chand- 
ler, Cole,  Conkling,  Conness.Corhett,  Cragin,  Drake. 
Henderson.  Howard,  Howe,  Morgan.  Morrill  of  Vei- 
mont,  Morttin.  Nyo.  Patterson  of  New  Hampshire. 
Pomeroy.  Ramsey.  Boss,  Spragqe,  Stewart.  Samuer, 
Thayer,  Tipt«n,  Tmmhnll.  and  Wilson— 28, ' 

HAYS— Mesara,  Bayard,  Buckalew,  Davis.  Dixon, 
Doolittle.  Edmunds.  Ferry,  Fesaenden,  Fowler,  Fre- 


liams— 22.    , 
NOT  VOirNQ— Messrs.  Harlan,  Sanlabury,  Wade, 
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ate  decides  that  the  question  eliall  be  put  U) 
the  witness. 

Mr.  Manager  BUTLER.  With  the  leave  of 
the  President,  I  will  put  this  question  hy  por- 
tions. [To  the  witness.]  Shortly  before  the 
eonveraation  about  which  you  bare  testified, 
and  after  the  President  restored  Major  General 
Thomas  to  the  office  of  Ai^jutant  General,  if 
you  know  the  feet  that  he  was  so  restored, 
were  jou  present  in  the  War  Department? 

Answer.  Yes,  sir;  I  was. 

By  the  Chief  Justice: 

Question.  Did  you  know  the  fact  that  he 
was  ao  restored? 

AnsKer.  He  told  me  so.  He  was  acting  in 
the  office. 

By  Mr.  Manager  Butler; 

Question.  Did  you  hear  Thomas  mafce  any 
statement  to  the  officers  and  clerks,  or  either 


office,  which  he,  Thomas,  would  revoke, 
lax,  or  rescind  in  favor  of  such  officers  and 
employSs  when  he  had  control  therein?    If 
so,  state  when  this 


AnsKsr.  Soon  after  General  Thomaa  was 
restored  to  his  position  as  Adjutant  General  I 
had  occasion  to  go  to  his  otfico  to  transact 
some  business  with  him;  and  after  transacting 
the  business  I  invited  liim  to  take  a  short  walk 
with  me.  The  general  remarked  that  be  bad 
made  an  arrangement- — — 

Mr.  BVARTS,     Mr.  Butlbb,  your  question 

Mr.  Manager  BUTLER,  (to  the  witness.) 
When  was  this? 

AiiBKer.  Soon  after  General  Thomas's  res- 
tdration  to  office  as  Adjutant  General. 

Question.  How  long  before  the  time  when 
:  appointed  Secretary  of  War? 

^    '      "   ■'  ■  "^  than  a 
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Answer.  I  should  think 
week  or  ten  days.  I  have 
of  knowing  now. 

Question.  Go  on. 

jdnsioer.  He  remarked  to 

Mr.  EVARTS.  Wait  a 
nesB.  I  understood  your  question,  Mi 
allowed  l)y  the  Senate,  to  refer  to  s 
made  by  General  Thomas  at  the  War 
heard  bj,thia  witness,  to  clerks  there  of  the 
Department.  The  witness  is  now  proceeding 
to  state  what  took  place  in  a  walk  between 
him  and  General  Thomas. 

The  Witness.  No,  sir  ;  we  had  not  taken 
the  walk.  I  am  not  in  the  habit  of  testifying 
before  courts,  and  jou  will  pardon  me  for  a 
little  latitude. 

Mr.  Manager  BUTLER.  He  had  not  said 
that  they  took  the  walk. 

Mr.  EVARTS.  This,  I  andorstand,  is  only 
inducement,  Mr,  Buti.br. 

Mr.  Manager  BUTLER.  The  inducement 
to  the 


all  of  the  heads  or  officers  in  charge  of  the  dif- 
ferent deportments  of  the  office  come  in  with 
their  clerks  that  morning,  and  he  wanted  to 
address  them.  He  stated  that  the  rules  which 
had  been  adopted  for  the  government  of  the 
clerks  by  his  predecessor  were  of  a  very  arbi- 
trary character,  and  he  proposed  to  relax  them. 
I  suggested  to  him  that  perhaps  I  had  better 
go.  Said  he,  .''No;  not  at  all;  remain;"  and 
I  sat  down,  and  he  had  some  three  or  four  offi- 
cers— four  or  five  perhaps — come  in,  and 
each  one  brought  in  a. room-full  of  clerks,  and 
he  made  an  address  to  each  company  as  they 
came  in,  stating  to  tliem  that  he  did  not  pro- 
pose to  hold  them  strictly  to  the  letter  of  the 
instructions;  but  when  they  wanted  to  go  out 
they  could  go  out,  and  when  tkey  wanted  to 
come  in  they  could  come  in ;  that  he  regarded 
them  all  as  gentlemen,  and  supposed  they 
would  do  their  duty,  and  he  should  require 
them  to  do  their  duty ;  but  so  far  as  their  little 
indulgences  were  concerned — I  suppose  such 
as  going  out  across  the  street  or  something  of 
that  kind — ^he  did  not  propose  to  interfere  with 
them ;  all  he  expected  was  that  they  would  do 
their  duty.  I  waited  until  he  concluded,  and 
we  took  the  walk,  and  1  came  away.  I  re- 
marked to  the  General  he  would  make  a  very 
fine  politician. 

Queslio7i.  Did  he  ^ay  anything  as  to  the 
ebaraclerof  the  orders  that  existed  before? 

Answer.  He  said  that  they  were  very  harsh 
and  arbitrary— nothing  more  than  that,  that  I 
know  of — and  he  proposed  to  relax  them. 

Hon.  You  have  told  us   that  you  had 
General  Thomaa  for  s<        ■■  -         "-' 


he  been  off  duty  s 

Army  for  sometimi 

Answer.  Yes,  sii 

Question,  How  1 

Aiisieer.  I  am  ni 


Adiuta: 


Had 


Adii 
befo 


g? 


t  able  to  tell  you  ;  some 
two  or  three  years,  1  should  think. 

Mr.  STANBERY.  Mr.  Chief  Justice,  we 
object  to  this  mode  of  proving  orders  for  re- 
moval. 

Mr.  Manager  BUTLER.  I  will  not  press  it 
a  hair.     I  wiilget  the  order. 

Mr.  STANBERY.  Especially  do  we  object 
when  it  is  said  to  disgrace  an  officer.  We  would 
rather  see  the  prooithan  hear  the  assertion. 

Mr.  Manager  BUTLER.  Does  the  gentle- 
man, when  he  makes  the  gesture  accompanying 
those  words  mean  my  assertion,  for  I  am  going 
to  prove  it  upon  the  oalh  of  a  witness. 

Mr.  STANBERY.  Is thegentlemanspeak- 
ingtome?    Whatwas  thequeation? 

Mr.  Manager  BUTLER.  Whether  you  mean 
my  assertion  or  the  assertion  of  the  witness? 

The  CHIEF  JUSTICE.  This  controversy 
does  not  appear  to  have  any  proper  relation  to 
the  case  on  trial. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Had  he  been  away  from  the  city,  and  not  in  the 
Adjutant  General's  office  for  a  considerable 
period  of  time? 

Ajiswer.  Yes,  sir;  he  had  been  sent  South. 
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Mr.STANBERY.     That  will  not  do. 

Mr.  Manager  BUTLBE,  (to  the  witneas.) 
How  lately  liad  ho  returned  to  the  office  when 
lie  made  this  speech? 

.ilnsicer.  I  am  notable  to  say;  but  aver; 
few  daj3. 

Questitm.  Since  you  had  the  conversation 
about  breaking  down  the  doors  of  the  War 
Office  by  force  have  you  seen  General  Thomas? 

Answer.  Yes,  sir;  I  have. 

Quealion.  Were  you  calleduponbytha  Man- 
agers to  give  your  testimony  ia  their  room? 

Answer.  I  was. 

QuesUon.  Did  you  do  so? 

Answer.  I  did. 

Question.  Was ittaken down inshort-hand ? 

Anaw^.  I  am  not  able  to  say  how  it  was 
taken  down,    I  did  not  see  it. 

Question.  Aller  it  was  taken  down  aller  yon 
gave  it  was  General  Thomas  called  in? 

Answer.  He  told  me  be  was  to  be  called  in. 
I  did  not  see  him  go  in.  I  saw  him  on  the  floor 
of  the  House,  and  ho  told  me  he  had  been  sum- 
moned, and  was  going  up  as  soon  as  some  one 
came  for  him. 

Question.  Did  youaeehimafterbehnd been 
np? 

Anaww.  I  did. 

Question.  What  did  he  tell  you  as  to  your 
testimony  ? 

Mr.  EVART8.     That  we  object  to. 

The  CHIEF  JUSTICE,  (to  the  Managers.) 

The  honorable  Managers  will  reduce  the 
question  to  writing. 

Mr.  Manager  BUTLER.  I  have  heard  the 
objection.  Ipropose  to  show,  if  I  am  allowed, 
that  Mr.  Bukleioh's  testimony  before  the  Man- 

Sers,  which  I  propose  to  put  in  his  hand  and 
mtify  in  a  moment,  was  read  to  General 
Thomas,  containing  exactly  what  he  has  testi- 
fied here,  and  General  Thomas  said  it  was  ail 
true  and  never  informed  Mr.  Burleigh  that  it 
was  not  true.  I  do  this  bj  way  of  settling  the 
question  that  there  can  be  no  mistake  aluout 

Mr.  STANBERY.     For  what  purpose  ? 

The  CHIEF  JtlSTICE.  The  Manager  will 
reduce  his  question  to  writing,  it  being  ob- 
jected to. 

Mr.  Manager  BUTLER.  Well,  I  will  not 
press  it  to  take  time  by  an  argument.  [To  the 
witness.]  Have  you  had  any  conversation  since 
with  him  as  to  this  conversation  about  which 
you  have  testified? 

Answer.  I  have. 

Question.  What  has  he  said  ahout  it? 

Mr.  STANBERY,  Mr.  EVARTS,  and  Mr. 
CUETIS.     That  we  object  to. 

Mr.  Manager  BUTLER,  I  propose  to  put 
in  subsequent  declarations  confirming  exactly 
the  declarations  which  have  been  allowed  to  be 
put  in.     I  suppose  1  can  put  in  the  same  dec- 

The  CHIEF'jUSTICB.  The  question  will 
be  reduced  to  writing  if  objected  to. 

Mr.  Manager  BUTLER.  I  will  ask  a  single 


auction  before  that,  so  as  to  fix  the  date.  [To 
the  witness.  J    When  did  you  see  him  as  near 
as  you  can  recollect? 
Answer.  I  have  seen  him  nearly  every  day 

Qi/esMon.  At  any  time  did  you  have  any 
conversation  with  him  about  this 
as  to  which  you  have  testified? 

Answer,  1  have  had. 

Mr.  EVARTS.     You  mean  the  c 
tion  with  the  clerks? 

Mr.  Manager  BUTLER.  No,  sir ;  I  mean 
the  conversation  about  breaking  down  the 
doors  of  the  War  Office  by  force. 

Tiie  Witness.     I  have,  sir. 

Mr.  Manager  BUTLER.  Do  you  still  ob- 
ject, gentiemen? 

Mr.  STANBERY.  Letnsseeyourquestion. 

Mr.  Ma  a  e  BUTLER  w  put  the 
question      Th    q  n     ,  a     h      ime  when 


you  have        n  h  m  has  h      estated  b 

" -  a  h  nversation 

wn    h    d  the  War 


you  any  p 
about  I 
Office? 
Mr.  EVARTS     Tha 


Mr.STANBERl.  It  is  clearly, a  leading 
question. 

Mr-  Manager  BUTLER.  I  will  pnt  it  in 
this  form;  Since  the  first  conversation  has  he 
restated  any  portion  of  that  conversation;  and, 
if  so,  what  portion? 

Mr.  STANBERY.  We  object  to  that  as 
leading. 

Mr.  EVARTS.  We  object,  if  the  court 
please,  that  the  question  should  be  what  sub- 
sequent conversations  he  has  had,  if  they  are 


Mr.  Manager  BUTLER.  Very  well;  to  save 
all  objection,  then,  I  will  ask  this  question: 
What  did  he  state  to  you,  iCanything,  as  to  the 
conversation  which  he  had  previously  had  with 
you  about  breaking  down  the  War  Office? 

Mr,  EVARTS.  That  we  object  ,to.  Ask 
what  conversations  the  witneas  has  had  with 
him  since,  if  you  wish  to  give  them  in  evidence. 

Mr.  Manager  BUTLER,  I  am  content  with 
that,  if  that  is  not  objected  to,  [To  tlie  wit- 
ness.] What  conversations  have youhad  with 
him  on  that  subject  since? 

Mr.  EVARTS.  That  we  object  to  as  not 
admissible  evidence. 

Mr,  Manager  BUTLER.  Jtmeo  Danaos  et 
dona  fereiiies.    I  shall  not  alter  my  question 

The  CHIEF  JUSTICE.  The  question,  being 
objected  to,  will  be  reduced  to  writing. 

Mr.  Manager  Bcti.er  reduced  his  ques- 
tion to  writing,  and  read  It,  as  follows  : 

yuMlio".  HttTB  yon  had  aDyoonversation  ainoe  tha 

War  ad  intfrim  with  Thomaa  when  he  aoid  anything 
about  using  force  in  gottioK  into  the  Wor  Office  orin 

lSD."Td?if"o.''a"ate''whftt''li6°Jkid^!  °"^" 

The  CHIEF  JUSTICE.  Do  the  counsel 
object  to  that  question  ? 
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Mr.  EVABTS.  We  object  to  the  question, 
if  the  conrt  please. 

The  CHIEF  JUSTICE.  Do  jou  desire  to 
he  heard  in  support  of  the  objection? 

Mr.  EVARTS.  Very  hriefly.  The  acts  of 
the  Presidentandthe  acts  of  General  Thomas, 
in  purBuance  of  any  authoritj;  from  the  Presi- 
dent or  otherwise,  have  been  given  in  evidence. 
That  testimony  is  very  limited.  What  occurred 
between  General  Thomas  and  Mr.  Stanton  at 
the  War  OfBce  is  the  only  measure  and  extent 
of  evidence  bearing  upon  the  actual  conduct 
either  of  the  President,  through  his  agent,  or 
of  the  agent.  It  was  allowed  to  give  evidence 
of  this  appointee's  declarations  as  to  nhat  he 
intended  to  do,  and  that  evidence  has  been 
given.  New,  statements  aiter  (he  action  was 
complete  as  to  what  bis  intentions  were  before 
cannot  be  at  al\  material,  for  intentions  not 
executed  in  the  subsequent  action  certainly  are 
not  material.  But  this  is  still  more  objection- 
able as  being  but  an  alleged  repetition,  ailer 
the  transaction  was  complete,  of  what  his  in- 
tentions had  been  before  or  rather  relative"  to 
what  he  said  ahoat  what  his  intentions  had  been 
before.  It  is  enough  to  prove  what  his  inten- 
tions had  been  before  under  the  latitude  which 
h^  been  allowed  by  the  court  to  introduce  that 
evidence,  to  wit,  the  declarations  madetothis 
witness;  but  General  Thomas's  statements 
afterward  as  to  what  previously  ha,  General 


Thomas,  had  stated  as  to  what  ni 

were  is  uot  admissible  within  any  rules  of 

evidence. 

Mr.  Manager  BUTLER.  Mr.  Chief  Justice, 
I  understand  the  Senate  by  solemn  decision 
have  decided  that  Adjutant  General  Thomas, 
being  Secretary  of  War  ad  interim,  under  the 
circumstances,  was  so  far  in  conspiracy  or  in 
agreement  with  the  President,  was  so  far  his 
servant  or  agent,  that  in  the  course  of  the  pro- 
ceeding in  which  ho  was  engaged  his  acts  might 
be,  and  his  declarations  were,  evidence.  That 
decision^  of  course,  covers  all  acts  and  all 
declarations.  We  have  shown  that  on  the 
night  of  the  2lBt  of  February  General  Thomas 
said;  "I  am  going  up  to-morrow  morning  with 
axes  and  force,  bills  and  bows,  to  go  into  the 
office,  break  open  the  door;  I  am  going  in  by 
force;  I  am  going  to  obey  ray  orders;  I  am 
going  to  oliey  the  orders  of  the  President;  I 
am  going  in  with  force,  and  I  am  going  to  break 
down  the  doors  if  they  are  not  opened  to  me." 
Tbeu.it  is  also  in  evidence  that  Mr.  Thomi 
went  up  the  jiext  morning,  not  at  ten  o'clock, 
but  about  half  past  eleven,  in  a  much  more 
mild  and  quiet  manner  than  he  had  threatened 
over  night  to  do. 

The  argument  will  be  raised  by  the  connsel 
for  the  President,  "  This  was  mere  talk  of  Mi 
Thomas,  because  if  he  meant  anything  by  it 
or  if  the  President  had  so  ordered  bim,  if 

really,  why  did 

ip  therewith  for 

ilitia,  or  the  Vi  „ 
BOme  other  proper   force   with    which    Mi. 


Thomas  should  deal,  or  with  a  portion  of  the 
regular  Army  of  the  United  States?  "  That 
is  the  argument ;  and  as  he  did  not,  these 
declarations  meant  nothing.  I  want  to  show 
that  afterwards  Mr.  BuaLGiua  asked  him, 
"  General  Thomas,  I  went  up  there  to  sec  the 
performance,  and  it  did  not  come  off  accoi'ding 
to  contract;  what  is  the  meaning  of  this?  you 
did  uot  go  and  break  in ;  I  wanted  to  see  that 
goon;  I  was  going  tostandbyyou,"  orwords 
to  that  effect:  "I  went  there  to  give  you  my 
countenance,"  or  something  like  that;  and 
thereupon  Mr.  Thomas  said:  "  Well.tiie  reason 
I  did  not  was  that  I  was  urrested  by  the 
courts  and  held  to  bail,  and  I  could  not;  I 
concluded  it  was  not  best  to  use  fcirce ;  I  did 
not  dare  do  it."  Is  not  that  perfectly  compe- 
tent to  meet  this  argument  of"the  counsel,  and 
to  show  what  prevented  the  outbreak  of  a  civil 
war ;  that  it  was  not  the  President ;  it  wae  not 
his  coconspirator;  it  was  not  their  malignity 
nor  want  ot  it ;  it  was  not  their  will  or  want 
of  it ;  but  it  was  the  fortunate  intervention  of 
the  tribunal  of  justice.  That  is  the  point  upon 
which  we  propose  to  put  in  this  question. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  the  question,  aa  follows : 


,,1.  Hay. 


juhadat 


letbs 


ani'tbing  about  uaing  force  in  gettiag  iato  tbe  War 
Office,  or  in  any  nay  or  manner  reaJsertioB  the 
former oonvereatiou;  amdif  ao,  state  what  keswd? 
The  CHIEF  JUSTICE.  Senators,  the  Chief 
Justice  is  of  opinion  that  within  the  spirit  of 
the   decision  just   made  by   the   Senate,  this 

Snestiun  is  admissible.  Does  any  Senator 
esire  that  the  question  shall  be  submitted 
to  the  Senate  ?    If  not,  the  question  will  be' 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Will  you  now  state?  Mr.  BuahEinji,  you  say 
you  have  bad  many  conversations.  I  want  to 
call  your  attention  to  one  special   < 


Mr.  C  [JRTIS.  I  suppose  the  question  should 
be  put  to  him. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Have  you  had  any  conversation  since  the  6ist 
one  and  since  his  appointment  as  Secretary 
of  War  ad  interim — with  Thomas — wherein 
he  said  anything  about  using  force  in  getting 
into  the  War  Office,  or  in  any  way  or  manner 
reasserting  the  former  conversation ;  and  if 
so,  state  what  he  said  ? 

Answer.  Some  time  in  the  lore  part  of  last 
week  I  met  General  Thomas  and  we  were  talk- 
ing over  this  question  ;  it  had  become  noised 
about ;  and  he  told  me  that  the  only  thing 
that  prevented  his  taking  possession  of  the 
War  Department  that  morning  was  his  arrest 
hy  the  United  States  marshal,  who  called  on 
bim  at  a  very  unusual  hour,  I  think  about  the 
time  he  was  getting  out  of  bed. 

Quesiion.  You  have  stated  what  he  said. 
Now  say  what  yon  stated  U>  him?    Givr-is 
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the  whole 
that 


The  Witness.     This  last 

Mr.  EVAKTS.  That  ia  not  within  JOur 
question. 

Mr.  STANBERY.  You  are  now  asking 
for  declarations  of  Mr.  Burleigh. 

Mr.  Manager  BUTLER.     I  am  asking  for 
both  parts  of  the  convetsatioo,  which  I  never 
yet  heard  objected  to  in  a  court  of  justice. 
_  Mr.  STANBERY.     You  ask  for  declara- 
tions of  this  witness. 

Mr.  Manager  EUTLBE,  (to  the  witness.) 
What  you  said  to  Thomas  and  he  said  to  you, 
part  of  which  you  have  just  given  us. 

The  Witness.     I  do  not  now  recollect  the 

Erecise  language  which  I  used  to  him.  It  was, 
owever,  in  connection  with  my  having  gone  ap 
there,  and  that  the  feast  to  which  I  was  invited 
or  the  performance  did  not  come  o£f ;  and  he 
gave  me  as  a  reason  for  it  that  he  was  arrested 
by  the  United  States  marshal  and  taken  down 
before  Judge  Cartter's  court,  otherwise  he 
should  have  gone  in  and  taken  possession  of 
the  office,  aa  he  told  me  he  would. 

Question.  When  was  this  last  conversation, 
as  near  as  you  can  tell? 

Ansioer.  I  think  it  was  about  the  first  of 
last  week. 

Cross-examined  by  Mr.  Stahbbrt: 

Question.  Referring  to  the  intecview  you 
bad  with  General  Thomas  in  the  Adjutant  Gen- 
eral's office  prior  to  his  appointment  as  Secre- 
tary of  War,  had  you  business  there  with  him, 
as  Adjutant  General? 

AnsKer.  I  had  business  with  the  Adjutant 
General.  lean  statewhatit  was, if  you  desire 
to  know. 

Question.  No.  I  do  not  care  about  that 
bat  you  went  there  to  see  the  Adjutant  Gen 
eral  on  business? 

Answer.    Yes,  sir. 

Question.  And  you  say  you  had  heard  before 
that  that  General  Thomas  was  restored  to  bis 
office  ? 

Answer.  I  think  I  had  heard  it  the  day  be- 
fore, and  I  think  I  heard  it  from  himself. 

Question.  While  jou  were  there  he  sent  for 
the  heads  of  bureaus  and  their  clerks,  did  he? 

Amieer.  Yes,  sir. 

Question.  Whom  first  did  he  send  for? 

Answer.  I  cannot  name  them  now.  In  fact, 
I  am  not  sufSciectly  familiar  with  their  names 
to  tell. 

Question.  Who  first  came  in? 

Answer.    I  am  not  able  to  say.      Genera! 
Williams  was  present.     I  do  not  know  but  that 
he   came  in  first,  and  I  da  not  know 
did. 

Question.  Did  he  make  an  address  ti 
head  of  bureau  and  hie  clerks  or  did  he 
them  all  together? 

Answer.  Each  one. 

Question.  In  sncceasioa? 

Answer.  Tes,  ait. 


Question.  How  many  addresses,  then,  did 
he  make  to  separate  assecnblies? 

Answer.  I  think  he  made  four  or  five.  I  did 
not  count  them,  and  it  was  a  matter  that  did 
not  impress  itself  on  iny  mind  very  much. 

Question.  Did  ho  make  the  same  address  to 
all  of  them? 

Answer.   Very  nearly  the  same. 

Question.  Now,  please  to  state  what  his 
address  was  to  each  of  them  tliat  he  made  on 
that  occasion? 

Answer.  I  can  only  give  it  to  you  in  a  very 
vague  manner.  It  was  a  matter  that  did  not 
concern  me  very  much.  It  was  to  state  to 
them  that  he  had  come  back  and  assumed  the 
duties  of  the  office ;  that  he  was  glad  to  see 
them  ;  that  he  proposed  to  relax  somewhat  the 
arbitrary  rules ;  perhaps  he  did  not  denominate 
tb  em  arbitrary  rules ;  he  had  to  me  before  that; 
that  he  did  not  wish  to  hold  them  up  to  so  strict 
'■^  conn  lability  in  being  there  precisely  at  nine 

clock,  and  in  not  leaving  without  a  written 

ave  as  he  said  had  been  the  ease  before.  He 
stated  to  them  that  he  should  expect  them  to 
discharge  their  duty,  and  if  they  did  that  it 
was  all  he  cared  about. 

Question.  When  be  said  he  had  returned  to 
his  office  what  office  did  you  understand  him 
as  returning  to? 

Answer.  Adjutant  General. 

Question.  When  he  gave  these  orders  to 
these  heads  of  bureaus  and  their  clerks  did  vou 
understand  him  to  be  giving  orders  as  Adju' 
tant  General? 

Answer.  I  did  not  understand  him   to  be 
giving  orders  at  all,  but  it  was  a  mere  address. 
Question.  Was  he  delivering  an  address  then 
as  Adjutant  General? 

Answer.  Certainly. 

Question.  In  reference  to  how  he  expected 
to  carry  on  that  office? 
Answer.  What  he  expected  of  them. 
Question.  You  do  not  mean  that  he  sent  for 
all  the  employes  in  the  War  Department,  do 

Answer.  I  think  he  told  me  that  he  directed 
the  head  of  every  department  connected  with 
the  Adjutant  General  s  office  to  come. 

Question.  But  not  those  connected  with  the 
other  offices — those  of  the  Commissary  Gen- 
eral, the  Quartermaster  General,  &c. 

Answer.    No;  only  those  that  were  under 

Question.  When  these  heads  of  bureau  re- 
ceived these  orders,  did  they  object  that  he 
had  no  right  to  give  tbem  such  orders,  or  did 
they  thank  him  for  them  ? 

Answer,  I  beard  no  objection.  They  con- 
gratulated him,  a  great  many_  of  them. 

Question.  Wasanythingsaid  about hiagivlng 
them  any  other  orders,  or  giving  them  to  any 
other  than  his  own  officers,  those  under  him 
as  Adjutant  General? 

Answer.  I  did  not  understand  it  in  any  other 

Question.  Then  didyouhear  or  seeanything 
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improper  at  tUat  time;  and  if  yoa  did  let  U8 
knoH'  what  it  was? 

Answer.  I  do  not  know  Chat  I  am  the  judge 
of  what  is  proper  or  not  proper  in  the  Adju- 
tant General's  office.  Nothing  occurred  that 
was  very  offensive  to  me. 

Question.  Did  anything  occurthaLwas  stall 
offensive? 

Answer.  No,  sir. 

Samitel  Wilke.son  sworn  and  examined. 

By  Mr.  Manager  Butler: 

Question.  Do  you  know  Lorenzo  Thomas, 
Adjutant  General  of  the  United  States  Army  ? 

Answer.  I  do. 

Queslion,  How  lon^  have  jou  known  him? 

Answer.  Between  sis  and  seven  years. 

Question.  Have  you  had  any  conversation 
with  him  relative  to  the  change  in  the  War 
Department?    Ifr"      '   ' 


,s  and  what  it 


u  telatioQ  to  that 


change. 

Answer.  I  had  a  conversation  with  him  re- 
specting that  change  on  the  2l3t  day  of  Feb- 

Question.  What  time  in  the  day? 
Answer.  Betweenoue  audtwoo'clockiti  the 
afternoon. 

Qaeslion.  Where? 

Ansteer.  At  the  War  Department,  in  his 

Question,  State  what  took  place  at  that  in- 
terview 7 

Mr.  EVAETS.  Do  jou  propose  this  as  cov- 
ered by  the  former  ruling? 

Mr.  Manager  BUTLEK.  Entirely  so,  after 
he  had  his  order. 

The  WiTSESH.  I  asked  him  to  tell  me  what 
had  occurred  that  morning  betweeci  him  and 
the  Secretary  of  War  in  his  endeavor  to  take 
possession  of  the  War  Department.  He  hesi- 
tated to  do  so  till  I  told  him  that  the  town  was 
filled  with  ramors  of  the  change  tliat  had  been 
made,  of  the  removal  of  Mr.  Stanton  and  the 
appointment  of  himself.  He  then  said  that 
since  the  affair  had  become  public  be  felt  re- 
lieved to  speak  to  me  with  freedom  about  it. 
He  drew  from  his  pocket  a  Gopy,-or  rather  the 
original,  of  the  order  of  the  President  of  the 
United  States,  directing  him  to  take  possession 
of  the  Vifiy  Department  immediately.  He  told 
me  that  he  had  taken  as  a  witness  of  his  action 
General  Williams,  and  had  gone  up  into  the 
War  Department  and  had  shown  to  Edwin  M. 
Stanton  the  order  of  the  President,  and  bad 
demanded  by  virtue  of  that  order  the  posses- 
sion of  the  War  Department  and  its  boobs  and 
papers.  He  told  me  that  Edwin  M.  Stanton, 
after  reading  the  order,  had  asked  him  if  he 
would  allow  to  him  sufficient  time  fur  him  to 
gather  together  his  books,  papers,  and  other 
personal  property  and  take  them  away  with 
^'         ■'       '  i  told  him  that  he  would  allo' 


D  hii 


D  do  s 


1  had 


that  the  next  day  would  be  what  he  called  a 
dies  non,  being  the  holiday  of  the  anniversary 
of  Washington's  birthday,  when  he  haddireoted 
that  the  War  Department  should  be  closed, 
that  the  day  thereafter  would  be  Sunday,  and 
that  on  Monday  morning  he  should  demand 
possession  of  the  War  Department  and  of  its 
property,  and  if  that  demand  was  refused  or 
resisted  he  should  apply  to  the  General-iu- 
Chief  of  the  Army  for  a  force  sufficient  to  en- 
able him  to  take  possession  of  the  War  Depart- 
ment; and  he  added  that  he  did  not  see  how 
the  General  of  the  Army  could  refuse  to  obey 
his  demand  for  that  force.  He  then  added 
that  under  the  order  that  the  President  had 
given  to  him  he  had  no  election  to  jiuraue  any 
other  conrse  than  the  one  that  he  indicated ; 
that  he  was  a  subordinate  officer  directed  by 
an  order  from  a  superior  officer,  and  that  he 
must  pursue  that  course. 

Question.  Did  you  see  him  afterward  and 
have  conversation  with  him  on  the  subject? 

Answer.  I  did. 

Question.  When  was  that? 

AnstB^.  That  evening. 

Question.  Where? 

Answrer.  At  Willard'a  Hotel. 

Question.  What  did  he  say  there? 

Answer.  He  then  said  that  he  should  the 
next  day  demand  possession  of  the  War  De- 
partment, and  that  if  the  demand  was  refused 
or  resisted  he  should  apply  to  General  Gra^t 
for  force  to  enable  him  to  take  possession,  and 
he  also  repeated  his  declaration  that  he  could 
not  see  how  General  Grant  could  refuse'to 
obey  that  demand  for  force. 

Question.  State  whether  these  were  earnest 
conversations  or  otherwise  ? 

Answer,  Earnest  conversations  1 

Question.  Yes,  sir,  on  his  part. 

Answer.  If  you  mean  by  earnestness  thathe 
meant  what  he  said — ■ — 

Question.     Yes. 

Artswer.  They  were  in  that  sense  earnest. 

Cross-examined  by  Mr,  Evarts  r 

Question.  Are  jou  connected  with  the  press  ? 

Answer.  I  am  a  journalist  by  profession. 

Question.  And  have  been  for  a  great  nnm- 
berof  years? 

Answer,  A  great  number  of  years. 

Question.  Living  in  Washington  during  the 
session  of  Congress  for  the  most  part  ? 

Anstuer.  I  have  for  the  last  seven  years  lived 
in  Washington  in  the  winter. 

Question.  You  say  that  General  Thomas  told 
you  that,  under  the  order  of  the  President,  he 
did  not  see  how  he  could  do  otherwise  than  he 
had  stated, 

Mr.  Manager  BUTLER.  Are  you  repeating 
the  testimony  of  the  witness? 

Mr.  EVABTS.     Yes. 

Mr.  Manager  BUTLER.  I  understood  him 
to  say  "  under  the  orders  of  the  President." 

Mr.  EVARTS.  ^  I  understood  him  to  say 
"  under  the  order.'' 
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Mr.  Manager  BUTLBE.     That  I  wanted 

The  Witness.  "Underthe  order,"  referring 
to  the  original? 

Mr.  EVART3.     Paper? 

The  WiTNKSS.     The  original  paper. 

Question.  Nothing  else? 

Ansjper.  Notliing  else- 
Mr.  BVARTS,  {to  Mr.  Manager  Butler  ) 
Now  jon  are  answered. 

Mr.  Manager  BUTLER.     Entirely. 

Mr.  EVARTS,  (to  the  witness.)  So  ali  the 
difference  between  the  conversation  on  Friday 
night  and  Friday  forenoon  was  that  at  night  he 
proposed  to  do  what  he  did  propose  to  do  on 
Saturday,  and  in  the  forenoon  conversation  he 
proposed  to  do  it  on  Monday  ? 

Answer.  On  Monday. 

Question.  Did  you  say  anything  further  re- 
garding the  expected  holiday,  Saturday,  except 
that  that  would  be  a  dies  non  t 

Answer.  Nothing,  sir. 

Question.  No  orders  to  that  effect  were  re- 
ferred to  ? 

Answer.  Pardon  me;  he  toldmethathehad 
issued  an  order  to  close  the  War  Department 
on  Saturday. 

Question.  That  he  had  himself? 

Answer.  That  he  had  himself  issued  an  order 
to  close  the  War  Department  on  Saturday. 

Question.  As  Adjutant  General? 

Answer.  Hedidnotsay whetherhehaddone 
that  as  Adjutant  General  or  as  Secretary  of  War. 

Question.  You  did  not  understand  anything 
about  that? 

Answer,  He  simply  told  me  he  had  issued 
an  order  to  close  the  War  Department  on  Sat- 

Question.  This  was  in  the  morning  conver- 
sation? 

Anstoer.  It  was  in  the  aflernoon  conversa- 
tion of  Friday. 

Question.  The  one  o'clock  conversation? 

Answer.  Yes,  air. 

Question.  Did  he  tell  you  when  that  order 
had  been  issued  ? 

Answer.  'No,  sir. 

Question.  Did  you  know,  from  anythingsaid 
in  that  conversation,  when  it  had  been  issued? 

Answer.  No,  sir. 
•    Question.  Did  you  know,  from  anjtliing  said 
in  that  converaalion,   by  whom  it  had  been 
issued  other  than  that  it  was  by  him,  General 
Thomas,  in  some  capacity? 

Answer.  Nojsir.  He  told  me  that  it  had 
been  issued,  and  he  told  me  that  on  Friday. 

Question.  So  far  as  you  !;now,  or  then  un- 
derstood, it  might  have  been  issued  by  him  as 
Adjutant  General? 

Answer.  I  know  nothing  about  that. 

Reexamined  by  Mr.  Manager  Botler  i 

Question.  In  cither  of  these  converaations, 
in  connection  with  what  he  said,  did  he  say 
whether  he  was  Secretary  of  War,  or  did  he 
claim  to  be? 


Answer.  Yes,  sir;  he  claimed  to  be  Secretary 
of  War 

Geob&b  W.  Kaksner  sworn  and  examined. 

By  Mr  Manager  Butler  r 

Question.  What  is  your  full  name? 

Answer    George  Washington  Karsner, 

Qiiutlion.  Of  what  place  are  you  a  citizen  ? 

Answer   Delaware. 

Que<^ion.  What  county? 

Answer    New  Castle  county. 

QiKtIion.  Do  yon  know  Msyor  General  Lo- 
renzo  Ihomas? 

Amieer    Yes,  sir. 

Question,  How  long  have  you  known  him. 

Ansifer.  I  have  known  him  a  great  while; 
I  think  I  have  known  him  since  a  short  time 
after  his  graduation  from  West  Point. 

Question.  Was  he  originally  from  the  same 
eonnty  with  you  ? 

Answer.  Yes,  sir. 

Question.  Did  you  see  him  in  Washington 
somewhere  about  the   1st   of  March   of  this 

Answer.  I  think  it  was  about  the  9th  of 
March  I  first  recollect  seeing  him  here. 

Question.  When  had  you  seen  him  prior  to 
that  time? 

Ansicer.  Not  for  several  years.  I  cannot 
remenibei:  exactly  when  I  last  saw  him  before 
that. 

Question.  Where  did  you  see  him  in  Wash- 
ington ? 

Answer.  Isawhim  in  the  President's  House; 
in  the  East  Room  of  the  President's  House. 

Qjtestion.  What  time  in  the  day  or  evening? 

Answer.  It  was,  perhaps,  a  quarter  past  ten- 
o'clock  in  the  evening. 

Question.  The  evening  of  what  day  in  the 
week;  do  you  remember? 

Answer.  Ithink  it  was  on  a  Monday  evening. 

Question.  Was  the  President  holding  a  levee 
that  evening? 

Answer.  Yes,  sir. 

Question.  Did  you  have  any  conversation 
with  him? 

Answer.  Yes,  sir. 

Question.  Please  state  how  the  conversation 
began;  what  was  said? 

Mr.  EVARTS.     With  General  Thomas? 

Mr.  Manager  BUTLER.  With  General 
Thomas. 

Ajiswer.    Weil,  it  commenced   by  my  ap- 

Sroaching  him  and  mentioning  that  I  wns  a' 
'elawarean,  and  1  supposed  he  would  recog- 
nize me,  which  I  think  he  did,  hut  could  nob 
remember  my  name.  I  then  gave  him  my 
name,  and  told  him  I  knew  him  a  great  many 
years  ago,  and  knew  his  father  and  brother  and 
all  the  family.  I  gave  him  my  hand,  and  he 
talked.  He  said  he  was  a  Delaware  boy,  which 
I  very  well  knew;  and  he  asked  me  what  W8 
were  doing  in  Delaware.  I  do  not  remember 
the  answer  I  gave  to  him,  but  said  1  to  him, 
"General,  the  eyes  of  Delaware  are  on  you. 
[Laughter.} 


,  Google 


153 


The  CHIEF  JUSTICE.  Order  I 
The  WiTSBSS.  I  gave  my  advice 
I  told  him  I  thought  Delaware  woald  require 
him  to  stand  iirm,  "Stand  firm,  General," 
said  I.  He  said  he  would,  he  was  standing 
firm,  and  he  would  not  disappoint  his  friends ; 
and  in  two  days,  or  two  or  three  days,  or  a 
sliort  time,  he  would  kick  that  fellow  out. 
[Laughter,] 
Question.  Was  anything  further  said? 

'  "    ■  ae  thing  further 


Ansieer.  Yea ;  there  v 


repeated  i 

Bumed,  of  Delaware  would  be,  and  he  said  I 
need  not  give  myeelf  any  concern  about  that, 
h«  was  going  to  remain  firm,  and  kick  that  fel- 
low out  without  fiiil. 

Question.  When  he  s^d  he  would  "kick 
that  fellow  out"  did  he  in  any  way  indicate  to 
you  to  whom  he  referred? 

Ansmer.  He  did  not  mention  any  name. 

Queiiion.  The  question  was  whether  he  indi- 
cated to  whom  he  referred  ? 

Anineer.  Well,  I  think  he  referred  to  the 
Secretary  of  War.  1  did  not  have  any  doubt 
on  my  mind — - 

Mr,  BVART8.    That  was  not  the  question. 

Mr.  Manner  BUTLER.  It  answers  all  I 
desire.     The  witness  is  yours,  gentlemen. 

Cross-examined  by  Mr.  Stanbert; 

Qatslion.  You  said  you  had  known  General 
Thomas  many  years  before  7 

Anewer.  Yes, 


Question.  Please  U 
recollect  when  you  h; 
before  this  ii 


Question.  What  is  the  time  that  you  are 
certain  that  yon  last  saw  him  ? 

Answer.  It  was  a  good  many  years ;  I  can- 
not remember  how  long  it  was.  I  cannot  re- 
member the  time. 

Question.  Where?     In  Delawareorhere? 

Answer.  I  think  I  saw  him  iu  Mew  Castle  at 

Question.  Before  or  after  he  went  to  West 
Point? 

Answer.  Long  since  he  left  West  Point; 
long  since  he  was  in  the  Army. 

Question.  On  what  occasion  was  it  at  New 
Castle  that  you  thinkyou  recollect  seeing  him  ? 

Anewer.  i  sa^r  hitn  in  the  street.  I  do  not 
recollect  that  I  had  any  conversation  with  him 
at  New  Castle.  His  father  lived  there,  and  bis 
brother. 

Question.  In  which  of  the  streets  of  New 
Castle  did  you  see  him? 

Answer.  Well,  there  ace  not  many  atreets 
in  New  Castle.  [Laughter.]  I  saw  Mm  in  the 
main  street,  I  think. 

Qaeation.  What  part  of  the  street? 


A-ameer.  It  was  not  in  the  middle  of  it ;  it 
was  on  the  pavement,  and  I  was  standing  by 
the  court' house,  to  the  best  of  my  recollection. 

Question,  You  were  standing  by  the  court- 
house, and  he  was  on  the  paveraent? 

Artswer.' llhink  so. 

Question.  Was  he  walking  past  or  staDditig 
there? 

Ariswer.  I  cannot  recollect. 

Question.  But  you  do  recollect  that  one  daj; 
being  before  the  court-house  yon  saw  Thomas 
standing  on  the  pavement? 

An^teer.  I  was  standing  by  the  conrt-house. 

Question.  How  near? 

Ajtswer.  Within  half  the  space  of  this  room. 

Question.  How  far  was  he  from  you? 

Answer.  I  think  he  was  on  the  oppowte  aide 
of  the  street. 

Question,  On  the  other  pavement? 

Answer.  Yes ;  I  think  so.  As  regards  the 
time  and  whether  I  spoke  to  him  or  not  I  can- 
not tell.     I  saw  him  there. 

Question.  That  is  what  you  recollect ;  seeing 
him  there  that  day.  Was  he  standing orwalk- 
ing? 

Ansmer.  I  presume  be  was  walking.  I  do 
not  recollect. 

Question.    But  yon   recollect    seeing    him 

Ansteer.  Yes. 

Question.  Can  you  not  tel!  us  whether  he 
was  standing  or  walking? 

ATtswer,  Sometimes  it  is  a  little  difficult  for 
a  person's  memory  to  run  tJiat  well.  That  baa 
been  several  years  ago,  many  years  before  the 

Question.  When  did  you  ever  see  him  to 
speak  with  him  ? 

Answer.  lused  to  speak  to  him  a  great  many 
years  ago  when  he  would  be  at  New  Castle  vis- 
iting his  people.  He  married  his  wife  in  New 
Castle. 

Question.  Qow  many  year^ and  when?  That 
I  the  question, 

Ansmer.  It  is  very  difficult  for  me  to  answer 
how  many  y  eara  or  when  ;  but  I  saw  him  there 
and  I  saw  him  in  the  city  of  Washington. 

Question.  You  now  recollect  that  you  saw 
him  in  the  city  of  Washington  ;  a  little  while 
ago  jou  eould  not  recollect  that? 

Answer.  I-  think  now  I  do  recollect  seeing 
him,  but  not  to  speak  tolum.     He  was  an  offi- 

Question.  Whereabouts  in  Washington  did 
you  see  him  before  this  time? 

Answer.  I  cannot  tell  that ;  but  I  have  seen 
im  in  Washington.     I  know  him  when  I  see 

Question.  When,  then,  did  you  ever  spask 
)  him  before  this  time?    Name  a  time. 
Answer.  Every  time  I  would  come  within 
speaking   distance  of  him  I   have  spoken  to 
him ;  but  to  name  a  time  I  cannot. 

Question.  You  cannot  answer  when  itiras 
r  where  you  ever  spoke  to  him  before? 
Answer.  No,  sir ;  not  particularly. 
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Question.  On  this  occasion   did  yoi 
from  Delaware  to  see  General  Tliomaa 

Answer.  No,   sir  j   I  had  othec 
Washington. 

Que^ion.  Did  yon  expect  to  see  him  or 
intend  to  see  him '?  '  > 

Answer.  Well,  I  wished  to  see  the  President 
of  the  United  States,  and  I  wished  to  see  the 
Cabinet.  I  sawthemaileicept  General  Thomas 
in  the  reception  room.  I  then  waiked  into  the 
East  Boom  and  I  saw  him  there ;  I  went  to  him 
in  the  Eaat  Eoom  and  spoke  to  him. 

Question.  You  wanted  to  see  him  as  well  as 
the  rest  of  the  Cabinet? 

Answer.  Well,  he  was  acting,  the  papers 
stated,  as  a  member  of  the  Cabinet. 

Question.  Whereaboutaiu  theEastKoomdid 
yon  encounter  him  ? 

Answer  On  the  west  side,  I  thinh,  of  the 
Bast  Room 

Qu^tion   Was  it  near  the  door  of  exit? 

Answer   No,  sir. 

Qiteatwn    Near  the  center  of  the  room  ? 

Answer  I  think  it  was.  It  was  not  the 
center  of  the  room  exactly,  but  somewhere  in 
the  center  of  the  distance  between  that  and  the 
place  of  going  out. 

Question.  At  that  time  was  General  Thomas 
apparently  going  out? 

Answer.  No,  sir.  When  I  first  saw  him  there 
he  was  very  much  engaged,  spealiing  with  a 

fentleman  very  earnestly,  and  I  waited  until 
e  had  leisure  and  then  I'approached  him. 
Question.  Did  you  know  the  gentleman  he 
waa  speaking  with  ? 
AnsiBsr.  No,  sir. 

Qaeslion.  But  you  had  something  to  say  to 
him.  What  did  you  intend  to  say  to  him  when 
you  found  out  that  he  waa  there?  You  say  you 
went  over  to  see  hiaa ;  what  did  you  intend  to 


Bay! 


.him? 


.  Well,  his  being  s 
I  from  the  same  State,  I  wanted  to  pass  the 
compliraenta  with  him.  I  was  glad  to  see  him. 
I  had  BO  particular  desire  to  see  him  on  any 
business ;  but  I  just  said  to  him  what  I  have 
already  stated. 

Question.  Yon  did  not  go  there  especially  to 
aajto  him  that  thing,  then,  but  only  to  see  hira? 

Answer.  I  waa  drawn  there  for  the  purpose 
«f  seeing  Mr.  Johnson,  President  of  the  United 
States;  I  had  never  seen  him. 

Question.  After  yon  had  seen  Mr.  Johnson, 
and  the  other  members  of  the  Cabinet,  I  un- 
derstand you  to  say  you  then  wanted  to  see 
Oenerat  Thomas? 

Answer.'  I  asked  a  friend  with  me  where 
General  Thomaa  waa;  said  I,  "I,  do  not  see 


Question.  Who  waa  that  friend  that  w. 
you? 
Answer.  It  was  John  B.  Tanner. 
Question.  Where  was  he  from? 
Answer.  Washington. 
Question.  Does  he  live  here? 
Answer.  Yes,  sir. 


Question.  Did  you  go  with  Tanner  to  that 

Answer.  Yes,  sir. 

Question.  And  afler  yon  had  aeen  the  Preai- 
dent  and  Cabinet,  you  then  asked  him  where 
you  would  find  Thomas? 

Answer.  No  ;  that  waa  not  the  manner. 

Question.  What  waa  it? 

Answer.  Said  I,  "I  see  them  all  but  Gen- 
eral Thomas."  I  did  not  know  the  membera 
oftheCabinetperaonaUy,butthey  were  pointed 
out  to  me — Mr.  Browning  and  aJl  the  Cabinet 
except  Mr.  Thomas.  I  think  they  were  all 
present  in  the  reception  room. 

Question.  And  all  were  pointed  out  to  you?   ' 

Answer.  Yes,  sir ;   they  were  pointed   out 

Question.  Having  seen  the  President  and 
having  seen  all  the  members  of  the  Cabinet, 
then  you  asked  where  you  could  find  General 
Thomas? 

Answer.  No,  sir. 

Question.  What  then? 

Answer.  I  did  not  ask  where  I  could  fiud 
him.     Said  I,  "I  miss  General  Thomas  here; 


hew 


reception  « 


3  not  in  that  r< 


,v  him  there. 


e  into  the  E 


Question.  Did  you  go  with  your  friend 
Tanner  from  the  reception  room  to  the  Eaat 
Room  ? 

Answer.  Yes,  sir. 

Question.  DidhepointoutThomaa  toyou? 

Answer.  No,  sir;  I  pointed  him  out  myself. 

Question.  What  was  the  first  thing  you  said 
to  Thomas  after  he  was  through  with  his  con- 
versation with  the  gentleman  he  was  speaking 
to ;  how  did  yon  first  address  him  ? 

Answer.  I  have  already  stated  that. 

Question.  State  it  again. 

Answer.  I  addressed  him  as  a  Delawarean, 
knowing  him  to  be  so.  I  told  him  I  was  from 
Delaware,  He  said  he  was  a  Delaware  boy 
himself.     I  knew  that  very  well,  and  knew  his 

Question.  Did  you  shake  hands  with  him? 

Answer.  Yes,  sir. 

Question.  What  followed  when  you  told  him 
that  you  were  from  Delaware? 

Answer.  As  I  before  stated,  he  asked  me 
how  things  were  coming  on  in  Delaware,  how 
we  were  all  getting  along  or  how  we  were 
coming  on  ;  that  was  about  the  amonnt  he 
asked  me. 

Question.  What  was  your  answer? 

Answer.  I  do  not  recollect  the  answer  I 
gave. 

Question.  What  was  said  next,  if  you  do  not 
recollect  that  answer? 

Answer.  The  next  was,  as  1  before  stated, 
that  I  told  him  the  eyes  of  Delaware  were  on 
him,  and  to  stand  firm :  that  was  the  language 
I  addressed  to  him. 

Question.  Was  that  all  you  said  ? 

Answer.  Well,  no;  I  repeated,  perhaps,  some 
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part  of  that  or  pretty  much  all.  I  repeated  a 
portion  of  it,  at  any  rate. 

Queslion.  Wheu  yoa  asked  hita  to etand fiim 
what  waa  his  repl^7 

Answer.  He  said  he  was  standing  firm. 

Question.  What  did  you  next  say  ? 

Answer..  I  told  him  the  people  of  Delaware 
would  expect  it  of  him.  He  said  they  should 
□ot  be  disappointed. 

Q-MsHon.   What  nest? 

Answer.  That  he  would  stand  firm  ;  aud  he 
then  remarked  that  he  would  kick  that  fellow 
out  in  two  or  three  days,  or  in  a  short  time, 
or  in  a  few  days ;  I  cannot  reniember  what  his 


fiuestion.  Now,  I  ask  joa,  Mr.  Karsner,  if 
this  idea  of  kicking  out  did  not  first  come  from 
you  ;  whether  jou  did  not  suggest  it  1 

Answer.  No,  sir. 

Question.  You  did  not? 

Answer.  No,  sir. 

Question.  You  are  sure  of  that? 

Answer.  I  have  taken  an  oath  here. 

Question.  I  ask  jou  if  yon  are  sure  of  that? 

Answer.  I  am  sure  of  that. 

Question.  When  he  said  he  would  kick  him 
out  did  you  reply  ? 

Answer.  Ido  not  know  what  I  did  reply  just 
to  that,  for  it  was  a  pretty  severe  expression. 

Question.  What  did  you  reply,  severe  or 
not ;  what  did  yon  say  to  him  ? 

Anauter.  I  do  not  think  1  told  him  it  would 
be  all  right  even  ;  I  do  not  think  I  did. 

Queslion.  Wbat  did  you  tell  him? 

Answer.  I  said  "  I  think  Delaware  will  ex- 
pect somelhine  from  you."     [Great  laughter.] 

Question.  Was  that  what  you  meant  by  the 
severe  remark  you  made  to  him? 

The  WiTNBas,    What  do  you  mean? 

Mr.  STANBERY.  Was  that  the  severe 
remarkj  "  that  Delaware  expected  he  would  do 
something?" 

The  Witness.  Delaware,  I  told  him,  would 
expect  him  to  stand  firm,  and  hia  conduct 
would  be  viewed  by  Delaware,  or  something  to 
that  effect. 

Question.  Was  that  the  severe  remark  which 
you  have  said  you  made  ? 

Answer.  I  did  not  make  any  severe  remark. 

Mr.  Manager  BUTLEH.  I  think  you  mis- 
undorstoad  the  witness,  Mr.  Stanbery.  He 
said  simply  that  it  was  a  severe  remark  that 
General  rhomas  made. 

The  Witness.  Yes,  sir ;  that  is  what  I  in- 
tended to  convey. 

Mr,  STANBBBY,  (to  the  witneaa.)  Did  the 
conversation  stop  there  ? 

Ansmer.  It  was  not  a  very  long  one.  There 
might  have  been  some  few  words  said  after 
that.  Just  before  I  left  I  renewed  the  desires 
of  Delaware.     [Laughter.] 

The  CHIEF  JUSTICE.     Order  1  order  I 

By  Mr.  SrANBKnv; 

Question.  How  did  you  renew  the  desires 
of  Delaware?  Did  you  feel  yourself  author- 
ized to  speak  for  Delaware? 


Answer.  Oh,  well,  you  know,  when  we  get 
away  from  homo  we  think  a  good  deal  of  home, 
and  are  inclined  to  speak  iu  behalf  of  our  own 
State. 

Question.  Atthat  time  were  you  in  svmpathy 
with  the  wishes  of  Delaware  that  he  should  do 
something  in  regard  to  the  War  Office? 

Mr.  Manager  BUTLER.     I  object. 

Mr,  STANBERY.  What  is  the  ground  of 
the  objection? 

Mr.  Manager  BUTLER.  I  do  not  think  this 
is  the  proper  mode  of  proving  the  sympathiea 
of  Delaware  on  this  occasion ;  and,  if  it  is,  tho 
sympathies  of  Delaware  are  a  matter  wholly 
immaterial  to  this  issue. 

Mr.  STANBERY.  We  agree  to  that.  The 
question  was  as  to  the  sympathies  of  the  wit- 
ness. I  wii!  put  the  question  in  this  form.  [To 
tbo  witness.]  Wastheline  of  conduct  he  spoke 
of  taking  that  which  suited  you? 
Answer.  I  do  not  know  whether  itmouldorno. 

Question.  Did  you  in  that  conversation  give 
him  any  advice  beyond  standing  firm  what  he 
should  do? 

Answer.  No,  sir ;  not  any  advice  further 
than  I  have  stated. 

Question.  After  you  parted  there  to  whom 
did  you  first  communicate  this  conversation 
that  you  had  had  there  with  General  Thomas? 

Answer.  Well,  I  communicated  it — if  the 


Yes, 


will 


Answ^.  I  communicated  it  to  Mr.  Tanner. 

Queblion.  Your  friend? 

Answer.  Yes,  sir ;  that  night. 

Question.  Whereabouts  did  you  communi- 
cate that  to  Mr.  Tanner? 

Answer.  Going  along  the  street. 

Question.  Going  away  from  there  that  night? 

Answer.  Yes,  sir  ■,  if  my  memory  serves 
me  aright,  I  think  I  did  that  night. 

Queslion.  To  whom  next? 

Answer.  I  cannot  tell  the.  next  one  exactly. 

Question.  Do  you  mean  to  say  yon  have  no 
recollection  now  of  telling  anybody  else  but 
Tanner? 

Answer.  Yes;  Itold several thatsamething, 
I  did  not  charge  my  memory  with  the  persons 
I  told  it  to. 

Question.  You  told  several  that  night,  the 
next  day,  or  when? 

Answer.  The  next  day. 

Question.  In  Washington  ? 

Answer.  Yes,  sir. 

Question.  What  did  you  tell,  and  whom  to? 

Answer.  I  say  I  cannot  recollect  precisely 
the  persons  I  told  it  to.     I  told  it  to  several. 

Queslion.  Do  you  recollect  any  one  besides 
Tanner? 

Answer.  Yes,  I  recollect  a  gentleman  from 
Delaware.  * 

Question.  What  was  his  name? 

Answer.  His  name  was  Smith.   [Laughter.] 

Question.  What  was  the,  first  name  of  that 
Mr.  Smith? 
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Anstoer.  It  was  not  John.  [Great  laughter.] 

Question,  What  was  it,  if  you  Hay  yoa  recol- 
lect it  waa  not  John? 

Answer.  I  think  it  waa  William. 

Question.  Whereabouts  did  yon  see  WiUiani 
Smith? 

Answer.  In  Washington. 

Question.  Whereabouts? 

Answer.  I  saw  him  on  the  street. 

Qntsfion.  Nearthe  court-house? 

In^er.  No,  air. 

Question.  Whereabonta,  then? 

Answer.  1  do  not  know  where  your  eonrt. 
bouse  is  here. 

Question.  Whereabouts  in  Washington  did 
you  see  Smith? 

Answer.    I  think  it  was  on  FeaasylTaoia 

Question.  That  is   a   pretty  long   avenne. 
Whereabouts  on  the  avenue? 
A»sw&:  Not  fer  from  the  National  Hotel. 
Question.  On  the  street? 

^slion.  What  did  you  tel!  William  Smith? 

ATiawer.  I  told  William  Smith  just  what  I 
hare  told  you,  [Laughter.].  Yes,  sir,  I  told 
him  just  what  I  have  sworn  to  here. 

Question.  What  part  of  Delaware  was  Wil- 
U»u  Smith  from  ? 

Amwer,  He  is  from  the  banks  of  the  Bran- 
dywine.     [Great  laughter.] 

Question.  Which  bank  of  tbe  Brandywine 
doesheiiveon? 

An»wer.  I  think  be  is  on  the  east  bank  of 
the  Brandywine,  or  northeast. 

Question.  Does  he  live  in  town  or  country? 

Answer.  He  lives  in  the  country.  He  is  a 
former. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  this  examination  is  irrelevant,  and 
should  not  be  protracted. 

By  Mr.  STiNBEBT; 

Question.  Mr.  Karsner,  whan  were  you 
summoned  before  any  committee  in  this  mat- 
ter? 

Answer.  I  do  not  recollect  the  day.  It  was 
about  the  13th,  I  think. 

Question.  Did  you  remain  in  Washington 
from  the  9th  till  ihe  13th? 

Afisuier.  Yes,  sir.  I  was  engaged  in  tir- 
(ing  to  get  a  mail  route  in  Delaware  to  facili- 
tate post  oiEce  matters,  and  I  was  detained 
here.  I  had  engaged  our  Representative,  Mr. 
Nicholson,  and  his  father  waa  very  ill  at  the 
time,  and  he  waa  some  time  out  of  the  House, 
which  protracted  my  stay. 

Question.  Have    you   remained   here   ever 


led? 


yea  w 

AnsvMr.  No ;  I  cannot  tell  that  exactly,  ac 
whose  instance,  what  particular  person  had  me 
Eummoned.  I  was  summoned  before  the  Man- 
ners of  the  House  of  Eepr^sentatives,  and 
ordered  at  a  certain  time  to  be  at  the  judiciary 


apartment  up  stairs  over  the  House  of  Repra- 
sentatives. 

Reexamined  by  Mr.  Manager  Butleb: 

Question.  You  have  been  asked  if  you  were 
summoned  before  the  Managers.  Did  you 
testify  there? 

Answer.  I  did. 

Qaestitm.  After  you  had  testified  there,  was 
General  Thomas  called  iu? 

Answer.  Yes,  sir. 

Question.  Was  yourtestimony,aa  you  have 
given  it  here,  read  over  before  him? 

Mr.  GROBSBECK.  We  object  to  that. 

The  Witness.  Yes,  air. 

Mr.  Manager  BUTLER.  Now,  I  propose  to 
ask  whether  General  Thomas  was  asked  if  that 
waa  true,  and  if  he  admit  ted  npon  his  oath  that 
it  was  true,  all  you  have  stated. 

Mr.  CURTIS.  We  object  to  that,  Mr.  Chief 
Justice. 

Mr.  Manager  BUTLER.  I  think  it  is  com- 
petent. 

Mr.  CURTIS.  We  do  not  think  they  can 
support  their  witness  by  showing  what  a  third 
person.  General  Thomas,  said. 

Tbe  CHIEF  JUSTICE,  (to  the  Managers.) 
Do  you  press  the  question  ? 

Mr.  Manager  BUTLER.  I  do  press  the 
question,  Mr.  Chief  Justice,  for  this  reason: 
upon  an  innocent  and  unoffending  man  there 
has  been  a  very  severe  cross-examination 
within  thedutiesof  the  counsel, andoub ted ly — 
he  did  not  mean  to  do  more  than  bis  duty — 
attempting  to  discredit  him  here  by  that  cross- 

cross'examination  meant  anything,  that  is  what 
it  meant.  Now,  I  propose  to  show  that  the  co- 
conspirator here,  Thomas,  admitted  the  cor- 
rectness of  this  man's  statements.  This  man 
was  heard  as  a  witness  by  the  House  of  Repre- 
sentativesj  tbeManagers  of  the  House  of  Kep- 
resentatives,  having  taken  his  testimony,  not 
willing  to  do  any  injustice  to  General  Thomas, 
brought  General  Thomas  in  and  sat  him  down 
and  on  his  oath  put  the  question  to  him,  is 
what  this  man  says  true?  being  the  same  then 
aa  he  sweara  here,  and  General  Thomas 
admitted  it  word  for  word.  I  think  it  is  com- 
petent and  do  press  it^ 

Mr.  CURTIS.  Our  view  of  it  ia,  Mr.  Chief 
Justice,  that,  having  called  this  witness  aad 
put  him  on  the  stand,  they  cannot  show  that 
be  haa,  on  a  different  occasion,  told  the  same 
story.  That  ia  a  plain  matter,  and  I  do  not 
understand  that  that  is  the  g^und  which  they 

Mr.  Manager  BUTLER.  We  do  not  pt«- 
pose  that. 

Mr.  CURTIS.  Then  they  offer  the  declara- 
tions of  General  Thomas,  not  in  reference  to 
any  conspiracy,  not  in  reference  to  any  agree' 
ment  between  himself  and  the  President  as  to 
doing  anything,  not  in  reference  to  any  act 
done  pursuant  to  Uiat  conspiracy,  but  simply 
the  declarations  of  Qeaeral  Thomasas  to  some- 
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thiDg  whicii  General  Thomas  had  said  to  thia 
witness  to  support  the  credit  of  the  witness.  We 
object  to  that  as  incompetent. 

Mr.  Manager  BUTLBB._  Mr.  President, 
having  made  the  offer,  and  it  being  objected 
to,  and  it  being  clearly  competent,  if  General 
Tliomas  is  ever  brought  here  to  contradict  it  I 
wili  waive  it. 

Mr.  CURTIS.     Very  well. 

Mr.  Manager  BUTLER.  Then  we  are 
tlirough  with  the  witness ;  but  we  mast  request 
him  to  remain  in  attendance  until  discharged. 

Mr.  DOOLITTLE.  Now,  Mr.  Chief  Jus- 
tice, I  move  that  the  court  adjourn  until  to- 
morrow at  twelve  o'clock. 

The  CHIEF  JUSTICE.  It  is  raored  by 
the  Senator  from  Wisconsin  that  the  Senate, 
sitting  as  a  court  of  impeachment,  adjourn 
until  to- morrow  at  twelve  o'clock. 

The  motion  was  agreed  to  j  and  the  Senate, 
sitting  for  the  trial  of  the  impeachment,  ad- 
journed until  to-morrow  at  twelve  o'clock. 

Thursday,  April  %  1868. 

The  Chief  Justice  of  the  United  States  en. 
tered  the  Senate  Chamber  at  five  minutespaat 
twelve  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  eounselforthercspoudenlalso appeared 
and  took  their  seats. 

Tbe  presence  of  the  House  of  Representa- 
tives was  next  annonncedj  and  the  members 
of  the  House,  as  in  Committee  of  tbe  Whole, 
headed  by  Mr.  E.  B.  Washburnb,  the  chair- 
man of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Ohaiuoer,  and  were  conducted  to  the  seats 
provided  for  them. 

The  CHIEF  JUSTICE,  TheSeoretairwill 
read  the  minutes  of  the  last  day's  proceedings. 

Tbe  Secretary  read  the  Journal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for  the 
trial  of  the  impeachment. 

Mr.  DRAKE.  I  send  to  the  Chair  and  offer 
for  adoption  an  amendment  to  the  rules. 


The  Secretary  read  as  follows: 
Amend  rule  seven  b:r  oddinic  the  foUoning : 
Upon  all  auch  queatioua  the  votes  hall  be  without 

ODo  fifth  of  the  members  present  orregueswd  by  tho 
presiding  officer,  wken  the  aamo  shall  betaken. 

Mr.  DRAKE.     Please  read  the  rule  aa  it 
would  be  if  amended. 

The  Secretary  read  as  follows : 
,.  VII,  The  Presiding  Officer  of  the^Senate^shnll 


ber,  and  thepr 
■11  the  fori 


t  of  F 


igoffineron  the  trial  shull  dire 


for  the  nuipoae of  trying  an  impeaohmenl,  and 
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InderoeDt  of 
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aak  that  a  formal  tote  bo  taken  th 

it  shall  be  submitted  to  the  Sen; ., 

he  may,  at  his  option,  in  the  first  instance,  submit 
any  Boch  gneatioa  to  a  vole  of  the  mombora  of  the 
Senate.  Upon  all  auch  questiona  the  vote  ahall  be 
withont  a  division,  nnlesa  the  yeaa  and  nays  be  de- 
manded by  one  Bfth  of  the  membera  preaent  or  re- 
iiuested  by  the  presiding  offioer,  when  tbe  same  shall 

Mr.  HENDRICKS.  I  suppose  that,  being 
a  change  of  a  rule,  stands  over  for  one  day. 

The  CHIEF  JUSTICE.  If  any  Senator 
objects, 

Mr.  HENDRICKS.     Yes,  sir;  I  do  object. 

The  CHIEF  JUSTICE.  It  will  lie  over  for 
one  day. 

The  Managers  on  the  part  of  the  Hon»e  of 
Representatives  will  proceed  with  their  evi- 
dence.  Senatorswill  pleasetogive  theiratten- 

Mr.  Manager  BUTLER.  We  propose  now 
to  call  General  Emory, 

Mr.  STANBERY.  Before  the  Managers 
proceed  with  another  witness  we  wish  to  recall 
for  a  moment  Mr.  Karsner,  the  last  witness. 

Mr.^  Manager  BUTLBE.  Mr.  President,  I 
submit  that  if  Mr.  Karsner  is  to  be  recalled, 
the  examination  and  cross-examination  having 
been  finished  on  both  sides,  be  must  be  re- 
called as  tbe  witness  of  the  respondent,  and 
the  proper  time  to  recallTiim  will  be  when  they 

Mr.  STANBERY.  We  wish  to  recall  him 
but  a  moment  to  ask  a  question  which,  per- 
haps, would  have  been  put  if  it  had  not  been 
Htqppedyeaterday. 

The  CHIEF  JUSTICE.  Is  there  any  ob- 
jection to  recalling  the  witness  for  the  purpose 
of  putting  a  single  question  to  him  1 

Mr.  Manager  BUTLEK.  Not  if  it  ahall  not 
be  drawn  into  a  precedent. 

Geobgb  W,  Kabsner  recalled. 

By  Mr.  Stinbery; 

Question.  Mr.  Karsner,  where  did  you  stay 
that  night  of  the  9th  of  March  after  you  had 
the  conversation  with  General  Thomas? 

Ansvter.  I  stayed  at  the  house  of  my  friend, 
Mr.  Tanner,  in  Georgetown. 

Question.  What  is  the  employment  of  Mr. 
Tanner? 

Ansmer.  I  believe  he  is  engaged  in  one  of 
the  Departments  here  in  Washington, 

Question.  In  which  one  ? 

Answer.  I  think  the  War  Department. 

Question.  Do  you  recollect  whether  on  the 
next  morning  yon  accompanied  Mr.  Tanner  to 
the  War  Department? 

Answer.  I  do  not. 

Question.  Yon  do  not  recollect  that? 

Answer.  I  donotrecollect  whetberlaccom. 
panied  him  or  not.  Sometimes  I  did  and  some- 
times I  did  not.  I  had  other  business,  and 
sometimes  I  was  engaged  in  that  and  did  not 
accompany  him,  and  at  otAr  times  I  did  ac- 
company him. 
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Question,  At  any  time  did  you  go  with  him 
to  the  War  Department  and  aee  Mr.  Stantoji 
ill  regard  to  yout  testimonj? 

The  Witness.  I  appeal  to  the  court. 
^  The  CHIEF  JUSTICE.     Answer  the  qaea- 

Answer.  I  saw  Mr.  Staaton. 

Severn!  Senators.  Louder;  we  cannot  hear. 

The  CHIEF  JUSTICE.  Raise  your  yoice 
so  that  you  can  be  heard  in  the  Chamber, 

By  Mr.  Stjnbert  : 

(^estion.  You  say  you  saw  Mr.  Stanton  ? 

Answer,  Yes,  sir ;  I  saw  Mr.  Stanton. 

Question.   What  did  you  aee  him  about? 

Answer.  Nothiog  particular  about ;  only  I 
was  introduced  to  him. 

Question.  Whom  by  ? 

Ansioer.  By  Mr.  Tanner, 

Qaesiidn.  What  was  your  object  in  seeing 
him? 

Answer.  .Well,  I  had  seen  all  the  great  men 
in  Washington,  and  I  wished  to  see  him. 

Question.  That  is  your  answer? 

Ansmer.  Yes,  sir. 

Qiiesiion,  In  that  eonyersation  with  Mr. 
Stanton  was  any  reference  made  to  your  con- 
versation with  General  Thomas? 

Ansnfer.  I  think  there  was. 

Question.  Did  you  receive  a  note  from  Mr. 
Stanton  at  that  time,  a  memorandum  ? 

Ajiswer.  No,  sir.  ' 

Question.  Did  he  give  you  any  directions 
where  to  go? 

Ati»mer,  No,  sir. 

Question.  Did  he  speak  about  your  being 
examined  as  a  witness  before  the  committee 
or  that  you  should  be  ? 

Ansttter.  There  was  aomething  said  to  tliot 

Mr,  STANBBRY,    That  is  all,  air. 

Mr.  Manager  BUTLER.  That  is  all,  Mr. 
Karsner. 

Hon.  Thomas  W.  Ferrt  sworn  and  ex- 
amined. 

By  Mr.  Manager  Bdtleb: 

Question.  Were  you  present  at  the  War 
Office  on  the  morning  of  the  22d  of  February 
when  General  Thomas  came  there  ? 

Answer.  I  was. 

Question.  At  the  time  when  some  demand 
was  made? 

Answer.  I  waa. 

Question.  Will  you  state  whether  you  paid 
attention  t«  what  was  going  on  there^  and 
whetlier  you  made  any  memorandum  of  it? 

Answer.  I  didpay  attention,  and  I  believe  I 
made  a  memorandum  of  the  occurrences  as  far 
as  I  observed  them. 

Question,  Have  you  that  memorandum? 

Answer.  Yes,  sir,  [producing  a  paper.] 

Question.  Will  you  please  state,  assisting 
your  memory  by  that  memorandum,  what  took 
place  there,  in  the  order  as  well  as  you  car. 
and  as  dietinetljts  jon  can  ? 

Answer.  1  beijeve.  if  my  recollection  serves 


me,  that  the  memorandum  covers  it  perhaps  as 
distinctly  as  I  couid  possibly  state  it.  I  wrote 
it  immediately  after  the  occurrence  of  the 
appearanceof  General  Thomas,  and  perhaps  it 
will  state  substantially  and  more  perfectly  than 
I  could atate  from  memory  now  what  occurred. 

Question.  Unlessobjectedtoyoumajreadit. 

Mr.  STANBERY.     Weshallmabenoobjee- 


■  The  w 


IS  read  as  follows ; 


Wab  Department, 
■WiSHinGTON  City,  Febntary  22. 1868. 
_  In  th  e  prcBence  of  Secretai^  Stanton,  Jadgo  Kellet. 


monuna,"thB  Seorolary  raplyine,  "Good  morning, 
sir."  Thomas  looked  around  and  eaid.  "I  do  not 
n-iah  to  disturb  these  geuOamen  and  will  wait." 
Stanton  eitld,  "Nothing  prirate  heie;  what  do  you 

Thomaa  damendcd  of  Seeretarr  Stanton  the  sur- 
render of  tha  Secretary  of  War  Office.  Stanton  de- 
nied it  to  him.  nnd  ordered  hitnbnck  to  his  oxn  office 
aa  Adjutant  General.  Thomaa  refnaad  to  go.  "1 
claim  the  office  of  Secretary  of  War,  and  demand  it 
by  order  of  the  President." 

Stamtom.  "  I  deny  yonr  authority  to  aet.  and  order 
yon  baok  to  yoor  own  olSce." 

Tnouis.  "Iwillstand  here.   Iwant  no  unpleas- 

Stanioh.  "Yonoan  stand  there  i(  you  please,  bat 
of  War.  I  order  you  oat  of.  this  offioe  and  to  your 
Thobas.  "T  refuse  to  go,  and  will  stand  hero." 


pleasantness,  though.   I  shall  el 
Secretary  of  War." 
Stanton.  "  You  shall  not,  and  I  order  you  as 

Thomas.    "I  will  not  obey  yon,  but  will 


J  ..War,  and  yc ,. 

Thomas  then  went  into  opposite  room  aarosa  hall 
«J«neTnl  Sabriver'B)  and  commenced  ordering  Oeo- 
eral  Sohriver  and  General  B.  D.  Townsend.  Btan  - 
ton  eotered,  ibllowed  b;  MoDBUBAD  and  Ferbt,  and 
ordered  those  lensrals  not  to  obey  or  pay  attontjou 
to  Oeneral  Thomas's  orders ;  that  be  denied  bis  as- 
Eomod  antbority  as  Secretary  of  War  ad  inttrun.  and 
forbade  tbeii  obedience  of  big  direcUons.  "  I  am 
Secretary  of  War,  and  I  now  order  yon,  General 
Thomas,  out  of  this  office  to  yonr  own  qnarters." 

Thovas.  "I  will  not  go.  I  shall  discharge  the 
functions  of  BeoTBtarr  of  War," 

Stantoh.   "  Tim  will  not." 

Teomas,  "I  shall  reiinire  the  mail?  of  the  War 
Departmenttobedellveredtome.and  shall  transact 
the  business  of  the  offioe." 

Staktoit.    "Tou  shall  not  have  them,  and  I  order 


tier 

CroBB- examined  by  Mr.  Stanbert; 

Question.  Did  the  conversation  stop  there? 

Answer.  So  far  as  I  heard. 

Question.  Yon  then  left  the  office? 

Answer.  I  left  in  about  fifteen  or  twenty 
minutes  after  that.  I  left  General  Thomas  in 
General  Schriver's  room,  and  returned  into 
the  Secretary  of  War's  room. 
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Qaestion.  Did  the  Secretary  return  with  you. 
or  did  he  remain? 

Ansiver,  He  remained  a  few  moments  in 
General  Sohciver'a  room,  and  then  returned  to 
his  own  room.     When  I  left,  he  was  in  hiaown 

Question,  How  early  in  the  morning  of  the 
32d  did  you  get  to  the  office  of  the  Secretary 
of  War? 

Answer.  My  impression  is  it  was  about  a 
quarter  past  eleven  in  tbe  morning.  It  was  a 
little  after  eleven,  at  any  rate. 

Question.  Had  you  been  there  at  all  the 
night  before? 

jtmsioei".  I  had  not. 

Question.  Did  you  hear  the  orders  given  by 
General  Thomas  in  Schriver's  room  ? 

Anstoer.  Yes.  sir, 

Question.  Were  you  in  Schriver's  room  at 
the  time  those  orders  were  given? 

Ansmer.  I  was  at  the  threshold ;  I  had 
reached  the  threshold.  I  believe  1  was  the 
first  that  followed  Secretary  Stanton.  I  believe 
I  was  the  first  and  Mr.  Moorhead  second. 

William  H.  Bmokt  sworn  and  examined. 

By  Mr.  Manager  Butlekt 

Question.  State  your  full  name  7 

Answer.  William  Helmsley  Emory. 

Question.  What  is  your  rank  and  command 
in  the  Army? 

Answer.  I  am  colonel  of  the  fifth  cavalry, 
and  brevet  major  general  in  the  Army.  My 
cummand  is  the  department  of  Washington. 

Question.  How  long  have  you  been  in  com- 
mand of  that  department? 

Answer.  Since  the  1st  of  September,  1867. 

Qaestion.  Soon  after  you  went  into  com- 
mand of  the  department  did  you  have  any 
conversation  with  the  President  of  the  United 
States  as  to  the  troops  in  the  department  or 
their  station? 

Answer.  Ye? 

Question  Before  proceeding  to  give  that 
conversation,  will  you  state  to  the  Senate  the 
extent  of  the  department  of  Washington,  to 
what  it  extends,  its  territorial  limits,  I  mean  ? 

Answer.  Ihe  department  of  Washington 
consiats  of  the  District  of  Columbia,  Mary- 
land, and  Delaware,  excluding  Fort  Delaware. 

Question.  Stateaswellasyoucan ;  ifyoucan- 
not  give  it  all,  give  the  subatanoe  of  that  con- 
versation which  you  had  with  the  President 
when  jou  first  entered  upon  command  7 

Answer.  It  is  impossible  for  me  to  give  any- 
.thing  like  that  conversation.  I  can  only  give 
thesubstanceof  it.  It  occurred  longago.  He 
asked  me  about  the  location  of  the  troops,  and 
I  told  him  the  strength  of  each  post,  and  as 
near  as  I  can  recollect  the  commanding  officer 
of  the  post. 

Question.  Goon,  sir;  if  that  is  not  all. 

Answer.  That  was  the  suhatance  and 
portant  part  of  the  conversation.     There 
some  conversation  as  to  whether  more  troops 
shouid  be  sent  here  or  not.    I  recommended 


that  there  should  be  troops  here,  and  called 
the  President's  attention  to  a  report  of  Gen- 
eral Canby,  my  predecessor,  recommending 
that  there  should  always  bo  at  the  seat  of 
Government  at  least  a  brigade  of  infantry,  ii 
battery  of  artillery,  and  a  squadron  of  cavalry : 
and  some  conversation,  mostly  of  my  own,  was 
had  in  reference  to  the  formation  of  a  military 
force  in  Maryland  that  waa  then  going  on. 

Question.   What  military  force? 

Answer.  A  force  organized  by  the  Siate  of 
Maryland. 

Question.  Please  state  as  well  as  you  can 
,what  yon  stated  to  the  President,  in  suhatance, 
relative  to  the  formation  of  that  military  force. 

Answer.  1  merely  stated  that  I  did  not  see 
the  object  of  it,  as  near  as  I  can  recollect,  and 
that  I  did  not  like  the  organization  ;  I  saw  lui 
neeessity  for  it. 

Question.  Did  yon  state  what  your  objections 

Answer.  I  think  it  is  likely  I  did ;  but  I  can- 
not recollect  exactly  at  this  time  what  they 
were.  I  think  it  likely  that  I  stated  that  they 
were  clothed  in  uniform  that  was  offensive  to 
our  people,  some  portions  of  them;  and  thai 
they  were  olBcered  by  gentlemen  who  had  been 
in  the  southern  army. 

Question.  By  the  offensive  uniform  do  you 
mean  the  graj'  ? 

Answier.   les,  sir. 

Question.  Do  you  remember  anything  else 
at  that  time  ? 

Answer.  Nothing. 

Question.  Did  you  call  upon  the  President 
upon  your  own  thought  or  were  you  aent  for 
at  that  time  ? 

Answer.  I  was  sent  for. 

Question.  When  again  did  he  send  for  yon 
for  any  such  purpose  ? 

Anstner.  I  think  it  was  about  the  22d  of 
February. 

Question.  In  what  manner  did  you  receive 
the  message? 

Answer.  I  received  a  note  from  Colonel 
Moore. 

Question.  Who  is  Colonel  Moore? 

Answer.  He  is  the  Secretary  of  the  Pre.si- 
dent  and  an  officer  of  the  Army. 

Question.  Have  you  that  note? 

Answer.  I  have  not.  It  may  be  in  my  desl^ 
at  the  ofBce. 


tbe 

Answer.  I  read  from  it. 

Question.  Have  yon  since  seen  that  note  a= 
copied  in  their  proceedings? 

Answer.  I  have. 

Question.  Isthat  a  correct  copy? 

Answer.  That  is  a  correct  copy. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent.)     Shall  I  use  it,  gentlemen? 

Mr.  CUETIS:     Certainly. 

Mr.  EVARTS.  Use  it,  subject  to.  the  pro- 
duction of  tbe  original. 
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Mr.  Manager  BUTLER.    If  desired.    I  sup- 
pose It  nill  not  be  itiBisted  on.      [Handing  a 
printed  paper  to  the  witness.]  Will  you  read  it? 
The  wituESB  read  as  followB; 

_  BlEOCTiTB  Mansion, 

WiBHiNQTOK.  D,  C,  t'diman,  22,  IS68. 
GBNKiiiL:  Tho  President  directs  mo  to  any  that  he 
will  bo  ^leiLScd  to  bnvo  you  call  ou  him  aa  early  aa 

Very  respeotfally  and  truly,  yonra, 

WILLIAM  a.  MOOKE, 
Uniisd  Sialei  Armi/. 
Question.  How  early  did  you  call? 
Anstoer.  I  called  immediately. 
Question.  How  early  in  the  day?  , 

Answer.  I  think  it  wa,s  about  midday. 
Question.  Whom  did  jou  find  with  the  Pres- 
ident, if  anybody? 
Answer,  I  fouad  the  President  alone 


Iti 


hen 


Question.  Will  you  have  the  kindness  to 
state  as  nearly  as  you  can  what  took  place 
there? 

Answer.  I  will  tir  and  slate  the  substance 
of  it,  but  the  words  I  cannot  undertake  to 
State  exactly.  The  President  asked  rae  if  I 
recollected  a  oonyersation  he  had  had  witb  toe 
when  X  first  took  command  of  the  department? 
I  told  him  that  I  recollected  the  feet  of  the 
conversation  distinctly.  He  then  asked  me 
wfaat  changes  had  been  made.  I  told  him  no 
material  changes,  but  such  as  had  been  made 
I  could  state  at  once.  '  I  went  on  to  state  that 
in  the  fall  six  companies  of  the  twenty-ninth 
infantry  had  been  brought  to  this  city  to  win- 
ter ;  but  as  an  offset  to  that  four  companies  of 
the  twelfth  infantry  had  beendetached  to  South 
Carolina  on  the  request  of  the  commander  of 
that  district;  that  two  coropanies  of  artillery 
that  had  been  detached  by  my  predeceaaor,  one 
of  them  for  the  purpose  of  aiding  in  putting 
flown  the  Fenian  difficulties,  had  been  returned 
to  the  command ;  that  although  the  number  of 
companies  had  been  increased  the  numerical 
strength  of  the  command  was  very  much  the 
same,  growing  out  of  an  order  reducing  the 
artillery  and  infantry  companies  from  the  max- 
imum of  the  war  eBtablisbment  to  the  mini- 
mum of  the  peace  establishment.  The  Presi- 
dent said,  "1  do  not  refer  to  tboBC  changes." 
I  replied  that  if  he  would  state  what  changes 
•he  referred  to,  or  who  made  the  report  of  the 
changes,  perhaps  I  could  be  more  explicit. 
He  said,  "I  refer  to  recent  changes,  within  a 
day  or  two,"  or  something  to  that  effect.  I 
told  him  I  thought  I  could  assure  him  that  no 
changes  bad  been  made;  that  under  a  recent 
order  issued  for  the  government  of  the  armies 
of  the  United  States,  founded  upon  a  law  of 
Congress,  all  orders  had  to  be  transmitted 
through  General  Grant  to  the  Army,  and  in 
like  manner  all  orders  coming  from  General 
Grant  to  any  of  his  subordinate  ofScers  must 
necessarily  come,  if  in  my  department,  through 
me ;  that  if  by  chance  en  order  had  been  given 
to  any  junior  officer  of  mine  it  was  his  duty 
at  once  to  report  the  &ct.  The  President  asked 


■''  'hc 
I  would  like  to  see  the  order,"  and  a 
ger  was  dispatehed  for  it.  'At  this  time 
a  gentleman  came  in  mho  I  supposed  had  busi- 
ness in  no  wayconneoted  with  the  business  that 
I  had  in  hand,  and  I  withdrew  to  the  further 
end  of  the  room,  and  while  there  the  messenger 
came  with  the  book  of  orders  and  handed  it 
to  me.  As  soon  as  the  gentleman  had  with- 
drawn  I  returned  to  the  President  with  the  bonk 
in  my  hand,  and  said  I  would  take  it  as  a  favor 
if  he  would  permit  me  to  call  his  attention  to 
that  order:  thatit  had  been  passed  in  an  appro- 
priation bill,  and  I  thought  it  not  unlikely  nad 
escaped  his  attention.  He  took  the  order  and 
read  it,  and  observed^  "This  is  not  in  conform- 
ity with  the  Constitution  of  the  United  States, 
that  makes  me  Commander-in-Chief,  or  with 
the  terms  of  your  commission." 

Mr.  HOWARD.  Repeat  his  language,  if 
you  please. 

The  Witness.  I  cannot  repeat  it  any  nearer 
than  I  am  now  doing. 

Mr.  CONKLING.  Repeat  your  last  answer 
louder,  so  that  we  may  hear. 

Mr.  JOHNSON.     What  he  said. 

The  Witness.  What  who  said,  the  Pres- 
ident or  me? 

Mr.  HOWARD.     The  PresidenL 

The  Witness.  He  said,  "This  is  not  in 
conformity  with  the  Constitution  of  the  United 
States,  which  makes  me  Commander-in-Chief, 
or  with  the  terms  of  yonr  commission."  I 
replied,  "That  is  the  order  which  jou  have 
approved  and  issued  to  the  Army  for  our  gov- 
ernraent,"  or  something  to  that  effect.  lean- 
not  recollect  the  exact  words,  nor  do  I  intend 
toquote  the  exact  words,  of  the  President:  He 
said,  "Am  I  to  understand  that  the  President 
of  the  United  States  cannot  give  an  order 
except  through  the  General  of  the  Army,"  or 
"General  Grant?"  I  said,  in  reply,  that  that 
was  my  impression,  that  that  was  the  opinion 
that  the  Army  entertained,  and  I  thought  upon 
that  subject  they  were  a  unit.  I  also  said,  ' '  I 
think  it  is  fair,  Mr.  President,  to  say  to  you 
that  when  this  order  came  out  there  was  con- 
siderable discussion  on  the  subject  eis  to  what 
were  the  obligations  of  an  officer  under  that 
order,  and  some  eminent  lawyers  were  con- 
sulted— I  myself  consulted  one — and  the  opin- 
ion was  given  to  me  decidedly  and  unequivo- 
cally that  we  were  bound  by  the  order,  consti- 
tutional or  not  constitutional."  The  President 
observed  that  the  object  of  the  law  was  evident, 

Mr,  Manager  BUTLER.  Before  you  pass 
from  that,  did  you  state  to  hun  who  the  lawyers 
were  who  had  been  consulted? 

Answir.  Yes. 

Question.  What  did  you  state  on  that  sub- 
ject? 

Answer,  Perhaps,  in  reference  to  that,  a 
part  of  my  statement  was  not  altogelher  cor- 
rect. Ill  regard  to  myself,  I  consulted  Mr. 
Robert  J.  Walker. 
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Question.  State  what  jousaidtohitn,  whether 
corrector  otherwise? 

Answer.  I  will  Blate  it.  I  stated  that  I  had 
consulted  Mr,  Robert  J.  Walker,  in  reply  ti 
his  question  as  to  whom  it  was  I  had  consulted ; 
andl  understood  other  officers  hail  consulted 
Mr.  Eevf.bdy  Johnson, 

Question.  Did  you  say  to  him  what  opinion 
had  been  reported  from  those  consultations? 

Answer.  I  stated  before  that  the  lawyerthat 
I  consulted  stated  to  me  that  we  were  bound 
by  it  uiidoubtedlj ;  and  I  understood  from 
ome  officers,  who  I  supposed  had  consulted 
Mr.  JoHSSos,  that  he  was  of  the  same  opinion. 

Question.  What  did  the  President  reply  to 
that? 

Ansicer.  The  President  said  "the  object  of 
the  law  is  evident."  There  the  conversation 
ended  by  my  thanking  him  for  the  courtesy 
with  which  he  had  allowed  me  to  express  my 
own  opinion. 

Question.  Did  you  then  withdraw? 

Answer.  I  then  withdrew. 

Qacslion.  Did  you  see  General  Thomas  that 
morning? 

Answer.  I  did  not,  that  I  recollect.  I  have 
no  recollection  of  it. 

Question.  (Handing  a  paper  to  the  witness.) 
State  whether  that  is  an  official  copy  of  the 
order  to  which  jou  referred? 

Answer.  No,  sir.  It  is  only  a  part  of  the 
order.  The  order  which  I  had  in  my  hand, 
and  which  I  have  in  my  office,  has  the  appro- 
priation hill  in  front  of  it,  That  is,  perhaps, 
another  form  issued  from  the  Adjutant  Gen- 
eral's office  i  hut  it  is  the  substance  of  one 
part  of  the  order. 


Ansiner.  So  far 
is  the  same  order;  but  it  is  not  the  same  copy, 
or,  more  properly,  the  same  edition.  There  art 
two  editions  of  the  order,  one  published  with 
the  appropriation  bill,  and  this  is  a  section  of 
the  api  ropriation  bill,  and  probably  has  been 
published  as  a  detached  section. 

Question    Is  that  an  official  copy? 

Ansua    Yes,  sir;  that  is  an  official  . 

Question    This,  I  observe,  isheaded  "Order 
No   15        lobservedyousaid  "No.  17." 
you  refer  to  the  same  or  different  orders? 

AnbiLCt  I  refer  to  the  same  order^  and  I 
think  Order  No.  17  is  the  one  containing  the 
appropriation  bill,  the  one  I  referred  to,  and 
the  one  I  had  in  my  hand,  and,  I  think,  the 
one  that  is  on  file  in  my  office.  That  made 
the  confusion  in  the  first  place.  I  may  have 
said  Order  15  or  17,  bnt  OrdSrNo.  17embraces, 
I  think,  all  the  appropriation  bill,  and  is  the 
full  order. 

Quention.  This  is  No.  15,  and  covers  the 
second  and  third  sections  of  that  act? 

Answer.  The  sections  are  the  same. 

Mr.  Manager  BUTLBE,  (to  the  counsel  for 
the  respondent.)   Ipropose  to  put  this  paper  in 
evidence,  if  you  do  not  object. 
C.  I.— II. 


.ed.1 

Mr,  STANBEBY,    We  have  no  objection. 

Mr.  EVARTS.  We  will  treat  that  as  equiv- 
alent to  Order  No.  17,  unless  sbme  difference 
should  appear. 

Mr.  Manager  BUTLER.  There  is  no  dif- 
ference, I  believe,  and  it  is  the  samcas  is  set 
out  in  the  answer.  Do  you  desire  to  have  it 
read? 

Mr.  JOHNSON.    The  Manager  will  read  it, 

Mr.  Manager  BUTLER  read  as  follows : 
[General  Ordera,  No.  15.] 


[POBlIO-No.SS.] 
"An  actmnkinffiLppropriatioRsfoTthe  sapnortof  the 
Arm;  for  ttie  I'ear  ending  June  30,  lees,  and  tor 

"Sec.  2.  Aadhe  it  fv.Hier  enacted,  Tkit  the  head- 
gunrtere  of  the  Gteneml  of  the  Army  of  the  United 
Stat«i  shall  be  at  the  tais  of  Washlnfton,  and  all  or- 
ders and  initmotlonB  relating  to  militarsLoperatione 
i^ned  Inr  the  President  or  Seeretan  of  War  shall  be 
Issued  miou^h  the  Ovneral  of  the  Amty^  a   ' 


mb.   T'he  Gea- 


ry operAtlona  isined  contTBrv  to  the 


eral  of  the  Army  shall  — , — , , 

or  relieved  tcma  command,  or  asainied  to  dat^  olse- 
wberethanDtsBidheadiinaTteni.eiiiept  at  Ins  own 
regueati^wttlioat  toe  prf  vioni  approval  of  me  SeD- 

,  „,. f  .,- ... nents 

ofthisseotionsllallbenatl  and  void;  andaiiyoffloar 

"  '    '   lotions  oontroiy  to  the 

be  deemed  Bull  1?  of  • 

, jir  oSeer  ofthe  Army 

who  shall  transmit,  oODTBy,  or  obey  any  oiden  or  in- 
structiona  so  IsBiied  contrary  to  the  provisions  of  this 
seation,  knowiiiK  that  niah  oidennreieso  issued,  shall 
bo  liable  ia  imprisonment  tbr  not  less  than  two  nor 
than  twenty  years,  open  eonvlDtloa  thereof  In 

(.That  seotlon 


3,  ondth 


is  hereby,  repoalea 


"  Sec.  5.  A'od  le  it  farther  enacted.  That  it  shal!  be 
the  dutv  of  tto  offlcara  of  the  Array  and  Navy  and 
of  the  Freedmen's  Bureau  to  prohibit  and  prevent 
wbippine  or  maiming  of  the  person  as  a  punishment 
for  any  oilmo,  misdemeanor,  or  otiense.  by  any  pre- 
tended (rivil  or  military  authority  id  any  Stato  lately 
in  rebellion  nutil  the  dvil  Bovemment  of  saen  State 
shall  have  been  reetflred,  and  shall  have  been  lecog- 
niaed  by  the  Oongress  of  the  United  States. 

"SEa,S.  Aiirf  ba  it /urtiar  mooted.  That  alt  military 
forcsa  now  oixanlzea  or  in  servioe  in  eitber  of  the 
States  of  Virlrinia,  North  Carolina,  Sooth  OaioUna, 
Geondsv  Vtorida,  Alabama  Louitianb  MiesisBtpiri, 
and  lezu,  be  forthwith  difbandBd,  and  that  the  for- 
tberorsaDiiation.  arming,  or  oalling  into  servioe  of 
the  E^d  militia  forces,  or  any  part  thereof,  is  hereby 
prohibited,  under  aoy  circamsCiuises whatever,  nnti! 
the  same  shall  be  aathorlaad  by  Congrosa." 

"Approved  March  2,  Wit." 

By  order  of  the  Secretary  of  War : 

E.  D.  TOWNSBND, 
Assisluni  AiljKtani  Qeaeral. 
■    OfBoial; 

B.  D.  TOWNSEND, 

AaaietanI  Aiiviati  Qenerat. 
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QitesMon.  Yoa  are  Btill  in  command  of  the 

department,  as  I  anderstand? 

Answer.  Yea,  sir. 

CroBS'Sxamined  byMr.  Stanbert: 

Quesliott.  Xhe  paper  which  you  had  and 
which  was  read  by  the  President  on  that  day 
TTos  marlted  ''  Orders  No.  17,"  was  it? 

Answer.  Pitt«en 

QuesSlon.  This  ia  fifteen, 
teen? 

Answer.  I  think  it  was,  bnt  Iwillnntbeaure. 

Question.  In  that  paper  marked  No.  17  was 
the  whole  appropriation  act  printed  and  set  out, 
and  was  it  in  other  respects  lilce  this  ? 

Answer.  In  other  reapeola  like  that.  There 
is  one  thing  I  wish  to  atate.  The  copy  oq  file 
in  m;  office  contains  the  appropriation  bill,  and 
I  may  have  confounded  them.  It  is  numbered 
seventeen . 

Question.  And  it  is  your  impression  that  the 
paper  read  by  jou  at  the  President's  was  the 
same  you  had  t 

Answer.  That  is  my  impression,  although  it 
may  have  been  that  now  before  you.  I  cannot 
say. 

Question.  As  I  understand  you,  when  the 
document  No.  17  was  sent  to  the  officers  of  the 
Army  there  was  a  discussion  among  them,  you 
said? 

Answer.  Yes. 

Quiestioa.  I  see  this  document  contains  no 
construction  of  that  act,  bnt  simply  gives  the 
act  for  their  information ;  is  that  so  7 

Answer.  Yes,  sir. 

Qiimtwa.  Upon  reading  the  act,  then,  adia- 
oussion  arose  among  the  officers  of  the  Anny? 

Answer.  Tes. 

Question.  As  to  its  meaning,  or  what? 

Answer.  A  discussion  witji  a  view  of  ascer- 
taining what  an  officer's  obligations  were  under 
that  net. 

Question.  You  had  received  no  instructions 
from  the  War  Department  or  elsewhere  except 
what  are  contained  in  that  document  itself? 

Answer.  None  whatever. 

QfieslioK.  It  left  you,  then,  to  constme  the 
act? 

Answer.  Yes,  sir. 

Qtieation.  Upon  that  you  say  that  to  settle 
your  doubts  you  appliedto  an  eminent  lawyer? 

Answer.  1  had  no  doubt  myself,  but  to 
satisfy  the  doubts  of  others. 

Quezon.  Youappliedtoaneminentlawyer? 

Answer,  Yes,  sir. 

Question.  And  that  gentleman  whom  you 
applied  to  was  Mr.  Robert  J.  Walker? 

Answer.  Yes,  air. 

Question.  Was  it  he  that  advised  you  that 
you  were  hound  to  obey  only  orders  coming 
through  General  Grant,  whether  it  was  con- 
etltutlonal  or  unconstitutional  to  send  orders 
in  that  way? 

Anineer.  The  question  of  conBtitulion  waa , 
not  raised;  it  was  only  a  question  of  whether 
we  were  bound  by  that  order. 


Qiiestion,  I  understood  yon  to  say  that  the 
answer  was  ''constitutional  or  not  constitu- 
tional," in  your  response  to  General  Bctler. 
'  Artswer.  I  made  a  mistake^  then.  The 
question  was  whether  we  were  bound  by  It, 
and  I  should  like  to  correct  iU 

Mr.  ManMer  BUTLBB.     You  may  do  ao. 

Mr.  8TANBERY.  Certainly.  {To  the 
witness.]  You  said  ia  your  former  answer 
that  the  advice  was  that  you  were  bound  to 
obey  it  whether  it  was  constitutional  or  not. 

AnavKr.  Until  it  was  decided.  We  had  no 
right  to  judge  of  the  Constitution — tlie  officers 

Question.  That  waa  the  advice  you  got  ? 

Answer.  Yes,  sir. 

Question.  Until  it  was  decided — decided  by 
whom  and  where? 

Answer.  By  the  Supreme  Court;  and  not 
only  that,  after  the  decision  is  made  It  must 
be  proraulgatedtousinordera  as  null  and  void, 
and  no  longer  operating. 

Qu^:slion.  When  you  said  to  the  President 
that  he  had  approved  sometbing,  did  you  speak 
in  reference  to  that  Order  No.  17  wbiuh  con- 
tained tbe  whole  of  the  act? 

Answer.  I  did. 

Question.  What  did  you  mean  to  say — (hat 
be  had  approved  the  order,  or  had  approved 
the  act  7 

Answer.  As  far  as  we  are  concerned,  the 
order  and  tiie  act  are  the  same  thing ;  and  if 
you  will  observe,  it  is  marked  "approved."' 
That  means  by  the  President. 

Question.  What  is  marked  "approved, 
order  or  the  act? 

Answer.  The  act  is  marked  "  approved.' 
The  order  contains  nothing  hut  the  act,  not  ; 
word  besides. 

Question,  Then   the  approval  that  yon  re 


tbe  SI 

Question.  Bat  the  word  "approved"  you 
speak  of  was  to  the  act? 

Answer.  Of  course;  butasfarasweare  con- 
cerned in  the  Army  the  act  and  the  order  are  tbe 

Mr.  Manager  WILSON.   Mr.  President,  we 
now  offiir  a  duly  authenticated  copy  of  General 
Emory's  commission  : 
The  PreaideTit  of  tie  United  Stales: 

To  all  whoaiatl  aee  tkeie  preaeaU,  ereelinii : 
Know  ye.  that  I  do  horeby  aonfer  on  Willinio  H. 
BmoTT.oftlieArmyottheUnitedStalBS.by  and  with 
the  advice  and  consent  of  the  Senate,  tho  rank  of 

such  from  the  13th  day  of  Maroh,  in  the'year  of  onr 
Lord  1S65.  for  gallaaC  and  meritorious  sorcicea  at  the 
battio  of  Cedar  creeb,  Virginia;  and  I  da  strietly 
charge  and  require  all  officers  and  eoldleis  to  obey 
and  respect  him  according));;  and  he  is  to  observe 
and  follow  Baah  orders  and  diiectlons  from  time  to 
time  OS  he  shall  receive  from  me  or  the  future  Fre^i- 
dent  ofthe  United  States  of  America,  and  other  offi- 
nd  the  rules  and 


the 


esfor 


.    This  commissi  _    __      _ 

nlcBBure  of  the  President  of  the 
the  lime  being, 
'  band  at  the  etty  of  Washineton. 
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thiB  ITth  das  of  July,  in  the  year  of  oor  Lord  1866. 
»nd  oftln  mnetj-firat  year  of  the  indMiendenoe  of 
tha  United  8ta(*s.  ANDREW  JOHNSON. 

[Seal  of  the  War  Dopftrtment,] 
By  tha  President : 

EDWIN  M,  STANTON. 


March      . 

It  appears  from  tha  records  of  this  offiea  that  the 
anneied  dooument  is  a  true  copy  of  tha  original 
oommiasioQ  iasued  to  Bravet  Major  Oenerol  W.  II. 
Emory,  United  States  Army,  from  this  offloe. 

E.  D.TOWHSEND, 
AesitUmt  AiHiaaal  Omeral. 


it  known  that  B.  D.  Townsend,  » 


full  faith  and  credit; 
reof  I,  E.M.  Stanton,  S 


of  War.   

I    eauaed  the  seal  of  the 
'    theUnitedetatesofAi 


We  also  ofFer  the  order  assigniug  General 
Emory  to  the  eommand  of  the  department 
of  Washington ; 

[Special  Orders.  No.  426.] 

HEiDQUiBTEBaAHMrnF  THK  USITED  SlATEa, 

"  {nreil's  Office. 
ON,  August  27, 1867- 


[Eit' 


.ot.] 


11  forth- 


25.  Brevet  Major  GeneralW.H. 
with  relieve  Brevet  Major  G^Bnorai  uanoy,  in  eom- 
mond  of  the  department  of  TCashington,  and  by 
direction  of  the  l^oBideut  is  aasisned  to  duty  aceorif- 
inn  to  his  brevet  of  major  general  While  eiercising 
By  commMd' of  General  Grant: 

.  E.  D.  TOWNBESD, 
.  Asaiatant  AdjviatU  General. 

E.  b.  TOWSSESQ. 

Aasiatant  AdJMtaM  Oeneral. 

We  now  offer  the  order  of  the  President,  un- 
der wliicli  General  Thomas  resumed  his  duties 
aa  Adjutant  General  of  the  Army  of  the  United 
States ; 

_  ElECnTIVK  MiBSION, 

WiSHIMOTOK,  D.  C,  Febmofy  13,  IS68, 
Oenebaj,:  I  doaire  that  Ereret  Major  General 
Lorcnio  Thomas  resume  hia  duties  asAdjutaut  Gen- 
eral of  the  Army  of  the  United  States. 

Respectfully,  yours,  ANDREW  JOUNSON. 
Senernl  U.  S.  QBiNT,  aimmmdini)  Army  of  the  Uni- 
ted Stales.  WosAinglan,  D.  C. 
It  is  the  original  order. 
I  now  offer  the  original  letter  of  General 
Grant  requesting  the  President  to  put  in  writ- 
ing a  verbal  order  which  ho  had  giren  him 
prior  to  the  date  of  this  letter.  Both  the  let- 
ter and  the  indorsement  by  the  President  are 

Mr.  STANBERy!     Allow  ua  to  look  at  it. 
Mr.  Manager  WILSON.     Certainly. 
[The  letter  was  handed  to  counsel,  and  after 
n  returned  to  the  Managers.]   ■ 


■.  Manager  WILSON.     I  will  read  it : 

i3  AkMT  OP  THE  UbITED  StATM, 

as.  D.  C.  Januarv  24, 1868. 
Arv  respaotfully  to  request 
-■■  "la  President  jave 

Secretnry  of 


ientaervant,  U.  S.  QRANX,  (JeBeraJ. 

Hia  Bsoellency  A.  Johnson, 

PreatdtHtof  the  United  SlaUs. 
Upon  which  letter  is  the  following  indorae- 

EiBonriTE  MsHsioN, 
Washington.  D.  C,  Janaarj,  29, 1868. 
JoHKSON,  Preaideia  of  the  Uaited  Slalta. 
'-'-  eat  ofOaneral  Grant  of  the  24th 

President  does  ho,  as  followa : 

'■■"      General Grai ' 


Id  reply 
January,  It 

IS  iDstmeted  in  writins  not  to  obey  any  order  from 
the  War  Department  sanmed  to  be  issued  by  the 
direptiqn  of  thePrBBidontjUnleas  such  orderis  known 
by  the  General  oommandina  the  armiea  of  the  Uni- 
ted Slates  to  have  been  authorized  by  the  Executive. 
ANDREW  JOHKSON. 

Mr.  CAMERON.  I  should  be  glad  to  have 
that  read  by  the  Cieck. 

The  CHIEF  JUSTICE,  TheSecretary  will 
read  the  order. 

The  Secretary  read  the  letter  of  General 
Grant  and  the  indorsement  last  read  by  Mr. 
Manager  Wilson, 

Mr.  Manager  WILSON.  The  next  docu- 
ment which  we  produce  is  a  letter  written  by 
the  President  of  the  United  States  to  General 
Grant  of  date  of  February  10,  1868.  It  is  the 
original  letter,  and  I  send  it  to  counsel  that 
they  may  examine  it. 

[The  letter  was  handed  to  the  counsel  for 
the  President,  and  examined  by  thoni.l 

Mr.  STANBERY.  Mr.  Chief  Justice,  it 
appears  that  this  is  a  letter  purporting  to  be  a 

Sirt  of  a  eorreapondence  between.  General 
rant  and  the  President.  lask  the  honorable 
Managers  whether  it  is  their  intention  to  pro' 
duee  the  entire  correspondence  7 

Mr.  Manager  WILSON.  It  ia  not  our  in- 
tention to  produce  anything  beyond  this  letter 
which  we  now  offer. 

Mr.  STANBEUT.  No  other  part  of  the 
correspondence  but  this  letter? 

Mr.  Manager  WILSON.  Thatisallwe pro- 
pose now  to  offer. 

[The  letter  was  returned  to  the  Managers.] 

Mr.  STANBERY.  We  wiah  the  honorable 
Managers  to  slate  what  is  tho  purpose  of  in- 
troducing this  letter?  What  is  the  object? 
What  is  the  relevancy  ?    What  does  it  relate  to? 

Mr.  Manager  WILSON.  I  may  state  ihat 
the  special  object  we  have  in  view  m  the  intro- 
duction of  this  letter  is  to  show  the  President's 
own  declaration  of  his  intent  to  prevent  the 
SecretaiT  of  War,  Mr.  8tantoa,  resuming  the 
duties  of  the  office  of  Secretary  of  War,  not- 
withstanding the  action  of  the  Senate  on  Ma 
lae,  and  the  requirement  of  the  tenure-of- 
fice bill     Do  you  deaire  it  read? 

Mr._  STANBERY.     Certainly,   if  it  is   to 
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Mr.  Manager  WILSON.     I  ask  the  Secre- 
tary to  read  it. 
The  CHIEF  JUSTICE.   The  Secretary  will 

The  Secretary  read  the  letter,  as  followa: 
■E  Mansion.  Febmarv  10, 186B. 


General:  The  -- 

of  the  Sil  inatant  noald  Beem  to  preclndo  uay 
on  m^  part;  but  thomaQaoi:  in  nhiah  publid^ 


„ to  the  eorrespoodenoe  of  whioh  that 

letter  forma  a  part,  and  the  fravo  qnsstioiiB  irhioa 
are  involTed,  indnoe  tav  to  take  this  mode  of  invms, 
aaaproper  Heqael  totheoomiiiuQicatioDswhiehluiTe 

Ced  between  iii,t£e  BtatemeDl4,of  ChellTe  mom- 
ot  the  Cabinet  irho  irere  present  on  the  oeoo- 
Bion  of  am  eoDTenaUon  on  the  Uth  ultimo.  Copies 
of  the  letten  whieh  they  have  addreeaed  to  me  upon 
the  aubjeot  are  aooordiiiglr  herewith  inolosedi 


Yon  Bpflok  of  my  letter  of  the  ^t  ultimo  us  a  re- 

— "—  -"he  "many  and  groaa  nuarepresenta- 

ledlnoertiun  newapapu^  utiolee.  and 


a  of  the 

tlons"  oontained 

reaaserltbe  eorreotness  of  the 

in  yonr  communioaaoo  of  the^S8th_idtigo^  addmg— 

In  (eplj  to  it  to  the^-.,u.....j  „„....„-._.~-o. 

When  a  oontrovoray  apau  matteia  of  taet  reacnes 
the  point  tb  whioh  thie  bus  been  brought,  fUrthr- 
asaertion  or  deni^  between  the  immediate  partii. 
shonld  ueaae,  eapeoiallr  wnBie.  upon  uther  ei^e,  it 
loaea  the  eharaeter  of  tho  reapeotfoldlxnuaionwhicb 
la  roqniiedlv  the  relationainwhieb  the  parties  etand 
to  eaeh  other,  and  deaeneratea  Id  tone  and  temper, 
jm  aaeh  aeaae.  If  there  is  nothing  to  rely  nponbnt  the 
opposing  BtatemenlSiODnoliidanB  most  b«  drawn  from 
tboBB  Blatements  alone,  and  from  whaterer  intrinne 
prolwbilitieB  they  afibrd  in  favor  of  or  against  either 
ofthepartiea.   Ishonldnotslirink  ITOm  thiBtgatin 


of  the  28th  ultimo,  yon  aUowyonraelf  to  a^.  ( 

" -  uid  erOBB  miarepreaenttitioDB.     These  oen- 

heard  that  oonveraation  and  have  rend  my 
..^^vtit.   They  apeak  for  themselvea,  and  I  leave 
tne  proof  without  a  word  of  oommcnt. 

Ideemitpropar.boforeoonaluding  thia  communi- 
cation, to  nodce  Bonie  of  tbeatalomODts  contained  in 
your  letter. 

Yon  aay  that  a  performance  of  tho  promises  alleged 
to  bave  been  made  by  yon  to  the  President  "wool-' 
bave  iuToIred  a  resiBtanoa  Id  law,  and  an  iTioausia 
enoy  with  the  whole  history  of  mV  oonnaotion  wit 
the  auspension  of  Mr.  Stanton."  You  then  state  th^. 
you  bad  feara  the  Freaident  woold.  on  the  removal 
of  Mr.  Stanton,  appoint  aomo  one  In  his  place  who 
would  mnbarraaa  the  Army  in  earrying  out  the  reoon- 
atraotion  acts,  and  add : 

"Itwaa  to  prayent  suoh  an  appointment  that  I  oe- 
eepted  the  office  of  eaeretniT  of  War  oii  interim,  and 
no^fbrthapntpaeeafenablineyon  toeetnd  of  Mr. 
Stanton  by  my  withholding  it  from  him  in  opposition 
to  law,  or,  not  dolngBO  myself,  suiionderlng  it  to  one 
who  would,  B8  the  alatementa  and  assumptions  in 
yonr  ccmmimieaUon  plainly  indicate  was  BOiKtht." 

T-"'  "'  -«,  you  hare  admit  that  from  the  very  be- 
tuat  ;;ou  term  "  the  whole  history"  of 


places  you  in  adlfferentpredicament.andsliowa  thai 

Jou  not  only  concealed  yonr  design  from  the  Preai 
ent,  hut  induced  him  to  supposa  that  you  wouk 
carry  out  hia  purpose  lo  heep  Mr.  Slanton  out  u 
office,  by  reta&ilng  it  yonrBolf  after  an  sttemptci 
restoralian  by  Wis  Senate,  bo  as  to  reqoire  Mr.  Stan 
ton  to  establish  hli  light byjndieid  decision. 

Inow^vethatpartof  tbia  "  blstory,"  as  writtci 
by  yonraelf  ih  your  letter  of  the  28th  ultimo : 

"  Some  time  after  I  aaaamed  tbedntics  of  Secreiar; 
of  War  ad  iitfei™.  the  Praddant  asked  me  my  view. 
"  e  course  Mr.  Stanton  wonld  bavo  to  pursue 
the  Senate  sboold  not  concur  in  his  suapcn 

,  ..obtainpoasoBaionaf  his  office.   My  reply  wus 

in  Babstanoe,  that  Mr.  Stanton  wonld  have  to 

to  the  Donrts  to  reinstate  him.  illnstraci 
ttonby  tatiat  the  ground  I  had  tak 
theButlmore police  commiesionen 

Now,  at  that  time,  aa  yon  admit  in  your  letter  of 
the  3d  Instant,  yon  bald  the  office  for  the  very  objoet 
of  defeating  oa  appeal  to  the  courts.  In  that  letter 
you  aoy  that  in  accepting  the  office  one  motive  was 
to  prevent  the  Preeidentftom  ^pointing  aomo  other 
person  who  wonld  retain  possession,  and  thus  make 
Judicial  proceedings  necessary.   You  knew  thePrcs- 


soiyonracct 
0  the  order 


reaumingUieomoeofBecrBtaryDfWar;  and 
tended  to  defeat  that  pnrpose.  Ton  aeoBp„„  »„„ 
office,  not  in  the  interest  of  the  Preaident,bnt  of  Mr. 
Stanton,  If  this  purposcao  entertained  by  yon,  had 
been  confined  to  yonraelf ;  if,  when  aocopting  the 
office,  yon  had  done  so  with  a  mental  reservation  to 
frustrate  the  Preaidant,  it  would  have  boon  a  tacit 
deception.  Intheethicsofsoraepersonssnchacourse 
ia  allowable.  But  you  oannol  atand  even  upon  that 
queadonable  jironnd.  The  "history"  of  yonr  con- 
nection with  this  transaction,  as  wriltcu  by  yourself, 


;o  .the  . 


rt'af°fou' 


perfeolly  uaderi 


ceptedtbe  office,  the  President,  not  content  with  your 
silence.deaired  an  eipression  of  your  views,  and  you 
answered  him  that  Mr.  Stanton  would  have  to 
appeal  to  the  courts." 

I£  the  President  bad  reposed  confidence  before  he 
knew  yonr  views,  and  that  oonfidence  had  been  vio- 
lated, It  might  have  been  said  ha  made  a  mistake; 
bntaTiolauon  of  confldenoe  reposed  atlcr  thatcon- 
veraation  waa  no  mistake  of  his,  nor  of  yours.  It  is 
the&otonly  that  needs  be  stated,  that  at  the  date 
ofthiBoonveisalion  you  did  not  intend  to  bold  the 
office  with  the  purpose  of  forcing  Mr.  Stanton  into 
oouitbntdid  hold  it  then,  and  had  accepted  it,  to 

■other worda.  you  Said  to  the  President,  "that  is  the  . 
proper  coarse,"  and  you  sold  to  yoarseli,  I  hove 
aocepted  this  office  and  now  hold  it  to  defeat  th. it 
ooutse."  The  excnae  youmake  In  asubsoqaent  par- 
M^hof  that  letter  of  Oie^^nl^o.&iatBltcr- 


oonBideralion.   The  point  Is  that  before  y< 
'        r  views  you  had  secretly  determined  lu 
,hing  which  at  last  you  did— surrender 
Mr.  Stanton.    You  may  have  changiid 
■     ■  iw,  hot  yon  certainly  did  not 

.u=us"  J 3  the  course  yon  had  marked 

lut  for  yonraelf  IVom  the  beginniag. 
'— -"  onlynotioo  one  more  statement  in  your  letter 


the 

change  yonr  views  as  to 


lylegi^  proceedings.   Yon  add: 


rmed  in  this  oonolosion 

by  your  recant  orders  directing  me  to  disobey  orders 
from  tbe  Secretary  of  War,  my  snpetior,  and  your 
subordinate,  nithont  having  countermanded  his  au- 
thority to  iseue  the  orders  lam  to  disobey." 

On  the  Slth  altjmo  yoa  addressed  a  note  to  the 
President  TeanestinK  in  wiiUng  an  order  eiren  to 
yon  verbally  nvedays  befbretoaiBregard  orders  from 
Hr.  Stanton  aa  Secretary  of  War  until  yon  "kncn 
from  the  Prcddent  himself  that  tbey  were  his  orders." 

On  t])e  !9ik.  In  compliance  withyour  request,  I  did 
give  you  inBtructions  in  writing  not  to  obey  any 
ordorfromtheWarDepartment.aasnmodto  be  issued 
by  the  direction  oftho  President,  unless  such  orderis 

authorised  by  the 


known  by  tiie  Oeneral  ci 


the  United^Sta 

There  are  some  orders  wfiich  a  Secretary  of  War 
may  issue  without  tha  authority  of  the  President; 
there  are  others  which  he  iasuas  simply  as  the  asent 
oftbePresident,  and  which  purport  to  be  "by  direc- 
tion" of  the  Prasidont.    For  suoh  orders  tha  Presi- 
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dent  is  reepcneiblo,  und  bo  should  therefore  know 
aad  underaiJind  what  ther  lire  before  giving  such 
"direction."  Mr.  Stanton  states,  in  his  letter  of  tba 
jth  instant,  whiob  aooompanies  the  published  oor- 
resDODdeuce,  that  be  "has  had  do  correspondence 
with  the  President  since  the  12th  of  August  lust;" 
and  be  forther  eavs  thnt  since  he  resumed  the  duties 
of  the  olMce  he  has  continued  to  discharge  thern 
"without  am  personal  or  written  communication 
with  the  PreaideBt:"  and  he  adds,  "no  orders  have 
been  issued  IVem  this  Department  in  thecamo  of  the 
D — ;j._.  _;.!.  —  knowledge,  and  I  have  received 


PresidL..    

no  orders  from  him. 

It  thus  seems  that  Mr.  Stanton  now  disehi 
duties  of  the  War  Dopar*!       


Esthe 


—  - .-  Ae  President,  and  without  using  his  name 
Hy  order  to  joq  had  only  reference  to  orders  " 

—  j^_ .. .  isjueclby  the  direction  of  the  Presidon 


ItWi 


cldai 


ir  that 


—  - snch  orders  from  him.   Howevor, 

In^onr  note  to  the  President  of  the  SOth  ultimo,  in 
which  yen  aoltnowledge  the  receipt  of  the  nrittea 
order  of  the  2Sth,  yoa  say  tiiat  you  have  been  in- 
formed by  Mr.  Stanton  that  he  has  not  received  wiy 
order  limiUnc  hi*  auUiarity  Co  issue  orders  to  the 
Army,  aecordinB  t»  the  CTiuuiSe  of  the  Department, 
and  state  that  ''Vbilp  thla  authority  to  the  War  De- 
partment is  not  oonntermanded.  it  will  hesatisfao- 
I  that  any  orders  is^aed  from  the 

The  PFeBidenfissues  an  order  to  yon  to  otey  noor- 

"by  the  direction  ofthe  PreEident,"  until  you  have 
referred  it  to  him  foe  hia  approval.  You  reply  that 
yoa  have  received  the  Fmident'e  order  and  will  not 
obey  it:  bat  will  obeyan  order pnTporting to  bo  given 
by  his  direotion,  tf  it  eomta  Jim»  the  War  Departmear. 
You  will  not  Dbsy  the  direst  order  of  the  President, 
but  will  obey  bis  mdireet  order.  If,  asyousay.  there 
has  been  a  practice  in  the  War  Department  to  issue 
orders  in  the  name  oEtho  President  without  his  direo- 
tion, does  not  the  precise  order  you  have  requested 
and  havereceived  changethe  practice  as  to  thcGen- 

maod  any  such  order  issued  to  you  ftom  the  War 
Department?  If  yon  should  receive  an  order  from 
that  Deuartmenc  issued  in  the  name  of  the  Presi- 
dent, to  do  aspecial  act,  and  an  order  directlv  from 
the  President  himself  not  to  do  the  act,  is  there  a 
doubtwhiehyouaretoobeyf  You  answer  the  ques- 
tion when  you  say  to  the  President,  in  your  letter  of 
the  3d  instant,  the  Secretara  of  War  is  "  my  superior 
and  your  subordinate."  and  yet  you  refuse  obedience 


Navy,  and  is  therefore  tho  official  superior  as  well  ol 
the  General  ofthe  Army  as  of  the  Secretary  of  War. 

Respeotfully,  yours.        ANDREW  JOHNSON. 
Oenets.MJ.S.Oati'T.GinmandiHaAriniaaftkeUiiiled 

Slalei,  WaihiHatoa.  D.  C. 

[Sever^  Senators  had  gone  out  during  the 
reading  of  the  letter.] 

Mr.  Manager  WILSON.     We  now 

The  CHIEF  JUSTICE.  Before  the  honor- 
able Manager  proceeds,  he  will  wait  until  the 
Beats  of  the  Senators  are  filled.  The  Sergeant- 
Bt-Arms  will  inform  Senators  that  their  pres- 
ence ia  wsinted. 

Several  Senators  having  returned  to  the 
Chamber, 

The  CHIEF  JUSTICE.  The  honorable 
Manager  may  proceed. 

Mr.  STANBERY.  I  ask  the  honorable 
Manager  if  he  ia  done  reading  all  that  belongs 
to  thai  letter.    In  that  lettoi  certain  documents 


Mr.  Manager  WILSON.  All  has  been  read 
which  we  propose  to  offer. 

Mr.  STANBERY.  You  do  not,  therefore, 
propose  to  offer  the  papers,  copies  of  which 
accompanj  that  letter  and  which  are  refei-red 
to  in  it? 

Mr.  Manager  WILSON.  I  have  stated  to 
the  counsel  Hiat  we  offered  a  letter  of  thfe  Pres- 
ident of  the  United  States.  It  has  been  read. 
We  proposed  to  offer  the  letter ;  we  have  of- 
fered it ;  and  it  is  in  evidence. 

Mr.  STANBERY.  You  do  not  now  pro- 
pose to  offer 

Mr.  Manager  WILSON.  The  entire  letter 
has  been  read. 

Mr.  STANBERY.  .  We  do  not  understand 
that.  We  ask  that  the  documents  referred,  t6 
be  read  with  that  letter.  They  accompanj  it, 
and  are  referred  ta  in  it  and  explain  it. 

Mr.  Manager  WILSON.  We  offer  nothing, 
air,  but  the  letter. 

Mr.  STANBERY.    Then  ■/!■>  object  to  it. 

Mr.  Manager  WILSON.  If  the  counsel  have 
anything  to  offer  when  they  corae  to  present 
their  case  we  will  then  cotjsider  it. 

Mr.  STANBERY.  We  aslt  it  as  a  part  of 
the  letter.  Suppose  there  were  a  postscript 
there,  would  you  not  read  \t^ 

Mr.  Manager  WILSON.  There  is  no  post- 
script.    That  settles  it. 

Mr.  STANBERY.  But  there  is  matter 
added  to  it. 

Mr.  Manager  WILSON.  There  is  no  matter 
added  to  it.  The  letter  is  there  as  written  by 
the  President. 

Mr.  STANBERY.  Mr.  Chief  Justice,  we 
will  take  a  ruling  upon  that  point.  On  the  first 
pa^e  of  the  letter  the  matter  is  referred  to, 
which  I  will  read : 

"Gkkbh.1L  ;  The  extraordinary  character  of  yoar 
letter  of  the  Sd  instant  would  seem  to  preclude  any 
reply  on  my  parlj  but  the  mannerin  which  publioib' 
has  been  given  to  the  correspondence  of  which  that 
letter  forms  a  part  and  the  grave  (mesdons  wbioh 
are  involved  induce  me  to  take  this  mode  of  Biviiw, 
as  a  proper  sequel  to  the  canuunniaatlonswhiiih  hare 
passed  between  us,  the  statements  of  the  five  mem- 
bers ofthe  Cabinetwho  were  present  on  tbe  occasion 


otters  which  they  have  addressed  ti 
ubject  are  accordingly  herewith  incio 


IS  of 


is.'    These  gentlemen 
ind  Ileare  tbe  proof 


That  is  an  answer  lo  tbe  statement  referred 
to  and  made  a  part  of  the  letter. 

Mr.  Manager  WILSON.  I  suppose  the 
counsel  does  not  claim  that  this  is  not  the  let- 
ter complete.  We  propose  to  offer  nothing 
beyond  that,  and  this  letter  is  in  evidence. 

Mr.  STANBERY.  We  wish  to  make  the 
point,  Mr.  Chief  Justice,  that  the  gentlemen 
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are  now  bound  to  produce  those 
tiona  as  a  part  of  that  letter. 

The  CHIEF  JUSTICE.  Do  the  counsel 
object  to  the  introduction  of  the  letter  without 
the  accompanying  papers? 

Mr.  STANBEKY.     Certainly. 

Mr.  Manager  WILSON.  I  submit,  Mr. 
President,  that  the  objection  comes  too  late, 
even  if  it  would  have  been  of  force  if  made  at 
the  prbper  time.  The  letter  has  been  sub- 
mitted and  read,  and  is  in  evidence  now. 

Mr.  STANBERY.  We  assumed  that  jou 
were  going  to  read  the  whole  of  it, 

Mr.  Manager  WILSON.  The  whole  of  the 
letter  has  been  read. 

_  The  CHIEF  JUSTICE,  The  Chief  Justice 
18  of  opinion  that  the  objection  may  now  be 
taken.  [To  the  counsel  I'or  the  respondent.] 
Do  you  object  to  the  introduction  of  the  letter 
without  the  accompanying  papers? 

Mr.  STANBBBY.     We  do,  sir. 

Mr.  BVARTS.     Our  ipoint  is  that  these  in- 
dosures  form  a  part  of  the    . .    . 
made  by  the  President  to  General  Gi 
we  assumed  that  they  would  be  read  as  a  part 
of  it  when  the  letter  was  offered. 

Mr.  Manager  BINGHAM.  We  desire  to 
State,  Mr.  President,  that  we  claim  that  we  are 
under  no  obligation  by  any  rule  of  evidence 
whatever,  in  introducing  a  written  statement 
of  the  accused,  to  give  in  evidence  the  state- 
ments of  third  persons  referred  to  generally 
by  him  in  that  written  Btatewent.  In  the  first 
place,  their  statements,  we  say,  would  not  be 
evidence  against  the  President  at  all.  They 
woald  be  hearsay.  They  would  not  be  the 
best  evidence  of  what  the  parties  affirmed. 
The  matter  contained  in  the  letter  of  the  Pres- 
ident shows  that  the  papers,  without  producing 
them  here,  have  relation  to  a  question  of  fact 
between  himself  and  General  Grant,  which 
question  of  fact,  so  far  as  the  President  is  con- 
cerned, is  affirmed  in  this  letter  by  himself 
anrd  for  himself,  and  concludes  him;  and  we 
insist  that  if  forty  members  of  his  Cabinet 
were  to  write  otherwise  it  could  not  affect  this 

Juestion.  It  concludes  him;  it  is  his  own 
eclaration ;  and  the  matter  of  dispute  be- 
tween himself  and  General  Grant,  although  it 
is  referred  to  in  this  letter,  is  no  part  of  the 
matter  upon  which  we  rely  in  this  accusation 
against  the  President. 

Mr.  STANBERY  and  Mr.  CURTIS.     We 

"^"^Manager  BINGHAM.  Of  course  the 
gentlemen  rely  on  it;  but  they  ask  us  to  in- 
troduce matter  whiSh  we  say  by  no  rule  of  evi- 
dence is  admissible  at  all,  and  for  the  reason 
which  I  have  stated  already ;  it  is  not  the  highest 
evidence  of  the  fact.  If  we  are  to  have  the 
testimony  of  the  members  of  this  Cabinet  about 
a  matter  of  fact,  and,  as  I  said  before,  this 
letter  discloses  that  it  is  a  matter  of  fact,  I 
claim  that  the  highest  evidence,  so  far  as^they 
are  concerned,  is  not  their  unsworn  letter,  but 
is  their  ewom  testimony ;  and  that  by  no  rule 


of  evidence  is  the  letter  admiss 
that  if  the  letters,  according  to 
here,  showed  a  statement  adopted  by  the  Presi- 
dent himself  in  regard  to  the  matter  with  which 
we  charge  him,  it  would  be  a  somewhat  different 
question,  although  it  would  not  take  it  then 
entirely  out  of  the  rule  of  evidence ;  but  any- 
body can  see  by  this  reference  that  it  la  not  the 
that  in  these 


lytii 
point  at  all.     I  venture  t 
letters,  when  the  gentlen 
in  evidence  here  and  wee 
ther 


offer  thei 
>  consider  them, 
of  any  Cabinet 
officer  whatever  that  will  in  any  manner  qualify 
the  confession  of  the  President  written  upon 
the  paper  now  read  that  his  purpose  was  to 
preventtheexecution  of  the  tenure-of  office  act 
and  prevent  the  Secretary  of  War,  after  being 
confirmed  by  the  Senate,  and  his  suspension 
being  non-concurred  in,  from  entering  upon 
forthwith  and  resuming,  as  that  law  requires, 
the  duties  of  his  office.  That  is  the  point  of 
this  matter.  We  introduce  it  for  the  purpose 
of  showing  the  President's  confession  of  his 
intent,  and  we  say  that  in  every  point  of  light 
we  can  view  it,  for  the  reasons  I  have  already 
stated,  the  letters  referred  to  of  the  Cabinet 


0  the  c: 


under  no  obligatic_  ,_ , ... 

onr  judgment  have  no  right  to  introduce  them 
at  all,  being  wholly  irrelevant. 

Mr.'EVARTS.     Mr.  President 

The  CHIEF  JUSTICE.     Before  j-ou  pro- 
ceed the  counsel  for  the  President  will  please 
to  state  their  objection  in  writing. 
'  The  objection  was  reduced  to  writing  and 
sent  to  the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  objection  made  by  the  counsel  for  the 
President. 

The  Secretary  read  as  follows : 


cct  that  tbo  letter 
ess  the  honorable 


.  ThecounfelforthePreaident 

MuQOgersehall  also  read  {he  i ., 

ferred  to  and  by  the  letter  made  part  of  the  same. 

Mr.  STANBERY.  Mr.  Chief  Justice,  is 
the  question  nowbefore  your  Honor  or  before 
the  court? 

The  CHIEF  JUSTICE.     Before  the  body. 

Mr.  STANBERY.     Before  the  body? 

The  CHIEF  JUSTICE.    Before  the  court. 

Mr.  STANBERY.  The  Managers  read  a 
letter  from  the  President  to  use  against  him 


that  a 


perhaps  the  whole ;  we  do  notknow  the  object. 
I'hey  say  the  object  is  to  prove  a  certain  intent 
with  regard  to  the  exclusion  of  Mr.  Stanton 
from  office.  In  the  letter  the  President  refers 
to  certain  documents  which  are  inclosed  in  it 
as  throwing  light  upon  the  question  and  ex- 
plaining his  own  views.  Now,  I  put  it  to  hon- 
orable Settators :  suppose  he  had  copied  these 
letters  in  the  body  ot  his  letter,  and  had  said 
just  as  he  says  here,  "  I  refer  you  to  these : 
these  are  part  of  my  communication,"  could 
any  one  doubt  that  these  copies,  although  they 
come  from  other  persons,  would  be  admis- 
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sible?  He  makes  them  his  own.  He  chooBes 
to  use  them  as  explanatory  of  his  letter.  He 
is  not  wiUing  to  let  that  letter  go  alone ;  he 
sends  along  with  it  certain  espiauatorj  matter. 
Now,  you  must  admit,  if  he  had  taken  the 
trouble  to  copj  them  himself  in  thebodj  of  hia 
letter,  they  must  be  read.  Suppoae  he  attaches 
them,  makee  them  a  part,  calls  them  "  exhib- 
its," affixes  them,  attaclies  them  to  the  letter 
itself  by  tape  or  seal  or  otherwise,  must  they 
not  bo  read  aa  part  of  the  communication,  e 
the  very  matter  which  he  has  introduced  e 
explanatory,  without  which  he  is  not  willing  t 
send  that  letter?  Undoubtedly,  Does  th 
form  of  the  thing  alter  it?  Is  he  not  careful 
to  send  the  documents  not  in  a  separate  pack- 
age, not  in  another  communication,  but  en- 
closed in  the  letter  itself,  so  that  when  the  let- 
ter is  read  the  documents  must  be  read?  It 
seems  to  me  there  cannot  be  a  question  bat 
that  they  must  read  the  whole  and  not  merely 
the  letter ;  for  it  was  the  whole  tliat  the  Presi- 
dent sent  to  be  read  to  ^ve  his  views,  and  not 
merely  the  letter  unconnected  with  these  doc- 
Mr.  Manager  WILSON.  Mr.  President, 
the  Managers  do  not  care  to  protract  this  dis- 
cussion. We  have  received  from  the  files  of 
the  proper  Department  a  tetter  complete  in 
itself,  a  letter  written  by  the  President  and 
signed  by  the  President,  in  which,  it  is  true, 
he  refers  to  certain  statements  made  by  mem- 
bers of  the  Cabinet  touching  a  question  of 
veracity  pending  between  the  President  and 
General  Grant.  Now,  we  insist  that  that  ques- 
tion has  nothing  to  do  with  this  case.  Every- 
thing contained  in  the  letter  which  can  by  any 
possibility  be  considered  as  relevant  to  the 
case  is  tendered  by  offering  the  letter  itself; 
and  the  statement  of  the  President  referringto 
the  alleged  inclosures  shows  tliat  those  inclo- 
sures  relate  exclusively  to  that  question  of 
veracity  pending  between  himself  and  the 
General,  and  are  in  no  wise  connected  with 
the  issue  pending  between  the  President  and 
the  representatives  of  the  people  in  this  case. 
We  are  willing  to  submit  this  point  without 
further  discussion. 

The  CHIEF  JUSTICE.  Does  the  honor- 
able Manager  considerhimself  entitled  to  read 
an  extract  from  the  letter  containing  so  much 
of  it  as  would  hear  upon  his  immediate  object 
without  reading  the  wliole  letter  ? 

Mr.  Manager  WILSON.  We  read  all  there 
is  of  the  letter. 

The  CHIEF  JUSTICE.  That  is  not  the 
question.  Would  th%  honorable  Manager  con- 
sider himself  entitled  to  read  so  much  of  the 
letter  as  bore  upon  his  immediate  object  with- 
out reading  the  whole? 

Mr.  Manager  WILSON.  I  will  state,  in 
reply  to  the  question  propounded  by  the  Pres- 
ident, that  we,  of  course,  expect  to  use  the 
letter  for  any  proper  purpose  connected  with 

The  CHIEF  JUSTICE.    The  Chief  Justice 


will  submit  the  objection  to  the  considerafioa 
of  the  Senate.  The  Secretary  will  read  the 
objection. 
The  Secretary  read  as  follows: 
The  coaueel  for  the  Preeidant  object  that  the  letter 
ia  not  evidence  in  the  ciise  unless  tfis  honorable  Man- 
to  and  by  the  letter  miLde  piirt  of  tho  same. 

Mr.CONKLING.    Mr.  President,  maylaak 
a  question?    I  call  for  the  reading  of  the  words 
in  the  letter  relied  upon  now  for  this  purpose. 
I  send  my  question  to  the  Chair  in  wnting. 
The  CHIEF  JUSTICE.  The  Secretary  will 
the  questioi 
New  York. 
The  Secretary  read  as  follows: 
The  counsel  for  the  respondent  will  pleaae  road  Iha 
words  in  the  letter  relied  upon  touchiuE  inuloaures. 
Mr.  Stas BERT  read  as  follows: 

letter  of  the  3d  instant  nould  seem  to  precluds  bd; 
reply  on  ray  part:  but  the  manner  in  wbioli  nablieity 
has  been  eivea  to  the  eorrespondence  of  which  thA 
letter  forms  a  pari,  and  tho  grave  qaeaUane  wMoh 
are  involved,  induce  me  to  take  thie  mode  of  nvins> 
aa  a  properaequeHo  the  conunnnioationawhion  have 
passed  between  us,  the  stutemeatB  of  the  fivo  mem- 
bers of  the  Cabipet  who  were  Dta«ont  on  the  oocarion 
of  onrconvereatioD  on  the  Uth  ultimo.  Copies  of 
tbe  letters  whioh  thev  have  addressed  to  meuponth* 
sutgectare  accord ideV  iierewith  inclosed." 

Tho  CHIEF  JUSTICE.  _  Senatore,yoii  who 
re  of  opinion  that  the  objection  of  the  coun- 
sel for  the   President  be  sustained  will  say 

Mr.  CONNESS.   I  call  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  Senators,  you  who 
.  re  of  opinion  that  the  objection  of  the  coun- 
sel for  the  President  be  sustained  will  answer 
am es  are  called  ;  those  of  the 
contrary  opinion  will  answer  "  nay." 

•'  .DRAKE.  Ia5kforinformation,whether, 
if  this  objection  is  sustained,  it  has  the  effect 
of  ruling  out  the  letter  as  evidence  altogether? 

Tho  CHIEF  JUSTICE.     It  has. 

Mr.  ANTHONY.  Mr.  President,  I  would 
desire,  if  it  is  proper,  that  the  question  should 
be  put  in  a  different  form;  that  it  should  be  an 
affirmative  vote. 

The  CHIEF  JUSTICE.     This  is  an  affirm- 

Mr.  CONNESS.  I  wish  the  Chair  would 
state  thequestion. 

The  CHIEF  JUSTICE,  Senators,  you  who 
are  of  opinion  that  the  objection  of  the  coun- 
sel for  the  President  be  sustained  will,  as  your 
names  are  called,  answer  "yea;"  those  of  the 
contrary  opinion,  "nay,"  If  the  yeas  carry 
it  tbe  effect  luill  be  to  exclude  the  evidence. 
If  the  nays  carry  it  the  effect  will  be  to  admit  it. 

Mr.  EVARTS.  To  exclude  it,  unless  the 
inclosures  are  also  offered,  if  our  objection 
prevail. 

Mr.  ANTHONY,  Mr,  President,  perhaps 
I  am  rather  dull,  but  I  do  not  precisely  under- 
stand the  effect  of  tbe  decision  of  this  question, 
A  negative  vote  admits  the  evidence  1  under- 
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Tie  CHIEF  JUSTICE.     It  does. 

Mr.  ANTHONY.     And  au  afErmative  vote 

The  CHIEF  JUSTICE.  Unless  the  in- 
closures  are  produced  and  read. 

Mr.  HENDERSON.  Mr.  President,  lis- 
tening to  tbe  question  asked  b;  the  Senator 
from  Rhode  Island,  I  presume  he  desires  to 
know  whether  the  letter  with  the  iiiclosures 
can  afterward  be  read  as  evidence,  even  if  the 
objection  be  eualained. 

The  CHIEF  JUSTICE.  Undoubte<31y  it 
excludes  the  evidence  only  in  the  caae  that  the 
ineloBures  be  not  read. 

Mr.  HENDERSON.     So  I  understand. 

The  CHIEF  JUSTICE,  (to  the  Secretary.) 
Call  the  roll. 

The  Secretary  called  the  roll  down  to  the 
name  of  Mr.  Cameron. 

Mr.  JOHNSON.^  Mr.  Chief  Justice,  X  do 
not  think  the  question  is  understood. 

The  CHIEF  JUSTICE.    The  roll  is  being 

Mr."jOHNSON.  The  question  is  not  un- 
derstood evidently. 

The  CHIEF  JUSTICE,  (to  the  Secretary.) 
Proceed  with  the  call.  The  call  of  the  roll  can- 
not be  inter 


Tbe  Seci 

and  the  ret 

DXEAS— M. 

B 

Joolittle,  F 

ahnsoD.  M< 

M 

Pstterspn  o 

hays'- 1 

Cattell,  Cha 

Drake.  Bdm 

HowBid.  Hi 

M 

Pattorson  o 

H  m 

Sherman.  S 

name,  and  V 

NOT  VOT 

bw.  Wada. 

The  CHI 

U  T 

objection  is 

Mr.  Man  g  ON  ff 

letter  in  evi  ea 

I  now  offer 

of  the  President  appointing  Lorenzo  Thomas 
Secretary  of  War  ad  interim,  as  certified  to  by 
,  General  Thomas.     I  will,  however,  in  the  firsC 

tlace,  submit  it  to  the  counsel  for  examination, 
Bubmitting  the  paper  to  the  counsel  for  the 
respondent.]  I  call  the  attention  of  counsel 
to  one  thing  in  connection  with  tliat  letter,  and 
that  is,  we  offer  it  for  the  purpose  of  showing 
that  General  Thomas  attempted  to  act  aa  Sec- 
retary of  War  ad  interim,  and  that  his  signa- 
ture as  such  is  attached  to  that  copy.  If  we 
are  not  called  upon  t«  prove  bis  signature,  of 
course  we  shall  not  introduce  any  testimony 
for  that  purpose. 

Mr.  CURTIS.  Stop  one  moment,  if  you 
please.     Let  us  look  at  this  paper  further. 

[The  counsel  for  the  respondent  having  es- 
ammed  the  paper  returned  it  to  the  Managers.] 


Mr.  Manager  WILSON.     Have  you  any  ob- 
jection to  its  being  read? 
Mr.  8TANBERY.     No ;  we  want  it  read. 
Mr.  Manager  WILSON.     It  is  as  follows : 


removed  ftam  office  as  Secretary  for  the  Department 
of  War,  70U  aro  hereby  authonied  and  empowered 
to  net  oaSecretaryof  War  orfinlsriiji,  and  will  immo- 
diately  enter  opon  the  disoharge  of  the  duties  pel- 


all  thereconJSibi 


been  instructed  to  transfer  to  you 

— itoiy  and  charee. 

Respectfully,  yonra.         ANDREW  JOHNSON, 
To  BroTetMajorGeneralLoBEKZO  Tbouh.  AditOata 

/?«.«...;     fr».*.^    i!*y.t^M      J.»»..     V^y^mh^^^y^        Ti       f 


Bespeetfully  fnmistied  Co  Hon.  £ 


L.  THOMAS, 
Secretary  of  War  ad  iateAm. 

Mr.  CURTIS.     We  want  the  indorsement 

Mr.  Manager  WILSON.  Tbe  indorsement 
is,  "Received  2.10 p.  m.,  February  21,  1858; 
present  General  Grant." 

Mr.  BVARTS.  That  indorsement  iswhose? 

Mr.  STANBERY.  It  is  in  the  handwriting 
ofMr.  Stanton. 

Mr.  Manager  WILSON.     I  do  not  know. 

Mr.  STANBERY.  la  that  fact  admit- 
ted? 

Mr.  Manager  BUTLER.  It  is  in  the  hand- 
writing of  Mr.  Stanton. 

Mr.  Manager  WILSON.  We  next  offer 
copies  of  the  order  removing  Mr.  Stunton  and 
the  letter  of  authority  appointing  General 
Thomas,  with  certain  ludoraeoients  thereon, 
f  wa  d  d  b  he  President  to  the  Secretary 
o  h  1  a  ly  r  his  information.  [The 
d  m  n  w  ha  ded  to  the  counsel  for  the 
r  p  d  ad  af\«rward  returned  by  them 
t  b  1  a  g  ]  Have  the  counsel  for  the 
r  p  d  a  y  b  eotion  to  the  introduction 
o     ha   d       m  If  not,  I  ask  that  it  ma; 

b       ad         h    S      etary. 

The  CHIEF  JUSTICE.  Tbe  Secretarywill 
read  the  paper. 

The  Chief  Clerk  read  as  follows: 
.[Copy,] 

ElECtTTIVG  MlKSION, 

WiaHmaTOH,  D.C..  February  21, 1868. 
Sir:  Bf  virtue  of  the  power  and  authority  vested 
in  me  as  President  bj-  the  Constitution  and  laws  of 
the  United  Slates,  yoa  are  hereby  removed  from 
offioB  as  Seorelary  for  the  D^iartment  of  War,  and 
your  functions  its  such  will  terminate  upon  receipt 

¥ou  will  transfer  to  Brevet  MiiJor  Qeaeral  Lorenio 
Thomas,  Adjutant  General  of  the  Army  who  has 
this  daj'  been  authorised  and  empowered  to  act  as 
Secretary  of  War  ad  interim,  all  records,  books, 
papers,  and  other  pitbiie  property  now  in  your  oos- 


Itespeeliully,  y 
ToHon.B.M.Si 
Official; 


W.  Q.  M00fl£,  XInUtd  Stata  Anv- ' 
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[Copy.] 

BiecutivkManbiok, 
COTON.  D.  C.  Febnuirv  21, 1863. 
M.EtHQtoa  baviDibeen  thia  da; 
I  B3  Sccratary  for  tn a  Department 
:reby  antboriied  and  empowered 
.  ofWa^adiH<el■™,andwilHIDme- 
n  the  diecborge  ef  the  duties  por- 


Reapeotfully,  youra,         ANDKI 

To  Brevet  Mr j or  General  LOEBNZO .  -^ 

General  United  Salea  Arm,  Waaimeton,  J).  C. 
OfficioJi 

W.O.MOOBE.  ViiUsdSl'xteiArmv. 
Fehmary  21. 1868. 
Bcspectfully  referred  to  the  honorable  the  Seore- 
lary  of  the  Traaeury,  for  hia  iHformiition, 
By  order  of  the  President : 

W.  G.  MOORB,  United  Statu  Army. 

Teeasubt  Depabtuekt,  Februarv  2S,  186S. 
I  eeitify  the  within  to  be  trne  copisa  of  the  copies 
of  orders  of  the  Preaident  on  file  in  thLaDeoartment 
for  the  removal  of  Edwin  H.  Stanton  from  the  office 
of  Secretary  for  the  Department  of  War  and  the  ap- 
pointment of  Lorenao  Thomas  to  be  Secretary  ad 

'"'"'  H.  MeCULLOCH, 

Secretary  of  the  Treamni. 

Mr.  Manager  BUTLER.  Mr.  President,  we 
have  here  now  an  official  copy  of  General 
Oriiers  No.  17,  of  which  General  Eraory  spoke, 
and  we  now  offer  it,  so  that  there  may  be  no 
mistake  that  this  document  and  the  one  shown 
to  him  are  the  same  eo  far  as  regards  the  point 
at'i  BSne.  [The  document  was  handed  to  the 
counsel  for  the  respondent,  and  presently  re- 
turned to  the  Managers.]  Do  you  want  it 
read? 

Mr.  STANBBRY.    Oh,  no. 

Mr.  Manager  BUTLER.  Then  we  offer  it 
without  reading  it. 

The  document  is  as  follows :    . 
[General  Orders,  No.  17.] 

WaH  DBPtBTMBST, 
AwnTANT  OESEHAL'a  OfFtCB, 

WASHiwaTOK,  March  H,  ISCT, 
The  following  acts  of  CongresB  are  pnbliBhed  for 
tbeinformation  and  government  of  all  COnCEmed: 

I.  An  aot  making  appropriations  for  the  support 
ol  the  Military  Academy  tor  the  year  ending  June 
30.1868. 

II.  An  act  making 


I.— [PnBLic— No.  54.] 


litary  Academy  f^ 
1863,  and  for  othe 

'it  enacted  bv  the  St 
of  the  United  Stal 

ltd.  That  thefoll^..- — 

hereby,  appropriated,  o 


ale  and  Haate  of  Represi 
i  q/  America  in  (httgrest 


ted,  fortheBupport 
!ar  ending  the  SOth 

eadets,  and  mnai- 


For  pay  of  offi 
dlaus.  1154,840. 

For  pay  in  lieu  of  clothing  to'  of^cera'  aervi 
|156. 
For  cnrrent  and  ordinary  expenses,  166.167. 
For  increase  and  expense  or  library,  SS.OOO. 
For  eipensea  of  Board  of  Visitora,  $5,000. 
For  foralB  fur  Brtillery  and  oavolry  horBes,  {6 


For  horses  for  artillery  and  oaTokypraetlee,  11,000. 
For  repairsof  ot&cera'  quartera.  $5,000. 
Foitargetsand  batteries  for  artillerypractice,  (300. 
For  furniture  of  cadets'  hoapital,  t'M. 
For  gas  pipes,  gasometers,  and  retorts,  S60D. 
For  malerials  for  quarters  for  subaltern  ofEoarai 

iling  Ike  barracks  and  other 


aeademio  buildini 

oooking  for  the  ca ,  .., „ ,.._. 

ings.  inctading  the  Introductiun  of  baths  for  tbesiek. 


3  cadet! 


opriations,  for  whioh  BstimatcB 


nKoadBtlanndry,  $5,000. 
ire  for  eotdicrs'  hospital.  $1 
ing  the  supply  of  water,  rep 


(7,500. 

Bill  oreaat-higu  wan  ui  wamr  uaitery,  *if.iAiu. 

For  permanent  derrick  on  the  wharf.  £2.500. 

Sbo,  2.  And  be  itfurlher  enacted  Tbat  thecadet=  „. 
the  Military  Academy  be  entitled  to  the  ration  now 
rec^red  br  the  aouig  midshipmen  at  the  Naval 
Academy,  oommeiiBiDB:  at  the  date  of  the  appioTal 
of  the  law  Bnth<niiinK  the  same. 

^,3,  And  be  ilfyrthereaaeled.  That  hereafter  the 
Bsriitontproi^raor  of  Spanish  shall  receive  the  same 
pay  and  smolnments  allowed  to  ether  assistant  pra- 
lesson  of  the  aeodemy. 

Sk.  i.  And  he  Hfitrther  enacted.  That  no  part  of 
the  moneys  apprapiiated  by  this  or  any  other  aot 
shall  baanpliwl^thepayorsubeistenoe  of  any  cadet 


te  deolared  t: 

ent  of  the  United  S 

e  1st  day  of  January.  1667,  until 


II.-[PifBLic-No.B5.] 
Dg  appropriations  for  the  support  of  the 
the  year  ending  June  30,  1868,  and  for 


iifntMitt  ^e'followiDB  niiiuibe,  aod  the  s 

hereby,  appropriated. ontof  any  money^  in  the  Treas;; 


8of  n 


nitmci  transportE 


on  of  ri 


s   far 


medical  attendance,  S300.000. 

For  pay  of  the  Army,  Slt,76T,9S2. 

For  commutation  of  oficeis'snbsis 

For  commutation  of  forage  for  officers'  horses, 
S1(M,600. 

For  payments  in  lien  of  elotbing  for  officers'  ser- 
vants, S276,978. 

For  payments  to  discharged  soldiers  for  clothing 
not  drawn,  S200.000. 

For  oontingencies  of  the  Army,  8100,000.      , 

For  artificial  limbs  foreoldiErsaadseamen.$70,000. 

For  Army  medical  museum,  *10  000. 

For  medical  works  for  library  of  Surgeon  Qanaral'a 
office,  SlO,O00. 

For  expenses  of  Commanding   General's   office, 
$10,000. 

For  repairs  and  improvements  of  armories  and 

For  arsenal  and  armory  at  Rock  Island,  niinois, 
^686,500. 
For  the  erection  of  a  bridge  at  Kook  Island,  Illi- 

._._    j_i  |j    jjjg  jiiief  of  ordnano- 

the  ownerahipofaaidbridi,, 

„_ „ the  United  Slates,  and  the 

Rock  Island  and  Pacific  Railroad  Company  shall 
have  the  right  of  way  over  said  bridge  for  all  pur-  , 
poses  of  transit  across  the  island  and  river,  upan  the 
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ingaaid 
ofWar, 


bridge,  sDi 
id  bridge  ii 


:o  the  United  States,  farat,  half  th 


■aenal.  West  Troy,  New  York, 


or  Alleghanr  araenal.  Pitlsburg.  Pcnnsylva 

000. 

orCliampt^D  arsenal,  &t  YergenneE,  Verm 


lis.  p.Q 


Union  aiisenal,  Fort  Union,  NewMex 


810.00. 

Eor  Frankford  araeiBl,  Bridesbnrg.  Pennsylvaniii, 
-S30.DIX>. 

ForKennebea  arsenal,  Anguata.  Maine.  £1.535. 
For  IndiaaapoJia  arseaul,  Iiidlajispolis,  Indiana, 
$189,825. 

For  Lea.Teniiurtb  arsenal,  LeaToanortb,  Kansas, 
815,00" 
■For 

For  pitesville  arsenal.  PikesTiHe,  Maryland,  $S00. 

For  St.  Louis  arsenal.  St.  Lonia.  Missouri.  S85.DII0. 

For  Wosbinfrton  arsenal.  Washington,  District  of 
Columbia,  $50,000. 

For  Watertoirn  arsenal,  Watertown,  Masauoba- 
aetta,  121.667. 

For  the  purcbaso  ot  tbe  Willard  Sears  estate,  ad- 
jainiDE  the  Watertown  arsenal  Ki'ounds.  S40.7D0.  or 
somuoh  thereof  as  moy  be  neeesaary;  and  thoSeore- 
tarr  of  War  ia  hereby  authorized  to  aell  at  nublio 
anotion  a  lot  of  land  belonging  to  the  United  States, 
situated  in  SoutltBoaton,  if.  in  bis  opinion,  tbe  same 
ia  not  needed  for  the  public  aerviee,  and  pay  the  pro- 

Bareau  of  Refugees,  Freedmen,  and  Abandoned 


.  For  oommisaarr  stores,  (l^OO.ODO. 

For  medloal  departmeutrMia.OOO. 

For  transportation,  8800,000.  ^ 
■i  VorsohaalBuperinlcndeats,  {25,000. 

For  bnildings  for  lohoals  and  asyluma.  iueludinli 
gonstiaotioi].  rental,  and  lepiurs,  1300.000. 

For  taleraaphinl  and  postase.  tlS.OOOi  Provided, 
^ai  tbe  Commissioner  be  herebrauthoiiied  to  appl7 
any  balanne  ou  hand,  at  this  date,  of  the  refngeea 
aJid&tedmen'B  fund,  aeoountad  far  in  hia  laat  annual 
report,  to  aid  educational  InstitnUons  aoCnally  ineor- 
porated  forloTslrefageea  and&eedmea;  And  dto- 
vided/tirilier,  Itaot  no  agent  or  elerk  not  neretofure 
authorised  bylaw  ahall  receive  a  monthly  allowance 
exceeding  (he  sum  ol'83Xi. 

Sec.  2.  And  be  H  fanhsr  eaaefed.  That  the  head- 

Snartera  of  thei3eneral  of  the  Army  of  tbe  United 
tatea  shall  be  al  the  eity  of  Wnsbington,  and  all 

tions  issued  by  the  fteaident  or  Seoretai 
shall  be  iaaned  through  tbe  General  of  I 
and,  in  case  of  bis  inability,  through  the  nexc  in 
rank.  The  General  of  tbe  Army  shall  not  be  re- 
moved, suspended,  or  relieved  from  command,  or 
asjigned  1«  datf  elsenhete  than  at  said  beadqoai- 
ters.  eioept  at  his  own  request,  without  the  prerions 
approval  of  tiie  Senate ;  and  any  orders  or  instnic- 
tfons  relating  to  militair  opsratlaaa  iraued  eontrary 
to  the  requirements  of  tiiis  section  shall  be  nnll  and 
Toid:  and  any  officer  who  shall  Issue  orders  or  in- 
atruotloDS  contrary  to  the  provisions  of  this  section 
shall  be  deemed  gnilty  of  a  misdemi 
and  any  offieer  off      .---^-. 


7oTwa' 


Uie  Army  who  shall  transmit,  oon- 
irai7  to  the  provisions  of  tbia  aeclion,  knowing  ^al 


such  orders  were  so  issued,  shall  be  liable  to  imprison- 
ment Cor  not  less  than  two  nor  more  than  twenty 
yearsj  upon  caaviction  thereof  in  any  court  of  eompe- 

Ssa  3.  Jndfteft  Artier  ennclerf.  That  section  three 


ireuj,  repvmeu. 

/urlher  eaaeted.  That  the  sum  of 

e  same  ia  hereby,  appropriated  out 

., he  Treason'  net  otherwise  aptiro- 

priated,  to  ba  diabursad  by  the  Seorotary  of  War,  in 


8150,000  bt 

printed,  to  ba  diabursad  by  the  Seorotary  of  ' 
tbe  erection  of  &re-proaf  buildiugs  at  or  n 

city  of  JefTanonville,  in  tha  State  of  Indian-, . 

used  as  storehousee  for  QoTemment  property. 

Sso.5.  Attdbeit/UrtkertwuUd.  That  it  shall  be  the 
duty  of  the  officers  of  the  Armyand  ZTayy  and  of  the 
Freed  men's  Bureau  to  probibitand  prevent  whipping 
or  maiming  of  the  person,  as  a  punishment  fbrnny 
crime,  misdemeanor,  or  offense,  by  any  pretended 
civil  or  military  authorilj'  in  an;  State latel;  In  re- 
bellion nntil  ttaeoivilgovemmentofsuoh  State  shall 
havo  been  restored  and  shall  have  been  reoDgniaed 
by  the  Congress  of  the  United  States. 

Seo.  e.  And  be  il  fiiTtlur  enacled,  That  all  militia 
forces  DOW  arganiied  or  in  service  in  either  of  the 
States  of  Vir^ia,  NorQi  Caroling  South  Carolina, 
Geonfia,  Florid^  Alabama,  Louiaiana,  Mtssiaaippi, 
and  lezas  be  fbrthwith  disbanded,  and  that  the  lUr- 
'     ""  ■        sroollini 

natuiaes 


taorlied  to  pay,  under  such  regula- 
Eumtory  of  War  ahall  prescribe,  Inaddi- 
nount  reeeiTedby  them,  fbr  tbe  travel- 
of  auch  Oalifomia  and  Nevada  valun- 

.  — -  diaehnrsedin  NowMoziea,Arliona,ar 

Utah,  and  at  points  fistantfrom  tbe  place  or  places 


if  enlistment  snch  proportionate  anm  acoording  to 
'     "  '       ~  traveledas  baveboen  paidto  the  troDpa 
tea  similarly  situated;  and  auoh  amount 
■"* "■ "  "--ibyap- 


shall  b< 

flpriated  out  t.  —  — 
itherwise  appropriated. 
Approved  March  2. 186T. 

III.-[POBUC-So.86.] 
\.n  act  making  appronriationa  lor  the  cc 


— t  other  works  of  defenae  for  the  fiscal  yc 
ing  Jnne30, 1U63. 

BeileaactedbnlkcSeaale  and  Haate  of  Hen; 
-  -  of  the  UniledSlatea  of  Ame'-  '-  " 


temiled.  That  the  following  sums 

hereby,  appropriated  out  of  any  money  in  the  Trei 

ury  not  otherwise  appropriated  for  the  construcdc 


I'reas- 

and  repair  of  certain  fortificationa  anj 

uLuer  worka  of  defense  for  (he  year  ending  the  30th 
of  June,  I86St 

For  Fort  Scommel,  Portland,  Maine,  850,000. 

For  Fort  Georges,  on  Hog  Island  ledge,  Portland. 
Maine.  850,000, 

ForFortWinthrop.  Boston,  Mafsachusette.JaO.OOO. 

For  Fort  Warren.  Boston,  Massaohusetla,  850.000. 

Forfurt  at  entrance  of  New  Bcdlord  harbor,  Mas- 


„ Schuyler, 

Mew  York,  850,000. 

For  fort  on  site  of  Fort  Tompkins,  Staten  Island, 
Mew  York,  850,000. 


)r  fort  at  Sandy 


Forr 


\&a&y  Hook.  New  Jersey.  850.000. 
of  Fort  Washington,  on  thei'otomi 


For  Fort  Monroe,  Hampton  Roads,  Virginia, 
150.000. 

For  Fort  Taylor,  Key  West,  Florida.  850.000. 

For  Fort  Jefferson,  Garden  Key,  Tortugas,  850,0«i. 

For  FartClincb.AmeIia  Island.  Florida.  £^,000. 

For  fort  at  Fort  Point,  San  Francisco  Bay,  Califor- 
nia. 850.000. 

For  fort  at  Lime  Point,  California.  850.000, 

For  fort  at  Alcatray  Dlaud.  San  Francisco  Bay, 
California,  ^lO.'.OOO. 

For  Fort  Preble,  Portland  harbor,  Mune,  850,000. 
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For  Fort  McClary.FoiUaiciuUi  haibor.Nen'Eamp- 
lirc,  850,000. 

For  Fort  IndepeniJenoe,  Boston  .harbor,  Maasn- 
lusetts,  S50,00a. 

For  Eurvey  of  northern  8nd  northwestern  lakes, 
imivtn 

the  outlet  of  Lake  Cham- 
of  instruments,  810,000, 


plain.  825,000. 

For  purchase  of  sites  n 
feneea:  Provided.  That 

e  Secretary ■ 


For  porohW 


}■  Gene 


)  snch  purchase  shall  be 
roval  01  its  espedienoy  by 
lidityolthotitfoby 


__. oicept  apOD'lhe  approval  ol  ilB  ex- 
pediency by  the  Seoretarr  of  War  and  of  the  validity 


troops  at  tiia  depot  of  engiaeer 
euuinit^Buniu  Dt.  uouiSi  Misnuri,  #20.000. 

For  coDStrootion  and  repair  of  banaoki  and  quar- 
ters for  engineer  troops  at  the  depot  of  encinBeF  anp- 
plies  at  Wnistt's  Point,  Stw  York,  j2S,O0a 

Sao.  2.  And  ha  it  fyrthar  maelfd.  That  there  shall 
not  be  over  fifty  percent,  of  the  Ibregoine  appropri- 
adous  eipended  daring  the  fisaal  year  eadin(  30tb 
June.  ISOe.  and  the  residne  thereof  shall  not  be  ex- 
pended til]  otherwise  ordered. 

Sso.S.  Andbe  itftii-iher  fnoclerj.  That,  in  Order  t^ 
determine  the  relative  powers  of  reaistance  of  Che 
turret  and  the  broadside  systems  of  iroa-olad  vessels 

are  adequate  to  tbc  rapid  destruetlon  of  the  heaviest 
plated  ships  now  built,  or  deemed  practicable  on 
either  system,  andvhether  or  cot  our  beet  stone  forts 
wiU  resist  our  heaviest  Btms,  and,  if  not,  what  in- 
eteaae  in  strength,  by  adding  either  stone  onron  or 
variation  in  form,  is.necesaary  to  that  end.  the  See- 
rstary  of  War  and  the  Secretary  of  the  Navy  are 
hereby  authorised  to  detail  a  joint  board  of  not 
loss  than  six  competent  offloers,  three  from  the  Army 
and  three  from  the  Navy,  whose  duty  it  shall  be  to 
construct  and  test,  byfiringnpontiiein.  snch  targets 
aa  they  may  deem  necessary  for  the  purposes  above 
named.  AodtbeSeeretarrof Warand theSecretary 
of  the  Navy  are  hereby  aatboiiied  and  direotcd  to 
supply  the  boaid  with  inch  fiwiUUea  ibr  this  purpose 
as  they  may  leqnire :  I^vided,  ItCBubedonefrom 
the  unexpended  funds  and  materials  now  at  their 
disposal,  the  expenses  to  be  borne  eqnally  by  the 

'"■ ■■  '■'-'ylTepartments,— '  '■-'—  —'■  '"■—'■  " 

sthcSec— '— 

ved  March  3, 18 
ly  order  of  the  Secretary  of  War. 

B.  D.  TOWSSEND, 
Ja»i8la«(  Adjutant  fleneri 


George  W.  Wallace  swora  and  eiamiaed. 

By  Mr.  Manager  Butler; 

Question.  What  is  jour  name  and  rank  in 
the  Army  of  the  United  States,  if  you  Lave 
any? 

Ansjcffr.  George  W.  Wallace,  lieuienant  col- 
onel of  the  twelfth  infantry,  commanding  tlie 
garrison  of  Washington. 

Question.  How  long  bave  jou  been  in  com- 
mand of  the  garrison  of  Washington? 

Answer.  Since  August  last. 

Qaesiim.  What  time  in  August? 

Aiimeer.  The  latter  partofthemonth.  The 
exact  date  I  do  not  recollect. 

Question.  Slate  if  at  any  timeyou  were  sent 
for  to  go  to  the  Executive  Mansion  about  the 
23d  of  February  last. 


Answer.  On  the  22d  of  February  I  received 
a  note  from  Colonel  Moore  desiring  to  see  me 
the  following  morning  at  the  Biecutive  Man- 

Questton.  Who  is  Colonel  Moore? 

Answer.  He  is  on  the  staffof  the  President; 
an  officer  of  tbe  Army. 

Question.  Does  he  act  aa  Secretary  to  tbe 
President? 

Answer.  I  believe  he  does. 

Question.  You  received  that  note  on  the 
night  of  the  22d  ;  about  what  time  at  night? 

Answer.  About  seven  o'clock  in  tbe  evening. 

Quesiioii.  Was  any  time  designated  when 
you  should  Ko7 

Answer.  Merely  In  the  morning. 

Question.  Sunday  morning  1     Did  you  go? 

Answer.  I  did. 

Quesfitm.  At  what  time  in  the  morning? 

Ausv>er.  About  ten  o'clock. 

Question.  Did  you  meet  Colonel  Moore 
there? 

Answer.  I  did. 

Quetiion.  What  was  the  business  ? 

Answer,  He  desired  to  see  me  in  reference 
to  a  mattfir  directly  concerning  myself. 

Question.  How  concerning  yourself? 

Answtr.  Some  time  in  December  my  name 
had  been  submitted  to  Ihe  Senate  for  brevets. 
Those  papers  had  been  returned  to  the  Exec- 
utive Mansion,  and  on  looking  over  them  he 
was  under  the  impression  that  my  name  had 
been  set  aside,  and  hisotgectwas  to  notify  me 
of  that  fact  in  order  that  I  might  make  use  of 
influence,  if  I  desired  it,  to  have  the  matter 
rectified. 

Question.  After  that  did  he  say  anything 
about  your  seeing  the  President  7 

Answer.  I  asked  him  how  the  President 
was.  He  replied  "  Very  well ;  do  you  desire  to 
see  him,"  to  which  I  replied  "  Certainly;"  and 
in  the  course  of  a  few  moments  I  was  admit- 
ted into  the  presence  of  the  Executive. 

Question.  Was  a  messenger  sent  in  to  know 
if  he  would  see  you  ? 

Answer.  I  am  unable  to  answer.  I  had  a 
conversation  with  Colonel  Moore  at  the  time. 
He  notified  bim. 

Question,  DidColonelMooreleare  the  room 
where  you  were  conversing  with  him  until  you 
went  in  to  see  the  President? 

Answer.  He  left  the  room  to  bring  out  this 
package  of  papers.    No  other  object  that  I  am 


;  he  passed  in  the  same. 


Answer.  Yes.  s 
door  I  did. 

Qiiestion.  And  came  out  and  brought  a 
package  and  explained  to  you  that  your  name 
appeared  to  be  rejected  and  then  yon  went  in 
to  see  the  President  ? 

Answer.  I  did.     I  went  in  at  ray  own  re- 

Qwestion.  After  you  bad  passed  the  usual 
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salutSitions  ivhat  was  the  first  thing  he  said  to 
you? 

Answer.  The  President  asked  me  if  any 
changes  h&d  been  made  in  the  garrison  nittiiu 
a  short  time  ;  any  movement  of  troops. 

Queation.  The  garrison  of  Washington  ? 

Ansv>er.  The  garrison  of  Washington. 

Quemon.  What  did  you  tell  him  ? 

Answer.  1  replied  that  four  companies  of 
the  twellUi  infantry  had  been  sent  to  the  sec- 
ond military  district  on  theTthof  January,  and 
beyond  that  no  other  changes  had  been  made. 
In  doing  so  I  omitted  to  mention  anothereom- 
pany  that  I  have  since  thought  of. 

Queetion.  End  he  ever  sent  to  you  on  such 
&D  errand  before? 

Mr.  CURTIS  and  Mr.  EVARTS.  He  did 
not  send  this  time- 


see  differently  when  we  get-through.  [To  the 
witness.]  Did  he  ever  get  you  into  his  room, 
directly  or  indirectly,  in  order  to  put  such  a 
question  as  that  before? 

Mr.  EVARTS.  That  wo  object  to.  It  as- 
sumes that  he  was  cot  in  then. 

Mr.  Manager  BUTLER.  If  he  was  not  got 
ia,  how  was  he  there? 

Mr.  EVARTS.  This  witness  has  said  that 
upon  his  inquiry  how  the  President  was  the 
Private  Secretary  said  "Would  you  like  to 
see  him?"  and  the  witness  said  "Certainly," 
and  went  into  his  room.  If  that  is  being  got 
into  his  room,  directly  or  indirectly,  I  am  very 
much  mistaken. 

Mr.  Manager  BUTLER.  I  assumeonethe- 
ory,  Mr.  President,  and  the  counsel  assume 
another, 

Mr.  EVARTS.  No;  I  follow  the  testimony. 
I  assume  nothin;;. 

Mr.  Manager  BUTLER.  I  again  say  that  I 
assume  another  theory  upon  the  testimony, 
and  I  think  the  testimony  was  that  he  came 
.  there  by  the  proearenient  of  the  President.  I 
should  so  argue  to  the  Senate  if  it  beoome  my 
opportunity  to  argue;  but,  without  pausing  for 
that,  I  will  ask  this  ij^uestion.  [To  the  wit- 
ness.] Were  you  ever  in  that  like  position  with 
regard  to  the  President  before  you  got  there 
then? 

Anwter.  Never. 

Question.  Did  be  say  to  you  anything  upon 
this  subject;  "I  asked  the  same  question  of 
your  commander,  General  Emory,  yesterday, 
and  het«ld  me  the  same  as  you  do?" 

Answer.  I  do  not  understand  the  question. 

Question.  Did  he  saj"  to  you  that  he  had 
asked  the  same  question  the  day  before  of 
General  Emory,  and  got  the  same  answer  ? 

Answer.  Noj  sir. 

Question.  Did  he  speak  of  it  as  a  thin?  that 
he  desired  to  know  or  a  thing  that  he  did  know 
already  t 

Mr.  EVARTS.  What  he  did  say  is  the 
question  t 


Mr.  STANBERY.  We  object,^  Mr.  Chief 
Justice,  to  that  mode  of  examination -in- chief. 
That  way  of  examining  a  witness  is  altogether 

Mr.  Manager  BUTLER.  I  will  not  press  it, 
sir.  I  always  desire  to  waive  whenever  I  can. 
[To  the  witness,]  Was  there  anything  more 
said? 

Answer.  Nothing  more  stud  on  that  subject. 

Question.  On  your  part  or  his? 

Answer.  Neither. 

Question.  Did  you  find  out  neKt  day  that  you 
bad  not  been  rejected  by  the  Senate  ? 

Mr.  STANBERY.  What  has  that  got  to  do 
with  it? 

Mr.  EVARTS.     It  is  wholly  immaterial. 

Mr.  Manager  BUTLER.  Not  at  all.  The 
President  sends  for  an  officer  of  the  Army 
through  his  Secretary,  and  informs  him  that  the 
Senate  has  rejected  him,  and  then  having  got 
him  into  his  presence  begins  to  inquire  about 
the  movement  of  troops  when  it  was  not  true 
that  he  had  been  rejected. 

TheWiTHBaa.  Iflusedtheword  "rejected" 
in  my  testimony  I  was  not  aware  of  it.  I  do 
not  know  that  that  was  the  expression  ;  and 
when  I  come  to  reflect  I  think  the  language 
was  that  my  name  had  been  *'  set  aside." 

Mr,  Manager  BUTLER.  What  made  yon 
change  it? 

Mr.  STANBERY.  He  did  not  change  it, 
He  said  "  set  aside"  before. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Do  yon  say  now  that  yoa  did  cot  understand 
that  you  were  rejected  ? 

Answer.  That  my  name  was  set  aside.  My 
own  view  of  the  matter  was  that  I  had  been 
rejected. 

Question.  If  that  was  your  view  why  did  you 
change  the  language  just  now  from  "  rejected" 
to  "set  aside?  ' 

Mr.  EVARTS.  He  did  not  change  iL  He 
said  "set  aside"  before.  It  was  you  that 
changed  it. 

Mr.  Manager  BUTLER.  I  understand  what 
he  says,  perfectly. 

Mr.  EVARTS  and  Mr.  STANBERY.     So 


BUTLER,  {to  the  witness.) 
Why  did  you  interrupt,  sir,  and  say,  "  Wei!,  I 
do  not  know  that  I  did  say  'rejected?'  " 

The  Witness.     I  have  a  perfect  right,  sir, 
I  presume,  to  make  use  of  such  language  ai 
think  proper  in  my  replies. 


ink  proper  in  my  replies. 

Mr.  Manager  BUTLER.     Undoubtedly. 


done 
ther* 

The  Witness.  My  reason  was  to  correct 
any  misapprehension  in  regard  to  the  expres- 
sion of  Colonel  Moore.  My  own  view  was  that 
it  amounted  to  a  rejection  ;  but  he  said  "  Bet 
aside ;"  he  used  that  language,  I  believe. 

Qiteaiion.  Did  he  make  any  difference  be- 
tween "set  aside"  and  "rejected"  that  yoo 
know  of  at  that  time  ? 
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Answer.  No,  sir. 

Question.  Did  he  adviseyoutouseinflneDoe 
with  Senators  to  get  yourself  confirmed? 

■Mr.  STANBEBY.  What  has  that  to  do 
with  the  question — what  Colone!  Moore  ad- 
vised hini? 


because  there  wa 

with  Senators  if  ho  did  not  tinderstand  that  he 
was  rejected.  (To  the  counsel  for  the  respond- 
ent.]    Do  yoa  eontiHue  jour  objection? 

Mr.  STANBERY.  Oertaitily;  but  there  is 
no  use  to  continue  it;  you  lieep  on  asMng  the 
question  in  tiat  way.  [A  pause.]  Are  you 
tnrongh  with  the  witness,  Mr.  Manager? 

Mr.  Manager  BUTLER.  I  will  let  youknow 
when  I  am,  sir.  [A  pause.]  I  am  now  through 
with  the  witness. 

Mr.  STANBERY.    So  are  we. 

Mr.  DRAKE.  Mr.  President,  I  move  tliat 
the  Senate  take  a  recess  for  ten  minutes. 

The  motion  was  agreed  to;  and  the  Senate 
resumed  its  session  at  two  o'clock  and  fortj- 

The'  CHIl^F  "justice.  The  honorable 
Managers  will  proceed  with  their  evidence. 

Mr.  Manager  WILSON.  We  now,  offer  a 
certified  copy  of  the  order  restoring  General 
Thomas  to  the  duties  of  the  Adjutant  Gen- 
eral's office. 

_  The  CHIEF  JUSTICE.  Is  there  any  ob- 
jection to  the  order? 

Mr.  STANBERY.  Has  not  that  been  pnt 
in  before? 

,  Mr.  Manager  WILSON.  No,  sir;  this  is 
the  order  of  the  General  of  the  Army,  issued 
in  pursuance  of  the  President's  request,  which 
we  put  in  before. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order. 

The  Secretary  read  as  follows : 

IlKADOnAETBHS  AbJ[T  OP  THE  UnITBO  STATES, 

Washisoton,  D.  C  Ffbriutrv  1+.  1868. 


President  of  the  United  States  desire 
yout  dufips  na  Adjutant  General  of  tl 
Very  rcapootf ully,  soura, 

C.  B.  COMSTOCK. 
Brewl  Brisadier  General,  A.  A.  0.  D.  C. 
Genera]  L.  Tbouas.  AiUviant  Oeaeral. 
Ofllcinl  Mipy  for  Hon.  B.  M.  Stanton.  Secretary  of 


War. 


L.tHOMAS; 
Ac/JvlaHt  Oeaeral 
Gesebal's  Office.  Febrvanill,  iSSS. 
E.   Chan'dleb  sworn  and  exai 


Willi 
ined. 

By  Mr.  Manager  Bctlbr! 

Question.  Mr.  Chandler,  I  believe  you  were 
Once  Assistant  Secretary  of  the  Treasury? 

Answer.  I  was,  sir. 

Question.  From  what  time  to  what  time  ? 

Answer.  From  June,  1865,  until  the  80th of 
November,  I8fi7. 


Question.  While  in  the  discharge  of  the 
dutiea  of  your  office,  did  you  learn  the  office 
routine  of  practice  by  which  money  was  drawn 
from  the  Treasury  for  the  use  of  the  War  De- 
partment? 

Ansreer.  I  did,  air. 

Question.  Will  yon  stat*  the  steps  by  which 
money  could  be  drawn  from  the  1  reasury  for 
'le  use  of  the  War  Department? 

Answer.  By  requisition  of  the  Seeretarj  of 
War  upon  the  Secretary  of  the  Treasury,  which 
reqnisi  tion  passes  through  the  accountjngoffices 
of  the  Department,  and  is  then  honored  by  the 
issue  of  a  warrant  signed  by  the  Secretary  of 
the  Treasury,  upon  which  the  money  is  paid  by 
the  Treasurer  of  the  United  States. 

Question.  Please  name  the  accounting  offi- 
ers  through  whose  offices  it  will  pass. 

Answer.  The  Second  Comptroller  of  the 
Treasury  has  the  control  of  the  War  and  Navy 
accounts.  Several  of  the  auditing  officers  pass 
upon  war  requisitions — the  Second  Auditor  and 
the  Third  Auditor,  and  poaaibl^  others. 

Question.  Please  trace  and  give  the  offices, 
if  you  can,  through  which  a  requisition  from 
the  War  Department  for  money  would  go,  from 
one  office  to  the  other,  until  the  money  would 
get  back  to  the  War  Office  ? 

Answer.  My  attention  has  not  been  called  to 
that  subject  until  now,  and  I  am  not  sure  that 
'  ■  n  state  accurately  the  process  in  any  given 
.  My  impression,  however,  is  that  a  re- 
quisition from  the  Secretary  of  War  would  come 
to  the  Secretary  of  the  Treasury,  and  pass  from 
the  Secretaiy's  office  to  the  office  of  the  Second 
Comptroller  of  the  Treasury  for  the  purpose 
of  ascertaining  whether  or  not  the  appropria- 
tion upon  which  the  draft  was  to  be  made  had, 
or  had  not,  been  overdrawn.  The  requisition 
would  pass  from  the  office  of  the  Comptroller 
through  the  office  of  the  Auditor,  and  thence 
back  to  the  Secretary  of  the  Treasury.  There- 
upon, in  the  warrant  room  of  the  Secretary  of 
the  Treasury,  a  warrant  for  the  payment  of  the 
money  would  be  issued,  which  would  also  pass 
through  the  office  of  the  Comptroller,  being 
countersigned  by  him.  Then  it  would  pass  into 
the  office  of  the  Register  of  the  Treasury  to  be 
there  registered,  and  thence  to  the  Treasurer 
of  the  United  States,  who,  upon  this  requisi- 
tion, would  issue  his  draft  for  the  payment  of 
the  money.  This  is  substantially  the  process, 
although  i  am  not  sure  that  I  have  stated  the 
different  steps  accurately, 

Qtiesfion.  Ought  it  not  to  go  to  the  Second 
.nditor  first  ?^ 

Ansu^er.  Quite  possibly  the  requisition  would 
first  go  to  the  Auditor. 

Question.  The  Second  Auditor  and  then  the 
Comptroller? 

Answer.  The  Second  or  Third  Auditor,  and 
then  to  the  Comptroller. 

Question.  Is  there  any  method  known  to 
you  by  which  the  President  of  the  United 
States  or  any  other  person  can  get  money 
from  the  Treasury  of  the  United  States  fur  the 
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use  of  the  War  Department  except  through  i 
requisition  of  the  Secretary  of  War? 
Answer.  There  is  not. 

w  desire  to  ask  jon  what  i 


the  CI 


le  of  is 


noffi- 


.  .ir,snr  who  has  been  confirmed  by  the  Senate? 
What  13  the  official  routine  in  the  Treasury 
Department?    I  suppose  it  ia  the  same  for  all? 

Answer.  A  connnission  is  prepared  in  the 
Department  and  signed  by  the  Secretary.  It 
is  forwarded  to  the  President  and  signed  by 
him.  It  is  then  returned  to  the  Treasury 
Department,  wbece,  in  the  case  of  a  bonded 
officer,  it  is  held  until  his  oath  and  bond  have 
been  filed  and  approved ;  in  the  case  of  an 
officer  not  required  by  law  to  give  bond  the 
commission  is  held  until  he  qualifies  by  taking 
the  oath.  It  is  my  impression  that  this  is  the 
usual  form.  There  are  aome  officers  in  the 
Treasury  Department  whose  commissions  are 
countersigned  by  the  Secretary  of  State  in- 
stead of  by  the  Secretary  of  the  Treasury. 
The  Assistant  Secretaries,  for  instance,  have 
commissions  which  are  countersigned  by  the 
Secretary  of  State  and  not  by  the  Secretary  of 
the  Treasury. 

Question.  As  I  suppose  the  Secretary  of  the 
Treasury's  own  commission  is? 

Anmoer.  It  issaea  from  the  office  of  the  Sec- 
retary of  Stale,  I  suppose. 

Question.  On  the  20th  of  November,  1867, 
was  there  any  vacancy  in  the  office  of  Assistant 
Secretary  of  the  Treasury? 

Answer.  There  was  not,  sir. 

Questwn.  Was  there  any  vacancy  up  to  the 
30th  of  November? 

ATiswer.  There  was  not. 

Question.  Do  you  linow  Edmund  Cooper? 

Mr.  STANBEilT.  Will  the  honorable 
Manager  allow  me  to  asl;  what  is  the  object  of 
thia  testimony  about  Mr.  Cooper?  What  is 
the  purpose? 

Mr.  Manager-  BUTLER.  The  object  is  to 
show  that  one  of  the  mays  and  means  described 
in  the  eleventh  article  by  which  the  President 
proposed  to  get  control  of  the  moneys  of  the 
United  States  appropriated  for  the  nse  of  the 
War  Department  was,  against  law  and  without 
right,  to  appoint  his  Private  Secretary  Assist- 
ant Secretary  of  the  Treasury. 

Mr.  CUKTIS.     Is  that  all  the  answer? 

Mr.  Manager  BUTLER.  I  have  answered 
BO  far.  If  you  have  any  other  question  I  shall 
be  very  glad  to  answer  it. 

Mr,  CURTIS.  Is  that  the  only  answer  you 
make  to  the  question? 

Mr.  Manager  BUTLER.  It  is  a  sufiicient 
answer,  in  my  judgment,  for  the  time. 

Mr.  EVABTS.  What  part  of  the  eleventh 
article  is  this  applicable  to  ? 

Mr.  Manager  BUTLER.      Both  the  eighth 
and  the  eleventh  articles.    The  eleventh  article 
chafes  him  with — 
"Vah 


the  functions  of  the  offioa  of  Seoratary  for  the  De- 
partment of  War,  notHithstandinKtbersfusol  of  the 
Senata  to  poncur  &a.:  and,  also,  by  further  unlaw- 

vise  and  contrive,  meana.tbon  and  there,  to  prevent 
tbo  execution  of  an  not  entitled  'An  net  miikio? 
"      ■'  tt  of  the  Armv  for  the 


. ^tof  the  rebel  Bi 

passed,"  Ix. 

And  in  order  to  get  the  meansof  doing  that, 
he  wanted  to  control  the  purse  as  well  as  the 
sword,  and  he  wanted  bis  man,  bis  Secretary, 
if  in  no  warmer  and  closer  relations  to  him,  to 
be  in  the  office  of  Assistant  Secretary  of  the 
Treasary,  the  Assistant  Secretary  of  the 
Treasury  now  by  law  being  allowed  to  sign 

Mr.  Manager  BINGHAM  and  Mr.  Manager 
WILSON.     Then  the  eighth  article. 

Mr.  Manager  BUTLER;  Then,  as  my  asso- 
ciates call  to  my  attention,  the  eighth  article 
charges  that— 

"With  intent  unlawfully  to  _oontro!  tl      "'  " 


rvice  and  for  tb< 
ly  of  February,  ii 


>ted  for  the  u 
of  War,  on  t 


"did,  Hnlawfiilly  and  contrary  to  tbo  provisions  of 
an  act."  &a.— 
Do  these  acts. 

Mr.  EVARTS.  No;  appointed  Thomas. 
You  now  propose  to  prove  under  that  that  he 
appointed  Cooper,  or  tried  to  do  so. 

Mr.  Manager  BUTLER.  This  is  the  means : 
"  with  intent  unlawfully  to  control." 

Mr.  EVARTS  and  Mr.  STANBERY.  Did 
what?  ■ 

Mr.  Manager  BUTLER, 

"Did  unlawfully  and  contrary  to  the  proviaions  of 
an  aeC  entitled  'An  not  recu latin stbe  Unuro  of  cer- 
tain eivil  offices,'  passed  March  2, 1868.  and  in  viola- 
tion of  the  Constitution  of  the  United  StaWa"— 

And  while  the  Senate  were  in  session,  notto  go 
on  with  the  verbiage,  appoint  Lorenzo  Thomas. 

Mr.  EVARTS.  The  allegation  is  that  with 
thia  intent  which  you  have  stated,  the  Presi- 
dent did — 

"There  beine  no  vacancy  in  the  office  of  Secretary 
forlbe  Department  of  War,  and  with  intent  to  vio- 
late and  disregard  the  act  aforesaid"— 
Which  is  the  tenure- of- office  act— 


s;  that  is 


>e  Lorei 


Now,  you  propose  to  prove  under  that,  that 
there  being  no  vacancy  in  the  office  of  Assistant 
Secretary  of  the  Treasury,  he  proposed  to  ap- 
point his  Private  Secretary,  Edmund  Cooper, 
Assistant  Secretary  of  the  Treasury.  That  is 
the  idea,  is  it  under  the  eighth  article?  We 
object  to  this  as  not  admiasiWe  under  the  eighth 
article.  Ashy  reference  to  it  will  be  j^erceived, 
it  charges  nothing  but  an  intent  to  violate  the 
civil  tenure  act,  and  no  mode  of  violating  that 
except  in  the  want  of  a  vacancy  in  the  War  De- 
partment, the  appointmentof  General  Thomas 
contrary  to  that  act. 
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As   t 


the   eleventh  art  tie  the  honorable 
ml  ei     " 


n  that  art  ole  no  bn  h 
He"  pt  on  dea  g  at  on  f  ways  or  n  ai  s  or 
attempts  at  wajs  or  mea  s,  whereby  we  could 
answer  definitely  i  and  the  only  allegations 
there  are,  that  in  pursaanee  of  a  speech  that 
the  Presidentmade  on  the  18th  of  Aagnst,  1866, 
he— 

"  AtUrwnrd,  to  wit,  on  the  2!Bt  day  of  Fetrnary, 
A.  D.  1868,  at  the  eity  of  Washington,  in  the  Diatrict 
ofColumbin,  did, uDlanfnllr.aDd  in  disregard  of  the 
lequiTement  of  the  ConBtitution  that  he  should  take 
oaro  that  the  tans  be  falthrully  exccnted,  attempt  tu 


f  an  act  eiititlcd  'An  act 
ic  the  support  of  the  Arr 
B  June  30.  1868,  and  for 
aaroh2, 1667;  and,  also,  t 


Tent  the  eneeotion  of  an  act  enti 

vide  for  the  more  efficient  govei 

States.'  parsed  March  2, 1867,  whi 

The  only  allegation  here  at 


eby."i 


^.  .-„... .o  time  and  prin- 
cipal action,  in  referetice  to  which  all  these 
unnamed  and  undescribed  ways  and  means 
were  used,  is,  that  on  the  21st  of  February, 
1868,  at  the  city  of  Washington,  he  did  unlaw- 
fully, and  in  disregard  of  the  Constitution,  at- 
tempt to  prevent  the  eieoution  of  the  civil 
tenure- of- office  act,  by  unlawfully  devising  and 
contriving  and  attempting  to  devise  and  con- 
trive means  by  which  he  sliouid  prevent  Edwin 
M.  Stanton  from  resuming  his  place  in  the 
War  Department.  And  now  proof  is  offered 
here,  substantively,  of  efforts  in  November, 
1867,  to  appoint,  in  the  want  of  a  vacancy  in 
the  office  of  Assistant  Secretary  of  the  Treas- 
ury, Mr,  Edmund  Cooper.     We  object  to  that 

Mr.  Manager  BUTLER.  The  objection, 
Mr.  President  and  Senators,  is  twofold  :  first, 
that  the  evidence  is  not  competent;  second, 
that  the  pleading  is  not  sufficient,  1  do  not 
propose  now  to  discuss  the  question  of  plead- 
mg.  It  ie  said  that  the  pleadingis  too  general. 
If  we  were  trying  an  indictment  at  common 
law  for  a  conspiracy,  or  for  any  acta  in  the 
nature  of  a  conspiracy,  and  we  made  the  alle- 
gation too  general,  the  only  objection  to  that 
would  be  that  it  did  not  sufficiently  inform  the 
defendant  under  it  what  acts  might  be  given  in 
evidence  ;  and  the  remedy  for  a  defendant  in 
that  case  would  be  to  move  for  a  specification 
or  for  a  bill  of  particulars  j  and  if  he  neglects 
to  move  for  that,  the  court  take  '      ' 

course  of  the  case,  if  any  surprise  : 
because  of  evidence  that  he  could  not  have 
known  of,  or  could  not  have  expected  to  allow 
him  to  come  in  and  meet  that  new  evidence. 
Therefore  indictments    for    conspiracies   ai;e 


genprallj  drawn  as  was  the  indictment  in  the 
Uartl  a  Washington  case,  which  I  now  have  in 
n  y  d  it  having  been  drawn  by  an  eiceed- 
ingly  good  pleader,  as  tradition  says,  giving  one 
general  count,  and  then  several  specilic  counts, 
or  setting  out  specific  acts  in  the  nature  of 
specifications  i  so  that,  if  the  pleader  fail  in 
setting  out  his  specific  acts,  he  still  may  hold 
under  the  general  count,  and  the  count  setting 
out  specifications  is  insteadof  a  bill  of  particu- 
lars. Now,  then,  I  say  we  need  not  discuss 
the  question  of  pleading. 

The  only  queation  is,  is  this  competent,  if  we 
can  show  it  was  one  of  the  ways  and  means? 
The  difficulty  that  rests  in  the  minds  of  my 
learned  frienda  on  the  other  side  is  that  they 
cluster  everything  about  the  21st  of  February, 
1868.  They  aeem  to  forget  that  the  act  of  the 
21st  of  February,  1868,  was  only  the  culmina- 
tion of  a  purpose  formed  long  before,  as  in.  the 
President's  answer  he  sets  forth,  to  wit:  as 
early  as  the  12th  of  August,  1867,  that  he  was 
determined  then  to  get  out  Mr.  Stanton,  at  any 
rate— I  would  use  the  words  "at  all  hazards;" 
but  perhaps  they  might  be  aubject  to  criticiam 
until  we  get  through  our  case — certainly  by  the 
use  of  force,  as  the  evidence  now  in  shows. 
He  formed  his  purpose. 

To  carry  it  out  there  are  various  things  to 
do.  He  must  get  control  of  the  War  Office ; 
but  what  good  doea  that  do  if  he  cannot  get 
somebody  who  shall  be  his  servant,  his  slave, 
dependent  on  his  breath,  to  answer  the  requi- 
sitions of  his  pseudo  officer  whom  he  may  ap- 
point; and  therefoee  he  began  when  7  Stan- 
ton was  suspended,  and  as-early  as  the  12th  of 
December  he  had  got  to  put  that  suspension 
and  the  reasona  for  it  before  the  Senate,  and 
he  knew  it  would  not  live  there  one  mi 
after  it  got  feirly  considered.     Now  he  b' 


wilt  mind  me  precisely  as  Thomas  will,  if  Ici 
get  him  in  the  War  Department."  That  is  the 
first  thing;  and  thereupon,  without  any  vacancy, 
he  must  make  an  appointment.  The  difficulty- 
that  we  find  is  that  we  are  obliged  toargneour 
case  step  by  step  upon  a  single  point  of  evi- 
dence. It  is  one  of  the  infelicities  always  of 
putting  in  a  case  that  sharp,  keen,  ingenions 
counsel  can  insist  at  all  steps  on  impaling  you 
npon  a  point  of  evidence;  and  therefore  I  have 
got  to  proceed  a  little  further. 

Now,  our  evidence,  if  you  allow  it  to  come 
in  is,fir3t,  that  he  made  this  appointment ;  that 
this  failing,  he  sent  it  to  the  Senate,  and 
Cooper  was  rejected.  Still  determined  to  have 
Cooper  in,  he  appointed  bim  ad  tnlerim,  pre- 
cisely as  this  (id  tnfertw  Thomas  was  appointed, 
without  law  and  against  right.  We  put  it  as  a 
part  of  the  whole  machinery  by  which  to  get 
hold,  to  get,  if  he  could,  his  hand  into  the 
Treasury  of  the  United  States,  although  Mr. 
Chandlerhas  just  stated  there  was  no  way  to  get 
it  except  by  a  requisition  through  the  War  De- 
partment; and  at  the  same  moment,  to  show  that 
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this  was  partof  the  same  illegal  raeara  weshow 
yoQ  that  although  Mr.  McCulloch,  the  Secre- 
tary of  the  Treasury,  mast  have  known  that 
■  Ilaoinaa  was  appointed,  jet  the  President  took 

Sins— we  have  put  in  ike  paper — to  serve  on 
r.  McCulloch  a,n  attested  copy  of  the  ap- 
{ointmeiit  of  Thoinaa  ad  infeHm,  in  order  that 
e  and  Cooper  might  recognize  his  warrants. 

Did  I  not  answer  my  friends  that  this  was  a 
sufficient  ground?  More  than  that,  1  have 
yet  to  learn  in  a  somewhat  extended  practice 
of  the  law,  {not  extending,  however,  soioneaB 
that  of  most  of  the  gentlemen  on  the  other 
side,)  that  it  was  ever  objected  anywhere,  when 
I  was  tracing  a  man'a  motives,  when  I  was 
tracing  tbis  course,  that  I  bad  not  a  right  to 
put  in  every  act  that  he  did,  vaital  quantum. 
Evervthing  that  eOmea  out  of  his  mouth,  every 
act  that  he  does,  I  have  a  right  to  pat  in. 

Let  us  see  if  that  is  not  sustained  by  authori- 
ties. The  question  arose  in  the  trial  of  James 
Watson  for  high  treason  in  the  year  1817  be- 
fore one  of  the  best  lawyers  of  England,  Lord 
Ellenborough,  assisted  by  Mr.  Justice  Holroyd, 
Mr.  Justice  Bayly,  and  Mr.  Justice  Abbott. 
The  objection  there  was  precisely  the  one 
the  learned  counsel  raise  here.  It  was  alleged 
that  certain  speeches  had  been  made  which 
were  treasonable  speeches.  Tbat  was  all  tbat 
was  said  about  them ;  they  were  not  set  out 
any  further.  I  got  this  book  (82  State  Trials) 
for  an  entirely  different  purpose:  hut  it  con- 
tains an  authority  directly  in  point.  Certain 
speeches  were  alleged;  the  indictment  cbarged 
XiiiX  certain  speeches  were  njade  without  settmg 
them  out;  and  it  was  claimed  that  they  could 
not  be  proved  aa  overt  acta ;  and  the  question 
was  whether  certain  other  speeches  could  be 
put  in  as  tending  to  show  the  animus  with 
which  the  first  set  of  speeches  had  been  spoken. 
Lord  Ellenborough  closed  the  discussion  by 
saying; 

"hord  ElXerAQratish.  If  there  had  been  no  pnrticu- 
I  of  evidence  that  what  a 


W'-^Suae  IHaJt,  p 


"JTi-.  Tr«tAsre(l,(t1leCDiin3elforthedefendant.) 
do  not  object  that  it  is  not  evidence,  but  that  I 
notproof  of  the  overt  act. 

"Lord.  EUenbaroash,  There  osnnot  be  a  doubt  thut 

"irJ 

"Whatever  proceeds  from  Ma  mouth."    A 

fortiori,  Senators,  when  it  is  under  his  hand 
ike  the  sea!  of  a  commission,  if  his  declara- 
tions can  be  given,  may  not  his  acts  7  I  would 
not  have  troubled  the  presiding  officer,  I  would 
not  have  troubled  Senators  so  long  upon  this 
matter  had  it  not  been  (hat  there  may  be  other 
acts  all  clustering  around  this  grand  conspir- 
acy which  we  propose,  if  we  are  permitted,  to 

''"The  CHIEF  JUSTICE.     The  Manager  will 
reduce  his  question  to  writing. 
Mr.Manager  BUTLER.    The  simple  ques- 


Cooper,  I  sup- 
3an  to  object  to  that 
!,  do  you  know  him 


pose  my  frieniJs  do  n 
alone.  The  questioi 
and  who  is  he '/ 

Mr.   8TANBERY.      We  asked   what  you 
intended  to   prove  in  reference   to  Edmuud 


ooper  ? 
Mr.  Man 


■.  Manager  BUTLER.     I  have  sUted 
at  very  considerable   length.     I  propose 
prove  that  Mr.  Edmund  Cooper  took  posses- 
sion in  the  Treasury  Department  before  the 
30th  of  November,  and  that  he  had  this  cot: 
mission,  showing  that  the  President  gave 
commission  illegally  in  violation  of  the  tenuri_ 
of-office  act  to  which  I  wish  to  call  your  atten- 
tion.     The  tenure- of- office  act  provides  that 
"  in  such  ease  and  in  no  other,"  to  wit,  where 
an  officer  has   been  guilty  of  misconduct  or 
crime,  or  for  any  reason  becomes  incapable  or 
legally  disqualified  to  perform  thoduties  of  Ilia 
office,  the  President  may  suspend  him;  oud 
then  the  sixth  section  provides  that — 

"The  making,   signing,  aealing,   connteraienine, 
or  lESDins  of  en}'  comniiesion  or  letter  of  authority 


the  signing  it,  if  he  Jid 
issue  it;  the  issuing  of  it,  it  he  did  not  sign 
it— there  being  no  vacancy  which  is  contem- 
plated by  the  act.  Is  a  crime,  and  another 
crime  in  and  part  of  iJie  great  conspiracy. 
Therefore  the  question  will  be  whether  we 
shall  be  allowed  to  go  into  the  condition  of 
Mr.  Cooper.  I  cannot  put  the  whole  of  my 
offer  in  one  question,  because  I  cannot  prove 
it  all  by  one  witness. 

The  CHIEF 'JUSTICE.  It  will  be  neces- 
sary to  reduce  the  question  to  writing,  in  order 
that  it  may  be  submitted  to  the  Senate. 

Mr.  Manager  BUTLER.  I  will  put  it  rather 
in  the  form  of  an  offer  to  prove.  I  will  write 
it  as  an  offer  to  prove  in  a  moment. 

Mr.  STANBERY.  It  is  not  a  question  so 
much,  Mr.  Chief  Justice,  as  to  who  Edmund 
Cooper  is,  but  what  Edmund  Cooper  has  got 
to  do  with  this  case;  what  the  illegal  appoint- 
ment of  Edmand  Cooper  to  be  Assistant  Sec- 
retary of  the  Treasury  ad  interim,  or  other- 
wise, has  to  do  with  this  case ;  or  what  the 
appointment  of  Edmund  Cooper  for  the  pur- 

B)se  of  controlling  the  moneys  in  the  Treasury 
epartment  has  to  do  with  this  case.     That  is 
the  material  inquiry. 

Now,  I  understand  the  learned  Manager  to 
say  that  the  proof  he  intends  to  make  in  regard 
to  Mr.  Cooper  is,  in  the  first  place,  that  there 
was  an  illegal  appointment  of  Mr.  Cooper,  and 
in  that  the  President  violatfid  the  Constitution 
of  the  United  States,  and  violated  the  tenure- 
of-office  act.  Well,  Mr.  Chief  Justice,  have 
they  given  us  notice  to  come  here  to  defend 
any  such  delinquency  as  that,  if.it  be  a  delin- 
quency? Have  the  House  of  Representatives 
impeached  the  President  for  anytliing  done  in 
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the  removal  of  Mr.  Cliandler,  if  ho  was  re- 
moved,  or  in  the  appoiatmeiit  of  Mr.  Cooper, 
if  he  waa  appointed  in  hia  place?  They  se- 
ieoted  one  instance  of  what  they  claim  to  be  a 
violation  of  the  Constitution  and  of  the  tenure- 
of-offlce  act  in  regard  to  a  temporary  appoint- 
ment made  during  the  session  of  the  Senate  j 
and  that  was  the  case  of  General  Thomaa,  ana 
of  General  Thomas  alone.  As  to  that,  of 
course,  we  have  no  objection  to  their  going 
into  evidence,  because  we  have  had  notice  of 
it,  and  are  here  ready  to  meet  it ;  but  aa  to  any 
high  crime  and  misdemeanor  in  reference  to 
the  appointment  of  Mr.  Cooper,  certainly  the 
gentlemen  have  no  authority  to  make  such  a 
charge,  because  they  come  here  with  a  dele- 
gated authority  ;  they  come  here  only  to  make 
the  charges  found  good  by  the  House  of  Rep- 
reaentatires,  and  not  the  charges  Miat  they 
choose  to  manufacture  here.  'Ihe  Managers 
have  no  right  to  amend  these  articles.  They 
must  go  to  the  House  even  for  that.  If  they 
choose  to  go  to  the  House  and  get  a  new  arti- 
cle founded  upon  an  illegal  aet  in  the  appoint- 
ment of  Mr.  Cooper,  let  thera  go,  and  let  us 
have  time  to  answer  it  and  to  meet  it. 

So  much  for  the  admissibility  of  the  testi- 
mony as  to  the  illegal  appointment  of  Mr. 
Cooper.  It  is  a  matter  not  charged.  That  is 
emiugh.  Itisamatterthey  arenot  authorized 
to  charge ;  they  have  no  such  delegated  author- 
ity here. 

What  is  the  next  ground,  Mr.  Chief  Justice, 
upon  which  they  ask  to  prove  anything  in  re- 
lation to  Mr.  Cooper?  They  say  the^  expect 
to  prove  that  Mr.  Cooper  was  put  into  that 

Elaee  of  Assistant  Secretary  of  the  Treasury 
y  the  President  in  order  to  control  the  dis- 
bursement of  the  moneys  in  that  Department. 
That  I  understand  to  be  the  next  ground. 
Now,  let  us  see  what  thej  have  charged  about 
that.  Here  they  have  got  an  article  charging 
an  illegalactof  the  President  in  reference  to  the 
disbursement  ofthe public  money — article  eight. 
Let  ua  see  what  Mr.  Cooper  has  to  do  with  that. 
■'That  aaid  Andrew  JotnEon.  PreBidont  of  tho 
United  Slatea,  nnmindful  of  the  high  duties  of  his 
ofSce  and  of  hia  neth  of  affice.  with  iatont  unlawlutly 
to  eontpol  Iho  diaburSBmcnla  of  the  moneya  appro- 
priated for  the  military  service  and  for  the  Depart- 
ment of  War.  on  the  2lBt  day  of  Eebruaty"— 

Did  a  •ertain  thing.  What  waa  it?  Ap- 
point Mr.  Cooper?  Give  him  authority  to  act 
m  any  office?  No.  He  appointed  Thomas; 
and  tbat  appointment  is  the  only  appointment 
set  out  as  the  means  to  control  those  disburse- 
ments. If  it  was  necessary  to  frame  an  article 
founded  upon  the  appointment  of  Thomas  as  a 
means  osed  by  the  President  to  get  control  of 
these  public  moneys,  was  it  not  equallv  neces- 
sary to  have  an  article  founded  upon  the  same 
line  of  conduct  in  reference  to  Mr.  Cooper? 
Unquestionably. 

Then,  in  theeleventh article,  whatia  there  thai 
authorizes  the  introduction  of  this  testimony? 
That  he  made  certain  speeches.    What  then  ? 

"Afterward,  to  nit,  on  the  21at  dw  of  Eebruaiy, 
C.  I.— 12. 


prevent  the  execution  of  a: 
rogulatJnB  the  tenure  of  certain  civil  omoos.'  ' 
That  is  the  unlawful  thing ;  and  how  ? 
"  By  nnlawfuUy  deviaine  and  ooatrivioe,  and  at- 
temptinif  to  devise  and  oontrive,  means  by  wMoli  ha 
should  prevent  Bdwin  M.  Stanton  &om  forthwith 


.uontof  Wat;  and,  >ba>  hy  fiuUmr  nnlawfiiU;  &via- 
me  and  oontrivinB,  and  atten^tlng  to  devue  and 
-ontriva,  means,  then  and  there,  to  prevent  the  exe- 
ation  of  on  act  entitlod  'An  act  makins  appropria- 
[ong  for  thd  support  of  the  Army  fbr  the  fisoal  year 
ndine  June  30, 1868,  and  for  other  parpoaes.'" 

That  is  the  act  which  contains  the  section 

req^uiring  the  orders  for  military  operations  to 

go  through  General  Grant.    That  is  the  meana 

he  contrived  there  Co  get  Stanton  out.  So  that 

nothing  to  do  with  this.    What  further  ? 


,  ofth 


belSl 


•e  efficient  bov- 


_  jw,  what  relevancy  has  the  appointment 
of  Cooper  with  the  government  of  the  rebel 
States,  or  with  the  execution  of  the  reconstruc- 
tion acts,  or,  in  fact,  i^ith  any  offense  charged 
in  any  one  of  the  eleven  articles? 

Mr.  Manager  BINGHAM.  Mr.  President, 
we  consider  the  law  to  be  well  settled  and  ac- 
cepted everywhere  in  this  country  and  England 
to-day,  that  where  an  intent  is  the  subject- 
matter  of  inquiry  in  a  criminal  prosecution- 
other  and  independent  acts  on  the  part  of  the 
accused,  looking  to  the  same  result,  are  admis- 
sible in  evidence  for  the  purpose  of  establish- 
ing that  fact.  And  we  go  fiirther  than  that. 
We  undertake  to  say,  upon  very  high  and  com- 
manding authority,  not  to  be  challenged  hers 
or  elsewhere,  that  it  is  settled  that  such  other 
and  independent  acts,  showing  the  purpose  to 
bring  about  the  same  general  result,  although 
at  the  time  of  the  inquiry  the  subject-matter 
of  a  separate  indictment,  are,  nevertheless,  ad- 
missible. I  doubt  not  that  it  will  occur  to  the 
recollection  of  honorable  Senators  that  among 
other  eases  illustrative  of  the  rule  which  1  have 
just  cited  it  has  been  stated  in  the  books — the 
cases  have  been  ruled  first  and  then  incorpo- 
rated into  books  of  standard  authorities — that 
where  a  party,  for  example,  was  charged  with 
shooting  with  intent  to  kill  a  person  named,  it 
was  competent,  in  order  to  show  the  malice, 
tbe  malicious  intent  of  the  act,  to  show  that  at 
another  time  and  place  he  laid  poison.  A 
party  is  charged  with  passing  a  counterfeit 
note;  it  is  competent,  in  order  to  prove  the 
sdenUr,  to  show  that  be  was  in  possession  of 
other  counterfeit  notes  of  a  different  denomin- 
ation ;  and  the  rule,  aa  stated  in  the  books, 
is,  that  what  is  competent  to  prove  the  scienter, 
aa  a  general  principle,  is  competent  to  prove 
the  intent. 
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Now,  what  is  tbe  allegation  in  the  eleventh 
article?  That  this  procedure  was  taken  on  the 
part  of  the  President  for  the  purpose  of  setting 
aside  and  defeating  the  operation  of  that  law. 
That  law  stands  with  the  other  legislation  of 


■try-  . 


Mr.  STANBBRY.     What  law  7 

Mr.  Manager  BINGHAM.  The  tenure-of- 
office  act.  That  law  stands  with  the  other 
■legialation  of  this  country;  and  I  undertake  to 
saj,  without  stopping  to  cite  the  statutes,  that 
b;  the  existing  law  of  the  Uuited  States  the 
appropriations  made  for  the  support  of  the 
Department  of  War  and  for  the  support  of  the 
Army  ean  only  he  reached  in  the  Treasury  of 
the  nation  through  the  requisitions  drawn  by 
the  Secretary  of  War.  Here  is  an  independ- 
ent act  done  by  the  accused,  as  is  well  said 
by  my  associate,  for  the  purpose  of  aiding  this 
result.  How?  By  appointing  an  Assistant 
Secretary  of  the  Ireasury,  who,  under  the  law 
and  regulations,  is  authorized  to  act  npon  the 
warrants  that  may  be  drawn  upon  the  Treasury 
through  that  Department  or  any  other  Depart- 
ment; by  appointing  a  person,  in  other  words, 
to  discharge  the  very  duty  which  he  desires 
him  to  discharge  in  aid  of  his  design  ;  and 

h  t  that?  That  the  money  appropriated 
W  C  "ress,  and  not  to  ha  drawn  from  the 
T  y  except  in  pursuance  of  law,  to-wit, 

th  gh  the  Secretary  of  War,  duly  constituted 
h  by  the  appointment  of  the  Prosident  with 
th  d  e  and  consent  of  the  Senate,  may, 
th  leas,  be  drawn  out  of  the  Treasury 
1  y  p  on  acting  as  an  ofEoer,  without  the 
d  d  consent  of  the  Senate,  througii  the 

req  ns  made   on    the    Treasury   by  his 

See  t  y  of  War  ad  inlerim,  appointed  in  the 
p  of  the  Senate,  in   defiance   of  the 

Senata,  and  in  violation  of  the  law. 

If  the  appointment  of  such  an  officer  throws 
no  light  on  this  subject,  of  course  it  has  noth- 
ing to  do  with  the  matter;  if  it  does,  it  has  a 
great  deal  to  do  with  it.  If  the  question  stops 
with  the  inqniry  who  Edmund  Cooper  is,  of 
course  it  tlirowB  no  light  upon  this  subject; 
but  if  tiie  testimony  discloses  such  relations 
with  the  President  rfnd  liis  appointment  under 
such  circumstances  as  indicates  a  purpose  on 
the  part  of  Cooper  to  cooperate  with  the  Presi- 
dent in  this  general  design,  I  apprehend  it  will 
throw  a  great  deal  of  light  upon  this  subject. 
And,  in  the  event  of  the  removal  of  the  head 
of  the  Department,  [and  if  this  rule  is  to  be 
established  that  might  happen  any  hour,  with- 
out regard  to  the  opinions  of  the  Senate  to  the 
contrary  or  to  the  requirements  of  the  law,) 
this  Assistant  Secretary  of  the  Treasury  would 
have  the  control  of  the  whole  question.  I  am 
free  to  say,  so  far  as  I  am  concerned  in  this 
matter,  if  nothing  further  be  shown  than  the 
mere  inquiry  of  the  appointment  of  Cooper,  it 
may  not  throw  any  light  upon  the  subject  i  but 
T  do  not  so  understand  the  matter.  There  is 
more  than  that  in  it. 

Mr.  Manager  BUTLEEl.  In  order  that  there 


may  be  a  distinct  proposition  before  the  Sen- 
ate we  offer  to  prove  that,  there  being  no 
vacancy  in  the  office  of  Assistant  Secretary  of 
the  Treasurif,  the  President  anlawfully  ap- 
pointed his  friend  and  thereto  fore  Private  Secre- 
tary, Bdmund  Cooper,  to  that  position,  as  one 
of  the  means  by  wliich  he  intended  to  defeat 
the  tenure  of  civil  oMce  act  and  other  laws  of 
Congress. 

"r.BVARTS.     Will  you  be  so  good  as  to 
■t  the  date  in  your  offer. 


to  myself,  and  I  hope  it  will  be  to  the  counsel 
for  the  President. 

Mr.  EVARTS.     I  have  no  doubt  it  is  cor- 

Mr.  Manager  BUTLER.  We  offer  to  prove 
that  after  the  President  had  determined  on  the 
removal  oTMr.  Stanton,  Secretary  of  War,  in 
spite  of  the  action  of  tbe  Senate,  there  being 
no  vacancy  in  the  office  of  Assistant  Secretary 
of.  the  Treasury,  the  President  unlawfully  ap- 
pointed his  friend  and  theretofore  Private  Sec- 
retary, Edmund  Cooper,  to  that  position,  as 
one  of  the  means  by  which  he  intended  to  de- 
feat the  tenure  of  civil  office  act  and  other 
laws  of  Congress. 

Mr.  EVARTS.  I  do  not  understand  thatto 
be  a  date.  I  ask  you  to  be  good  enough  to  put 
in  the  20th  of  November. 

Mr.  Manager  BUTLER.  I  want  to  have  it 
appear  in  relation  to  that. 

Mr.  BVARTS.  Put  in  what  you  have  also, 
if  you  please. 

Mr.  Manager  BUTLER.  If  the  learned 
counsel  will  allow  me,  I  will  make  my  offer  as 
I  like. 

Mr.  BVARTS.  Undoubtedly.  I  only  asked 
you  to  name  the  date.  Yon  can  do  as  you 
please  about  it. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  proposition. 

The  Secretary  read  as  follows  ; 


We  offer  to 


e  that,  after  the  F 
removal  of  M     ■■ 


,  StiLDini 


jident  had 


Siintedhis  friend  imdtl 
dmundCoopor.Cothal 
by  whioh  he  iuteuded 


tofoci 
0  defeat  the  te 


le of the  I 


of  Code 

Mr.  EVARTS.  The  action  of  the  Senate,  I 
think,  was  in  December,  18G7. 

Mr.  8TANBERY,     February  13. 

Mr.  Manager  BUTLER.     January  13. 

Mr.  STANBERY.     Yes;  thatis  It, 

Mr.  EVARTS.  January  13,  1868;  so  tiat 
what  you  now  offer  was  after  that. 

Mr.  Manager  BUTLER.  Oh,  no.  ThePres- 
ident  formed  tbe  purpose,  as  he  tells  us  in  tbe 
letter  to  General  Grant  and  as  he  tells  us  in 
his  answer,  on  the  12th  of  August,  186T,  when 
he  suspended  Mr.  Stanton,  to  suspend  him 
indefinitely  |  to  try  to  see  if  the  Senate  would 
not  agree  to  that;  if  they  would  not,  then  to 
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keep  him  euspendedi  indefinitely,  and  remove 
him  as  soon  as  ever  he  eoold  get  anybodj  to 
aid  him.  That  is  our  proposition  of  what  the 
evidence  and  the  claimsofthe  President  show; 
he  meant  to  do  that  in  spite  of  what  happened ; 
and  we  say  after  that  intent  was  formed  lie 
made  the  appointment  of  Cooper. 

Mr.  EVART8:  After  the  12th  of  Augast, 
1867,  then.      We  want  to  get  at  the  date ;  that 

The  CHIEF  JUSTICE.  Do  the  counsel  for 
the  President  desire  to  be  heard  further? 

Mr.  EVABTS.  No,  sir ;  but  we  object  to 
it.     It  is  not  within  any  article  of  impeach- 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate.     The 

Siestion  is,  whether  the  evidence  proposed  by 
e  honorable  Managers  Bhall  be  admitted? 
Mr.  SHERMAN.    I  should  like  to  have  the 
Managers  answer  a  question  before  the  vote 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Ohio. 

The  Secretary  read  as  follows : 

Will  the  Managers  road  the  particular  clanaes  of 
the  eiBhth  and  eleventh  artiulos  to  prove  which  this 
testimony  ia  offered? 

Mr.  Manager  BUTLER.  As  I  understand 
it,  it  is  to  prove  the  intent  alleged  in  the  eighth 
article  in  these  words: 

"With  intent  unlaw  folly  to  control  the  disburse- 
ments of  the  moneys  appropriated  for  the  military 
service  and  for  the  Department  of  War." 

He  did  a  certain  actwith  that  intent.  Now, 
to  prove  that  intent,  we  show  he  did  a  certain 
other  act  which  would  enable  him  to  control 
the  moneys. 

The  CHIEF  JUSTICE.  The  eighth  article 
seems  to  say  nolhing  about  money. 

Mr.  Manager  BUTLER.   The  eighth  article 

"  That  said  Andrew  Johnson,  President  of  the 
United  Stntea.  unmindful  of  the  high  duties  of  hia 
office,  and  of  bis  oath  of  office,  witb  in  tent  unlawfully 
to  control  the  disbursements  of  moaeys  approcri- 
ated." 

The  CHIEF  JUSTICE,   What  act  is  charged? 

Mr.  Manager  BUTLER.  The  act  charged 
is,  that  with  that  intent,  he  appointed  Thomas, 
Now, to pr»ve  the  intent  withwhichheappointed 
Thomas,  we  prove  that  he  also  prepared  a  man 
who,  in  the  office  of  Assistant  Secretary  of  the 
Treasury,  would  answer  Thomas's  requisitions. 

Now,  as  to  the  other  point,  I  will  read,  in 
answer  to  the  question  of  the  Senator,  from 
the  eleventh  article: 


lawfully  dev 


contrivioj 


should  prevent  Edwin  M.      __     _  _    _  „ 

resuming  the  functions  of  tbe  olBcj  of  Hecretary  for 
the  Department  of  War.  notwithalandingtherefusal 
of  theSenote  to  concur  mtheeuspeasiontberetofore 
made  by  said  Andrew  Johnson  of  said  Edwin  M. 
Stanton  from  said  office  of  Secretary  for  the  Depart- 

ins  and  conlriving,  and  attempting  to  devise  and 
QontrivcueMiSithsnaDd  there,to  prevent  tb«  exe- 


cution of  an  act  entitled  'An  nflt  makine  appropri- 
ations for  the  support  of  tbe  Army  for  the  fisoal  year 
MidineJune30,l(S68,  and  for  other  purposoB,' approved 
act  entitled  'Ad  act  to  provide  tor  the  more  efficient 
Bovornment  of  the  rebel  .States."  passed  March  2. 

He  had  done  what  he  has  been  chained  to 
have  done.  And  now,  in  that  connection,  we 
claim  that  this  was  a  part  of  the  machinery  to 
carry  out  this  thing ;  because,  suppose,  looking 
forward  to  have  happened  exactly  what  did 
happen,  to  wit,  that  Mr.  Stanton  would  not 
give  np  the  War  Department,  then  the  question 
was,  would  Mr.  McCuUocli  answer  the  requi- 
sitions of  Thomas  or  of  anybody  else  he  should 
put  in,  if  Stanton  should  hold  on  ?  It  is  clear 
that  the  President  knew  he  would  not,  because, 
although  he  served  a  notice  upon  McCnlloch 
lodo  it,  McCnlloch  will  not  to-day,  and  he  has 
not  been  able  t«  get  one  through  Thomas. 
Now,  then,  he  gets  Thomas  in)  he  must  put 
in  somebody  in  the  Treasury  Department  who 
will  obey  Thomas.  Thereupon  he  puts  Cooper 
in;  and  witha  single  stroke  of  his  pen  he  claims 
to  have  the  right  to  remove  McCnlloch ;  and  he 
also  claims,  and  has  put  it  in  his  answer,  that 
McCulloch,  as  one  of  his  Cabinet,  has  agreed 
to  go  at  a  stroke  of  bis  pen ;  so  that  he  has  got 
the  whole  Army  and  Treasury  of  the  United 
States  within  his  control.  It  was  with  intent 
to  do  that  that  he  made  the  appointment  of 
Cooper ;  and  to  show  that  it  was  with  that  in- 
tent, we  show,  BO  anxious  was  he  to  do  it,  that 
he  did  not  make  the  appointment  lawfully ; 
that  he  first  made  it  when  the  Senate  was  not 
in  session,  by  issuing  a  full  eoramisaion  ;  then 
he  sent  it  to  the  Senate,  and  the  Senate  rejected 
Cooper;  but  still,  so  bent  was  he  on  having 
Cooper  not  Private  Secretary,  but  Assistant 
Secretary  of  the  Treasury,  where  he  could  con- 
trol the  moneys  of  the  United  States,  that  he 
first  appointed  him  ad  miert'm,  showing  that  he 
got  him  under  the  same  designation  as  Thomas; 
and  the  designation  shows  something. 

The  CHIEF  JUSTICE.  Are  Senators  ready 
for  the  question? 

Mr.  JOHNSON.  IrequesttheManagers  to 
answeraquestionwhichlhavesentto  the  Chair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  propounded  by  the  Senator 
from  Maryland. 

The  Secretary  read  as  follows : 

The  Managers  are  requested  to  say  whether  they 

Propose  to  show  that  Cooper  was  appoinied  by  the 
resident  in  November,  186T.  as  a  means  to  obtain 
tbe  unlawl\il  possession  of  tbe  public  money,  other 
than  by  tbe  fact  o(  tbe  appointment  itself  T 

Mr.  Manager  BUTLER.  We  certainly  do 
—is  that  an  answer?— more  than  by  the  ap- 
pointment. That  we  may  not  he  misunder- 
stood hereafter,  we  propose  to  show  that  he 
appointed  him,  and  thereupon  Mr.  Cooper 
went  into  the  exercise  of  the  duties  of  the 
office  before  hia  appointment  couid  by  any 
possibility  be  legal ;  and  that  he  has  been— we 
hope  and  believe  we  shall  show  that  he  has 
been — controlling  other  public  moneys  since. 
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The  CHIEF  JUSTICE  haying  put  the  quea- 
tion  on  the  admissibility  of  the  evidence  and 
declared  that  the  negative appearcdto prevail. 

Mr.  HOWARD  and  Mr.  SUMNER  called  for 
the  yeas  and  nays;  and  .they  were  ordered. 

Mr.  HENDERSON.  Before  the  vote  is 
taken,  I  desire  that  some  testimouy  shall  he 
read.     I  send  my  request  to  the  Chair. 

The  Secretary  read  Mr.  HBN»BRaOB'3  re- 
quest, as  foliowa ! 

It  is  requested  that  the  testimony  of  tlie  witness. 
Chandler,  in  regard  to  the  mode  and  manner  or 
obtainins  monc;  an  a  reqaisition  of  the  Secretary 
of  War  be  rend. 

The  CHIEF  JUSTICE.  It  can  only  be 
read  from  the  notes  of  the  short-hand  re- 
porter ;  hut  the  witness  can  restate  it. 

Mr.  HENDERSON.  I  will  inquire  if  the 
witness  will  be  permitted  to  restate  it? 

The  CHIEF  JUSTICE.     Certainly. 

Mr.  HENDERSON.  My  ohiect  is  to  know 
whether  money  can  he.  obtained  upon  the  re- 
quisition of  the  Assistant  Secretary,  and  not 
of  the  Secretary  himself,  just  to  that  point. 

Mr.  kVABTS.  Let  him  answer  to  that 
very  point. 

Mr.  Manager  BUTLER.     Let  him  answer. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
Answer  the  question  proposed  by  the  Senator 
from  MiasOnri.  Will  the  Senator  state  the 
question  to  the  witness? 

Mr.  HENDERSON.  I  prefer  that  the  Man- 
agers should  do  so. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Will  you  state  now  whether  the  Assistant  Sec- 
retary can  sign  warrants? 

Mr.  CURTIS  and  Mr.  EVARTS.     Tliat  is 

Mr,  Manager  BUTLER.  For  the  payment 
of  money? 

Mr.  CURTIS.  The  question  is,  whether 
on  requisitions  of  th^  War  Department 

Mr.  Manager  BUTLEH.  Whether,  upon 
the  requisition  of  any  Department  of  the  Gov- 
ernment, the  Assistant  Secretary  of  the  Trea.?- 
nry  can  sign  warrants  on  the  Treasury  for  the 
payment  of  money? 

The  WiTifESS.  Until  the  passage  of  a  late 
statute,  whenever  the  Secretary  of  the  Treas- 
ury was  present  and  acting,  money  could  not 
he  drawn  from  the  Treasury  upon  the  signa- 
ture of  the  Assistant  Secretary  of  the  Treasury. 
An  act  has  been  passed  within  a  year  allowing 
the  Assistant  Secretary  to  sign  covering-in  war- 
rants and  warrants  for  the  payment  of  money 
upon  accounts  stated;  but  the  practice  still 
continues  of  signing  all  customary  warrants 
by  the  signature  of  tne  Secretary  of  theTreas- 
uty.  The  warrants  are  prepared  and  the  ini- 
tials of  the  Assistant  Secretary  in  charge  of  the 
warrants  placed  upon  them,  and  then  they  are 
signed  by  the  Secretary  of  the  Treasury  when 
he  is  present. 

Mr.  FESSENDEN.  I  ask  that  that  law  may 
be  read.  I  should  like  to  know  what  it  is 
exactly. 


Mr.  Manager  RUTLBI^  (to  the  witness.) 
Do  you  remember  the  date  of  it? 

The  Witness.  It  is  within  a  year.  I  can 
find  it  if  you  give  me  the  statutes  for  the  last 
year. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  pnt  a  question  to  the  witness;  whether 
before  the  passage  of  the  act  to  which  be  re- 
fers any  warrant  could  be  drawn  by  the  Assist- 
ant Secretary,  unless  he  was  acting  Secretary 
in  the  absence  of  the  Secretary? 

Anamer.  There  could  not.  Prior  to  the 
passage  of  this  act  no  money  could  be  drawn 
from  the  Treasury  upon  the  signature  of  an 
Assistant  Secretary,  unless  when  acting  Sec- 
retary under  an  appointment  for  that  purpose. 

By  Mr.  Manager  Butler: 

Qaestion.  Whenthe  AssislantSecretary  acts 
for  the  Secretary,  does  he  sign  all  warrantsfor 
the  payment  of  money? 

Answer.  When  acting  Secretary,  of  course 
he  signs  all  warrants  for  the  payment  of  money. 

Mr.  CAMERON.  I  desire toask  a  question. 

The  CHIEF  JUSTICE.^  _  The  Senator  will 
reduce  his  question  to  writing  and  send  it  to 
the  Chair. 

Mr.  CAMERON.  I  did  not  understand 
that.  I  desire  to  ask  a  question  merely  as  to 
the  practice.  I  can  do  it  in  less  time  than  by 
writing  it. 

The  CHIEF  JUSTICE.  The  rule  requires 
it  to  be  reduced  to  writing, 

Mr.^  Manager  BUTLEa.  I  will  read  thelaw 
to  which  reference  has  been  made : 
"An  act  Bupplemental  to  an  act  to  establish  tbe  Treas- 
BUiy  Department,"  approved  the  2d  of  September. 

'^Be  U  enacted  bjf  CheSeaateand  Hfntaettf  Hepresenta- 
tivee  of  the  United Stata  of  AmerKaia  Gmurcsa  osmm- 
b/ed.  That  the  Secretary  at  the  Treaaurv  shall  have 
power,  by  anappointmentundet  his  hand  and  official 
seal,  to  delegate  to  one  of  the  Assistant  Seoretariee 
of  the  Treasury  an  tbority  to  Eisn  in  hisalaad  all  war- 
rants forthe  payment  of  moneymio  the  publloTreiia- 
ury  aad  all  warrants  for  the  aisbanBiaent  from  the 
public  Treaanry  of  money  oartifled  by  the  proper  ac- 
countins  officers  of  the  Treftsun  to  be  due  upon  ac- 
countsduly  audited  and  settleaby  them;  and  such 

. -gned  shall  be  in  all  oases  of  the  pame 

hey  had  been  signed  by  the  Secretary 
y  himsolf." 

Mr.  CONKLING  and  others.  What  is  the 
date  of  that? 

Mr.  Manager  BUTLEE.  The  date  is  March 
2,  1867,  the  same  date  as  the  tenure- of- office 

A  single  other  question,  which,  perhaps,  is 
rather  a  conclusion  of  law  than  of  fact.  [To 
the  witness.]  In  case  of  the  removal  or  ab- 
sence of  Mr.  McCulloch  or  the  Secretary  of 
the  Treasury,  as  I  understand,  the  Assistant 
Secretary  performs  all  the  acts  of  the  Secre- 
tary? 

Mr.  EVARTS.     That  is  a  question  of  law. 

Mr.  Manager  BUTLER.  I  said  I  doubted 
as  to  that.  I  was  only  asking  for  the  practice. 
[To  the  witness.]     Is  that  the  practice? 

Anifwer.  I  am  not  certain  that  it  is,  witliout 
an  appointment  as  acting  Secreta^  for  the 
Assistant  Secretary,  signed  by  the  resident. 
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_  Mr.  CAMERON.  I  desired  to  put  a  ques- 
tion, and  1  think  it  is  contrary  to  the  practice 
to  require  rae  to  put  it  in  writing  ;  but  I  have 
reduced  it  to  writing,  and   I  ask  that  it  be 

Tlie  CHIEF  JUSTICE.  The  Secretaiy  will 
read  the  question  proposed  bj  the  Senator 
from  Pcnnsylvaiiia. 

The  Secretary  read  as  follows: 

Can  the  Assistant  Seerelary  ot  the  Treasury,  under 


The  Witness.  Since  the  passage  of  the  act, 
I  understand,  the  Assistant  Secretary  can  sign 
a  warrant  for  the  pajment  of  money  in  the 
cases  specified. 

By  Mr.  BvABra ; 

Question.  la  not  that  by  deputation? 

Answer.  Which  is  presumed  rather  to  be 
with  tbe  assent  and  approval  of  the  Secretary 
of  tlie  Treasuiy. 

_  Mr.  CAMERON.  I  will  ask  another  ques- 
tion without  reducing  it  to  writing. 

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection, the  Senator  from  Pennsylvania  will 
be  allowed  to  put  a  question  without  reducing 
it  to  writing. 

Mr.  WILLIAMS.    Mr.  President,  I  object 

The  CHIEF  JUSTICE.     TheSenator  from 


Oregon  objeol 
Mr.  CAME. 


lERON.    The  question  I  intended 

to  ask  was,  has  it  been  the  practice 

The   CHIEF  JUSTICE.     The   Senator  is 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Has  it  been  the  practice  for  him  to  sign  war- 

Aiisieer.   Since  the  passage  of  the  act  in 
question  it  has. 
The    CHIEF    JUSTICE.      Senators,    the 

Siealion  is ;  Shall  the  evidence  proposed  by  the 
anagers  be  received? 

Mr.  FESSENDEN.  I  should  like  to  put  a 
question  as  soon  as  I  have  an  opportunity  to 
write  it.  [After  writing.]  Thei'e  are  two 
questions  which  I  wish  to  put. 

The  CHIEF  JUSTICE.  Tiie  Secretary  will 
read  the  questions  proposed  by  the  Senator 
from  Maine. 

The  Seoretary  read  as  follows 

Qaealioa.  Has  it  been  the  practice  e 


SeorotorV  oj 


■i.^'!^  a 


iod  by  the 


teuuhaB  are  specified 


The  Witness.  It  has  not  been  the  practice 
for  an  Assistant  Secretary  since  thepassftge  of 
tlie  act  to  sign  warrants  except  upon  an  ap- 
pointment by  the  Secretary  for  that  purpose 
m  accordance  with  the  provisions  of  the  act. 
Immediately  upon  the  passage  of  the  act  the 
Secretary  authorized  one  of  hie  Assistant  Sec- 
retaries to  sign  warcants  of  the  character  de- 
scribed in  the  act,  and  they  hare  been  cnstoin- 


arily  signed  by  that  Assistant  Secretary  in  all 

Mr.  FESSENDEJT.  Now,  let  the  second 
question  be  read. 

The  Secretary  read  the  second  question,  as 
follows  ; 

Haaan$'AssietantSecretiU7beenanthori£GdtDsisn 
any  warrants  except  suoh  as  are  specified  by  the  act? 

The  Witness.  No  Assistant  Secretary  has 
been  authorized  to  sign  warrants  except  such 
as  are  specified  iu  tbls  act,  unless  when  acting 
Secretary. 

The  CHiEFJUSTICE.  Senators,  you  who 
are  of  opinion  that  the  evidence  offered  on  the 
part  of  the  Managers  should  be  admitted  will, 

those  who  are  of  the  contrary  opinion  will  say 
"  nay."     The  Se'cretary  will  call  tbe  roll. 

The  question  being  taken,  the  result  was  an- 
nounced—yeas  23,  nays  26, 

Mr.  CONNBSS,  I  desire  to  know  bow  my 
name  is  recorded? 

The  CHIEF  JUSTICE.  The  Senator  is 
recorded  among  the  yeas. 

Mr.  CONNESS.  That  !a  a  mistake.  I 
voted  in  the  negative,  and  I  wish  myself  re- 
corded correctly. 

The  change  being  made,  the  result  waa  an- 
nounced— yeas  22,  nays  27  ;  as  follows  : 

TEAS-Mes3rs.AQthony.Cameron,Cattell.Chand- 
ler.  Cole,  Oonkline,  Curbett.  Crosin.  Drake.  Howard, 
Howe,  Morean,  Morrill  of  Vermont..Nye,  Pomeroy, 
Bainsey.  Ross.  Sprasne.  Samner,  Thayer.  Tipton, 
andWil3on-2a. 

NAYS— Mesers.  Bovard.  Buckalew,  Conness.  Da- 
vis, Dixgn,  DoaUttle,  Bdmiinds.  Ferry.  Fessendcn, 
Fowler,  FrelinghnyBen,  Grimes,  Henderson.  Hen4- 
rteka,  jDhnsOD,HoOreery,  Morrill  of  Maine.  Ilorton, 
Patteraou  of  New  Homp^ire.  FatCereon  of  Tennes- 
see, ^raman,  Stewut,  Iminbull,  Van  Wlnkls,  Tlck- 

The  CHIEF  JUSTICE.  The  yeas  are  22, 
the  nays  are  27.  So  the  evidence  is  not 
received. 

Mr.  Manager  BUTLER.  Then  I  have 
nothing  further  to  ask  this  witness  at  present. 
We  may  wish  to  call  him  again,  however,  at 
another  part  of  the  case,  when  we  get  along 
further,  so  that  we  can  offer  this  in  another 

Mr.  EVARTS.  We  gbal)  reserve  onrqnea- 
tions  till  then. 

CslBLES  A.  Tinker  sworn  and  examined. 

By  Mr.  Manager  Bctlbr: 

Question.  What  is  your  full  name? 

Answer.  Charles  A.  Tinker. 

Question.  What  is  your  business? 

Anstoer.  I  am  a  telegraph  operator. 

Question.  Are  you  in  charge  of  any  office  ? 

Answer.  I  am  in  charge  of  the  Western 
Union  Telegraph  office  in  this  city. 

Qwslii/n,  Were  jou  at  any  time  in  charge 
of  the  military  telegraph  office  of  the  War 
Department  7 

Anmrer.  I  was. 

Question.  From  what  time  to  what  time? 
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Anstner.  I  can  hardlj  tell  from  what  time. 
I  WBB  in  charge  of  the  militar;  telegraph  office 
of  the  Wat  JJeparttnent  up  to  August,  1867. 
I  think  1  was  pu'reoiially  in  charge  eomething 
like  r,  year;  I  was  connected  with  the  oBice 
for  something  like  five  years. 

Question.  While  in  ohargeof  that  office  state 
vhether  a  dispatch  from  Lewis  E.  Parsons,  of 
Montgomery,  Alabama,  came  to  Andrew  John- 
son, Fresident  of  the  United  States,  and  if  eo 
at  what  date? 

Answer.  1  think  while  in  that  office  I  saw  a 
great  many  such  dispatches. 

Queation.  Whatpaperhaveyou  in  your  hand? 

Answer.  I  have  what  professes  to  be  a  copy 
of  a  telegram  irom  Lewis  E.  Parsons,  Mont- 

f ornery,  Alabama,  addressed  to  "His  Excel- 
ency  Andrew  Johnson,  President." 

Question.  Do  you  know  whether  that  tele- 
gram came  through  the  office  ? 

Answer.  I  recognize  this  as  being  the  char- 
acter of  dispatch  which  passed  through  or  was 
received  atthe  military  telegraph  olficc. 

Mr.  CURTIS.     That  we  must  objefct  to. 

Mr.  Manager  BUTLER,  [to  the  witness.) 
Were  there  duplicate  originals  of  telegrams 
received  kept  at  the  military  telegraph  office? 

Answer.  What  is  called  a  press  copy  was 
taken  of  each  dispatch  before  being  delivered 
from  the  office. 

Question.  Was  such  a  press  copy  taken  of 
each  dispatch  before  it  was  sent? 

Ajismer.  Not  before  being  sent. 

Question.  The  original  was  kept,  then? 

Answer.  The  original  was  kept  on  file  in  the 
office. 

Question.  State  whether  at  my  request  yon 
esarained  those  press  copies? 

Answer.  I  did. 

Question,  Did  yon  find  such  a  dispatch  as  I 
liave  described  among  those  press  copies  ? 

Ansuier.  I  did. 

QaesUon.  Did  you  copy  it? 

Amwer.  Imadeacopy. 

Quoition.  Have  you  got  that  in  your  hand  ? 

Ajiswer.  No,  sir ;  I  have  not. 

Question.  Can  you  give  an  explanation  as  to 
that  copy  you  now  have  in  your  hand  ? 

Answer,  I  made  a  copy  of  the  dispatch  and 
answered  the  summons  of  the  Managers,  and  I 
placed  the  copy  iu  your  hands,  and  I  heard  jou 
order  your  clerk  to  make  a  copy  of  that,  and 
after  a  short  time  the  clerk  returned  with  that 
copy  and  read  the  copy  which  he  had  made, 
and  you  returned  to  me  the  copy  I  had  made. 

Question.  Have  you  that  copy  ? 

Ansieer.  I  have. 

Question.  Yery  well ;  produce  the  original 
dispatch  and  the  copy  both? 

Mr.  EVABTS.  I  ask  what  is  meant  by  the 
"original  dispatch."  I  understood  this  was  a 
dispatch  received  here. 

Mr.  Manager  BUTLER.     The  original  press 


ary  q 
lakel 


[Producing  a  hound  letter-book,  the  pages 
of  which  were  press  copies  of  dispatches.] 

Questimt.  Have  you  that  original  press  copy? 

Answer.  I  have  it. 

Mr.  Manager  BUTLER.  Read  from  it, 
piease? 

Mr.  STANBERY.    Oh,  no. 

Mr.  BVART3.    Let  us  see  what  it  is. 

[The  book  was  handed  to  the  counsel  for  the 
respondent.] 

Mr.  STANBERY.  I  wish  to  ask  a  prelimL- 
questioti.  [To  the  witness.]  Did  you 
!  this  press  copy  yourself? 

Answer.  The  press  copy  ia  made  by  the 
clerk.  The  telegram  is  written  by  one  of  the 
operators. 

Mr.  EVARTS.     Byvou? 

The  Witness.     Not  by  me  personally. 

Mr.  CURTIS.     We  object. 

Mr.  EVARTS.     This  fcook  does  n 
itself. 

Mr.  Manager  BUTLER.  I  do  not  under- 
stand the  objection,  if  there  is  any. 

Mr.  EVARTS.  We  do  not  understand  that 
a  telegraph  company's  books  prove  themselves 
tike  a  record.  You  bringno  living  witness  that 
verifies  anything  here. 

Mr.  Manager  BUTLER.  I  will  pass  from 
this  for  a  moment.  [To  the  witness.]  Do  you 
remember,  as  an  act  of  memory,  wheUier  such 
a  telegram  as  that  passed  through *he  office? 

An  w  d     not  remember  this  dispatch 

ha  ngpa  sed  h  ough  the  office;  I  cannot  take 
my    ah    ha    I      member  the  particular  dis- 

Qi  W      you  stale  whether  yon  have 

an  o  g  na  d  patch  of  the  same  date  signed 
And    wJ  hn     n?" 

Anst        I  ha 

Question.  Produce  it? 

Answer.  I  have  a  book  in  which  the  dispatch 
is  filed. 

[Producing  a  bound  letter-bookon  the  pages 
of  which  were  pasted  dispatches.] 

Question.  Are  you  so  familiar  with  the  sig- 
nature of  Andrew  Johnson  as  to  know  whether 
that  is  his  name  signed  to  it? 

Answer.  I  believe  that  to  be  his  signature; 
I  am  very  familiar  with  it. 

Question.  Have  you  any  doubt  in  your  own 
mind  as  to  that? 

Answer.  None  whatever. 

Question.  Is  this  book  which  I  hold  in  my 
hand  and  you  have  just  produced,  the  record 
book  of  the  United  States  military  telegraph, 
of  the  executive  office  wherein  original  dis- 
patches are  put  on  record? 

Answer.  It  is  the  book  in  which  the  original 
dispatehes  were  filed. 


Mr.  CURTIS.     That  is  an  inference. 
The  Witness.     I  can  answer  that.     I  s; 
tlie  dispatch  in  the  office. 
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By  Mr.  Manager  Butler: 

QtiesUon.  Aud  it  beats  the  marta  of  having 

Mr.  STANBERY.  Now,  let  us  gee  the  dis- 
patch. [The  book  was  handed  to  tbe  counsel  for 
tbe  respondent  and  examined  by  them.]  This 
is  very  good  reading  ;  butwlU  you  tell  nswhat 
■  1  the  object  of  this  testimony  ?     We  like  tbe 


m.  iSsna^er  BUTLER.  The  question  tbat 
I  put  now  is  simply  whether  you  object  to  tbe 
Tebicle  of  proof? 

Mr.  EVAET8.     No. 

Mr.  Manager  BUTLER.  If  it  is  proper  to 
read  it  at  all  tbe  question  is  whether  it  is 
proved. 

Mr.  EVARTS.  It  proceeded  from  the  Pres- 
ident, and  therefore  it  is  proved. 

Mr.  JOHNSON.     What  is  the  date? 

Mr.  Manager  BUTLER.  January  17, 1867; 
the  same  date  with  Parsons'  dispatch. 

Mr.  STANBEBY.     Now,  tbe  object? 

Mr.  Manager  BUTLER.  Not  yet,  sir. 
[To  the  witness.]  On  the  same  day  tbat  this 
is  dated  do  you  find  in  the  records  of  tbe 
Department  a  press  copy  of  a  dispatch  from 
Lewis  E.  Parsons  to  which  this  is  in  answer? 

Answer.  I  find  in  the  press  copy  book  a  copy 
of  a  dispatch  which  that  was  in  answer  to. 

Mr.  EVARTS.     How  does  that  appear? 

Mr.    Manager   BUTLER.     It  appears  be- 


lt speaks 


Mr.  EVARTS.     If 
for  itself. 

Mr.  Manager  BUTLER.     Again  I  must  re- 

Elj,  if  the  qiiestionisputtome  how  it  appears, 
e  has  sworn  tbat  it  is  an  answer.  [To  the 
witness.]  Now.  what  was  this  telegraph  office? 
The  headine  of  the  dispatch  is  "  United  States 
Military  Telegraph."  Was  this  telegraph  un- 
der the  control  of  the  War  Department  ? 

Ansmer.  At  that  time  it  was  not  under  the 
control  of  the  War  Department. 

Question.  Where  were  the  books  kept? 

The  Witness.  Do  I  understand  you  to  mean 
tbe  linesl 

Mr.  Manager  BUTLER.  I  do  not  mean  tbe 
lines.     I  mean  tbe  office. 

Answer.  It  was. 

Question.  Was  it  in  tbe  War  Department 
building? 

Answer.  It  was. 

Question.  And  were  tbe  officers  employes  of 
the  War  Department? 

Answer,  They  were. 

Question.  Were  the  records  of  its  doings 
at  that  office  kept  in  the  War  Department? 

Aniiver.   They  were. 

Question.  And  are  these  books  and  these 
papers  produced  from  the  War  Department? 

Answer.  No,  sir;  they " 


Question.  Where  do  they  come  from  now? 

Anstner.  They  come  from  the  War  Depart- 

ent  through  the  telegraph  office;  it  has  the 
original  dispatches  of  the  War  Department. 

Question.  They  came  to  the  telegraph  office 
from  the  War  Department? 

Answer.  Yes,  sir. 

Question.  They  came  originally  as  records 
from  the  War  Department? 

Answer.  From  the  War  Department  to  the 
telegraph  office,  and  I  bring  them  here. 

_  -.  Manager  BUTLER.  I  submit  now  to 
the  Senate  tbat  I  propose  to  use  in  evidence, 
if  it  is  otherwise  competent,  the  dispatch  of 
Lewis  E.  Parsons  to  which  Andrew  Johnson 
made  reply.  Having  proved  what  I  have 
proved,  is  there  any  objection,  I  rtean  now  as 
to  the  vehicle  of  evidence  simply,  not  as  to  the 
competency  of  the  contents? 

Mr.  EVARTS.  On  that  point  in  this  pres- 
ent case,  although  we  regard  the  proof  of  Mr. 
Parsons'  dispatch  as  incompetent  and  insuffi- 
cient, we  shall  waive  any  objection  of  that 
kind,  and  tbe  question  may  now  stand  upon  the 
jetency  of  the  proof. 

r.  Manager  BUTLER.     On  the  question 
of  relevancy,  I  suppose? 

Mr.  EVARTS.  Yes,  and  competency ;  its 
dmissibility  in  any  way. 

Mr.  Manager  BUTLER.     Admissibility  of 


Mr.  EVARTS.  Yes.  We  have  had  no 
notice  to  produce  the  original,  but  we  care 
nothing  about  that. 

Mr.  Manager  BUTLER,  To  that  I  answer 
we  have  the  original  here. 

Mr.  EVARTS.  No;  buttbeoriginalofMr. 
Parsons'  dispatch  delivered  to  the  President. 
We  have  had  no  notice  to  produce  that;  we 
know  nothing  about  it;  but  we  waive  that. 
Now.  we  inquire  in  what  view  and  under  what* 
article  these  dispatches  dated  prior  to  the  civil 
tenure  act  are  introduced? 

Mr.  Manager  BUTLBH.  In  order  tbat  the 
Senate  acting  both  as  court  and  jury  may  un- 
derstand whether  these  papers  are  admissible 
in  evidence,  it  becomes  necessary,  with  the 
leave  of  the  president  and  the  Senate,  to  read 
theni  de  bene,  in  order  that  we  may  show  how 
they  become  competent. 

Mr.  CURTIS.  We  do  not  object  to  yonr 
reading  them  de  bene  esse. 

Mr.  Manager  BUTLER.  The  dispatch  of 
Mr.  Parsons  is: 

MONTQOUEKV,  AlABAHI. 


LegiBlat 


1.  Efforfamakini 


n.  188T. 
DDsider 
t  from 


EiECDTivE  Office,  WiSHiNOTos,  D.  C.. 
Jaauari,  17. 186T. 
What  possible  good  can  be  obtdaed  by  reoonsider- 
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ing  tbo  constitution  at  amendment?    I  kuovof  none 

the  people  of  the  whole  oountrr  willeuBtain  any  set 

aeter  of  onv  Ouveinment  h^  enabTing  a«U  or  otber- 
wise.  I  helieTB,  on  the  contrar;,  that  the/  nill 
eventually  UDhnld  all  irho  bare  patriotism  Bnd  eour- 


in  the  pi 


.  IhereBboaldbenofalter- 


originafdeaTgn.  ANDREW  JOHNSON ! 

Eon.  Levis  E.  Pahsons,  MoHigomerii,  Alabama. 
.  I  have  no  further  call,  after  having  read  these 
dispatches,  so  that  they  maj  be  seen  of  the 
Senate,  to  argue  the  question  whether  this  is 
competent  evidence  upon  articles  charging 
Andrew  Johnson  with  attemptingto  overthrow 
the  acts  of  Coneress,  to  oppose  their  validity, 
and  to  bring  its  legislation  into  contempt.  .  It 
is  either  under  the  tenth  or  the  eleventh  article 


___■.  CURTIS.     Speeches,  not  telei;rama. 

Mr.  Manager  BUTLEE.  lam  reminded  bj 
the  learned  counsel  that  that  article  refers  to 
speeches  and  not  telegrams.  I  know  it ;  but 
with  what  intent  were  those  speeches  made? 
For  what  purpose  were  they  made?  They 
were  made  for  the  purpose  of  arraying  the 
country  against  the  Congress  of  the  United 
States  and  its  lawful  acts,  aud  to  bring  it  into 
ridicule  and  contempt.  Now,  I  am  upon  the 
point  where  the  attempt  is  made  to  array  the 
people  againstthe  lawful  acts  of  Congress  »nd  to 
"  destroy  the  regard  and  respect  of  all  the  good 
people  of  the  United  States  for  the  Congrcsa 
and  legislative  power  thereof,"  and  "to  ex- 
cite the  odium  and  resentment  of  all  the  good 
people  of  the  United  States  against  Congress 
•and  the  laws  by  it  duly  and  constitutionally 
enacted." 

We  must  go  back  a  moment,  if  the  Senate 

f lease,  and  Ishall take  buta moment,  because 
think  this  is  too  clear  for  argument.  The 
President  had  gone  forward  in  August  and 
September,  18G6,  declaring  everywhere  that 
Congress  had  no  power  to  do  what  it  was  pro- 
posing to  do.  Congress  had  proposed  the 
constitutional  amendment  to  the  people  of  the 
^States,  and  for  the  purpose  of  preventing  that 
constitutional  amendment  from  beiugaccepted, 
every  possible  contumely  was  thrown  upon 
Congress  and  every  possible  step  taken  to  pre- 
vent its  acceptance,  andthisis  one  of  the  steps. 
I  will  not  argue  further  under  that  proposi- 
tion. Then  the  elevenUi  article  charges  that, 
"intending  to  deny  the  power  of  the  Thirty- 
Ninth  Congress  to  propose  amendments  to  the 
Constitution  of  the  United  States,'"  he  did 
declare  so  and  so.  Vi&  find  with  that  intent 
that  when  Congress  had  passed  an  act  fur  the 
pacification  of  the  southern  States  and  for  the 
settlement  of  the  difficulty,  in  the  shape  of  a 
proposed  amendment  to  the  Constitution,  and 
when  that  was  being  considered  by  the  south- 


ern States,  the  President  of  the  United  States, 
from  his  high  position,  was  absolutely  tele- 
graphing td  the  Legislature,  in  answer  to  a 
quPStion  of  those  States  when  they  were  ask- 
ing for  advice,  ui^ing  them  not  to  accept  the 
amendment  to  the  Constitution.  I  do  not  care 
to  argue  this  any  further. 

Mr.  EVABTS.  If  we  understand  the  hon- 
orable Managers  aright,  this  evidence  is  sup- 
posed to  be  relevant  and  competent  only  in 
reference  to  the  crimes  charged  In  the  tenth 
and  eleventh  articles.  Is  that  so?  Was  that 
your  proposition,  Mr.  Bctler? 

Mr.  Manager  BUTLER.  My  proposition  is 
that  it  is  relevant  under  those.  I  have  made 
no  proposition  as  to  the  rest 

Mr.  BVARTS.  You  did  not  name  any 
others. 

Mr.  Manager  BUTLER.     I  did  not  think  it 


EVARTS.  Verywell;  I  shall  not  think 
it  necessary  to  consider  any  others. 

Mr.  Manager  BUTLER.  Very  well ;  we 
are  agreed  on  that. 

Mr.  EVARTS.  Now,  if  the  Chief  Justice 
and  Senators  will  give  their  attention  to  the 
tenth  article,  it  will  be  found  that  the  entire 
charge  there  Is  that  the  President — 

"DesieoinB  and  intendiwf  to  set  aside  the  rightful 

bring  into  disiroee,  ridicule,  hatreil,  contempt,  and 
reprDaeh  the  Oingi'sss  of  the  United  gtdtea  and  the 
several  branches  thereof,  to  Impair  and  destroy  the 
regard  and  respect  of  all  Iha  cood  people  of  the  Uni- 
ted States  tbr  the  Congross  and' legislative  power 
•hereof,  (which  all  offioers  of  the  Qavenimeni'  nn^hi 
uviolabl;  to  preserve  and  mi^ntain,)  and  tc 


the  odiai 


.0  United  8tt.tc3a< 


ntmentof  all  Ih 


eoplec 


a  uuiy  oDu  i;oiisti[u[ionally  enaeted." 

That  is  the  entire  purview  of  the  intent. 
Now,  the  only  acts  charged  as  done  with  this 
intent  are  the  delivery  oi  a  speech  at  the  Exe- 
cutive Mansion  in  August,  1866,  and  two 
speeches,  one  at  St.  Louis  and  the  other  at 
Cleveland,  in  September,  1806.  The  article 
coneladea  that  by  means  of  these  utterances — 
"Said  Andrew  Johnson  has  brought  the  high  office 
of  tho  Prcsidcntof  the  United  States  into  contempt, 
rldicule.anddiegcace.  tothegreaCscandalofBllgood 
eitiieos.  whereby  said  Andmw  Johnson,  President 
of  the  United  States,  did  oommit,  and  was  then  and 
there  gailty  of,  a  high  miadcnieanorin  office." 

That  is  the  gravamen  of  the  crime ;  that  he 
brought  the  presidential  office  into  scandal  by 
these  speeches  made  with  this  intent.  Sena- 
tors will  judge  from  the  reading  of  this  tele- 
gram, dated  in  January,  18G7,  whether  that 
supports  the  principal  charge  or  intent  of  his 
derogating  from  the  credit  of  Congress  or 
bringing  the  presidential  office  .into  discredit. 

The  eleventh  article  has  for  its  substantive 
charge  nothing  but  the  making  of  the  speech 
of  the  18th  of  August,  1866,  saying  that  by  that 
speech  he  declared  and  allirmed — 

"  In  subitiince.  that  the  Thirty -Nintli  Congress  of 
the  United  States  was  not  a  Congress  of  the  United 
Stittes  autbariied  by  the  ConslJtutiQn  to  exercise 
legislative  power  under  the  name,  bnC  on  tlio  con- 
trary, was  a  Cangre^  of  oaly  part  of  the  Statel. 
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.w  Johnson. 


ace  of  said  deul 


.  That  ia,  in  pursuance  of  the  speech  made  at 
tbe  Executive  Mansion  ou  the  ISth  of  Angust, 
1866— 

•'  Theaaid  Andrew  Jotnaon,  President  of  the  Uni- 
ted 8ut«s.  afterword,  to  nit.  on  the  2lBt  dar  of  Feb- 
ruary. A.  D.  1868,  at  tlio  city  of  Washinelon,  in  the 
"■■■"" wfoUy,  snd  in  diere- 


re  that  th. 
lent  the  ei 


It  of  tl 


I  titled 


Which  was  after  the  date  of  this  dispatch— 
"ByunlawfollydoTising  and  oontririnB,  and  at- 
tempting to  devise  and  ooutrivo.  means  by  whioh  he 
should  provont  Edwin  M.  Stanton  from  forthwith 
resumiBg  the  funetiona  of  the  offioe  *f  Seoretarr  for 
the  Department  of  War.'; 

The  conrt  will  consider  whether  thia  dis' 
patch  touches  that  subject. 
;'Aud  also  by  further  onl  awfully  deviaine  and  con- 

then°flnd''there.  to  provent  the  eieontion  of  an  act 
entitled  'An  aet  miihing  appropriations  for  the  eop- 
VSL  "     '  ^-    '^e™purpo^e^,'^app?oyed%aTOh  i 


186T:  t 


i-ide  for  then 


rebel  Stati 

Also,  after  the  date  of  this  dispatch.     It  is 
under  one  or  the  other  of  these  two  articles 
that  thia  dispatch  is,  in  its  date  and  in  its  sub- 
stance, supposed  to  be  relevant.    I  will  read  it: 
■Washingtok,  D.  C.  JuTimni  17, 1867. 

ins  the  c'oastitutional  amendment?  Iknowofnone 
in  the  preaont  posture  of  affairs;  and  I  do  not  believe 
that  the  people  of  the  wholeoountry  will  auatain  any 
set  of  individuals  in  attempts  to  ohaneethe  whole 

otherwise.    I  believe,  on  the  eontrary,  that  they  will 

.andwhoplaoethoir 


n  the  people.    Then 

part  of  those  who  aie  1 
ain  the  several 


inest  in  their 


partraenls  of  the  Govei'ni 

original  design.  ANDREW  JOHSSOl 

Hon.  LEWis  B.  PsBSONB,  Moiloomen/.  Alaham 

There  is  nothing  here  pertinent  in  deprei 
lion  of  Congress,  nothing  that  tends  to 
scandal  ^f  the  presidentiiS  oEBce,  nothing  that 
has  relation  to  the  defeat  of  laws  not  then 
passed,  and  not  possible  to  be  the  subject  of 
crime  or  misdemeanor  on  tbe  part  of  the 
President  in  resisting  or  opposing;  and—  "  -' 
nothing  whatever  in  these  transactions- 
troduced  undoubtedly  leading  into  a  wide  field 
ol  mquiry  —  that  touches  any  crim 
intent  or  any  purpose  mentioned 
articles 

Ml  Manager  BOUTWBLL.  Mr.  President 
and  Senators,  if  this  evidence  is  admissibli 
under  either  of  the  articles— and  I  have  ni 
doubt  it  IS  admissible  under  both  the  tenth  and 
eleventh^it  is  sufficient  foe  our  purpose.  Ii 
ia  enough  that  we  show  it  to  be  admissibh 


under  one;  and  therefore  I  treat  the  proposi- 
tion to  introduce  this  evidence  under  the  elev- 
enth article  only^from  which  I  think  it  must 
appear  to  Senators  that  there  can  be  no  donbt 
upon  this  point.  If  attention  be  given  to  the 
eleventh  article  it  will  be  seen  that  we  charge 
that  the  President  did — 

"On  the  18th  day  of  August,  A.  D.186S,  at  the  city 
of  Washington,  and  in  the  District  of  Columbia,  hy 
publie  speech,  declare  and  affirm,  in  substnuce,  that 
the  Thirty-Nmth  Congress  of  the  United  States  was 
not  a  Congress  of  the  United  States  anthoriied  by 
the  Constitution  to  exercise  legislative  power  under 
the  same,  but,  on  the  eontrary,  waa  a  CongreB*  of 
only  pactof  the  Btat«a,  thereby  denying  sndiatend- 
ing  to  dmr  that  the  lesislation  of  said  ConEresswaa 
v^id  or  obligat«i7in>on  him.  and  also  thereby  deny- 
ing and  intendins  w  deny  the  power  of  theThirty- 
NlDth  CanireBB  to  propoee  amendmentf  to  the  Con- 
aUtution  nF  the  Umted  States"— 

The  very  subject  of  these  telegraphic  dis- 
patches— 

"  And,  in  nurauance  of  said  declaration,  the  said 
Andrew  Johnson,  President  of  tho  United  Slates. 
oiVerwardto  wit,  en  the  21stday  of  February,  A.D. 

Which  we  understand  to  include  all  these 
dates  between  the  time  when  the  declaration 
which  is  the  basis  of  this  article,  to  wit,  Au- 

fist  18,  1866,  up  to  and  including  the  21at  ol 
ebruary,  1868,  so  that  all  that  period  is  open 
to  na  for  the  introduction  of  testimony  show- 
ing the  transactions  of  the  President  on  this 

"  On  the  21st  day  of  Pebrnory,  A. ».  1868,  at  the  city  of 
Washington,  in  the  District  of  Columbia,  did,  unlaw- 
fnlly,  and  in  disregard  of  the  requirement  of  the  Con- 
atitution  that  ho  should  take  oare  that  tbe  lawe  bo 
faithfully  e:         


Lonofai 
of  ce.      ■ 


.tenmtlng 
le  sbanld 


and  for 


2,1897,  by 

iilly  devising  and  cODtrivIng,  andattei — 

se  and  contrive,  meanl  I^wbioli  he  i 

t  Edwin  M.  Stanton  fnim  focthwltii  nnunins 


_.. jr'tnthenupenBiiniUieretoforBmkda 

laid  Andrew  Johnson  ofE^d  Bdwln  H.  Bt&nton 

.,         ~ „.___. ^_,l_     T. .___jj     ^ 

. JO  dievie'e  and  eoStllTe 

id  there,  to  prerent  tbe  eiecnUon  of 

ititled  'An  act  making  appropriations  for 

approved 

an  act  entitled  'An  aot  to  provide  for  the  mote 
efficient  government  of  tho  rebel  States.'  passed 
March  2, 1867," 

Herein  we  see  the  nature  and  extent  of  the 
influence  of  the  conduct  of  the  President  in 
sending  out  this  telegram.  Here  was  Mr.  Par- 
sons, who  is  known  upon  public  fame  to  have 
been  the  provisional  Governor  of  the  State  of 
Alabama  in  the  year  1865  and  1866,  a  man  of 
influence  in  that  part  of  the  country,  who  asks 
the  President's  opinion  upon  the  very  matter 
of  the  reconstruction  of  the  rebel  States,    He 

"Legislature  in  session.  Efforts  making  torecon- 
from  Washington  aays  it  ia  probable  an  enablins  act 
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^rnmeDt  of  the  rebel  StateG,  enabling  acta ; 
measures  of  Congress  by  and  througb  which 
these  States  were  Co  be  restored  to  the  Union. 
He  asks  the  opinion  of  the  President  as  to  what 
they  shall  do.     He  says : 

'■Wb  do  not  know  what  to  belicTe," 

Now,  what  does  the  President  say? 

"  What  possible  ^ood  can  be  attained  bf  reconsld- 
eriaE  the  coaatitDtional  amendment?" 

Which  had  been  rejected. 


"  I  kno 


in  the  pi 


of  affair 


_..-  I  do  not  believe  the  pcojile  of  the  whole  ct 

Sere  is  the  eist  of  the  offense  of  this  par' 
ticular  telegraphic  dispatch,  and  showing,  ^so, 
^'herein  it  applies  under  the  chat^e  coatained 
in  the  eleventh  article.  We  set  forth  in  the 
eleTenth  article  that  in  August,  18G6,  he  had 
charged  that  Congress  was  not  a  constitutional 
body  representing  all  the  States  of  the  Union. 
In  thisdispatch  he  speaks  of  Congress,  because 
be  can  refer  to  no  other  set  of  men,  as  a  "  set 
of  individuals."     He  says  : 

*■  I  do  not  beliere  Ihfe  people  of  tho  whole  country 
vUUaatain  on]'  setof  individoals"- 

Thus  characterizing  Congress  as  a  set  of  indi- 
uidaals,  which  is  seen  in  what  he  says  in  re- 
gard to  them — 

0  thewhi 


: other 


And  we  say  that  herein  we  have  evidence 
of  the  intent  of  the  President  to  defeat  the  will 
of  Congress  in  regard  to  the  enforcement  of 
the  reconstruction  laws,  which  is  preciselythe 
oSense  charged  ag^nst  him  in  the  eleventh 
article  preferred  by  the  House  of  ilepresenla' 
tivea.  I  ato  reminded,  too,  that  the  original 
reconstruction  act  provides  for  the  adoption 
of  the  constitutional  amendment  as  one  of  the 
conditions- precedent  to  or  coincident  with  the 
right  of  aState  organized  under  the  reeonstcuc- 
tioa  laws  to  be  admitted  to  representation  iu 


ther? 

Mr-  EVARTS  and  Mr.  CURTIS.  Nothing 
further. 

Mr.  Manager  BUTLER.  I  wish,  if  the  pre- 
siding officer  will  allow  me,  to  call  attention  to 
.the  fifth  section  of  the  act  of  March  2,  1867, 
known  as  the  reconstruction  act,  which  is  the 
act  described  ia  the  eleventh  article,  which 
provides ; 

"And  when  sueh  cohatitution  shall  be  ratified  by  a 
majority  of  the  persons  votins  on  the  question  of 
ratification  who  ore  qualified  as  electors  for  dele- 
(Wtea,  and  when  eneh  constitation  shall  have  been 
sulgiiuttedlnCoDSreesforeiiiminatioaand  approval, 
alid  Conareei  shall  h»ve  approved  the  same,  an  d  when 
iaid  StiuB,  b]F »  vote  of  iti  Laraalatare  eleated  under 
said  constitation,  shall  have  ■dopUdtheamendmeDt 
to  the  OonMitnUon  of  the  United  Slates  proposed  by 
the  Thlrty-Kfnth  Oonnesi,  and  known  ss  arttcle 
fanrteen,  and  when  laid  artiele  shall  have  beconie  a 
nan  of  the  Constitation  of  tho  United  States,  said 
State  sball  be  entitled  tu  representation  in  Coneress, 
and  Senalora  and  Roprcsentatives  shall  bo  admitted 
therelrooi  on  their  taking  the  oaths  prescribed  by 


So  that  the  adoption  of  the  foarteenth  article 
is  a  part  of  the  reconstruction  acts. 

The  CHIEF  JUSTICE.  Do  the  counsel 
for  the  respondent  desire  to  be  heard  further  ? 

Mr.  STANBERY.     No,  sir. 

Mr.  HOWARD.  I  offer  a  question  to  the 
Managers. 

The  CHIEF  JUSTICE.  The  question  of- 
fered by  the  Senatorfroia  Michigan  will  be  read. 

The  Secretary  read  as  follows  ; 
IVhat  amendment  of  the  Constitution  is  refciied  to 
in  Mr.  Parson's  dispatch? 

Mr.  Manager  BUTLER.  I  can  answer. 
There  was  but  one  amendment  at  that  time 
pending  before  the  country,  end  that  was 
known  as  the  fourteenth  article,  the  one  con- 
cerning which  I  have  just  read,  and  which  is  ' 
required  to  be  adopted  by  every  State  Legisla- 
ture before  the  State  can  be  admitted  to  repre- 
sentation in  Congress. 

The  CHIEF  JUSTICE.  Senators,  the 
Managers  offer  in  support  of  the  accusations 
of  the  House  of  Representatives  two  telegraphic 
messages,  one  signed  by  Lewis  B.  Parsons, 
and  one  si^ed  by  Andrew  Johnson.  The 
question  is,  is  the  evidence  proposed  on  the 
part  of  the  Managers  admissible? 

Mr.  DRAKE.     I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  27,  nays  17;  as  follows; 
YBAS-Messra.  Anthony,  Cameron,  Cattell.  Chand- 
ler. Cole.  ConUine.Conness.  Corbett.CraEin.  Drake. 
Henderson.  Howard  Morgan  MoTrill  of  Vermont, 
Nye.  Patterson  of  New  Hampshiro,  Pomeroy. 
Ramsey,  Ross,  Sherman,  Spraene,  Stewart,  Sumner, 
Thayer.  Tipton,  Willey,  and  Wilson— 27. 

NAYS-Messrs,  Buokalew.  Davis.  Dison,  Doo- 
little,  Edmunds.  Ferry,  Fessenden.  Fonlcr.  Ercling- 
hnysen.MoCreery,  Morrill  ofMaine.Norton.  Patter- 
son of  Tennessee.  Trnmbull,  Van  Winkle,  Viokors, 
and  Wiliiams-IT. 

SOT  VOTING— Messrs.  Bayard,  Grimes,  Harlan. 
Hendricks,  Howe,  JolinBon,  Morton,  Saulsbnry, 
Wade,  and  Yates-10. 

So  the  evidence  was  admitted. 

Mr.  Mani^er  BUTLER.  I  suppose  that  the 
dispatches  need  not  be  read  again  ;  they  have 

Mr.  CURTIS.  No ;  'we  waive  the  further 
reading. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  the 
hour  of  five  haying  arrived,  I  move  thai  the 
court  adjournuntilto-morrowattwelveo'elocic. 

The  CHIEF  JUSTICE.  It  is  moved  thai 
the  Senate  sitting  as  a  court  of  impeachment 
now  adjourn  until  to-morrow  attwelve  o'clock. 

The  question  being  put,  it  was  declared  that 
the  motion  was  not  agreed  to. 

Mr.  FOWLER.     I  call  for  a  division. 

The  CHIEF  JUSTICE.  The  result  has 
been  announced.  It  is  too  late  to  call  for  a 
division. 

Mr.  RAMSEY.  The  question  was  not  un- 
derstood, I  think. 

The  CHIEF  JUSTICE.  If  that  be  the 
case,  the  question  will  be  put  a^ain. 

The  question  being  put  again,  the  Chief 
Justice  declared  that  the  motion  appeared  to 
be  agreed  t«. 
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Mr.  CONNESS  and  Mr.  SUMNER  called 
for  the  yeas  and  najs,  and  tbej  were  ordered ; 
and  being  taken,  resulted— jeas  22,  nays  22;  aa 
follows : 

TEAS— Mesaft.  Anthony,  Budtttlew,  CBmeroB,  Car- 
belt,  Critgin,  Diria,  Biioii.  Doolittle,  Fowler.  Fre- 
liHgbaj'seii,  HendorMn.  McCreery,  Mnriill  of  Ver- 
DiDiit.  Norloo,  PnCteraon  of  Teanesaee.  Bamee;. 
SpraeuB.  Tipton.  TrnmbuU,  Tan  Winkle,  Viokera, 


Sew  Uatupabiie,  Pomero; .  lioaa,  Sherman.  Staworl. 
Snniiier. Thayer.  Williama.  andVilson-ai 

SOT  VpTrNG-Messrs.  Bol'ftrd,  Perry,  Grimea, 
Harlan,  Hendricks,  Jobosou,  Morton,  Saulebary, 
Wade,  andYalcs— 10. 

The  CHIEF  JUSTICE.  On  this  question 
theyeas  are  22,  and  the  naje  are  22.  The  Chief 
Juatice  votes  in  the  affirmative.  The  Senate, 
sitting  as  a  court  of  impeachment,  atanda  ad- 
journed until  to-morrow  at  twelve  o'clock. 

Friday,  April  3, 1868. 

The  Chief  Justice  of  the  UnitedStates  entered 
theSeoateChamberatfive  minutes  past  twelve 
o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant*  at- Arm  a, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  HeprBaeiitativea  appeared 
and  took  the  seats  aaaigned  them. 

The  eounaelfor  the  respondent  also  appeared 
and  took  their  seats. 

The  presence  of  the  House  of  Representa- 
tives was  next  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  Washiiurne,  the  thair- 
man  of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senat^ 
Chamber,  and  were  conducted  to  the  seats  pro' 
vided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  the  last  day's  proceed- 
ings. 

The  Secretary  read  the  Journal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for  the 
trial  of  the  impeachment. 

Mr.  DRAKE.  Mr.  President,  I  move 
the  Senate  take  up  the  proposition  which  I 
offered  yeeterday,  to  amend  the  seventh  rule, 
and  have  a  vote  npon  it. 

The  CHIEF  JUSTICE.  The  amendment 
will  be  considered  as  before  the  Senate  unless 
objected  to. 

Mr.  EDMUNDS.     Let  it  be  read. 

The  CHIEF  JUSTICE.  The  Secretary 
will  read  the  amendment. 

The  Secretary  read  as  follows ; 

Amend  theaeventb  rule  ty  adding  the  followiiig! 
Upon  all  suuh  questions  the  vote  shaU  be  without 
=  ,iwii,;(,n  iiiii^ja  iho  »o<.o  anri  nova  I.P  demanded  by 


one  fifth  of  the  metnbors  present  orreoui ., 

presiding  officer,  when  tbe  eama  shall  be  tokeu. 

Mr.  EDMUNDS.    Mr.  President,  I  mo? 
strike  out  that  part  of  it  relating  to  the  ; 


and  nays  being  taken  upon  the  request  Of  the 
presiding  officer. 

Mr.  CONKLING.  Not  having  heard  the 
motion  of  the  Senator  from  Vermont,  I  ask 
for  the  reading  of  the  seventh  rule  as  it  is  now, 
which  is  not  before  ns,  and  which  we  have  no 
meana  of  knowing  anything  about. 

TheCHlEPJIJSTiCE.  The  Secretary  will 
read  tbe  seventh  rule. 

The  Sbcketabt.  The  seventh  rule  is  as 
follows : 

■■VII.  The  Preeidine  Officer  of  tbe  Sennte  shall  di- 
rect all  necessary  pieparatianB  in  the  Semtte  Cham- 
ber, and  tbe  presldiDB  offloer  ontbetrialabaJl  dinetaU 
tboforihs  of  proceediiig  white  the  Sflnato  ape  BitUnc 
for  tbe  purpose  of  tryibs  an  impeaehinent,  and  aU 
forms  dnrini  the  trial  not  otbenriie  ^leointlr  |in>- 
vided Tor.  And  thepraaidins  oSoer  on  Iht  trlilToaj 
.!„„.  ^h.„v.-..iin.v.i,=i)..n-rf  la  the  judgment  of 


JTOf  tt 


_ taken  thereon,  in  which 

<e  It  shall  be  submitted  Co  thoSenate  for  deoiston; 


is  proposed  to  add  the  following  to  the 

Upon  all  BHoh  questjons  the  vote  shall  be  without 
_  division,  unless  tbe  yEoa  and  naya  be  demanded  by 
one  fifth  of  the  members  present  or  requested  by  the 
presiding  officer,  when  the  sameEballbe  taken. 


from  Vermont. 

The  CHIEF  JUSTICE.  The  amendment 
to  the  rule  will  be  so  modified  if  there  be  no 
objection.  [To  the  Chief  Clerk.]  Read  the 
amendment  as  modified. 

The  Chief  Clerk  read  iJie  amendment  as 
modified,  as  follows : 


Upon  Hill  such  questioi 


:a  aliall  be  without 


The  amendment  to  the  rules,  as  modified, 
was  agreed  to. 

Mr.  DRAKE.  I  move  that  the  rules,  m 
now  amended,  be  printed  for  the  use  of  the 
Senate. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Managers  on 
the  part  of  the  House  of  Representative  will 
proceed  with  their  evidence. 

Mr.  ManagerBUTLER.  Before  putting  any 
question  to  Mr.  Tinker,  the  witneaa  under  ex- 
amination at  the  adjournment,  I  will  put  in  a 
single  paper  with  the  leave  of  tbe  court.    The 

Eaper  13  a  "  message  of  the  President  of  the 
fnited  States,  communicating  to  the  Senate  a 
report  of  the  Secretary  of  State,  showing  the 
proceedings  under  the  concurrent  resolution 
of  the  two  Houaes  of  Congresa  of  the  13th 
instant,  requesting  the  President  to  aubmit  to 
the  Legislatures  ofthe  States  an  additional  arti- 
cle to  the  Constitution  of  the  United  States." 
Mr.  STANBERY.  What  article  ia  that? 
What  date? 
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Mr.  Manager  BUTLER.  The  fonrteeath 
article.  The  document  is  dated  Jniie  22, 1800. 
It  ia  ilie  same  article  to  which  the  dispatch 
related.  We  offer  it  in  order  to  ahow  to  what 
the  dispatcli  referred. 

[The  document  was  handed  to  the  counsel 
for  the  respondent.] 

Mr.  STANBEEY,  (retnrning  it. )  Mr.  Chief 
Juslice,  we  do  not  see  the  particular  rfilevancy 
of  thia  message  to  any  article  which  we  are 
called  upon  to  answer.  However,  we  have  no 
objection  to  the  gentleman  reading  ._ 

Mr.  Manager  BUTLER.  Mr.  Clerk,  will 
jon  read  the  message?  ' 

The  Chief  Clerk  read  aa  follows : 
MeiaatK  from  tk,  Praideat  of  the  Untied  SlaUs.  com- 
municohw  to  the  iSfeno/e  a  report  of  the  Sesretary  of 
Sate,  ilmwiitgtheproeeedaietltndereoncnrrentreao- 
iiriiow  1^  the  too  SbtMM  «'  Cbnereta  of  the  I3tk  in- 
ttani,  nguutmo  the  PfeMeiit  to  mbmit  to  the  Legia- 
latare  tfftht  Staleian  addUimlal  arlieU  to  the  Oaiuli- 
liUvinofihe  UaiftdSale: 
To  the  iS'mate  and  Boata  of  RteretetOiMBen 

I  submit  to  Congress  e.  report  of  tho  Sacratary  of 
State,  to  whom  was  raferred  tho  oonoarrent  resolu- 
tion of  the  IStli  iui*  ■  ■  ■  ■ 
the  Leiislaturea  of 

ole  to  the  Constitul 

be  seen  from  this  repoi't  that  tba  Seai 


— endmant  to  the  Oonatitntion. 

Even  In  ordinary  times  any  qneation  of  i 
the  Oonatitatlon  must  be  jnstly  regarded  i 
amount  imnorlunoe.    Q^liisimportanoeia  at 

...  .: u ^  .._  .u.  ,.  3t  that  the  joii 

the  two  "-- 

„=ui,  .nd  that 

States  which  constitute  the  Union _. 

cladedfrom  ropreaenUtion  in  either  Honae  of  Con- 
fess, although,  with  the  single  exception  of  Toias, 
they  have  been  entirely  resEored  to  all  their  func- 
tiouK  as  States,  in  conformity  with  the  orcanlD  law 
of  the  land,  and  have  appeared  at  the  national  cap- 
ital by  Senators  and  Representatives  who  have  ap- 
nlied  for  aud  have  been  refused  admission  to  the 
ir  Lave  the  sovereign  people  of  the 
tuuity.of  eipresding 
amendment  ihvolvea. "  CfravBdoubta,  therefore,  may 
naturally  and  justly  arise  as  to  whether  tba  action 
DfCaneressis  in  harmony  with  the  sentimenla  of  the 
people.andwhetherState  Legislatures,  dec  ted  with- 
out reference  toeuehanlssne.  should  beeolled  upon 
M  Congress  to  deoidi  


a  afford  od  a 


tb 


lepronaaed  amendment, 
mivingth 

'hi,-.,.. 

the  artiole  wl 


4g  the  question  as  to  the  constiti 

Xy  of  the  proceedinga  of  Congress  upo 


ahen  by  the  Secretary  ol 
LOQompanying  report,  are 


of  the  interests  of  nc 
onion,  and  a  clue  defer 
lie  Judgment,  may  at  1 

whether  any  nmendim. ... 

to  be  proposed  by  Congress,  and  pressed  upon  tne 
Legislatures  of  the  several  States  forflnal  decision, 
until  after  the  admissinn  of  such  loyal  Senators  and 
Representatives  of  the  now  unrepresented  States  as 
hare  been  or  as  may  hereafter  heohoienin  conform- 
ity with  the  Constitation  and  laws  of  the  United 
Stotaa.  ASDREW  JOHNSON. 

WisHiHGTOK,  D.  C,  Jtmaffl,  1866. 


lonsidered  aa  purely 
lalever  enmmitting 
a  recommendation 
egialatarea  orto  the 

.stitution,  as  well  as 

n  enlightened  nub- 


President  ofthe  United  States  be Tsqueated  to  ,^,u.o- 
mitibrUiwitlitotliB  BxeouaTeaofUiBseToral States 
of  th^  United  States  eopies  ofthe  aitiols  of  amend- 
ment proposed  by  ConiresB  to  the  State  Legislataros. 
to  amend  the  Constitation  of  the  United  6tatee. 
passed  Jnne  13, 1866.  reipeoUngeitlienship.  the  basis 
of  repreeentaUon.  atsqnalifloalian  for  oSco,  and 
validity  ofthe  publio  debt  of  the  United  Statesi  &o.. 
to  the  end  that  t^e  said  States  may  proceed  lo  act 
UpoD  the  sud  artiole  of  amend  moot,  and  that  he  re- 
HBrattha  exeentivB  of  each  Stats  that  may  rati fi' 
saidamendment  to  transmit  to  theSeeretary  of  State 
a  certified  copy  of  snob  ratifleation,"  has  the  honor 
to  aabmit  tho  following  report,  namely:  that  on  the 
l<jth  instant  Hon.  Ahjsi  Cobb,  of  the  Committee  of 
the  House  of  BeprcseDtatives  on  Enrolled  Bills, 
brought  to  thia  Department  and  deposited  therein 
an  enrolled  lesolution  of  the  two  Houses  of  Congress, 
which  was  thereupon  received  by  the  Seoretn.ry  of 
state  and  deposited  among  the  rolls  ofthe  Depart- 
ment, aoopir  of  which  isherennto  annexed.  Thcrf>- 
upon  the  Seoretar;  of  State,  on  the  16th  instant,  in 
eontorml^  with  the  procaedmg  which  was  adopted 
by  him  in  1866m  regard  to  the  than  proposed  and 
afterward  adopted  oongressiaiial  unendmant  of  the 
ConsHCntian  oT  tlia  l^ited  Stales  eonseming  the 


'obibition  of  Blare^,  transmitted  oerti£ed«o_pies  of 
—e  anneied  resolution  to  tho  Qovemors  of  the  sev- 
eral States,  together  with  a  certjfleate  and  oireuiar 


The  Pbesidest. 


osine  to  fhf 

to  the  Constitution  of  tho  United  Staiea.  The  de- 
oiaignsof  the  several  Legislatures  upon  the  subjocl 
are  required  by  law  to  be  communioated  to  this 
Department 

An  aclinowledgment  of  the  receipt  of  this  com- 
munication ia  requested  by  your  eicellenev'a  mosi 
obedient  servant.  WILLIAM  H.  SEWARD. 

Uisliioellenoy  tho  Governor  of  the  State  of 

UhITEO  8t1TES  op  AUEHICi, 
_..,..  DEPiKTMENT  OF  SriTK. 


sertify  tliat  annexed  is  a  true  copy  "of  a  con- 
;Qt  resolution  of  Congress,  entitled,  "  Joini 
uUpn  proposing  an  amendment  to  the  Conatitu- 
ofthe  UnitedStatea,"  the  originaJof  which  reso. 
n,  reeoivod  to-day.  is  on  fllemthis  Department 
testimony  whereof,  I,  William  H.  Seward.  Sec. 
■y  of  State  of  the  United  State*,  have  beriunlc 
,..i,..i J    -    -sed  (he  seal  of  the 


ment  of  State  1o 

at  the  oity  of  Washington,  this  I6th  day 
of  June,  A.  D.  1B66,  and  of  the  independence 
oftheUnitedStatesofAmcnoathen  nelieth 
WILLUM  H  bEWARD 

rrent  resolution 


teJapuaryl6.ll 


■■  Department  of 
lendment  to  the 


Joint  reeolutioi  _  _      _ 

Constitution  ofthe  Uni . 

Raoived  bvllie  Senile  and  Bauf  of  Bepreeeatal  re 
fthe  UnileJ^State,  ofAn,eriea  in  Cbic™  «„^ble1 
(two  ttiirds  of  both  Houses  eonoumng )  That  tht. 
lollowing  article  be  proposed  to  the  Legislatures  ol 
the  several  Statea  as  an  amendment  to  the  Constitu- 
tion of  the  United  States,  which  when  ratifled  bv 
three  fourths  of  said  Legislatures  "h^  be  valid  Z 
part  ofthe  Constitution,  namely; 

Seoiior  1,  All  persons  horn  or  naturalized  in  the 
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United  States  and  subject  to  the  jurisdiction  thereof 
aro  oitiiens  ot  tta  United  Stolea  and  of  the  Stale 
wherein  U1B7  reside,  NoStatashallmakBorenforoo 
an}'  law  whiofa  Bhall  ahridffe  the  priFilsges  or  immu- 


nahallbeappDitlonedBii 


the  BeTocalSCsteaaceoidiDS  to  their,  .^v-nji'iu  uum- 
bets,  coantln  J  the  whole  number  of  persona  in  esch 
State,  eiolndins  Indiana  not  taied.  But  when  the 
riBbt  to  vote  at  any  election  for  theotoiee  of  flleetora 
for  Preaidant  and  Vioapreaident  of  tha  UnitedStatca, 
BepreseatatlTes  in  CoQgresa,  the  eiecutivoand  judi- 
cial offieera  of  a  State,  or  tlie  membeca  of  the  Legia- 
lutirc  tkereof.  is  denied  to  an;  of  the  male  inhabit- 
anta  of  suoh  State  being  twenty-one  years  of  age 
and  citizens  of  the  United  8tate«.  or  in  any  way 
abridged,  ezoept  fi>r  portioipation  inrebolliotiorother 
crims,  the  bnsiB  of  lepresentation  therein  ahalt  be 
reduced  in  the  prapoiUon  which  the  nnuibar  of  such 
inaiecitiaensshallbeartothenholonumbcrofmale 
eitiians  twenty-one  yema  of  ajre  in  eooh  State. 

Seo.  3.  No  person  shall  be  a  Senator  or  Repreaant- 
atire  in  Consress,  or  elector  of  President  and  Vice 
President,  or  hold  any  office,  civil  or  mititary,  under 
the  United  States,  or  under  any  State,  who,  having 
previously  taken  an  oath  as  a  member  of  Congraaa. 

or  aa  an  officer  of  the  United  States,  — ' — 

-'"ly  State '—■-'— 


tionor  rebellion  against  the  el„.,  „,  ^,., 
comfort  to  the  enemies  thereof,  ISuC  Cons 
byayoteof  two  thirds  of  each  House,  rem 
dis^ility. 

Sec.  4.  The  validity  of  the  public  debt  of 
ted  States,  authorised  by  law,  including 


Bgainat  the  United  States,  or  any  claim  for  the  lo^^  u. 
emanclpatiun  of  any  slave;  but  all  such  debta,  obli- 
gationa,  and  claims  shall  be  held  illegal  and  void. 

SEa  6.  The  Congress  ahall  have  power  to  enforce, 
by  appropriate  legislatlonjj  the  provisloiis  of  this 
article.  SCHUTLKR  COLFAX, 

Speaker  of  the  Mouiea/Jtairett'^ivea 
£a  FAYETTE  STiOSEeB 
Prtsideia  of  the  Stnoieoro  tempore 
Attest: 

Edwabd  McPhebson, 

Ckrk  of  the  Home  of  Scereaentativa, 

J,  W.  POBHST. 

.Secf^arv  fif  the  Senate. 

[To  which  ia  appended  the  certificate  of  J 
W.  Fotnej,  Secretary  of  the  Senate,  dated 
April  2,  1868,  that  the  foregoing  are  true  ex 
tracts  from  the  reoorda  of  the  Senate.] 

Charles  A.  Tink:er's  examination  resumed 

By  Mr.  Manager  Butler  r 

Question.  You  told  us  yesterday  you  were 
manager  of  the  Western  Union  Telegiaph 
office.  Have  you  from  that  office  what  jrur 
ports  to  be  a  copy  of  a  speech  wLich  waa  tele 
graphed  to  the  country  or  any  portion  of  the 
country,  as  made  by  Andrew  Johnson  on  the 
18th  of  August,  1866;  if  eo,  produce  it? 

Mr.  DBAKE.  I  will  state  that  we  have 
not  hoard  the  question  put, by  the  honorable 
Manager. 

The  CHIEF  JUSTICE.  The  Manager  will 
be  good  enough  to  repeat  the  question. 

Mr.  Manager  BUTLEB.  It  is  whether, 
being  agent  of  the  Western  Union  Telegraph 
Company,  you  have  what  purports  to  be  a  copy 
of  a  speech  which  waa  telegraphed  over  that 


original  mann- 
nal  manuscript 


line,  made  by  Andrew  Johnson  on  the  18th 
day  of  August,  1866:  if  so,  produce  it? 

Answer.  1  have  the  files  of  the  Associated 
Press  dispatches  sent  on  that  day,  containing 
what  purports  to  be  a  copy  of  tie  speech  de- 
livered by  the  Pi^aident.  [Producing  a  roll 
of  manuscript.] 

Qmstion.  From  the  course  of  business  of 
the  offlee  are  you  enabled  to  state  whether 
this  was  sent? 

Answer.  It  has  the  " 
all  dispatches  sent  over 

Questirm.  And  this  is 
script  ?  • 

Ansmr.  That   is  the   1 
telegraphed. 

Question.  By  what  association  was  this  speech 
telegraphed  ? 

Ansicsr.  Bj|  tJie  Associated  Press,  by  their 
agent  in  the  city  of  Washington. 

Mr.  CURTIS.  We  must  object  to  this,  Gen- 
eral Bdtleb.  He  says  it  baa  a  mark  on  it. 
He  does  not  say  he  ^ut  the  mack  on  it,  or  that 
he  knows  that  anything  was  done,  thus  fer. 

Mr.  Manager  BUTLER,  (lo  the  witness.) 
Can  jou  tell  me,  sir,  to  what  extent  over  the 
country  the  telegraphic  messages  sent  by  the 
Associated  Press  go  ? 

Answer.  1  suppose  they  go  to  all  parts  of 
tho  country;  I  cannot  state  positively.  They 
are  telegraphed  direct  from  Washington  to 
New  York,  Philadelphia,  and  Baltimore,  there 
addressed  to  the  agents  of  the  Associated  Press, 
and  from  New  York  they  are  distributed 
through  the  country. 

Mr.  Manager  BUTLER,  {to  the  counsel  for 
tho  respondent.)  The  witness  is  yours,  gen- 
tlemen 

Mr  CURTIS.  Wewill  not  detain  you,  Mr. 
Tmker 

Mr  Manager  BUTLER.  You  can  stop  down 
for  the  present,  Mr.  Tinker  ;  but  do  not  leave, 

Jamfi  B   Seebibas  sworn  and  examined. 

By  Mr  Manager  Butler: 

Question    Your    whole    name,   Mr.   Sheri- 

inawer   James  Bernard  Sheridan. 

Question    What  is  your  business  ? 

Answei    I  am  a  stenographer, 

Qucbhon    Where  employed  ? 

AasKi.r    At  present  in  New  York  city. 

Question  What  was  your  business  on  the 
18th  ot  August,  1866? 

Answer   I  waa  a  stenographer. 

Question  State  whether  you  reported  a 
speech  ot  tha  President  on  the  18th  of  August, 
1866,  in  the  East  Room  of  the  President's 
Mansion. 

Angwer.  I  did. 
_  Question.  Have  you  the  notes  taken  at  the 
time  of  that  speech? 

Answer.  I  have;  [producing  a  note-book 
containing  short-hand  notes.] 

Question.  Did  you  take  down  that  speech 
correctly  as  it  was  given  ? 
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ATtsvxr.  I  did,  to  the  best  of  raj  ability. 

Question.  How  long  experience  have  you 
bad  as  a  reporter? 

Answer.  Some  ftmrteen  years  now. 

Question.  Did  yoa  write  out  that  speech  at 
the  timer 

Answer.  I  wrote  out  a  part  of  it. 

Question.  Where? 

Ansroer.  At  the  Presiilential  Mansicvi. 

Question.  Who  was  present? 

Answer.  There  were  several  reporters  pres- 
ent, Mr.  Clepjiane,  Mr.  Smith. 

Question.  What  Clephaae?  Doyou  remem- 
ber his  first  name  ? 

Answer.  Jamesil  think, is  his  firatname? 

Question.  What  Mr.  Smith? 

Answer.  Francis  H.,  I  believe,  is  hia  name. 

Question.  The  official  reporterof  the  House? 

Answer.  At  that  time,  I  believe,  he  was  con- 
nected with  the  House, 

Question.  Who  else? 

Atvnoer.  I  think  Colonel  Moore  was  in  the 
room  part  of  the  time ;  I  do  not  know  that  he 
was  in  all  the  time. 

Question.   What  Colonel  Moore  ? 

Answer,  The  President's  Private  Secretary, 
WilliamG. 

Question.  After  it  was  written  out,  what,  if 
anything,  was  done  with  it? 

Mr.  CURTIS.     He  sajs  he  wrote  a  part. 

Mr.  Manager  BUTLBK,  The  part  that  you 
wrote  out? 

Answer.  I  do  not  know.  I  think  Mr.  Moore 
took  it.  I  was  very  sick  at  the  time,  and  did 
not  pay  much  attention  to  what  was  going  on. 

Question.  You  think  Mr.  Moore  took  it? 

Ansioer.  I  thinkeither  he  orMr.  Smithtook 
it,  aa  I  wrote  out  my  share  of  it.  We  divided  it 
among  us ;  Mr.  Clephane,  Mr.  Smith,  and  I 
wrote  out  the  speech,  I  think. 

Question.  Look  nt  that  manuscript,  [hand- 
ing to  the  witness  the  raannscript  produced  by 
C.  A.  Tinker,]  and  see  whether  you  recognize 
your  hand -writing. 

The  Witness,  (having  examined  the  mano- 
Bcripti)  No,  sir;  I  do  notrecognizeany  of  the 
writing  here  as  mine. 

QiKstion.  Have  yon  since  written  out  from 
your  notes  any  portion  of  the  speech  as  jou 
reported  it? 

Answer.  I  wrote  out  a  conple  of  extracts 
'  from  it. 

Question,  (handing  a  paper  to  the  witness.) 
Ifl  Uiat  your  writing? 

Ansvxr.  Yea,  sir. 

Qjiesiian.  State  whether  what  vou  hold  in 
your  hand  is  a  correct  transcript  of  that  speech 
made  from  your  notes? 

ATiswer.  It  is. 

Question.  When  was  that  written? 

Answer.  It  was  written  when  I  appeared  be- 
fore the  Board  of  Managers. 

Question.  Will  you  have  the  kindness  to  put 
your  initials  upon  it  ? 

Erhe  witness  marked  it  "  J.  B.  S."]       ■ 
Ir.  Manager  BUTLER,  (to  the  counsel  for 


the  respondent.)  The  witness  is  yours,  gen- 
tlemen. 

Mr.  STANBEEY.  Have  you  got  through 
with  this  witness? 

Mr.  Manager  BUTLER.  laaid  thewitness 
was  yours,  gentlemen. 

Mr.  STANBERY,  Is  this  all  jou  expect 
of  this  witness? 

Mr.  Manager  BUTLER.  All  at  present, 
and  we  may  never  recall  him. 

Cross-examined  by  Mr.  Evakts  : 

Question.  You  have  produced  a  note-book 
of  original  stenographic  report  of  a  speech  of 
the  President? 

Answer.  Yes,  sir. 

Question.  Is  it  of  the  whole  speech? 

Answer.  Of  the  whole  speech. 

Question.  Was  it  wholly  made  by  you  ? 

Answer,  By  me;  yea,  sir. 

Question.  How  long  did  the  speech  occupy 
in  the  delivery? 

Answer.  Wei!,  I  suppose  some  twenty  or 
twenty- five  minutes. 

Question.  By  what  method  of  stenographic 
reporting  did  you  proceed  on  that  occasion  ? 

Answer.  Pitman's  systeln  of  phonography. 

Question.  Which  is,  as  I  understand,  re- 
porting by  sound,  and  not  by  sense? 

Answer.  We  report  the  sense  by  the  sound. 

Question.  I  understand  you  report  by  sound 
wholly? 

Answer.  Signs. 

Question.  And  not  by  memory  of  or  atten- 

Answer.  No  good  reporter  can  report  nnlesa 
he  always  pays  attention  and  understands  the 
sense  of  what  he  is  reporting. 

Question.  That  is  the  very  point  I  wish  to 
arrive  at,  whether  you  are  attending  to  the 
sound  and  setting  it  down  in  your  notation, 
or  whether  you  are  attending  to  the  sense  and 
setting  it  down  from  your  memory  or  attention 
to  the  sense? 

Answer.  Both. 

Question.  Both  at  the  same  time? 

Answer.  Yes,  sir. 

Question.  Your  charactersare  arbitrary,  are 
they  not?  That  is,  they  are  peculiar  to  your  act? 

Answer.  Yes,  sir. 

Question.  The^  are  not  letters?  . 

jinswep.  No,  sir. 

Question.  Nor  words? 

Ansvmr.  We  have  word  signs. 

Question.  But  generally  sound  signs  ? 

Answer.  We  have  signs  for  sounds,  just  aa 
the  letters  of  the  alphabet  represent  sounds. 

Question.  But  not  the  same? 

Answer.  No,  air. 

Question.  This  transcript  that  you  made  of 
a  portion  of  yonr  report  for  the  use  of  the 
committee  was  made  recently,  I  suppose? 

Answer.  Yes,  sir ;  a  few  weeks  ago. 

Question.  Now,  sir,  what  in  the  practice  of 
your  art  is  the  experience  as  to  the  accuracy 
of  transcribing  from  these  stenographic  notes 


,  Google 


Ifll 


after  the  lapse  of  a 


isiderable  period  of 


Answer,  Perhaps  I  can  illustrate  better  by 
ihe  present  case— this  report  which.  I  made 
here — the  estract  I  gave  when  I  was  called  be- 
fore the  Managers,  aa  I  had  accompanied  the 
President  on  bis  tour.  I  did  not  know  what 
thej  wanted  me  for ;  and  wheti  they  told  me 
to  tnm  to  this  speech  I  did  not  even  know 
that  I  had  the  notes  of  it  with 
turned  to  the  speech,  and  found  it  there  in  the 
book,  andlreadoff,  as  they  requested  Ishould, 
the  extracts  which  the  Managers  for  the  pt 
cution  handed  me,  which  I  identified. 

Queslion.  You  read,  then,  from  your; 
ographic  notes? 

Answer.  Yes,  sir. 

Question.  And  it  was  taken  down? 

Anstner.  The  reporter  of  the  Manage 
believe,  took  it  down;   but  I  afterward  wrote 
it  ont  for  them. 

Question.  You  do  not  make  a  sign  for  every 

Answer.  Almost  every  word.  "Of  the"  wp 
generally  drop,  and  indicate  that  by  putting 
the  two  words  closer  together.  Of  course  we 
have  rules  go veruing  us  in  writing. 

Question.  That  is,  you  have  signs  which 
belong  to  every  word  excepting  when  you  drop 
the  particles? 

Ansmer.  Yes,  sir. 

Questinn.  But  not,  as  a  matter  of  course,  a 
sign  that  is  the  representative  of  a  whole  word'.' 

Answer,  Yes,  sir ;  we  have  signs  representing 

Question.  Some  signs? 
Ansioer.  "^ 


Answer.  No,  air;  I  should  write  that 
"j-r-s-p." 

Question.  And  that  is  an  illustration  of  your 
course  of  proceeding,  is  it  not? 

Answer,  Yes,  air. 

Question.  Are  these  letters  that  you  thus 
■ose,  or  only  signs  that  repreaenl  letters? 

Ansvier,  Yes,  sir. 

Mr.  EVARTS,  fto  the  witness.)  That  is  all. 

Jfr.  Manager  BUTLER.  That  is  all  for  the 
present;  [emain  within  call. 

James  0.  Clephane  sworn  and  examined. 

By  Mr.  Manager  Butlbb  : 

Question.  What  is  your  business? 

Answer.  I  am  at  presentdeputy  clerk  of  the 
supreme  court  of  the  District  of  Columbia. 

Question.  What  was  your  employment  on  the 
18th  of  August,  18G6? 

Answer.  I  was  then  secretary  to  Governor 
Seward,  Secretary  of  State. 

Question,  Are  you  aphonographic  reporter? 

Anstner.  I  am. 

Questwii.  How  considerable  has  been  your 
experience? 

Ansfotr.  SomR  eight  or  nine  years. 


e  present? 


Question.  Were  you  employed  on  the  18th 
of  August,  1866,  to  make  a  report  of  the  Pres- 
ident's speech  in  reply  to  Mr.  Johnsoi/? 

Answer.  Iwas.  Iwasengagedinconnection 
with  Mr.  Smith  for  the  Associated  Press,  aai 
also  for  the  Daily  Chronicle  at  Washington. 

Question.  Did  you  make  a  report? 

Answer.  I  did. 

Question,  Where  was  this  speech  made? 

Answer,  In  the  East  Room  of  the  While 

Question.  You  say  it  was  in  reply  to  Mr. 

JOHSSOK? 

Answer.  It  was  in  reply  to  Hon.  Reverdy 

Question.  State  partially  who  w 
Ansicer.  There  were  a  great  n 
present — the  committee  of  the  eo 
noticed  among  the  prominent  personages  Gen- 
eral Grant,  who  stood  beside  the  Presiden: 
during  the  delivery  of  the  speech.  Several 
reporters  were  present— -Mr.  Murphy,  Mr. 
Sheridan,  Mr.  Smith,  and  some  others. 

Question.  Were  any  of  the  Cabinet  officer; 
preasnt? 

Answer.  I  do  not  recollect  whether  any  of 
them  were  present  or  not. 

Qttestion,  Did  you,report  that  speech? 

Answer,  I  did. 

Question.  What  was  done  with  that  report? 
State  all  the  circumstances. 

Answer,  With  regard  to  the  Associated  Press 
report  I  will  state  that  Colonel  Moore,  the 
President's  Private  Secretary,  desired  the  priv- 
ilege of  revising  it  before  publication ;  and,  in 
order  to  expedite  matters.  Mr.  Sheridan,  Mr. 
Smith,  and  myself  united  in  the  labor  of  tran- 
scribing it:  Mr.  Sheridan  transcribed  one  por- 
tion, Mr.  Smith  another,  and  I  a  third.  After 
it  was  revised  by  Colonel  Moore  it  was  then 
taken  and  handed  to  the  agent  of  the  Asso- 
ciated Press,  who  telegraphed  it  throughout  the 
country. 

Question.  Look  at  that  roll  of  manuscript 
lying  before  you  and  see  if  that  is  the  speech 
that  yon  transcribed  and  Moore  corrected? 

Answer,  (having  examined  the  manuscript 
produced  Dy  C.  A.  Tinker.)  I  will  slate  here 
that  1  do  not  recognize  any  of  my  writing.  It 
is  possible  I  may  have  dictated  to  a  long-hand 
writer  on  that  occasion  my  portion,  though  I 
am  not  positive  in  regard  to  that.  ' 

Question.  Who  was  present  at  the  time  of 
the  writing  out? 

Answer.  Mr.  Smith,  Mr,  Sheridan,  and  Col- 
onel Moore,  as  far  as  I  recollect. 

Question.  Do  you  know  Colonel  Moore's 
handwriting  ? 

Answer,  I  do  not. 

Question.  Did  you  send  your  report  to  the 
Chronicle  ? 

Answer.  I  would  state  that  Mr.  McFurland, 
who  had  engaged  me  to  report  for  the  Chroni- 
cle, was  unwilling  to  take  the  revised  report 
of  the  President's  speech  as  made  by  Colonel 
Moore.     He  desired  to  hare  the  speech  as  it 
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was  delivered,  as  he  stated,  with  all  its  imper- 
fections, and,  as  he  insisted  upon  my  rewrit- 
ing the  speech,  I  did  so,  and  it  was  published 


ISth. 


the  feunday  Mornicg  Chronicle  of  the 
ith. 

Qttestion.  Have  you  a  copy  of  that  paper! 

Answer.  I  have  not. 

Question.  Ailer  that  report  waa  published 
in  the  Chronicle  of  Sunday  morning,  the  19th, 
did  you  see  the  reportV 

AnsJver.  I  did,  sir,  and  examined  it  very 
carefnliy,  hecause  I  had  a  little  curiosity  to  see 
how  it  wonld  read  under  the  cinrumstances, 
being  a  literal  report,  with  the  exception  of  a 
word,  perhaps,  changed  here  and  there. 

Question.  You  say  with  the  exception  of  a 
word  changed  here  and  there ;  how  ? 

Answer.  Where  the  sentence  was  very  awli- 
ward,  and  where  the  meaning  was  obscnre, 
doubtless  in  that  case  T  made  a  change.  I 
recollect  doing  it  in  one  or  two  instances, 
though  I  may  not  he  able  to  point  them  out 
just  now.  If  I  had  mj  original  notes  I  could 
do  so. 


Answer.  I  think  I  can  speak  with  certainty 
as  to  its  being  accurate,  a  literal  report,  with 
the  exception  that  I  have  named,  perhaps,  a 
word  or  two  here  and  there  changed  in  order 
to  make  the  meaning  more  intelligible,  or  to 
make  the  sentence  a  little  more  round. 

Question.  Will  jon  give  us  an  illuatrat  on 
of  that  change? 

Mr.  EVAKTS.     Some  instance. 

Mr.  Manager  BUTLER.  Yes,somein8tance 

Mr.  STANBERY.  He  said  he  could  ot 
recollect. 

The  WllSESS.  I  will  state  that  my  atten 
tiOD  was  called  toa  particnlarinstance;  Ith  nk 
it  was  a  day  or  two  after.  Some  correspond 
ent,  learning  that  the  Chronicle  had  puhi  hed 
a  ueriafim  report,  had  carefully  scrutini zed  t — 
some  correspondent  who  had  listened  to  the 
delivery  of  the  speech;  and  he  wrote  to  the 
Chronicle  a  complaint  of  its  not  being  so  as 
,  there  was  an  express! 


''yon  and  I  has 
sort,  and  that 
•rected  in  tlie  rej 
cle.    It  uppearei 


r  something  of  that 


Sublished  in  the  Chron 
e  notes  "yon  and  I  has 
saw,"  as  mis  correspondent  stated. 
By  Mr.  Manager  Butler; 
Question.     Horn   waa  it  corrected    in    the 
ChtoQicle? 

Answer.  "You  and  myself  have  seen  or 
something  to  that  effect ;  1  do  not  now  remera 

Hr.  Manager  BUTLER.  I  am  informed 
Mr.  President,  there  being  two  manusor  pts 
that  Mr.  Tinker  has  given  me  the  one  wh  ch 
was  written  out  at  length  as  a  duplicate  and 
not  the  original,  as  I  had  supposed,  and  I  suall 
have  to  ask  to  bring  him  on  again.  I  1  ave 
sent  for  him  for  that  purposev    He  will  be 


nere  in  a  moment,  j-uis  wiiness  is  yours, 
gentlemen,  [to  the  counsel  for  the  respondent.] 

Cross- examined  by  Mr.  Btarts. 

Question.  You  acted  upon  the  employment 
of  the  Associated  Press  7 

Ansteer.  Yes,  sir ;  in  connection  with  Mr. 
Smith. 

Question.  You  were  jointly  to  make  a  report, 

Answer,  We  were  to  take  notes  of  the  en- 
tire speech,  each  of  us,  and  then  we  were  to 
divide  the  labor  of  transcribing. 

Question.  Now,  did  you  take  phonographic 
notes  of  the  whole  speech? 

Ansv!er.  I  did. 

Question.    Where    are    your   phonographic 

Answer.  I  have  searched  for  them,  but  can- 
not find  them. 

Question.  Now,  sir,   at  any  time   after  you 
had  completed  the  phonographic  notes  did  you 
translate  or  write  them  out? 
Answer.  I  did. 

Question.  The  whole  ? 

Answer.  The  whole  speech. 

Qu^tion.  Where  is  that  translation  or  writ- 
ten transcript  ? 

Ansvxr.  I  do  not  know,  sir.  The  man- 
uscript, of  course,  was  Itft  in  the  Chronicle 
office.     1  wrote  it  out  for  the  Chronicle. 

Q  eat  0  .  You  have  never  seen  it  since,  have 
JO    ? 

4  swer    I  have  not. 

Q  est  on.  Have  you  made  any  search  for  it? 

4  I,  wer    I  have  not. 

QutMio^ .  And  these  two  acts  of  yours,  the 
pho  ographic  report  and   the  translation  or 
wr  t  ng  o  t,  are  all  that  you  had  to  do  with  the 
speech   are  they  ? 
i     uer    Yes,  sir. 

Q  est  0  .  Now,  you  say  that  subsequently 
you  reid  a  printed  newspaper  copy  of  the 
sieech  n  the  Washington  Chronicle? 

A     wer    Yes,  sii-. 

Q  est  n.  When  was  it  that  yon  read  that 
newspaper  copy  ? 

J  toe  On  the  morning  of  the  publication, 
August  19   Sunday  morning. 

Q  eat  un.  Where  were  you  when  you  read 
It? 

insteer  I  presume  1  was  at  my  room.  I 
ge  crally  saw  the  Chronicle  there. 

Q  estio  I.  And  jou  there  read  it? 

Queafto  t.  From  this  curiosity  that  yon  had? 

A  iwer  Yes.  I  read  it  more  carefully  be- 
ca  se  of  that  reason. 

Q  est  0%.  Had  you  before  yon  your  phono- 
graph c  notes,  or  your  written  transcript  from 
th   n? 

inseer   I  had  not. 

Que  t  0  1.  And  had  not  seen  and  have  never 
seen  them  in  comparison  with  the  newspaper 
copy  before  you? 

Answer.  No,  air. 
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Reexamined  by  Mr.  Managec  BuTi-Bni; 

Question,,  (handing  to  1  lie  witness  a  bound 
volume  of  tlie  Washington  Daily  Chronicle.) 
Have  you  before  yoa  a  copy  of  the  Sunday 
Morning  Chronicle  of  the  19tb  of  August, 
1SG6? 

Answer.  I  have. 

Question,  Look  upon  the  page  before  you 
and  see  if  you  can  find  the  speech  aa  you  re^ 
ported  it? 

Answer.  I  find  it  here,  sir. 

Qaeslion,  Look  at  that  speech,  look  at  it  a 
little  carefully,  and  tell  me  whether  you  have 
any  doubt  that  that  ia  a  correct  report,  a  ver- 
batim report  of  the  speech  of  Andrew  John- 
son on  that  occasion ;  and  if  eo,  what  ground 
have  you  for  doubt? 

Mr.  EVART8.     Mr.  Chief  Jnatice,  we  ob- 

f'ect  to  that  as  a  mode  of  proving  the  speech, 
t  is  apparent  that  there  is  a  report  of  this 
speech,  and  that  it  has  been  written  out,  and 
that  is  the  best  and  most  trustworthy  evidence 
of  the  actual  speech  as  made.  In  all  legal 
proceedings  we  are  entitled  to  that  degree  of 
accuracy  and  trustworthiness  which  the  nature 
of  the  case  admits ;  and  whenever  evidence 
of  that  degree  of  authenticity  is  presented, 
then  for  the  first  time  will  arise  the  considera- 
tion of  whether  the  evidence  itself  is  com- 
petent and  ahonld  be  received.  Now,  it  ia 
impossible  to  contend,  upon  the  testimony  of 
this  witness,  aa  it  stands  at  preaent,  that  he 
remembars  the  apeech  of  the  President  so  that 
he  ean  produce  it  by  recital,  or  ao  that  he  can 
say  upon  any  memoranduro  of  his  own  shown 
hin»  (for  none  is  shown)  that  from  memory  he 
can  say  it  is  the  speech.  What  is  offered? 
The  same  kind  of  evidence,  and  that  alone, 
which  would  grow  ont  of  some  person  who 
heard  the  President  deliver  the  speech,  and 
aubaequently  read  in  the  Chronicle  the  report 
ofit,  that  he  thinks  that  report  was  a  true  state- 
ment of  the  speech;  for  this  witness  baa  told 
us  diatinctly  that  reading  this  speech  from 
cariosity  to  see  bow  it  would  appear  when  re- 
produced, without  the  ordinary  guarantees  of 
accuracy  he  had  neither  his  original  notes 
norhiswritten  transctipt,  andbereadthenews- 
paper  as  others  would  read  it,  but  with  more 
care,  from  this  degree  of  curiosity  which  he 
had.  If  tiie  true  character  of  a  production 
of  this  kind,  as  imputed  to  its  author,  is  to  be 
regarded  as  important,  we  insist  that  this  kind 
of  evidence  concerning  a  newspaper  report  of 
it  ia  not  admiaaihie. 

Mr.  Manaeer  BUTLER.  Mr.  President,  if 
I  understand  there  is  no  question  of  degree  of 
evidence.  We  muat  take  the  business  of  the 
world  as  we  find  it,  and  must  not  burrow  our- 
selves and  insist  that  we  have  awoken  up  a 
hundred  years  ago.  The  art  of  stenogi'aphy 
and  stenographic  writing  and  phonography  has 
progressed  to  a  point  which  makes  us  rely  upon 
It  in  all  the  business  of  life.  There  is  not  a 
gentleman  of  this  Senate  who  does  not  rely 
npon  it  every  day.  There  is  not  more  thaa 
C.  I.-  -13. 


one  member  of  the  Senate  who  in  this  trial  is 
taking  nolesof  the  evidence.  Why?  Because 
you  rely  upon  the  busy  fingers  of  the  reporter 
who  aits  by  my  side  to  give  you  a  tranacript  of 
it,  npoji  which  you  must  judge.  Therefore, 
in  every  business  of  life,  ay,  in  the  very  busi- 
neaa  of  this  court,  we  rely  upon  atenograpby. 

Now,  this  gentleman  says  that  he  made  a 
stenographic  report  of  that  speech;  that  that 
was  joint^  made  npbyhimael^  Mr.  Sheridan, 
and  Mr.  Smith ;  that  his  employer,  not  being 
satisfied  with  that  joint  report,  which  was  the 
President's  utterance  distilled  through  the 
alembic  of  Colonel  Moore'a  critical  diaerira- 
ination,  he  drew  out  with  caie  an  exact  literal 
transcript  nnder  the  chiding  of  his  employer, 
and  for  a  given  purpose ;  and  that  the  next 
day,  having  curiosityto  see  what  would  be  the 
difference,  and  how  the  President  of  the  Uni- 
ted States  would  appear  if  put  lo  paper  lite- 
rally, be  examined  that  speecnin  the  Cbronicle, 
and  then  vrtth  the  matter  fresh  in  his  mind, 
only  a  few  hours  intervening,  with  his  atten- 
tion freshly  called  to  it,  he  said  then  he  knew 
that  that  was  a  correct  copy ;  that  that  was  the 
correct  speech. 

Now,  the  learned  counsel  say  the  manuscript 
is  the  better  evidence.  If  there  was  any  evi- 
dence that  that  manuscript  had  been  preserved 
perhaps  we  might  be  called  upon  to  produce  it 
in  some  technicality  of  criticism  of  law  as  ad- 
ministered in  a  very  technical  manner.  But 
whodoeanot  know  the  ordinary  course  of  busi- 
ness, and,  if  that  ia  to  be  disputed,  I  will  ask  the 
witness ;  but  who  does  not  know  that  the  ordi- 
nary course  of  business  in  a  newspaper  office, 
after  such  manuscripts  are  got  through  with,  is 
to  throw  them  into  the  waste-paper  basket; 
they  are  not  preserved.  Therefore  I  act  upon 
that  usual  and  ordinary  and  common  under- 
standing of  the  business  of  life  as  all  courts 
must  act  upon  it, 

Then  this  is  a  question  for  the  witness,  and 
he  testifies.  The  question  that  was  objected 
to,  the  one  we  are  discussing,  is,  looking  at 
that  report,  from  your  knowledga  of  the  re- 
port, having  twice  written  it  out,  portions  of  it 
certainly,  and  from  having  seen  it  the  uext 
morning,  with  your  cnrioaity  awakened,  can 
you  tell  the  Senate  whether  that  is  a  correct 
report?  Thereupon  the  learned  counsel  for 
thePreaidentgetsup  and  says  he  cannot.  How 
does  the  learned  counsel  for  the  President 
know  that?.  How  does  he  know  that  Mr.  Cle- 
phaneisnotoneof  those  gentlemen  who,  in  bis 
profession,  having  once  read  a  apeech  can  re- 
peat it  the  next  day  ? 

The  difficulty  is  that  I  do  not  see  bow  ihe 
•abjection  arises.  The  question  I  put  to  the 
witness  is  a  plain  one.  "  Sir,  there  is  what  I 
say  is  a  copy  of  that  speech,  is  a  transcript  of 
that  aj>eech ;  from  your  knowledge,  having 
heard  it,  having  written  it  down  in  short-hand, 
having  written  it  once  for  correction  by  the 
President's  Private  Secretary,  and  then  having 
rewritten  it  agaiii  from  your  notes  for  publica- 
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tion  in  the  Chronicle,  and  then  having  exam- 
ined it  immediately  after  publication — from  all 
these  fioviroes  of  knowleujje  can  you  say  that  | 
that  ia  a  correct  copy?"  Thereapon  the  coun- 
sel for  the  President  aaya  you  cannot?  How 
lioea  he  knoir  that  the  witness  cannot  repeat 
every  word  of  it? 

The  diEBculty  is  the  objection  does  not  applj; ; 
and  I  should  have  contented  myself  with  this 
statement  except  that,  once  for  all,  I  propose  to 
put  before  the  Senate,  so  as  not  ever  to  hare 
to  argue  it  again  in  the  course  of  putting  in 
this  class  of  testimony,  the  argument  aa  to 
stenographic  reporting.  Now,  allow  me  to 
state,  once  for  all,  two  authorities  upon  this 
point,  because  I  am  not  going  to  talce  the  time 
of  the  Senate  with  arguing  thejjc  questions 
hereafter,  for  by  doing  so,  I  should  play  into 
the  hands  of  this  del^  which  haa  been  so  often 
attempted  here.  InO'Connell's  ease,  to  prove 
his  speeches  on  that  great  trial,  the  newspapers 
were  introduced ;  and  no  trial  waa  evertoaght 
with  more  sharpness  or  bitterness — newspapers 
were  introduced  containing  Mr.  O'Connell's 
speeches,  or  what  pnrporteflto  be  his  speeches, 
and  the  only  proof  adduced  was  that  they  had 
been  properly  stamped  and  issued  from  the 
office,  and  the  court  held  that  Mr.  O'Connell, 
allowing  those  speeches  to  go  out  without  con- 
tradiction for  mouthsj  must  be  held  to  be 
re^nsible  for  them  to  the  public. 

In  the  trial  of  James.Watson,  for  high  trea- 
son, reported  in  82  State  Trials,  this  queation 
arose,  and  the  question  was  whether  a  copy 
lai^htbe  used,  that  copy  made  even  of  partially 


obliterated  short-hand  notes : 


"Mr.  A 


0  Mr.  DoH 


ig.)    You 


in  took  in  short-bund  the  nddreea  of  Mr. 

|]  Havs  f  on  f  onr  short-hand  notea  here  ?" 

"  Bo  80  good  ns  lo  road  to  my  lords  and  the  jury 

'■■VJ.  'mrteKW.  Pray.   Mr.    Short-hand  Writer, 
(hen  did  yon  take  that  note?" 

"  I  took  it  on  tha  3d  of  Deoember,  In  8pafielda." 

•■  When  did  yon  «>py  it  out!" 

|]  I  copied  it  ont  the  same  eveniDB." 

"No;  It  13  not.   This isthe short-hand notel  took. 
nil  thi»ifl  o  liJ,.r«.l  mnv;  theahort-hand  note  I  took 
1  crowd,  and,  perhaps,  having 


with  apeuviLnndin  tl 

boon  taken  six  montti 
defaoed;  but  leanrei 


tnineoriptwira  more 

note  if  it  la  wished." 

"Ur.JattiiKAbhQli 


mse;  I  will  read  tlie  short-hand 
Yon  made  that  transcript  the 


I  mode  tb 


I  tranecrtpt  yesterday 


And  he  was  allowed  to  read  hia  transcript. 
While  thia  authority  ia  not  exactly  to  the  point 
of  difference  raised  here,  I  sayl  put  it  in  once 
for  a!)  upon  the  question,  because  I  have  heard 
a  cross- exam  [nation  aa  to  the  merits  of  Pit- 
man's system  of  short-hand  writing  as  if  we 
.were  to  have  it  put  in  controversy  here,  that  the 
whole  system  of  stenOj^raphy  was  an  unavail- 
able meana  of  furnishing  information.  There' 
fore  my  present  proposition  is  the  right  to  put 


this  question:  Mr.  Witness,  looking  at  that, 
can  you  tell  me  whether  that  is  a  correct  tran- 
acript  of  the  speech  made  by  the  President? 

Mr.  EVAETS.  The  learned  Manager  is 
quite  correct  in  saying  that  I  do  not  know  but 
that  this  witness  can  repeat  from  memory  the 
President's  speech;  and  whenever  he  offers 
him  as  a  witness  so  to  do  I  will  not  object.  It 
is  entirely  competent  for  a  person  who  has  beard 
a  speech  to  repeat  it  under  oath,  he  aasertlug 
that  he  remembers  it  and  can  do  so,  and  wben- 
ever  Mr.  Clephane  undertakes  that  feat  it  i^ 
within  the  competency  of  evidence.  What  suc- 
cess he  will  have  in  it  we  shall  determine  when 
that  experiment  has  been  tried.  That  method 
of  evidence  from  this  witness  is  not  attempted, 
but  another  form  of  trustworthy  evidence  is 
sought  to  be  made  competent;  that  is,  that  by 
his  notes,  and  through  bis  transcript  of  those 
notes,  he  is  able  to  present,  under  his  present 
oath  and_  belief  in  his  accuracy  and  compe- 
tency as  a  reporter,  this  form  of  evidence. 
Whenever  that  ia  attempted  we  shall  make  no 
objection  to  that  aa  trustworthy. 

But  when  the  Managers  seek  to  avoid  rC' 
sponsibility  and  accuracy  through  the  oath  of 
the  witness  applied  in  either  form,  and  seek  to 

Eut  it,  neither  upon  present  memory  nor  upon 
is  own  memoranda,  but  upon  the  accuracy 
with  which  he  has  followed  or  detected  inac- 
curRCies  iu  a  newspaper  report  made  the  sub~ 
sequent  day,  and  thereupon  to  give  credit  and 
authenticity  to  the  newspaper  report  upon  his 
wholesale  and  general  appi\)val  of  it,  then  we 
must  contend  that  the  sacred  right  of  free- 
dom of  speech  is  sought  to  be  invaded  by  ever- 
throwing  certainlj;  one  of  the  reaponsible  and 
important  protections  of  it;  and  that  the  rule 
requiring  the  oath  of  somebody  who  beardand 
can  remember,  or,  according  to  the  rules  of 
evidence,  preserved  the  aids  and  assistances 
by  which  ne  presently  in  the  court  of  justice 
may. speak,  should  be  adhered  to.  And  w6  are 
not  to  be  told  that  it  is  technical  t«  maintain 
in  defense  of  what  has  been  regarded  as  one 
of  the  commonest  and  surest  rights  in  any  free 
country — freedom  of  speech,  that  whenever  it 
is  drawn  in  question  it  shall  be  drawn  in  ques- 
tion upon  the  surest  and  most  faithful  evidences. 
The  learned  Manager  has  said  that  you  are 
familiar,  as  a  part  of  the  daily  routine  of  your 
congressional  duties,  with  the  habit  of  steno- 
graphic reporting  and  reproduction  iu  the 
newspapers,  and  that  you  rely  on  it  habitually ; 
and  I  may  add  rely  on  it  habitually  to  be 
habitually  misled.  Correction  is  the  first  de- 
mand of  every  public  speaker — correction  and 
revision,  in  order  that  this  apparatus,  depend- 
ing upon  the  ear  and  the  suaden  strokes  of  the 
ready-writer,  may  not  be  the  firm  judgment 
against  him  of  what  was  said  by  him.  Now, 
when  sedulously  this  newspaper  has  under- 
taken that  no  such  considerations  of  accuracy 
shall  be  afforded  to  the  President  of  the  United 
States  in  respect  of  this  speech  to  be  spread 
before  the  country,  but  that  express  orders 
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shall  be  given  that  it  shall  be  reported  with  all 

Mr.  Manager  BUT  LEE.  Ipraycorrection, 
eir.  I  have  not  sednloualy  done  that;  hut 
ofFer  it  that  the  speech  of  the  President's  Pri- 
vate Kefrotary  should  not  go  before  the 
country. 

Mr.  EVARTS.  The  inatructiona  of  the 
editor  were  that  it  should  be  reported  "with 
all  ita  imperfections  "  as  caught  by  the  short- 
hand writer,  without  the  opportanily  of  that 
revision  which  every  public  speaker  at  the 
hustings  or  in  the  balls  of  debate  demands  as 
a  primary  aSid  important  right.  Whenever, 
therefore,  Mr.  Clephano  shall  rise  and  speak 
from  memory  the  speech  of  the  President  here, 
swearing  to  ita  accuracy,  or  whenever  he  shall 
prodnce  his  notes  and  their  transcript  as  in 
Watson's  case,  soma  foundation  for  the  proof 
of  the  speech  will  have  bewi  laid. 

Mr.  Manager  BUTLER.  Stand  down,  Mr. 
Clephane,  for  a  moment.  I  will  offer  this 
directly.     Now  I  willcall  Mr,  Tinker. 

Chskles  a.  Tikkee  recalled. 

The  CHIEF  JUSTICE.  The  witness 
states  that  bo  desires  to  make  an  explanation. 
He  will  make  it. 

The  Witness.  Yesterday  when  called  upon 
the  stand  I  was  attending  to  my  duties  in 
chaise  of  the  telegraph  office  in  the  gallery;  I 
had  not  a  moment's  notice  that  I  was  to  be 
called.  I  then  telegraphed  to  my  oPHce  for 
the  docurnents  contained  in  packages  that 
were  there,  which  I  had  been  previoosly 
examined  about  before  the  Managers.  These 
documents  were  bronght  to  me  by  a  boy  from 
the  office,  and  I  put  them  upon  the  stand. 
Last  night  when  taken  from  the  stand  I 
deposited  them  in  the  office  of  the  Sergeant' 
at-Arms,  and  this  moniing  bronght  one  of 
these  packages  upon  the  stand,  and  I  opened 
it  here,  supposing  it  to  be  the  one  on  which  I 
was  to  be  examined.  As  I  saw  that  the 
reporters  were  in  trouble  about  it,  I  thought  I 
had  made  a  mistake,  and  I  consequently  went 
to  my  office  after  Mr.  Clephane  came  upon  the 
stand,  and  I  have  now  the  speech  of  the  Presi- 
dent telegraphed  by  the  agent  of  the  Asso- 
ciated Press  on  the  18th  of  August,  1866. 

Mr.  S'J;4NBERy.  Mr.  Tinker,  what'docn- 
ment  was  that  General  Butleb  handed  jou  ? 

Answer.  This  is  one  of  the  documents. 
.  Mr.  STANBERY.     Is  that  the  speech  of  the 
18th  of  August  at  all? 

Answer.  This  is  not  tho  speech  of  the  I8th 

Mr.  Manager  BUTLER.    Thatis the  22d  of 
February  speech,  is  it?     [Laughter.] 
Mr.  STANBERY.     No  matter  what  it  is. 
The  WiTHESS.   Ihave  not  looked  to  see  what 

Mr.  Manager  BUTLER.  You  will  find  oul 
what  that  document  is  in  good  time. 

Mr.  STANBERY.     You  had  better  put  It  ii 


Mr.  Manager  BUTLER.     It  w 


stnaply  a 


document  1  asked  fc 

The  Witness  Yes,  sir.  [Producing  a  roll 
of  manuscript.] 

By  Mr.  Manager  Butleb  r 

Question.  Is  Miistlie  document  you  supposed 
on  were  testifying  about  before  ? 

Answer.  This  is. 

Question.  Do  jou  give  the  same  testimony 
ibout  that  that  you  did^ — — 

Mr.  CURTIS  and  Mr.. ST  AN  BE  BY.  That 
will  not  do.  Letus  have  his  testimony  about  this. 

Mr.  Manager  BUTLER.     Well,  sir,  we  will 

te  all  the  delay  possible.     [To  the  witness.] 

ow,  sir,  will  you   tell   us  whether  that  was 

nt  through  tbe  Associated  Press? 

Answer.  It  bears  the  marks  of  having  been 
sent,  and  is  filed  with  their  dispatches  of  that 

Question.  From  the  course  of  business  of 
yonrofhce,  have  yon  any  doubt  that  it  was  so 
sent? 

Ansa^er.  None  whatever. 

Mr.  CURTIS.     We  object  to  that.     If  the 

itness  can  say  it  was  sent  from  any  knowledge 

he  has,  of  course  he  will  say  so.    He  cannot 

Mr.  Manager'  BUTLER,  {lo  the  witness.) 
After  that  speech  was  sent,  if  it  was,  did  you 
seeltpnblishedin  the  Associated  Press  reports? 

Answer.  I  cannot  state  positively ;  I  think  I 


Answer.  I  did  not  personally  receive  it;  hut 
it  is  in  the  dispatches  of  the  Associated  Press 
sent  on  that  day. 

Mr,  Manager  BUTLER.  That  is  all  at 
present.     Now  we  will  recall  Mr.  Sheridan. 

JiMES  B.  Sheridan  recalled. 

By  Mr,  Manager  Boiler: 

Question,  (handing  to  the  witness  the  man- 
uscript last  produced  by  Mr.  Tinker,)  Now, 
examine  that  manuscript  and  see  whether  you 
find  any  of  your  handwriting  in  it? 

Answer,  (having  examined  the  manuscript.) 
I  see  my  writing  here. 

Qu^tion.  What  is  it  you-  have  there  t 

Answer.  I  have  a  report  of  the  speech  made 
by  the  President  on  the  18th  of  August. 

Question.  In  what  year? 

Answer.  Eighteen  hundred  and  sixty-six. 

Question.  Have  yon  ever  seen  Mr.  Moore 

Answer.  A  good  many  years  ago,  when  he 
was  reporter  for  the  Intelligencer  and  I  re- 
ported for  the  Washington  Union,  and  we  had 


..  Hew 
IS  he? 


a  reporter  for  the  lotelli- 


Answer.  Yes,  sir. 
Question.  Are  there  any  corrections  made 
Htiiftt  report? 
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ATiswer,  Yes,  sir. 

Question.  Do  you  see  any  correctiona  there? 
Answer.     Yes,  sir, 

Qumiim.  la  that  the  manuBcript  which  was 
prepared  iothe  President's  office? 

Answer.  I  think  it  is;  I  am  pretty  certain 

Question.  Hare  you  any  doubt  in  your  mind  ? 

Answer.     Not  the  least. 

Question.  .Was  the  President  there  to  cor- 

Anawer.  No,  air. 

Question.  Then  he  didnot  exercise  thatgreat 
right  oi'  revision  there,  did  he,  to  your  knonl- 

Answer.  I  did  not  see  the  President  after  he 
left  the  Bast  Room. 

Question.  Do  you  know  whether  Colonel 
Mooce  took  any  memoranda  of  that  speech? 

Ansvser.  I  do  not.  There  wna  quite  a  crowd 
there.     I  had  no  opportunity  of  observing. 

Question.  Will  jon  pick  out  and  lay  aside 
the  portions  that  are  in  your  handwriting? 

Eihe  witnesa  proceeded  to  do  so.] 
[r.  Manager  BUTLER.     I  will  give  you 
time  to  do  that  in  amoment.     [To  the  counsel 
for  the  respondent]     Anything  further  with 

No  response. 

Question.  Do  yon  think  you  have  now  all 
that  are  in  your  handwriting? 

Ansvxr.  Yea,  air.  • 

[Selecting  certain  sheets  and  handing  them 
lo  Mr.  Manager  Butler.] 

Mr.   EVABT8.     We   will   now   put   a  few 

Cross-examined  by  Mr.  Etarts 

Question.  You  have  selected  the  pages  that 
are  in  your  handwriting  and  have  them  before 
you.  ilow  large  a  proportion  do  they  make  of 
the  whole  manuscript? 

Answer.  I  can  hardly  tell.  I  have  not  es- 
amined  the  rest. 

Question.  Well,  no  matter  ;  was  this  whole 
njanuacript  made  as  a  transcript  from  your 
notes? 

Answer.  This  part  that  I  wrote  out. 

Option.  Was  the  whole? 

Answer.  No,  sir. 

Question.  The  whole  waa  not  made  from 
your  notes? 

Answer.  No,  sir;  Mr.  Clephane  wrote  his 
part  from  his  notes,  and  Mr.  Smith  from  his. 

Question,  Then  it  la  only  the  part  that  you 


whold 


n^oi 


•  hands  that  was  produced 


from  the  original  stenographic  notes  that  you 
have  brought  in  evidence  here? 

Answer.  That  is  all. 

Question.  Did  you  write  it  out  yourself  from, 
your  stenographic  poles,  following  the  latter 
with  your  eye,  or  were  your  notes  read  to  you 
by  another  person? 

Answer.  1  wrote  out  from  my  own  notes, 
reading  my  notes  as  I  wrote. 

Question.  Have  you  made  any  Bubsequent 


comparison  of  the  manuscript  now  in  your 
hands  with  yonr  stenographic  notes? 

Answer.  I  have  not. 

QMstion.  When  was  this  completed  on  your 
part? 

Answer.  A  very  few  minutes  afler  the  speech 
was  delivered. 

Question.  And  what  did  you  do  with  the 
manuscript  after  you  had  completed  it? 

Answer.  I  hardly  know.  I  sat  at  the  iabla 
there  writing  it  out,  and  I  think  Mr.  Smith  took 
it  M  I  wrote  out ;  I  am  not  certain  about  that. 

Question.  That  ended  your  connection  with 

it?  •  .      . 

Answer.  That  ended  my  connection  with  it. 
I  left  for  New  York  the  same  night. 

Question.  I  desire  thatyou  should  leave  your 
original  stenographic  notes  as  part  of  the  case 
subject  to  our  disposal? 

Answer.  Certainly. 

Mr.  Manager  BUTLER.  Put  yonr  ioitiala 
upon  these  papers. 

Tbe  WiTSESs.    I  will  do  so. 

[The  notes  were  marked  "J.  B.  S."] 

Mr.  Manager  BUTLBR._  One  of  my  aeso- 
ciates  desires  mo  to  pnt  this  question,  which  I 
suppose  you  have  answered  before  :  whether 
that  manuscript  which  you  have  produced  in 
yonr  handwriting  was  a  true  transcript  of  your 
notes  of  that  speech? 

Answer.  It  was.  I  will  not  say  it  was  writ- 
ten out  exactly  as  it  was  spoken. 

Question.   What  is  the  ctange,  if  any? 

Answer.  I  do  not  know  that  there  were  any 
changes,  but  frequently  in  writing  out  we  ex- 
ercise a  little  judgment.  We  do  not  alwaya 
write  out  a  speech  just  as  it  is  delivered. 

^Kstion.  Is  that  aubstantiallya  true  version 
of  what  the  President  said? 

Answer.  It  is  undoubtedly. 

Frincis  H.  Smith  sworn  and  examined. 

By  Mr.  Manager  Butlbr  : 
Question.  Are  you  the  official  reporter  of  the 
House  of  Representatives? 

Answer.  I  am,  sir. 

How  long  have  you  been  ao  en- 


Answer.  In  the  position  I  now  hold  since 
the  5di  of  January,  1865. 

Question.  How  long  have  yon  been  in  the 
business  of  reporting? 

Answer.  For  something  over  eighteen  years. 

Question.  Were  you  employed,  and  if  so  by 
whom,  to  make  a  report  of  the  President  3 
speech  in  August,  1866? 

Amwer.  I  was  employed  at  the  instance  of 
one  of  the  agents  of  the  Associated  Press  at 
Washington. 

Question.  Who  aided  in  that  report? 

Answer.  Mr.  James  0.  Clephane  and  Mr. 
James  B.  Sheridan. 

Question.  Did  you  make  such  report? 

Answer.  I  did. 

Question.  Have  you  got  yonr  short-hand 
notes? 
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Answer.  I  have. 

Question.  Hero? 

J.ns«>er.  Yes,  sir. 

Question.  Produce  them? 

Answer.  I  will  do  eo,  [producing  a  note- 

Question,  After  you  had  made  your  short- 
hand report,  what  did  yon  do  then  ? 

Answer.  In  company  wilh  Mr.  Clephane  and 
Mr.  Sheridan  I  retired  to  one  of  the  offices  in 
the  Executive  Mansion,  and  wrote  out  a  portion 
of  my  notes. 

Question.  What  did  the  others  do? 

Answer.  The  others  wrote  other  portions  of 
the  same  Epeecb. 

Question.  What  was  done  with  the  portion 
that  jou  wrote? 

Ansuter.  It  was  delivered  to  Colonel  Moore, 
Private  Secretary  of  the  President,  sheet  by 
sheet  as  written  by  me,  for  revision. 

Question.  How  came  you  to  deliver  it  to 
Colonel  Moore? 

Answer.  1  did  it  at  his  request 

Question.  What  did  he  do  with  it? 

Answer.  He  read  it  over  and  made  certain 
alterations. 

Question.  Was  the  President  present  while 
that  was  being  done? 

Answer,  He  was  not. 

Question.  Had  Colonel  Moore  taken  any 
memoranda  of  the  speech,  to  your  knowledge? 

Answer.  I  am  not  aware  whether  he  had  or 
not. 

Did  Colonel  Moore  show  you  any 
by  which  he  knew  what  the  President 
meant  to  say,  so  that  he  could  correct  the 
speech? 

Answer.  He  did  not.  He  stated  to  ma  prior 
to  the  delivery  of  thfe  speech  that  he  desired 
permission  to  revise  the  manuscript,  simply 
to  correct  the  phraseology,  not  to  make  any . 
change  in  any  substantial  matter. 

Question.  (Handing  to  the  witness  the  man- 
uscript last  produced  by  C.  A.  Tinker.)  Will 
you  look  and  see  whether  you  can  find  any 
portion  of  the  manuscript  that  you  wrote  out 
there? 

Anmeer.  I  recognize  some  portion  of  it. 

Question.  Separate  it  as  quickly  as  you  can. 

[The  witness  separated  the  sheets  written  by  ' 
him.] 

Answer.  I  find  what  I  wrote  in  twodifferent 
portions  of  the  speech. 

Question.  Have  you  now  got  the  portions, 
occurring,  you  say,  in  two  different  portions 
of  the  speech,  which  you  wrote  out? 

Answer.  I  have. 

Question.  Are  thSre  any  corrections  on  that 
manuscript? 

Answer.  There  are  quite  a  number. 

Quention.  In    whose    handwriting,  if  you 

Answer.  In  the  handwriting  of  Colonel 
Moore,  so  far  as  I  see. 

Quekion.  Have  jou  written  out  from  your 
notes  since  the  speech  ? 


Ajiswer.  I  have. 

Question,  (handing  a  manuscript  to  the  wit- 
ness.) Istbatit? 

Ansfrer.  It  is. 

Question.  Is  that  speech  as  written  out  by 
you  a  correct  transcript  of  your  notes  ? 

Answer,  [having  examined  the  manuscript. ) 
It  is,  with  the  exception  of  two  important 
corrections,  which  I  handed  to  the  committee 
a  day  or  two  afterward.     I   do  not  see  them 

Question.  Do  you  remember  what  they  were? 

Answer.  In  the  sentence  "I  could  express 
more  by  remaining  silent  and  letting  silence 
speak  what  I  should  and  what  lought  to  say," 
I  think  the  correction  was  "  and  letting  silence 
speak  and  you  infer,"  the  words  'jyou  infer" 
having  been  accidentally  omitted.  The  other 
I  do  not  see ;  it  is  the  insertion  of  the  word 
' '  overruling ' '  before  the  words  ' '  unerring 
Providence." 

Cross-examined  by  Mr.  Evauts  : 

Question.  Is  the  last  paper  that  has  heen 
shown  yon  a  transcript  of  the  whole  speech  ? 

Answer.  Of  the  entire  speech. 

Question.  Andfrom  your  notes  exclusively? 

Answer.  From  my  notes  exclusively. 

Question.  Have  yon  any  doubt  that  the  tran- 
script that  yon  made  at  the  Executive  Mansion 
from  your  notes  was  correctly  made  ? 

Afiswer.  I  have  no  doubt  the  transcript  I 
made  from  my  notes  at  the  Executive  Mansion 


be  revised,  I  took  the  liberty  of  making 
certain  revision  myself  as  I  went  along,  cor- 
recting ungrammatical  expressions  and  chang' 
ing  the  order  of  words  in  sentences  in  certain 
instances,  corrections  of  that  sort. 

Question.  Those  two  liberties,  then,  you  took 
in  writing  out  your  own  notes  ? 

Answer.  Yes,  sir. 

Question.  Have  you  ever  made  any  exam- 
ination to  see  what  changes  you  thus  made? 

A)ismer.  I  have  not. 

Question.  And  you  cannot  now  point  them 

Answer.  I  cannot  now  point  them  out, 

Question.  You  have  made  a  more  recent 
transcript  from  your  notes? 

Answer.  Yes,  sir. 

Question.  Did  you  allow  yourself  the  same 
liberties  in  that  ? 

Answer.  I  did  not. 

Question.  That,  then,  you  consider  as  the 
notes  as  they  are  ? 

Answer.  A  literal  transcript  of  the  notes  as 
they  are,  and  as  they  were  taken. 

Question.  Do  you  report  by  the  same  system 
of  sound,  phonography,  as  it  is  called,  that  was 
spoken  of  by  Mr.  Sheridan  ? 

An»wer.  I  hardly  know  what  system  I  do 
report  by.  I  studied  short-hand  when  I  was  a 
boy  going  to  school,  a  system  of  phonography 
as  then  pablished  by  Andrews  &  Boyle,  whicil 
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Ihaveuaedformj  own  purposes  since  then,  and 
mado  various  changes  from  year  to  year. 

Question,  Can  jou  phonographic  reporters 
write  out  from  one  another's  notes? 

Answer.  1  do  not  think  any  one  could  write 
out  my  notes  except  myself. 

QuesUon.  Can  you  write  ontanybody  else's? 

Answer.  Probably  not,  unless  written  witha 
very  great  degree  of  accuracy  and  care. 

James  0.  Clephanh  recalled. 

By  Mr.  Manager  Butleb  : 

Question,  (banding  to  tie  witness  a  part  of 
the  manuscript  last  produced  by  C.  A.  Tinker.) 
Youbave  already  told  us  that  you  took  the 
speech  and  wrote  it  ont.  Is  what  I  now  hand 
yoa  the  manuBCript  of  your  writing  out? 

Answer.  It  is. 

Question.  Has  it  any  correctilDns  upon  it  ? 

Answer.  It  has  quite  a  number. 

Question.  Who  made  those  ? 

Answer.  Ipresume  they  were  made  by  Colo- 
nel Moore.  He  took  the  manuscript  as  i  wrote 
it.  I  cannot  testify  positively  as  regards  hia 
handwridng.      I  am  not  sufficiently  familiar 

Question,  Was  that  manuscript  as  you  wrote 
it  a  correct  copy  of  the  speech  as  made? 

Ansmei  I  cannot  say  that  I  adhered  as 
closely  to  the  notes  in  preparing  this  report 
as  I  did  m  regard  to  theChronicle. 


Did  you  in  any  case  change  the 

Answer  Not  at  all,  sir ;  merely  the  form  of 
expression 

Question    And  the  form  of  expression,  why? 

Amu  ej  Oftentimes  it  fended  to  obscure  the 
meaning  and  lor  that  reason  it  was  changed; 
or  the  sentence  perhaps, was  an  awkward  one, 
and   it  was  changed  to  make   it  more  read- 

Cros?  eiammed  by  Mr.  Btakts; 
QuLStion     What  rules  of   change  did  you 
" — ' — !■-  *•)  yourself  in   the  deviations  you 


the  form  ol  expression  in  order  perhaps  to 
make  the  meaning  more  intelligible  or  the  sen- 
tence less  awkward 

Queition  That  is  to  say,  when  the  meaning 
did  not  present  itself  to  you  as  it  should,  you 
made  it  clearer,  did  you  ? 

Ansv.e3  1  will  state,  sir,  Mr.  Johnson  is  in 
the  habit  ot  using  quite  often 

Question  I  do  not  ask  yon  about  Mr.  John- 
son Wnat  I  asked  you  was  this:  When  the 
meaning  did  not  present  itself  to  you  as  it 
shonii,  JOU  made  it  clearer? 

Ansver  I  do  not  know  that  I  in  any  case 
altered  the  meaning 

Question  Butvou made themeaning clearer? 

Aiiswer   I  endeavored  to  do  so. 

Qutstton  And  jou  did,  did  you  not  ? 


Ansmer,  I  cannot  say  whether  I  succeeded 

Question.  That  was  one  rule;  what  other 
rule  of  change  did  yon  allow  yourself? 

Answer.  No  other. 

Qttestion.  No  grammatical  improvement? 

Ansujer.  Yes,  sir;  I  may  say,  if  you  will 
allow  me,  that  very  often  the  singular  verb  was 
used  where  perhaps  the  plural  ought  to  be. 

Question.  You  corrected,  then,  the  gram- 

Answer.  Yes,  sir;  in  some  instances. 
Question.  Can  yon  suggest  any  other  rule 
of  change  ? 
Answer.  I  cannot  at  the  present  time. 

William  G.  Moore  sworn  and  examined. 

By  Mr.  Manager  Butleb  ; 

Question.  What  is  your  rank? 

Answer.  I  am  a  paymaster  in  the  Army  with 
the  rank  of  major. 

Question.  When  were  you  appointed? 

Answer.  On  the  I4th  day  of  November, 
1866. 

Qiuslion.  Did  you  every  pay  anybody. 

Answer.  No,    sir;    not    with    Govemn 
funds.     [Laughter.] 

Question.  What  has  been  your  duty? 

Answer.  I  have  been  on  duty  at  the  Exec- 
utive Mansion. 

Question.  What  kind  of  duty? 

Anstoer,  I  have  been  acting  in  the  capacity 
of  Secretary  to  the  President. 

Question.  Were  you  so  acting  before  you 
were  appointed  ? 

Answer.  I  was. 

Qttestion.  How  long  had  ^ou  acted  as  Sec- 
retary before  you  were  appointed  major  ? 

Answer.  I  was  directed  to  report  to  the 
President  in  person  in  the  month  of  November. 
1866. 

Question.  Had  you  been  in  the  Army  prior 
to  that  time? 

Answer.  I  had  been  a  major  and  assbtanl 
adjutant  general. 

Question.  In  the  War  Department  ? 

Answer.  Yes,  sir. 

Question.    Did  you  hear  the  President's 
speech  of  the  13th  of  August,  1866  ? 
I     Answer.  I  did. 

Question.  Did  you  take  any  notes  of  it  ? 

Answer.  I  did  not. 

Question,  (placing  the  manuscript  last  pro- 
duced by  Mr.  C.  A.  Tinker  before  the  witness. ) 
Look  at  the  manuscript  which  lies  before  you 
and  see  whether  you  corrected  it.  [The  wit- 
ness proceeded  to  examine  the  manuscript.] 
I  do  not  care  whether  you  corrected  it  all ;  did 
you  correct  any  portion  of  it  ? 

Answer.  Yes,  sir. 

Question,  Where  werethe  corrections  made? 

Ansieer.  In  an  apartment  in  the  Executive 
Mansion. 

Question,  Who  was  in  the  apartment  when 
you  made  the  corrections? 

Answer.  Messrs.  Francis  H.  Smith]  James 
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B,  Sheridan,  James  0.  ClepSiane,  and,  I  think, 
Mr.  Holland,  of  the  Associated  Press. 

Question.  Had  you  uny  memorandum  from 
the  President  Ijy  which  to  correct  it? 

Answer.  None,  sir. 

Question,  Do  you  claim  to  hare  the  power 
of  rem erabe ring,  oa  beaiiiig  a  speech,  nhat  i 

Answer.  I  do  not,  sir. 

Question.  Do  jou  tiot  know  that  the  Preai 
dent,  oil  that  occasion,  had  been  exerubing 
his  great  constitutioDal  right  of  freedom  ol 
speech? 

The  Witness,  Will  you  repeat  that  quea 
tion,  if  yuu  please? 

Question.  Did  j;ou  not  know  jhat  on  that 
occasion  the  President  had  been  exercising 
his  great  constitutional  right  of  freedom  ol 
speech  ? 

Mr.  CURTIS.  That  puts  a  question  of  law 
to  the  witness,  and  I  do  not  think  it  is  admis 
siblo? 

Mr.  ManaRcr  BUTLER.-  I  am  not  asking 
a  question  of  law,  but  a  question  of  fact.  [To 
the  witness.]  Did  you  not  so  understand 
it? 

Answer.  I  so  understood  it,  sir. 

Mr.  STANBBEY.  Then  we  are  to  un- 
derstand the  fact  that  it  was  constitutional  to 
exercise  freedom  of  speech  ? 

Mr.  Manager  BUTLER.  In  the  ideaof  the 
President  and  this  witness,  be  thinks  it  is  con- 
stitutional to  exercise  it  in  this  way.  It  may 
be  constitutional,  but  I  think  not  decent. 

Mr.STANBERY.    That  is  a  matter  of  taste. 

By  Mr.  Manager  Butler  r 

QueMioh.  Now,  then,  sir,  how  dare  you  cor- 
rect the  President's  gi'eat  constitutional  right 
of  freedom  of  speecli  without  any 
dura  to  do  it  by? 

Answer.  It  was  an  authority  I  assumed. 

Question.  How  came  you  to  assume  the 
thority  to   exercise  this  great  constitutional 
right  tor  the  President? 

Answer.  Well,  that  is  a  difficult  question  to 

Mr.  EVARTS.     It  ought  to  bo  a  difficult 

By  Mr.  Manager  Bctleu  : 

Question.  Why  should  you  assume  the 
thority  1«  correct  his  speech  ? 

Answer.  My  object  was,  as  the  speech 
an  extemporaneous  one,  simply  to  change  the 
language,  and  not  to  change  tho  substance. 

Question.  Did  you  change  the  substance 
anywhere? 

Answer.  Not  that  I  am  aware  of. 

Qaestion.  Are  there'  not  pages  there  where 

Answer.  I  am  not  aware  of  that  foot. 

Question.  Look  and  see  if  there  is  not  a 
larger  number  of  corrections  on  some  pages? 

Answer,  (after  examining  the  manuscript.) 
In  the  hasty  examination  Uiat  I  have  maue  I 
find  no  one  paae — perhaps  there  may  be  a  single 
exception — wnere  my  writing  predt 


Thereisapage  in  whichseveral  lines  are  erased: 
but  whether  or  not  I  erased  them  I  cannot  say. 

Question.  Do  you  know  of  any  body  else  that 
bad  anything  to  do  with  revising  it? 

Answer.  No,  sir. 

Quet,tion    Did  you  do  that  revisii 
direction  of  the  President? 

An9W(,i    I  did  not,  sir,  so  far  as  I  i 
lect 

Question    He  d  d  not  direct  jou? 


1  by  the 
in  recol- 


the  Prpsident? 

Aiiswf  >     Not  that  I  remember. 

Quesltcn  Dojo i mean tosay that youmade 
the^e  alterations  and  corrections  upon  this  very 
solemn  occasion  of  this  speech  without  any 
authority  whatever? 

Ansa  er    That  is  my  impression. 

Qutstwn  After  you  made  the  revision  did 
you  show  it  to  the  President  ? 

Answer.  No,  sir. 

Question.  Did  you  everteli  him  that  yon  had 
tSken  that  liberty  with  his  constitutional  rights  ? 

Answer.  I  cannot  recall  tlie  fact  that  1  did. 

Question.  What  did  you  do  with  the  manu- 
script? 

Answer.  The  manuscript,  as  it  was  revised, 
was  handed,  I  think,  to  the  agent  of  the  Asso- 
ciated Press,  who  dispatched  it  from  the  office 
in  order  that  it  might  be  published  in  the  after- 
noon papers. 

QaesHon.  Was  it  published  in  the  papers? 

Answer.  I  think  it  was. 

Quesiion.  Have  you  any  doubt  of  that? 

Answer.  I  cannot  say  positively,  as  I  have 
not  examined  the  papers.     That  was  the  object. 

Quesiion.  Was  the  speech — whether  cor- 
rectly or  not  I  do  not  ask — but  was  that  speech, 
Eurporting  to  come  from  the  President,  pub- 
shed  in  the  Associated  Press  dispatches? 

Answer.  I  do  not  know,  I  refer  more  to 
the  city  papers  than  to  those  to  which  the  As- 
sociated Press  furnished  information. 

Question.  Was  the  same  speech  published 
in  the  Intelligencer? 

Answer.  The  speech  was  published  in  the 
Intelligencer. 

Qu^ion.  Is  that  newspaper  taken  at  the 
Executive  Mansion  ? 

Answer.  It  is. 

Question.  Was  it  at  that  lime? 

Answer.  It  was  at  that  time. 

Quesiion.  Seen  by  the  President? 

Answer.  Yes,  sir;  I  jiresume  it  was. 

Question.  Did  he  ever  chide  you,  or  say 
anything  to  you  that  you  had  done  wrong  ii 


it  all. 


r  had  n 


represented  him  ii 


Ansieer.  He  did  not. 

Quesiion.  Even  down  to  this  day? 

Answei:  He  has  neyer  cliided  or  i 
me  for  the  correction  of  a  speech. 

Question.  Has  he  ever  said  there  w 
thing  wrong aboutit? 
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Answer.  I  have  never  heard  h 


1  say  £1 


Mr.  Manager  BUTLER.  I  now  propose, 
■with  your  Honor's  leave  and  the  Senate  s,  to 
read  the  speech  as  corrected  by  Colonel 
Moore,  unless  that  is  objected  to.  If  that  is 
objected  to,  I  propose  to  put  in  evidence  the 
report  of  Mr.  Smith,  the  Associated  Press  re- 
port, and  the  report  of  tlie  Chronicle,  reading 
one  only.  You  are  aware,  sir,  that  the  Presi- 
dent complains  iu  his  answer  that  we  do  not 
give  the  whole  speech.  We  have  now  brought 
all  the  veraions  that  wo  c^n  conveniently  of  bia 
whole  speech,  and  if  not  objected  to  we  will 
put  them  all  in.     Otherwise,  X  will  only  put  in 


Mr.  EVAKTS.      What  v 


n  do 


you. 


Mr.  Manager  BUTLEB.  All,hopingtoget 
the  truth  out  of  the  whole  of  Ihern. 

Mr,  EVAItTS.  The  Bpeech  as  proved  now 
hy  the  witnesses,  in  the  version  which  passed 
under  Colonel  Moore's  eye? 

Mr.  Manager  BUTLEB.  I  think  I  must 
ask  that  the  objection,  if  anj;  is  to  be  taken  fc 
my  offer,  shall  he  put  in  writing. 

Mr.  EVARTS.     Before  it  is  made? 

Mr.  Manager  BUTLEB.    No,  sir ;  as  it  is 

Mr!  EVARTS.  Well,  the  speech  aa  proved 
ia  Mr.  Smith's  and  Mr.  Sheridan's  copy  we 
regard  as  in  the  shape  of  evidence,  the 


supported  by  any  such  evidence,  and  we  shall 
object  to  that  aa  not  authentically  proved.  The 
speech  in  the  Intelligencer,  which  seems  to  have 
been  supported  in  the  intent  of  the  honorable 
Managers  by  proof  of  that  newspaper  being 
taken  at  the  Executive  Mansion,  has  not  been 

Sroduced,  and  has  not  been  offered,  aa  I  nn- 
erstand. 

Mr.  Manager  BUTLER.  No. 
Mr,  EVAKTS.  Therefore  wo  dismiss  that. 
The  Chronicle  speech,  then,  we  consider  not 
proved  by  authentic  evidence  submitted  to  the 
court.  The  stenogiaphio  reports  in  the  two 
forms  indicated  we  suppose  have  proof  to  sup- 
port them,  which  is  competent,  and  enable  the 
,coart  under  competent  evidence  to  judge  of 
their  accuracy,  their  accuracy  to  be  the  subject 
of  remark,  of  course,  aa  the  cause  proceeds, 
and  without  desiring  here  to  anticipate  the  dis- 
cussion as  to  whether  any  evidence  concerning 
them  (as  we  have  excepted  and  objected  in  our 
answer  to  the  tenth  and  eleventh  articles)  is 
admissible.  Saving  that  lor  the  purpose  of 
dlseusslonin  the  body  of  the  case,  we  make  no 
other  objection  to  the  reading  of  the  speeches. 
Mr.  Manager  BUTLER.  Do  you  want  the 
whole  of  them  read';  We  are  content  with  one, 
the  others  being  subject  to  be  used  by  either 
party. 

Mr.  EVARTS.  Whichever  version  yon  put 
in  evidence  we  wish  read. 


■■Manlier  BUTLER.     _We  ^ 


t  aU  V 


Mr.  BVAIITS.  We  should  like  to  have  the 
one  read  that  you  rely  on. 

Mr.  TIPTON.  Mr.  Chief  Justice,  I  move 
that  we  now  take  a  recess  of  fifteen  minutes. 

Mr.  TRUMBULL.  Before  that  motion  is 
put  I  wish  to  put  it  in  the  form'of  an  adjourn- 
ment until  three  o'clock,  that  we  may  do  some 
legislative  business.  ["No,  no."]  Thereis 
a  rnle  that  ought  to  be  altered,  and  if  the  Sen- 
ator from  Nebraska  will  allow  me  I  will  fnove 
that  tlie  court  adjourn  until  three  o'clock. 

The  CHIEF  JUSTICE.  Tlie  Senator  from 
Illinois  proposes  that  the  court  adjourn  until 
three  o'clock. 

Mr.  JOHNSON.    What  for? 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  will  slate  the  object  of  the  adjournment. 

Mr:  JOHNSON.  1  think  the  honorable 
member  did  state  the  purpose,  but  I  did  not 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  states  that  he  desires  an  adjournment 
for  the  purpose  of  taking  up  a  rule  in  legis- 
lative session.  Yon  who  are.in  favor  of  ad- 
journing until  three  o'clock  will  say  "ay,"  tie 
contrary  opinion  "no." 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  now 
is  on  the  motion  of  the  Senator  from  Nebraska, 
[Mr.  Tipton.] 

Mr.  DRAKE.  I  suggest  an  amendment  to 
the  motion  of  the  Senator  from  Nebraska,  that 
we  take  a  recess  for  twenty  minutes. 

The  CHIEF  JUSTICE.  The  Chair  will  put 
the  question  on  the  longest  time  lirst.  The 
motion  is  to  take  a  recess  for  twenty  minutes. 

The  CHIEF  JUSTICE.  The  question  now 
recurs  on  the  motion  of  the  Senator  from  Ne- 
braskaf  to  take  a  recess  for  fifteen  minutes. 

Tbe  motion  was  agreed  to ;  and  at  the  ex- 
piration of  fifteen  mmutes  the  Chief  Justice 
resumed  the  chair,  and  called  the  Senate  to  or- 
der at  two  o'clock,  and  forty-five  minutes  p.  m. 

Mr.  GRIMES.  I  move  that  this  court  stand 
adjourned  until  Monday  at  twelve  o'clock. 

Mr.  CONKESS.     IhopenoL 

Mr.  DRAK.E,  I  ask  for  the  yeas  and  nays 
upon  that  motion. 

The  CHIEF  JUSTICE.  It  is  moved  that 
the  Senate  adjourn  until  Monday  at  twelve 
o'clock,  and  on  this  question  the  yeas  and  nays 
are  demanded. 

The  yeas  and  nays  were  not  ordered. 

Mr.  DBAKB.  The  rule  requires  us  to  sit 
every  day. 

Mr.  JOHNSON.  No;  it  does  not.  It  is 
"  unless  otherwise  ordered." 

The  CHIEF  JUSTICE.  The  question  is 
on  the  motion  to  adjourn. 

Mr.  SUMNER.  The  yeas  and  nays  have 
been  called  tor. 

The  CHIEF  JUSTICE.    There  was  not  a 
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sufficient  number  rising  to  demand  the  jeaa 
and  nays,  and  they  were  not  ordered. 

Mr.  SUMNBB.  Tben  there  was  a  miaap- 
prehension,  if  the  Cliair  will  pardon  me. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  put  the  question  again  on  ordering  the 
yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeaa  19,  nays  28 ;  as  follows ; 
YEAS— Messrs.  Bueknlew,  Corbott,  DaTta,  Dijon, 
Fesaenden.  Powlar,  Grimes,  Henderson,  Hendricks. 
Johnson,  MoCreBry,  Norton,  Patterson  of  Tennessee. 
Ramsey.  Haulsbury,  Trumbull.  Van  Winkle,  Vickera, 

"'iJAY't^MessrBAnthonr.Cameron.Cattell,  Chand- 
ler, Colo,  Conkline,  Conness,  Cragin,  Drake,  Ed- 
munds. Ferry,  Preiiugbuysen.  Howard,  Howe.  Mor- 
gan, Morrill  of  Maine,  Morrill  of  Vermont,  Nye, 
Patterson  of  New  HampehirOi  Pomeroy.  Ross, 
Bprarao,  Stewart.  Snmner,  Thajec,  Xipton,  WiUey, 

""not  VOTIHO-Mcssz?.  Bayard,  Doolittle,  Har- 
lan. Morton,  Sherman.  Wade,  and  Yates— 7. 

So  the  motion  was  not  agreed  to, 

Mr.  Manager  BUTLER.     I  now  offer  the 

version  of  the  speech  sworn  to  by  Mr.  Smith; 

Speech  ef  the  Prettdent  of  the  United  Slatea,  Augutt 


The  Presid 


18,  18.„. 
said: 

and  gentlemen  of  tho  co 
o™^*on"afl^ "r  "" "  "" 


it  and  letting  ailenoo 


«ell  OG 


lated, ,  , 

..  ,,....  _.  .1...  J  ... _     T  1 1 language 

manner,  the  feolings  and  emotions  prodiieed  by  the 
present  oocasion.    In  listening  to  the  address  that 

Sour  distinguished  and  eloquent  chairman  has  just 
eliyered.the  proceedings  of  the  conyention,aa  they 
transpired,  recur  to  my  mind,  and  seemingly,  that  I 

vail  there.   And  upon  tho  reoeptioo  of  tisodispatoh, 


that  they  eonld  peril  in 
of  the  Union,  as  tbey  hi 


with  u 


..andiotelTeetual  persons  that 
iB  dispateh  to  one  associated 


feelings  it  produced.    (Applause.) 

I  tfmk  we  may  justly,  ooDclude  wa  are  moting 
under  proiiBF  inspirations !  i  think  Icacnot  be  mis- 
taken that  an  unerring  Providence  is  in  this  matter. 
Tho  nation  isimperilled;  it  ha£  just  passed  through 
a  mighty,  bloody  and  momentona  ordeal;  and  while 
we  have  passed  thnnicliUiBtwe  do  not  find  ourselres 
free  from  diffloultin  and  dangers  that  surround  us. 
While  our  brave  man  hare  performed  their  duties  in 
the  field — offlaen  and  men-^irbite  they  hare  von 
laurels  that  are  imperisbabla,  thore  are  still  greater 
and  moraimportantduties  yet  to  perform;  and  while 
wo  havo  had  their  cooperation  in  the  field  we  want 
their  support  oat  at  the  field  when  we  are  trying  to 

Every  effort  hoe  been  made.sofarasthe  eieontive 
departme  ■      -    ■      ■" 

into"the 

speak  in  common  phrase,  ti 
and  nise  physician  i — '■■ 

eharacter.   (Ai^lan 


)r  thought,  we  hod  partially  succeeded: 


found  a  i: 
I  shall  m 
has  placed  the  j 


n  making  any  allusion  to  that. 


.ball  make  no  more  allniion  than  I  tbtnkthe 
"p.    We  have  witnesaefl  i"  f""  Tienu*. 
Qovemment  ever;  et 


prevent   thi 
"Ir'ge  of^the  Gove" 


y  and 

Lent,  DS 11  werBt  a  aooy,  enlUrJK 
or  assuming  to  be  the  Congress  of  the  Halted  States, 
wlien  it  was  bnt  a  ConBicss  of  a  part  of  the  States ; 
we  have  seen  Oanareas  assumlnt  to  be  fbr  Uie  Union 
whan  ereiT  step  ttey  took  waa  to  paipatnate  disw- 
Intlon,  and  make  duraption  permanent.  We  h^a 
seen  every  step  that  haslieen  taken,  instead  ofbrina- 
ing  abont  reoonalllation  and  harmony,  bai  been  lerie- 
lation  that  took  the  eharaoler  of  penalties,  retaUo- 


.j;  this 
ir  Sov- 


polL, 

Jhe  humble  individaal  who  — 

addressed  here  to-day,  and  now  stands  here  before 

Sin,  has  been  oceupying  another  department  of  the 
ovcrament.  The  manner  of  his  getting  there  X 
shall  not  allude  Co  now^snffleeitto  say,  IwaathMe 
by  tho  Constitution  of  my  oountiy  (applanae,)  and 
being  there  by  the  ConstitutiDTt  of  my  oonntry.  I 
placed  my  foot  upon  the  ConstdCaUon  as  the  great 
rampart  of  civil  and  religions  liberto  (applanu,) 
haling  been  taught  in  early  life,  and  having  prae* 
ticed  it  through  my  whole  career  to  venerate,  respect, 
and  make  the  Constitution  o(  my  fathers,  my  guide 
through  my  public  life.  (Applausa.) 

1  know  it  has  been  said,  and  I  mast  be  permitted 
to  indulge  in  thia  line,  that  the  en"*"l"ivp  HHnaTf- 
menl  of  the  Qovemmeut,  has  b 
tyrannical.     WI       '  ' 
to-day,  and  the 

the  speech  I  ever  made.— where  is  a  singls  act  of 
whole  publio  life  bnt  what  has ' 

tyranny  and  against  despotism ',   „ 

"=—  '--,ve  I  ever  occupied,  what  ground 

in,  when  I  tailed  "-    -"-- 


ileal.     Why.  let  me  ask  this  audience  here 
■  —' '  •'■-  distinguished  eenllemen  who  stand 
*   the  vote  levergave.- whereiB 


ita  arrayed  against 
(Applause.)   What 

idvocate  the 


ever , stood  u 


iT    (Applaule.) 


ssot  m 


;r  who  is  seek- 
iverand  delude 


tho  Constitution  byendeav 

the  people  so  far  as  their  o»uj>uuiic  ucieare  ouu- 
oerued.  Ihaveteltit  my  duty.iu  yindioalion  of  the 
principles  of  the  Conatitntion  of  myeountry,  to  oall 
their  attention  to  these  proeeedingst  bnt  when  we 
go  forward  and  examine  who  hasbeanplaylng  tyrant, 
and  where  has  been  the  tyranny  and  despotic  ezsT' 
cised,  the  elements  of  iaynatiue,andthepniBtutlof 
my  life,  has  not  made  me  in  my  praeUoe  ' 


nature,  ralber  ol 

ilaccd  my  feet, 

■   ■  1,1.,.? 

enough 


ving  pi 

upon  the  brood. 


Upon  that  broad  platform  Ibavetakenmy  atand, 
[have  not  been  awed,  or  dismayed^  or  intimidated  by 


encroached  upon-   [At',-i».Mv.j 

I  aaid  on  one  occasion  before,  and  I  repeat  Jlo^ 
that  all  that  was  necessary  in  this  great  al»7^gle  wi 

for  tie  sltugjle  to  be  sufficiently  audiblBthat  tl 


ruggle  to  1 
IS  of  tho  A 


straggle  that  was  gi 


,  Google 
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darkest  momsat  of  tbo  etrnggia.  vhen  the  clouda 
seemed  Co  be  tbe  most  lonerirg.  ay  laitb  instead 

dond.throucbnhioti  I  saw  tbat  all  vould  be  eafeia 
the  end. 

Bat  tyrftniir,  and  deapotiaml  We  all  know  that 
trranny  ood  desputism  evea.  in  the  langua^n  of 
Ibomos  Jefferson,  can  bo  eieroiscd,  and  eseteiaod 
more  eSeetaalli',  by  many  than  one.  We  have  eoen 
CouereBS  organiiedj  we  have  seen  Congteea.in  ita 
advance,  Btap  bystep.haBEradaallr  been  enoroacb- 
leoDstiiatianal  rigota  and  Tiolating  the  fua- 
J  prindplBS  oflbeSoTemmeat,  da;  afterday, 

_.  jIb  after  moatb.   We  have  seen  a  Congress 

that  seemed  to  forget  that  there  van  a  OonsUtution 
of  tbe  ConstitnUon  of  the  United  Statee.  that  there 
was  limits,  that  there  wa£  bonndariea  l«  the  sphere 
oreoope  of  legislation.   We  bare  seen  Congress  in  a 


beoause  I  and  otiiers  have  st — 
the  cuuntry,  to  the  patriotism  ai 


after  slander,  rituperati 
the  press.   Wbattb 


XT. 


,:  Blander 
jon  of  the 


in?    What 


Ldine?    I ._ 

....jnofoarfalherB.    [Anj>laQse.] 
I  look  upon  tbe  proceedinKS  of  this  convention  as 

satintheUnitedStatos.  [Applause.]  When  Hook 
at  that  coUeotJon  of  litisens  ooming  togatber  volnn- 
tarily,  and  sittia;  in  coancil,  with  ideas,  with  prin- 
oiplee  and  views,  commeDsnrate  with  all  the  States 
and  cool  tens  IT  0  with  tbe  whole  people;  and  when  I 
oontraat  it  witb  a  collection  of  gentlemen  who  were 
Uringto  destroy  tbe  country.  I  lookui>on  it  as  more 

since  1787:  and  I  tbink  I  may  say  here  too  that  in 

important  witb  tbe  DeotHrstion  of  Independence 
itself;  and  I  here,  to-day,  pronounoe  it  a  second 

In  this  connection,  I  may  remark,  when  you  talk 
abant  declarations  of  independence,  there  areagreat 
many  people  in  the  United  States,  who  want  to  be 
free,  that  canncit  claim  exactly,  and  '      '    ■    ■•    ■ 


y  that  yi 


address  and  the  declarations  made,  are  nothini. 

nor  less  than  a  reaffirmation  of  the  Conetitution  of 
the  United  States,  [dreat  applause.]  Yes,IwiliEO 
fiirtber,  and  say  that  the  declarations  that  you  have 
there  made,  and  tbe  principles  enunciated  in  that 
address,  is  a  second  proclamation  of  emancipation 
to  the  people  of  tbe  United  States  [applauscO  for 
in  the  promulgation,  in  theproclamation  reaffirming 
tbese  great  truths,  you  have  laid  down  a  platform,  a 
constitutional  platform,  upon  which  all  can  make 
common  oause,  and  stand,  rallying,  for  tbe  restora- 

irithout  reference  to  wbctber  they  belong  to  this 
association,  or  this  parly  or  that  party;  but  the 
tbcory  is,  my  canutry  rises  above  party.   Upon  this 

How  many  are  there  in  the  United  States,  tfiatnovr 
reqnire  to  be  freeV  They  have  eot  shackles  upon 
their  iimbs  and  are  bound,  as  tight  as  though  they 
were  in  fact  in  slavery.  Then,  I  repeat,  it  is  a  second 
proclamation  of  emancipation  to  the  people  of  the 

which  all  may  stand. 

I  have  said  more  cow,  Mr.  Chairman,  and  gentle- 
men of  the  mmmillpf    Ihnn  T[nf|.nflm1  In  hnvnMi.!. 

but,  in  thii 
tbig  intelli. 
what  have 


~„ erandin  t£e  reception  o/ the  pro- 

eeedingB  of  this  oonvantion,  I  mnat  add,  what  have 
I  (0  gain,  consnttlng  human  ambition,  more  than  I 
havBgained.oieeplingonetbiDg!  Myrace  is  run. 
I  have  been  placed  here  by  tbe  Constitution  of  the 
country;  and  I  may  say  here,  from  the  lowest  to  the 
highest  position  in  tbe  Government,  I  have  occu- 
pied.   I  passed  tbiongh  eveiy  single  position  from 


alderman  in  a  Tillage,  to  tbe  Presidency  of  theOnI' 
ted  States ;  and  now,  in  standing  before  you,  don't 
roa  think  that  all  reasonable  ambition  shsuld  be 
gratified?  If  I  wanted  power,  if  X  wanted  to  per- 
petuate my  own  power,  and  that  of  those  who  are 


)uld  have  remained  at  tbe  c_, — 

nicy  or  sixty  millions  of  appropriations,  with  tbe 
machinery  to  be  vrorked  by  own  hands,  with  mjr 
satraps  and  dependanta  In  ever;  township  and  oivit 
district  in  tbe  United  StateBiWhereit  might  be  neces- 
sary, with  the  Cirll  Bights  clll  coming  along  as  an 
auxiliary  Oangbter]  and  all  the  otboi  patronage  of 
the  Oovernment,  I  could  have  proclaimed  myself 
dictator.  ["That's  a  fact."]  My  pride  and  my  power 
is,  if  I  have  any,  to  occupy  that  position  which  re- 
tains the  power  iattaebandsof  the  people.  ["Qood" 
and  applause.]  Itisupontbemlbavealwiu'srelied; 
it  is  upon  them  I  now  rely.   ["Andlhay  will  not  da- 


-applause.]    And  1  repeat,  j 
rs  of  Congress,  nor  of  a  f -'- 


author  of  my  asistenca,  and  the  people  of  the  Uni 
ted  States.  TApplauscJ    The  one.  Ttry  to  obey  a! 


all 
■tal 

,  „ in  a  political  and  re  '     ' 

sense,  tbe  high  behest  of  tha  people  has ,.. 

in  strict  respect,  has  always  been  obeyed  by  me. 
[Applause.] 

Mi.  Chairman,  I  have  said  more  than  I  intended 
to  say.  For  the  kind  allusions  made  in  the  address 
and  in  tbe  resolutions  or  propositions  adopted  by 

crisis.in  thisperiodofmy  public  life.  Ipriic  that  Inst 
resolution,  more  than  all  that  has  come  to  me.  To 
have  tbe  endorsement  of  a  convention,  constituted  as 
that  was,  emanating  spontaneously,  Crom  the  great 
mass  ofthe  people,  I  prise  ICahovasousidaratlon,  and 
I  trust  and  bopa  my  future  conduct wiUnotoaDBe  the 
convanaon  that  adopted  that  to  have  regrattad  tbe 
assurance  they  have  given.   [''  Very  snie  of  it,"] 

Before  separat^g,  and  leanns  you.  gentlemen  one 
and  all,  committee  and  atrongeri,  please  aooept  my 
thanks  for  this  bind  maoifaatation  of  regard  and  re- 
spect that  yon  have  maniftatcd,  on  thiB  ocoaaion,  and 
to  one  that  feeli  BO  little  enatltnto  it,  except  npon 
tb  e  simple  oonstderatlon  ofhaTin|performed  his  duty. 

I  repeat  again,  as  I  have  said  in  substance,  that  I 
bare,  and  shall  always  conCkine  to  bo  guided  by  a 

courage.  Tbe  Constitation  I  have  made  my  guide. 
Then,  accept  my  sincere  thanks  for  this  manifesta- 
tion of  your  approbation  and  regard. 

Mr.  Manager  BUTLER,  having  concluded 
the  reading,  continued ;  I  do  not  propose,  gen- 
tyrnen,  to  read  anj  more  of  these  versions,  but 
to  leave  tliem  here  for  any  correctiou  that  may 
be  desired. 

Mr.  ANTHONY.  I  offered  an  order  in 
legislative  session,  and  I  do  not  know  that  it  Is 
proper  to  call  it  up  at  this  time.  If  not,  I 
should  like  to  repeat  it. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  is  not  in  order  to  call  up  an;  busioess 
transacted  in  legislative  seesion. 

Mr.^  CONKLING,  (to  Mr.  AnthoSy.) 
Offer  it  oriaiiially  now. 

Mr.  ANTHONY.  Then  I  move  that  the 
presiding  officer  be  authorized  to  assign  a  place 
upon  the  floor  to  the  reporter  of  the  Associated 

Mr.' CONKLING.     A  single  reporter. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  ia  not  in  order  to  interrupt  the  busi- 
nees  of  the  trial  with  snch  s,  modon. 


c  by  Google 
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Mr  BVAETS  General  Butler,  will  jou 
allow  us  to  ask  vi  hat  copies  or  versions  of  the 
spee  h  of  August  IS  1866,  you  consider  in- 
cluded m  the  teat  mony  received?  Oae  has 
beei  read 

Mr  Manifer  BUrLER.  I  consider  the 
two  cop  es  one  that  Mr.  Smith  made,  which 
has  been  read  aud  the  corrected  version,  as 
the  Eubstant  al  cop  es 

Mr.  BVARTS.     And  no  others? 

Mr,  Manager  BUTLER.  I  do  not  offer  the 
Chronicle,  not  because  it  is  not  evidence,  but 
because  I  have  the  same  thing  in  Mr.  Smith's 
report. 

Mr.  EVAETS.  Then  it  is  only  those  two, 
and  they  will  both  be  printed  as  part  of  the 
evidence  in  the  case? 

Mr.  Manager  BUTLER.     For  aught  I  care. 

The  other  report  offered  in  evidence — the 
one  revised  by  Colonel  Moore  and  published — 
is  as  follows : 

Me.Ch^TBHAN  and  dENTLBUCN  OFVBE  COUUITTEE: 

Language  is  inadenuute  to  express  tbe  omotioos  and 
feelings  produoed  by  thiaoooasion.  Perhaps  I  could 
•ii[>rcea  mure  bypermittiDK  silence  to  epeakand  ;ou 
Co  infer  nhat  X  oagiii  to  sar.  I  oouCesa  tbat.  uot- 
nithstanding  tlie  experience  I  have  had  in  pnblio 
life,  and  theaodieiiaesl  have  addreeaed,  this  <w«asion. 
and  this  assemblage  are  well  oaloalated,  to,  and  do 
overwhelm  me.  As  I  have  laid.  I  bavenot  langnage 
to  convef  adeqnatelr  my  present  fetlliin  and  emo- 
tions. In  listening  to  the  address  whioh  Toarelo- 
quentonddlstlugaiBhedohairmaiihasJiutaBliveFed. 
theproeeedingsofthB  Convention,  as  they  transpired, 
recuiiod  to  my  mind.  Seemingly  I  partook  of  the 
inspiration  that  prevailod  in  the  Convention  when  I 
received  a  despatch  sent  by  two  of  its  distinguished 
members,  conveying  in  terms  the  Boeaa  which  has 
jiiBt  been  described  of  South  Carolina  and  Massa- 
chusetts, arm  in  arm,  marching  into  that  vastnasem- 
blage,  and  thus  giving  evideaoe  tbat  the  two  ex- 
tremes had  come  together  again,  and  that  for  tbe 
future  they  wore  united  as  tber bad  been  in  the  past, 
for  the  preservation  of  the  Union.  When  the  de- 
apateh  informed  me  tbat  in  tbat  vast  body  of  men. 
distinguished  for  intellect  and  wisdom,  every  eye 
was  suffused  with  tears  on  beholding  the  scene,  I 
conldnotfiuiahreadiagthedeapatohtooneasaoeiated 
with  me  in  the  office,  for  my  own  feelings  overcame 
me.   [Applause.] 

1  think  wo  ma^  justly  oonclude  tbat  we  are  moving 
under  a  proper  inapiiation.  and  that  we  need  not  be 
miataken  that  Uie  nagei  oi  an  Overruling  and  Ucer- 
riag  Frovidenoe  is  in  thia  matter.    The  nation  is  in 

Eecil.  We  have  Jnit  PBEBsd  throi^h  a  mighty,  a 
loody.amomeDtoaaoMealiTetdocutfindoursetves 
free  from  the  diffleultjea  and  dangers  that  at  first 
surrounded  na.  While  our  brave  men  have  per- 
formed their  duties,  both  othoers  and  men  (turning 
to  Genertil  Qrant,  who  stood  at  his  rigbC.)  while  they 
have  won  laflrela  imperishable,  therearestill  greater 

have  had  their  co-operation  in  the  field,  we  now  need 
their  support  in  onr  efforts  to  perpetuate  peace. 
[ApplauBc]  So  &r  as  the  Eienutive  Depatlment  of 
the  government  is  concerned,  the  effort  has  been 
made  tu  restore  the  Union,  to  beal  tbe  breach,  to 
pour  oil  into  the  wounds  which  were  consoqnent 
npOD  the  struggle,  and,  to  speak  in  common  phrase, 
to  prepare  as  the  learned  and  wise  physician  would, 

th*ewouHd.^tAppiauBe.f  Wothought.  and  yet  think, 
that  we  had  partially  succeeded,  but  as  the  work 
progreased.  a^  reconciliation  seamed  to  be  taking 
place,  and  the  country  becoming  united,  we  found  a 
dieturbing  and  marring  element  opposing  UB. 

In  alluding  to  that  element  I  shaU  go  no  further 
than  did  your  Convention  and  thedistinguished  gen- 
tleman who  haa  delivered  tometheceportoEilspro- 
ceedip^,    I  shall  make  no  reference  to  It  that  I  do 


>t  believe  the  time  and  the  o< 


njiutJJr,    Wa 


have  wilneasqd  in  one  department  of  the  govom- 
meat  every  effort,  as  it  were,  to  prevent  the  restora- 
tion of  peace  and  harmony  in  the  Union.  Wo  have 
seen  hanging  upon  the  verge  of  the  governmont,  as 
it  nere,  a  body  called,  or  which  assnmea  to  be,  the 
CoDgresB  of  the  United  Statss— bnt,  in  fact,  a  Con- 
gress of  only  part  of  the  States.  We  have  seen  this 
Congress  assume  and  pretend  to  be  for  the  Union, 
when  its  every  step  aad  act  tended  to  perpetuate  dis- 

fnionandntake  adieruption  of  the  States  inevitable. 
DStaadofpromotingreeonciliationaadharmony.itg 
legislation  has  partaken  of  the  characierof  penalties, 
retaliation,  and  revenue.  This  haa  been  Uio  course 
and  tbepDllor  of  one  department  of  your  govern- 
ment ISehiunblemdirldnalwboisnowaddreBBing 
you  standi  the  rapnientative  of  another  department 
of  the  govenune&t.  The  manner  in  which  he  wai 
called  nponto  oosniiythat  position  I  shall  not  allude 
toon  this osoaaion:  luffice  it  to  say  fi""!  '■'■"  i'"™ 
under  the  Constitnaon  of  the  country. 


by  virtus  at  ita  provisions,  he  takes  ble  sti 
that  ohartei  of  onr  liberties  as  the  great  rai 
civil  and  religioos  liberty .  [Prolon  ged  cheer  i  i 


!4»" 


having  nracticed  u 

tution  of  my  Fathers  and  to  make  it  my  guide.  [He^ty 

applause.]    I  know  it  has  been  said,  and  I  must  be 

permitted  to  Indulge  in  thla  remark  that  the  Ezeou- 

Deportment  <uthe  govemmeut  ba*  been  despotio 

J i„i     i-.i. ■^ 'hia  aodionoe  of  dfatln- 

hereto-duyto  paint  to 
made,  to  a  ^gle 
not  been  againat 

„ , ,__.tiDn  have  I  ever 

occupied,  what  ground  have  I  ever  aseumod.  where 
it  can  be  truthfully  charged  that  I  failed  to  advocate. 


guuhed  L 

a  vote  IeveTnTe,toaapeeefaI 
act  of  my  vhAe  pablio  lifb,  that 


6o  far  as  charges  of  that  kind  are  concerned,  1  will 
Bay  that  they  are  simply  intended  to  deceive  and 
delude  the  public  mind  into  the  belief  that  there  is 
some  one  in  power  who  is  usurping  and  trampling 
upon  the  rights  and  perverting  the  principles  of  the 
Constitution,  It  is  done  by  those  who  make  such 
charges  for  the  purpose  of  oovering  their  own  sets, 
[■■■'rhat's  go."  and  applause.]  I  have  felt  it  my  duty, 
in  vindication  of  principle  and  the  Constitution  of 
my  country,  to  call  the  attention  of  my  countrymen 
to  these  proceedings.  When  we  come  to  examine 
who  haa  Men  playing  the  tyrant,  by  whom  do  we 
Snd  tbat  deaponsm  haa  been  exercised  ?  As  to  my- 
self, the  dementi  of  my  natnre,  the  pursuits  of  my 
life,  have  not  made  ma,  either  in  my  feelings  or  in 
mypraotlee,agtreaiive,  Mynature,onthecontrary, 
is  rather  detbusive  in  its  character ;  bat  I  will  its 
that,  having  taken  my  stand  upon  the  broad  princi- 
pleaof  liberty  and  the  Conatitution,therelsnot  power 
enough  on  earth  to  drive  mo  &om  it.  [Loud  uid 
prolonged  applause.]  Having  placed  myself  apon 
that  broadplatform,  I  have  not  been  awed,  diamared, 

id  by  either  threats  or  enoroaohmenta. 

Id  there,  in  or-'—— "■-  —-'-"- 


aaiian.asd  repeat  noir 

allthatwaaneeeiHUTlti  this  great  ittoggle  asainat 
tyranny  and  deipoMsm  waa,  that  the  atr^tgle  ahonld 
be  eumdentiy  audible  ftor  the  American  people  to 
hear  and  prOpcrly  Dnderstand^„They  did  hear,  and 
looking  on  and  seeing  who  thafeonteatanta  were  and 


"pierTCn 

esof-That-sso:-' 

and  applause.] 

I  proclaim  faere  to-da 

So£ 

ve  on  other  ocoa- 

sione,  that  my  faith  is  a 
the  people.    In  the  dark 
when  the  clonds  seeme 

the  great  mass  of 

stmome 

tof  this  struggle, 

faith,  instead  of  giving  v 

ay,  loomed  up  through  ths 

dark  clond  far  beyond' 

in  the  end.    My  countr) 

men,  we 

all  know  that,  in 

the  language  of  Thomas  Jeff'era 

n,      tyrannyand 

xcrclEcd 

md  exerted  more 

than  th 

one,"    We  have 

n  a  Congress  gradually  enoroai^,  etep  by  step, 
in  CDDstitiLUnDal  richta,  and  violate,  day  aftsc  ' 
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dw*.  ttuJ  inoDlh  oft«r  montli,  the  fnndameHtal  prin- 
oipleaof  Iho  GoverDment.  (Cries  of  "That's  no  1" 
imd  applause.)  WehaveseenaConp-eaathatsEemod 
to  forget  that  there  nas  a  CoDstitution  of  the  United 
States,  and  Aat  there  was  aliniUta  the  sphere  and 
MOpe  of  legislaUou.  We  hare  seen  >  Congress  in  a 
miDorltriigsunie  to  ez«'Oi»e  pQwenwhiBh,  if  allowed 
to  be  carried  out,  wonld  result  In  despotum  or  mon- 
arobr  itself.  (Enthnsiastia  applanse.)  This  ia  trnth  i 
andbeoaose  others  aswellasmyselfhaTe  seen  proper. 


...  ,._y  through  the  pi 

What,  gentlemen,  has  bi 
What  has  been  the  cause  o 


IF  JoHNSOH.]  I  consider  the 


proceed!  nes  of  this  ooaTon 

ant  than  those  of  anf  com 

bled  in  the  UnitedSlates. 

I  look  with  my  mind's  eft 

BitlieDS,  sominRtogethecTu-^uu'.j,  •»»'  ^...l.ue  .u 

eoonoil  with  ideu,  with  prindples  and  riens  com- 

meuBurste  with  all  the  Statel.  and  ooextenalTe  with 


Uu^b 


■»  imporUnt  ^an  any  oonrention 


JecTaiatii 


d  I  here  t«-day  prononnco  it  a 

J  of  Independence.    (Cries  of 

uiunuuDj.'  and  most  enfliuilaetle  and  prolonged  ap- 
plause.) XoDi  addrcH  and  deolusliona  are  nothing 
more  nor  lemthauareafflrmatdonof  tho  Constitution 
of  the  United  States.  (Ones  of  "Goodl"  and  ap- 
planae.)  Yes,  I  will  go  farther,  and  say  that  the 
aeclaratjons  you  have  made,  thai  the  principlea  yon 
haveenunolBtedln  youraddreu,  are  a  second  proola- 
mation  of  emancipation  to  the  people  of  the  United 
States— Renewed  applause)— Ibr  in  proolaimiDii  and 
reproelaiming  these  great  uuths  youbare  iMd  donn 
a  constitutional  plaUbrm  upon  which  aii  oan  maliD 
common  caase.  and  stand  united  together  for  the  res- 
toration of  the  States  and  the  preseAatiOn  of  the 
■■  -  ty.    The  query 


>f  thepc 


free?— they  have  the  ibaoklea  upon  .-. 
Me  bound  oi  rindly  as  though  they  n 


second  proolamatjon  of  emaoeun 

of  ike  United  Btatea,  and  ofbn „ 

upon  whioh  all  patiiots  oan  Mand.    (Applause.) 

Ut.  Oh^rmanandgentlsmen:  Letme,  iuthis  oon- 
neoHon,  ask  you  what  have  I  to  gain  more  than  the 
advaneemeat  of  the  publie  weiHire  !  I  am  as  much 
opposed  totheindnlcenaaofegoUsm  a£  any  one.  but 
hersiin  aoonTersatiraialiiiannoi,  viule  formally  re- 
oelvlng  the  prooeedinta  of  this  convention,  I  may  be 
permitted  acain  tb  ask.whathBTe  I  to  gain,  consul  ting 
bnmanunbiUon,  more  than Ihaveeainod.  eieoptin 
onethingf  A^raoeisneariy  run.  Ihave  been  placed 
in  the  hlH  offiae  whioh  I  ocanpy  under  the  Constitn- 
tion  of  the  oountn,  and  I  may  say  that  I  hare  held, 
ftom  lowest  to  highest,  ■Imoaterery  position  to  which 
a  man  may  attain  in  onrOoTemment.  X  havepassed 
dtrongh  erery  position,  &ora  an  alderman  of  a  vil- 
'  gelo  the  FrsBideney  of  the  United  Statesj  ai  ' 

_.i .1 "lis  should  be  enoiwh  to  gratifs  _ 

.   If  Iwanted&nthority.orif  I 

power,  how  easy  wonld  it 

.  .Jdthatwhieh  was  placed  in 

luy  uuuds  by  the  measure  called  the  "Kreedmen's  Bu- 
reau bill."  (Laughlcr  and  applause.)  With  an  army 
which  It  placed  at  nu^  discretion  I  could  bare  re- 
nuuned  at  the  capital  of  the  nation,  and  with  fifty 
or  sixty  millions  of  appropriations  at  my  disposal. 
with  the  machinery  to  De  worked  by  my  own  hands, 
with  my  satraps  and  dependants  in  erery  town  and 
village,  and  then  with  the  "rarll  Blghte  bill "  follow- 
injt  as  an  aiixiliary^-(landitflr>— in  conneoUon  with 
aim»  other  apphaooH  of  the  QorcnUDent,  I  could 


have  proclaimed  myself  Dictator! 
and  applaues.) 
But,  gentlemen,  my  pride  and  ai 

to  occupy  that  position  whioh  re , .  .„ 

the  hands  of  the  people.  (Sreat  cheering.)  It  is 
upon  thati  hare  Hiwaysreiiedtitisuponthatlroly 
now.„(Avoice— "And  the  people  will  not  disappoint 
;ou.")    And  I  repeat,  that  ndther  the  taunts  n< 


("That 


Ts  of  Con^. 


or  of  a 


piause.)    I  BOiuowledge  no  Bilperi ,. , , 

the  author  of  my  existence,  and  the  people  of  the 
United  States.  (Prolonged  and  euthusiastic  cheer- 
ing.) Forthoone,Itryto  obey  all  His  commands  as 
nest  I  can  compatible  with  my  poor  hamaaity;  for 
the  other,  in  apolitical  and  rcprcsentalire  sense,  the 
high  behests  of  the  people  have  always  been  re- 
spected and  obeyed  by  me.  lAppiause.)  Mr.  Chair- 
man, I  have  said  mora  than  I  intended  to  say.  For 
the  kind  allnsioDs  to  myself  contained  in  yonr  ad- 
dress and  in  the  resolutions  adopted  by  the  conven- 
tion, let  me  remark  that,  in  this  crisis,  and  at  this 
penod  of  my  public  life,  I  hold  above  all  price,  and 
ihKll  am-  ™»iit  with  feelings  pf.profound  gratifica- 


tion that  yon  represent  may  not  regret  the  i 
of  confidence  you  have  expressed.  C'WeiiruauTe 
of  it."J  Betbre  separatins,  my  biends,  one  and  all, 
oonunittee  and  Strangers,  please  aocept  my  siacero 
thanks  for  the  kind  manifestations  of  regard  and 
reepeotyon  have  exhibited  on  this  occasion .  Iro- 
peat  that  I  shall  always  continue  to  be  Euldcd  by  a 
conBcientiona  conviction  of  duty,  and  that  always 

Eves  me  courage,  under  the  Constitution,  which  I 
ive  made  my  guide. 

WiLLUH  N.  Hudson  sworn  and  examined. 

Bj  Mr.  Manager  Butler: 

Question.  What  is  your  business? 

Answer.  I  am  a  journalist  by  occupation. 

Qiiesiion.  Where  is  your  home? 

Answer.  In  Cleveland,  Ohio. 

Question.  WhatpaperdoyouliaTechargeof? 

Answer.  The  Cleveland  Leader. 

Question.  Where  were  you  about  the  8d  or 
4th  of  September,  1866? 

Ansieer.  I  was  in  Cleveland. 

Question.  What  vras  your  busineaa  then? 

AnsTcer.  I  was  then  one  of  the  editors  of  the 
Leader. 

Question.  Did  yon  hear  the  speech  that  Pres- 
ident Johnson  made  there  from  the  balcony  of 
a  hotel? 

Answer.  I  did. 

Question.  Did  yon  repo'rt  it? 

Answer.  I  did,  with  the  assistance  of  another 
reporter. 

Question.  Who  is  he? 

Answer.  Hie  name  is  Johnson. 

Question.  Was  your  report  published  in  the 
paper  the  next  day  ? 

Anawer.  It  was. 

Oaesfion.  Have  you  a  copy? 

Answer.  I  have. 

Question.  Will  you  produce  it? 

[The  witness  produced  a  copy  of  the  Cleve- 
land Leader  of  September  4,  1866.] 

Question.  Have  you  your  original  notes  ? 

AnsKer.  I  have  not. 

Question.  Where  are  'ley  ? 

Answer.  I  cannot  teU.    They  are  probably 
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Question.  Have  jon  the  report  in  the  paper 
of  which  you  are  the  editor,  which  was  pub- 
lished the  nest  day  ? 

AnsiBey.  I  hare  the  report  which  I  have  Bub- 
mjtteiJ. 

Question.  What  caa  yon  aay  as  to  the  accu- 
racy of  that  report? 

Answer.  It  is  not  averhatim  report,  except 
in  portions.  There  are  parts  of  it  which  are 
verbatim,  and  parts  are  synopsis. 

Question.  Does  the  report  distinguish  the 
parts  which  are  not  verbaiim  from  those  which 
are? 

Answer.  It  does. 

Question.  Is  all  put  in  that  Mr.  Johnson 
did  sav  ? 

Mr.  EVART8.    He  says  not. 

By  Mr.  Manager  Botleb  : 

Question.  Is  anything  left  out  which  John- 
son said? 

Answer.  Yes. 

Mr.  BVARTS.  Do  you  mean  tlie  President 
or  reporter  Johnson  ? 

Mr.  STANBERY.  Whom  do  you  mean  by 
Johnson? 

Mr.  EVABTS.  There  iras  another  John- 
son mentioned. 

Mr.  Manager  BUTLER.     Not  on  this  occa- 

Mr,  BVARTS,     Yes,  reporter  Johnson. 

Mr.  Manager  BUTLBR.  I  mean  Andrew 
Johnson  "  last  aforesaid." 

Ansvxr.  The  report  leaves  out  some  por- 
tions of  Mr.  Johnson's  speech;  states  them  in 
synoptical  farm, 

.  Question.  Is  there  anything  pntin  there  that 
he  did  not  say? 

Answer.  There  are  words  nsed  which  he  did 
not  use,  in  stating  the  substance  of  what  he 
said.  There  is  nothing  substantially  stated 
that  he  did  not  state. 

■Question.  When  was  that  report  prepared  by 
yourself? 

Answer.  It  was  prepared  on  the.  evening  of 
the  delivery  of  the  speech. 

Question.  Did  you  see  it  after  it  was  printed  ? 

Answer.  I  did. 

Question.  Did  yon  examine  it? 

Artswer.  I  did. 

Question.  Now,  sir,  what  can  yon  say  as  to 
the  accuracy  of  the  report  wherever  the  words 
are  professed  to  be  given? 

Answer.  To  the  best  of  my  remerabtance  it 
is  accurate. 

Question.  You  now  believe  it  to  be  accu- 
rate? 

Ahswer.  I  do. 

Question.  How  far  do  you  say  it  is  accurate 
where  substance  is  professed  to  be  given? 

Ansicer.  It  gives  the  substance — the  si 
without  the  words. 

Question.  Taking  the  synoptical  part  and 
the  verbatim  part,  does  the  whole  give  the  sub- 
stance of  what  he  said  on  that  occasion? 

Answer.  It  does. 

Question.  By  way  of  illustiatioa  of  what  I 


mean,  take  this  parts  "  Haven't  you  got  the 
court?  Haven't  you  got  the  Attorney  General? 
Who  is  your  Chief  Jastice  ?"  Is  that  the  synop- 
tical part  or  is  that  the  verbatim  part? 

Ansvjer.  That  ia  part  of  the  i!ei-6a(tm  report. 

Mr.  Manager  BIJTLER,  (to  the  counsel  for 
the  respondent.)  I  propose  now,  gentlemen, 
to  put  this  in  evidence. 

Mr.  EVAIITS.    We  will  ci 
before  you  put  the  paper  in  evidence. 

Mr.  Manager  BOILER.     Yes,  sir. 

Cross- examined  by  Mr.  Etarts  : 

Question.  Mr.  Hudson,  was  this  newspaper 
that  you  edited  and  for  which  you  reported  of 
the  [politics  of  the  President  or  of  the  opposite 
opinion? 

Answer.  It  was  Republican  in  politics. 

Question.  Opposite  to  the  views  of  the  Pres- 
ident, as  you  understood  them? 

Answer.  It  was. 

Question.  At  what  time  was  this  speech 
made? 

Answer.  On  the  3d  of  September,  1860. 

Qiifstion.  Atwhathour  ofthe  da^? 

Answer.  About  nine  in  the  evening. 

Question.  It  Commenced  then? 

Ansvier.  It  commenced. 

Question.  When  did  it  conclude? 

Answer.  I  think  about  a  quarter  before  ten. 

Question.  And  was  there  a  largo  crowd 
there? 

jlnsiow.  There  was. 

Question.  Of  the  people  of  Cleveland? 

Answer.  0  f  the  people  of  Cleveland  and  sur- 
rounding towns. 

Question.  Was  this  balcony  from  which  the 
President  spoke  also  crowded? 

Answer.  Yes. 

Question.  And  where  were  yon? 

Answer.  I  was  upon  the  balcony. 

Question.  Whatconvenience  or  arrangement 
had  you  for  taking  notes  ? 

Answer,  I  took  my  notes  upon  my  knee  aa 

Question.  Where  did  you  get  light  from? 

Answer.  Prom  the  gas  above. 

Question.  At  what  time  that  evening  did  you 
begin  to  write  out  your  notes? 

Answer.  To  the  beat  of  my  remembrance 
about  eleven  o'clock. 

Question.  And  when  did  you  finish? 

Answer.  Between  twelve  and  one. 

Question.  And  when  did  it  go  to  press? 

Answer.  About  three  o'clock  in  the  morning 
— between  three  and  four. 

Question.  Did  you  write  the  synoptical  parts 
from  your  notes,  or  from  your  recollection  of 
the  drift  of  the  speech? 

Answer,  From  my  notes. 

Question.  You  added  nothing,  you  think, 
to  the  notes? 

Answer.    Nothing, 

Question.  But  you  did  not  produce  all  that 
was  in  the  notes  ?    Is  that  it? 

Answer.  I  did  not. 
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Question,  You  omitted  wholly  some  parts 
that  were  in  yonr  notes,  did  joa  not  ? 

Jnswer.  I  endeavored  to  give  the  substance 
of  all  the  President  said. 

Question.  You  mean  the  meaning,  do  you  not  ? 

Answer.  Tlie  meaning. 

Question.  Aa  yon  understood  it? 

Answer,  As  I  understood  it. 

Question.  That  is  the  drift  of  it? 

Answer.  Exact!;;. 

Question.  That  is  whsit  you  mean  exactly. 
You  think  you  meant  to  give  the  dritl  of  the 
whole  that  you  did  not  report  verbatim  t 

Answer.  Yes. 

Question.  Didyounot  leave  out  any  of  "the 
drift?" 


■.  Nottc      , 

Question.  Have  jou  everlooked  to  see? 

Anawier.  I  have  not  compared  the  speech 
with  any  full  report  of  it. 

Question.  Nor  with  your  notes? 

Answer.  I  did  subsequently  compare  the 
speech  with  my  notes. 

Question.  Do  you  mean  this  drift  part? 

Artswer.  I  mean  to  say  that  I  compared  the 
speech  as  reported  here  with  my  notes. 

Question.  I  mean  the  part  that  is  synoptical ; 
did  you  compare  that  with  your  notes? 

Answer.  I  did. 

Question.  When? 

Answer.  On  the  next  day.  and  1  have  had 
occasion  to  refer  to  it  several  limes  since. 

Question.  When  did  your  notes  disappear? 

Answer.  In  the  course  of  a  few  weeks.  They 
were  not  preserved  at  all. 

Question.  Are  you  sure,  then,  that  you  ever 
compared  it  with  your  notes  after  the  immedi- 
ately following  day? 

Answer.  I  am. 

Question.  Did  you  deatroyyour  notes  inten- 
tionally? 

Answer,  I  did  not. 

Question.  Where  are  they? 

Answer.  I  cannot  tell. 

Question.  Inregard  tothepartof  the  speech 
which  JOU  say  you  reported  verbatim,  did  jou 
at  any  time,  after  writing  it  out  that  night, 
compare  the  transcript  with  the  notes? 

Answer.  I  did. 

QaesUott.  For  the  purpose  of  seeing  that  it 
was  accnrate  ? 

Answer.  I  did. 

Question.  When  was  that? 

Answer.     That  was  on  the  next  day. 

Question.  With  whose  assistance? 

Ansmer,  I  think  without  assistance,  to  the 
best  of  my  remembrance. 

Question.  Did  you  find  any  changes  neces- 

Answer.  There  were  typographical  errors 
in  the  reading  of  the  proof.     There  were  no 

Question,  But  were  there  no  errors  in  your 
transcript  from  the  notes  ? 


Answer.  I  may  have  misapprehended  the 
question.  I  did  not  compare  my  manuscript 
transcript ;  I  compared  the  speech  as  printed. 

Qtiesiion.  With  what? 

Answer,  With  my  notes. 

Question.  That  was  not  my  question  ;  but 
you  say  you  did  compare  the  speech  as  printed 
with  your  notes,  and  not  with  your  transcript? 

Anstoer.  Not  with  the  transcript. 

Question,  Did  you  find  that  there  were  no 
errors  in  the  print  as  compared  with  the  ori- 
ginal nolfls  ? 

Answer,    There  were   aome   typographieai 

Qu^tion.  No  others? 

ATisvxr.  No  others  to  the  best  of  my  remem- 
brance. 

Question.  Not  a  word? 

Anstter.  I  remember  no  others. 

Qtiestion.  Were  there  any  others? 

■Answer.  Not  that  I  remember. 

Question.  Are  you  prepared  to  aay  that  you 
observed  in  comparing  jour  printed  paper  of 
that  morning  with  yoar  phonographic  notes 
that  the  printed  paper  was  absolutely  accurate? 

Answer.  My  notes  were  not  phonographic. 

Qtiestion.  What  are  they? 

Answer,  Tbej  were  made  in  writing. 

Question.  Written  out  in  long-hand? 

Answer.  Yes. 

Question,  Do  you  mean  to  aay,  sir,  that  yoa 
can  write  out  in  long-hand,  word  for  word, 
a  speech  aa  it  comes  from  the  mouth  of  a 
speaker? 

Answer.  I  mean  to  say  that  in  this  instance 
I  did  parts  of  the  speech. 

Question.  Then  you  did  not  even  have  notes 
that  were  verbatim  except  for  part  of  the 
speech  1 

Anmcer.  That  was  all. 

Question.  And  then  you  made  your  synopsis 
or  drift  as  it  went  along? 

Ansteer.  Yes. 

Question.  How  and  upon  what  rule  did  yon 
select  the  parts  that  you  should  report  accu- 
rately and  those  of  which  you  should  give  "the 
drift?" 

Anitcer,  Whenever  it  was  possible  to  report 
accuiatelj  and  fuUj;,  I  did  so.  When  I  was 
nnablo  to  £eep  up  with  the  speaker  I  gave  the 
substani:e  as  1  could  give  it.  There  were  times 
during  the  speech  when,  owing  to  the  slowness 
with  which  tlie  speaker  spoke  and  the  Interrup- 
tions, a  reporter  was  able  to  keep  up  writing  in 
long-hand  with  the  remarks  of  the  President. 

Question.  Then  that  ia  your  report  of  his 
speech?  ' 

Answer.  It  is. 

Question,  Not  by  the  md  of  phonography  or 
short- hand? 

Answer.  No. 

Question.  Did  you  abbreviate  or  write  in  full 
the  words  that  you  did  write? 

Answer.  I  abbreviated  in  many  Instances. 

Question.  Do  you  remember  that? 

Ansicer,  I  do. 
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Question.  Can  yoa  give  iti 
of  jour  abbreviations  that 
here  in  full? 

Question.  You  ca 
Answer.  I  cannol 
Question,  Now, 


ir,  without  any  printed 
paper  before  you,  how  much  of  President 
Johnson's  speech,  as  made  at  Cleveland  on 
the  8d  of  September,  can  you  repeat? 

Answer.  1  can  repeat  none  of  it. 

Qiiestion.  None  whatever  ? 

Answer.   Verbalim,  none. 

Question.  Do  you  think  you  c 
drifi"  ofsomeofit? 

Ansteer.  I  think  I  might. 

Question.  As  you  understand 
ber  it? 


mldpve"the 


it  and  re  mem - 


J  be  understood 


Answer.  Yes,  sir. 

Question.  Do  you 

that  you  wrote  down   ..._   .  ..„  .  _ 

the  President's  speech,  word  for  word,  aa  it 
came  from  his  mouth? 

AiisvKr.  I  do. 

Question.  Will  you  point  oat  anywhere  any 

Answer.  The  sentences  which  were  read  by 
the  Manager  were  written  out  word  for  word. 

Question.  Those  three  questions  which  he 
read?  Now,  do  you  mean  to  say  that  any  ten 
consecutive  lines  of  the  printed  report  ofyour 
newspaper  you  wrote  down  in  long- hand,  word 
for  word,  aa  they  came  from  the  President's 
mouth  ? 

An^oer.  I  cannottellhowmuohof it!  wrote 
down  at  this  distance  of  time.  It  is  my  im- 
pression, however,  that  there  were  as  much  as 
that,  and  more. 

Qwstion.  Can  yon  saj  anything  mote  than 
this,  that  you  intended  to  report  as  nearly  as 
you  could  and  as  well,  nnder  the  circumstances, 
without  the  aid  of  short- hand  feculty,  what  the 
President  said? 

Artsvxr.  I  can  say,  in  addition  to  that,  that 
there  are  parts  of  this  speech  which  were  re- 
ported as  he  said  them. 

Question.  From  present  memory? 

Answer.  From  memory  of  the  method  in 
which  those  notes  were  taken. 

Question.  What  parts  can  yon  so  state?  As 
to  all  that  purports  to  be  nej-fioiim  are  you  ready 

Ansmer.  I  cannot  swear  that  it  is  tho  abso- 
lute language  in  all  cases.  I  can  swear  that  it 
is  an  accurate  report. 

Question.  What  do  you  mean  by  an  accurate 
report,  and  not  an  absolute  report? 

Answer.  I  mean  to  say  a  report  which  gives 
the  general  form  of  each  sentence  as  it  was 
uttered,  perhaps  varying  in  one  or  two  words 
occasionally. 

Question.  I  asked  you  justnow  if  you  could 
say  any  more  than  that  yon  intended  to  report 
as  well  as  you  could  under  the  circumstances 
in  which  you  were  placed  and  without  the  aid 
of  short-hand  faculty? 


Answer.  I  can  say  in  addition  to  that,  that 
there  are  portions  of  this  which  ate  reported 
verbatim. 

Question.  Now,  I  want  you  to  tell  me  whether 
all  that  purports  to  hevffrbaiim  is,  in  your  mem- 
ory and  knowledge,  accurately  reported  ?    . 

Ansv!er.  it  is  accurately  reported ;  I  should 
not  say  with  absolute  accuracy. 

Question.  The  whole  ? 

Answer.  Yes,  sir. 

Question.  Now,  in  regard  to  the  portion  of 
the  speech  that  you  did  not  profess  to  report 
verbatim,^  what  assurance  have  you  that  you 
did  not  omit  some  part  of  the  speech? 

Answer.  There  are  portions  which  are  not 
given  with  entire  fullness ;  but  the  substance 
and  meaning  in  all  cases  I  intended  to  give. 

Question.  What  assurance  have  you  that 
some  portions  of  the  speech  are  not  omitted 
entirely  from  your  synoptical  view? 

Answer.  I  was  able  to  take  notes  of  nearly 
every  sentence  uttered  by  the  President,  and  I 
am  confident  that  I  did  not  fail  to  take  notes 
of  a 

Q'  ,  -  .     „  . 

That  is  to  say,  yon  are  confident  that  nothing 
that  would  have  been  a  paragraph  after  it  was 
printed  was  left  out  by  you  ? 

Answer.  Y^  sir. 

Qup^ioa.  He  did  not  speak  in  paragraphs, 
did  he? 


■.  Of  c. 


You  are  sure  you  did  not  leave 
out  what  would  be  the  whole  of  a  paragraph ; 
did  you  leave  out  what  would  be  half  of  a 
paragraph  ? 

Answer.  I  endeavored  to  state  the  substance 
of  the  President's  remarks  on  each  subject 
which  ho  took  up. 

Question.  That  is  the  result;  that  you  in- 
tended to  state  the  substance  of  his  remarks 
on  each  subject  that  he  took  up  ? 

Answer,  Ves,  sir. 

Question,  Andjou  supposed  thatyou  did  so? 

Answer.  Yes,  sir. 

Question,  Now,  was  this  synoptical  report 
that  jou  wrote  out  anything  but  your  original 
notes  that  you  wrote  out  that  night? 

Answer,  Condensed  from  them. 

Question.   Condensed    from    your   original 

Answer.  Yes,  sir. 

Question.  That  is  to  say,  your  original  synop- 
tical view,  as  written  down,  was  again  reduced 
in  a  shorter  compend  by  yon  that  night? 

Answer.  The  part  of  the  speech  so  reported. 

Question.  And  still  you  thijilt  that  in  this 
last  analysis  you  had  the  whole  of  the  Presi- 
dent's speech? 

Answer,  I  endeavored  to  state  his  mean- 
ing. 

Question.  Now,  can  you  pretend  to  say,  sir, 
that  in  respect  to  any  of  that  portion  of  your 
report  it  is  presented  in  a  shape  in  which  any 
man  should  be  judged  as  coming  from  his  own 
mouth? 
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Mr.  Manager  BUTLEH.  Slop  a  moment. 
I  ot^ect  to  the  queslion. 

JSlr.  KVAIITS.  Itisnsatest of  hiaaeenracy. 

Mr.  SIuniLgor  BUTLER.'  You  may  ask  liLin 
bow  accurate ;  I  do  not  object  to  Ibat ;  but 
whetlier  he  tkiuka  the  raao  should  be  judged 
upon  it  ia  not  a.  proper  oueation. 

Mr.  BVARTS.  1  asfc  him  if  he  professes 
to  state  in  thiasynopticaijiortiou  of  the  printed 
speech  made  by  him  it  is  bo  produced  as  to 
be  properly  judged  us  having  come  from  the 
mouth  of  the  epeaker? 

The  Witness,  I  can  only  say  that  it  gives, 
.   to  the  best  of  my  belief,  a  fair  report  of  what 

Question.  In  your  estimate? 

Answer.  In  my  estimate, 

Queslion.  And  view? 

Angwer.  And  belief. 

Question.  You  spohe  of  a  reporter  John- 
eon,  who  took  part  as  I  understand  you,  in  this 
business ;  what  part  did  he  take  7 

Answer,  lie  also  took  notes  of  the  speech. 

Question.  But  independently  from  you? 

Ansicer.  Independently  of  me. 

Question.  But  the  speech  as  printed  in  your 

Eaper  was  made  from  your  notes,  not  from 

Amvier.  From  mine  with  the  asBistanee  of 
liis? 

Question.  Then  yon  orought  his  in  also? 

•Answer.  Yes,  sir. 

Question.  You  condensed  and  mingled  the 
reporter  Johnson's  report  and  your  own,  and 
produced  this  printed  result? 

Aitsuyer.  I  did. 

Question.  What  plan  did  Johnson  proceed 
with  in  giving  the  drift  or  effect  of  the  Presi- 
dent's speech?  Do  yon  know? 

Answer.  Johnson  took  as  full  notes  as 
possible. 

Question.  As  possible  for  Mm  7 

Answer.  As  nill  notes  as  possible  for  him 
of  the  President's  speech. 

QlKStion.  How  much  of  this  report,  or  how 
much  of  this  analysis  or  estimate  of  what  the 
Prewdent  said  was  made  out  of  your  notes  and 
bow  much  out  of  Johnson's? 

Answer.  The  substance  of  the  report  was 
made  from  my  notes,  the  main  portion  of  it. 

Question.  What  as  to  the  rest  ? 

Ansti^n:  Wherever  Mr.  Johnson's  notes 
were  fuller  than  mine  I  used  them  to  correct 


.  But 


.ritj? 


Answer,  in  a  minority. 
Question.  A  considerable  minoritj? 
Answer.  Considerable. 
Queslion.  Did  Johnson  write  long-hand,  loo? 
Answer.  Yes.' 

Question.    What  concectioc  had  Johnson 
with  you  or  the  paper? 
jiiwwec.  He  was  the  reporter  of  the  paper. 


Question.  Was  iiere  no  phonographic  re- 
porter to  take  down  this  speech? 

Answer,  There  was  none  for  our  paper. 
There  were  reporters  present,  I  believe,  for 
other  papers,  but  I  cannot  swear  to  that  of 
my  own  knowledge. 

Mr.  EVAETS.  We  submit  upon  this,  Mr. 
Chief  Justice - 

Mr.  Manager  BUTLER.  Waitforamoment. 
I  have  not  yet  got  through  with  the  witness. 

Mr.  EVAETS.     Go  on,  sir. 

Reexamined  by  Mr.  Manager  Bctler  : 

Quution.  You  have  been  asked,  Mr.  Hud- 
son, about  the  crowd  and  about  the  manner  in 
which  you  took  the  speech ;  were  there  con- 
siderable interruptions? 

Answer.  There  were. 

Question.  Were  there  considerable  pauses 
by  the  President  from  step  to  step  in  hia 
speech  ? 

Answer.  Therewere;  and  necessary  pauses. 

Question.  Why  "  necessary?" 

Answer.  Because  of  the  interruptions  of  the 
crowd. 

Question.  Was  the  crowd  a  noisy  one? 

Answer.  It  was. 

Questi<in.  Were  they  bandying  back  and 
fotth  epithets  with  the  President  ? 

Mr.  EVAETS.  We_  object  to  that.  The 
question  is  what  was  said- 
Mr.  Man^rBUTLER.  I  do  not  adopt  that 
question.  I  will  repeat  ray  question  whether 
epitheta  were  thrown  back  and  forward  between 
the  President  and  the  crowd. 

Mr.  BVABTSandMr.  CURTIS.  ^  We  object 
to  the  question.     The  proper  question  is  what 

Mr.    Manager   BUTLER.     That    is  your 

Mr,  EVAETS.  The  question  as  put  is  lead- 
ing and  assuming  a  state  of  facts.  It  is  asking 
if  they  bandied  epithets.  Nobody  knows  what 
"bandying"  is,  or  what  "  epithets"  are. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Do  you  know  what  bandying  means,  Mr.  Wit- 
ness?    Do  you  not  know  tie  meaning  of  the 

Mr.  CURTIS.  I  suppose  our  objection  is 
first  to  be  disposed  of,  Mr.  Chief  Justice. 

Mr.  Manager  BUTLER.  I  wanted  to  see 
whether,  in  the  first  place,  I  had  got  an  intel- 
ligible English  word.  However,  I  withdraw 
the  question.  [A  pause.]  My  proposition  is 
this,  air;  it  ia  not  to  give  language 

Mr.  EVAETS.  There  is  no  objection  if  you 
have  withdrawn  your  ques^on. 

Mr.  Manager  BUTLBE,  I  have  not.  I  have 
only  withdrawn  the  question  as  to  the  meaning 
of  a  word  which  one  of  the  counsel  for  the 
President  did  not  understand.  I  was  about, 
sir,  stating  the  question.  In  Lord  George  Gor- 
don's case,  when  he  was  upon  trial,  as  your 
honor  will  remember,  the  cries  of  the  crowd 
were  allowed  to  be  put  in  evidence  as  cries, 
though  it  was  objected  that  they  could  not  be 
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put  in  evidence.  But  that  question  precisely 
is  not  raised  liere  because  I  am  now  upon  the 
poinl^,  not  of  allowing  what  waa  stud,  not  re- 
peating language,  but  of  showing  what  was 
said  and  done  by  way  of  interruption.  I  am 
following  the  line  of  croaa- examination  which 
was  opened  to  me.  It  was  asked  what  inter- 
ruptions there  were ;  whether  there  was  a 
crowd  there;  how  far  he  was  interrupted;  how 
far  he  was  disturbed.  If  the  President  stopped 
in  the  midst  of  a  speech  to  put  back  an  epi- 
thet which  was  thrown  to  Lira  from  the  crowd, 
and  if  the  crowd  was  answering  back  and  he 
replying,  if  they  were  answering  backward  and  ^ 
focwai'd,  a  man  could  very  wellwrite  down  in 
lonf^-hand  what  he  had  just  said. 

Mr.    BVAET8.      The   witness   stated   that 

Mr.  Manager  BUTLER.  And  I  am  follow- 
ing that  up. 

Mr.  BVARTS.  That  is  the  only  point  of 
your  inquiry. 

Mr.  Manager  BUTLER.  I  asked  the  na- 
ture of  them  to  know  whether  they  would  be 
likely  to  disturb  a  speaker  and  make  him 
pause. 

Mr.  BVARTS.  The  question  to  which  we 
objected  was,  "  Was  there  a  bandying  of  epi 
thets  backward  and  forward  between  the  Pres- 
ident and  the  crowd?" 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  be  good  enough  to  reduce  his 
question  to  writing. 

Mr.  Manager  BUTLER.  I  will  not  stop  to 
do  it  in  that  form ;  hut  I  willput  it  in  another 
shape.  [To  the  witness.]  What  was  said  by 
the  crowd  to  the  President,  and  what  was  said 
by  the  President  to  the  crowd? 

Anstoer.  The  President  was  frequently  in- 
terrupted by  cheers,  by  hisses,  and  b^  cries 
apparently  from  those  opposed  to  him  in  the 
crowd. 

Mr.   Manager  BUTLER,  (to  the  witness.) 
You  have  the  right  to  refresh  your  memory  by 
any  memorandum  which  you  have,  or  copy  of 
memorandum  made  at  the  time. 
Mr.  BVARTS.     Not  a  copy. 

Mr.  Manager  BUTLER.  Yes,  sir,  any  copy 
of  a  memorandum  which  you  knojf  is  a  copy 
made  at  the  time ;  and  state,  if  you  please,  what 
kind  of  eivthets  passed. 

[The  witness,  placing  a  newspaper  before 
hira,  was  about  to  read  tierefrora.] 

Mr.  BVARTS.  Wedonotregard  the  news, 
paper  as  a  memorandum  made  at  the  time. 

Mr.  Manager  BUTLER.  He  may  refer 
!o  it. 

Mr.  BVARTS.     Our  objection  is  that  it  is 

Mr.  Manager  BUTLER.  We  may  as  well 
have  that  settled  at  once,  if  it  is  to  be  done. 
When  a  man  says,  "I  wrote  down  the  best  I 
could,  and  put  it  in  type  within  four  hours  of  that 
time, and  Iknowitwas  correct,  fori  examined 
it,"  I  insist  that  on  every  rule  of  law  in  every 
court  where  any  man  ever  practiced  Uiat  is  a 
C.  I.— 14. 


lemoraudum  by  which  the  witness  may  refresh 

lis  recollection. 

The  CHIEF  JUSTICE.  Do  the  counsel 
for  the  President  olyect  to  the  proof  of  the 
loss  of  the  original  notes? 

Mr.  EVARTS.  We  do  noton  this qnestion. 
This  witness  is  to  apeak  by  his  recollection  if 
he  can ;  if  he  cannot  he  is  allowed  to  refresh 
it  by  the  presence  of  a  memorandum  which  he 
— ade  at  the  time. 

Mr.  Manager  BUTLER.  We  deny  that  to 
be  the  rule  of  law.  It  may  be  by  any  memo- 
randum which  was  correct  at  the  time  to  his 
knowledge.  On  this  point  I  am  not  without 
authority.  In  Starkie  on  Evidence  is  a  refer- 
ence to  a  case  in  2  Adolphus  and  Eltis,  210, 
where  it  was  said: 


tbaC  the  plan  or  ro 


He  has  then  a  right  to  use  the  map  or  plan 
whieli  he  made  afterward,  having  lost  his  field- 
notes,  to  refresh  his  memory^  saying  he  knew 
them  to  be  true.  If  the  witness  puts  down, 
these  cries  at  the  time  and  these  interruptiona 
and  these  epithets,  and  he  is  willing  to  state 
that  he  knows  them  to  he  true,  because  he 
copied  them  off  from  his  original  notes,  which, 
he  has  not  now,  he  has  a  right  to  refresh  his- 
memory  by  that  copy.  I  read  again  from. 
Starkie : 

, "  If  the  witness  be  correct  in  tSat  wbieii  he  posi- 
at  a  prior  time  he  hnd  u  perfect  recoljeellon.  and 

uient  produeed  in  writing,  thnugb  i(a  eontents  are 
thus  but  mediutoly  proved,  mast  be  true." 

Mr.  EVARTS.     If  he  presently  recoHects. 

Mr.  Manager  BUTLER.  The  question  now 
is  upon  his  using  that  memorandum  to  refresh 
that  recollection.     We  cannot  be  drawn  from 


writing, 

Mr,  Manner  BUTLER,  having  reduced  the 
question  to  writing,  read  it  as  follows: 

Question.  I  desire  to  retVesh  joot  recollectioii  from 
OBJ  memDraDdum  mnde  by  yon  at  or  near  the  time 
which  yon  have,  which  rou  Itnow  to  bo  correct,  and 
from  tbst  state  what  was  said  b?  the  crowd  to  the 
President  and  what  he  said  to  the  crowd! 

Mr.  EVARTS.  That  quPstlon  I  do  not 
object  to. 

Mr.  Manager  BUTLER,  (to  the  witness,) 
Look  at  tlie  memorandum  and  go  on. 

Mr.  EVARTS.  That  is  notamemorandum; 

ss.) 


The  Witness.  This  is  a  copy  of  a  memo- 
randum made  by  me  at  the  time. 

The  CHIEF  JUSTICE.  Are  the  notesfcom 
which  yon  made  iJiat  memoratidum  lost? 
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The  WirsEsa.    They  are, 
The  CHIEF  JUSTICE.     You  may  look  at 
it  unleaa  tliere  is  Home  objection  on  the  part 

Sir.  JOHNSON.  Mr.  Chief  Justice,  I  donot 
uuderstuiid  the  question  nsked  by  the  Manager. 

Mr.  Manivger  BUTLER.  I  do  not  unSer- 
etand  Iho  counsel  for  the  President  as  ob- 
jecting. 

Mr.  JOHNSON.  I  am  not  objecting  at  all ; 
I  only  want  to  know  what  tlie  question  is. 

The  CHIEF  JUSTICE.  It  is  inquired  on 
the  pact  of  the  Managers  what  interruptions 
there  were,  and  the  witness  is  requested  to 
look  at  a  memorandum  mcde  at  the  time  in 
order  to  refresh  his  memory.  Of  that  mem- 
orandum he  haa  no  copy,  but  he  made  one  at 
the  time,  and  it  is  lost.  The  Chief  Justice 
1-ules  that  he  is  entitled  to  look  at  a  paper 
which  he  kuows  to  be  a  true  copy  of  that  mem- 
orandum. If  there  is  any  objection  to  that 
rnling,  the  qaestion  will  be  put  to  the  Senate. 

Mr.  Manager  BUTLEK,  (to  the  witness.) 
Go  on  now,  sir,  beginning  at  the  beginning. 

The  Witness,  {with  a  newspaper  before 
him.)  The  first  interruption  of  the  Pi'esident 
by  Iho  crowd  oecnrred  on  his  referring  to 

Mr.  EVARTS.  Mr.  Chief  Justice,  we  un- 
derstand the  ruling  of  the  court,  to  which  of 
course  we  submit,  that  the  witness  is  allowed 
to  refresh  himself  bjlooking  at  a  memorandum 
m  d  t  th  'm  which  this  is  considered 
q      al     t  t  d  thereupon,  state  from  his 

m         y   th  f   shed,  what  occurred.     He 

ra  t  w  a  f  m  memory  refreshed  by  the 
d  not  by  reading  the  memo- 


randu 
M     Mam^, 


Mr.  EVABTS.  Yes,  sir ;  but  not  to  read 
it  aloud  to  us. 

The  CHISP  JUSTICE,  (to  the  witness.) 
Look  at  the  memorandum  and  then  testify. 

Mr  Sfanager  BUTLER.  You  may  read  it 
f  you  please. 

the  Witness.  The  first  interruption  of  the 
Pres  dent  occurred  when  he  referred  to  the 
nan  p  ot  General  Grant.  He  said  that  a  large 
nun  be  in  the  crowd  desired  to  see  General 
Gra  t  d  to  hear  what  he  had  to  say,  where- 
upo  here  were  three  cheers  given  I'or  General 
Grant  The  President  went  on,  and  the  next 
nterrupt  on  oeenrred  when  he  spoke  of  his 
V  8  and  alluded  to  the  name  of  Stephen  A. 
Douglas  at  which  there  were  cheers.  Thenext 
seno  s  ntcrruptionoccurredatthetimethatthe 
President  used  this  language:  "I  was  placed 
upon  that  ticket,"  the  ticketfor  the  Presidency, 
"with  a  disljngoished  citizen  now  no  more;" 
whereupon  there  were  cries,  ''It's  a  pity;" 
"Too  bad  ;"  "  Unfortunate."  The  President 
proceeded  to  saj,  "Yea,  Iknowtherearesonie 
who  say  "unfortunate." 

Mr.  EVARTSand  Mr.  CURTIS.  Thatwiii 
not  do. 


Mr.  Manager  BUTLER.  What  was  then 
done  by  the  crowd  7 

The  Witness,  (consulting  the  newspaper.) 
The  President  went  onto  say  that  it  was  unfor- 
tunate for  some  that  God  rules  on  high  and 
deals  in  justice,  and  there  were  then  cheers. 

Mr.  BVAETS.  Mr.  Chief  Justice,  the  poini 
made  by  the  learned  Manager  was  this,  that 
in  following  his  examination  of  this  witness, 
in  order  to  prove  that  he  had  times  and  chances 
to  write  out  in  long-hand  what  the  President 
had  said,  he  could  show  that  there  were  in- 
terruptions of  space.  That  is  the  whole  matter 
as  I  understana  it,  and  now  he  is  reading  the 
President's  spec  eh,  which  is  not  yet  in  evidence, 
nor  permitted  to  be  given  in  evidence,  as  a  part 
of  the  question  whether  there  were  interrup- 
tions or  not  to  allow  him  to  write  it  out. 

Mr.  Manager  BUTLER.  He  is,  I  under- 
stand, not  giving  the  President's  speech,  but 
he  is  giving  such  portions  only  aa  show  where 
the  interrnptions .  come  in,  because  he  has 
skipped  long  passages.  Now,  when  wo  com- 
pare these  interruptions  with  that  which  he 
took  accurately,  we  shall  see  how  be  had  time 
to  take  verbatim  certain  portions  of  the  speech. 
We  go  on  unless  stopped. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
The  witness  will  look  at  the  memorandum,  and 
then  testify  as  well  as  he  can  from  his  present 
recollection. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Go  on,  sir,  from  where  you  left^ff. 

The  Witness.  The  next  interruption  oc- 
curred where  the  President  remarked  that  if 
his  predecessor  had  lived 

Mr.  EVARTS.  The  question  is  of  the  in- 
terruption and  its  duration  and  form,  not  of 
its  being  when  the  President  said  this  or  that, 
or  what  he  said. 

Mr.  Manager  SUTLER.  I  beg  your  par- 
don. I  put  the  question,  and  it  was  expressly 
said  there  was  no  objection  to  it,  "  What  did 
the  President  say  to  the  crowd  and  what  did 
the  crowd  say  to  the  President?"  That  was 
not  objected  to,  but  it  was  said,  "That  is  what 
we  want."  1  put  it  in  writing,  and  the  writing 
is  on  the  desk,  that  Iwantwhat  thecrowd  said 
to  the  President  and  what  the  President  said 
to  the  crowd.  That  was  not  objected  to.  [To 
the  witness.]     Go  on,  sir. 

The  Witness.  When  this  remark  was  made 
the  crowd  responded  "Never,"  "  Never,"  and 
gave  three  cheers  for  the  Congress  of  the  Uni- 
ted States.  The  President  went  on :  "I  came 
here  as  1  was  parsing  along,  and  having  been 
called  upon  for  the  purpose  of  exchanging 
views  and  ascertaining  if  we  could  " 

The  CHIEF  JUSTICE,  Mr.  Manager,  do 
we  understand  that  this  witness  is  to  read  thp 
speech? 

Mr.  Manager  BUTLER,  No,  sir ;  he  is  nol 
reading  the  speech ;  he  is  skipping  whole  para- 
graphs, whole  pages  of  it  almost;  it  is  only 
where  the  interruptions  come  in.  [To  the  wit- 
ness.]    Now  just  read  the  last  words  before 
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the  interrnptiona 
will  bring  out  al 
ail  trouble. 

The   WmfEsa. 
iQMked  thiit  hi 


When  the  President  re- 
rae  here  for  the  purpose  of 
;f  he  could,  who  was  wrong  and 
responsihle,  the  crowd  said:  "  You  are,"  and 
there  were  long  eontinued  cries.  The  President 
inquired,  later  in  the  Bpeech,  who  conld  place 
hia  finger  upon  any  act  of  the  President's  devi- 
ating from  right,  whereupon  there  were  cheers 
and  counter-cries  of  "New  Orleans"  long 
continued ;  and  that  crj  was  repeated,  fre- 
quently breating  the  sentences  of  the  President 
into  claMses,  and  at  the  close  of  each  sentence 
it  was  of  some  length.  At  the  same  time  '.here 
were  cries,  "Why  don't  jon  hang  Jetf.  Davis?" 
The  President  responded,  "Hang  Jeff.  Davis  I" 
Thentherewereshontaandcries  of"  Down  with 
him,"  and  there  were  other  cries  of  "Hang 
Wendell  Phillips."  The  Preaidentaaked,"  Why 
don't  yon  hang  him?"     There  were  answers 

§iyen,  "  Give  ua  an  opportunity?"  The  Presi- 
ent  went  oa  to  ask;  "  Haven't  you  got  the 
court?  Haven't  jon  got  the  Attorney  Gen- 
eral? Who  is  jour  Chief  Justice,  who  has  re- 
fused tfl  ait  on  his  trial?"  He  was  then  in ter- 
ruptedby  "groans  and  cheers."  He  went  on 
to  speak  of  calling  upon  Congress,  "that  is 
trying  to  break  np  Ihe  Government"— — 

Mr.  STANBERY.     Stop. 

Mr.  Manager  BUTLBK,  [to  the  witness.) 
Well,  sir,  state  what  took  place  then  ? 

"The  Witness.  When  ho  said,  "  I  called 
upon  your  Congresa,  that  is  trying  to  break  op 
the  Government "  there  were  cries  of  "  Alie  " 
from  the  crowd,  hisaes,  and  voices  cried  "  Don't 


tMoaes?" 
Question.     What  next? 
Aiiswer.  The  next  interruption  I  find  noted 

Mr.  EVARTS.  That  is  not  what  you  are  to 
testify  to;  not  what  you  Snd  there,  but  what 
you  remember. 

Mr.  Manager  BUTLER.  The  question  is 
whether  after  seeing  it  you  can  remember  it 
to  tell  it  t6  us? 

Ansfoer.  The  next  interruption,  I  remember, 
was  a  cry  of  "Yes,"  when  the  President  in- 
qriired  "  Will  you  hear  me."  These  cries  were 
taken  up  and  were  repeated  sometimes  for 
several  minutes.  There  was  all  this  time  great 
eon  fusion,  cheers  by  the  fri  ends  ofthe  President, 
and  counter- cries  by  those  apparently  opposed 
to  him.  The  President  repeated  his  question 
asking  if  the  people  would  hear  him  for  hia  cause 
and  for  the  Constitution  of  his  country,  and 
there  were  again  cries  "  Yes,  yes,"  "  Go  on." 
He  proceeded  in  the  nest  sentence  to  inquire 
whether  in  any  circumstances  he  ever  violated 
the  Constitution  of  the  country,  to  which  there 
were  cries  in  response  of  "  Nerer, 


'Why 
Bndell 


counter  cries.  The  interrnptions  continued. 
When  Mr.  Seward's  name  was  mentioned  there 
was  a  voice  "  God  bless  him,"  and  cheers  for 
Mr.  Seward,  He  said  thathe  wouldbrlng  Mr. 
Seward  before  the  people,  show  them  his  gap- 
ing wounds  and  bloody  garments  and  ask  who 
was  the  traitor.  There  were  cries  of  "Thad. 
Stevens,"  when  the  President  asked  ' 
don't  you  hang  Thad.  Stevens  and  Wi 
Phillips?"  and  there  were  cheers  and  t 
The  President  proceeded  to  say  that,  having 
fought  traitors  at  the  South,  he  would  .fight 
them  at  the  North,  when  there  were  cheers  and 
hisses,  and  there  were  also  cries,  when  the 
President  said  that  he  would  do  this  with  the 
help  of  the  people,  "We  won't  give  it." 
The  interruptions  continued  in  the  shape  of 
cheers  and  hisses  and  cries  of  the  same  sort 
throughout  the  speech. 

Question.   Were  those  cries  and  cheers  and 
hisses  continued  so  as  to  make  the  interruption  - 


n  for  SI 


le? 


Answer.  Frequently  for  several  minutes. 
Question.  In  that  time  would  you  be  enabled 
to  get  up  with  him  and  get  your  report  out? 

Ansicer.  I  was  able  to  make  during  most 
of  these  a  verbatim  report  of  what  the  Presi- 
dent said. 

Re- cross- examined  by  Mr.  Evarts  ; 

Question.  You  made  a  memorandum  at  the 
time  of  these  interruptions  ? 

Answer.  I  did. 

Question.  Of  these  cries  and  hisses? 

Answer.  I  did. 

Question.  And  while  you  were  doing  that 
you  could  catch  up  with  reporting  the  Presi- 
dent's speech,  could  you? 

Ansvier,  Yes,  air. 

Question,  Now,  sir,  have  you  not  in  every 
statement  that  you  have  made  of  these  inter- 
ruptions read  from  that  newspaper  before 
you? 

Answer.  I  have  read  from  the  newspaper 
some.     I  thinlf  that  every  one  was  in  the  news' 

Question.  Are  you  not  quite  sure  of  it^ 

Answer.  I  will  not  be  positive. 

Question.  Not  positive  but  that  you  remem- 
ber some  that  are  not  in  the  newspaper? 

Answer.  Poasibly. 

Question.  Have  you  forgotten  any  that  were 
in  the  newspaper? 

Answer.  No.  I  have  not  given  all  that 
occurred  in  tlie  newspaper. 

Question.  Without  that  newspaper,  do  you 
recollect  any  of  those  interruptions? 

Answer.  I  do. 

Question.  All  of  them? 

Anmoer.  I  should  not  be  able  to  give  all  of 
them  without  the  aid  ofthe  memorandum. 

Question.  Did  you  not  make  a  full  report 
of  these  interruptions  on  your  notes? 

Answer.  I  did. 

Question.  Of  all  that  the  crowd  said  ? 

Answer.  Not  of  all  that  they  said. 
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it  of  ftll  that  they  said? 
lat  I  was  able  to  catch. 
Question.  All  that  jou  could  pat  down? 
Answer,  Yes. 

Question.  You  got  all  that  you  could  pnt 
down,  aud  you  left  out  some  of  wliat  thej  eaid 
because  you  had  not  time  to  put  it  down ;  and 
yet   JOU   were   catching  up   with   the   Presi' 

Answer.  I  gare  my  first  attention  to  report- 
ing the  President.  Whatever  time  I  had  for 
putting  down  cries  besides  that  I  did  so. 

By  Mr.  Senator  Griues; 

Question.  I  desire  the  witness  to  specify 
the  particular  part  of  the  report,  as  publiebed, 
which  was  supplied  by  the  reporter  Johnson  ? 

Attswer.  It  IS  impossible  for  me  to  do  that  at 
this  time. 

Mr.  Manager  BUTLBE.  If  the  Senator 
mil  allow  me,  I  will  ask  the  witness  whether 
■  any  special  part  of  the  report  itaelf  waa  ^up 
plied  by  Johnson  or  whether  it  was  only  eor 
rected  by  Johnson's  notes? 

The  Witness.  The  report  was  maile  out 
from  my  notes,  corrected  bj  Mr.  Johnson  s 
notes.  I  cannot  say  whether  there  were  entire 
sentences  from  Mr.  Johnson's  notes  or  not. 

By  Mt,  Manager  Butlbii: 

Question.  I  will  ask  you  whether  there  can 
be  such  practice  in  reporting  as  to  enable  n 
person  by  long-hand  to  make  out  asubstantially 
accurate  report? 

Mr.  BVART8.  To  that  we  object.  You 
can  ask  whether  this  witness  by  his  practice 
can  do  it,  not  whether  other  people  can  do  it. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Have  you  had  such  practice? 

Astsieer.  I  hare  had  considerable  practice  in 
reporting  in  this  way,  and  can  mate  out  a  sub 
stantially  accurate  report. 

[The  witness,  at  the  request  of  the  honorable 
Manager,  put  his  initials  on  the  newspaper  to 
which  he  had  referred,  the  Cleveland  Leader 
of  September  4,  18fl6.] 

Da»iel  C.  McElwEii  sworn  and  examined. 

By  Mr.  Manager  Bdtlbb: 

Qneition.  What  is  your  profession? 

Answer.  Short-hand  writer. 

Question.  How  long  has  that  been yonrpro- 
fession? 

Anstcer.  For  about  four  or  five  years,  I  should 
judge. 

Question.  Were  you  employed  in  Septem- 
ber, 1868;  in  reporting  for  any  paper? 


Question.  Did  jou  accompany  Mt,  Johnson 
and  the  presidential  party  when  they  went  to 
lay  the  corner-stone  c" '" 


Question.  How  long  did  you  conUoue  with 
the  party  ? 

Ansicer.  I  continued  with  them  till  they  ar- 
rived at  Cincinnati,  on  their  return. 

Question.  Did  you  go  professionally  as  a 
reporter? 

Answer.  I  did. 

Question.  Had  you  accommodation  in  the 
train  as  such? 

Answer.  I  had. 

Question.  The  en(r^e  of  the  President's  car? 

Answer.  I  had. 

Question.  Were  you  at  Cleveland? 

AHswer.  I  was. 

Question.  Did  yoa  make  a  report  of  his 
speech  at  Cleveland  from  the  balcony? 

Answer.  1  did. 

QtMstinn.  How,  phonographieallj  or  steno- 
graphically  ? 

Ansiter.  Stenographieally. 

Qwilion.  Have  you  your  notes? 

Answer.  1  have. 

Question.  Here? 

Answer.  Yes,  sir. 

Question.  Produce  them.  [The  witness 
produced  a  memorandum-book.]  Have  you, 
at  my  request,  copied  out  those  notes  since  you 
have  been  here? 

Answer,     i  have. 

Question,  (exhibiting  a  manuscript  to  the 
witness.)  Is  that  the  copy  of  them? 

Answer.  It  appears  to  be. 

Question.  Is  that  an  accurate  copy  of  your 
notes  ? 

Answer.  It  is. 

Question.  How  accurate  a  report  of  the 
speech  is  your  notes  ? 

Answer.  My  notes  are,  I  consider,  very  ac- 
curate so  far  as  I  took  them.    Some  few  sen- 
tences in  the  speech  were  int  rr  pt  d  by 
fusion  in  the  crowd,  which  I  h         nd    at  d 


Question.  Where  you  hav    n  t 
brackets,  how  is  the  transcrij  t? 

Answer.  Correct. 

Question.  Was  your  report  p  bl   h  d  ? 

Answer.  I  cannot  say,  I  took  notes  of  the 
speech,  but  owingto  the  lateness  of  the  hour — 
it  waa  eleven  o'clock  or  after — it  was  impossi- 
ble for  me  to  write  out  a  report  of  the  speech 
and  send  it  to  the  paper  which  I  represented. 
Therefore  1  went  to  the  telegraph  office  after 
the  speech  was  givenand  dictated  some  of  my 
notes  to  other  reporters  and  correspondents, 
and  we  made  a  report  which  we  gave  to  the 
agent  of  the  Assoctated  Press,  Mr,  Gobright. 

Question.  Did  the  agent  of  the  Associated 
Press  accompany  the  presidential  party  for 
a  purpose? 

Answer.  Yes,  sir. 

Question.  Was  it  his  business  and  duty  to 
forward  reports  of  speeches  ? 

Answer.  I  supposed  it  to  he. 

Question.  Did  you  so  deal  witi  him  ? 

Answer.  I  did. 
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QauUon.  Have  you  put  down  the  cheers 
and  interruptions  of  the  crowd  or  auy  portion 
of  them? 

Arwwer.  I  have  pot  down  a  portion  of  them. 
It  was  impossible  to  take  them  all. 

Question.  State  whether  there  was  a  good 
deal  of  confusion  and  noise  there  ? 

Answer.  There  was  a  great  deal  of  it. 

Question.  Exhibition  of  ill-feeling  and  tem- 
per? 

Ansteer.  I  thought  there  was. 

Question.  On  the  part  of  the  crowd  ? 

Answer.  On  the  part  of  the  crowd. 

Qnesiioa.  How  on  the  part  of  the  Presi- 
dent? 

Answer.  He  seemed  a  little  excited. 

Question.  Do  jou  remember  anything  aaid 
there  to  him  by  the  crowd  abont  keeping  his 
dignily  ? 

Answer.  I  have  not  it  in  my  notes. 

Questivn.  Do  you  remember  it? 

Ansirer.  I  do  not  remember  it  from  hearing. 

Question.  Was  anything  said  about  not  get- 
ting mad? 

Answer.  Tes,  sir. 

Question.  Did  the  crowd  caution  him  not  to 
get  mad? 

Ansieer.  The  words  used  were,  "Don't  get 
mad,  Andy.'' 

Question.  Washethenspeakingin  consider- 
able excitement  or  otherwise?  Did  he  appear 
considerablyexcited  at  that  moment  when  they 
told  him  not  to  get  mad? 

Mr.  EVARTS.  That  is  notany  part  of  the 
present  inquiry,  which  is  to  verify  these  notes, 
to  see  whether  they  shall  be  in  evidence  or  not. 

Mr.  Manager  BUTLER.  I  understand ;  but 
I  want  to  get  as  much  as  I  can  from  memory 
and  as  much  as  I  can  from  notes,  and  both 
together  will  make  a  perfect  transcript  of  the 


let 


that  is  abandoned  and  you  go  by  memory 

Mr.  Manager  BUTLER.  The  allegation  is 
.^at  it  was  a  scandalous  and  disgraceful  scene. 
The  difference  between  us  is  that  the  counsel 
for  the  President  claim  the  freedom  of  speech 
and  we  claim  the  decency  of  speech.  We  are 
now  trying  to  show  the  indecency  of  the  occa- 
sion. That  is  the  point  between  ns,  and  the 
surroundings  are  as  much  part  of  the  occasion 

Mr.  EVAETS.  I  nnderstand  yon  regard 
the  freedom  of  speech  in  this  country  to  be 
limited  to  the  right  of  speaking  properly  and 
discreetly. 

Mr.  Manager  BUTLER.  Oh,  no.  I  regard 
freedom  of  speech  in  this  country  the  freedom 
to  say  anything  by  a  privatecitizenin  a  decent 

Mr.  EVABTS.     That  is  the  same  thing. 
Mr.  Manager  BUTLEE.     Oh  no. 
Mr.  EVABTS.    And wbois thrfjudgeofthe 
aecenej? 


Mr.  Manager  BUTLER.  The  court  before 
whom  the  man  is  tried  for  breaking  the  laws  of 
decency. 

Mr.  EVARTS.  Did  youeverhear  of  aman 
being  tried  for  freedom  of  speech  in  this  coun- 
try? 

Mr.  Manager  BUTLEE.  No;  but  I  have 
seen  two  or  fliree  women  trjed ;  I  never  heard 
of  a  man  being  tried  for  if  before.  [Laugh- 
t«f-]  [To  the  witness.]  I  was  asking  you 
whelher  there  was  considerahle  excitement  in 
the  manner  of  the  President  at  the  time  he  was 
cautioned  by  the  crowd  not  to  get  mad?  ' 

Amwer.  1  was  not  standing  where  I  could 
see  the  President.  I  did  not  notice  his  man- 
ner i  I  only  heard  his  tone  of  voice. 

Question.  Judging  from  what  you  saw  and 
heard  ? 

Answer.  I  did  not  see  the  President. 

Question.  What  you  heard? 

Answer.  He  seemed  excited;  I  do  not  know, 
what  his  manner  isfrompersonalacquaintance 
when  he  is  angry. 

Mr.  Manager  BUTLEE,  {to  the  counsel  for 
the  respondent.)  The  witness  is  yours,  gen- 
tlemen. 

Mr.  EVAETS.  Do  youproposetooffertbis 
report  of  the  speech  ? 

Mr.  Manager  BUTLER.      I  do. 

Mr.EVAUTS.  Verywell;  then  I  will  cross- 
examine  the  witness. 

Cross-examined  by  Mr.  BvjiiTa: 

Question.  Did  you  report  the  whole  of  the 
President's  speech? 

Answer.  No,  sir.  The  hour  was  late  and  I 
left  shortly  before  the  close;  I  do  not  know 
how  long  before  he  closed  bis  speech. 

Question.  So  your  report  does  not  profess 
to  he  of  the  whole  of  the  speech? 

Answer.  No,  sir. 

Question.  From  the  time  that  he  commenced 
till  the  point  at  which  you  left  off  did  you 
report  the  whole  of  his  speech? 

Answer.  No,  sir.  Certain  sentences  were 
broken  off  by  tbe  interruptions  of  the  crowd,  as 
I  before  stated. 

_  Question.  But  aside  ftom  the  interrnp- 
IJons,  did  you  continue  through  the  whole 
tenor  of  the  speech  till  the  point  at  which  you 

Answer.  I  did. 

Qaealion.  Did  you  make  a  report  of  it  word 
for  word  as  you  supposed? 

Answer.  Yes,  sir;  as  I  understood  the 
speech. 

Question.  And  did  yon  attempt  to  include, 
word  for  word,  the  interruptions  of  the  assem- 


Atisukt.  I  did.    I  took  what  appeared  to  be 


Question.  When  did  you  make  the  copy  or 
transcript  that  you  produce  here  ? 

Answer.  I  made  that  about  two  weeks  since, 
after  I  was  sunimoned  before  the  Managers  of 
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the  impcacbment,  and  gave  evidence  concern- 
ing the  speech  there. 

Question,  Can  jou  he  as  accurate  or  ascon- 
iident  in  a  transcript  made  after  a  lapse  of  two 
years  as  if  it  had  been  made  presently,  when 
the  speech  was  fresh  ? 

Answer.  1  generally  find  that  when  a  speech 
is  I'resh  in  my  mind  I  read  the  notes  with  more 
readiness  than  when  they  become  old;  but  as 
to  the  accnracy  of  the  report  I  think  1  can 
make  as  accurate  a  transcript  of  the  note^  now 
as  at  that  time. 

Question.  When  you  transcribe  after  the 
lapse  of  time  you  have  nothing  to  help  yon 
except  the  figures  that  are  before  yon  in  yonr 
notes? 

Ansicr.  That  is  all,  with  me. 

Question.  Are  yon  not  aware  that  in  phono- 
graphic repotting  there  is  frequent  obscurity 
in  the  haste  and  brevity  of  the  notation  ? 

Answer.  There  sometimes  is. 

By  Mr.  Manager  BuTLBit: 

Question.  I  observe  that  the  connsel  on 
the  other  side  asked  for  the  politics  of  the 
Leader.  May  I  ask  you  for  the  politics  of  the 
World? 

Answer.  I  have  understood  them  to  be  Dem- 
ocratic, 

Everett  D.  Stabk  sworn  and  examined. 

By  Mr.  Manager  Bdtlee: 

QiK^ioa.  What  is  your  profession? 

Ansurer.  I  practice  law  now. 

Question.  What  was  your  profeasiou  ia  Sep- 
tember, 1866? 

Answa:  I  practiced  law  then. 

Question.     Where? 

Ansieer.  In  Cleveland.  I  may  say  I  was 
formerly  a  short-hand  reporter,  and  do  more 
or  less  of  it  now  in  law  business. 

Question.  Did  you  report  the  speech  of  An- 
drew Johnson,  President  of  the  United  States, 
■  from  the  balcony  of  the  Cleveland  Hotel  on 
the  night  of  the  8d  of  September,  1866? 

Answer.  Yes,  sir. 

Question.  For  what  paper? 

Antwer.  For  the  Cleveland  Herald. 

Questiwi.  Did  you  take  it  in  short-hand? 

Ansver.  I  did. 

Qnesiion.  Was  it  written  out  by  you  and 
published? 


.  II  » 


1  written  e 


Question.  Wm  it  published 
by  yon? 

Answer,  Yes,  f\r. 

Qaestion.  Have  you  yonr  short-hand 

Answer.  I  have  not. 

Question.  Are  theyin  existence? 

Answer.  I  suppose  not.     I  paid  n 
to  them.     I  anppose  they  were  thrown  in  the 
chip- basket. 

Question.  Did  yon  ever  compare  tbeprinted 
speech  in  the  Herald  with  your  notes  for  any 
purpose,  or  with  the  manuscript? 

Answer.  I  did  with  the  manuscript  that 
night.    That  ia,  I  compared  the  slips  of  proofs 


that  were  furnished  with  the  copy  as  I  took  it 
from  the  original  notes. 

Question.  How  did  it  compare  ? 

Answer.  It  was  the  same. 

Question.  Were  the  slips  of  proofs  the  same 
as  the  paper  published  the  next  day  ? 

Answer.  Just  the  same  with  such  typograph- 
ical corrections  as  were  made  there. 

Question.  Have  you  a  copy  of  the  paper? 

Answer.  I  have. 

Question.  Will  you  produce  it?  [The  wit- 
ness produced  a  copy  of  the  Cleveland  Herald 
of  September  4,  I860.]  Can  jou  now  state 
whether  tbie  is  a  substantially  accurate  report 
in  this  paper  of  what  Andrew  Johnson  said 
the  night  before? 

Answer.  Yes,  sir;  it  is  generally.  There 
are  some  portions  there  that  were  cut  down, 
and  I  canpointout  just  where  those  places  are. 

Question.  Bybeing  "  cut  down"do  you  mean 
the  substance  given  instead  of  the  words? 

Answer.  Yes,  sir. 

Question.  Does  it  appear  in  the  report  which 
are  substantial  and  which  are  the  verbatim 
parts? 

Answer.  Not  to  any  other  person  than  my- 
self, as  I  can  tell  from  my  recollection. 

Question.  Can  you  point  out  that  which  is 
substantial,  and  that  which  is  accurate  in  the 
report? 

The  Witness.  Do  you  wish  me  to  go  over 
the  whole  speech  for  that  purpose? 

Mr.  Manager  BUTLER.  I  will  for  the  pres- 
ent conQuemyselftosuch  portions  as  are  in  the 
articles.  If  mylearned  friends  wantyou  to  go 
over  the  rest  they  will  ask  you. 

The  WiTKBSS.  Commencing  a  little  before 
where  the  specification  in  the  articles  of  im- 

Seacbmentliegins,  I  can  read  just  what  Mr. 
obnson  said  at  that  point. 
Question.  Do  so. 

Answer,  (reading.)  "  Where  is  the  man  liv- 
ing, or  the  woman,  in  the  community,  that 
I  have  wronged,  or  where  is  the  person  that 
can  place  their  finger  upon  one  single  hair- 
breadth of  deviation  from  one  single  pledge  I 
have  made,  or  one  single  violation  of  the  Con- 
stitution of  the  country?  What  tongue  does 
he  speak?  What  religion  does  he  profess? 
Let  him  come  forward  and  place  his  finger 
upon  one  pledge  I  have  violated."  There 
there  was  some  interruption  by  the  crowd,  and 
various  remarks  were  made,  of  which  I  have 
noted  one,  because  only  one  did  Mr.  Johnson 
pay  any  attention  to,  and  that  was  a  voice  that 
cried  "Hang  Jeff.  Davis."  The  President 
said,  "Hang  Jeff.  Davis?  Hang  Jeff.  Davis? 
Why  don't  you  ?"     There  was  then  some  ap- 

Slause  and  interruption,  amd  he  repeated  "  Why 
on't  youV"  and  there  was  again  applause 
and  interruption;  and  the  President  went  on, 
"  Have  not  yon  got  the  court  ?  Have  not  you 
got  the  court,"  repeating  it  twice.  "Have 
not  you  got  the  Attorney  General?  Who  is 
your  Chief  Justice — and  that  refused  to  sit  upon 
the  trial?"     There  was  then  interruption  and 
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bpplause,  und  lie  went  on  to  say:  "  I  am  not 
tbe  prosecuting  attorney ;  I  am  not  the  jury; 
but  I  will  t«il  you  what  I  did  do ;  I  called 
upon  your  Congress  that  is  trying  io  break  np 

the  Govecnnieiit" At  that  point  there 

was  interruption  and  confusion,  and  there 
may  have  been  worda  there  uttered  by  the 
President  that  I  did  not  hear,  but  I  think  not. 
' '  Yes,  did  your  Congreas  order  hanging  Jeff. 
Davis?"  and  then  there  was  confusion  and 
applause.  And  then  the  President  went  on 
to  say,  "But  let  pr^'udicespass,"  and  soon. 

Question.  Will  you  now  come  toward  the 
concluaion  of  the  other  point  mentioned  in  the 
specifications,  and  state  whether  you  reported 
that  accurately? 

Ansieer.  Comnieneing  a  little  before  where 
the  Bpeciiicationiaof  the  speech  he  said;  ''In 
bidding  you  farewell  here  to-night,  I  would 
ask  you  with  all  the  pains  Congress  has  taken 
to  calumniate  and  malign  me,  what  has  Con- 
gress done?  Has  it  done  anything  to  restore 
the  Union  of  theStates  ?  But,  on  the  contrary, 
has  it  not  done  everything  to  prevent  it?  And 
because  I  stand  now  asldid  when  the  rebellion 
commenced  I  have  been  denounced  as  a  traitor. 
My  countrymen,  here  to-night,  who  has  suffered 
more  than  I?  Who  has  run  greater  risk? 
Who  has  borne  more  than  I?  But  Congress, 
factious,  domineering,  tyrannical  Congress, 
has  undertaken  to  poison  the  minds  of  the 
American  people  ana  create  a  feeling  against 
me" — BO  far  Mr.  Johnson's  words,  and  1  con- 
cluded the  sentence  here  in  this  fashion — "in 
consequence  of  the  manner  in  which  I  have 
distributed  the  public  patronage  ''  Tliese 
were  not  Mr.  Johnson's  words,  but  contained 
in  a  summary  way  the  reasons  that  he  gave 
just  at  that  point  for  his  action 

Ml-.  EVARTS,  {to  the  Managers  )  Do  you 
propose  to  offer  this  report  of  the  Cleveland 

Mr.  Manager  BUTLBE  I  jiroposo  to  read 
one  and  offer  all,  so  that  the  Pies\dent  may 
have  the  privilege  of  collating  them  iii  order 
to  have  no  injustice  done  him  as  to  what  he 

Mr.  BVABTS.  We  do  not  claim  any  priv- 
ileges of  that  bind ;  on  the  contrary,  we  pro- 
pose to  object  to  all  of  them  that  they  are  not 


ir  that  we  did  m 


put  in  all  h 


indl 


)  do  the  best  1  can  in  that  regard  n 
Mr.  EVARTS.    That  is  exactly  what  we 

desire,  if  anything  is  to  come  in.     Now,  I  will 

proceed  with  the  witness. 
Cross-examined  by  Mr.  Evabts  : 
Question.    You   have  a  newspaper   report 

here? 
Anmoer.  I  have. 

Question.  And  that  is  all  yon  have? 
Answer.    That  is   all  the  memorandam   I 


Question.    The   only   i 
newspaper  report? 
Ansuier.  The  newspaper  report. 
"      '■        What  is  the   date   of  the  r 


Answer.   Sejitember  i,  18Ga. 

Question.  Did  you  make  a  stenographic 
report  of  the  whole  of  the  President's  speech? 

Answer.  I  did  with  one  exception. 

Question.     What  exception  is  that? 

Answer.  It  was  a  partof  what  he  said  about 
the  Freedmen's  Bureau.  Somewhere  about 
the  commencement  of,  I  should  say,  tlie  latter 
half  of  his  speech  by  time,  he  went  somewhat 
into  details  and  figures  which  I  omitted  to  take 


Question.  Did  you  n 
11? 

No,  sir. 


E  out  your  notes  ii 


Question.  You  never  did  that? 

Answer.  1  never  did  that. 

Question.  And  you  have  not  now  either  the 
notes  or  any  transcript  of  them? 

Answer.  Only  this. 

Question.  You  have  got  a  newspaper;  I  un- 
derstand that.  Now,  did  you  prepare  for  the 
newspaper  the  report  that  is  there  contained? 

Answer.  I  did. 

Question.  And  yon  prepared  it  on  the  plan  of 
some  part  verbatim  and  some  part  condensed? 

Answer.  Yes,  sir. 

Question.  What  was  j'our  rule  of  condensa- 
tion and  the  motive  of  it. 

Answer.  I  had  no  dcGnite  rule  that  I  can 
give.   The  reason  wiiy  I  lefl  out  a  part  of  what 

Answer.  That  part  was  not  taken.  That  I 
did  take  was  somewhat  condensed. 

Question.  I  am  only  asking  about  what  you 
did  take,  not  what  you  did  not  take.  What  was 
your  rule  in  respect  to  what  you  put  verbatim 
into  your  report  and  what  you  condensed  ? 
How  did  you  determine  which  parts  yon  would 
treat  in  one  way  or  the  other? 

Answer.  Well,  sir,  perhaps  I  was  influenced 
somewhat  by  what  I  considered  would  be  a 
Utile  more  spicy  or  entertaining  to  the  reader. 

Question,  in  which  interest,  that  of  the  Pres- 
ident or  his  opponents  ? 

Answer.  Well,  I  do  not  know  that. 

Question.  Which  side  were  you  on  ? 

Answer.     I  was  opposed  to  the  President. 

Question.  But  you  do  not  know  which  you 
thought  the  interest  was  you  selected  the  spicy 
part  tor  ? 

Answer.  I  was  very  careful  of  those  parts 
that  occasioned  considerable  excitement  or 
interest  in  the  crowd,  in  his  hearers,  to  take 
them  down  carefully,  as  he  said  them. 

Question.  The  parta  that  the  crowd  were 
most  interested  in  you  thought  you  would  take 
down  earefullv  ? 

Answer.     With  more  particularity. 

Question.  And thepartathattheywerc  inter- 
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ested  in,  as  you  observed,  irere  tlioso  ibsX  tliej 
made  the  most  outcry  about?    Was  it  not  so? 

Answer.  Yea,  sir ;  partially  ao, 

QuesMon.  That  was  jour  judgment  aad 
guide? 

Answer,  Considerdbly. 

Question.  Now,  in  regiard  to  the  condensed 
part  of  your  report,  are  you  able  to  s«y  tJiat 
there  is  a  single  expression  in  that  portion  of 
your  report  which  was  used  by  the  Froaldent, 
so  tjiat  the  words  as  they  came  from  his  mouth 
were  tbere  set  down? 

Amwer.  No,  sir  ;  I  think  it  is  not  the  case 
in  those  particular  paints  that  I  condensed.  I 
did  so  by  the  use,  In  some  part,  of  my  own 

Question.  Andforoompression  of  space,  did 
you  not? 

Ansicer.  Yes,  sir;  primarily. 

Question.  Was  not  your  rule  for  condensa- 
tion partly  when  you  hod  got  tired  of  writing 
out? 
■      Answer    No,  sir. 

Question.  Not  at  all? 

Amwer  One  reaaon  was  it  was  getting  on 
between  tiree  and  four  o'clock,  and  I  was 
dnected  to  cat  down  toward  the  last,  and  I  did 
so  more  toward  the  last  than  I  did  in  the 
eulier  parts  of  the  speech. 

Queslton.  In  order  to  be  ready  forthepress? 

Aniwi  In  order  to  be  ready  for  the  morn- 
ing press. 

Mr.  EVART8.  We  object  to  this  report  as 
a  report  of  the  President's  speech. 

Mr.  Manager  BUTLEll,  (to  the  witneei?.) 
Mark  it  with  your  initials  and  leave  it  on  the 
table.  [The  witness  marked  with  his  initials 
"B.  D.S."  the  copy  of  the  Cleveland  Herald 
referred  to  by  him.]  I  forgot  to  ask  you  what 
are  the  politics  of  the  Herald. 

The  Witness.  It  was  at  that  time  what  we 
called  "Johnson  Republican."  Some  called 
it  "Post  Office  Republican."  The  editor  of 
the  Herald  had  the  post  office  at  that  time. 

Mr.  Manager  BUTLBB.  I  propose  now, 
air,  to  offer  as  the  foundation,  as  the  one  upon 
which  I  rely,  the  Leader's  report  as  sworn  to 
by  Mr.  Hudson,  the  first  witness  as  to  this 
speech. 

Mr.  EVARTS.  That  we  object  to :  and  the 
grounds  of  objection,  made  manifest  doubtless 
to  the  observation  of  the  Chief  Justice  and  the 
Senators,  are  greatly  enhanced  when  I  find  that 
the  managers  are  in  posBoasion  of  the  original 
minutes  of  a  short-hand  reporter  of  the  whole 
speech  and  bis  transcript  made  therefrom  and 
sworn  to  by  him.  We  submit  that  to  substitute 
for  this  evidence  of  the  whole  speech,  upon 
this  mode  of  authentJcation,  the  statement  of 
Mr.  Hudson  upon  the  plan  and  theory  as  testi- 
fied to  by  hira,  is  contrary  to  the  first  princi- 
ple.f  of  justice  in  evidence.  He  has  not  said 
how  much  is  his  and  how  much  is  the  reporter 
Johnson's,  and  it  is  in  considerable  part  con- 
densed, a  statement  of  "drift,"  determined 
by  circtmtstitDces,  not  of  the  President'stilter- 


;ntcd. 


Mr.  Manager  BUTLER.  I  do  not  propose 
to  argue  the  question.  Suppose  we  were  try- 
ing any  other  case  for  substantive  words, 
would  not  this  be  a  sufficient  proof?    I  do  not 

Sopose  to  withdraw  the  other  report  of  Mr. 
cBwen.  I  propose  to  put  it  in,  subject  to 
comment,  to  be  read  if  these  gentlemen  desire 
it  read,  and  the  other  report,  ao  that  we  may 
have  all  three  reports:  the  Post  office  report, 
the  Republican  report,  and  the  Democratic 
report.  A  natural  leani.ig  makes  me  lean  to 
this  particular  report  as  the  one  which  I  mean 
shall  be  the  standard  report,  because  it  is  sworn 
t«  expressly  by  the  party  as  having  been  writ- 
ten down  by  himself  published  by  himself,  and 
corrected  by  himself,  and  I  am  only  surprised 
that  there  should  be  objection  to  it. 

Mr.  EVARTS.  Nothing  can  better  mani- 
fest, Mr.  Chief  Justice,  the  soundness  of  our 
objection  than  the  statement  of  the  Manager. 
He  selects  by  preference  a  report  made  by  and 
through  the  agency  of  political  hostility,  and 
on  the  plan  of  condensation,  and  on  the  method 
of  condensing  another  man's  notes,  the  amount 
and  quality  relatively  not  being  discerned.  In- 
stead of  a  sworn  report  by  a  phonogtapher 
who  took  every  word  and  brings  his  original 
notes  transcribed  and  brings  his  transcrip- 
tion and  swears  to  their  accuracy;  and  here 
deliberately,  in  the  face  of  this  testimony  as 
to  what  was  said,  thns  authentically  taken 
and  authentically  preserved  and  brought  into 
court  to  be  verified,  die  honorable  Manager 

Sroposes  topresent,  as  of  the  speech  in  its  pro- 
uction,  the  notes  framed  and  published  in  the 
motive,  and  with  the  feeling  and  under  the  in- 
fluence and  in  the  method,  that  has  been 
stated.  We  object  to  it  as  evidence  of  the 
words  spoken. 

Mr.  Manager  BUTLER.  If,  Mr.  President 
and  Senators,  I  had  not  lived  too  long  in  this 
world  to  be  astonished  at  anything,  I  should 
have  been  surprised  at  the  tone  in  which  tiis 
proposition  is  argued.  Do  I  keep  back  from 
these  gentlemen  anybody's  report?  Do  I  not 
rive  them  all  re  ports~-e  very  thing  I  can  lay  my 
band  on  7  Ami  obliged  to  go  into  the  enemy's 
camp?  Shall  I  not  use  thereport  of  my  friends 
and  not  of  my  enemies,  and  then  give  them  an 
0[>portunity  of  having  the  reports  of  my  ene- 
mies to  correct  that  of  my  friends?  Is  all 
virtue,  all  propriety  in  the  Democratic  report? 
Can  that  never  be  wrong?  At  one  timel  think 
President  Johnson,  if  I  remember,  mould  not 
like  to  have  had  me  put  in  the  "  World's"  re- 

§ort  of  him ;  and  when  they  changed  exactly  I 
0  not  know.  I  have  offered  this  report — why? 
Because  this  is  the  fullest  complete  report. 


that  he  got  tired  and  went  away  and  did  not 
port  the  whole  speech  ;  but  this  is  a  refort  of 
the  whole  speech,  and  the  only  report  whie^ 
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purports  to  be  a  report  of  the  whole  speech.  Mr. 
Stark'sreport,ashesays,leftoiitaportion.  Mr. 
McEwen  espreasly  swear  she  left  out  a  portion. 
Hence  I  cannot  put  them  in,  or  if  loffered 
to  do  so  I  should  be  met  with  tlie  objection, 
"You  do  not  put  in  the  whole  speecli."  I  do 
choose  the  report  which  the  witness  swears  is 
a  complete  report  of  the  speecli  except  so  far 
as  he  aynopsized  ;  and  then,  so  faras  the  other 
two  reports  go,  I  bring  thera  in  here  to  correct 
it,  so  that  the  President  shall  take  no  detri- 
ment. Oh,  how  he  stickles  now  for  exaetness  I 
The  President  was  willing  that  Mr.  Moore 
should  make  a  speech  for  him  on  the  ISth  of 
August,  and  that  went  out.  Now,  then,  here 
are  three  reports,  representing  the  three  un- 
fortunate (Ilvisions  of  opinion  on  this  question ; 
and  we  offer  thera  all  to  the  counsel.  We  say 
which  we  prefer,  and  then  he  almost  berates 
us,  as  much  as  bis  courtesy  will  allow  him  to 
do,  because  we  choose  our  friends,  and  I  am 
glad  to  say  not  his.  The  question  is  not  of 
competency  but  of  weight  of  evidence,  and  has 
simply  been  argued  so.  [Mr.  Evahts  rose.") 
I  ask  that  there  may  be  a  decision.  I  think 
I  have  the  close  sometimes,  sir. 

Mr.  EVARTS.     Not  on  our  objection. 

Mr.  Manager  BUTLER.  I  beg  your  par- 
don i  it  1b  on  my  offer. 

Mr.  EVARTS.     Our  objection. 

Mr.  Manaaer  BUTLER.     No  ;  my  offer. 

The  CHIEF  JUSTICE,  Do  the  counsel 
desire  to  be  heard  further? 

Mr,  Manager  BUTLER.  Does  not  the  pre- 
siding officer  think  we  have  the  close  7 

The  CHIEF  JUSTICE.  The  counsel  for 
the  respondent  have  not  exhausted  their  hour. 

Mr.  Manager  BUTLER.  Have  we  got  to 
keep  on  in  order  to  get  the  close  until  we  oc- 
cupy our  whole  hour? 

The  CHIEF  JUSTICE.  The  rule  of  the 
Senate  is  that  each  side  shall  hare  an  hour. 

Mr.  Manager  BUTLER.  Be  it  so.  I  can 
even  get  on  with  that  rule. 

Mr.  EVARTS.  Discredit  is  now  thrown 
upon  the  most  authentic  report,  first  by  an 
observation  that  it  omits  a  part  of  the  speech, 
and  secondly  by  a  suggestion  that  it  has  but 
Democratic  responsibility.  There  you  have  it 
fclriy  and  squarely,  that  it  is  not  on  the  accu. 
racy  of  phonography  nor  on  the  honesty  of 
transcription,  but  on  the  color  of  the  mind 
through  which  the  President's  speech  is  to  be 
run,  and  by  double  condensation  reproduced 
to  the  tone  and  the  temper  of  a  party  print. 
There  is  precisely  that  condensation  in  the  first 
original  notes  of  Mr.  Hudson,  and  condensa- 
tion then  from  those  notes  into  the  space  that 
the  newspaper  takes,  and  is  offered  confess- 
edly on  the  principle  of  selection  which  the 
learned  Managers  have  adopted  of  preferring 
what  they  consider  a  friendly  report.  Mr. 
Chief  Justice  and  Senators,  I  have  read  neither 
of  them.  I  did  not  know  before  that  the  ques- 
tion of  whether  the  authenticity  of  stenoerapby 
was  reliable  depended  upon  tlie  politic  opin- 


ions of  thestenographer.  We  submit  that  tJiere 
is  no  proper  evidence!  there  is  no  living  wilr' 
ness  that  by  memory  can  produce  the  Presi- 
dent's speech,  and  there  is  no  such  authentica- 
tion of  notes  in  any  case  but  Mr.  McBwen'a 
that  makes  the  published  speeches  evidence. 

Mr.  Manager  BUTLER.  I  shall  not  debate 
the  matter  further.  I  rise  simply  to  say  that 
I  have  made  no  such  proposition.  I  think  this 
is  an  accurate  report  so  far  as  we  have  put  it 
into  the  articles.  It  is  an  aceurate  report,  a 
sworn  accurate  report,  and  by  a  man  whom  we 
can  trust  and  do  trast.  The  others,  we  think, 
are  just  as  accurate  perhaps ;  that  we  do  not 
go  into ;  we  siraply  put  thera  forward,  so  that 
if  there  is  any  change  the  President  roa^  have 
the  benefit  of  it.  He  comes  in  here  in  his 
answer  and  says  that  we  will  not  give  him  the 
full  benefit  of  all  he  said ;  and  then,  when  we 
take  great  pains  here  to  bring  everybody  that 
made  a  report  that  we  can  hear  of  In  this  case 
and  we  offer  them  all,  he  says  we  must  take  a 
given  one.  To  that  we  answer  we  take  the 
one  that  has  the  whole  speech.  And  now  I 
will  test  the  question;  if  the  gentlemen  will 
agree  not  to  object  to  McBwen's  report,  be- 
cause it  is  not  a  report  of  the  whole  speech,  I 

Mr.  EVARTS.     We  will  not  make  that 


The  CHIEF  JUSTICE.  The  honorable 
Manager  then  withdraws  hia  proposition  to  read 
the  Cleveland  Leader? 

Mr.  Manager  BUTLER.  No,  sir;  I  am 
going  to  read  this  and  put  in  both  the  others 
as  evidence,  with  your  leave.  I  will  take  this 
as  the  standard  copy. 

Mr.  HOWARD.  Mr.  President,  if  the  Man- 
agers have  no  objection  to  it,  I  desire  to  move 
that  the  trial  be  postponed  until  to-morrow  a' 
the  usual  hour,  for  the  purpose  of  enabling  the 
Senate  to  transact  some  business. 

Mr.  CONKLINQ  and  othws.    Let  na  finiBh 

Mr.  HOWARD.  I  withdraw  my  motion  for 
the  present. 

Mr.  Manager  BUTLER.  Mr.  Clerk,  will 
you  have  the  kindness  to  read  this?  [handing 
to  the  Chief  Clerk  the  Cleveland  Leader  ef 
September  4,  1866.] 

Mr.  EVARTS.  The  honorable  Managers 
will  correct  us  if  we  are  in  error  in  supposing 
that  when  I  had  made  manifest  our  objections 
to  the  imperfect  reports,  oa  matter  of  lawful, 
right  on  our  part  to  object,  the  Managers  said 
that  if  we  would  not  object  to  McEwen's  for 
incompleteness  they  would  put  that  in  as  Ibe 
report  of  the  speech.  Now,  it  seems,  they  pro- 
pose to  put  the  others  in  also. 

Mr.  Manager  BUTLER.  We  want  tij  be 
fully  understood,  so  that  we  shall  have  no 
mistake.  We  put  this  in  as  the  standard.  We 
put  in  the  other  two,  so  that  if  the  President 
eomea  in  here  with  witiiea«es  to  »af  it  is  oat 
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Other 

Mr.  BVAftTS.  Tlie  learned  Manager  is 
faoiiliar  enough  whh  the  courae  of  trials  to 
know  that  it  will  be  time  enongh  for  him  to 
bring  forth  these  additional  copies  to  contra- 
dict this  movement  of  ours  when  we  make  it. 

Mr.  Manager  BUTLER.  I  never  knew  that 
was  the  way.  Will  jou  allow  this  to  be  read, 
ir  do  you  still  make  any  objection?    I  claim 

11  go  in. 

1.    We  o 
from  newspapers. 

Mr.  Manager  BUTLER.  Very  good.  I  ask 
that  that  question  be  decided,  then.  We  say 
ihey  allgo  in. 

The  CHIEF  JUSTICE,  (to  the  Managers.) 
You  offer  the  Cleveland  Leader  first? 

Mr.  Manager  BUTLER.  I  offer  the  whole 
three  at  once. 

The  CHtEF  JUSTICE.  The  Chief  Justice 
will  not  piit  the  question  upon  all  three  at  once 
unless  so  directed  by  the  senate. 

Mr.  Manager  BUTLER.  Under  the  direc- 
tion of  the  presiding  officer,  I  will  offer  first  the 
Leader,  and  ask  a  vote  on  that. 

TheCHIEF  JUSTICE.  The  Managers  offer 
a  report  made  in  the  Leader  newspaper  of 
Cleveland,  as  evidence  in  the  cause.  It  appears 
from  the  statement  of  the  witness,  Hudson,  that 
the  report  was  not  made  by  him  wholly  from 
his  own  notes,  but  from  his  own  notes  and  the 
notes  of  another  person  whose  notes  are  not  pro- 
duced, nor  is  that  person  himself  produced  for 
examination.  Under  these  circumstances  the 
Chief  Justice  thinks  that  that  paper  is  inad- 
mlBsible.  Does  any  Senator  desire  a  vote  of 
the  Senate  on  the  question? 

Mr.  DRAKE.     I  ask  for  avote  on  Ibeqnes- 

Mr.  Manager  BUTLER.  I  supposed  this 
question  was  to  be  decided  without  debate. 

The  CHiEF  JUSTICE.  It  is.  Senators, 
you  who  are  of  opinion  that  the  Leader  news- 
paper is  admissible  in  evidence 

Mr.  CONNESS  and  Mr.  SUMNER  called 
for  the  yeas  and  nays  ;  and  they  were  ordered. 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  Leader  newspaper  is 
•  admissible  in  evidence  will,  as  your  names 
are  called^  answer  "yea;"  those  of  the  con- 
trary opinion,  "nay." 

The  question  being  taken  by  yeas  and  nays, 
■■esnlted— yeas  35,  nays  11 ;  as  follows  ; 

YEAS— McaBra. Anthony,  Cameron,  Cattail,  Chand- 
lor.  Cole.  CODklinK-Coanoss,  Corbett.Cra«ia.  Drake. 
EdinuDds,  Parry,  Feaaenden,  Fralinghuyaen.  Hen- 
derson. Howard,  JohDEOn,  Morgan,  Morrill  of  Maine. 
Morrill  of  Vermont.  Norton,  Kye.  Patterson  of 
New  Hamnabira.  Pomeroy,  Banisey,  Boss.  Sherman, 
Spraeue,  Stewart,  Somner.  Thayer,  Tipton.  Van 
Winkle,  Will  ay,  and  Willi  ams^-36. 

NAYS-Messra.  Bnokalew,  Davis.  Dison,  Doolit- 
tlB.  Powier,  Hendrieks.  Howe,  McCroery,  Patteraon 
of  Tonnessee,  Trumbull,  and  Viekera— 11. 

NOT  VOTING-Messrs.  Bayard,  0 rimes,  Harlan, 
Morlfln,  Saalabary,  Wade,  Wilson,  and  Yates— 8. 

The  CHIEF  JUSTICE.    On  this  qaestion 


the  yeas  are  35,  and  the  nays  are  II.     So  the 

report  of  the  Leader  is  admitted  in  evidence. 

Mr.  Manager  BUTLER.     I  now  offer  also 

the  report  of  Mr.  McBwen.     Is  that  objected 

Mr.  EVARTS.  Our  former  objection.  We 
make  no  additional  objection. 

Mr.  Manager  BUTLER.  Then  I  understand 
that  ia  in  evidence.  I  now  offer  the  report  of 
Mr.  Stark  in  the  Cleveland  Herald.  Is  there 
any  objection  to  tJiat? 

Mr.  EVARTS.     The  same,  I  suppose. 

Mr.  Manager  BUTLER.  Now  I  will  read 
the  report  in  the  Leader,  as  it  is  a  short  one. 

Mr.  HOWARD.  1  understand  that  the  hon- 
orable Managers  are  about  to  read  these 
speeches  from  the  reports. 

Mr.  Manager  BUTLER.  Unless  the  read- 
ing may  be  dispensed  with  and  they  be  put  in 

Mr.  JOHNSON.     Let  them  be  considered 

Mr.  STAiJBERY.     Wa  do  not  want  them 

Mr.  Manager  BUTLBB,  Very  well,  then, 
I  do  not  want  the  reading.  They  will  be  taken 
aa  read,  and  printed.     ["  Agreed."] 

The  reports  thus  put  in  evidence  are  as  fol- 

IProm  the  Cleveland  Leader.1 

President  JohnaoK'a  Speech. 

Fkllow  Citxzeks;— It  ia  not  for  the  purpoae  of 

am  aware  of  the  great  euriosity  wbioh  prevaila.to  see 


voice :  "Three  cheers  for  Grant.")    But  you  i 

am  not  before  yon  now  to  make  a  epecoh,  but  aimply 

to  bid  ^ou  eood-bye.  We  are  on  our  way  to  Chioaeo, 
to  partieipnte  in  or  wltnesa  the  laying  of  the  comer- 
atone  of  a  monumentto  the  memory  Ola  diatlueuMed 

aary  for  me  to  mention  the  nnme  of  Biephen  A. 
Donglaa  tothepeoploofOhlo.  (Applanse.)  I  am  free 
to  aay  I  am  flattered  by  the  demonstraliona  Xhave 
witjieaaed,  and  belns  flattered,  I  don't  mean  lu  think 
itpersonol,  hut^as '" "■—■-■  ^ j^ 


l>Dbllo  mind,  ai 


1  thla_  demons 


aothlni 


ment  01  feellDg  of  tiie  great  masses  of  tbe  people  with 
r»ard  to  tbla  (rest  question. 

I  come  before  jon  as  an  American  cltiien  simply, 
and  not  as  the  Chief  Magiatrato  clothed  In  the  Inalg- 
nla  andnarapbernailaaf  etate;  being  an  inhabitant 
of  a  State  of  thia  Union.  I  know  It  has  been  said 
tbati  waa  an  allEnilLangbter,}  and  that  I  did  not 
reside  In  one  of  Ihe  Suteg  of  the  Union  and  there- 
fore I  could  not  be  the  Chief  Hagistrate.tbaueh  the 
Constitution  delBTeBtbatlmnstbeaintiseDlfl  occupy 
that  office.  Therefore  allthatwasneauBaiy  to  depose 
its  occnpantwasto  declare  theoflloeTaoant,orimder 
a  pretext  tn  prefer  artieltti  of  Impeachment,  And 
thus  the  Individual  who  oecnplee  the  Chief  Magis- 
tracy was  to  be  disposed  of  and  driven  from  power. 

There  was,  two  years  ago,  a  ticket  before  you  for 
tbe  Presidency.  I  waS  placed  upon  thnt  ticket  with 
a  diatineuiehed  oititen,  now  no  more.    [Voice    '"" 


0  badi"''Unforl 

„.1omethlt*dlodr-. 
.   (Cheers.)   Ye.s.  unfi 


'nj/'x 


controlling  all  those  who  eiclaim,  ■'Unforlnnale.'' 
["Bully  for  you."]  I  waa  going  to  say,  my  country- 
men, a  ehort  time  elnce  I  was  eloeted  and  placed 
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latformproclumedBDd 

., mouponiL    Notwilh- 

■UB  preBs:  notwithaoding  a  eub- 

dnoB  me,  I  Eavo  discharged  allmyuffioioi  duties,  aod 
fulfilled  mypIedesB.  And  I  eayhere  to-nisht  that 
if  my  predecessor  b  ad  liFed,  the  vials  of  nrathnould 

"H'everl"  and  three  cheera  for  the  Congress  of  the 
United  States.)  I  eame  here  as  I  was  passing  along, 
and  having  been  oolled  opon  for  the  patpuae  ol  ex- 
changing views,  and  aseerfaitii»g.  if  ne  could,  who 
was  wrong.  [Cries.  "Tou  aral"]  That  was  my 
object  in  appearing  before  you  to-nigbl.  I  want  to 
—  ,K-*  F-i I — J the  Amerioan  people. 


thei 


rchee 


ented  tt 
ty-five  J , 


1   of  the 


L  any  pledges  of 


Whoi 


lof'MeH 


osl"] 


.. langange  does  ho  .. 

religion  does  ha  profess— thatcan  come  and  plaoebis 
finger  upon  one  pledge  I  ever  violated,  or  one  prin- 
oiple  lever  proved  false  to?  [Voice  "Now  Otleaoal" 
Another,  "Whirdon'tyou  hang  Jeff,  Davia?"l  Hang 
Jeff. Davis?  [Shouts andciies of  "Uownwithiiiml''] 
HftuB  Jeff.  UavisT  [Voice  '■H,'ing  Wendell  Phil- 
Upsn    Whj'don'tTOuhanghim'?    [Cries  of  "Give 


yonr  C-. 
trial?  [( 
Justice! 
jury!  Bl 
your  CoB( 


'SFZ 


e,  who  has  refused  t 

ai  cheers.]     I  am  nt 

t  the  Attorney  General  I    I  at 


^liol*'    Qreatoon- 

fusion.  Voico-Don't  get  madl"]  I  am  not  mad. 
[Hisses.]    I  ffill  tell  you  who  is  mad.    "Whom  the 

S^dswanttodestroythey  first  make  mad.*'  Didveur 
ougress  order  any  of  them  to  be  tried?  [Three 
cheers  for  Congress.]  Then,  feUow-eiliiena,  we  might 
as  well  allay  our  passion  and  uermil  reason  to  re- 


D  addre^ 


'self  to 


."UowaboutMosi 

lasion,  and  to  say  "how die"  and  "good-bye," 
be  assembly  hers to-nighttheromarkhBB been  I 
"traitorl"  Trailor.my  oouDtrymenl  Will  yi 
ne?    (Crie    "^     ■' 


"YcsI^'J    , 

i  and  for   the  constitution  of  n 
1    Tes!    GoonI"] 


iated  the  constitution^  of  this  country.  ,  t^ererl 

dienoe  it  your  Secretary  of  State,  who  served  tour 

the  butcher's  block  as  itw'ere  andhacked  and  gashed 
all  to  pieces,  scarred  by  the  assassin's  knife— when 
he  turned  traitor?  [Cries  of  ■aever!"]  Iflwere 
diaposedtoplay  the  orator  and  deal  in  declamation, 

tragedies,  a^d  would  take  Mr.  Seward,  bring  him 
before  you,  and  point  you  to  the  hacks  and  soars  upon 
his  person,  ["Voice,  God  bless  himl"!  I  would 
cibibilthebloodygarments  saturated  wita  gore  from 
his  gaping  wounds.  Then  I  would  ask  you,  who  is 
the  traitor?  [Voioe,  "Thad.  Steyenal'j]  Why 
don'tyonhang  Thod.  gtevons  andWendell  fhillips? 
ftheors.J    I  havebeenfighlir-— '— -  =-  "•-  "— "• 


round  th 


fought  traitors  at  the  South,  t  am  prepared  to  fight 
them  at  the  Xorth  [Cheers.]  God  being  willing  with 
yourheln.  [Cries,  "we  won't  giveit."r  They  will  be 
DrushedNorth  and  this  glorious  Union  of  ours  will 
benreserved,  ICheers.]  I  do  not  come  here  as  the 
Chief  Magistrate  of  twenty-five  States  out  of  thirty- 
sin.   [Ciieers.] 

I  eomo  here  to-nlgbt  with  the  flag  of  my  country 
and  the  constellation  of  thirty-six  stars  natarniahed. 
Are  you  for  dividing  this  country  ?    [Cries  "  Ho."j 


Then  I  am  President,  and  President  of  the  whole 
United  Slates.  [Cheers.]  I  will  teU  you  another 
thing,  I  understand  the  discordant  uotea  in  this 
crowd  to-night.    Ha  who  ia  opposed  to  tiio  reslora- 


States  Is  a  greater  traitor  than  Jeff.  Davis  or 
WendeU  Phillips.  [Loud  ohecrs]  I  am  against 
both  of  them,    [Ciiea,  -  Give  it^to  them."]  .Some  of 

[LauXter 


.e  Soath,  \ 


go  away  fromyour  homes  to  fight  them, 
and  cheers]  The  courageous  men,  acaot, 
i'arraeul,  and  the  long  list  of  the  dis- 
sons  of  the  Union,  wero  in  the  field,  and 
rsallant  hosla  to  conquest  aud  to  victory, 
'emamed  cowardly  at  home.    [Applause, 

upon  many  a  battle-field,  Ihey  found  yon 


you.  Sou  may  talk  about  the  digmty  of  the  Presi- 
dent. [Cries,  "Uuw  was  it  abont  his  makings 
speeohoii  tb822dof  February/;"]    I  have  been  with 

tell  you  furlLermoro  to-night,  who'^^avo  to  pay 
these  bravo  men  who  shed  their  blood.  Youapecn- 
lated  and  now  the  great  mass  of  thapeopte  have  got 
to  work  it  out.    [Cheers.] 

It  is  time  that  the  ereatmassof  the  American  peo- 
ple should  understand  what  your  designs  nro.  [A 
voice,  ■'  What  did  General  Butler  Bay?"!  What  did 
General Kullersay?  (liisaes.)  WhatdidGrantsayl 
(cheerit)  and  what  does  General  Grautsay  about  Gea- 
crol  Sutler?  (Laughter  and  oheers.)  What  does 
General  Sherman  say?  |!A  voice. "  What  does  Sheti- 
dan  sayT  New  Orleans!  New  Orleansl"]  General 
Sheridan  says  that  be  is  for  the  restoration  of  the 
government  that  General  Sheridan  fought  for, 
(Bully.)    But  fallow  eitiieus,  let  this. all  pass.    I  care 

?ountrySen'wm''respeoYV^it*iien'"wfera™'he°^ 
endtlod  to  reapect.  [A  voioe;  "That's  so."]  There 
is  another  class  that  hare  no  respect  for  themselves, 

[Laughter  and  cheers.']  I  know  a  man  and  a  gentle- 
man whenever  I  meet  him.    I  have  only  to  look  ia 

u:,  <■, ,  :..  .... _  i_  .i_  .,_!.  Qf  j- 

.„... himl] 

,  __.   [Cheers.]   If  you 

ever  ahoot  a  man  you  will  do  it  in  the  dark,  and  pull 
the  trigger  when  no  one  is  by  to  aoe.  [Cheers.]  I 
understand  traitors.  I  have  been  fighting  them  at 
the  southern  end  of  the  line,  and«e  ate  now  fighting 
them  in  the  other  rlirantinn.     FLikiirrlitRr  s.711)  rRrprVI 

I  came  here  ni 

when  attacked,  _„  , , , . 

When  eneroachedupon,  Icarenot  from  what  onar 
ter  it  comes,  it  will  meet  with  resistance.  As  Chiel 
Magistrate  Ifelt,  after  taking  theeath  to  support  the 
Constitution,  and  when  I  saw  encroachments  upon 
your  constitution  at  rights,  I  dared  to  sound  the  toc- 
sin of  alarm.  (Throe  cheera  lor  Andrew  Johnson.) 
Then  if  thia  be  right,  the  bead  and  front  of  m; 
offending  is  in  telling  when  the  Constitution  of  our 
country  was  trampled  upon.  Letme  say  to  those  who 
thirst  for  more  blood,  who  are  still  willing  to  saoci- 
fiee  human  life,  if  you  want  a  victim,  lyni  the  coun- 
try requires  it,  erectyour  altar  and  lay  me  upon  itto 
pour  the  last  libation  to  human  freedom,  (Loud  ap- 
plause.) I  love  my  country.  Every  publio  act  of 
mylifetesUflesthatitlsso.  Where  isthe  man  that 
can  put  his  finger  open  anyone  act  of  mine  that  goes 
toproveto  tbeeontraty.  And  what  is  my  offending? 
{Voice.  "Becanse  von  are  not  a  radical,"  and  oriea 
of  "veto.")    Somebody  says 'veto.'    Veto  of  what? 

is  called  the  Freedmeo's  Bureau  bill  ?    I  can  teU 

you  what  it  is.  Before  the  rebel  lion  cimmanoed  there 
It  340,000  white 


Pl«  living; 


1  the  South.    Thcs< 


and  oultivated  then 
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wents  In  all  St«1«a.  c 
and  to  hire  them  out,  e 


BJople  was  twelve 


md  aehoo!  diatriol 


Id  be  Ercater,  aod  TOa  or 
fwiiy  iTetoeclit.  1  mieli 
ll.whichij 


Rotation  in  office  U9Cdto  bo  tboulht  a  E ood  doctiine 
Ky  Waihinvtou,  Jefferson.  ondAdKiDs;  and  Andrew 
Jooison,  God  bleaa  him,  thought  ao.  (Applauael 
Thiessnc  of  office-holders— these  bluod-sucKecs  and 
oormoriLnts— had  eot  fat  OD  tfas  country.  You  have 
got  them  over  j-oar  diitrlcL  Henee  yuusee  s  system 
.. J  _....   — J  .wj  President,  the  only  channel 


yed  fat 


Bsfor 


ehodei 


ir  those  who  had  fought  for  the  ooun  try.  E 
it  waa  aeen  why  he  was  aaaaiied  and  traduced, 
had  stood  by  tUem  in  the  field  andGodwiUii 
would  continue  to  stand  by  them.  He  had  ti 
ui,in  ivom  the  thread  of  hjg  remarks  to  Dolic 
aughttobejivonhim.  Whenaninaultol 


he  woold  re 


luted  w 


the  war  woe  over  and 
riotic  and  Chriation  men 
ie  country  in  alVaternal 

ihall  periahj^therthon 


to  rally  round  the 

Bng,  and  reaolyed _.. , 

^at  the  Union  alioll  not  be  restored.  While  refer- 
ring to  tbe  quealion  of  aufirage,  some  oas  in  tbe 
□TDwd  Baked  him.  "How  about  Lonisinna?"  To 
vhiehhe  reaponded.  "Let  the  negroea  vote  in  Ohio 
h«fOTo  you  talk  about  their  roting  In  Lout^ana." 
CLaaghterondoriaa-of  "Goodl"]     Take  the  beam 

blothej'a"'  [Renewed  langhter.]  In  coucluaion, 
after  aomc  farther  remarks,  he  invoked  God's  beat 
bleseinga  on  hishearara.    [Applause.] 

[£.  C.  HoEwen'a  report  of  the  Cleveland  Speech.] 

FiLLOW  OlTlZEMB  OF  THE  ClII  Of  CtETEtAKD:     In 

being  presented  hero  to-nlBht,  not  for  the  purpoae 
of  msUnt  a  epsech,  I  am  well  aware  of  tbe  great 
.mnoAty  fliat  exists  on  the  part  of  atrauBera  in  tsfer- 
MoBtdtednBhidividualswhoaTehere  amongst  them 
i(ho  have  notoriety  and  diatinction  In  the  coun- 
tly.  Moat  of' the  persons  here  to-night— [A  voice 
"LBoderl"]  Well,  you  must  remembar  the™  area 
|nod  many  peofile  here  to-night,  and  it  reiiairee  a 

apeainiic  for  the  lart — ,-. 

extent  mtured  or  destroyed  irhat  little  voice  he  hod. 
BAtfoT  Oie  time  I  consume  if  you  wilt  bearwithme, 
I  will  try  sod  make  myself  heard,  notwithstanding 
tUehoareeneBtnnderwhichllabor.  What  I  was  go- 
bltOBST.Uionah.iB,  I  know  that  a  large  number  nro- 
hote  who  would  denra  to  aee  Qen.  Grant  and  to  hear 
Whathomight  any.    [A  voice— '"That'a  ao"l   Bat  the 

ftet  is  thalSen.Gr---^ ■ '-'"      ''"'---—- 

will  not  permit  of  h 

tete  fo-nigbt,  Bwt 

to  hear  Mm  here  before  you,  and  to  hear  whathe  might 
tatBtwwy,  than  to  giro  a  speech  (rf  my --"-  ~ -- 


give  the  reasons  of  his  absence  on  thia  eccasioD.  So 
then  it  will  not  be  expected  ho  will  behere.  He  will 
in'  address  you  to-night.  Yon  cannot  aee  him  to- 
t  goes,  on  account  of  his  extreme 

in  being  before  you  to-night,  it 

theparpoaoof  makiugaapeechjbut  aimply 
your  aequaintance,  and  while  I  am  telling 
w  doyoudo,"- attheveryaameUmeto  tell 


'SiZiz. 


the  people  of  Ohio.  [Cheers.]  Itia  auamcfamil 
to  allj  and.  being  On  »  tonr  to  nartioipate  in 
ceremonies,  {laseins  thronsh  Ais  atty,  and  aection 
connti?,  and  witnessing  tbe  demonetration  or  ma 
feKtations  of  regard  and  leapeet  which  have  b< 
made.  lam  freetOBIy  toyouthat  BOforas  I  amo 
oerned,— and  I  think  1  mt^  epeak  for  all  those  v 


passed.   And  it 

time  to  Slate  thi 
eonal,  but  as  at 


)  country  Chroaghwhioh  we  hi 
ling  flattered  I  want  at  .the  aa 

idcnce  of  what  is  pervading 

yet  settled,  and  these  demon 9 1 

at  of  the  feeling  of  the  great  m 


pedin  reference 


ofalatent 

of  the  people  whicl 

[Chesra^""^ 
And  in  coming  before  yon  to-night,  I  come  before 

Su  an  American  cittseu.    Sot,  aimply  aa  the  Chief 
anstrate  receiving,  and  going  along  as  an  officer 
with  tbo  insignia  and  jiaraphernalia  of  gtate,  but 

thatithaa  beanaaid  and  cmtended  ^r  on  the  part 
of  some  tbat  I  noa  an  alien ;— [laughter  and  ecias  of 
"  shame"}— that  I  did  not  reside  In  one  of  the  States 
of  the  Union,  and  therefbre  I  conld  not  be  Chief 
Magistrate,  thoggh  the  Constitution  declorad  that  I 


, — if  Magistracy  waa  to  be  disposed  of 

and  driven  from  power    [Criea  of '_■  Never."]    Bat, 

ticket  before  you  for  the  Preaidcncy  and  Vice  Preai- 
dency.    I  was  placed  upon  that  ticket  with  a  distin- 

Elshed  fellow  citizen  who  la  now  no  more.  Yes.  I 
ow  thePo  are  eome  that  will  oompllun,  Unfortn- 
natel  Yea  unfortunate  for  some  that  God  rules  on 
high  and  deals  in  right.    Yes.  unfortunate  that  the 


"'An. 

hireliDga(BheerB)fandtradHoers1i[havedisChar'gS 
all  my  offleiid  duties].  And  I  say  here,  if  my  pr^e- 
cesaor  had  lived,  the  vials  of  wrath  would  have  been 
poured  out  upon  him.  (Cbeeis.  Criea  of  "Never:" 
threeeheerafor  the  Congress  of  the  United  States.) 
I  came  here  to-night  in  passing  along  and  being 
called  upon  for  tbe  purpose  of  eichuiginp.  to  the 
eitirat  that  the  time  would  pflrmit,  of  opiniona  and 
views,  and  to  aseeitaln.  if  we  could,  who  waa  in  the 
wrong.  (Lai^hterandcriesof'Oh.  oh,")  Thatwas 
object  in  appearing  before  you  to-night,  and  I  want 
to  B^  this,  that  I  have  lived  with  and  been  among 
the  American  people  and  have  represented  them  in 
BOmo  capacity  for  the  laat  25 years;  and  where  is  the 
man  living,  or  the  woman,  In  tho  community  where 
I  have  lived  and  had  the  ooafldenco  of  the  people, 
that  can  place  his  finger  upon  one  single  [(T)]devi- 

the  fawsofwycouutrv?  (Cheera.'  A  voice  '°How 
about  New  Orleaoar')  Where  is  he?  What  lan- 
gu^e  does  he  speak,  what  religion  does  he  pi'Sfoia 
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that  can  came  forward  and  place  hie  finger  apon  das 
pledne  I  have  violated  or  one  prinaiple  I  (ever)  11] 
[A  Toioe  "Hew  Orleans,"]  New  Orleans.  (Hang 
Jeff.  Davia-I  Just  upon  that  aubjeot-Hang  JaC 
Davis?  [Voicea  ■"No"  and  "Dowd  with  him."] 
FIUngWendellPhillipB."]HanBjBtr.DaTiflT["Ko"J 
[■■yaB"]  Why  don't  yoQ?  Why  don't  rou?  [i 
voice.  "GiFsnatheopportunily,"]  Hayen't  youeot 
the  court!  Haven't  yon  ROt  the  Attorney  General ! 
[AvoicB  "No,  he  is  removed."]  Who  ia  your  Chief 
JustiueandbssiefasedtositaponthBtrialf  [Cheers.] 
I  am  not  the  Chief  JuBtioe  i  I  am  not  the  prose- 
cuting Attorney.     ["  Qood"  and  cheeis.]    I  am  not 

But  I  nlU  tell  j'on  what  I  did  do.  loallBd  np  nnr 
Congreaa  that  ia  trying  to  break  up  the  Government 
A  voice.  "You  lie."  and  eheeraJ'TJot  so."  Hisses. 
''Don'tKetoiad,Andy."]  Weil.Iwill  tellyouwho 
ii  mad.  "  Whom  the  Ooda  intend  to  destroy,  tlioy  first 
make  mad."  Tea.  Did  your  Conarees  order  any  of 
them  to  bo  triedt  [Three  cheers  for  Qen.  Grant  and 
Congress.]   Then  tellan  citizens,  ve  might  as  irell 

res^TttCT^emfi'irT and  pJ^l'ail ^rahee^rs]"  l"^re° 
senting  myself  in  the  fen  remnrks  t^at  I  intended  to 
make,  my  intentiou  was  to  address  myself  to  your 


,   (Chi 


:  iudgmi 


d  the  ninligi 
■  object 


y  of  y 


oyc.  in  tuia  cronu  nere  lo-ni^ai.  icio  remark  aos 
beeu  made  "  Trajlor,"  "Traitor  "7  My  countiymen 
will  you  hear  me?    FVoiees  "  Yes"]    And  will  yon 


son— not  as  Chief  Executive  but  aeting  in  any  other 
ospMity— ever  deserted  any  prinaiple  or  violated  the 
Conntitudon  of  hia  country  [Cries  of  "Never  "  and 
"  You  abandoned  ronr  party?'] 

Let  me  ask  thla  large  and  mtolli  gent  audience  here 
to-night  if  your  SeoieUry  of  State,  who  served  four 
years  under  Ur.  Lineolii,  and  who  was  placed  upon 
tilcbuloher'slLloek.uitireTe,  and  chopped  in  pieces, 
hacked,  and  aoaned  all  orerliy  the  ossRsrin's  knife, 
when  he  turned  traitor?  ("Cries  of 'Never.")  Butifl 

mation  nere  to-night.  I  wonld  imitate  one  of  the 
ancient  tragedies  that  we  have  auch  a  graphic  ac- 
-        -    '     -     ,IwouldtakBWillio)n!l.Seward,aiid 


ouldlirii 
3od  bll^ 


D'')  Yes,  I  w 


n  (ATI 


armenta,  caused  by  blood  from  wouniis  inflioled  by 
■    ■    '     -fe.    (Three  '••  '       " 

Id  his  bloody 


ingedf  [Andlnouldgivetheie 


and  hang  Thad.St«i 

I  tell  you,  my  conntrymen.  1  nave  oeeu  nguiing 
the  South.  They  have  been  whipped,  they  have 
beeu  crushed;  and  they  are  very  wilUngto  acknowl- 
odire  their  error  and  accept  the  terms  of  the  Consti- 
tntion ;  and  now.  as  I  go  around  the  circle,  having 
fouebt  traitors  at  the  South,  Xara  prepared  tofisht 
traitcra  at  the  North.  (Cheers.)  &od  being  willing 
with  your  help  (Criea  ^'We  will  do  it."  and  "Wo 
won't  do  it.")  they  will  be  crushed  North  and  South, 
and  this  glorious  Union  of  ours  will  be  preserved, 
and  in  coming  here  to-night  [it]  was  not  coming  as 
the  Chief  Mngiatratcoflwenly-BveStatea.  No.  I 
cnmehere  to-night  as  the  Executive  of  3S  States. 
[Cheara.]  I  come  here  to-night  with  theflagofmy 
country  in  my  hand,  a  constellation  of  36,  not  twenty- 
five  stars.  [Cheers].  I  come  here  to  night  with  the 
constellation  of  my  country  intact— {noiae  and  con- 
fusion]—deUrmincd  to  defend  the  Constitution  of  my 
country  let  the  consequences  be  what  they  may.  I 
comehoreto-nigbtwiththoTJoion,  the  entire  oirele 
of  the  States  [not  a  segment  of  a  circle.]  (A  voice 
"How  many  States  make  you  President?'^)  Mow 
many  States  made  me  President?  Wa'n't  you 
against  secession?  ["Yea."]  Were  yon  for  dissolving 
the  Union?  ["No"]  Were  yoa  for  dividing  this 
Government?  ["No."]  Then  I  am  President,  and 
I  am  President  of  the  whole  United  States.  [Choars.I 


-J other  thing,   i understand  the  discordant 

this  crowd  here  to-night.  And  I  will  tell  yon  fuither- 
more;  he  that  is  opposed  to  the  restoration  of  the 
Oovemment  and  the  re-union  ofthe  States  is  us  great 
a  tridtor  as  Jeff.  Davis  or  Wendell  Phillips  [Loud 
Cheers]  lam  againstboth  of  them  <A  voToe  ^' GiVB 
ittothem")    I  am  againstboth  of  them. 

I  fought  the  trutors  of  the  South,  and  I  will  now 
fight  them  in  the  North.  And  I  will  tellyou  another 

with  Them  Md'kboSfthom^When  eom"o*ot  you  t^ 
about  traitor  in  the  South  you  hadn't  courage  to  get 
outofyour  [closets]  but  per3uaded[somebody  else]  to 
go.  (Laughter  and  applause.]  The  courageous  men- 
while  Sranl,  Sherman.  Farra«ut,-the  long  list  of 
the  distiitguished  sons  of  the  United  States— were  in 
the  field  of  battle,  leading  on  their  gall.int  hosts  to 

Kmeen!]  "reries'ijf '^bSiV"] '/    '  ■       ■■      ■ 


med  hoD 


ly  of  them  leav- 


,.,„_ speculating  and  com- 
mitting frauds  upon  your  govammont.  [Laughter 
and  cheers.]  You  pretend  now  »s  great  reapact  and 
sympathy  for  the  poor  brave  fallow  that  left  hisarm 
on  the  battle-field  [voices  and  cont^ion)  I  under- 
stand you.  And  you  may  talk  about  the  dignity  of 
the  President  [it  ue  does  not  make  a  speech  on  the 
22d  of  July  or  the  22d  of  EebmaryJ 
IhavB  been  with  you  <A  voice  "^atwas  wluaky") 

I  have  bean  with  you  in  the  battle  of  this  conati?. 
And  I  can  tel!  you  furthermore  I  know  who  has  to 
payforit.  These  brave  men  shed  their  bloodj  yon 
apeeulated  and  got  the  money,  and  now  the  great 
mass  of  people  must  work  it  out  (oheers)  [and  oil 
this  hanging.]  Icare  not  for  your  prejudice:  it  is 
tjme  fortha  great  mass  of  the  American  people  to 
understand  what  your  designs  ore.  TAvoice.  "That's 
so,"]  and  in  addition  to  this,  th .  _ 

. ..  . — in  proposedto 


proposing 


to  come  to  terms,  even  proposedto  come  forward  nnd 

Eoy  their  part(AToice—"Letlhem  come.")  Isaythen 
:t  them  come.  <A  voice— "That's  rigbt'O  and  IheH 
brave  man  that  conanered  them,  and  after  having 


rated  them. 


im,  [t)§if bile)  theBe'ge"ntramen'wTth  the 
upon  their  necks,  wha,t  da  Ibef  si    ~ 


heel  of  pv , —   — ,  --.  - 

They  do  not  say  Bnythlngabout  it— [A  voice— ■'  What 
did  (General  Butler  say  ?"]  Gen.  Butler?  [Hissesl 
What  does  General  Grant  say?  ICheerO  And 
what  does  General  Grant  soy  about  (Jeneral  Butler  ? 
[Laughter  and  applause]  What  does  Gen.  Shei- 
°    "  Toiae~"Wliat  did  Gen—'  =■—:■■— 


ly?    (A  VI 


nity.    There! 


leral  Sheridan 

Sheridan  fought  for 

let  this  all  pass.    I  oare  not  fin 

,.„ it  will  respect  their  fellow  citiien  when- 
ever ho  is  entitled  to  respect,  [A  voice  "  that's  so,"— 
and  cheera.]  There  is  anoUier  portion  of  tbem  that 
have  no  ■respect  for  themselves,  and  consequently 
they  oannot  respect  anybody  else  [criea  of  Bully,  ana 
oheers.  and  other  axclomatiouB  in  the  audience.]  I 
know  a  gentleman  and  a  man  whenever  I  aan  see 
him.  Andfurtbarmore,  Iknow  [when  I  look  a  man 
in  the  faoo  and  can  see  him]— [The  President  was 
here  understood  to  eipreH  a  wish  that  ho  could  see 
some  one  in  the  crowd]  I  will  bet  now  if  there  can 
be  a  light  that  cowardice  and  treachery  can  bo  seen 
it.  [Langhter  &  cheers]  Come  out  hera  whera  we 
can  see  you.  (Cheers)  Andif  ever  you  shoot  n  man 
'"   '      '      thedarkandpnUyourtriggerwhen 


,,  We  (fought) 


no  one  is  by.    [Cheers]     _ 

have  been  fighting  them  for  five  yi 
it  out  on  ,the  Southern  end  of  t 

yon  will  see  that  he  has  ceased  to  ue  a  man.  jtni  in 
censing  to  be  a  man  he  shrank  into  the  dimensions 
of  a  reptile  [Cheers.]  And  having  so  shrank,  as  an 
hpncit  man  I  will  tread  upon  him.    I  came  here  tc- 

when  provoked,  roy  nature  ia  not  to  (advance),  but 
it  is  todafend  [Cheers.]  Audwhenanoroached  upon. 
I  car8_  not  ttom  what  Quarter  it  conies_.  it  ia  entitled 

As  yoni  Chief  Ha^strate  [have  I  Mi  for  taking 
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ubeiCy  otornuohcd 
briua  plwed  ■' 


t  the  Constitution  of  my  ooantn 
leroocbmenta  of  ths  eavmy  upo 
A  rights.)     I  saw  ttie  citaiiel  o 

linei,  Iliave  dared  t 

TOice-God  bless  An 

')    UhoDldlliaTeeaFsaudaotlimr 


.■■Biilly.' 


dBB  pliici 

drew  Jo  bill, 

Should  I  haye  _  „_= ., , 

"Ho.Qo")  ThoQif  thiBbBriBbt.thohoadandfroiit 
Of  my  ofrendmB  isin  [saying]  when  the  Cor«'''"i'"" 
-of  my  conn  try  woa  tram  [)ifld  upon.    *"*  — ' — 

And  let  mo  say  to-nigbt,  tiioogb ,  . ^ 

tiirontened,  though  it  hiabseD  said  that  my  blood  it 
tobaahod.— [Atoioo— "loan'tSBoit."]  Letmo  say 
to  those  that  thirst  for  my  blood-^A  Toioe— "There 
is  better  blood  tban  touib  shed.")— Let  me  say  to 
those  wbo  are  still  willing  to  sacrifloo  human  life, 
let  me  say  to  those,  if  you  want  a,  victim,  and  my 

ibr  you.")  [Ihe  eoafusion  prevented  the  reportei 
IVom  healing  Che  remainder  of  the  sentenee  save 
the  words  "and  the  indiTidaal  nho  addresses  yon 
•"-night"]  Erect  yonr  altnrif  you  still  thirst  foi 
ood.WriMof  ■■Never,")  Andif  you  iiB,nt  it,  lak« 


aoe  forliis  ■ 


abidiJig  plaoe  fbr^is  ehildi 

Johnson  in  the  face  and  say  ttiat  he  was  not  his 
Itiend?  Where  is  the  man  that  has  participated  in 
any  and  all  our  wars,  since  onr  war  with  Mesieo 
down  to  the  present  time,  that  can  put  his  finger 
upon  any  one  act  that  goes  to  prove  [but  what  he 
stood  at  all  times  for  the  oountry  ?l  (A  •"'""  "  Thn. 
is  ao."J    Then  what  ia_m^_  offending? 


Freedmen's  Boreau  Bill,  And  I  ciw'teil  Vouwhat 
His,  (Aroice-"Iell  lUk")  Before  the  Seboll ion 
commenced  there  were  font  million  of  persons,  that 
were  called  euloied  penona,  thatwere  held  as  slaves 
by  about  SlO.DDDtteopIe  living  in  the  South.  These 
340,000  staTeboldera  paid  the  expenses  [worked  the 
negroosj  as  Ihey  are  oommonly  called,  — ^    '  """ 


of  the  year,  [whsnj  the  i 


9,  tohaoco,  a 


ttho 


on,  they  put  the  profits,  if  there  w 

sockets.    In  many  instances  ther. 

profits,  [thus  ho  that  bonghC  the  land  and  the  slaves 
oame  out(?)]  Well  that  is  the  way  tho  thing  stood 
before  the  rebelliou.  The  rebellion  commenocd,  the 
slaves  were  tamed  loose,  and  then  no  come  nii  to 
the  Freedmen's  Bureau  Bill.  What  didthuFreed- 
men'sBurcauproposB?  It  is  to  appolnta'onM  «-'> 
snb-^ents,  in  all  Che  States,  counUes,  : 
trieU.  and  parishes,  nitb  power  Co  makt 

hire  (hem  oat  and  to/lispose  of  theui  i  and  in  ]Lddi tion 

to  aid  the  ezcoation  of  the  Freedmen's  Bureau  Bill 
{A  voice— "Bnlly.")  I  never  fear  clamor  (A  voice- 
"flood  for^nu.'')  I  never  [have]  been  afraid  of  the 
people,  fbrit  isiatheml  relied,  and  nnon  them  I 
always  relied.  Then  when  I  got  the  truth,  the  argu- 
ment and  Hie  fact  and  reason  on  my  side,  neither 
olamor  nor  IVowns  nor  menaces  can  drive  me  IVom  my 
purpose.   [Cries  of  "Bully,"  iindobeen] 


a  a  fair  start 
nee,  and  hUTint 
Erodnced,  to  appropriate  the  prodoct 
ibor  to  their  o " ■" 


lorti  to  work,  p 


luce,  and  having  worked  and 


IJroBdi . „. .._ 

mnst  take  charge  of  four  million  of  slaves.  (Cries  of 
"No,"  never.)  ThoFreodmen's  BnroBnoomosatong 
and  proposes  to  appropriate  a  tVaction  less  than 
Sl2,000,(»»toBostainthisPreedmen'sBnroao.  Iwant 
to  give  some  facts;  I  ivant  to  put  the  nail  in,  and 
having  pal  it  in,  to  clinch  it  on  the  other  side, 
LCheersJ  Then  we  come  along  and  propose  at  the 
beginning,  as  an  initiative,  to  appropriate  $12,000,000 


todefray  the  expense  of  emancipaling  fonr  million 
of  slaves.  In  the  first  instance  it  has  cost  yon  three 
thousand  million  of  dollars.  Three  million  of  dol- 
lars }'Uu  bnvD  expended;  and  after  having  given  a 
full  and  fair  opportunity  to  enjoy  the  products  of 
his  own  labor,  then  these  gentlemen  that  are  such 
great  philanthropists,  that  are  such  great  friends  to 
humanity— the  great  masses  of  the  people  who  toil 
and  labor  six  days  in  the  week, and  someof  themnut 
even  restingon  thoTtb,  must  be  taxed  to  pay  $12,000,- 
000  to  sDstaio  that  Freedmen's  Bureau  [The  system 
so  kept  on  the  country  would  run  up  to  fltty  millions 
of  dollars].  In  the  days  of  John  Quinoy  Adams 
813,000.000  was  looked  upon  as  an  

£12,000.000  for  the  Freed  men's  Bm 
tioD  myeountiymen.  Ihavenot) 
(Cheers) 
XourattenOon,  Iwould  rather 


them  ■- 


f    Thoi 


i  proposition  staads  t( 
joathtotbeirnewtask 


.,au=,.i  4,000,600  of  si 
aslhave  fust  told  yon- 

maaters;  [yes,]  a  worse  system  or  slavery  tnan  ever 
existed  before  [was  to  transfer  four  million  of  slaves 
toanewsetof  taak-maators  who  were  to  work  them, 
to  control  them,  to  make  their  contracts:  and  in  the 
end  if  there  were  any  profits  made,  they  wosld  pnt 
them  into  their  own  pockets  instead  of— [the  re- 
mainder of  the  sentence  was  broken  by  cheers  and 
voices  ■'True"  ■'I'roe"].    But  on  the  other  hand,  if 

losing  business,  you  the  people  had  to  foot  up  the 
bilJ  and  tho  Government  pay  the  expense.  That  is 
the  Freedmen's  Bureau  Bill. 

Now  when  they  talk  about  power  and  nsurpation, 
t  stand  to-nigbt  where  I  have  always  stood.  [See 
this  measure  before  you.]  Before  this  Congress  came 
up  or  this  rebellion  commenced ;  andbeoausol  op- 

nnap^    it.   ovorciBinj-  nne    of  tho   mosi   coi> B nrVBt  1  on 

itious  of  the  01 


sentative  otthepeople,  the  people's  tribune 


m  Rtopplng  the  measore  until  you  can  get  th 

to  consider  iti    [A  voioe  "  No."J    Then  as  , 

bune,  as  jonr  lepresshtatlve,  I  said  when  this  bill 
was  [passed]— and  a  bill,  too,  if  I  had  been  disposed 
and  with  plenty  of  power,  I  could  have  taken  it  into 
my  bonds,  with  thonsands  of  satrabs  and  from  12  to 
50  miUloni  of  expenditure,  I  could  have  declared  my 
self  dictator,— I  said  no,  that  the  power  Is  where  the 
ConstitatioD  placed  It,  in  the  hands  of  the  people. 
(Cheers)  Somncbfor  the  Freedmen'a  BureanBlll. 
And  if  I  wae  disposed  to  [comei  along,  in  oonnee- 
tion  with  this  [and]  call  yonr  attention  to  the  Civil 
Rights  Bill,  it  is  only  more  euormons  than  the  other. 
[Confused  voices  mingled  with  cheers.]    And  let  me 


talked  ohont  forming  a  league  with  hell  and  a  cove- 
nant witb  the  devil.  [Langhtcr  and  cries  of  "bully."] 
'-" intrymenhere to-aigl--  ■■-■-■--■ 


God  who  spoke  mo  into  ex 
In  bidding  you  farewell, 
this  Congress  which  ha^  b 


to  restore  tbeUi 
■■No."]  ButontI 
thing  in  their  pov 
issoH   Bntheca 


m'ind^Ukh 
ninds  of  theii 


I  where  I  did  w 
c  been  denoun 

ffired  raorVthan^Iflcrlea  orVooni 


imenced,  I 

[Cries  of  '■Never."]   My 

who  has  suffered  more  th 

Wbohns  run  greater  risks, — who  tiasdoi 
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I  toftt  KldMBs  yon  hare  tfl-night  ?  [Oriiaof  "No  rm 


{Voices— ■  That's  so  i"  s 

tiOD  of  poirer:  and  tho  actompt  nu  been  (.TJ  everr 
laan  that  held  a  place  in  theli  district;.  Tbo  Fresi- 
rtent  cannot  oonlcol  it— ohnoj  [my]  CongresBinen 
floiitrol  it.  [Langhter.l  Yes,  your  assessors  aod 
uollBolora  and  postmnsters— (A  Voice— "Hit  'em 
lyfaiii.")— Why  they  ased  to  have  an  asiom  in  old 
times  thai  rotation  in  officewas  a  good  thing.  Wiish- 
mgton  used  to  think  so.  Jefferson  thoDeht  so,  Mon- 
roo  thought  so :  Jnokson—God  bless  him  I — thought 
so.  [Cliecra,  a  Voiee.  "  Here's  a  second  Jackson.'*] 
Bntnow  when  we  talk  about- [ThosentoHce  was  in- 
terrupted by  conftislnn  in  (he  assembly.]  Your  at- 
tention.   I  Bould  rather  have  your  attention  [than 

Now  how  doc's  the  matter  stand?  Why,  this  gang, 
ihispingofoornioraots  and  bloodsuckers,  tbatliavo 
liTfldotliomeandfaKened  upon  thecountry  the  last 
four  or  five  years,  never  going  into  the  fteld,-oh, 
they  are  great  patriots  and  everybody  [wants  to  turn 
themont(H]    took  at  themj?.]  Everybody  are  trai- 

of  legislation  proposed,  to  dowhat?  [Whythat  tiieso 
men  shall  not  be  turned  oat,  "We  have  got  our 
pariicnijr  friends  in  power  in  the  distriots"?)]  and 
tho  President,  the  tribune  of  the  people,  tho  only 
channel  through  which  yoti  can  reaoh  and  vaeate 


inin.isd 


cause  hectands  [in  vindication  of  the 

people.  (Cheers.)  All  it  wants  is  for  the  country  to 
[undoFstanjl,!  I  think  the  time  has  come  when  those 
who  harestiU'ed  at  home  and  enjoyed  all  the  fat  of- 
lices  lour  orflve  yearB,  gotrlch,— I  think  it  is  noth- 
ing more  tlian  right  that  a  lew  of  those  who  hare 
fought  the  battles  of  the  ooonliy  [as  well  as]  otbera 
who  have  staid  athonieTshould  join  in]  the  benefits 
of  the  victory,  CHow  It  fs  with  Tennessee?  Why.it 
13  that  [I  mean  tosaythat  I  stood  upwith  these  men 
at  home]  and  in  the  field,  and  Ood  being  willing,  I 
intend  to  stand  by  them  again.  [Cries  of  "Good," 
"Bully,"  and  cheers.] 

Then,  myconntrymen,—!  have  been  drawn  into 
this.  I  intended  simply  to  make  my  acknowledge- 
ments for  the  cordial  welcome  that  you  have  given 
me..  But  even  in  goine  along,  passing  the  civilities 

on  I  will  resent  it  in  a  proper  manner.  LOriea  of 
"Good"  &  cheers.]  Then  in  parting  with  yon  here 
to-night,  if  I  know  the  feelings  of  my  own  heart, 
(here  is  no  anger.  I  have  no  revengehil  feelings  to 
gratity.  (A  voice  Ererybodylovesyou")  Allthat 
I  want  is— now  that  peace  has  oome,  now  when  tho 
war  is  over — is  for  all  patiiotio  and  Christ  Ian  men  to 
rally  round  the  standard  of  their  eonntry,  and  unite 
in  one  [eternal,  natrlotlo  oath,]  and  swear  by  the 
altar  and  their  Cbd  ^at  all  shall  gink  together  but 
what  this  Union  ihall  be  restored.  (Cheers.)  Then 
in  partingwith  you  hare  to-night,  I  hand  over  to  you 
this  flag,  nut  with  2S  but  irith  8S  starsj  I  hand  over 
to  you  the  Constitutjon  of  my  country  unimpaired, 
though  breaehes  havo  been  made  open  It.  with  the 
confident  hope  that  yon  will  repair  the  breaehes  and 
preserve  the  Constitntipn  intaet.  I  handlturerto 
you.  in  whom  I  have  always  trusted,  and  upon  whom 
I  have  always  relied,  andsoferlhaTenererdeierted. 
And  I  foel  confident,  though  speaking  here  to-night 
for  heart  that  responds  to  heoiir-men  that  agree  in 
principle,  men  that  agree  in  some  great  dootrine 
[that  compare  ideas  or  notitfns.  when  they  come  to 
■'  '--luro[.^otingin  harmony  and  concert.]  Then  in 
Lg  with  yon  to-night,  1  hand  over  the  fine,  the 
Ltution  and  the  Union  into  bauds  that  I  know 


d  felt  malignant  n 


yourfolks  at  home  before  you  go  to  the  negroes.  You 


(at  the  negroes  vote  in  Ohio  before  you  talk  about 
negroes  voting  in  Louisiana.    LA  voice  "  Never. "] 

tho  mote  that  is  in  your  neisbbor'a.  You  are  very 
much  disturbed  about  New  Orleans,  but  you  won't 
let  a  negro  [go]  to  the  ballot  boi  to  vote  in  Ohio. 
[Then  my  eounttymen  this  is  my  claim]  We  under- 
stnnd  these  questions. 

Then  in  parting  with  you-[The  spoech  is  not  con- 
cluded ip  my  notes— D.  0.  MaEwen.] 

[Clevaiaud  Eetald  report.] 
Prest.  Johnson  then  stepped  forward  and  spoke  as 

PRB9T.  JOHNSON'S  SPEECH. 
Fellow  Citiiens  of  Cleveland :— Itis  not  for  the  pur- 
pose of  making  a  speech  laame  hero  to-night,  lam 

of  strangers  in  referenoa  to  seeing  individuals  who 
are  here  amongst  US.  [Louder.]  You  must  remem- 
ber there  are  a  good  many  people  here  to-night,  and 
it  requires  a  great  voiee  to  reach  the  utmost  verge 
of  this  vast  aadiance.  I  have  used  my  voice  so  con- 
stan  tly  for  some  days  past  that  I  do  know  as  I  shall 
be  able  to  make  you  all  hear,  but  I  will  do  my  best 


hear  him  speak,'  and  hear  what  ha  would  hav 

■lut  the  fact  is  General  Grant  is  not  here.    B 

As  ill.    His  health  will  not  permit  of  his 
before  this  aiidience  to-night.    Itwoulc 


&  you  01 


ee.  and  while  t  ai 
«-night  on  our,  tour 


me'  of  Stephen  A.  Dougias  tc  the  eitiiens  of  Ohio. 
iL  is  a  name  familiarto  you  all,  and  being  on  a  tour 
to  participateintheceremonies.  and  passinit  through 
your  State  and  eecdon  of  country  and  witnessioe 
the  demonstration  and  manifestation  of  regard  & 
rospect  which  has  been  paid  me.  I  am  free  to  say  to 
you  that  so  far  as  I  am  eonoerned,  and  I  think  I  am 
speaking  for  all  the  company,  whan  I  say  wa  feci 
eitremely  gratiaed  and  fiattered  at  the  deraonstra- 

paseed.  and  in  being  fiattered,  I  want  to  state  at  the 
same  time  that  I  don't  consider  that  entirely  per- 
sonal, but  as  evidence  of  what  is  pervading  the 
public  mind,  that  there  is  a  great  iasue  before  the 
country,  and  that  this  demonstraiion  of  feeling,  is 
more  than  anything  else,  an  indication  of  a  deep 
interest  among  the  great  mass  of  the  people  in  regard 
lo  all  these  great  questions  that  atritato  the  public 
mind.  In  oomlBg  baforeyou  to-night,  loome  before 
von  as  an  American  oitizen,  and  not  ' 
Magistrate.    1  claim  to  be  a 


.. _ JiliSeo°o^thc 

.juthem  States,  and  an  inhabitant  of  one  of  the 
Statu  of  this  Union.  I  know  that  it  has  been  SMd. 
and  contended  for  on  the  part  of  soma,  that  I  was 
an  alien,  for  I  did  not  reBido  In  any  one  of  the  States 
of  the  Union,  and  thereftire  I  could  not  bo  Chief 
Magistrate,  though  theStatea  declared  I  was. 

But  all  that  was  neoessory  wassimply  to  introduce 
a  resolution  declaring  the  office  vacant  or  depose  the 
occupant,  or  under  some  preteit  to  orefer  artiolos  of 
impeachment,  k  the  individual  who  occupies  tho 
Chief  Magistracy  would  be  deposed  and  deprived  of 

But,'  feliow-eitisans,  a  abort  time  since  you  had  a 
tiokat  before  you  for  the  Presidency  and  Vice  Fresi- 
dcncj-;  I  was  placed  upon  that  ticket,  in  conjunotioo 
with  a  distinguished  fellow  citizen  who  is  now  no 
more.    (Voiee,  "  a  great  misfortuiia  too").    I  know 

admit  the  nays  of  Providence  are  mysterious  ani 
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te  buC  uncontro]a,ble  by  those  nho  von 
Dfortiiimt«._  Iwas  Boing  lueaymyconr 

>      Bticket.  IfaerewaiiiE  pJatformpropan 

d  by  those  who  pluced  me  upon  it,  u 

"  ■'■•'-"■»i"g  all  kinds  of  miereptesonti 


an  hag  beon  ponredantiDoMilhEtandine 
nmB  of  hlialincB  have  tiulaeod  mi)  and 

1  haTesntereduponthedia- 

-.!..  __..  r^ii  (ayhad  my 


a  enbsidi- 

maligned . 

ebOTge  of  myofBdal  dnti._.. 

EredeoesEor  have  lived,  the 
aye  been  poured  out  on  htm  icriee  or  never,  nerer, 
never.)  I  come  here  to-night  in  passing  along,  and 
hemp  called  upon,  for  the  purpose  of  eiohonging 
opintODB  and  views  astime  vould  permit,  and  Co  aa- 
eerCainif  necDDldwho  iras  in  the  nrong. 

I  appear  before  von  lo-night  and  t  want  to  to  say 
this:  that  I  have  lived  and  been  among  all  Amen- 
nan  nBople,  and  have  repreaented  them  in  some  oa- 
■  for  the  last  twenty-five  yoars.    And  whore  ia 


reL 

that  I  have 
Place  their 


there  is  . , 

one  single  hair  breadth  of 
uDviuiiuii  iruin  one  miigla  pledge  I  bayo  made,  of 
one  sin Ele  violation  of  the  Oonatitntian  of  tbo  coun- 
try. What  tongue  does  he  spook?  What  religion 
doeahe  profeaar  Let  him  come  forward  uod  place 
his  finierupan  one  pledge  I  have  violated.  (A  voice. 
"HangJeifIlavla"):(Mr.Preaident resume?.)  Hani? 
Jeffllavis?  Hang  Jeff.  DaviaV  Why  don't  yon7 
(AppiauBO.)  Why  don't  youT  (Applause.!  Have 
you  not  got  the  Court?  Have  yon  not  got  the  Conrt? 
Hove  not  yon  jot  the  Attorney  General!  Who  Is 
yonrCliief  Justiee— and  thatretuaed  t^  ait  upon  the 
trial?  (Applauae.)  I  am  not  the  Pioaeculing  At- 
torney, lamnotthejury.  Bnt  I  will  tell  you  what 
I  did  do:  I  called  upon  your  Congress,  that  is  trying 
to  break  up  tbe  Qovemment,  (immense  applause.} 
Yes.  did  your  Congreaa  order  banging  Jclt  Davis? 
(Frolonged  applanse,  mingled  with  hiaacs.)    . 

But.  fallow  citiiena,  wehadaewellleCtbeiingsand 
prfgudioeg  pass :  letpasilon  labBide;  let  reason  ra- 
Biune  her  empire.  In  preaentinR  myself  to  yon  In  ths 
mr  remarks  I  Intended  to  moJce,  my  inteatioii  wns 
to  addreaamyself  to  yonr  jndgmentand  to  yonigood 
Benao.  and  not  to  your  anger  or  the  malignity  of  your 
hearts.  This  woa  my  obieot  in  presenting  myaclf  'on 
thia  oecosian,  and  at  the  same  time  to  tell  you 
good-bye.  I  have  heord  the  remark  made  in  Uiia 
erowdto-night. "Traitor, traitor!"  (Prolonged oon- 
faslon.)  My  eouDtrymen,  will  you  hear  mo  for  my 
CauseT  For  the  Conatitulion  of  my  country?  I 
wont  to  know  when,  where  and  under  what  eircum- 
stanees  Andrew  JohnEOn,  either  as  Chief  Eiceutive, 
or  in  any  other  CMaoity  ever  viulitted  the  Conalitn- 
tion  of  his  country.  Let  me  oak  thia  large  and  in- 
telligent andienoe  here  to-night,  if  your  Secretary 
of  State,  who  served  four  years  undei  Mr.  Lincoln . 
whowaB  plased  under  the  butcher's  blow  and  ei- 

Ei>sed  to  the  OEsassin's  knife,  when  he  turned  traitor. 
f  I  were  diaposed  to  play  orator,  and  deal  in  de- 
olomation.  here  to-night.  I  would  imitate  one  of  tbe 
andent  Irasedias  we  nave  such  account  of— I  would 
take  W  illiam  H  Seward  and  open  to  you  the  scars 
he  haa  reoeived.  I  would  enhibit  hia  bloody  gar- 
ment  and  show  the  rent  cauaod  by  the  assassin's 
knife.  [Three  cheers  for  Seward.]  Yes,  I  would  un- 
fold bieliloodygannentshere  to-night  and  ask  who 
had  oommitlod  troasoo,  I  would  ask  why  Jeff 
Davis  wna  not  hung?  Why  don't  you  hang  Ihad 
Stevens  and  Wendell  Phillips?  I  can  tell  you,  my 
countrymen  I  have  been  Gehting  traiti^ra  in  the 
South,  [prolonged  applause,]  and  they  have  been 

_!..__. i     __._._,. ig.   at' 

)f  thi 


And  now  as  I  pi 


irele.ha 


q  fight  tr 


Constitn- 
lught 


they  would  beoruBhed  worao  flian  the  traitors  of  the 
South,  and  thia  glorious  Unioo  of  oura  will  bo  pre- 
lerved.  lu  coming  here  to-night,  it  was  not  coming 
isChiofMacistrateoftwenly-five  Stales,  but  I  come 
here  aa  the  Chief  Magiairate  ot  Ihirly-six  States.  I 
eame  here  to-night  with  the  Hag  of  my  country  in 
my  hand,  with  a  eoDsteUation  of  thirty-aii  and  not 


>-night  with  the 

.   determined  to 
ices  be 


Constitution  of  mv  cou 

defend  tho  ConstitutioL, 

whattbeymay.  I  camebereto-nightforthcUi 
the  entire  circle  of  thoaeStatea,  lA.Voioo.  "now 
many  States  made  you  President?"]  How  many 
gtatosmade  me'l-residentT  Was  you  against  seces- 
sion? DoyouwunttodissolvotheUnion?  (Avoice. 
No.]  Then  I  am  President  of  the  whole  United 
States,  and  I  will  tell  yon  ono  thing.  I  undcrstnuil 
the  discordant  notea  in  thia  audience  here  to-nigbt. 
Andlwill  tell  you  furthermore,  that  he  that  ia  0|.- 
poaedto  the,  reatoration  of  the  Government  and  tbe 
union  of  the  States,  is  oa  great  a  traitor  as  Jeff 
Davis,  and  I  am  against  both  of  them.  Ifougbt 
traitors  at  the  Sonth,  now  I  fight  them  at  the  North. 
(Immense  applause.) 

I  will  tell  you  another  thimr;  I  know  all  abont 
those  boys  tbaC  have  fought  lor  their  country.    I 

besieged.  Ikpow  whowas  with  them  when  Bomeof 

ontofyouroloae'.s.butpersuadedsomebodyclsetogo. 

Very  couragooua  meul    While  Grant.  Sherman, 

Farrasut,  and   a   long   host  of  the  distinguished 

sons  of  the  United  States  were  in  tbe  field  of  battle 


id  object 
id  of  Feb: 


talk  about  the  doty  of  the  Prosi..™. ■. -^ 

his  apeeob  of  the  22d  of  July,  (Voice,  "Sad  of  Febru- 
ary")—22d  of  February.  I  know  who  have  fought 
the  battlea  of  tbe  country,  and  I  know  who  ia  to  pay 
for  it.    Those  brave  men  abed  their  blood  and  you 

Eeoulated,  got  money,  and  now  the  great  moss  of 
0  people  must  work  it  out.  (Applause  and  confu- 
sion.) loarenotforyourprejudiceB.  Itiatimefor 
the  great  mass  of  the  American  people  to  understand 
what  your  deeigna  are  in  notadmitting  the  Southern 
States  whan  the^  have  come  to  terma  and  even  pro- 
posed to  pay  their  part  of  the  national  debt.  1  soy. 
Let  them  oome:  and  those  braye  men.  having  con- 
quered them  and  having  prostrated  them  in  the  dust 
with  tho  heel  of  power  upon  them,  Whntdo  they  Bay? 
(Voice, ■'WhatdoesGenerfllBiiTi.EBsay?")  General 
BdtlbeI   What  does  Genor_alGrant^ay?   Andw^  — 


General  Grat — , 

does  General  Sherman  say? 
of  tbe  Qovernment : 


fought  for  it. 

maligniM.   There  1 
trymen  that  will  rt 


iral  BtJTLBB?  What 
[e  says  he  isforrea- 
id  General  Sherman 

let  thisall  pass.   I  care  not  for 

pect  their  fellow  citisrn  when- 
everuQis  eniiiijea  lO  reapect,  and  there  ia  another 
portion  that  have  no  respect  tbrthemseivBB.  and  con- 
sequently have  none  for  anybody  else.  I  know  a 
gentleman  when  I  see  him.  And  furthermore,  I  know 
when  Ilookaman  in  theface-[Voice,-"  Which  you 
can't  do."]  I  wiah  I  could  aee  you,  i  will  bet  now. 
if  thereoould  be  a  light  reflected  upon  your  face  tbat 
cowardice  and  treachery  could  be  Been  in  it.  Show 
yourself.   Come  out  hert     ' 


d  pull  yi 


and  in  t1 


.  dark 


n  the  Southern 
a  the  other  direi 
a  Insulted  me  to 


an  honest  m 
ni^t  not  t( 


jor.  lunden. , 

1  for  five  years.  We  fought  it  out 
od  ofthe  iine.now  we  are  fighting 
ion.  And  thoeo  men— such  a  one 
aight— you  may  say,  has  ceased  to 
(leasing  to  a  man  shrunk  into  tho 


aistanoo  at  tbe  threaiiold.  As  your  Ch 
ate  I  have  felt,  after  taking  an  oalh  to  a 
Dnatitutionormycouutry^thutlsawtbo 

,w  tbe  citadel  pfiiberty  intrenched  upon 
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And  let  me  say  tD-nlght  tbst  m 


aaorifiea  my  life  [deriaive  laughter  and  cheers,!  if  yon 

altar  and  ^^IndiTidiafwho  JIdd?B!Be™yon  to^nfght! 
vhile  here  a  viaitor.  (Na,  Ko,"(md  laughter]  erect 
yourallar  if  you  still  thirst  forblood.  and  ityouwaut 

and  lEiy  htm  apon  yanir  altar,  and  the  blood  thatnovr 

puar^  out  as  a  lest  libation  to  freedom.   I  love  my 

anTthingto  the  contrary.    Then  what  ismyoffenEe? 
!es,  "You  ain't  a  Kadioal,"  "New  Orleans," 

n'n     finmohnrf.  sot™  "Vntn."     Votn   of  whatt 

ill,  and  in 

ir  argument  here  to-nisht,  if  you 

do  not  underetand  what  the  Freedmen's  Bnreaa  fiill 
IB,  I  eftn  tell  yon.  [Voiee-"Tell  ua"]  Before  the  re- 
bellion there  irere  4,000,000  called  colored  peraoDa 
held  as  slaves  by  about  3  JD,000  people  living  Id  the 
South.  That  ia  340,000  slave  awnera  paid  oxpensea, 
banght  land  and  worbed  tha  nagroea.  Bad  at  the  ex- 
plraUon  nl  the  Jtai  irheD  aottoD,  Cobaoco.  and  rioe 
waa  gathered  and  aald,af  ter  ollpuing  expenses,  these 
^ve  ovners  pnt  the  money  in  weir  pocket— (slight 
intetruptionh^our  attaatlon — they  put  the  prop- 
erty in  tiieir  pocket.  In  many  instanoes  there  w,is 
no  profit  nnd  many  come  ont  in  debt.  Well,  that  is 
the  way  things  stood  before  the  rebellion,  The  re- 
bellion oommenoed  and  tho  slaves  neie  tumedloose. 
Then  ve  come  to  the  Freedmea's  Bureau  Bill,  dud 
what  did  the  bill  propose?  It  proposed  to  appoint 
agentaandsnb-a^entsinalltlieoities,aaunties,sohool 
diatriots  and  pariBhes,  with  power  to  make  conlraots 
for  all  tho  slaves,  power  to  control  and  power  to  hire 
them  ont— dispose  of  them,  and  in  ndditioa  to  that. 


Now   [clamor  and  confusion]     I  never   feared 
clamor.    X  have  never  been  afraid  of  the  people,  tor 


i"K' 


Now  to.  the  Froedma 

enual  ohanoo  and  fair  st 
port — to  work  and  prodi 
prodooed,  to  have  theii 


aving  worked  and 
lerty  and  apply  it 

.„ „„„  „_„,-._   .-ced men's  Bureau 

comes  and  aayswe  must  take  charge  of  these  4,000,000 
slaves.    The  Bureau  comes  along  and  proiioecs.  at 

to  lake  eharsD  of  these  slaves.  Youhad  already  ex- 
pended three  Uiousand  million  dollars  to,aetthem 
free  and  give  them  a  fair  uppartanlty  to  take  earo 
of  themaelves— then  the^e  gentlemen,  who  are  snch 
greatfriendaoftbeDBOpleitellnsthoymnst  be  taxed 
twelve  million  dollan  to  saatain  the  Freedman's 
Bureau.  [Great  oonfnsion,]  Iwonld  rather  speak 
to  Ova  hundred  men  who  would  give  me  thoir  atten- 
tion than  to  one  bnodred  thousand  that  would  not, 
[With  all  this  mass  of  patronage  ho  said  he  oould 
have  declared  himself  dictator.] 

The  Civil  K^hta  bill  was  more  enonuous  than  tha 
other.  I  ha^e  eieroised  the  veto  j.owor.  they  say. 
Let  me  say  to  yon  of  tho  threats  [com  your  Stevenses, 
Snmners,  Fhillipses  and  all  that  class,  I  eare  not  for 
them,  ^tbey  once  talked  about  forming  a  "leaeae 
with  Hell  and  a  eoTenant  with  the  devil."  I  tell  you. 

By  countrymen  here  to-night,  through  the  power  of 
ell.  death  and  Stevens  with  all  his  ■>owerB  com- 
bined, there  is  no  power  than  can  control  me  save 
you  the  people  and  the  God  that  spoke  me  into  ex- 
istence. In  bidding  you  farewell  hero  to-mght,  I 
woold  ask  von  with  all  the  pains  Congress  has  taken 


thaol?    *ho  has  run  greater  risk?   Whohasbori 
more  than  I?    But  Congress,  factious,  domineerin 
tyrannical— Congress  has  undertaken  to  poison  tl 
C.  I.— 16. 


Then  fattwelll  The  little  ill  feelings  aroused  here 
to-night,  for  some  men  have  felt  a  littlo  ill:  let  us 
not  oheriah  them.   Let  me  say,  in  this  connection, 

need  emancipation.  Let  the  work  of  emancipation 
go  OD.  Let  white  men  stand  erect  and  free.  [A 
voice,  "What  about  Now  Orleans'l.  You  complain 
ofthe  disfranchisement  of  the  negroes  in  tho  Sonth- 
em  Stales,  while  you  woald  not  give  them  the  right 
of  auffrago  in  Ohio  to-doy.  Let  your  negroes  vote  ill' 
Ohio  before  you  talk  abont  negroes  voting.  Take 
....V .  .. i.r, ^g  the 


ninds  at  the  American  people,  and  cr 

19  eant 

country  for  the  past  four  or  fivo  years— men  never 
going  into  the  held, who  growl  at  bcin^removcdfrem 
their  fat  offices,  the:;  arc  great  patriots!    Look  at 

that  is  against  Uiem,    I  think  the  time  has  come, 

for  the  last  tour  or  five  years— I  think  it  would  bo  no 


I  have  been  drawn  into  this  long  Breech,  while  I 
intended  simply  to  make  acknowledgments  fbr  the 
cordial  welcome:  but  if  I  am  insulted  while  civili- 
ties are  going  on  I  will  resent  it  in  a  proper  manner^ 
and  in  parting  here  to-night,  I  have  no  anger  nor 
revengeful  feelings  to  gratify.    All  I  want  now— 

men  to  rally  round  the  standard  of  their  conntry  and  • 
swear  by  their  altara  and  their  Ood,  that  all  shall 
sink  together  but  what  tbis  Union  shall  besupported. 
Then  in  parting  w'-' i-  -^-i.  t  i — 


10  Conatitulion 
lough  breaches 
deuce  hoping  : 

iiied,  and.  so  tar,  I  havi 


ot36  stars— 1  hand  over  to  yon 

been  mado  upon  It — with  con- 

11  repair  the  Wacbes.Ihand 

m  I  have  always  trusted  and 

deserted- and  I  feel 

night,  for  heart 


0,  that  y( 


to  the  a 


the  beam  o 


e  befort 


the  cordial  manner  in  which  you  have  received  me, 

Mr.  EDMUNDS.  I  move  that  the  Senate 
sitting  for  this  trial  stand  adjourned  until  to- 
naorrow  at  twelve  o'clock. 

Mr.  FESSEWDBN.  I  wish  to  make  a  mo- 
tion that  takes  precedence  of  that,  that  wUeii 
the  court  adjourns  it  adjourn  to  meet  on  Mon- 
day next. 

Mr.  DRAKE.  That  has  been  decided  against, 

Mr.  PESSENDEN.  It  can  be  considered 
again,  because  other  business  has  been  done  in 
the  meantime. 

Mr.  EDMUNDS.  I  rise  to  a  point  of  order, 
that  under  the  rules  the  motion  to  adjonrn  takes 
precedence. 

Tbe  CHIEF  JUSTICE.  The  Chair  is  of 
opinion  that  the  motion  to  adjourn  takes  jire- 
cedence  of  every  other  motion  if  it  is  not  with- 
drawn . 

Mr  EDMUNDS.  I  will  withdraw  it  at  the 
reuuest  of  the  Senator  from  Maine. 

Sir.  FESSENDEN.  I  can  afterward  renew 
the  B 


HEVjili 


The  CHIEF  J IFSTICE.    The  Senator  from 
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Maine  moirea  that  when  the  Senate  sitting  as 
a  court  of  impeachment  adjourna  it  adjourn 
lo  meet  at  twelve  o'clock  on  Monday. 

Mr.  FERRY  called  for  the  jeas  and  nays, 
and  Ihey  were  ordered ;  and  being  taken,  re- 
eulted— jeas  16,  najs  29;  as  follows! 

YEAS-Ui!sar3.Bn«kalew,Carbett.  DiLVia.  DiioD, 
Doolitlle,  FeasendGn,  Fowler.  Headerson.  Johnson, 
MeCrflciT,  Norton.  NyB,  PatterBon  of  lenneMBo, 
'Xrumbail,  Van  Wiukla,  and  Vickers-I6. 

N  A  YB— Mesan.  Anthony.Cameton,  Cattail  .Chand- 
ler. Cole.  Coukllnai,  Couaeu,  Cragln,  Drake.  £d- 
mundn.  Ferrr,  FreTinehnrBen,  Hendricks,  Howard, 
Howe,  Marcan.  HorrUl  of  Maine,  Moiiill  of  Ver- 
mont, Patterson  of  Sew  Hampshire.  Fomeroy,  Kosi. 
8beTniaD.Spnigue.StDWBrt,Sumner,Thiifor.Willey, 
and  Wilham«-£9. 

NOT  VOTINO— Mesaia.  Ba;ard,  Qrimea.  Hartan, 
Morton,  fiamsey.  Saalsbnry.  Tipton.  Wade,  and 
YatBB-~9. 

So  the  motion  was  not  agreed  to. 

Mr.  EDMUNDS.  I  move  that  the  Senate 
sitting  for  this  trial  adjourn. 

The  CHIEF  JUSTICE.  The  Senator  from 
Vermont  moves  that  the  Senate  sitting  as  a 
court  of  impeachment  adjourn  until  to-morrow 
at  twelve  o'clock. 

The  motion  was  agreed  to- 

Satdrday,  April  4, 1868. 

The  Chief  Justice  of  the  United  Stales  en- 
tered the  Senate  Chamber  at  twelve  o'clock  and 
took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Repreaentativea  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared 
and  took  their  seats. 

TJie  presence  of  the  House  of  Representa- 
tives was  next  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  B.  B.  Wasubcrne,  the  chair- 
man of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  CHIEF  JUSTICE.  ThS  Secretary?  will 
read  the  minutes  of  the  last  day's  proceedings. 

The  Secretary  read  tlie  Journal  of  the  pro- 
ceedings of  the  Senate  yesterday  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
agers, you  will  please  to  proceed  with  J  our  evi- 
dence.    The  Senators  will  please  to  give  their 


L,  L.  WiLBaiDGE  sworn  and  examined. 

By  Mr.  Manager  BniLEB: 

Question.  What  is  your  business? 

Ansiner,  Short-hand  writer. 

Question.  How  long  have  you  been  engaged 
in  that  business? 

Answer.  Nearly  ten  years. 

^estiou.  Have  you  bad  daring  that  time 
any  considerable  experience ;  and  if  so,  how 
much  in  that  bnsiuess? 


Aii^mer.  Yea,  sir ;  I  have  had  experience 
during  the  whole  of  that  time  in  connection 
with  newspaper  reporting  and  outside. 

Question.  Reporting  for  courts? 

Artswer.  Yes,  sir. 

Question.  With  what  papers  have  you  been 
lately  connected? 

Anw>er.  More  recently  with  the  Missouri 
Democrat ;  previous  to  that  time  with  the  Mis- 
souri Republican. 

Quettion.  Do  the  names  of  those  papers 
indicate  their  party  procliviljes,  or  ate  they 
reversed? 

AnsKiT.  They  are  the  reverse. 

Question.  The  Democrat  means  Republican, 
and  the  Republican  means  Democrat  ? 

Answer.  Bsactly. 

Question.  To  what  paper  were  you  attached 
on  or  about  the  8th  of  September,  1866? 

Ansieer.  The  Missouri  Democrat. 

Question.  Did  you  report  a  speech  delivered 
from  the  balcony  of  the  Southern  Hotel  in  St. 
Louis  by  Andrew  Johnson  ? 

Anmer.  I  did. 

Question.  What. time  in  the  day  was  that 
speech  delivered? 

Answer.  Between  eight  and  nine  o'clock  in 


thee' 


tiing. 


Question.  Was  thereacrowd  in  the  streets? 

Answer.  Y'es,  sir,  there  was,  and  on  the 
balcony  also. 

Question.  Where  wereyou? 

Aitsit/T.  I  was  on  the  balcony,  within  two 
or  three  feet  of  the  President  while  he  was 
speaking. 

Qiteslion.  Where  were  the  reat  of  the  presi- 
dential partj  ? 

Ani^ner.  i  cannot  tell  you. 

Question.   Were  they  there? 

Answer.  I  have  no  recollection  of  seeing 
any  of  the  party  on  the  balcony. 

Question.  Did  the  President  come  out  to 
answer  ,a  call  from  the  crowd  in  the  street 
apparently  ? 

Answer.  Yes,  sir,  I  judge  so ;  I  know  there 
was  a  very  large  crowd  in  the  street  in  front 
of  the  hotel,  and  there  were  continuous  cries 
for  the  President,  and  in  response  to  those 
cries  I  supposed  he  came  forward. 

Question.  Had  he  been  received  in  the  city 
by  a  processibn  of  the  various  charitable  socie- 
ties? 

Answer.  He  had  during  the  afternoon  been 
received  by  the  municipal  authorities. 

Question.  Had  the  mayor  made  him  an 
address  of  welcome? 

Answer.  He  had. 

Quesfian.  Had  he  answered  that  address? 

Answer.  He  had. 

Question.  Did  you  take  a  report  of  that 
speech? 

Ansieer.  I  did. 

Question.  How  fuUy? 

Answer.  I  took  every  word. 

Question.  After  it  was  taken,  how  sOon  was 
it  written  out? 
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AiMieer.  Immediately. 

qaeUinn.  How  waa  it  written  out? 

ATiswer.  At  ray  dictation. 

Question.  Bjwhom? 

Ansvyer.  The  first  part  of  the  speech  previous 
to  the  banquet  was  written  out  in  one  of  the 
rooms  of  the  Southern  Hotel.  That  occupied 
about  haif  an  hour,  I  think.  We  then  attended 
the  banquet,  at  which  other  speeches  were 
made.  Immediately  after  the  conclusion  of 
tbe  banquet  we  went  to-the  Republican  office, 
and  there  I  dictated  the  speecn  to  Mr.  Mona- 
han  and  Mr.  McHenry,  two  attaches  of  the 
Republican. 

Question.  You  have  spoken  of  a  banquet; 
was  there  a  banquet  given  to  the  President  and 
his  suite  by  the  city? 

Ansvier.  There  was  at  the  Southern  Hotel, 
immediately  after  the  speech  on  the  balcony. 

Question.  At  that  banquet  did  the  President 
speak  1 

Ansicer.  He  made  a  very  short  address. 

Question,  And  there  was  other  speaking 
there,  I  presume. 

Answer.  Yes,  air. 

Quesliciyt.  After  that  speech  was  written  out 
was  it  published? 

Answer.  It  was. 

Question.  When? 

Ansv!er.  On  the  very  nest  morning,  in  the 
Sunday  Republican. 

Qutstton  After  it  was  published  did  yon 
revise  the  publication  by  your  notes? 

Answer    I  did. 

Question    How  soon  ? 

Animer  Immediately  after  the  speech  was 
pnnted  m  the  Sunday  morning  Republican  I 
went  to  the  Democrat  office  in  company  with 
my  as^ocT'ite,  Mr.  Edmund  T.  Allen,  and  we 
very  carefully  revised  the  speech  for  the  Mon- 
day morning  Democrat. 

Question.  Then  it  was  on  the  same  Sunday 
that  you  made  the  revision  ? 

Answer.  Yes,  sir ;  the  Sunday  after  the 
speech. 

Question.  When  joa  made  the  revision  had 
you  your  notes? 

Answer.  I  had. 

Question.  State  whether  you  compared  the 
speech  as  printed  with  those  notes? 

Answer^  Yes,  sir;  I  did  at  that  time,  and 

Question.  When  you  compared  it  did  you 
make  any  corrections  that  were  needed,  if  any 
were  needed? 

AiiSKcr.  My  recollection  is  that  there  were 
one  or  two  simple  corrections,  errors  either  in 
transcribing  or  on  the  part  of  the  printer.  That 
is  all  Ihat  I  remember  in  the  way  of  co — -i:"-" 
of  the  speech. 

Question.  Did  you  afterward  have 
to  revise  that  speech  with  your  notes' 

Answer.  I  had. 

Question.  When  was  that? 

Aiiiu>er.  I  think  that  was  little  over  a  year 
ago. 


^^(I'on,  What  occMioncalledyou  to  revise 
it  with  your  notes  a  little  over  a  year  ago  ? 

Answer.  I  waa  summoned  here  by  the  Com- 

ittee  on  the  New  Orleans  Riots,  and  imme- 
diately after  receiving  the  summons  I  hunted 

:>  my   notes  and  again  made  a  comparison 

ith  tliem  of  the  printed  speech. 

Question.  How  far  did  that  second  compari- 

in  assure  you  of  corrections? 

Answer.  It  waa  perfectly  correct. 

Question.  Now,  in  regard  to  particularity  of 
reporting  ;  were  you  enabled  te  report  so  cor- 
rectly as  to  give' inaccuracies  of  pronunciation 


Answer.  I  cannot  tell  you,  sir.  I  searched 
for  them  immediately  afier  I  was  summoned 
here,  but  failed  to  find  them. 

Question.  You  bad  them  up  to  the  time  you 
were  examined  before  the  committee  on  the 
New  Orieans  riot? 

Ansmee.  I  had,  and  brought  them  with  me 
here,  but  I  have  no  recollection  of  them  since 
that  time. 

Qiiestiiin.  Have  you  a  copy  of  that  paper? 

Answer.  I  have. 

Qaestion.  Will  you  produce  it? 

[The  witness  produced  a  newspaper,  being 
the  Missouri  Democratof  Monday,  September 
10,  186fi.] 

Question.  Is  this  it? 

Answer.  It  is. 

Question.  Fromyonrkuowledgeof  the  man- 
ner in  which  you  took  the  speech,  and  from 
your  knowledge  of  the  manner  in  which  you 
corrected  it,  state  whether  you  are  now  enabled 
to  say  that  this  paper  which  I  hold  in  my  hand 
contains  an  accurate  report  of  the  speech  of 
the  President  delivered  on  that  occasion? 

Answer.  Yea,  sir ;  I  am  enabled  to  say  it  is 

Mr.  Manager  BUTLER.  I  propose,  if  there 
is  no  objection,  to  offer  this  m  evidence,  and 
also  if  there  is  objection. 

Mr.  EVABTS.  Before  that  is  done  let  us 
cross-examine  this  witness. 

Mr.  Manager  BUTLER.     Certainly. 

Cross-examined  by  Mr.  Bvabts; 

Question.  I  understand  thatyoutooi  down, 
as  from  the  President's  mouth,  the  entire 
speech,  word  for  word,  as  he  delivered  it? 

Answer.   Yes,  sir. 

Question.  In  tbe  transcript  from  your  notes 
and  in  this  publication  did  you  preserve  that 
form  and  degree  of  accuracy  and  complete- 
ness?   Is  it  all  the  speech? 

Answer.  It  is  the  whole  speech. 

Question.  Nopart  of  it  is  condensed  orpara- 
ph  rased? 

Answer.  No,  sir ;  the  whole  speech  is  there 
in  complete  form. 

Question.  You  say  that,  beside  the  revision 
of  the  speech  which  you  made  on  the  Sunday 
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following  its  delivery,^ou  made  s,  rsTiaion  a 
year  ago  7 

Anawer.  Yes,  sir. 

Question.  For  what  reason  and  upon  what 

Answei:  As  I  said,  it  was  owing  to  my  hav- 
ing been  aummoned  before  tbe  Committee  on 
the  New  Urleans  Riot. 

Questitni.  A.  committee  of  Congress? 

Answer,  Yes,  sir. 

Question.  Ac  Washington  ? 

Amwer.  Yes,  air.  ^ 

Question.   When  was  that? 

Answer.  I  should  say  a  little  over  a  year 
ago.     I  cannot  fix  the  date  precisely. 

Quesiioa.  Were  you  then  inquired  of  in 
regard  to  that  speech? 

Answer.  I  waa. 

Queslimt.  And  did  yon  produce  it  then  to 
that  committee  7 

Anewer.  I  did. 

Question.  Were  jou  examined  before  any 
■■■-ethanthat? 


,  Was  your  testimony  reduced  to 
wrfting7 

Answer.  I  believe  so. 

Question.  And  signed  by  yon? 

Anstser,  No,  sir;  not  signed. 

Mr.  BFARTS.  We  suppose,  if  the  court 
please,  that  this  i;eport  is  within  the  compe- 
tency of  proof. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
Was  yonr  testimony  published? 

The  Witness.  The  testimony  I  gave  last 
winter? 

Mr.  Manager  BUTLER.  Yes,  sir;  before 
the  New  Orleans  riot  committee. 

Ansvjer.  I  am  not  aware  whether  it  was  or 

Mr.  Manager  BVTLEB.  WUl  tbe  Secre- 
tary have  tbe  kindness  to  read  this  speech  7 

The  Chief  Clerk  read  as  follows,  from  the 
Missouri  Democrat  of  Monday,  September  10, 
186C: 

Spetch  rtf  Preiident  Johaon. 
Being  set  down  itC  the  Southom,  a  tares  crnwd  col- 
tectod  in  Walnut  street,  and  called  loudly  for  tbe 
Presideut.   He  anewered  their  eummons  by  tbe  fol- 
lowi---" 


Fellon 


-night  it 


.bout  British  enbiects?"]  We  will  attend  to  Johi 
Inll  alter  a  while  so  tar  as  that  is  concerned 
Laughter  and  loud  cheers.]   1  have  just  stated  tha 


■A  when 


bon/dl,; 


a  that 


Buld  be  lied  up  [A  vc 
<u  had  a  nord  oi 


n  the  euhiect 


■■Goon."j 

Pcrhapaif _ 

of  Now  Orleans,  vou  might  understand  more  about 
it  than  you  do.  U.HUghter  and  ebeers.]  And  if  you 
will  go  baet  [Crica  for  Seward J-if  you  will  go  back 
and  aBcDrtain  the  eaoee  of  the  riot  at  Sew  Orleans, 
perbapa  you  would  not  be  so  prompt  in  calling  out 
New  Orleans.  If  you  will  take  up  the  riot  at  New 
Orleans,  and  trace  it  back  to  it*  source,  orlo  llsimme- 
diate  cause,  you  will  End  out  who  was  reeponeible 
fur  the  blood  that  waa  fibad  there. 

If  you  will  take  up  the  riot  at  New  Orleans,  and 
trace  it  back  to  the  Kadical  Congress  [great  cheer- 
ing, and  cries  of  bully."]  you  will  find  that  the  riot 
at  New  Orleans  waa  substantially  nlanned-if  yon 
will  take  up  tbe  proceeding  la  their  CBQcuees  you 
will  understand  that  they  there  knew  [cheersj  that  a 
convention  waa  to  be  oalied  which  was  extinet,  by 
its  powers  having  expired:  that  it  waa  B»d,  and  the 
intention  waa  that  a  new  goremment  was  to  be 
organised ;  and  in  tbe  organfiation  of  that  govern- 
ment the  intention  waa  to  eafrauchise  one  partioQ 
of  the  population  ealled  the  colored populaaon,  who 
had  just  been  emancipated,  and  at  tbe  same  time 
disfranchise  white  men.  [Great  Cheering.]  When 
you  begin  to  talk  about  New  Orleans  [confusion) 
yoo  ooght  to  understand  wbat you  are  talking  about. 

When  you  read  the  speeches  that  were  made  or 
take  up  the  facts— on  Friday  and  Saturday  before 

were  made  incendiary  io  their  obaraeter,  eseitini 
.... -._   _.-.. -.lation,  the  black  popula- 

andoheers]. 

thVinrentof  that  Con* 
ne  recofni.^'1  nnihnri.TPR 
of  Louisis 


tion.  to  arm  themselves  and  prepare  foi 
ding  of  blood.  [A  Voice:  "Thats  sol"  i 
¥ou  will  also  find  that  that  C< 


States, 
that  Co 


onvention.  with  tbe  intention  of  super! edins 

IP  tuminB  the  Civil  Government  which  had 

oBcu  rccngniBed  by  the  Government  of  the  United 

tion  of  the  United  States,  [chcera,]  and  hence  you 
find  that  another  rebellion  was  commenced,  having 
ita  origin  in  the  Radical  Congress,  These  men  were 
to  go  were ;  a  government  was  to  be  orsaniied,  and 
the  one  in  existence  in  Loniaiana  wna  to  be  super- 


colored  pi 
to  detorm 


Iiey  called  it 


_.j1  thanks  for  thewelcorat  , „ 

your  midst,    [A  voice:  "Ten  thousand 
hurrahs  and  cheers.]  Thank  you,  air.  I  w' 


V-" !' 


,„    , of  Louisiana. 

fVoiees— "Hover,"  and  cheers  and  "Hurrah  for 
Andy."] 

So  much  for  the  New  Orleans  not — and  there  waa 
the  canse  and  the  origiu  of  the  blood  that  was  shed, 
and  every  drop  of  blood  that  waa  shed  is  upon  their 
skirts,  and  they  are  responsible  for  it.  [ClicerBl.  I 
could  ttaeetbis  thing  a  little  closer  but  Iwilfnot 
do  it  here  to-night.  But  when  yon  talk  about  New 
Orleans,  and  talk  about  the  cansea  and  consequences 
that  resulted  from  proceedingsof  that  kind,  perhaps, 
aa  I  have  been  introduced  here,  and  you  have  pro- 

pked  (||ieatJpnB   " ' 

wiilTMewOrieans 
01  me  Elective  franchise,  I  k 
traduced andabused.  Iknow: 


.    CCheersandorlesof'hear' 
lat  I  had  abandoned  the  p 
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sUodered,  I  h&vo  beei 
Jodna,— Jndas  Iswiio 

epitbeta,  it  is  very  euey  to  cnll  a  man  Judas,  imd  -. 
out  t-r-tti-tor.  but  when  be  ia  called  upon  to  give 
arBUinenCs  &  facts,  he  isverjolUn  found  waDtiui. 

Judaaa.Jvdat  hcariol,  Jndaail    Tbere  wain  Judas 
once,  oueottbe  twelTe  apOEtlBS.    Oh  I  res,  ondtbt 


leaa  he  hak  iiaA  tneli 

tbe  Jadae,  trhabBSbEenmyunnsitnatinaTepiBF 
tbe  Judas  witb?  Was  it  Tbad.  Stevens?  W»a 
Wendell  Pbitli_ps?  ,Waa  it  Charles  Sumner!  [Hisa 


■e"  themaVvee  with  the  Savionrofm^ 


body  that  difibcB  nicb  thi 

mf.v  *  «PPci.>  Hxeit  diabolical  and  nefarious  policy 
oed  aa  a  Judas.    {"Hanah  for  Andy, 

Ive  apoatlea.  and 

"fhTl"he?ew'ere 


and  eheera.J 

In  tbe  daya  when  there  vare 
when  there  ware  a  Christ,  wbil 
there waiennbolievera, too.    V-^:,-,«i 

Juda^es  there  ware  unbelievers.    [Vt 

■'Three  groans  for  Fletcher."]  Yes,oh1  vest  unbe- 
lievers in  Christ;  men  who  perseoutedandalandered 
»od  brought  him  before  PonUuaPilateaad  preferred 


theec 


d  the  blood  of  ii 


ould 


.    [Cheeij]    ] 


£St  a  ah'o" „ „ 

crowd  that  we  had  a  Moses.   ILauirhter  and  ebeersj. 

has  been  said  that  have  aaid  that  I  would  be  tbe 
Moses  of  the  colored  maa.  f"  Never,"  and  checra.] 
Why.  X  have  labored  aa  much  in  the  caase  of  eman- 

Inave  strivedto  emancipate  tbe  colored  uun.  I  ha.ve 


men  that  nani  emancipation.  [Laughter  and  cheers.) 

Uieir  limbs,  and  are  as  much  under  the  heel  and  coa- 
trol  of  their  maaters  aa  the  colored  man  that  waa 
einaacipatcd.    [Cheers] 

I  call  upon  you  here  to-night  as  freemen-aa  men 
nha  favor  thcemsncipationuf  the  white  man  as  well 
aa  tbe  colored  onoa.  I  have  been  in  favor  of  eman- 
cipation. I  have  nothiDE  to  disguise  about  that— I 
have  tried  to  do  aa  muoh,  and  have  done  aa  much, 
and  when  they  talk  about  Moaes and  tbeeoloredmau 

tiiat  this  clan  proposes  fo  lead  them?      [Cheers] 

the  white  papulation  and  sending,  them  to  other 
■  =1  r=  1.  IV,™  .,™.,:^.„»    Why,  it  is  to  give 


s  treedmen'e  Bureau. 


tVeedmt. 
South  it 


slaves  have  1 
purehaaed  tE 


ryform 


to  talk  to 


.    Theii 


might  hi 


:  farm,  and.  in  the  cad. 
after  producing  toDacco.  cotton,  hemp  and  flax,  and 
all  tbe  various  products  of  the  South,  bringing  them 
into  the  market  without  imy  profit  to  them,  while 
these  owners  put  it  all  into  their  own  pockets.  This 
vas  their  oanditioB  before  the  emancipation.  This 
was  thur  condition  before  we  about  their  "  Moaea." 
[Checra  and  laughter] 
" "--'is  the  plao?^!  I  aet  your 


ma  your 


a  few  minutes.   1  am  addresa- 

self  to  your  brains,  andnot  to ;rour  prejudices; 
to  your  reason  and  not  Co  your  paasions.  And  when 
reason  aud  argument  wain  resume  their  gmpiictbii 
Bust,  this  prejudieetliai  has  been  incrusted  upoB  the 
pohlie  mind  most  give  way  and ' '-' 


.    [Laughter  and  hisses]     Yes. ._ 

rsed  institution  till  emancipation  took  plaoe. 


:t  throughout  the  United  States,  and  c: 
Soutbero  States.  Tbey  gave  us  commi 
ly  gave  na  HS.OOO.OOD  and  placed  the  pow 
Ids  of  tbe  Kzecutive.  who  was  to  work 


mOOO,«io,  as  the  caae  may  bo,  and 

4.<l(i0,D00of  slavea.  In  fine,  the  Freedm en's  Bureau 
was  a  simple  proposition  to  transfer  4.000.1X10  of 
slaves  in  the  United  States  from  their  originri 
owners  to  anew  Bet  of  taskmasters.  [Voice:  "Never," 
and  cheera.]  I  have  been  laboring  four  years  to 
emancipate  them;  and  then  I  was  opposed  to  seeing 
them  transferred  to  a  new  set  of  taalimastera.  to  bo 


of  tunning  the  machine  out  of  your  pockets,  whila 
they  got  the  profita  of  it.    So  much  for  thia  quc;- 

cere  thanks.    But  as  I  go  along,  as  we  are  talking 

who  contend  that  the  President  la  wrong,  becauae 
he  vetoed  the  Vreedmen's  Bureau  bill,  and  alt  thia; 

committed  a  high  offense,  and  therefore  ought  to 
be  impeached,  [voice,  "never,"]  Y-a-t,  y-a-t, 
they  are  ready  to  impeach  him.  [voice,  "let  them 
try  it."]  And  if  they  were  aatiafled  they  had  tlifl 
next  Congress,  by  aa  decided  a  majority  as  this,  upon 
some  pretext  or  other — violating  the  Constitution— 
neglect  of  duty,  or  omitting  to  enforce  some  act  of 


voice,  "too  bad  they  don't  impeach  him."]  Wha-lf 
As  we  talk  about  thia  Congress.  let  me  call  the  sol- 
diers' attention  to  this  immaculate  Congreaa.  Let 
me  call  your  attention.  Oh  I  this  Congress,  that 
could  make  war  upon  the  Biacutive  beoauae  he 
stands  upon  the  Conatttudon  and  vindicates  tha 
rights  of  the  people,  exeroiaing  the  veto  power  ia 
their  behalf— because  ho  dared  to  do  this,  they  can 
clamor,  and  talk  about  impeachment.    And  1^  «w 


suWeot  of  Fenians,  let  me  ask  you  very  plainly  bora 
to-night,  to  go  back  into  my  liistory  of  legislation, 
and  even  when  Governor  of  a  State— let  ma  aak  if 
there  ia  a  man  hare  to-night,  who,  in  the  dark  daya 
of  Know-no  thin  gism,  stood  and  sacrificed  more  Ibr 
thair  rights?    [Voice,  "good,"  andcheers.J 

it  lias  beca  my  pecaliar  misfortune  alwaya  to  have 
Gerca  opposition,  because  I  have  always  straok  my 
jIowb  direct,  and  fought  with  right  and  theConatitn- 


.    [Chee, 


..]    Yea, 


_  will  c.„. 
Yea,  hare 


0  thesoldiei.  _„ --, 

leutrality  law.    I  waa  sworn  to  support  the  Consti- 

And  because  it  was  executed,  then  they  raised 

1  clamor  &  tried  to  make  an  appeal  to  the  forcignara; 
ind  especially  the  Fenians,  ^d  what  did  theydo? 
[hey  introduced  a  bill  to  tickle  aud  play  with  the 
ancy,  pretending  to  repeal  Uie  law,  and  at  the  same 
tme  making  itworse  aud  thenlefc  (he  law  Just  where 
t  ia.  [Voice-"  Thafa  so,}-Thay  knew  that  wben- 
-I presented  to  m" '-  ■' ■'- 

■     ifter 

jttyweTi'blfokBndowi.__. 

lo^ng  public  confidence,  at  the  heels  of  the  sesaion 
tbey  found  they  muat  da  sametbing.  And  he;ie(^ 
ivhatdtd  they  do?   Theypra(eudedtoa«>ometliiB> 
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.„. Jtve?    ECbeeis]    Sut  then,  tu  mnke  them 

tbeir  pQDnlior  friends  and  faTori1«a  of  the  aoLdiera, 
ther  came  fanrard  tiitb  a  proposition  to  do  what  ? 
Why.wa  wil]  ^vb  the  soldier  SMbonnty— f  50  bounty— 
^our  nttentlon  to  this— if  be  basserred  tvoyearsi 
and  tioa  if  be  has  served  three  years. 

Now,  mark  yon,  the  colored  man  that  served  2 
reura  can  get  hia  tIDII  boimty.  But  the  white  man 
must  serre  three  before  he  con  set  his.  [Cheers].  Bnt 
that  ia  not  the  point.  While  they  were  tioliling  and 
attempting  to  please  the  soldiers,  by  givins  them 
150  bounty  for  two  years'  aervioa.  they  took  it  into 
their  heada  to  vote  aomebody  else  abonnty.[iaughter] 
and  they  voted  thoinselves  notS60  fot2year9eerTice; 

. ^^._.-__    » ... ^g  ^  lodgement  in  your 

want  to  ^at  the  nail  in, 
anaDnvingpaLicin.iwani  toelincbit  on  the  other 
side.  fOheersl.  The  brave  boys,  the  patriotic  young 
mea  nlio  followed  hia  Ballant  o*-—   -'—'  ■-  "■" 

■  --iled  his  life, 

.indhimnnif. 


and  maimed,  caa  get  S50  boui 
years.  But  the  uembers  of 
smelt  gunpowder,  ean  get  t4.( 
Thia  ,.  [,  ftunt  pietuie. 


!.   ILoud 

e  ■~gaVkToth^t"nile"sti"n."l 
bllfom.iliar  with  the  work  of 


.    Eierytbini 


(hat 


Tbia  IS  a  funt  pietnie,  mye 
has  trsjupiied,    [A  Voice,  "Btii 
Follow  dtiieuB  yon  r-  -'*---'■ 
TestoraUon,    Ton  know  Lnab  ainiw  lac  reoejjioncoi- 
I^ued.  ^noo  the  armies  were  suppressed  on  the  fleld, 
that  everything  that  could  be  done  t«'  hunn  rinrm 
by  the  exeeative  department  of  the  Gi 

bean  done  with  the  exception  ol 
ia  the  admission  of  members  from  tae  cjevcn  otates 
tiiat  went  into  the  rebellion.  And  after  having  ac- 
cepted the  termaof  the  Oovernment,  havins  nbol- 
lahed  slavery,  having  repudiated  their  debt,  and  sent 
loyal  repreaentntivee,  everythins  has  been  done,  oi- 
oepUng  the  adiniasion  of  Bepresentiitire^  which  all 
the  St&tBS  are  DonstituticnallT  entiUed  to  [CheeisJ 
Whan  you  turn  and  examine  the  Constitntjon  of  tbe 
Vnited  Slates,  you  can  find  that  yon  cannot  even 
amend  that  Constitution  so  an  te  derive  any  State 
of  its  equal  sufirnge  in  the  Senate.  [A  voice.  "  They 
have  never  beon  oat."]  It  is  said  before  me,  "  they 
have  never  been  out. "^  I  say  so,  too  and  they  can- 
not go  onL  tCbeers]  That  being  the  fact,  undf  "■"" 
Constitution  they  are  entitled  to  eaV  —'*- 
the  Senate  of  the  United  States,  anil  . 
the  right  l«  deprive  them  of  it,  without 
Gonstftution.  [CheersJ.  And  the  sai 
applioa  to  the  House  of  Representatives. 

How,  then  does  the  matter  stand?  It  used  to  be 
BDO  of  the  argumenli.  that  if  the  States  withdrew 
their  KopresentaUves  and  Senators,  that  that  was 
leoesalDn— B  peaceable  breaking  up  of  the  Qovem- 
ment.    Mow,  the  Badioal  cower  in  tbia  Government 

rL  aronnd  and  assume  taat  the  States  are  oat  of 
Onion,  that  they  are  not  entitled  to  representa- 
tion in  Congress.  iCheers.J  That  is  to  say.  they  are 
diasolutionistat        


eoual  aufeage  i 


ate  a  diunption  at  tbe  CloTemment.  and  that|  too, 
while  they  are  denyinc  the  8tal«a  the  right  of  repre- 
sentation, the;  Impose  taxation  upon  theni,  a  prin- 
giple  upon  whioh,ii]  the  rBvalution.  yon  resisted  the 
power  of  Great  Briton.  Wedeny  therUthtof  taxa- 
tion withont  representation.  That  is  one  of  our  great 
Siiinciples.  Let  tbe  Qovemment  be  restored.  Xhave 
ibored  for  it.  Now  I  deny  this  doctrine  of  seoession, 
come  from  what  quarter  It  may,  whether  from  tbe 
Horth  or  from  the  South.  I  am  opposed  to  it,  lam 
for  the  Union  of  the  Stales  [Voices,  "that's  right," 
and  cheers.]  I  am  for  tbirly-sii  States,  remaining 
where  they  are,  under  the  Constitution,  as  your 
fathers  made  it,  and  handed  it  down  to  yon.  And  if 
it  is  altered,  or  amended,  let  it  be  done  in  tbe  mode 
and  manner  point«d  by  that  instrument  itself,  and 
in  no  other.  [Cheers.] 
I  am  for  the  restoration  of  peace.    Let  me  ask  this 

Eeople  here  to-night  if  Be  have  not  shed  enough 
lood ;  Let  me  ask,  are  you  prepared  to  go  into  an- 
olbei-  civil  war.  let  we  ask  this  people  here  to-night 
are  they  prepared  to  set  man  upon  man.  and.  in  the 
name  of  God,  lift  his  hand  against  the  throat  of  his 
fellow.    [Voice -'Never"]    Are  you  prepared  to  see 


merce  suspended  and  all  trod e_  stopped.    Are  you 

brothers'  bloodf  Heaven  avert  it,  ia  my  prayer. 
fChesra.]  I  am  one  of  thoae  who  believe  that  man 
aoeBsin,andhavingsinned,  I  believe  he  must  repent, 
And,  sometimes,  having  ainned  and  having  repented 
makes  hint  a  better  man  than  he  was  before.  [Cheers.] 
I  know  it  has  been  aaid  that  I  have  exerciaed  the 
pardoning  power.  Y-a-i,  I  have,  [Cheers  and 
■■WhataEoutDrake'soonstitntionT"!  r-o-»,Ihave. 
and  don't  you  think  it  is  to  prevail?   Iiecbon  I  have 

them  at  liberty  that  vere  imprison^,  I.ima^no, 
than  apy  other  living  man  on  God's  habitable  globe 
[Voice,  ''  bully  foryou,"  and  cheers.]  Yea.  I  turned 
forly-aeven  thousand  of  our  men  who  engaged  in  this 
straggle,  with  the  arms  they  captured  with  them, 
and  who  were  then  in  prison,  I  turned  them  loose. 
[Voice,  "  bully  for  yon,  old  follow,"  and  laughter.] 

Large  numbers  have  applied  for  pardon,  and  I 
have  granted  them  pardon.  Yet  there  are  some  who 
condemn  and  hold  merespcnBlbloforaodoing  wrong. 
Yes,  there  are  some  who  stayed  at  home,  who  did  not 

go  into  tl">  HdIiI  nn  Ihnnthor  iii/lD    <h<ili,nnl!ilk  nhmil 

Others  bi 

make  treason  oc 

.. ^ It  gunpowlornn 

[Cheers]    Yes,  they  can  oondem 


who  can  talk's 

and  crime,  and  ev  cry thii 

and  all  that,  — "■ 

side.    [Cheers, 
recommend  ban 


all  that. 


cheers]  Yes,  the  Saviour  of  man  eame  on  the  earth 
and  found  the  human  racecondemned  and  aenleuced 
under  the  Ian.  Butwhentbey  repented  and  believed, 
he  aaid,  "  Let  them  live."  Instead  of  executing  and 
putting  the  world  to  death,  he  went  upon  the  cross 

that  I  have  sp^en  of  here  to-night  and  there  shed 
hiabloodthatyoaandlmigbtlive.  [Cheers]  Think 
ofiti  To  eiccutesndhang.and  puttodeath  eight  mil- 
liona  of  people.  [Voioea,  "never"!  Itisan  absurd- 


igkt.    1 


violat 


hang  Jeff.  Davis." 

Judge  Chase  to  hang  Jeff.  Davis,  nil 
cheering]  I  am  notthoCourt.I  am  nc 
the  judge.    [Voice,  "  nor  the  Mosea. 


is  the  only  way  the  ease  ean  get 

Judge  Chase— Judge  "' -c- .- 

United  States,  In  whi 


u  call  0 


it  would  have 
nardon.  That 
Why  don't 


Chief  JnsI 

be  is— why  don't  be 

perhaps,  leould  an- 


7    [Lou, 

swer  thequestioL, , 

facetious  and  indulge  in  repartee,  I  might  ask  you  a 
question,  why  donH;  yon  hang  Thad.  Stevens  and 
Wendell  Phillips?    [Great  cheering.]    A  traitor  at 

I  know  that  there  are  some  who  have  got  their 
little  pieces  and  sayipgs  to  repeat  on  public  occa- 
sions, like  parrots,  that  have  been  planed  in  tbeir 
months  by  tneir  superiors,  who  have  not  the  courage 
and  the  manhood  to  come  forward  and  tell  them 
themselves,buthavetheirunderstrapper3todo  their 
nork  for  them.  [Cheers]  I  know  there  is  some  that 
talk  about  this  oniversat  elective  franchise  upon 
which  they  wanted  to  upturn  tbe  government  of 
Louisianaandinstituteanother:  who  contended  that 
wemuataend  men  thereto  control,  govern. and  man- 
age their  slave  population,  because  they  are  iacom- 
'-  "-''themselves.   And  yetlheyturnroiind 


when  they  g( 


fcheen 


rcheeral  ^ore 
you  ought  to  be 
i?hen,wh^al!th 

as  they  are.  theii 
Hence,  when  yoi 
of  office,  oh.  tbi 

Si 


e  affairs  of  State 


aik  about  turning  ai 


bread  and  butter.' 

,    _.jhemo 

bread  and  batter  party" 
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appeared  in  this  EovernmeDt.  [Great  cheerinE.) 
Wfiea  you  make  an  effort,  or  strugele  to  take  the 
nipple  out  uftbmr  mouths, hon  they  clamorl  They 
have  staid  at  home  here  five  or  sii  yeara.  hold  tbe 
officea.  grown  fat.  and  enjoyed  all  tbe  Binalamentsof 
poaitioni  and  now,  when  jon  talk  about  turning  one 
of  them  out,  "Oh,  itlsprDBOtiptloa;"  and  hence  they 
come  forward  and  propoBB  in  CoDErau  to  do  what! 
To  pass  Inws  to  prevent  the  EieoutiTo  from  turnin; 
imybodyout.  rVoioo,"Put'aniont.''J  Hein;e,don't 
yon  sue  what  the  policy  was  to  be!  I  believe  in  tbe 
good  old  doctrine  advocated  by  Washington,  Jeffcr- 
toa,  and  Madieon,  otrotation  in  office. 
Tbeae  people  who  bava  been  enjoying  these  ofBces 


hafre  enjoyed  the  emolu- 
'      ''''■"nee.^CChejra':] 


Birtion  of  th.  ...... 
ow  are  these  men  \o  be  got  out-  [Voi 
'em  out."   Cheers  and  laughter]  unless  yuur  Exccu- 

tbrouch  the  President!  Congress  says  he  shall  not 
turn  them  ont.  and  th^are  trying  t«  paaa  laws  tu 
prevent  it  being  done.  WellJetmesastoyouiryou 
will  stand  by  me  in  this  aetton  [Oheere,]  if  you  will 
stand  by  me  in  tryins  to  are  the  pebple  a  fair 
cliancc,  soldiers,  and  citiicna,  to  parUBipale  in  those 
oSlces,  God  being  willing,  I  tM  "kiek  them  out" 
"    '       '  Cflreat  cheorlne.]    Let  me  aay 

'.  wbat  I  have  said,  and  I  In- 


'JS,' 


irilling  with 


jnatasfasC  as  I  can.    C^reat  cheerlnE.]  .Let 

tended  Ifl  Bay  but  littV , 

rather  than  otherwise,  I  care  not  for  the  ui 
the  taunts  and  jeers,  I  care  not  for  the  thi 
do  not  intend  to  be  bullied  ' 

your  help,  twill  velotheir „ ..„ 

eometome.  [Cheers.]  I  placenyself  upon therom- 
parts  of  the  Constitution,  and  when  I  see  the  enemy 
approaehine,  so  long  as  I  have  eyes  to  see,  or  ears  lo 
hoar,  or  a  tonguoto  sound  the  alarm,  so  help  me  Sod. 
I  will  doit  and  call  npon  the  peuplo  Iflbo  myjndees. 
[Cheers.;   I  tell  you  hereto-night  that  the  ConsJtu- 

tetl  ;ou  here  to-night  that  tbe  citadel  of  liberty  Is 
being  endangered.    [A  voice— "Go  it,  Andy."] 

I  say  to  you  then,  go  to  work:  take  the  eonstitn- 
tion  as  your  palladium  of  civil  religions  liberty:  take 
it  as  out  ohlet  ark  of  safety.  Just  lot  mo  ask  you 
here  to-night  to  cling  to  the  Constitution  in  this 
great  struggle  for  freedom,  and  for  its  preservation, 
as  the  ship- wrecked  mariner  clings  tfl  the  mast  when 
the  midnight  tempest  closes  around  him.  [Cheers] 
So  far  as  my  public  life  has  been  advanced,  the  people 
of  Missouri,  Ha  well  as  of  other  8tat«.  know  t£jr-  — 

would  an 


te  and  elevate  theinterestsofUie  great 

mussofthepeople.  [Voice:  "That'Bn)"]Why,where'a 
thespcEcb. Where's  tbevotetobegotof  mine,  bntwh  at 
lias  always  had  atendencytoelevat*  the  groat  work- 
ing classes  of  the  people!  [Cheers]  When  they 
talk  about  tyranny  and  despotism,  where 's  one  act 
of  Andrew  Johnson's  that  ever  encroached  upon  the 
rights  of  a  traeman  in  this  land  ?  But  beeauao  I  have 
stood  as  afaitbful  sentinel  upon  fbe  watch  tower  of 
freedom  to  soundthealarm.henceall  this  traduction 
and  detraction  that  has  been  heaped  upon  me.' 
[•■  Bully  for  Andy  Johnson"] 


)W. tfcen. 
nonit.    I  bond 


flag  of  your  country  w 

ibilityot, 

tp-night  thcUnii 


it  States,  the  great  magie  circle  which  embraces 
mall.    Ihaudthemall  overto  you.  the  PE      ' 
ihom  I  have  always  trusted  in  all.  great  ( 


f^hMifth 


iwearinghyHimthi 

altar  and  all  shall  sink  in  the  dnst.but  that  the  eoi^- 
Ititution  and  the  Union  shall  be  preserved.  Let  us 
stand  by  tbe  union  of  these  States,  let  us  light  ene- 

thcy  may.    My  staiid.  has  been  taken.  _You  undor- 

now,  leave  the  GToTernmen't  in  yonr  hands,  with  the 
eanndenoel  have  always  bad  that  the  people  will 


lOBt  right.  Then,  gentlemen,  in  oonolueion.  for  the 
ordial  welcome  you  have  given  mo  in  this  great  citv 
f  tbe  Northwest,  whoso  destiny  no  one  can  foretell, 
low.  [Voice:  "  'fbrce  cheers  for  Johnson."]  then,  in 
idding  you  good  night,  I  leave  all  in  your  charge, 

iven  me  in  this  spontaneous  outpouring  of  tliepeo- 
le  of  your  eily." 

Joseph  A.  Dear  sworn  and  esamiaed. 

By  Mr.  Manager  Butlek; 

Question,  What  is  jour  business? 


Atisieer.  Five  years. 

Question.  Can  you  report  speeches  made? 

A)iswer.  I  am  a,  short-hand  writer  as  well. 

Question.  Did  you  join  the  pfesLdential  party 
when  it  went  to  St.  Louis,  via  Cleveland  ? 

Answer.  I  did  at  Chicago  on  the  6tti  of  Sep- 
tember, 1866,  I  believe. 

Question.  Were  you  with  the  presidential 
party  at  St.  Louis?  | 

Anstner.  I  was. 

Question.  Did  you  take  a  report  of  any  of 
the  speeches  made  there? 

Anstoer.  I  reported  all  the  speeches  made 

QiieslioH.  For  what  paper  were  you  report- 
ing? 

Ansrter.  I  was  with  the  party  as  the  eorre- 
spondent  of  the  Chicago  Republican.  I  made 
the  reports  for  the  St.  Louis  Times. 

Question.  Have  yon  your  notes  of  that  re- 
port? 

Answer.  1  have  part  of  them. 

Question.  Was  there  speaking  on  the  steam- 
boat? 

Answer.  There  was. 

Question.  Did  you  report  that  speech? 

Answer.  I  did ;  part  of  it.  Yes,  I  reported 
that  speech  on  the  steamboat. 

Question.  Was  that  in  answer  to  an  address 
of  welcome  by  the  mayor? 

Answer,  I  think  that  was  a  speech  in  answer 
to  an  address  of  welcome  by  Captain  Eads. 

QuesMon.  Who  was  he?  Whom  did  he 
represent? 

Answer.  I  believe  he  represented  a  commit- 
tee of  citizens  which  met  the  party  at  Alton. 

Question.  How  did  yon  make  this  report? 

Answer.  By  short-hand  writing. 

Question.  How  soon  did  jou  write  it  out  ? 

Answer.  That  evening. 

Question.  How  accurate  is  it  where  it  pur- 
ports to  be  accurate? 

Answer.  ItwasareportmadefortheSt.  Louis 
Times ;  and,  as  amatter  of  course,  reportingfor 
a  paper  of  strong  Democratic  politics,  I  cor- 
rected inaccuracies  of  grammar.     That  is  all. 

QuesMon.  Have  you  since  written  that  out 
from  your  notes,  so  far  as  you  have  the  notes? 

Answer.  I  have. 

Question,  {handing  a  manuscript  to  tbe 
witness.)  Look  there  and  see  if  that  is  your 
writing  out  from  your  notes? 
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Answer,  (examining  the  maDusoript.)    This 

Question.  An  exact  transcript? 

Ansteer.  An  exact  transcript. 

Question.  So  far  as  it  goes,  is  it  an  accurate 
report  of  the  speech  os  delivered  by  Andrew 
Jolinson  7 

Answer.  With  the  exception  I  have  men- 
tioned, 

Question,  Withtieexceptionofinaccuracies 
of  grammar 

Mr.  STANBERY.  Is  that  the  speech  at  the 
steamboat  or  tbe  hotel? 

Mr.  Manager  BUTLER.  At  the  Southern 
Hotel,  on  the  balcony.     They  are  both  here  ; 


Lin  dell  Hotel.  - 

Question.  The  other,  the  one  we  are  inqair- 
iDg  about,  was  at  the  Southern  Hotel? 

Ansirer.  At  the  Southern  Hotel. 

Mr.  Manager  BUTLER.  I  miatook.  I  saw 
the  raemorandum  "steamboat"  there.  [To 
the  iritness.]  Now  take  the  speech  at  the 
Southern  Hotel.  So  far  as  your  report  goes, 
as  I  understand,  it  is  an  accurate  report  of  the 
speech  ? 

Answer.  It  is. 

Queafion.  Why  is  it  not  all  there  ? 

Answer.  I  have  lost  part  of  my  notes. 

Question.  Whereahouts  does-' 

Answer.  The  speech  in  my  not ._.  .._ 

abruptly  in  the  middle  of  a  sentence,  "  Who 
have  got  the  shackles  upon  their  limbs,  and 
which  are  as  much  under  control  and  will  of 
the  master  as  the  colored  men  who  were  eman- 

\t.  HOWARD.  Where  was  this  speech 
made? 

Mr.  Manager  BUTLER.  At  the  Southern 
Hotel,  St.  Louiii.  It  is  the  same  speech  that 
has  been  read.  [To  the  witness.]  Will  you 
read,  sir,  vhere  your  report  begins  ? 

Answer,  (reading.)  "Who  have  got  the 
shackles  upon  their  iimbs,  and  which  are  as 
much  under  control  and  will  of  tbe  master  as 
the  colored  tnen  who  were  emancipated. 
[Hisses  and  cheers.}  And  I  call  upon  you  a£ 
freemen  to  advocate  the  freedom" 

Question.  That  will  do  for  the  present.  Does 
Jhe  speech  then  go  through  ? 

Answer,  It  goes  through  to  the  end. 

Mr.  Manager  BUTLER,  (to  tbe  counsel 
for  the  respondent.)  Gentlemen,  you  will  see 
that  this  report  begins  at  about  the  top  of  the 
first  full  column  of  the  previous  report  after 
the  speech  commences.  [To  the  witness.] 
Have  you  ever  compared  that  with  this  paper? 

Answer.  Ido  not  know  what  "this  paper" 

Question,  This  paper  is  tlie  St.  Louis  Dem- 


Mr.  STANBERY.     We  will  first  cr098-ei- 

Mr.  Manager  BUTLER.     Certainly. 

Cross-examined  by  Mr.  Stinbbry: 

Question.  Was  this  copy  of  yours  published 
anywhere? 

Answer.  Yea. 

Queslion,  In  what  paper? 

Answer,  In  the  St.  Louis  Times. 

Queslitin.  What  date? 

Answer.  The  Sunday  following :  I  think  the 
9th. 

Question,  State  how  much  time  it  requires 
a  sbort-liand  writer  to  write  out  his  notes  in 
what  is  called  long-hand,  compared  with  that 
which  is  required  in  taking  down  the  natation. 

Artsxeer.  We  generally  reckon  the  difference 
between  the  rates  of  speed  in  writing  long- hand 
and  short-hand  as  about  one  sixth  or  one 
seventh. 

Question.  That  is,  it  takes  six  or  seven  times 
as  long  to  write  out  the  speech  as  it  does  to 
take  the  notes  ? 

Answer.  No,  sir. 

Question.  How  then  7 

Answer,  There  are  frequently  interruptions 
in  the  course  of  a^peeeh ;  there  are  frequent 
pauses  of  a  speaker,  and  a  great  many  things. 

Quesfinn.  But  suppose  there  are  no  pauses, 
but  you  are  merely  taking  down  the  speech  7 

Answer.  If  a  man  talks  steadily  for  two  or 
three  minutes  together,  it  will  take  from  twelve 
to  twenty  minutes  to  write  out  what  he  may 
say  in  three  minutes  time  ordinarily. 

Question.  That  is,  four  times  as  long? 

Answer.  Yes. 

Question.  Suppose  he  speaks  rapidly  and 
excitedly? 

""'     '    averyfluent  speakeritmay 


Answer.  Ifht 
take  longer. 

Question.  01 
between  speaker 


I  there  is  a  difference 
that  7 

Ansu>er.  A  very  great  deal  of  difference. 

Question.  In  a  rapid  speaker  what  is  the  pro- 
portion of  time? 

Answer.  My  last  answer  covers  it ;  I  cannot 
say  more  precisely  than  that. 

Question.  Does  tbe  standard  you  giveof  four 
times  as  long  apply  to  those  who  speak  delib- 
erately? 

Answer.  Yes;  I  think  that  would.  A  man 
could  easily  write  out  the  remarks  of  a  delib- 
erate speaker  in  four  times  the  length  of  time. 

Qimtio».  What,  then,  is  the  proportion  of 
time  in  the  case  of  a  rapid  speaker? 

Answer.  Some  men  speak  about  as  high  as 
two  hundred  and  thirty  words  a  minute.  A 
long-hand  writer  can  write  out  about  twenty- 
eight  or  thirty  words  a  minute  steadily  if  he  is 
a  rapid  penman  and  baa  no  difficulty  in  read- 

Question.  Then  it  ought  to  be  from  eight  to 
ten  times  as  long  for  a  rapid  speaker  7 
Answer.  About  seven  times  as  long. 
Question.  Twenty-eight  to  two  hundred? 
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Ansrcer.  That  is  about  seven  times. 
Qaestion,  Then  tie  long- hand  writer  who  is 
reportiDg  will  get,  in  case  of  a  rapid  speaker, 

Answer.  If  he  attempts  to  write  out  in  fall. 

Reexamined  by  Mr.  Manager  Butler; 

Question.  Do  I  understand  you  that  the 
whole  of  your  report  of  the  epeeeh  was  pub- 
lished in  the  Times  from  all  your  notes? 

Answer.  Not  the  whole  of'^it. 

Question.  Was  it  condensed  for  that  public- 

Answer.  It  was  considerably  condensed. 

Question.  Was  Andrew  Johnson  a  rapid 
speaker  in  the  manner  that  he  spoke? 

Aaswer.  Mr.  Johnson  is  a  very  fluent  speaker 
and  a  very  incoherent  one. 

Qaestion.  Repeating  frequently  his  words? 

Answer.  Very  frequently ;  very  tautological, 
very  verbose. 

Question,  Does  that  enable  him  to  be  taken 
with  more  ease  ? 

Answer.  It  enables  him   to  be  takeu  with 

Question.  Is  it  not  within  yout  experience 
that  there  are  men  who  by  practice  in  long- 
hand by  abbreviations  can  follow  very  accu- 
rately or  quite  accurately  aspeakerwho  spoke 
as  Andrew  Johnson  spoke? 

Answer.  I  think  they  could  give  the  sense 
of  his  speech  without  doing  him  any  injustice. 

Qaestion.  How  was  it,  taking  into  considera- 
tion the  interruptions,  supposing  such  a  writer 
had  been  taking  him  from  the  balcony  ? 

Answer.  He  would  have  to  indicate  the  in- 
terruptions; he  could  not  write  them  out. 

Qaestion.  But  could  he  get  the  sense  of  what 
the  speaker  was  saying? 

Answer  Of  the  speaker,  or  the  interruptions  ? 

Queition    Of  the  speaker. 

Amuer    Yea  hecoold. 

By  Mr   bTiKBEB\ 

Queition  A  long  hand-writ«r  may  take  the 
sense  and  'lubstance  of  a  speech;  that  is,  he 
mav  take  the  sense  and  substance  as  to  his 
ideas  of  what  are  the  sense  and  substance  7 

Answer  Undoubtedly;  he  must  rely  on  his 
own  TJew  of  what  was  intended  to  he  said. 

By  Mr.  Manager  Butler: 
Question.   By   dictating  a  report  from  the 
notes,  with  another  person  to  write  out,  it  can 
be  much  more  rapidly  written  out,  can  it  not? 

Answer.  Yes,  sir ;  at  least  one  fourth. 

Mr.  Manager  BUTLER.  I  put  this  report 
in  evidence.     I  do  not  propose  to  read  it, 

Mr.  STANBERY.    Let  it  be  printed. 

Mr.  Manager  BUTLER.     Certainly. 

The  report  made  by  the  witness,  Joseph  A. 
Dear,  is  as  follows: 

Speiehfrani  iofcony  ofSoMllier^  Hotel. 

After  a  f«ff  words  of  tbanka  Mr.  Johnson  was  in- 
terrupted wilji  iaquiriea  "about  New  Orleans"  and 
Id  reply  lie  cbargedtliereepoaeibitiCyof  that  rluCon 
Congress.  sayiDs  it  wis  eertainlj  ptuined  and  that 
every  drop  of  blood  shed  in  it  retted  od  the  xkirts  of 
the  Bsdieal  CoBsreu,  deftuded  himself  from  the 


charge  of  having  been  a  traitor,  asked  hndheplared 
■■Juaa^-'toThaddBua  Stevens  Wendell  Pbinipsn, 
Charles  Sumner,  spoke  of  the  majority  in  Con^ 


who  olaimed  their  sympathy  besides  colored  men. 
( IVonacHpI  of  notei  returned.)  •  •  '  ,  • 
who  bave  got  Che  ehoflkles  upon  tbeir  limbs  and 

master  as  the  colored  mea  who  were  emanoipaCed 

to  odvooate  the  freedom  of  the  white  man  as  well  as 
the  colored  man.  I  hare  nothing  tooompJain  about 
emancipation.  X  tried  to  do  us  tauuta  and  havo  done 
oa  mnoh  aa— and  when  they  talk  about  Moses  and 
the  piomised  Innd— where  Is  the  promised  land  that 
these  people  propose  to  lead  them  to  whea  they  talk 
about  taklnsthem  outof  America  and  sendinc  them 
toother  climas  what  is  it  they  propose?  Why  it  is 
to  give  them  a  Freedmon's  Bureau  and  then  what  ? 
Why  here  in  the  South  it  is  not  neoeesoiy  for  me  to 
*-"-  "-  -' — '  "■ ^tem  and-how  it  operates. 


ji'EL_ 

Their  original  owners  bonght  the  land  and  b 
' '  nil  the  expBDSeB  of  carryiDE  I 
'     fler  bringinB  the  prodi 


uKbt 


m  not  oddressiuE  myself  to  your  passions,  and 
1  reason  and  argument  again  resume  their  sway 
ic  public  mind  this  prejudice  mast  give  way  and 
m  and  argument  become  triumphapt.  How  let 
allyoDT  attention  Co  a  slnste  fact,  the  Burean. 

slavery  was  an  \acouraed  institution  but  after 
ncipation  took  place  the  Consress  here  save  w 

. ^"^--lof  dollars, 

resident 
»nd  ieVus'work'che  fouri 


a  simple  proposition  to  transfer  the  four  miltion  of 
slaves  in  the  United  States  from  their  original  own- 
ers to  anew  setof  taskmasters.  I  had  been  laborini 
for  years  Co  try  and  get  them  freednnd  I  was  opposed 
to  seeing  them  transferred  to  a  new  set  of  taskmas- 
ters to  be  worked  with  more  rigor  than  before.  Yes, 
under  this  non  system  they  would  work  the  siaves, 
Che  governmi  -'  —  '-  ■■ "  " ' 


So  much  for  tl 


y  thanks  lonigbt  as  w 


oflenoeand  therefc , , 

Yes  they  are  ready  to  impeaoh  nim  and  if  they  .  .. . 
satisfied  of  having  OS  large  ■  majority  in  the  neit 
Congress  as  this,  they  would  upon  some  pretest  of 
violating  some  law  or  some  provision  of  Mc  ccnati' 
tution  they  would  vacate  the  Eiecuove  of  the  Uni- 
ted States,  As  they  tallcing  about  the  soldiers  let  ma 
call  the  attention  of  Che  soldiers  to  this  immaculate 
Congress,  this  Congress  which  can  moke  war  upon 

upon  the ) 
the  President  beeante  he  stands  bytbet  constitBtion 
andeKercises  the  veto  power  in  belialf  of  the  people 
they  dared  to  talh  about  impeachmenC 

Sy  way  of  immortalizing  themselvea  and  increas- 
ing the  confidence  uf  the  soldiers,  throughout  tills 

I?)    (Laughter)    So  far  as 


ned  let 


.y  Feniai 


if  there  are  any  here  to-nigbt.  Co  to  bock  to  my  his- 
tory and  say  who  in  thedaAdaya  of  Kflow-noihing. 
ism,  stood  and  made  more  aacriftce  for  their  rights. 
It  has  been  my  peculiar  misfortune  always  to  have 
fierce  opposition  because  I  have  always  slrack  my 
blows  direct  and  foughc  with  the  right,  and  Constitu- 
tion on  my  side.  Yh  here  was  the  law  of  neutrality 
and  I  was  sworn  to  support  the  Constitution  and  see 
that  law  faithfully  eieouted  ("  Why  didn't  you  do 
it?")    Tbelawwoseieouted,  and  because  itwaaeie- 

the  Fenians  and  tbey  pi         '    "  '  ' 


t  law  naa  presented  to  m 


.    They 


a  its  obwHt«r 
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to  the  soldier,  us  tbey  Kcre  prett;  nell  broken  donn 
and  loaine  oonfideace  at  tfio  end  of  Beoeiaion,  they 
thought  the;  must  do  somothinK  for  the  soldier. 
Whut  did  they  do!  Who  has  done  moTe  for  the 
(oidier  than  I  hare?  who  has  sacrificed  mors  for 
the  soldier  than  I  liave?  But  thoy  to  malie  them 
the  friends  of  the  soldier  they  come  fornnrd  nith  a 

poaitioD—to  do  nhut?    To  give  to  the  soldier 

r  del  liurs  (Sau)  bouDtr  i  f  h  e  li 


Sc^doll 


, ™  ...jBtick- 

iini  and  attempting  to  please  the  soldier  by  (iring 
him  fifty  ($50)  dollura  tor  tiro  (S3  reus  Berrioee  they 
toakitlntD  their  head  to  nreaomebody  else  a  bounty, 
-not  of  fifty  (S60)  dollars  fbr  two  years  Berriees— now, 
attention!  as  I  vant  to  make  an  impies^on  on  year 
mJDds  of  the  fiiols— When,  the  bmve  her  who  has 
fblloired  bis  lallant  Offiner,  who  dept  en  the  tented 
field,  irho  perilled  his  life,  shed  his  blood  and  left  his 
}linbabelilnd  him,  ho  ean  get  fifty  (SSOJdollarahoantT 
if  he  has  aerred  two  yean,  but  the  Member  of  Con- 
Rtesa  who  never  smelt  Konpawdei  ean  gat  Ibor  thous- 
and dollars  (KOOO)  extra  par  (Load  Cbeera)  That 
is  a  true  picture  my  oounlr^men  of  whnt  has  trans- 
pired in  the  psat.  Fellow  oitiiens  you  are  all  famiU 
larwiththenorkoCreatoration;  you  know  that  ever 
since  the  rebellion  eollapeed  everything  has  been 
done  (hat  conld  be  done  by  the  Executive  department 
ottheaoTemment— infact,  all  has  been  done  eieept 
ths  admission  of  the  membors  of  the  eleven  States 
that  went  into  rebellian,  bat  haTlng  lud  down  theli 
alms,  tbolishedslaveiT,  mpodiated  their  debts  and . 
sent  loyal  reprssentatiTes,  STeryuiing  bai  been  done 
exoept  the  admission  of  the  tepreaenlatlvea  wbloh 
^1  the  States  are  oonsUtnUonallr  entitled  to.  When 
■      ■'     "    - n  of  tiie  United  states 


That's  I 


t  and  I  have  alwi^  said  tb 


their  equal  saSraie  in  theUnitfld  Statea 
no  power  baa  the  right  or  can  deprive  luem  tn  il 
wUhODt  violating  the  ConsCitntion  of  the  United 
States.  And  the  same  argument  applies  to  the  Rop- 
resentativeti  in  the  House.  It  used  to  be  said  that 
when  the  states  refused  to  sand  their  repreasn  tatives 
that  that  was  sscesdon.  a  breaking  up  of  the  Union. 
Now  the  Badieal  paiiy  have  turned  round  and  say 
that  the  States  are  not  enttUod  to  representation  in 
Oongress.  That  ia  (ouvtheyaredissolDtioDistsand 
their  position  nowii  to  perpetuate  the  dissolution  of 
tbetTnlon  and  that  too  nbile  they  deny  the  rliht  of 
representation  they  impoee  on  them  taxation— a 
principle  upon  nhiob  in  the  revolution  your  futbers 
resisted  the  power  of  Great  Britain.  We  deny  the 
right  of  taiation  without  representation — this  is  one 

Let  the  governmentbe  restored,  let  peace  be  reetored. 
Many  years  I  have  labored  for  and  I  am  for  it  now. 
I  deny  tbia  doetrine  of  secession  come  from  whatever 
quarter  it  may.  whether  from  the  North  or  South.  I 
am  opposed  to  it.  I  am  fbrthe  Union  of  these  states 
foitiie.thirty  six  stars  representing  thirty  six  states 
renudningwhere  theyare.  I  am  ftir  the  Constitu- 
tion aa  our  fathers  have  made  it  and  hundeditdonn 
to  ns  and  if  it  is  altered  er  amended  let  it  he  done  in 
the  mode  appointed  for  it  bv  that  instrument  itself 
and  in  no  other.  I  am  for  tbe  restoration  of  peace. 
Let  me  ask  this  people  bere  tonight  if  wb  hiLvo  not 
shed  enough  blood.  Letme  asktiiis  pe 
uight,  sreyo&preparedto 

night:  are  they  prepared  lu  eoii  <i>a.u  njiuu  u..iu  ii,i.u 
in  the  nameof  God  liftup  bis  hand  against  tbe  throat 
of  his  brother?  Are  yoa  prepared  1«  see  our  iields 
again  laid  waste  our  commeroe  and  business  sus- 
pended and  all  trade  stopped?  Are  we  prepared  to 
see  this  land  thnt  gavo  a  brother  birth,  dreucbed  in 
a  brothers  blood?  I  am  one  of  those  who  believe 
thatamanMnyainand  that  a  man  May  repent  and 
somelimea  that  having  sinned  4  having  repented  it 
makes  him  a  better  man  than  before,  ICbeors.) 
I  know  it  has  been  said  that  I  have  eieroised  the 


is  people  here  to 


■;  Yea,Ihnve(ch 


re)  And  I  reckoli 


pardonini._.  __.   _ 

I  have  pardoned  it. 

living  on  the  habitable  globe.  Yes,  I  turned  forly- 
aeven  thousand  of  our  mon,  who  were  engaged  in 
this  struggle,  who  went  in  prison  with  the  arms  we 
captured— I  turned  them  loose.  Large  nombcrs  have 
applied  forpardona  and  tiiua  I  have  granted  pardons 
to  some.  But  by  seme  I  am  attempted  to  be  held 
responaible  for  doing  wrong.  Yea,  there  are  aome 
who  stayed  at  homo  and  did  not  so  into  the  field  «bD 
call  out  about  blood  and  punishment  and  making 
treason  odione  and  all  that  (Laughter)  who  never 
auellodgnnpowdoron  the  other  side.  Yeathey  would 
condemn  and  they  nouid  hang  and  torture  and  all 
that  and  they  that  moke  tho  eomparison— but  if  I 

these  eroakers  assume  to  setup  that  they  are  better 
than  the  Saviour  of  luuikind,  himaelf— a  kind  of 
OTOi  lighteonsness— thinKing  they  are  better  than 
onybady-elae  and  am  always  wanting  to  do  the 
Ddty's  work,  thinking  they  can  do  better  than  he 
ean.  Tes,  the  Saviouroame  and  found  man  sentenoed 
and  ODder  tho  law  bat  when  they  repented  he  said 
"  let  them  lire."  Instead  of  putting  them  to  death 
he  went  upon  and  was  there  painfully  nailed  by  those 
anbelievers  that  I  hare  spoken  of  and  there  shed 
his  blood  and  died  that  yon  and  I  might  live.  Will 
you  execute  and  put  to  death  eight  uillioii  of  peo- 
ple? It  is  an  a&urdity  and  is  impractieabto  even 
If  it  were  right,  but  it  is  aviolationof  alllaw  human 
and  divine.  (Hang  Jeff  D^vis.) 

You  call  on  Judge  Chuse  to  hang  JeS.  Davis ;  will 
you?  (Laughter.)  I  am  not  the  court,  I  am  not  the 
Jury  nor  the  Judge.  Before  the  ease  comes  to  me. 
and  all  other  oases,  it  would  have  to  eome  as  a  ease 
01  applloation  fbr  pardon.  That  is  tho  only  way 
ijaaee  ean  eome  bdbre  me.  Whydon't  JudgeChaae, 
Chief  Justice  of  tiie  Cnited  States-^n  whose  district 
he  is — why  don't  he  try  him !  But  perhaps  I  can 
answer  the  question, and  as  Bometimeapeople  will 
be  facetious  and  indulge  in  repartee.  I  might  ask 
you  a  question— why  dont  you  haog_Thod  Stovona 
and    Wendell   Phillips?.    [Hisses.  Laughter,   and 


thereare  some  who  talk  al 
of  Louisiana,  who  say,  " 


ought  to  be  able  to  say  that  you  aoni  live  in  gio^s 
housM.    ThBnwhj;Bli  thiaclampr?     Dontyouae^ 

power.  Hencewhen  you  torn  any  of  them  out  of 
Ofiiee  they  talk  about  "  broad  and  butter.'.'  Yes.  it 
is  the  most  perfect  and  complete  bread  and  butler 

and  hence  when  you  moie  an  offer  tn  take  aeinple 
man  who  bos  stayed  at  home  four  or  five  or  six  years 
of  office  and  grown  rich,  when  you  talk  about  torn- 
it  la  one  of  the  objects  of  the  Oongresa  of  tho  United 
States  to  pass  a  law  preventing  the  Executive  from 
turning  any  one  out.   (Turn  them  all  outj   Hence, 

Howwere  the  people  to  get  bold  of  the  oOlces.  The 
idea  of  rotation  in  office  of  tbe  davs  of  Madison  and 
Jefferson  seems  to  be  lost  eight  of:  bu^  my  belief  is 

it  is  time  somebody  else  should  have  a  turn.    How 

How  is  this  to  he  done  unless  you  can 


h  then 


laws  to  keep  them  in.   Howls  this  to  be  done  unless 

me  say  to  you.if  you  will  stand  byme  in  vindication 
of  the  oonstitution  of  the  United  States  in  trying  to 
give  the  soldiers  and  people  a  chance,  I  will  kick 
tbem  oat  ssCast  as  I  can  (Loadcheers).  I  care  net  for 
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the  menaoes.  for  the  tuanli,  the  leers,  the  threats,  1 
don't  intend  to  be  bullied  by  my  eaemiee  or  evea 
overawed  b;  my  friends  but  Clod  being  wiiliog  vitli 
yoarhelpIwiHYetoBTerymaaaui'eoftheirswheneYer 
they  come  before  me.  I  place  myself  an  the  rsm- 
parta  of  the  oonatitullon  and  when  I  tee  the  enemy 
BPproiuhinE  so  long  as  I  hare  eyes  to  see  or  ears  to 
hear  or  a  tongue  to  sound  the  alarm  so  help  me  God 
Ivill  do  it  and  call  for. you  to  the  resoue^Loud 

of  the  country  has  been  encroached  upon,  the  oitodel 
of  liberty  la  being  eadongered  (Go  in  Andy  1)  Come 
up  to  the  work  and  protect  yout  oonstitution  as  the 
palladium  of  out  civil  and  religioaa  liberty  for  it  is 
the  ark  of  onr  safety.  Yes  let  me  ask  you  to  cling 
to  the  constitution  in  this  great  struggle  for  freedom 
BS  the  shipwrecked  mariner  olings  to  the  plank  in 

far  as  my  public  life  is  oonoerood  the  people  of  Mia- 
■ouri  know  that  my  efforts  have  been  in  that  direo- 
tion  which  would  olevate  the  great  massea  of  the 
people.  Where  iethe  speech  or  Tote  of  mine  hut 
what  has  always  had  a  lendenoy  to  elevate  the  great 
mosses  of  the  people  and  when  they  talk  about 

fh  h  fll 


f      d  m      d  h 

d  trac  hat  has  been  hea 

■   -night  I  hi 


band  them  over  to  y' 


has  encroached  upon  the  rights  of  a 
I  have  stood  upon  the  outworks  of 


oopici  Imuat  Ihave 


by  hi 


y  £  with  faces  uptur 


It  the 


the  Union  of  these  States,  lot  us  fight  thi 
of  the  government  eome  from  whatever  quarter  luey 
may.  You  understand  what  my  position  is— no  tyr- 
anny-and  with  you  to-night.  I  leave  the  Union  in 
yoar  hands  with  the  confidence  I  have  always  had 
that  the  people  will  redrees  all  wrongs  and  set  the 
government  right.  Then  gentlemen  of  this  great 
city  of  the  Westeio  Slates  in  bidding  yon  farewell  I 
leave  all  in  your  charge  and  thank  yon  greatly  for 
the  cordial  welcome  you  have  given  me  to  your  city 
(Loud choersl.  JOSEPH  A.  DEAR. 

Robert  S.  Chew  sworn  and  examined. 

By  Mr.  Manager  BnTLER : 

QuesMon,  You  are  employed  in  the  State 
Department? 

Answer,  I  am. 

Question.  In  what  capacity? 

Answer.  Chief  clerk. 

Question.  Is  it  part  of  ^onr  dnty  to  super- 
vise and  know  the  commissions  issued. 

Ansieer.  The  duty  devolves  particularly  upon 
the  commission  clerk  of  the  Department  to 
prepare  all  commissiona.  The  commission  is 
first  made  out  by  a  clerk  who  is  called  the  com- 
mission clerkoflhe  Department.  It  ia  brought 
lo  me,  and  by  me  senlto  the  President.  When 
returned  with  the  President's  signature  it  is 
submitted  by_  me  to  the  Secretary  of  State, 
who  countersigns  it.  It  then  goes  to  the  com- 
mission clerk  for  the  seal  to  be  afhsed. 

Question.  Then,  when  it  does  not  belong  to 
your  Department,  where  does  it  go — when  it 
18  not  a  commission  of  an  officer  in  your  De- 
partment? 

Ansicer.  To  the  Treaanry. 


Question.  That  is  to  say,  if  I  understand,  ike 
commissions  of  olScers  in  the  Treasury  ate 
prepared  at  your  Department? 

Answer.  Yes,  sir ;  of  a  portion  of  the  officers 
of  the  Treasury. 

Question,  Such  as  whom  ? 

Answer.  Such  as  Comptrollers,  Auditors, 
Treasurers,  Assistant  Treasurers,  officers  of  the 
Mint,  Commissioner  of  the  Heveuue. 

Question,  Secretary  and  Assistant  Secretary? 

Answer.  Yes,  sir. 

Question.  Then,  after  being  prepared,  they 
are  sent  to  the  Treasury? 

Answer.  Yes,  sir. 

Qttistion.  Those  that  belong  there? 

Answer.  Yes,  sir. 

Question.  Those  belonging  to  your  office  are 
issued  from  your  office? 

Answer.  From  the  Department  of  State. 

Question.  Now,  will  you  have  the  kindness 
to  tell  us  whether,  after  the  passage  of  the  civil 
tenure  act,  any  change  was  made  in  the  com- 
missions of  the  officers  of  your  Department  to 
conform  to  that  act? 

Ansvser.  There  was. 

Questimi.  What  was  that  change?  Tell  us 
bow  the  commission  ran  in  that  regard  before 
and  how  it  has  been  since? 

AnswiT,  (referring  to  forms.)  The  form  of 
the  old  commission  was  "during  the  pleasure 
of  the  President  of  the  United  Stales  for  the 
time  being,"  Those  words  have  been  stricken 
out,  and  the  words  "subject  to  the  conditioua 
prescribed  by  law  "  inserted. 

Question.  Does  that  apply  to  all  commis 
sions? 

Aiisu>er.  That  applies  to  all  commissions. 

Question.  Wlien  was  that  done? 

Answer.  Shortly  after  the  passage  of  the 
tenure- of- office  act. 

Question.  About  how  soon,  if  joucan  tell  us, 
one  month  or  ten  days? 

Answer.  I  cannot  say  exactly,  but  when  the 
first  case  came  up,  making  it  necessary  for  the 
comiDission  clerk  to  prepare  a  commission,  he 
applied  for  instructions  under  that  act. 

QMstion.  Was  the  subject  then  examined  in 
the  Department? 

Answer,  It  was. 

Question.  Was  this'  change  made  after  tbert 
examination  or  before? 

Answer.  After  the  examination. 

Question.  Was  it  made  by  the  direction  of 


theS 


Dt? 


__   ..  .  itted  bytbeSeo- 

retary  to  the  legal  examiner,  and  upon  his  opin* 
ion  the  change  was  made. 

Question.  By  order  of  the  Secretary? 

Answer.  I  think  so. 

Question.  You  print  the  form  of  your  com- 
missions oa  parchment  by  copper- plate,  do  you 
not? 

Answer.  Yes,  sir. 


Answer.  It  was. 
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Qiustitm.  For  the  vsrious  kind  of  commis- 

Anawer.  Yea,  aif. 

Que^ioit.  B&Te  jou  blankformsof  the  vari- 
ous kinds  of  commissions  issued  by  your 
Department? 

Answer,  I  have.  [Prodacing  a  number  of 
blank  forms.} 

Question.  Prior  to  the  passage  of  the  act  of 
the  2d  of  March,  1867,  being  the  tenure  of 
civil-otSce  act,  were  all  the  commissions  issued 
to  hold  office  "during  the  pleasure  of  the  Pres- 
ident for  the  timebeing?"  Were  they  all  issued 
in  tbat  form  ? 

Answer.  They  were  all  issued  in  that  form. 

Question.  Since  this  chaoge  have  all  com- 
misBions  been  issued  in  the  changed  form  ? 

Answer,  They  have  been. 

QtteHion,  Have  such  changed  commissions 
been  signed  by  the  President? 

Answer.  They  have  been. 

Qaegtion.  Has  there  been,  down  to  to-day, 
Wiy  otherchange  than  the  oneyouhave  stated? 

Answer.  None  at  all,  that  I  am  aware  of, 

Question.  Has  any  commission  whatever  for 
any  officer  been  sent  out  from  your  Department 
since  the  passage  of  the  act,  except  in  this 
changed  form? 

Amneer.  I  am  not  aware  of  any. 

Question.  Could  there  have  been,  except 
by  accident,  without  your  knowing  it? 

Answer.  Not  unless  by  accident. 

Mr.  Manager  BUTLER,  (to  the  counsel  for 
the  respondent.)  I  now  propose,  gentlemen, 
to  offer  these  forms  in  evidence,  but  L  will  not 
read  them  unless  yoa  desire. 

Mr.  STANBERY.  You  will  allow  us  to 
ask  some  questions  first,  I  suppose. 

Mr.  Manager  BUTLER.     Certainly. 

Cross-examined  by  Mr.  Stanbebt; 

Question.  Mr.  Chew,  as  1  understand  you, 
the  old  form  contained  this  clause,  "said 
officer  to  hold  and  exercise  the  office  during 
die  pleasure  of  the.  President  of  llie  United 
States  for  the  time  being."  That  was  the  old 
form? 

Answer.  Yes,  sir. 

Question.  And  I  understand  you  that  the 
words  "during  the  pleasure  of  the  President 
of  the  United  States  for  the  time  being"  are 
now  left  out,  and  the  words  "  subject  to  the 
oonditiona  prescribed  by  law"  are  inserted? 

Anstner.  Yes,  sir. 

Question.  Have  you  ever  changed  one  of 
your  plates  orforms  so  as  to  Introduce  in  place 
of  what  was  there  before  these  words,  "to 
bold  until  removed  by  the  President,  with  the 
consent  of  the  Senate?" 

Anstoer.  No,  sir. 

Quealion.  You  never  have? 

Answer.  We  never  have. 

Question.  Let  me  ask  yon  if  any  commission 
bas  been  issued  to  a  head  of  Department  differ- 
entTrom  those  that  you  issued  before  the  ten- 
ure-of-office  act?     Has  any  commission  sioee 


tbat  act  been  issued  to  a  head  of  Depart* 

Answer.  I  am  nut  aware  of  any.     I  brought 
no  forma  of  c. 
ment,  and  did  n 

Question.  Have  you  a  separate  plate  for  the 
commission  of  a  head  of  Department? 

Answer.  I  cannot  answer  that  question. 

Question.  But  yon  recollect  no  instance  in 
which  any  change  has  been  made  there  ? 

Answer.  1  do  not. 

By  Mr.  Manager  Butleu  : 

Question.  Has  there  been  any  commission 
issued  to  a  head  of  Department  since  March  2, 
1867? 

Answer.  I  do  not  recollect  at  this  mo- 
ment, 

Mr.  Manager  BUTLER.  Then,  of  course, 
tbere  is  no  change. 

Mr.  STANBEBY.  Of  course  not ;  that  is 
what  we  have  proved. 

Mr.  Manager  BUTLER,  (to  the  witness. ) 
Hand  to  the  Clerk  all  the  forms  you  have 
brought  with  you.  We  offer  them  in  evi- 
dence. 

The  forms  offered  in  evidence  are  as  fol- 
lows: 
TcmsoTani    tWmiMjion  of  Depalii   Po<I»ioj*<j— OW 

form.    7n  the  farm  Hdw  lucd.  lAe  wordt  in  bra':keU 

areomUled.  andlhemiriU  " mlijeal  to  the coadilian. 
pretcribed  by  laui"  inserted. 


lEht  apperti 


le  uine  b< ' 
.n  of  the  I 


lese&l  of  the  United  &t 
oLtyof  W»3 


ler  my  liand,  at  the  city  of  Wsshirp™, 

-  day  «f ,  in  the  year  of  our  LorJ 

thousand  sight  hundred  and  .  and 

le  IndependenOB  of  the  United  States  of 


—No  Form  of  old 
ttolet  of  Amcriea  : 

Know  yo,  that,  rapoaing  special  trust  and  confi- 
dence in  the  integrity,  ability,  and  punotunlity  of 

,  I  have  nominated,  and  by  and  with  the 

advice  and  consent  of  the  Senate  da  a^ipoint,  

deputy  postmaster .  and  do  authoriie  wid  em- 
power htm  to  eieeute  and  fulfill  thn  duties  of  that 
office  flcctvdiuH  to  law;  and  to  have  and  to  hold  the 
said  office,  with  all  the  powers,  priyilaeea.  and  emol- 
uments to  the  same  of  right  appertaining  unto  him, 
the  said .for  the  term  of .subject  to 
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to  be  madeEatent,  and  the  seal  of  the  United  States 

Given  under  mr  hunil,  at  the  eitr  of  WoBhingtoo. 

the  —  day  of ,  in  tho  Teai  of  onr  Lord 

,    „  ]    one  thousand  eight  hundred  and ,  and  of 

'■'■■  ^■'    the   indepcndenoB  of  tha  United  States  of 

BythePresident: 


States  foe  tlie  time  being  should  be  pleased 
sooner  to  revolie  and  determine  this  commis- 
aion,"  are  now  omitted,  and  the  words  "subject 
to  the  conditions  prescribed  by  law"  inserted.] 
oaofMinlaaandAl- 


TUflfmoni  of  J< 


uaed  tn^lead  of 

PrraidaUoflhe  United  Statei  of  Americt ; 
To  all  wAo  thaU  m  these  preeettla,  arMliiia .' 

Kno«  f  e,  that  repoainc  special  trust  and  confidonee 
In  the  integrity,  ability,  andtearnineoE — ; , 

for  the .  and  do  anUioriie  and  enuiower  him  to 

execute  and  fulfill  the  duties  of  that  offioB  aoooidiDE 
to  lairi  and  to  have  tmd  to  hold  the  said  offioe,  with 
all  the  powers.  privileBBa.andemolunientathBrennto 

iBjally  appertain  in(  onto  him,  the  said , 

[nntil  the  end  of  the  neit  eeaaion  of  tho  Senate  of  the 
CnitedSUte8,andno  longer;]  subject  to  tho  condt- 
tioDS  prescribed  by  law. 

Id  testimony  whereof  I  have  caused  these  letters 
to  be  made  patent,  and  the  seal  of  the  United  States 


city  of  Wasl 


le  thousand  eight  hi 


f^f^fi 


By  the  President: 

SecTftarv  of  Stale. 
lOldforai:  "Duringthepleasure  of  the  Pres- 
ident oi'  the  United  States  for  the  time  being, 
and  until  tbe  end  of  the  nextsessionof  the  Sen- 
ate of  the  United  States  and  no  longer,"  instead 
of  the  words  in  brackets  in  the  above  form,] 
Sew  /'orm— Permonrnt  Marikah  and  Alloraeui. 


Preiident  of  the  Vniled 
To  oil  mho  ihall  lee  these  vreaeal 


oi  tbe  Senate,  do  appoint  him  — 
United  Statfe  in  and  for  the 


duT™V 


,  of  Ame 


and  fulfill  the 


t  office  aoeordi 
1  enioiumea(9  to'  the  same,  ofr 

nl^ect  to  tiie  conditions  prescribed 


and.  at  the  city  of  Washi 


[This  commission  is  used  for  attorneys  and 
marshals.  The  t^rm  of  service  is  four  years. 
The  words  "unless  the  President  of  the  Uni- 
ted States  for  the  time  being  should  be  pleased 
tx)  revoke  and  determine  this  commission"  are 
now  stricken  out,  and  the  words  "subject  to 
the  conditions  prescribed  by  law"  are  in- 
serted.] 

For^iofOommiieioH/oTjwkee.    An«oen  for  per- 

President  oflheUaited&alea  of  America i 
To  all  who  ahail  tee  these  preseTitg^  ereettHff .' 

Know  ye,  th  at  reposing  Bpeciat  trust  and  confidoDee 

in  the  wisdom,  uprightness,  and  learning  of 

',  I  do  authorize  and  empower  him  to  eie- 

cute  and  fulfill  the  duties  of  that  office  according  to 
the  Constitution  and  laws  of  tho  United  States,  and 
to  have  andtoholdtheaaidothce  with  all  tho  powers, 
pririle^cs,  and  emoluments  to  the  same  of  right  ap- 
pertaining nnto  him  the  said . 

In  testimoni'  whereof  I  have  caused  these  letters 
to  be  made  patent,  and  the  seal  of  the  United  States 
to  he  hereunto  nffllcd. 

of  WaahinBton, 

e  of  Ihe  United 


[l-S.]    .and  oftheinW 


[In  case  of  judges  of  Territories  the  words 
"  subject  to  the  conditions  prescribed  bylaw," 
are  inserted.  This  commission  is  used  for 
judges  of  the  Supreme  Court  of  tlie  JJnited 
States,  judges  "  " 
ries,  and  is  t 
case  may  be.] 
Form  nf  Sea  Omuniraion  of  Seeretariea  of  Legalwa 

used  either  m  the  recees  or  eegsion  <^  the  Senate^ 


r  permanent,  i 


Pren 


atoftie  United Slalea of  Ameri 
confidence 


F,  pnidenee.  andabflity,  Ido  appoint  (or nomi- 

United  States  of  America  ,  anthorizing  jfoo, 

hereby,  to  do  and  perform  all  sneh  matters  and  things 
as  to  the  said  place  or  office  doth  appertain,  or  as  may 

to  hold  and  exeroise,  subject  to  the  conditions  pre- 

In  testimony  whereof  I  have  caused  the  seal  of 
the  Uaited  Ststea  to  be  hereunto  affixed. 
Given  under  my  hand,  at  the  city  of  Washington, 

■        ar  of  onr  Lord  one 

id ,  and  of  the 


h!usQn7ei! 


[The  "words  during  the  pleasure  of  tho 
President  of  the  United  States  for  the  time 
being"  were  formerly  used.] 

Old  Temporary  Conmlxr  Chmmiision. 

TkePreetdttntofthe  United  Stales  of  Ameriaa ; 
To  all  aho  shall  see  these  greKHIs,  Breeting  ; 

Know  yc,  that,  reposing  apeoial  trust  and  oonfl- 


yof— 


-,Ido 


snlof  the  United  States  of  America 

-andsueh  other  parts  a«  shall  be  nearer  thereto 
■  e  residenoe  of  anj'  other  consul  or rioc  consul 
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theaaidoffiae,  and  to  eiercise  and  enJDf  all  the  rights. 
IireJtmlneDcee, ^rivilenes,  and  autboriCiesCatbe earns 
afiightappertainiDE.rdurlngtbenlensareottha  f^ca- 
ident<iI(be,Uniled^gtates  Tor  tbe  time  being,  and) 


ens.Waoknowl- 


io,  gaiiine:  aader  tl 

,  - _  jll  atherof theiroiti 

edie  and  ooneldei  ]iim,  the  aaid  — 
Ingl;.  And  I  do  hereb;  pr^  and  re 
' — cs  andoflloerB,  tojpeimlttheB  ' ' 

—  peaceably '^- ^  — 

nithout  fdvlns, 


"tVoubia;  bat.on'theoOQtraiy,  loa'fford 
Lme  fur  all  those  whOBbnlV  in  like 


ended  to 


eby- 


of  i  hare  caused  these  letters  I 
OS  moue  psiEni,  ana  tbe  seal  ol  iiie  United  States  i 
be  hereunto  affixed. 
Given  under  my  hand,  at  tin 
tlia  — davof ,  inlhi 


ishington, 

la  eight  h'nndred'and  ■^^,"and  of  the 
idence  of  the  Uaited  States  of  America 


Know  ye,  tha,t  reposing,  Bpeoial  trust  and  confl- 

have  nominated,  and  by  an^with  the  advioe  and 

Uie  United  States  of  America '  and  ench  otker 

ptuta  as  shall  be  nearer  thereto  than  to  the  residence 
of  an)'  other  eoasul  or  vice  consul  of  the  United 
States  within  the  same  allegiance  i  and  do  authorize 
and  empower  him  to  have  and  to  hold  the  said 
office,  and  to  eiereiso  and  enjoy  all  the  righta,  pre- 
eminencca.  privileices,  and  anthoritieatothesameof 
right  appertaininc,  subject  to  the  conditions  pre- 
scribed by   law;  the  said demandinE 

and  receiving  no  fees  or  perquisites  of  office  what- 
ever which  shall  not  be  eEpreaaly  established  by 
some  law  of  theUnlted  States.   And  I  do  hereby 

Ships  and  other  vessels,  nrmed  or  unarmed,  sailing 
nnder  the  Bag  of  the  said  States,  as  well  as  all  other 
of  tbeir  oitiiens,  to  acknowledge  and  consider  him 

the  BMd accordingly.    And  I  do  hereby  pray 

and  request ,  goverBOts  nod  officers,  lojiormit 

the  said  fullr  and  pBaoeably  to  cnjom  and 

eierelse  the  said  office  without  giving,  or  suffering 

e>  be  given  nnto  him.  any  molestation  or  trouble; 
at,  on  the  contrary,  to  afford  him  all  proper  coun- 

for  all  those  who  shall  in  like  manner  be  recom- 
mended 


Qiren  under  my  ' 


at  the  city  cf  Washineton, 
in  the  year  of  our  Lord  one 

ndred  and .  and  of  the 

le  United  States  of  Amerioi 


Sy  tltePrcsideut; 

Secrelani  of  Slali. 
[Heretofore  this coramissLon  read  "during 
tlie  pieaaure  of  the  Preaident  of  tht  Unitea 
States  for  the  dine  being."] 


Form  of  CoBimiti 
rtf  rerrioritj, 


Know  ye,  (bat  reposing  special  trnst  andconfidencc 
in  the  integrity  and  ability  of .  I  do  ap- 
point him ,  and  do  anthorise  and  empower  him 

to  exBCDte  and  fulfill  the  duties  of  that  office  accord- 
ingtolaw,  and  tobaveandto  hold  thesaid  office,  with 
all  the  powers,  privileges,  and  emoluments  there- 
unto of  right  appertaining,  unto  him,  the  said 

In  testimony  whereof  I  have  caused  these  letters 
to  be  made  patent,  and  tlte  seal  of  the  United  States 
to  be  hereunto  amxed. 

tiiven  under  my  hand,  at  the  city  of  Washington. 

the  —  dny  of .  in  the  year  of  our  Lord  one 

r,    .  1    thonsand  eight  hundred  and ,  and  ot  the 

'■'•■'>•'    indepcndenoeottbeUnilBdStates  of  America 


Form  of  Old  Commiiaimof  Permaiwnf  Miaialer. 
potenliarv  umedatfar  back  at  11%. 

Preiident  of  iKc  United  Sale,  of  A-nc 

Reposing  special  trust,  and  eonfidenoe  in  y 

by  and'withthe  advice  and  consent  of  the  Set 
appoint,  envoy  extraordinary  and  minister 
potentlary  of  the  United  States  of  America 
authorizing  you  horobyto  do  and  perform  a 
matters  and  things  as  to  the  said  place  or  offii 

after,  and' the  said  office  to  hold  and  exercise 
the  pleasure  of  the  President  of  the  United 


icreuuto  affixed. 


In  testimony 

United  States  t 

Given  under 

the-d 

^'"  ^-^    independence  ofTheUnite'd  States' oTAmerioa 


seal  of  the 

ashingtcn. 
ir  Lord  one 


[The  worda  "during  the  pleasure  of  the 
Ftesident  of  tlie  United  States  for  the  time 
being"  are  now  strichen  out  and  the  words 
"subject  to  the  conditions  prescribed  by  lav?" 
insetted.  The  same  with  commissions  for 
ministers   resident   and    secretaries   of  lega- 

Form  <tf  Old  Camrnifiion  y  Mtnintert  Rendest,  ptrma- 
Prcjirf™/  of  the  United  Slates  of  America  .■ 


!aid  place  or  office  doth  ai 
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[L,  e.] 


a  DDilec  my  hand  at  the  oit;  of  Washinetoa 

the  —  das'  of .  in  tbeycar  of  our  Lord  one 

thousand  eight  hundred  »nd .  and  of  the 

indepcndenoeofthe  United  StKtej  of  Amerisa 


Cy  the  Presidonl!  . 

S&iretaiy  of  StatCM 

[If  used  M  a  temporary  commiBsioD,  the 
wtirds  used  in  place  of  those  in  brachets  are 
"until  the  end  of  the  next  aeasion  of  the  Sen- 
^e  of  the  United  States,  and  no  longer."] 

Examination  of  Robert  S.-Chew  resumed. 

By  Mr.  Stanbbut: 

Question,  Mr.  Chew,  how  long  have  yon 
been  Chief  Clerk? 

Ansuier.  Since  July,  1866. 

Question.  How  long  have  yon  been  in  the 
Department  of  State? 

Anstcei:  Since  July,  1834. 

Question,  That  is,  you  have  been  there 
thirty- four  jeata  ? 

Ansicer.  Yes,  sir. 

Qaestloit  In  all  that  timebefore  this  change 
did  commihsions  run  in  this  way  "daring  the 
pleasure  of  tbe  President?" 

Ansv!i.r    They  did. 

By  Mr   Manager  Botlbr: 

Question,  (banding  a  written  paper  to  the 
witneig  )  I  suppose  you  know  Mr.  Seward's 
handwntiiig? 

4nw-f»     I  do. 

Qwsliun  Is  the  letter  I  have  juat  shown 
you  signed  by  him? 

Ansicer    It  is. 

Mr  Manager  BUTLER,  (to  the  counsel 
for  the  respondent.)  I  offer  aovr,  gentlemen, 
&  list  prepared  by  the  Secretary  of  State,  Mr. 
Seward,  and  sent  to  the  Managers,  of  all  the 
appointments  and  removals  as  tlioy  appear  in 
the  State  Department  of  officers  from  the  be- 
ginning of  the  Government. 

Mr.  STANBERY  and  Mr.  CURTIS.  Of 
ai!  officers? 

Mr.  Manager  BUTLER.  Of  heads  of  De- 
partments. It  ia  accompanied  with  a  letter 
simply  describing  the  list  which  I  will  read,  aa 
mere  inducement. 

Mr.  CURTIS.    We  have  no  objection. 

Mr.  Manager  BUTLER.     I  will  read  it : 
Department  OF  State, 
'  WjsnisGTo.s,  March  26, 1S63. 

Sir:  In  reply  to  the  note  which  you  nddreBaed  to 
me  on  the  23d  instant,  in  behalf  of  the  House  of 


flf  the  heads  of  Departments  mode  bi'  the  President 
of  tbs  United  Slates  during  the  session  of  the  Senate 
sofaraathesamecanbe  aacertaiaed  from  the  records 
of  this  Departmeut. 

Schedule  B  contains  a  statement  of  all  appoint- 
ments of  heads  of  UepartmenU  at  any  time  made 
by  the  President  without  the  advice  and  consent  of 
the  Senate,  and  while  the  Senate  was  in  Esssion,  bo 
far  as  the  same  appears  upon  the  records  of  the  Do> 
partmont  of  State. 

IhivB  thehonor  tohB.TeryresnectfuHy.Toarobe- 
dient  servant.  WILLIaSi  H.  SEWARD. 

Hon.  John  A.  BiiJOHlu,  Chairman. 


Schidslt  A. 

f  heads  of  Departments  madefy 

,g.  Secretary  of  State,  removed 


List  of  rem ovi 
the  President  nl 

Timothy  Pick 
May  13,  ISOD. 
Thatisthe  whole  of  schedule  A.  Then  cornea 

Scliedvls  B. 

List  of  BppointmeuU  of  heads  of  Departmenli 

made  by  the  President  at  any  timedurine  the  session 

of  the  Senate: 

Timothy  PickeriuB.  Postmaater  General,  June  1, 

Sa'mnel  L. Southard,  Acting  Secretary  of  the  Treas- 

"  ABbu?y"DKkins,  Acting  Soccetory  of  the  Troasuty. 
March  17, 1832. 

John  Itobb,  Acting  Secret: 
nnd  July  IG.  1832. 

"  iClintoek  Yonng.  Actini 


p.  Juno  25. IL.. 
llahlon  Dicker 


I.  Juno  8, 1932. 
■yoftheTreas- 


n,  Acting  Scereti 


C.  A. 'Harris,  Acting  Secretary  of  War,  April  Z). 
Asbury  Dickins,  Acting  Secretary  of  State.  May  19, 

C.'A.  Harris.  Acting  Secretary  of  War.  May  27,1S3B. 

McUlinlock  Younc,  Acting  Seoretnty  of  the  Treas- 
ury,  Moy  14, 1812,  and  June  ®,  1*42,  and  March  1. 1S43, 

John  Nelson,  AotiDg  Secretary  of  State  adtnleruu. 
February  29, 1844.  ,    _ 

MeClintock  Young.  Acting  Secretary  of  the  Treaa- 
ury.  May  2, 1844.  „      , 

Nifiholaa  P.  Trist,  Acting  Secretary  of  State.  March 
31.1846,  ,     „ 

MeClintock  Youug,  Acting  Secretary  of  the  Treas- 
ury, December  9, 1847, 

John  Appleton,  Ac  ting  Secretary  of  State,  April  10. 
1848. 

Archibald  Campbell.ActingSecretary  of  War,  May 
26,1848. 

John  McGinnis,  Acting  Seeretaty  of  the  Treasury, 


L.  Hodce,  AoOng  Secretary  of  the  Treas- 
ury. February  21, 18o2. 

WilliaioHunter,  Acting  Secretary  of  State,  March 
19,  1852. 

Wiiliam  L.  Hodge,  Aedng  Secretary  of  the  Treas- 
ury. April  26. 1852. 

William  Uuoter,  Acting  Secretary  of  State,  May  1. 

William  L.  Hodge.  Acting  Secretary  of  tho  Trea*- 
ury.  May  21, 1852,  and  Juno  10. 1852. 
William  Hunter,  AetiDg  Secretary  of  State,  July  6, 

Jo'linP.Kennody.ActinBSooretaryof  War,  August 
19, 1852. 

William  L.  Hodge,  Acting  Secretary  of  the  Treas- 
nry,  August  'SI.  1852,  and  December  3],  1852,  and  Jan- 
uary 15, 1853. 

William  Hunter,  Acting  Secretary  of  State,  March 
3, 1853.  „ 

Archibald  Campbell.ActingSecretary  of  War,  Jan. 

Cooper,  Acting  Secretary  of  War.  March 

Clayton,  Acting  Secretary  of  the  Treasury, 

1360. 

foucey.  Acting  Secretary  of  tho  Treasury, 

r 10, 1860. 

I  A.  Soott,  Acting  Secretary  of  War,  August 

Harringtai 


3, 1857, 


DKutu,  Aeiing  DHcrctary  of  the  Treas- 

... ,  ^ 18. 1861. 

P.  W.  Seward,  Acting  Secretary  of  State.  Jannair 
1.  1862,  and  January  25,  1862.  and  lebruary  6,  lS6i 
md  April"  ■"■■" 
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Qeorga  HarrmeWi 

F.  W.  anmard,  Acl 
92,  and  June  30, 18 
aeacie  HacrmEtoi 


B  aecretury  of  State,  June  11, 
A.ctiDs  Sucre  tar;  of  tbelrens- 

i!  W^SewlBi.'Aetlnt  Secretary  of  State.  Deoem- 
ber  23, 1S63.  ud  April  11.  lS6t. 

George  Uarriattaa,  Actins  Scoretarirortbe  Treas- 
ure, April  14,  mt,  and  AprU  27,  1861,  and  Jnnc  7. 
mi  nnd  JuDC  30, 1864. 

F.  W'.Sewiud.AfltinK  Secretary  of  State.  Jannary 
-  id  February  1.1865. 


■oHar 


S.A;3Si, 


■  of  Iho  Treas- 


UTT,  Uareh  4, 1 

WilliamaChttndler.ActiogeecretaryoftheTrei 
niT.  December  20, 1865. 
F.  W,  Seward,  Acting  Secretary  of  Stats.  May 


f.VF. 


,,  Acting  S* 
-ju,  i-nl,  and  Hovi 
awatd.  Acting  T 


11,18 

Mr.  CONKLING.  I  beg  to  ask  what  is  the 
title  of  the  last  schedule  which  has  just  been 
read.     Will  the  Manager  read  it  again  ? 

Mr.  Manager  BUTLER,  "Liat  of  appoint- 
ments of  heads  of  Departments  made  by  the 
President  at  any  time  during  the  session  of  the 
Senate."  [To  the  witness.]  Youtold  us,Mr. 
Chew,  how  loiig  jou  had  been  in  the  State 
Department.     How  long  was  that? 

Answer    I  was  appointed  in  July,  1834. 

Qiustion.  We  see  by  the  list  that  there  have 
been  certain  appointments  of  Acting  Secre- 
taries of  State ;  tell  na  under  what  circum- 
'loncea  they  were  made  7 

Mr  SrANBERY.  We  mast  ask  that  that 
question  be  repeated. 

Mr  Manager  BUTLEB.  I  will  repeat  the 
question  [To  thewitness.]  There  arein  the 
Imt  certain  acting  appointments,  like  those  of 
Mr.  Hunter,  Mr.  Appleton,  and  Mr.  F.  W. 
Seward.  I  do  not  ask  the  authority  under 
which  Ibey  were  made ;  but  I  ask  the  circum- 
stances under  which  they  were  made?  What 
was  the  necessity  for  making  thera — the  ab- 
sence of  the  Secretary  or  otherwise? 

Answer.  The  ahsenee  of  the  Secretary. 

Question.  Since  1834,  in  the  thirty- four  years 
you  have  been  there,  has  there  been  any 
appointment  of  Acting  Secretary  except  on 
account  of  the  temporary  absence  of  the  Sec- 
retory, to  your  knowledge? 

Answer.  I  do  not  recall  any  at  this  time. 

Qaestioa.  By  whom  were  those  acting  ap- 
pointments made? 

Answer.  They  were  made  by  the  President 
or  by  his  order. 

Qnestion.  That  ia  exactly  what  I  want  to 
know.  Did  the  lett«r  of  authority  in  most  of 
these  cases — take  Hunter's  case  and  Apple- 
ton's  ease,  for  example — proceed  from  the 
head  of  the  Department  or  from  the  President? 

Mr.  EVART8.  We  object  that  the  papers 
must  be  produced  if  their  form  is  to  he  con- 
sidered as  material, 

Mr.  Manager  BUTLER.  I  am  not  asking 
for  form ;  I  am  asking  for  fact. 


Mr.  BVARTS.  That  is  the  fact,  as  we  sup- 
pose— what  the  authority  or  the  form  of  au- 
thority was. 

Mr.  Manager  BUTLER.  I  am  asking  now 
from  whence  and  by  whom  issued ;  whether 
the  letter,  whatever  may  be  its  form,  came  di- 
rectly from  the  head  of  the  Department  U)  the 
Chief  Clerk,  Mr.  Hunter,  or  to  Mr.  AppLet«ii, 
who  waa  the  chief  clerk,  I  believe — whether  it 
came  directly  from  the  head  of  the  Depart' 
ment  or  from  the  President. 

Mr.  BVARTS.  The  objection  we  make  ia 
that  the  letter  of  authority  shows  from  whom 
it  came,  and  is  thebestevideneeof  from  whom 

Mr.  Manager  BUTLER.  Suppose  it  should 
happen  to  turn  out  that  there  was  not  an; 
letter? 

^  Mr.^  BVARTS.  Then  you  wpuld  be  in  a 
situation  where  you  could  prove  it  by  some 
other  evidence.  The  question  is  in  regard  to 
letters  of  authority. 

Mr.  Manager  BUTLER.  I  am  asking  from 
whom  the  authority  proceeded,  because  I  do 
not  know  now  to  whom  to  send  to  ask  to  pro- 
duce the  letter  until  I  find  out  who  wrote  it. 

The  CHIEF  JUSTICE,  (to  the  witness.) 
Were  any  authorities  givenescept  in  writing 
and  by  letter? 

The  Witness,     Only  in  writing.    ■ 

Mr.  Manager  BUTLER.  I  t^ain  say,  air, 
that  I  am  not  able  to  know  whom  to  send  to 
until  I  can  ask  from  whom  those  letters  came. 
That  is  competent  always. 

The  CHIEF  JUSTICE.  You  can  ask  where 
the  papers  are ;  where  these  writings  are  pre- 
served ? 

Mr.  Manager  BUTLER.  Well,  I  am  in- 
clined, may  it  please  your  Honor,  to  put  this 
question,  with  the  leave  of  the  presiding  offi- 
cer. [To  the  witness.]  From  wliom  did  these 
letters  of  which  you  speak  come? 

Mr.  CURTIS  and  Mr.  EVARTS.  That  we 
object  to. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  reduce  his  question  to  writing. 

Mr.  Manager  BUTLER.  What  I  propose 
to  ask  is  whether  any  of  the  letters  of  aulnor- 
ity  this  witness  has  mentioned  came  from  the 
Secretary  of  State  or  from  any  other  officer. 
If  he  says  they  all  came  from  the  President 
that  will  end  the  inquiry.  If  he  says  they  all 
came  from  the  Secretary  of  State  then  I  may 
want  to  send  for  them.  I  really  cannot  un- 
derstand the  objection. 

The  CHIEF  JUSTICE.  Do  the  counsel 
for  the  President  object  to  that  question  ? 

Mr,  EVARTS.  We  object  to  proof  of  the 
authority  sought  to  be  proved,  except  by  the 

£  reduction  ot  the  writing  by  which  the  witness 
as  stated  that  in  all  cases  it  is  evidenced.  If 
it  is  sought  to  be  proved  who  made  a  manual 
delivery  of  a  paper  where  manual  delivery  was 
made  to  this  witness,  this  witness  can  speak 
concerning  that,  and  give  such  information  a.« 
pertains  to  that ;  but  he  cau  go  no  further. 
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from  which  source  of  authority  these  letters 
came.  If  they  came  from  the  President,  that 
is  one  thing,  and  then  I  can  apply  there,  if  I 
choose,  for  them  ;  whereas  if  they  came  from 
the  Secretary  of  State,  that  is  another  thing, 
and  then  I  can  apply  there.     I  am  asking,  in 


the  u 


utii  c 


stand  the 

certain  papers  came ;  were  they  the  papers  of 
the  Secretary  of  State  or  were  they  the  papers 
of  the  President?    That  does  not  put  in  their 

_  Mr.'  CURTIS.  Do  you  mean  to  inquire  who 
signed  the  lettera  of  authority ;  is  that  your 

Mr,  Manager  BUTLBE.  I  mean  to  inquire 
precisely  whether  the  letter  of  authority  came 
from  the  Secretary  or  from  the  President. 

Mr.  CURTIS.  Do  jou  mean  by  that  who 
signed  thelelterj  or  do  you  mean  out  of  whose 

man's? 

_  Mr.  Manner  BUTLER,    I  mean,  sir,  who 
signed  the  letter,  if  you  put  it  in  that  form. 
iJr.  CURTI8.     That  we  object  to. 

Mr.  Manager  BUTLER.  1  do  not  do  that 
for  the  purpose  of  proving  the  contents  of  the 
letter,  but  for  the  purpose  of  ideutidcation  of 
the  letter. 

Mr.  CURTIS.  The  signature  is  as  much  a 
part  of  the  letter  and  its  contents  as  anything 

Mr.  EVAETS.  Is  this  offered  to  jttove  who 
signed  the  letter?  We  say  the  paper  itself  will 
show  who  signed  it. 

Mr.  Manager  BUTLER.  The  difficulty  is 
that  unless  I  talk  an  hour  these  gentlemen  are 
determined  that  I  never  shall  have  the  reply 
on  my  proposition.  My  proposition  is  not  to 
prove  the  authority,  nor  to  prove  the  signa- 
ture, but  it  is  to  prove  the  identity  of  the  paper : 
and  it  is  not  to  prove  that  it  was  a  letter  of 
authority,  because  Mr.  Seward  signed  it,  for 
instance,  but  it  is  to  prove  whether  I  am  to 
look  for  my  evidence  in  a  given  direction  or  in 
another  direction.  If  the  witness  says  that 
Mr.  Seward  signed  it,  for  example,  I  should 
have  no  rU;hl  to  argue  to  the  Senate  that, 
therefore,  it  was  the  authority  of  Mr.  Seward ; 
but  I  am  desirous,  if  I  can,  to  ascertain  whether 
it  is  worth  while  for  me  to  go  any  further  than 
to  argue  this  question ;  and  the  objection  seems 


The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  propounded  by  the  honorable 
Manager. 

The  Secretary  read  as  follows ; 

QufMion.etatewiiethBrttnyotthelctterflofanthDr- 
taryoPstataur°'fromwh'a't"otlio?offioe??" 

The  CHIEF  .TUSTICE.     "Came  from  the 
Secretary  of  State."     Do  I  understand  yon 
mean  signed  by  him? 


Mr.  Manager  BUTLER,  I  am  not  anxious 
upon  that  part  of  it,  sir.  I  am  content  with 
the  question  as  it  stands. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
conceives  that  the  question  in  the  form  in  which 
it  is  put  is  not  objectionable,  but- — - 

Mr.  Manager  BUTLER,  Iwillput  it,  then, 
with  the  leave  of  the  Chief  Jnstice, 

The  CHIEF  JUSTICE.  The  Chief  Justice 
wasabout  to  proceed  to  say  that  if  it  is  intended 
to  ask  the  question  whether  these  documents 
of  which  a  list  is  furnished  were  signed  bj  the 
Secretary,  then  he  thinkp  it  is  clearly  incom- 
petent without  producing  them. 

Mr,  Manager  BUTLER.     Under  favor,  Mr. 
President.  I  have  no  list  of  these  documents ; 
none  has  been  furnished, 
^  The  CHIEF  JUSTICE.     Does  notthe  ques- 
tion relate  to  the  list  which  has  been  furnished? 

Mr.  Manager  BUTLER.  It  relates  to  the 
people  whose  names  hove  been  put  upon  the 
list;  but  I  have  no  list  of  the  documents  at 
all.  I  have  only  a  list  of  the  facts  that  such 
appointments  were  made,  but  I  have  no  list  of 
the  letters,  whether  they  came  from  the  Presi- 
dent or  from  the  Secretary  or  from  anybody 

The  CHIEF  JUSTICE.  In  the  form'  in 
which  the  question  is  put  the  Chief  Justice 
thinks  it  is  not  objectionable.  If  any  Senator 
desires  to  have  the  question  taken  by  the  Sen- 
ate he  will  put  it  to  the  Senate.  [To  the 
Managers,  no  Senator  speaking.]  You  can 
put  the  question  in  the  form  proposed. 

Mr.  Manager  BUTLER,  (to  tiie  witness.) 
State  whether  any  of  the  letters  of  authority 
which  you  have  mentioned  came  from  the  Sec- 
retary of  State,  or  from  what  other  officer, 

Mr.  CURTIS.     I  understand  the  witness  is 

"  Mr^Ma^^rBUTLBRt^Tbelieve'l  have 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  instruct  the  witness,  [To  the  witness.] 
You  are  not  to  answer  at  present  by  whom 
these  documents  were  signed.  You  may  say 
from  whom  they  came. 

The  WiTSESs.    They  came  from  the  Ptea- 

By  Mr.  Manager  Bdtlbr: 

Question.  All  of  them? 

Ansieer.  Such  is  the  usual  course.  I  know 
of  no  exception. 

Question.  Do  you  know  of  any  letter  of 
authority  for  the  Chief  Clerk  acting  as  Secre- 
tary of  Slate  which  did  not  come  from  the 
President? 

Answer.  I  do  not. 

Question.  Will  yon 
ofBce  examine  if  theri 

Answer.  I  will. 

By  Mr.  SrASBERTr 

Question.  Mr.  Chew,  I  see  by  this  list  only 
one  instance  of  the  removal  by  the  President 
of  a  head  of  Department  during  the  session  of 
.,. .  c___..   __j  .L_. early  one,  May  13, 


the  Senate,  and  that  w: 
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1800.     You  know  nothing  jourself  about  the 
cil'cum  stances  of  that  remOTal? 

Answer.  Not  at  all, 

Qu&?tio».  Youdo  notknow  irhethertbatoffi- 
Mirhaid  refused  to  resign  when  requested,  or  not  1 

Ansmer.  I  do  not. 

Question.  In  your  knowledge  sine©  you  have 
been  in  the  Department  of  State  in  the  last 
thirty-four  years,  do  you  know  of  any  in- 
stance in  which  a  head  of  Department,  when  he 
has  received  a  request  from  the  President  to 
resign,  has  refused  to  resign  7 

Mr.  Manager  BUTLER.  Stop  a  moment ; 
I  object  to  that. 

The  CHIEF  JUSTICE.      Do  the  counsel 
on? 
,  sir.    We  have 
the  records. 

By  Mr.  Stanbeby; 

Question.  Haveyouexaminedtherecordsof 
the  Department  to  ascertain  under  what  circum' 
stances  it  was  that  President  Adams  removed 
Mr.  Pickeringfrom  the  headoftheState  Depart- 
ment in  1800  while  the  Senate  was  insession ? 

Answer.  I  have  not. 

By  Mr.  Manager  Butlbb  ; 

Question.  Do  jouknow  thathewasremoved 

while  the  Senate  was  in   session  of  jour  own 

knowledge  7 

Answer.  I  do  not. 

._     ^^^^ ^ 

I,  yourseli 

Mr.  Manager  Sutler.  I  now  offer,  sir, 
from  the  ninth  volume  of  the  works  of  John 

Adams 

Mr.  STANBBRY.  There  you  will  find  it, 
I  guess. 

Mr.  Manager  BUTLER.  I  offer  from  the 
ninth  volume  of  Little  &  Brown's  edition  of 
1854  of  the  works  of  John  Adams  by  his  grand- 
son, Charles  Francis  Adams,,  what  purport  to 
be  official  letters  from  Timothy  Pickering,  Seo- 
■'"'''■  ■  '  '  •  *  J  President, 
Is  there  any 

ite  the  page, 
Mr.  Manager? 

Mr.  Manager  BUTLER.  P^es  58,  54,  55. 
I  offer  these  printed  copies  as  the  best  evidence 
of  official  letters  of  that  date,  it  is  so  longago. 
We  have  not  been  able  to  find  any  record  of 
them  thus  far,  but  we  are  still  in  search.  Is 
there  any  objeclion? 

Mr.  STANBERY.    Not  at  all. 

Mr.  Maaager  BUTLER.    Then  I  will  read 

Sib:  As  I  peroeive  a  nBOesaity  of  introdaoing  a 
ehangeid  the  administratioii  of  the  office  of  "•-'-  ' 
think  it  proper  to  make  this  BommBiiiDation 
tlie  present  Beinetarr  of  State,  that  he  ma)' 


of  it 


opportonitr  of  TesigiiinE,  i.  — . 

insh  the  day  on  wbloh  hIsieSiniatlon  istotakeplac 
to  be  named  by  himself.  I  wiali  for  ananswer  to  th 


With  esteem,  I  am,  sir 
hamble  servant, 
To  T.  PlOKKBlNG,  Secret 


Sib:  I  hav. 
letter,  dated 

administration  of  the 

ent  Seoretory  of  State,  thi 
tuDit.  of      ■     ■      -' 


Saturdttj,  atfttinL   _,  .  — 

--  -'  --.tcodocing  a  chanee  in  the 
ice  .of  State., fon  think  it 


_„  jf  he  chooses"'  ai 
day  on  nhich  hia  ret 
Bamea  by  himself." 


_^ the  office,  i' 

„    .—  .- useful,  willrequiromydili 
until  about  the  dose  of  the  prcsen 


quarter.  I  had,  indeed,  eontem  plated  a 

in  office  until  the  4th  of  March  next,  when,  if  Mr. 
Jefferson  was  elected  President,  <an  event  nUch,  ic 
your  conversation  with  me  last  week,  you  considered 


y  family  this,  year  ti 


arating  my  aelf  fro  t 


determine 

Washington;  bccaneotD^tabliab  Uiem  there  would 
nhiino  mo  In  ini.iif  «.ii  extraordinary  expeuBB  which 
of  defraying;  whereas,  by  sep- 
ly  family,  and  living  there  eight 

enough  to  meet  that  espenae,  shonld  the  occasion 
occur.  Or,  if  I  then  went  ont  of  office,  that  aaving 
woald  enable  me  to  subsist  my  family  a  few  months 
longer,  and  perhane  aid  mein  tranaporting  them  into 
the  woods,  where  I  had  land,  though  all  wild  and  nn- 

Broductive,  and  where,  like  my  first  anceator  in  New 
Dgland.  I  expected  to  oontmesce  a  settlement  on 
bore  creation.  I  am  happy  that  I  now  have  this  re- 
source, and  that  those  most  dear  tome  have  fortitude 

without  regret.    Nevertheless,  after  deliberately  re- 
flecting on  the  overture  70a  have  been  pleased  to 
make  to  me,  I  do  not  feel  it  to  be  my  dntj  to  resign. 
I  have  the  honor  to  be,  &c., 

TIMOTHY  PICKERING. 


bik:  i/ivcrs  causes  ana  considerations,  essential  10 
the  administration  of  the  OoTernment,  in  my  iudg- 
meat.reQQiringaohangeintheDopartmenlofState, 
you  are  hereby  discharged  from  any  further  service 
as  Secretary  of  Stat*  ?  JOHN  ADAMS, 

Preiident  of  the  United  States. 

To  TlBOTEV  PlOKERlNO. 

Now,  will  the  Senate  allow  the  Executive 
Journal  of  the  Senate,  of  May  12,  1800,  to  be 
brought  up,  by  which  we  propose  to  show  that 
at  the  same  hour,  on  the  same  day,  Mr.  Adams, 
the  President,  sent  a  nomination  to  the  Senate? 

Mr.  STANBBRY.  Do  I  onderstand  the 
Manner  to  say,  "the  same  hour?"  Do  you 
expect  to  prove  it? 

Mr.  Manager  BUTLER.  I  should  think, 
when  we  come  to  look  at  the  correspondence, 
that  I  am  wrong;  I  think  the  sending  to  the 
Senate  was  a  little  previous.     [Laughter.] 

Mr.  STANBBRY.    You  do? 

Mr.  Manager  BUTLBR.     I  do. 

Mr.  STANBERY.  Andjouexpecttoprove 
that? 

Mr.  Manager  BUTLER.  I  do.  [After  a 
pause.]  I  have  not  yet  heard  a  decision  upon 
the  question  whether  I  am  to  have  the  Jour- 

Mr.STANBERY.  Certainly ;  we  have  no 
objection, 

Mr.  Manager  BUTLER.  It  is  tjie  Executive 
Journal,  and  I  suppose  it  cannot  be  brought 
in  unless  the  Senate  directs  it.     I  will  say  it  is 


■.  SHERMAN.     Mr.   President,  I  n 
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Charles  E.  Creect  recalled. 

By  Mr.  Manager  Butler  : 

Question,  You  have  been  sworn  once  in  this 

Answer:   Yea,  sir. 

Question,  (handing  a  paper  to  the  witness.) 
You  have  told  us  that  you  were  appointment 
clerk  in  the  Treasury.  Are  you  familiar  nith 
the  handwriting  of  Andrew  Johnaoo. 

Answer.  I  am. 

Qaeslion    Is  that  his  handwriting? 

Answer    It  is. 

Qaestion  Did  youproduce  this  letter  from 
the  archives  of  the  Treasury  to-day  in  obe- 
dience to  a  summone? 

Ansuer   I  did. 

Mr  Manager  BUTLEB.  Mr.  President  and 
Senators  it  will  be  remembered  that  the  answer 
of  the  President  to  the  first  article  says,  in 

"And  this  haa  ever  sinoe  remained,  and  waa  the 


?uToaase  misht^,  b;y' 

and  vested  Id  him  ana  me  ^enaie  jeioLiy;  anu 
although  this  respondent  had  arrived  at  and  slill 
retained  the  opinion  above  expreesed  and  verilr 
believed,  as  be  atill  believes,  that  the  said  first  sec- 
tion of  the  last-mention Bd  act  was  and  la  wholly 

the  ConstUnlion  of  the  Uniud  States." 

"And  thia  reapondeot,  farther  anawering,  Baya, 
that  it  ia  provided  in  and  by  the  second  section  oi 
'An  aottoregulate  the  tenure  of  oertMn  civil  offices,' 
that  the  President  maj^auapend  an  officer  from  the 

Sorformanoeof  the  duties  of  theotKoe  held  bj  him, 
>r  certain  causes  therein  designated,  until  (he  next 
meeting  of  the  Senate  aud  until  the  eaae  ahsll  be 
acted  an  bv  the  Senate;  that  this  respondent,  as 
President  of  the  United  States,  was  advised,  andhe 


and  this  respondent,  by  Uio  ord«  aforesaid,  did  sus- 
pend Che  said  atonton  horn  offiee,  not  until  the  next 
meeting  ot  the  Senate,  or  until  the  Senate  shouLd 
bavS  acted  upon  the  caSB,  but  by  force  of  the  power 
and  authority  vested  in  him  by  the  Constitution  and 
laws  of  the  United  States,  indefinitely  and  at  the 
pleasure  of  the  President.' 

Now,  the  second  section  of  the  act  regulat- 
ing the  tenure  of  certain  civil  offices  provides; 


"That  when  a 
ceptini   ■    ' 


:r  appointed  n 


..ciafaetory  to  the  President  to  be  guilty  of  miscoi 
duet  in  office  or  crime,  or  for  any  reason  shall  bi 

duties,  ia  such  case,  and  in  no  other,  the  Pre^idei 
may  suspend  aneh  officer  and  designate  some  anitabi^ 
penoD  to  perform  temporarily  th«  dutieg  of  sneh 


C  meeting  of  the  Senate,  and 


seen,  therefore,  Mr.  President 
,  that  the  President  of  the  United 
States  says  in  his  answer  that  he  suspended 
Mr.  Stanton,  under  the  CooaUtutioa,  indefi- 
nitelj  and  at  his  pleasure.  I  propose,  now, 
unless  it  be  objected  to,  to  show  that  that  is 
false  under  his  own  hand,  and  I  have  his  letter 
to  that  effect,  which,  if  there  is  no  objection,  I 
will  read,  the  signature  of  which  was  identified 
by  C.  B.  Creecy. 

[The  letter  was  handed  to  the  counsel  for 
the  respondent.] 

Mr.  STANBEBY.  We  seeno  inconsistency 
with  that  part  of  the  act,  certainly. 

Mr,  Manager  BUTLEB.  That  was  a  ques- 
tion I  did  not  put  to  you.  I  asked  you  if  yoa 
had  any  objection. 

Mr.  STANBEBY,  I  tell  you  we  see  no 
inconsistency,  much  less  falsehood,  in  that 
letter. 

Mr.  Manager  BUTLEB.  To  that  I  answer 
the  falsehood  is  not  in  the  letter,  but  it  is  in 

Mr.  Manager  Butler  thereupon  read  the 
letter,  as  follows ; 

ExBcnTiTE  Mansion, 
Wjshihgtoh.  D.  C,  Jmswi  14, 18S7. 
Sie;  In  compliance  with  the  requirements  of  the 
lishth  section  of  the  act  of  Congress  of  March  2, 


ititled 


gniat 


g  the  I 


-eof  01 


.  jn  the 

J  f'Warand"General  Ulysses 

8.  Grant  authorized  and  empowered  to  act  as  Secre- 
tary of  War  ad  mterim. 
I  am,  sir,  very  respectfully,  yours, 

ANDRbV  JOHNSON. 
ToHcn.HpOHMcCiii.i.0   - 


i  of  tht  Treattav. 

1  again. 


Secret 


Mr.  CUBTIS.  We  object  to  the  gentleman 
arguing  the  question. 

Mr.  STANBEBY.  It  is  time  certainly  we 
sboald  know  what  all  this  discussion  means. 
What  question  isnow  before  the  Senate  7  What 
ia  your  question?  Let  us  know  whether  we 
have  any  objection ;  how  it  is  that  this  state- 
ment ia  made. 

Mr.  Manager  BUTLEB.  I  am  endeavor- 
ing to  show,  sir,  that  while  the  President  says 
he  did  not  suspend  Mr.  Stanton  under  the 
tenure -of- office  act,  and  that  he  had  come  to 
the  conclusion  that  he  had  the  right  to  suspend 
him  before  August  12,  1867,  without  leave  of 
the  tenure -of- office  act,  and  without  leave  of 
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Mr,  STANBBRY.  We  understand  all 
that. 

Mr.  CURTIS.  He  does  not  say  any  such 
thing.  We  do  not  object  to  the  honorable 
Manager  offering  his  evi<ience;  we  object  to 
his  arguing  upon  the  effect  of  the  evidence  ftt 
this  stage. 

Mr.  Manager  BUTLER,  I  have  argued 
nothing,  sir,  except  to  read  the  law. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
agers, the  Bxeeutive  Journal  is  now  here. 

Mr.  Manager  BUTLER.  I  now  produce 
the  Executive  Journal  of  the  Senate. 

Mr.  JOHNSON.    Of  what  date  ? 

Mr.  Manager  BUTLER.  Monday,  May  12, 
ISOO.     May  9  ia  the  last  previous  date  of  execa- 

■■  MosDAY,  Mov  12,  IBOO. 

"The  following  written  messaeea  were  received 
from  the  President  of  the  United  States  by  Mr. 
Shsn.  his  Secretary: 
"QetaUmen  of  the  Sent 

"Inominatotho  H 

otViiginis.tobeSccreti 

Honorable  Timothy  Pick. „.  __, 

"  The  Honorable  Satnuel  Dexter.  Esq..  of  Mossa- 
ohngetli,  to  be  Secretary  of  tho  Department  of  War, 
in  the  place  of  the  Honorable  John  Marahall.nooiia- 
ated  for  promotion  to  theoffioe  of  State. 

■■JOHN  ADAMS. 

"UHiTBoSrirEa,  Sfau  12, 1800." 


oftheSeiale! 


"  United  States,  May  12 
"  Geatlemea  iV  ike  Sc 


rrison,  of  the  North 

:nor  of  tho  Indiam 

JOHS  ADAMS. 


"Inon 


^1  Ludlow,  of  the  Northw< 
istcr  of  the  Land  OSce  ai 


"  JahesTindlat,"  &e. 
Then  follows  a  long  list  of  i 
■'  Oenilemeti  of  fks  Senate  .- 

"I  nominate  Seth  Lewis.  Esq.,  of  TenneBsee.  to  b( 
Chief  Justice  of  the  Mississippi  Territory,  in  thi 
place  of  William  MoGuire,  Esq..  reaiened. 

■■  JOmi  ADAMS. 
•■UsiTKD  States.  Maw  12. 18O0," 
"The  mesaaees  were  read. 
"  Ordered,  That  ther  lie  for  oonsideratiou," 

"ToeSDir,  Mml  13, 1800, 


of  the  PreE 
fnstaDt,  am 


it  of  tho  United  States  of  tl 
I  nominations  contained  ther 
and  Samael  De:(tBr,  to  ofhce, 


in,  of 


"  Resolved,  That  tboydo  advise  and  ec 


before 

Mr.  STANBERY.  Will  you  please  to  read 
where  it  appears  there,  at  what  hour,  what 
time  of  day,  that  was  done  ? 

Mr.  Manager  BtJTLER.  I  have  not  under- 
taken to  state  the  hour.  I  stated  directly  to 
the  Senate,  in  answer  to  you,  that  I  thought  that 
the  letter  went  to  the  Senate  with  the  nomin- 
ation, and  I  believed  it  would  appear  from  an 
examination  of  the  whole  case  that  the  nom- 
ination of  a  successor  went  to  the  Senate  prior 
to  the  letter  eoing  to  Mr.  Pickering. 

Mr.  STANBERY.    The  honorable  Manager 


will  allow  me  to  say  he  said  he  expected  to 

Mr.  Manager  BUTLER.  The  Senate  heard 
what  I  said.  I  said  I  expected  it  would  appear 
from   the  whole   matter,  exactly   using   that 

S'lrase.  I  am  quite  sure  I  know  what  1  said, 
ut,  however,  as  it  was  the  duty  of  John 
Adama  to  send  it  first  to  the  Senate,  I  presume 
he  did  his  dnty  and  sent  it  first  to  the  Senate 
before  he  sent  it  to  Pickering.  I  mean  to  say 
further,  that  it  being  all  done  on  the  same  day, 
it  must  betaken  to  be  at  theaametime  in  law. 
But  another  piece  of  evidence  I  adduce  is,  that 
he  asked  Pickering  to  send  in  his  resignation 
because  it  Was  neceasary  to  send  a  successor 
to  the  Senate  as  soon  as  they  sat,  which  he 
did. 

The  CHIEF  JUSTICE.  Do  the  honorable 
Managers  require  the  Executive  Journal  any 
further? 

Mr.  Manager  BUTLER.     No  further. 

Mr.  STANBERY.  We  have  a  certified  copy 


returned  to  the  Secretary's 


Charles  E.  Cregcy  recalled. 

By  Mr.  Manager  BuTi,Ea ; 

Question,  (submitting  papers  to  the  witness,) 
Upon  receipt  of  that  notification  bythe  Presi- 
dent  of  the  United  States  that  he  had  sus- 


Answer.  A  copy  of  thee, 
cation  was  seat  to  the  Treasurer,  First  Comp- 
trollel",  First  Auditor,  Second  Auditor,  and 
Third  Auditor. 

Qrifstion.  Have  you  the  letters  of  tranamis- 
sal  there  ? 
Answer.  I  have. 

Questwn.  Will  you  have  the   kindness   to 
read  them? 

Answer.  Here  is  one: 

Tkeasohy  Depastment,  AngvH  15, 1S67. 
with  the  rcnuiroments  of  the 
it  entitled  ■'An  aet  regulatius 


eightli  se 
the  tcnui 

this  Departmen 


of  th< 


sof  G 


from  the  President  notifying 
-  of  Secretary  of  War  and  the 


HUGH  MoCULLOCH, 
E.  W.  TiTLOB.  esq,,  /l>rf  ChmplrolUr.  <Ec. 

The  same  letter  was  sent  to  the  others. 

Qae.^tion.  Are  those  officers  the  proper 
accounting  and  disbursing  officers  of  the  De- 
partment? 

Answer,  They  are  for  the  War  Department. 

Question.  Then,  if  I  understand  you,  ail  the 
disbursing  officers  of  the  Treasury  fbfthe  War 
Department  were  notified  in  pursuance  of  the 
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Mr.  Manager  BUTLER.  Were  thereupon 
notified'/ 

Answer,  Yes,  sir.   ■ 

Question.  Were  you  there  to  know  of  thia 
trana  mission  ? 

AttsiEBF.  Yes,  sir. 

Question.  Did  j[ou  prepare  the  papers? 

AnsiBcr.  Yes,  sir. 

QaesHon.  Did  yon  prepare  them  in  pursu- 
ftnce  of  any  other  act  of  Congreea  except  the 
civil  tenure- of- office  act? 

Answer.  No,  sir. 

Mr.  Manager  BUTLER.  That  is  all.  [A 
pause.] 

Mr.  CONNESS.    I  was  going  to  move  a 

Mr.  STANBERY.  That  will  answer.  I  oau 
wait  until  the  recess. 

Mr.  HOWARD.  Let  the  examination  of 
this  witness  be  finished. 

Mr.  Manager  BUTLER.  I  can  say  to  the 
Senate  that  we  shall  reach  within  a  few  min- 
utes a  place  to  rest. 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  California  withdraw  his  motioa? 

Mr.  CONNESS.  I  understand  the  counsel 
to  wish  a  recess  at  this  time.  I  move  a  recess 
for  fifteen  minutes. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  informs  the  Senate  that  he  expects 
to  close  his  evidence  within  a  short  time- 
Mr.  Manager  BUTLER.  1  expect  to  close 
it  with  certain  exceptions  which  I  shall  name- 
Mr.  CONNESS.  There  appears  to  be  a 
difference  of  opinion ;  I  ouly  desire  to  repre- 
sent the  wishes  of  the  body.  I  think  iie  had 
better  have  a  recess. 

The  CHIEF  JUSTICE.    How  long? 

Mr.  CONNESS.  I  move  that  the  Senate 
take  a  recess  for  tifteeo  minutes. 

The  motion  was  agreed  to ;  and  the  Chief 
Justice  resumed  the  chair  at  fifteen  minutes  to 
three  o'clock,  and  called  the  Senate  to  order. 

Mr.  CONNESS.  There  seem  to  be  but  few 
Senators  present  and  I  move  that  the  Senate 
adjourn. 

Mr.  SUMNER.     No ;  I  hope  not. 

Mr.  CONNESS.  If  there  la  any  chance  of 
getting  them  in,  I  will  withdraw  the  motion. 

Mr.  SUMNER.  The  better  motion  would 
be  D  call  of  the  Senate. 

Mr.  CONNESS.     That  is  not  in  order. 

Mr.  CURTIS.  Mr.  Chief  Justice,  it  is  sug- 
gested to  me  by  my  colleagues 

The  CHIEF  JUSTICE.  Is  the  motion  with- 
drawn? 

Mr.  CONNESS.  I  will  withdraw  it  at 
present. 

Mr.  CURTIS.  It  is  snggested  now  by  my 
colleagues  that  I  should  make  known  to  the 
Senators  that  it  is  our  intention,  if  the  testi- 
mony on  the  part  of  the  prosecution  should  be 
closed  to-day,  as  we  suppose  it  will  be,  to  ask 
the  Senators  to  grant  to  the  President's  coun- 
sel three  days  in  which  to  prepare  and  arrange 


their  proofs,  and  enable  themaelvea  to  proceed 
with  tie  defense.  We  find  ourselves  in  a  con- 
dition in  which  it  is  absolutely  necessary  to 
make  this  request,  and  I  think,  and  my  col- 
leagues agree  with  me  in  that 

The  CHIEF  JUSTICE.  The  Chief  Justice 
su^ests  to  the  counsel  that  it  would  be  better 
to  postpone  that  matter  until  the  Senate  is  fulL 

Mr.  CURTIS.  The  reason  why  I  thought  of 
making  it  known  at  this  moment,  Mr.  Chief 
Justice,  was  that  I  was  under  the  apprehension 
that  there  might  be  some  motion  for  an  ad- 
journmeni,  which  might  in  some  way  interfere 
with  this  application,  when  it  would  not  be  in 
order  for  me  to  present  it  after  such  a  motion 
to  adjourn. 

Mr.  Manager  BOUTWELL.  Mr.  President 
and  Senators,  in  the  schedule  ''B,"  offered 
a  short  time  since  from  the  State  Department, 
the  first  name  that  appears  among  those  ap- 
pointed during  the  session  of  the  Senate  is  that 
of  Timothy  Pickering,  who  from  that  record 
appears  to  have  been  appointed  Postmaster 
General  on  the  1st  day  of  June,  1T94.  We 
think  it  a  proper  time  to  call  the  attention  of 
counsel  for  the  respondent  to  the  statutes 
which  we  suppose  explain  the  nature  of  that 
proceeding.  This  is  the  only  appointment  of 
the  head  of  a  Department  which  appears  from 
this  record  as  having  been  made  during  the 
session  of  the  Senate.  The  statutes  are  first 
a  statute  of  the  22d  of  September,  1789,  in 
which  it  is  provided  "'that  there  shall  be 
appointed  a  Postmaster  General ;  his  powers 
and  salary,  and  the  compensation  to  the 
assistant  or  clerk  and  deputies  which  he  may 
appoint,  and  the  regulations  of  the  Post  Office 
shall  be  the  same  as  they  last  were  under  the 
resolutions  and  ordinances  of  the  late  Gon> 
gresa."  And  it  was  provided  in  the  second  sec- 
tion "  that  this  act  shall  continue  in  force  until 
the  end  of  the  next  session  of  Congress,  and 
no  longer."  Showing  that  it  was  merely  a  con- 
tinuance of  the  post  ofSce  system  that  existed 
under  the  Contmental  Congress. 

Mr.  JOHNSON.  Will  the  Manager  give 
the  date  of  that  act? 

Mr.  Manager  BOUTWELL.  That  act  waa 
passed  on  the  22iJ  of  September,  1789.  On  the 
4th  day  of  August,  1790,  the  Congress  passed 
a  supplementary  brief  act  in  these  words ; 

"Thntths  act  paaaed  tbe  last  session  of  Congress 

th«  Post  Office  b«.  und  tho  same  hereby'  is.  continned 
in  force  until  tbe  endoftbe  next  session  of  Congress, 
and  no  longer." 

Which  waa  a  continuance  of  the  continental 
system  of  post  office  arrangement.  '  On  the  3d 
day  of  March,  1T91,  Congress  passed  another 
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regard  to  the  adm 
and  establishing  certain  post  routes :  and  it  i: 
provided  in  that  act: 
"_Th8t  the  Ret  passed  the  last  session  of  Coneras 


intitnled  "Am 


in  for, 


din  foil  force  until  the  Ist  day  of 

June  next,  and  no  loneei." 

This  act  from  which  I  now  read  did  not  con- 
tain any  provision  tor  the  eatabliahmeat  of  a 
Foat  Office  Department  as  a  branch  of  the 
Government,  but  the  last  section  provided  : 

"That  this  ftot  shall  be  in  foroo  for  tha  term  of  two 
f  ears  from  the  said  1st  day  of  June  neiC  and  no 


Which  would  continue  this  provisional  poat 
office  Bjstem  until  the  1st  daj  of  June,  1794. 

On  the  8lh  day  of  May,  1794,  the  Congreaa 
passed  an  act  covering  the  whole  ground  of 
tite  ^ost  office  system,  and  in  that  act  ' 
provided  for  the  establishment,  at  the  s 
the  Government  of  the  United  Slates,  of  a  Gen- 
eral Post  Office,  and  that  there  should  be  "one 
Postmaster  General,"  which  is  the  first 


.  .  in  regard  to  the  details  of  the  office. 
The  last  section  of  this  act  which  was  passed 
on  the  8th  day  of  May,  1794,  declared  ; 

"  That  this  act  shall  be  in  force  from  the  let  day  of 
Juno  nest." 

Which  was  the  day  on  which  the  provisional 
post  office  department  which  was  the  contin- 
nancB  of  the  continental  system  terminated. 
That  day  was  Sunday ;  but  on  that  day  General 
Washington,  who  was  then  President,  thought 
fit,  although  the  Senate  was  nominally  in  ses- 
sion, and  although  it  was  Sunday,  to  make  the 
appointment  of  Timothy  Pickering,  as  Post- 
master General.  I  suppose  it  will  appear  from 
the  Journal  of  the  Senate  that  be  was  immedi- 
ately nominated  to  the  Senate  and  confirmed. 
This  fully  espiains  the  nature  of  the  appoint- 
ment of  Mr.  Pickering  who  is,  as  appears 
from  this  record,  the  only  person  who  was 
made  the  head  of  a  Department  bj  an  ap- 
pointment durinethe  session  of  the  Senate. 


respondent  to  an  entry  on  the  Executive  Jour- 
nal of  the  Senate  of  the  lOlh  of  May,  1800, 
also  of  the  12th  of  May,  1800,  and  the  13th, 
showing  that  the  Senate  at  that  time  met  at  an 
earlier  hour  than  twelve  o'clock.  On  page  93 
of  the  Journal  of  the  Senate  for  May  10, 1800, 
it  is  entered: 
"The Senate  adjourned  to  eleven  o'clock  on  Mon- 

On    Monday  morning.   May  12,   1800,    the 
Senate  met,  and  the  manner  of  adjourn m( 
as  follows : 

"  Aflei  the  aonsideration  of  the  execatjre  buslaeas. 
the  Senate  adjonmed  to  eleven  o'clock  to-mr 

""       '  '  "TCESDAY,  AfDi/13,l> 

"  The  Senate  met  in  pareuaace  of  said  adji 
meat  at  eUven  o'clock." 


Mr.  Manager  BINGHAM.  Mr.  President 
and  gentlemen  of  the  Senate,  we  offer  in  evi- 
dence several  executive  messages  of  the  Pres- 
ident of  the  United  States,  of  dates  respectively 
December  16,  1867;  December  17,  1867; 
again,  December  16, 1867 ;  the  fourth  January 
13,  1868,  and  the  fifth  December  19,  1867. 

[The  messages  communicate  information  of 
the  suspension  of  John  H.  Patterson  from  the 
office  of  assessor  of  internal  revenue  for  the 
fourth  district  of  Vii^inia;  of  Charles  Lee 
Moses  from  the  duties  of  counsel  at  BrunM, 
Borneo ;  of  John  H.  Anderson  from  the  office 
of  collector  of  internal  revenue  for  the  fourth 
district  of  Vii^nia;  of  Charles  H.  Hopkins, 
assessor  of  internal  revenue  for  the  first  dis- 
trict of  Georgia,  and  of  John  B.  Lowry,  post- 
master at  Danville,  Virginia.] 

Mr.  Manager  BINGHAM.  I  also  ofi'er  in 
evidence^  Mr.  President  and  Senators,  the 
communication  of  the  Secretary  of  State  ac- 
companyingoneofthemessagesjnstpresented, 
in  which,  ander  date  of  December  19, 1867,  he 
thus  addresses  the  President  of  the  United 


"Sib:  la 
two  o(  the  e... 
offices,  passed 


regulating  the 
passed  Mireh  2,  186; 
that  Charles  Lee  Mos 


I  suppose  I  need  not  read  all  the  details, 
We  offer  in  evidence  all  these  messages,  with 
the  accompanying  papers,  as  received  by  the 
Senate  from  the  President. 

Mr.  Manager  BUTLER.  I  believe  now, 
sir,  that  I  mayinform  the  Senate  that  the  case 
on  the  part  of  the  House  of  Representatives  ia 
substantially  closed.  There  may  be  a  witness 
or  two,  who  are  on  their  way  here,  which  we 
shall  ask  on  Monday  morning  lea'fe  to  put  in. 
The  if  testimony  is  substantially  cumulative,  not 
very  material;  audit  is  possible  that  we  may 
have  left  out  a  piece  or  two  of  documentary 
evidence  in  the  nature  of  public  documents. 
Until  we  can  examine  carefully  all  the  testi- 
mony to  see  that  we  have  omitted  nothing, 
we  should  not  like  to  preclude  ourselves  from 
offering  that.  But  with  these  immaterial  ex- 
ceptions, and  I  trust  thev  will  turn  out  to  be 
no  exceptions  at  all,  we  have  closed  the  case 
on  the  part  of  the  House  of  Representatives. 

Mr.  CURTIS.  Mr.  Chief  Justice,  the  coun- 
sel for  the  President  take  no  exception  to  what 
is  now  proposed  by  the  honorable  Managers. 
It  seems  to  us  quite  reasonable  that  tbey  should 
have  opportunity  to  look  over  the  ground  and 
ascertain  whether  anything  has  been  omitted, 
and  also  if  they  find  that  witnesses  come  here 
before  the  next  session,  whose  testimony  will 
be  in  the  nature  of  cumulative  evidence,  we 
shall  take  no  exception  to  that. 

I  now  desire  to  submit,  Mr.  Chief  Justice, 
to  the  Senate  a  motion  on  behalf  of  the  Presi- 
dent's counsel  that  when  this  court  a^jonrDs 
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it  adjourn  unUl  Thursday'  next,  to  allow  to 
the  counsel  of  tfee  President  three  working 
days  tp  enable  them  to  collect,  collate,  and 
arrange  their  proofs  so  as  to  present  the  de- 
fense to  the  Senate  with  as  little  delay  as  prac- 
ticable, and  so  as  to  make  that  consecutive  and 
proper  impression  which  really  belongs  to  it. 

We  baTe  been  wholly  unable  to  do  this  during 
the  progress  of  the  tnal,  and  before  the  trial 
was  begun  we  had  no  time  whatever  to  appl; 
to  this  purpose.  V?e  think  we  can  assure  the 
Senate  that  it  will  very  little,  if  at  all,  protract 
the  trial,  because  certainly  those  gentlemen 
at  tbe  Senate  who  have  Seen  in  the  habit  of 
practicing  law  are  quite  aware  of  the  fact  that 
more  time  is  frequently  consumed  in  tbe  in- 
troduction of  evidence  for  the  want  of  having 
it  properly  arranged  and  presented  than  would 
have  been  consumed  if  the  proper  efiorts  had 
been  made  outside  before  the  trial  was  begun. 
We  think,  therefore,  that  we  can  assure  the 
Senate  that  a  large  part,  and  perhaps  all,  of 
this  lime  will  be  saved  if  this  indulgence  can 
begranted  to  the  President's  counsel. 

We  do  not  expect  to  adduce  alarge  amount  of 
oral  testimony  or  a  great  number  of  witnesses, 
but  we  have  a  very  considerable  amount  of 
documentary  evidence  which  we  have  thus  far 
not  been  able  to  collate  and  arrange,  and  some 
portions  which  we  have  reason  to  suppose 
exist  we  have  not  yet  been  able  to  seareli  out 
or  find.  We  request,  therefore,  that  this  post- 
ponement may  take  place. 

Mr.  C0NNES8.  The  rules  forbid  Senators 
to  make  any  explanations  in  the  nature  of  de- 
bate. I  therefore  submit  a  motion,  which  is 
that  when  the  Senate  adjourn,  or  rather  that 
the  Senate  sitting  as  a  court  of  impeachment, 
shall  adjourn  until  Wednesday  next  at  twelve 
o'clock,  which  is  the  time  that,  in  my  judg- 
ment, should  meet  the  wants  of  the  counsel  for 
the  respondent. 

Mr.  JOHNSON.     Mr.  Chief  Justice,  if  i1 
in  order,  I  move  to  amend  the  motion  made  by 
the  honorable  member  from  California  by  ii 
serting   "Thursday"    instead   of    "  Wedne 

Mr.  Manager  BUTLER.  Is  that  motic 
debatable  by  the  Managers? 

Tbe  CHIEF  JUSTICE.     It  is  not. 

Mr.  HQWARD.  Mr.  President,  may  I  ii 
quire  what  is  tbe  question  ? 

The  CHIEF  JUSTICE.  The  Senator  from 
California  moves  that  tbe  8enat«  sitting  as  s 
court  of  impeachment  adjourn  until  Wednes- 
day next.  The  Senator  from  Maryland  move; 
to  amend  by  substituting  "Thursday"  foi 
"  Wednesday."  Senators,  you  who  are  in  favor 
ofagreeingto  that  motion  will  say  "ay  ("  those 
of  the  contrary  opinion  "no."  ["rhe  ques- 
tion being  taken,]     Tbe  ayes  have  it. 

Mr.  CAMERON.  I  <all  for  the  yeas  and 
nays.     [No,  no.] 

Mr.  Manager  BUTLER.  I  understood,  Mr. 
Chief  Justice,  and  I  desire  to 

The  CHIBf  JUSTICE.  The  quesdon  recurs 


upon  the  motion  of  the  Senatorfrom  Califcraio 
as  amended  by  the  motion  of  the  Senator  froni 
Maryland,  that  the  Senate  adjourn  until  Thurs- 
day next,  and  upon  this  question  no  debate  is 

Mr.  Manager  BUTLER.  That  question  is 
not  debatable  by  the  Managers? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  not. 

Mr.  SUMNER.  On  that  I  aak  for  the  yeas 
and  nays. 

Tbe  yeas  and  nays  were  ordered. 

Mr.  CONKLING.  I  rise  for  information. 
I  wish  to  inquire  whether  the  Managers  want 
to  submit  some  remarks  upon  this  motion  for 
delay? 

The  CHIEF  JUSTICE.  The  question  la 
upon  the  motion  to  adjourn. 

Mr.  CONKLING.  Yes,  sir.  My  purpose 
is  to  find  out,  as  influencing  my  vote,  whether 
they  wish  the  motion  disposed  of,  to  the  end 
that  they  may  make  some  remarks,  or  not.  I 
presume  the  Senator  from  California  does  not 
intend  to  cut  them  off. 

Mr.  Manager  BUTLER.  I  had,  Mr.  Presi- 
dent, desired  to  make  a  remark  or  two,  and 
understood  it  was  in  order. 

Mr.  ANTHONY.  I  understand  that  the 
motion  is  not  that  the  Senate  shall  now  ad- 
journ, but  that  when  the  Senate  does  adjoura 
it  shall  adjourn  to  meet  on  Thursday. 

Several  Senatobs.     That  is  it. 

Mr.  CONKLING.  That  is  certainly  de- 
batable. 

The  CHIEF  JUSTICE.  Will  tbe  Senator 
from  California  be  good  enough  to  state  his 
motion? 

Mr.  CONNESS.  If  the  Chair  will  allow  me 
to  state  it  I  will  do  so.  Tbe  Chair  submitted 
the  qneslJon  on  the  amendment  before  I  was 
aware  ofit;  else  I  desired  to  accept  the  sugges- 
tion of  Senators  around  me  to  make  it  Thurs- 
day in  plaoe  of  Wednesday.  What  I  desired, 
other  words,  w      ' '  "' 


The  CHIEF  JUSTICE.  Will  the  Senator 
from  California  allow  the  Chief  Justice  to  ask 
if  his  motion  is  a  motion  that  the  Senate,  when 

Mr.  CONNESS.  That  was  not  the  form-  of 
the  motion.  I  began  to  make  it  in  that  way, 
but  subsequently  gave  it  the  other  form. 

Mr.  GAMEEON.    Now  I  desire 

Tbe  CHIEF  JUSTICE.  No  debate  is  in 
order  on  the  motion  to  adjourn. 

Mr.  CAMERON.  I  am  not  going  to  debate 
it.  I  want  to  ask  the  gentlemen  Managers 
whether  they  will  not  be  prepared  to  go  on 
with  thiscase  on  Monday?  I  can  see  no  reason 
why  the  other  side  should  not  be  as  well  pre- 

Messrs.  Managers  BINGHAM  and  BUT- 
LER.    We  are  ready. 
The  CHIEF  JUSTICE.    Order. 
Mr.  CAMERON.   Mr.  President,  my  ques- 
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The  CHIEF  JUSTICE.  No  debate  is  in 
order.  The  Senator  from  PennBylvania  ia  out 
of  order. 

Mr.  CAMERON.     I  tliiok  if  you  wiU  allow 

The  CHIEF  JUSTICE.  No  debate  ia  in' 
order  on  a  motion  to  adjonrn. 

Mr.  CAMERON.  I  am  not  going  to  debate 
it,  joar  Honor;  but  I  have  risen  to  ask  the 
question  whethet  the  Managers  will  be  ready 
to  eo  on  with  thia  case  on  Monday? 

Mr.  Manager  BINGHAM  and  other  Man- 
agers.    We  will  be. 

Mr.  SUMNER.  I  wish  to  ask  a  question, 
also.  I  wish  to  know  if  the  honorable  Man- 
agers have  any  views  to  present  to  the  Senate 
sitting  now  on  the  trial  of  this  impeachment 
to  aid  the  Senate  in  determining  this  question 
of  time  ?  On  that  I  wish  to  know  the  views  of 
the  honorable  Managers. 
;  The  CHIEP  JUSTICE;  The  Chief  Justice 
is  of  opinion  that,  pending  the  question  of 
adjonrnment,  do  debate  is  in  order  from  any 
quarter.  It  is  a  question  exclusively  for  the 
senate.  Senators,  you  who  are  in  favor  of  the 
adjournment  of  the  Senate  sitting  aa  a  court 
of  impeachment  until  Thursday  next  will,  as 
your  names  are  called,  answer  "yea;"  those 
of  the  contrary  opinion  "nay."  The  Secre- 
tary will  call  the  toll. 

The'  question  being  taken  by  yeas  and  nays, 
resulted— yeas  37,  nays  10 ;  as  follows : 
^'ord,  Buckol 

CMai7;MoiTmof"M»ine."Mi)/rUfofVl 

ton.Nya.  Putt^rson  ofNowHaoipEhire.  Patterson  of 
'  TcnneEseo.  Baois^.  fioas,  Suulabur)'.  Sbernmn. 
SprsEue.  Tipton.  Trumbull,  Vac  Winkle,  Vicken. 
Willey,  and  Williwas— S7. 


.brake,  Morgran,  P 


1,  Chandler.  Cole,  Conk- 


The  CHIEF  JUSTICE.  On  tbisquestion  the 
yeas  are  37  and  the  nays  are  10.  So  the  Senate, 
sitting  as  a  court  of  impeachment,  stands  ad- 
journed until  Thursday  next  at  twelve  o'clock. 

Mr.  Manager  BUTLER.  I  should  like  to 
give  notice  that  all  the  witnesses  may  be  dis- 
charged who  have  been  summoned  here  on  the 
part  of  the  House  of  Repi '--■--- 


Thttrsdat,  April  9,  1888. 

The  Chief  Justice  of  the  United  States  entered 
theSenate  Chamber  at  twelve  o'clock  and  took 
the  chair. 

The  usual  proclamation  having  been  made 
bj  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  .  . 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  ap- 
peared and  took  their  seats. 

The  presence  of  the  House  of  Represent- 
atives was  next  announced,  and  the  members 


of  the  Ho  use,  as  in  the  Committee  of  the  Whole 
headed  by  Mr.  B.  B.  Washburnb,  the  chair- 
man of  that  committee,  and  accompanied  by 
the  Speaker  and  Cierk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

,  The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  the  last  day's  proceedings. 

The  Secretary  proceeded  to  read  the  Journal 
of  the  proceedings  of  the  Senate,  silting  for  the 
trial  01  the  impeachment,  on  Saturday,  April 
4, 1868,  but  was  interrupted  by 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  the  further  reading  of  the  Journal  be  dis- 
pensed with. 

The  CHIEF  JUSTICE.  If  there  he  no 
objection  tie  further  reading  of  the  Journal 
will  be  dispensed  with.  The  Chair  hears  no 
objection. 

Gentlemen  Managers  on  the  part  of  the 
House  of  Representatives,  have  you  any  further 
evidence  to  introduce  7 

Mr.  Manager  BUTLER.  We  have  a  single 
witness,  I  believe. 

The  CHIEF  JUSTICE.  The  Managers  will 
proceed  with  their  evidence. 

Mr.  H.  Wood  sworn  and  examined. 

By  Mr.  Manager  BniLER: 

Question.  Where  was  your  place  of  residence 
before  the  war? 

AnsiBer.  Tuscaloosa,  Alabama. 

Qu^tion.  Did  you  serve  in  the  Union  Army 
during  the  war? 

Answer,  I  did. 

Question,  From  what  time  to  what  time? 

Anmer.  From  July,  1861,  to  July,  1866. 

Queaiion.  Some  time  in  September,  1866,  did 
yon  call  upon  President  Johnson,  presenting 
him  testimonials  for  employment  in  the  Gov- 


Ansieer.  I  did. 

Question.  Whattime  was  it  in  1860? 

Answer.  The  20thoc21stday  of  September. 

Qttestion.  How  do  you  fix  the  time? 

Answer,  Partially  from  memory,  and  par- 
tially from  the  journal  of  the  Bhbitt  House. 

^lestion.  How  long  before  that  had  he  re- 
turned from  his  trip  to  Chicago,  to  the  tomb 
of  Douglas? 

Answer.  My  recollection  is  that  he  returned 
on  the  IGth  or  IGlh.     I  awaited  his  return  in 

Question.  Did  you  present  your  testimonials 
to  him? 

Answer.  I  did. 

Question,  Did  he  examine  them? 

Answer.  Part  of  them. 

Question.  What  then  took  place  between  you  7 

Mr.  STANBEBY.  What  do  you  propose 
to  prove,  Mr.  Manager? 

Mr.  Manager  BUTLER.     What  took  place 
i  between  the  President  and  this  witness. 
■      Mr.  STANBEBY.     Has  it  anything  to  do 
with  this  case? 

Mr.  Manager  BUTLER.    Yes,  sir. 
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Mr.  STANBERY.     Under  what  ftrticle? 

Mr.  MaiiiLger  BUTLER.  As  to  the  intent 
of  the  Preaiacnt  in  the  several  articles. 

Mr.  STANBERy.     To  do  what? 

Mr.  Manager  BUTLEfi.  To  oppose  Con- 
cress.  [Totliewitness.]  Will  jou  go  on,  sir? 
What  did  he  say? 

AiistDer.  He  said  my  claims  for  Government 
woployment  were  good,  or  worthy  of  atten- 
tion ;  I  will  not  fix  the  worda* 

Question.  What  next  ? 

Answer.  H@  inquired  about  my  political 
sentiments  somewhat,  noticing  tbat  I  was  not 
a  political  m&a  or  not  a  politician.  1  told  him 
I  was  a  Union  man,  a  loyal  man,  and  in  tavor 
of  the  Administration  ;  that  I  had  confidence 
in  Congress  and  in  the  Chief  Executive.  He 
then  asked  me  if  I  knew  of  any  diSerences  be- 
tween himself  and  Congress.     I  told   him  I 

did;  that  I  knew  som 

points.     He  then  said;   "They 
points." 

Question.  Go  on,  sir? 

Answer.  And  the  "influence"  or  "patron- 

X" — -I  am  notsure  which — "of  these  offices 
II  be  in  my  favor."     That  was  the  mean- 
ing. 

Question.  Were  those  the  words  ? 
Answer.  I  will  not  swear  that  they  were  the 

Question.  "Shall  be  in  my  favor."  What 
did  you  say  to  that? 

Answer.  I  remarked  that  under  those  con- 
ditions I  could  not  accept  an  appointment  of 
any  kind,  if  my  influence  was  to  be  used  for 
him  in  contradistinction  to  Congress,  and  re- 
Cross  examined  by  Mr.  Stanbery: 

Question.  Do  you  know  a  gentleman  in  this 
city  by  the  name  of  Koppel  ? 

Ansu>er.  I  do,  sir. 

Question.  Have  you  talked  with  him  since 
you  have  been  in  the  city? 

Answer.  I  have  called  on  him  when  I  first 
came  in  the  cit^  ;  I  have  seen  him  frequently. 

Question.  Did  you  tell  Mr.  Koppel  yesterday 
morning  that  all  you  could  say  about  the  Presi- 
dent was  more  in  his  fkvor  than  against  him? 

Answer.  I  did  not,  sir. 

Question.  Did  you  tell  Mr.  Koppel  that  when 
you  were  brought  up  to  be  examined  since  you 
arrived  in  this  city  there  was  an  attempt  to 
make  you  say  things  wbichyou  would  not  say? 

Answer.  I  did  not,  sir.  Imight,  in  explana- 
tion of  that  question,  say  that  there  was  a  mis- 
understanding between  the  Managers  and  a 
/gentleman  in  Boston  in  regard  to  an  expression 
that  they  supposed  I  could  testify  to,  out  that 
I  could  not. 

Qtiestion.  Have  you  been  examined  before 
this  time  since  you  came  into  this  city  ? 

Answer. -By  whom? 

Question.  Have  you  been  examined  before. 
By  any  one? 

Ansuier.  I  hare. 


Question.  Under  oath? 

Answer.  Yes,  sir. 

Question.  Who  first  by? 

Answer,  By  the  Managers  of  the  impeach- 

Question.  Was  your  testimony  taken  down  ? 

Answer.  It  was. 

Qaestion.  Were  you  examined  or  talked  to 
by  any  one  of  them  before  your  examination 
under  oath  ? 

Ansicer.  I  had  an  informal  interview  with 
two  of  them  before  I  was  examined.  I  could 
hardly  call  it  an  examination. 

Question.  Which  two  of  them,  and  where? 

Answer.  By  Governor  Boutwbll  and  Gen- 
eral BCTLEB. 

Question.  When? 

Answer.  Monday  of  this  week. 

Question.  Did  you  say  to  Mr.  Koppel  that 
since  you  have  been  in  the  city  a  proposition 
was  made  to  you  that,  in  case  you  would  give 
certain  testimony  it  would  be  for  your  ben- 
efit? 

Answer.  I  did  not,  sir. 

Reexamined  by  Mr.  Manager  Buileb; 

Question.  Who  is  Mr.  Koppel? 

Answer.  Mr,  Koppel  is  an  acquaintance  of 
mine  on  the  avenue — a  merchant. 

Question.  What  sort  of  merchandise,p!eaae? 

Answer.  Heisamanufaeturerofgarmants — 
a  tailor.     [Laughter.] 

Qaestion.  Do  you  know  any  sympathy  be- 
tween him  and  the  President? 

Answer.  I  have  always  supposed  that  Mr. 
Koppel  was  a  southern  man  in  spirit.  He 
came  from  Charleston,  South  Carolina,  here — 
ran  the  blockade. 

Question.  Do  you  mean  that  as  an  answer 
to  my  question  of  sympathy  between  the  Pres- 
ident and  him? 

Answer.  Yes,  sir. 

Question.  The  counsel  for  the  President  haa 
asked  you  if  you  told  Mr.  Koppel  that  you  had 
been  asked  to  say  things  which  you  could  not 
say,  or  words  to  that  effect.  In  explanation 
or  answer  of  the  question  you  said  there  wasa 
misunderstanding  which  you  explained  to  Mr. 
Koppel.  Will  you  have  the  kindness  to  teli  ria 
what  that  misunderstanding  was  which  you 
explained  to  Mr.  Koppel? 

Mr.  STANBERY.  We  do  not  care  about 
that.  " 

Mr.  Manager  BUTLBB,  (to  the  counsel  for 
the  respondent.)  You  put  in  a  part  of  the  con- 
versation.    I  have  a  right  to  the  whole  of  it. 

Mr.  STANBERY.  We  did  not  put  it  in  at 
all— only  a  certain  declaration. 

Mr.  Manager  BUTLER.  A  certain  declara- 
tion out  of  it,  that  is  apart  of  the  conversation. 

Mr.  STANBERY.     Goon  in  your  own  way. 

Mr.  Manager  BUTLER,  (to  the  witness.)  I 
will  ask,  in  the  first  place,  did  you  explain  the 
matter  to  him? 

Answer.  I  did. 

Question.    Tell  us  what  the  misandecstand- 
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a;  was  which  you   explained  to  liim  in  that 


Answer.  I  think,  ar,  a  gentleman  from  Bos- 
loa  wrote  you  that  tbe  President  asked  me  if 
I  would  give  twenty-five  per  cent,  of 'the  prO' 
ceeds  of  any  office  for  political  purposes.  I 
told  you  that  I  did  not  say  so ;  the  gentleman 
ill  Boston  mismnderstood  me.  The  President 
sud  nothing  of  the  kind  to  me.  I  axplained 
that  to  Mr.  Koppel,  he  prohably  having  mis- 
understood it. 

Question.  Did  you  explain  where  the  miaun- 
derstanding  arose? 

Ansatr.  I  totd  him  that  I  supposed  it  must 
iiave  occurred  in  a  conversation  between  the 
gentleman  in  Boston  and  myself. 

Question.  In  regard  to  what? 

Ansiper,  In  regard  to  the  twenty-fivepercent. 

Question.  Where  did  that  arise? 

Mr.  ST ANBERY.     What  about  all  that? 

Mr.  Manager  BUTLER.  I  am  getting  this 
eonversatioii  between  Mr.  Koppel  and  this  man. 

Mr._  STANBERY.  Not  at  all.  You  are 
speakinj;  about  another  transaction. 

Mr.  Manager  BUTLER.  No ;  I  am  asking 
you  if  you  explained  to  Mr.  Koppel  where  the 
idea  came  from  that  yon  were  to  give  tweaty- 

_  Mr.  EVARTS.  We  object,  Mr.  Chief  Jus- 
tice. The  witness  has  stated  distinctly  that 
nothing  occurred  between  the  President  and 
himself,  and  it  fs  certainly  quilfl  unimportant 
to  this  eonrt  what  occurred  between  this  wit- 
ness and  another  gentleman  in  Boston. 

Mr.  Manager  BUTLER.  I  pray  judgment 
again  upon  vo\».  The  other  side  seek  to  put 
in  the  conversation  between  a  tailor  down  in 
Pennsylvania  avenne  or  somewhere  else  and 
this  witnees.  I  want  the  whole  of  that  conver- 
sation. I  supposed,  from  the  eminence  of  the 
gentleman  who  asked  the  question,  that  the  con- 
versation between  Mr.  Koppel,  the  tailor,  and 
this  witness,  was  put  in  for  some  good  purpose; 
and,  if  it  was,  I  want  the  whole  of  it. 

Mr.  BVARTS.  The  fact  is  not  exactly  as 
!s  stated  by  the  learned  Manager.  In  the  priv- 
ilege of  cross- ezaminati an  the  counsel  for  tbe 
President  asked  this  witness  distinctly  whether 
he  had  said  so  and  so  to  a  Mr.  Koppel.  The 
witness  said  that  he  had  not,  and  tnen  volun- 
.teered  a  statement  that  there  might  have  been 
some  misunderstanding  between  Mr.  Koppel 
and  himself  upon  that  subject,  or  some  misun- 
derstanding somewhere.  Our  inqairiea  did  not 
leachorask  for  or  bring  out  the  misunderstand- 
ing. Bat,  passing  that  point,  we  stand  here  dis- 
tinctly to  say  that  everything  which  relates  to 
any  conversation  or  interview  between  the  Pres- 
ident and  this  witness,  whether  as  understood 
or  misnnderstood,  has  been  gone  through,  and 
the  present  point  of  inquiry  and  further  testi- 
mony is  as  to  the  ground  of  misunderstanding 
between  this  witness  and  some  interlocutor 
Boston,  and  we  object  to  its  being  heard. 

Mr.  Manager  BUTLER.  Which  he  explained 
to  Ml'  Koppel,  is  the  point. 


Mr.  BVARTS.     That  makes  no  difference. 

Mr.  Manager  BUTLER.  Having  put  in  a. 
part  of  Mr.  Koppel's  conversation,  whether 
voluntarily  ornot,  I  have  the  right  to  the  whole 
of  it.  I  will  explain  to  the  gentlemen  that  I 
wish  to  show  that  the  misunderstanding  was 
not  that  tbe  President  said  the  twenty-five  per 
cent,  was  to  be  given,  but  one  of  his  friends. 
There  is  where  the  misunderstanding  arose. 
Do  the  gentlemen  still  object? 

Mr.  ^ANBERY  and  Mr.  EVARTS.  Of 
course  we  object.  It  has  nothing  to  do  with 
the  case. 


Foster  Blodgett  sworn  and  examined. 

By  Mr.  Manager  Butler: 

Question.  Were  you  an  officer  of  the  United 
States  at  any  time? 

Answer.  Yea,  sir. 

Question.  Where? 

Answer.  In  Augusta,  Geor^a. 

Que«lion.  Holding  what  o£hce? 

Ansicer,  Postmaster. 

Question.  When  did  jou  go  into  the  eiepcise 
of  the  duties  of  that  office? 

Answer.  I  was  appointed  on  the  25tii  da;  of 
July,  1885. 

Question.  Have  you  your  commission  or 
appointment  ? 

Answer.  I  have.  [Producing  it.]  I  took 
charge  on  the  16th  day  of  S^tember,  18G5. 

Question.  Did  you  receive  another  commis- 
sion? 

Antfcer.  Yes,  sir. 

Question.  Have  you  that  here? 

Aitsmer.  Yes,  sir.     [Producing  it.] 

Mr.  Manager  BUTLER,  (to  the  counsel 
for  the  respondent,  handing  them  the  first 
commission.)  Gentlemen,  here  is  the  appoint- 
ment of  Mr.  Blodgett  from  the  President  m  the 
recess  of  the  Senate.  [To  the  witness.]  Is 
this  yonr  other  commission? 

Answer.  Yes,  sir. 

Question.  After  you  were  confirmed  by  the 
Senate? 

Answer.  Yes,  sir. 

Mr.  Manager  BUTLER.  "To  haveand  (o 
hold  for  the  term  of  four  years  from  the  day 
of  the  dale  hereof  unless  tie  President  of  the 
United  St&tes  for  the  time  being  shall  be 
pleased  sooner  to  revoke,  to  determine  tbe 
commission."'  This  was  on  the  27th  day  of 
July,  18ii8,  issued  by  the  President. 

[The  commission  was  handed  to  the  coun- 
sel for  the  President.] 

Question.  Were  jon  suspended  from  office? 

Anineer.  Yes,  sir. 

Question.  Have  you  a  copy  of  the  letter  of 
suspension? 

Answer.  No,  sir;  I  have  not  a  copy  of  it. 

It  is  down  with  the  Committee  on  Post  Offices. 

Question.  Amongtherecordsof  the  Senate? 

Answer.  Yes,  sir. 
Question.  When  was  that  7 
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Answer.  On  the  3d  of  January,  1868. 
Question.  Have  jou examined tosee whether 

Eour  snspension  and  the  reasous  therefor  have 
een  sent  to  the  Senate  7 
Annwer,  It  haa  been  reported  to  me  by  the 
chwrman  of  the  Post  Office  Committee  that  it 
hud  not  been  sent  in. 

Queetion.  Can  yon  learn  that  it  has  been 

Answer.  I  have  learned  that  it  has  not  been 

Mr,  Manager  BUTLER.  I  suppose  Sena- 
tors can  make  thia  certain  from  their  own 
records,  to  which  we  have  not  access. 

Mr.  STANBBRY.  Of  eonrae,  we  know  all 
abont  it. 

Mr.  Manager  BUTLER.     ' 
you  did  know  all  about  it. 
Has  any  action  been  taken 


)seu,  sir, 
[To  the  witness.] 
in  your  suspension, 
3  suspended? 


Mr.  Manager  BUTLBB.  I  ask  counsel  for 
the  President  if  they  desire  to  be  served  with 
notice  to  produce  the  original  of  that  letter  ? 
[Handing  to  the  counsel  a  copy  of  a  letter,] 

Mr.  STANBERY,  (having  examined  the 
papers.)  I  see  no  objection  to  that.  We  do 
not  want  to  put  you  to  the  necessity  of  mere 
formal  proof.    Bead  it. 

Mr.  Manager  BUTLER  read  as  follows : 


AnjtfTABT  GkhkHAl'9  OFflCE, 

8iB;  I  have  the  boaor  to  report  that  I  have  deli 
^red  the  communlcatiou  addressed  by  you  to  Ho 
Sdwin  M.  Stan  too.  removing  him  ^m  oiBoe  of  St 


jiiunm  iu.  oiaDWD,  remov 
rotary  of  the  War  Depaiti 
edgef- '-'-" ' 


..  aoknowl- 

tei  ot  tbis  date  aathorii- 
aot  as  Seore 


I  accept  this  appointment  with  eratitude 
Sdence  reposed  m  me,  and  will  endeavor 


L.  THOMAS. 

Adjvteeai  General, 
Excellency  Andrew  JoBtiao!i. 


Pniide«t  of  the  Vr 
Mr.  Manager  BUTLER. 


•edStalt 


instructed, 
Mr,  President,  by  the  Managers  to  gi?e  notice 
that  we  will  ask  of  the  Senate  to  allow  to  be 
put  in  this  case  proper  certificates  from  the 
records  of  the  Senate  to  show  that  no  report 
of  the  teaspos  tor  the  suspension  of  Mr.  Blod- 


«ii 


}  the  Senate  i: 

Those  can  be  put 

Manager  BUTLEE.  Yes,  air.   We  close 


Mr.  STANBERY.     I  will  ask      . 
Manager  under  what  article  this  case  of  M: 
Blodgettcomes? 

Mr.  Manager  BUTLER.  In  the  final  dis- 
cussion I  have  DO  doubt  the  gentlemen  who 
close  the  case  will  answer  that  oneBtion  to  the 
entire  satisfaction  of  thelearnea  gentleman. 

Mr,  STANBERY.  I  have  no  doubt  of  that 
mjaelf,  but  the  question  is  whether  ire  are  to 


be  put  to  the  trouble  of  answering  it.     Thttt 
is  the  point  I  want  to  understand. 

The  CHIEF  JUSTICE,  The  counsel  for 
the  President  must  know  that  when  the  Sen- 
ate has  made  an  order  for  fumtahiDg  to  the 
Managers  the  certificates  which  they  desire, 
and.Uiey  are  presented,  the  introduction  of 
them  can  then  be  objected  to.  At  present  there 
is  no  question  before  the  court. 

Mr.  STANBERY.  My  question  is  to  the 
gentleman  under  what  article  this  case  of  Mr. 
Blodgett  comes. 

The  CHIEF  JUSTICE.  The  Manaeera  of 
the  House  of  Representatives  state  tSat  the 
evidence  on  their  part,  with  the  exception  first 
indicated,  is  closed.  Gentlemen  of  counsel 
for  the  President,  you  will  proceed  with  the 
defense- 
Mr.  CURTIS,  of  counsel  for  the  respondent, 
rose  and  saidx  Mr.  Chief  Justice,  I  am  here 
to  speak  to  the  Senate  of  the  United  States 
sitting  in  its  judicial  capacity  as  a  court  Of 
impeachment,  presided  over  by  the  Chief  Jus- 
tice of  the  United  States,  for  the  trial  of  the 
President  of  the  United  States.  This  state- 
ment sufficiently  characterizes  what  I  have  M 
say.  Here  party  spirit,  political  schemes,  fore- 
gone conclusions,  outrageous  biases  can  have 
no  fit  operation.  The  Constitudon  requires 
that  here  should  be  a  "trial,"  and  as  in  that 
trial  the  oath  which  each  one  of  you  has  taken 
is  to  administer  "impartial  justice  according 
to  the  Constitution  and  the  laws."  the  only 
appeal  which  I  can  make  in  behalf  of  the  Pres- 
ident is  an  appeal  to  the  conscience  and  the 
reasonof  each  judge  who  sits  before  me.  Upon 
the  law  and  the  facts,  upon  the  judicial  merit* 
of  the  case,  upon  the  duties  incumbent  on  that 
high  officer  by  virtue  of  his  office,  and  hit 
honest endeavorto  dischai^  those  duties,  tba 
President  rests  hia  defense.  And  I  pray  each 
one  of  you  to  listen  to  me  with  that  patience 
which  belongs  to  a  judge  for  his  own  sake, 
which  I  cannot  expect  to  command  by  any 
efforts  of  mine,  while  I  open  to  you  what  that 
defense  is. 


has  informed  you  that  thia  is  uul  a  tuu.i,,  »um, 
that,  whatever  may  be  the  character  of  thil 
body,  it  is  bound  by  no  law.  Upon  those  sub- 
jects I  shall  have  something  hereatler  to  sa^. 
The  honorable  Manager  did  not  tell  yoo,  in 
terms  at  least,  that  here  are  no  articles  before 
you,  because  a  statement  of  that  fact  would 
be  in  substance  to  say  that  here  are  no  honor* 
able  Managers  before  you  ;  inasmuch  as  tht 
only  authority  with  which  the  honorable  Man- 
agers are  clothed  by  the  House  of  Represent- 
atives is  an  authority  to  present  here  at_  youi 
bar  certain  articles,  and.  within  their  limits^ 
conduct  this  prosecution;  and,  therefore,  I 
shall  make  no  apology,  Senators,  for  asking 
jour  close  attention  to  these  articles,  one  after 
the  other,  in  manner  and  form  as  they  are  hers 
presented,  to  asoertain,  in  the  first  place,  what 
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are  the  substantial  alle^ationBin  each  of  them, 
what  IB  the  legal  operation  and  effect  of  those 
allegations,  and  what  proof  19  necessary  to  be 
adduced  in  order  to  Gustain  them  {  and  I  shall 
begin  with  the  first,  not  merely  because  the 
Bouse  of  Representatives,  in  arranging  these 
articles,  have  placed  that  first  in  order,  but 
because  the  subject-matter  of  that  article  is  of 
such  a  character  that  it  forms  the  fonndation 
of  the  first  eight  articles  in  the  series,  and 
enters  materiallyintbtwooftheremaininKthree. 

What,  then,  is  the  substance  of  this  first 
wticle?  Wliat,  as^  the  lawyers  say,  are  the 
^avamenina  contained  in  it?  There  is  a  great 
deal  of  verbiage— I  do  not  mean  by  that  un- 
necessary verbiage— in  the  description  of  the 
Eubstantive  matters  set  down  in  this  article. 
Stripped  of  that  verbiage  it  amounts  exactly 
to  these  things :  first,  that  the  order  set  out  in 
the  article  for  lie  removal  of  Mr.  Stanton,  if 
executed,  would  iie  a  violation  of  the  tenure- 
of-o£Bce  act;  second,  that  it  was  a  violation 
of  the  te Dure- of- office  act ;  third,  that  it  was 
an  intentional  violation  of  the  tenure- of-office 
act ;  fourth,  that  it  was  a  violation  of  the  Con- 
Btjtation  of  the  United  States;  and  flfUi,  was 
by  the  President  intended  to  be  so.  Or,  to 
draw  all  this  into  one  sentence  which  yet  may 
be  intelligibie  and  clear  enough,  I  suppose  the 
Bnbstance  of  this  first  article  is  that  the  order 
for  the  removal  of  Mr.  Stanton  was  and  was 
intended  to  he  a  violation  of  the  tenure-of- 
office  act,  and  was  intended  to  be  a  violation 
of  the  Coustitntion  of  the  United  States.  These 
are  the  allegations  which  it  ia  necessary  for  the 
honorable  Managers  to  make  out  in  proof  to 
support  that  article. 

Now,  there  is  a  question  involved  here  which 
enters  deeply,  as  I  nave  already  iatimated,  into 
the  first  eight  articles  in  this  series,  and  mate- 
rially touclies  two  of  the  others ;  and  to  that 
question  I  desire  in  the  first  place  to  invite  the 
attention  of  the  court.  That  question  is,  whether 
Mr.  Stanton's  case  comes  under  the  tenure-of- 
office  act.  If  it  does  not,  if  the  true  construc- 
tion and  effect  of  the  tenure- of- office  act  when 
applied  to  the  fiictsof  his  case  excludes  it,  then 
it  will  be  found  by_  honorable  Senators  when 
th  y  m  to  examine  this  and  the  ether  arti- 
c  e  ha  a  mortal  wound  has  been  inflicted 
upon  h  m  by  that  decision.  I  must,  there- 
f  a  k  your  attention  to  the  construction  and 
app  a  on  of  the  first  section  of  the  tenure-of- 
om  a  It  is,  as  Senators  know,  but  dry 
wo  k  requires  close,  careful  attention  and 
refle  n ;  no  doubt  it  will  receive  them.  Al- 
low me,  in  the  first  place,  to  read  that  section ; 

"That  every  person  holding  any  offieial office  to 
which  he  bta  been  ai^ointed  by  nnd  with  the  sdvice 

shall  hereafter  he  appointed  to  aar  aaeh  office,  and 
shall  becoms  duly  qaalified  to  act  therein,  is  and 
shall  be  ealitled  to  hold  such  office  until  a  encoesEor 
shall  have  been  in  tike  manner  appointed  and  duly 
qualified,  except  ea  herein  otherwise  provided," 
Then  comes  what  is  "otherwise  provided:" 
"Protiided,  That  th«  Seoretuiea  of  State,  of  the 
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of  the  Navy,  and  of  the  Interior, 


Here  is  a  section,  then,  the  body  of  which 
applies  to  all  civil  officers,  as  well  to  those  then 
in  office  as  to  those  who  should  thereafter  be' 
appointed.  The  body  of  that  section  contains 
a  declaration  that  every  such  officer  "is,''  that 
is,  if  he  is  now  in  office,  "  and  shall  be,"  that 
is,  if  he  shall  hereafter  be  appointed  to  office, 
entitled  to  hold  unti)  a  successor  is  appointed 
and  qualified  in  his  place.  That  is  the  body 
of  the  section.  But  out  of  this  body  of  the 
section  it  ia  explicitly  declared  that  there  is  to 
be  excepted  a  particular  class  of  officers  "  ex- 
pect as  herein  otherwise  provided."  There  is 
to  be  excepted  out  of  this  ^neral  description 
of  all  civil  officers  a  particular  class  of  offi- 
cers as  to  whom  something  is  "otherwise  pro- 
vided;" that  is,  a  different  rule  is  to  be  an- 
nounced for  them. 

The  Senate  will  perceive  that  Id  the  body  of 
the  section  all  officers,  as  well  those  theD  hold- 
ing office  as  those  thereafter  to  be  appointed, 
are  included.     The  language  ia; 

"Every  person  holding  any  civil  office  to  which  he 

It  affects  the  present ;  it  sweeps  over  all  who 

i  within  the  body  of  the 

■■     ■  3  well  all 

after  appointed.     But  when  you  c 

firoviso  the  first  noticeable  thing  is  that  this 
anguage  is  changed;  it  is  not  that  "every 
Secretary  who  now  ia,  and  hereafter  ms^  be,  in 
office  shall  be  entitled  to  hold  that  office"  by 
a  certain  rule  which  is  here  prescribed;  but  the 
proviso,  while  it  fixes  a  rule  for  the  future  only, 
makes  no  declaration  of  the  present  right  of 
one  of  this  class  of  officers,  and  the  question 
whether  any  particular  Secretary  comes  within 
that  rule  depends  on  another  question,  whether 
his  case  comes  within  the  description  contained 
in  the  proviso.  There  is  no  langu^e  which 
expressly  brings  him  within  the  proviso;  there 
is  no  express  declaration,  as  in  the  body  of  the 
section,  that  ''  he  ia,  and  hereafter  shall  be, 
entitled"  merely  because  be  holds  the  office 
of  Secretary  at  the  time  of  the  passage  of  the 
law.  There  is  nothing  to  bring  him  within  the 
proviso,  I  repeat,  unless  the  description  which 
the  proviso  contains  applies  to  and  includes 
his  case.    Kow,  let  us  see  if  it  does. 

"That  Uie6ecretarie3DfState,i»i.,  shall  hold  their 
offices  respectively  for  and  during  the  term  of  the 
PresidentV  whom  they  may  have  been  appointod." 

The  first  inquiry  which  arises  on  this  lan- 
guage is  as  to  the  meaning  of  the  words  "  for 
and  during  the  term  of  the  President."  Mr. 
Stanton,  as  appears  by  ti 
ha&  been  pnt  into  the  ea 
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Managers,  was  appointed  in  January,  1862, 
during  the  first  term  of  President  Lincoln.  Are 
these  words,  "  during  the  term  of  the  Presi- 
dent," applicable  to  Mr.  Stanton's  case?  That 
depends  npon  whether  an  expounder  of  this 
law  iudieiallj',  who  finds  set  down  in  it  as  a  part 
of  the  desonptive  words  "during  the  term  of 
the  President,"  has  any  right  to  add  "and  anj 
other  term  for  which  he  may  afterward  be 
elected."  By  what  authority  short  of  legisla- 
tive power  can  those  words  be  put  into  the 
statute  so  that  "during the  term  of  the  Presi- 
dent" shall  be  held  to  mean  ''  and  any  other 
term  or  terms  for  which  the  President  may  be 
elected?"  I  respectfully  submit  no  such  Judi- 
cial interpretation  can  be  put  on  the  words. 

Then,  if  you  please,  take  the  next  step. 
"During  the  terra  of  the  President  byVhom 
be  was  appointed."  At  the  time  when  this 
order  was  issued  for  the  removal  of  Mr.  Stan- 
ton was  he  holding  "during  the  term  of  the 
President  by  whom  he  was  appointed?"  The 
honorable  Managers  say  yea,  because,  as  thej 
say,  Mr.  Johnson  is  merely  serving  out  the  resi- 
due of  Mr.  Lincoln's  term.  But  is  that  so 
under  the  provisions  of  the  Constitution  of  the 
United  States?  I  ptaj  you  to  allow  me  to  read 
two  clauses  which  are  applicable  to  this  ques 
tion.  The  first  is  the  first  section  of  the  second 
article : 


hb  office  dariuic  the  term  of 


shall  be  vested  in  a  Preai-- 
Heehallhold 
id,  to^Dtlier 


ident,  chosen  for  the  si 


be  elected,  as  follows 

There  is  a  declaration  that  the  President  and 

the  Vice  President  iseach  respectively  to  hold 

his  office  for  the  term,  of  four  years ;  but  that 

does  not  stand  alone ;  here  is  its  qualification : 

"In  case  of  the  removni  of  the  President, from 

disdinrse  the  poners  'and  duties  of  the  said  office, 
the  same  Bhall  devolve  on  the  Vice  President." 

So  that  although  the  President,  like  the  Vice 
President,  is  elected  for  a  terra  of  four  years, 
and  each  is  elected  for  the  same  terra,  the 
President  is  not  to  hold  his  office  absolutely 
during  four  years.  The  limit  of  four  years  is 
not  an  absolute  limit.  Death  is  a  limit.  A 
"conditional  limitation,"  as  the  lawyers  call  it, 
is  imposed  oh  hia  tenure  of  office.  And  when, 
accoroing^o  this  second  passage  which  I  liave 
read,  the  President  dies,  his  term  of  four  years 
for  which  he  was  elected,  and  during  which  he 
was  to  hold,  provided  he  should  so  long  live, 
terminates,  and  the  office  devolves  on  the  Vice 
President.  For  what  period  of  time?  For 
the  remainder  of  the  term  for  which  the  Vice 
President  was  elected.  And  there  is  no  more 
propriety,  under  these  provisions  of  the  Con- 
stitution of  the  United  States,  in  calling  the 
time  during  which  Mr.  Johnson  holds  the  office 
of  President  after  it  was  devolved  upon  hira  a 
part  of  Mr.  Lincoln's  term  than  there  would 
'be  propriety  in  saying  that  one  sovereign  who 
succeeded  to  another  sovereign  by  death  holds 
a  part  of  his  predecessor's  term.    The  term 


assigned  to  Mr.  Lincoln  by  the  Constitution 
was  conditionally  assigned  to  him.  It  was  to 
last  four  years  if  not  sooner  ended;  but  if 
sooner  ended  by  his  death,  then  the  office  was 
devolved  on  the  Vice  President,  and  the  term 
of  the  Vice  President  to  hold  the  office  then 

I  submit,  then,  that  upon  this  langu^e  of 
the  act  it  is  apjiarent  thfit  Mr.  Stanton's  case 
cannot  be  considered  as  within  it.  This  law, 
however,  as  Senators  very  well  know,  had  a 
purpose ;  there  was  a  practical  object  in  the 
view  of  Congress;  and,  however  clear  it  might 
seem  that  the  language  of  the  law  when  applied 
to  Mr.  Stanton's  case  would  exclude  that  case, 
however  clear  that  might  seem  on  the  mere 
words  of  the  law,  if  the  purpose  of  the  law 
could  be  discerned,  and  that  purpose  plainly 
required  a  different  interpretation,  that  differ- 
ent interpretation  shouldbe  given.  But,  on  the 
other  hand,  if  the  purpose  in  view  was  one  re- 
quiring that  interpretation  to  which  I  have 
been  drawing  your  attention,  then  it  greatly 


Now,  there  can  be  no  dispute 
what  that  purpose  was,  as  I  suppose.  Here  ta 
a  peculiar  class  of  officers  singled  out  from  all 
others  and  brought  within  this  provision.  Why 
is  this?  It  is  because  the  Constitution  has  pro- 
vided that  these  principal  officers  in  the  several 
Executive  Departments  may  be  called  upoU 
by  the  President  for  advice  "respecting" — 
for  that  is  the  language  of  the  Constitution — 
"their  several  duties" — not,  as  I  read  liie  Con- 
stitution, that  he  may  call  upon  the  Secretary 
of  War  for  advice  concerning  questions  aris- 
ing in  the  Department  of  War.  Ho  may  call 
uponhim  for  advice  concerning  questions  which 
are  a  part  of  the  duty  of  the  President,  atf 
well  as  questions  which  belong  only  to  the 
Department  of  War.  Allow  me  to  read  that 
clause  of  the  Constitution,  and  see  if  this  be 
not  its  true  interpretation.  The  language  of 
the  Constitution  is,  that — ■ 

■■He  [the  President]  may  require  the  opinion  in 
writing  of  the  principal  officer  in  each  of  the  Bi- 
ecuarelieportinerits  upon  an)' subject  relating  to  the 
dntiea  of  their  rospeoiiva  offices." 

As  I  read  it,  relating  to  the  duties  of  the 
offices  of  these  principal  officers,  or  relating  to 
the  duties  of  the  President  himself.  At  all 
events,  such  was  the  practical  interpretation 
put  upon  the  Constitution  from  the  beginning 
of  the  Government ;  and  every  gentleman  who 
listens  to  me  who  is  familiar,  as  you  all  are, 
with  the  political  history  of  the  country,  knows 
that  frora  an  early  period  of  theadrainistration 
of  General  Washington  his  Secretaries  were 
called  upon  for  advice  concerning  matters  not 
within  their  respective  Departments,  and  so  the 
practice  has  continued  frora  that  time  to  this. 
This  is  one  thing  which  distinguishes  this  oiaaa 
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of  oEBcera  from  any  other  embraced  within  the 
body  of  the  law. 

But  there    is  another.     The    Constitntion 


which  ware  to  assist  the  President  in  the  ad- 
ministration of  the  laws  as  yreil  as  h;  their 
advice.  Thej  were  to  be  the  hands  and  tlie 
voice  of  the  President ;  and  accordingly  that 
has  been  bo  practiced  from  the  beginning,  and 
the  legislation  of  Congress  has  been  frumed  on 
this^sumptjon  in  the  organization  of  the  De- 
partments, and  emphatically  in  the  act  which 
constituted  the  Department  of  War,  That 
provides,  as  Senators  well  remember,  in  so 
many  words,  that  the  Secretary  of  War  is  to 
discharge  snch  dnties  of  a  genera!  description 
there  given  as  shall  be  assigned  to  him  by  the 
President,  and  that  he  is  to  perform  them  nnder 
the  President's  instructions  and  directions. 

Let  me  repeat,  that  the  Secretary  of  War 
and  the  other  Secrelaties,  the  Postmaster  Gen- 
eral and  the  Attorney  General,  are  deemed  to 
be  the  assistants  of  the  President  in  the  per- 
formance of  his  );reat  duty  to  take  care  that 
the  laws  are  fatthfitlly  executed ;  that  they 
speak  for  and  act  for  him.  Now,  do  not  these 
two  views  furnish  the  reasons  why  this  class 
of  officers  was  excepted  oat  of  the  law  ?  They 
were  to  he  the  advisers  of  the  President;  they 
were  to  be  the  immediate  conSdendal  assist- 
ants of  the  President,  for  whom  he  was  to  be 
responsible,  but  in  whom  he  was  eipeeted  to 
r^ose  a  gCeat  amount  of  trust  and  confidence ; 
and  therefore  it  was  that  this  act  has  connected 
the  tenure  of  office  of  these  Secretaries  to  which 
it  applies  with  the  President  by  whom  they  were 
appointed.  It  says,  in  the  description  which 
the  act  gives  of  the  future  tenure  of  office  of 
Secretaries,  that  a  controlling  regard  is  to  be 
had  to  the  fact  that  the  Secretary  whose  tenure 
is  to  be  regulated  was  appointed  by  some  par- 
ticular President;  and  during  the  terra  of  that 
President  he  shall  continue  to  hold  his  office; 
but  as  for  Secretaries  who  are  in  office,  not 
appointed  hy  the  President,  we  have  nothing 
to  say  i  we  leave  them  as  they  heretofore  have 
been.  I  submit  to  Senators  tbat  this  is  the 
natural,  and,  having  regard  to  the  character  of 
these  officers,  the  necessary  conclusion,  that 
Jhe  tenure  of  the  office  of  a  Secretary  here  de- 
scribed is  a  tenure  during  the  terra  of  service 
of  the  President  by  wham  he  was  appointed; 
that  it  was  not  the  intention  of  Congress  to 
compel  a  President  of  the  United  States  to 
contmue  in  office  a  Secretary  not  appointed 
by  himself. 

We  have,  however,  fortunately,  not  only  the 
means  of  interpreting  this  law  which  I  have 
alluded  to,  namely,  the  language  of  the  act, 
the  evident  character  and  purpose  of  the  act, 
but  we  have  decisive  evidence  of  what  was  in- 
tended and  understood  to  be  the  meaning  and 
effect  of  this  law  in  each  branch  of  Congress 
at  the  time  when  it  was  passed.  In  order  to 
make  this  more  apparent  and  its  just  weight 


B  evident  allow 


recall  to  theicminds,  the  history  of  this 
proviso,  this  exception. 

The  bill,  as  Senatorswill  recollect,  originally 
excluded  these  officers  altogether.  It  made  no 
attempt,  indeed  it  rmected  all  attempts,  to  pre- 
scribe a  tenure  of  office  for  them,  as  inappro- 
priate to  the  necessities  of  the  Government. 
So  the  bill  went  to  the  House  of  Representa- 
tives. It  was  there  amended  by  putting  the 
Secretaries  on  the  same  footing  as  all  other 
civil  officers  appointed  with  the  advice  and 
consent  of  the  Senate,  andj  thus  amended, 
came  back  to  this  body.  Tbis  body  disagreed 
to  the  amendment.  Thereupon  a  committee 
of  conference  was  appointed,  and  that  com- 
mittee,' on  the  part  of  the  House,  had  for  ila 
chairman  Hon.  Mr.  Schenck,  of  Ohio,  and 
on  the  part  of  this  body  Hon.  Mr.  Wiu.t&hs, 
of  Oregon,  and  Hon.  Mr.  Sherman,  of  Ohio, 
The  committee  of  conference  came  to  an  agree- 
ment to  alter  the  bill  by  striking  these  Secre- 
taries out  of  the  body  of  the  bill  and  inserting 
them  in  the  proviso  containing  the  matter  now 
under  consideration.  Of  course  when  this 
report  was  made  to  the  House  of  Representa- 
tives and  to  this  body  it  was  incumbent  on  the 
committee  charged  with  looking  after  its  inten- 
tions and  estimates  of  the  public  necessities  in 
reference  to  that  conference — it  was  expected 
that  they  would  explain  what  had  been  agreed 
to,  with  a  view  that  the  body  itself,  thus  under- 
standing wbat  had  been  agreed  to  he  donSi 
could  proceed  to  act  intelligently  on  theraatter. 

Now,  I  wish  to  read  to  the  Senate  the  ex- 
planation given  by  Hon.  Mr.  Schenck,  the 
chairman  of  this  conference  on  the  part  of  the 
House,  when  he  made  his  report  to  the  Honse 
concerning  this  proviso.  After  the  reading  of 
the  report,  Mr.  Schenck  said  : 


leine  to  the  report  of  the  co 
Jntbaforeilciineao.Iw'"  - 
~ia  Dill  and 


!e  01' conference.  But  before  doing  ao,  I  will  eiplfti_ 
'  lS  House  the  oondltlon  dl  the  hill  and  tiiB  deois- 
>f  theoouferenoe  oommitUe  upon  it.   It  will  bje 


_„„of theheBdaafSepBitmeDts.   Tbeldouse 

amended  the  bill  of  the  Senate  eo  aa  to  extend  this 
requirement  to  the  haada  of  DepartmBnla  na  well  as 
to  other  officers. 

'ThooommitteeofconferenceliiiTe  agreed  that  the 
Senate  ehali  aiieept  the  amendment  of  the  House. 
liut.iDaamuch  as  thiswouldeompel  the  President  to 
keep  aruund  him  henda  of  Dcpartmeuts  until  the 
end  of  his  term,  who  would  hold  over  to  an  other  term, 
a  eompromiae  was  made  by  which  a  further  amend- 
ment la  added  to  tbls  portion  of  the  bill,  so  that  the 
term  of  office  of  theheada  of  Departmenla  ahall  ex- 
pire with  the  term  of  the  Fresideut  who  appointed 
them,  allowiny  thoae  heada  of  Departments  One 
month  loDser.  in  whieh.in  ease  of  death  orotbenrise, 
other  heoda  of  Depiuimenta  can  be  named.  This  is 
the  whole  efibet  of  the  propaeition  reported  by  the 
eommltteeofconfbreace;  It  f a,  In  foci,  an aeceptanee 
by  tlie  Senate  of  thepoMtion  taken  by  the  House."— 
G/mresiional  Olobf,  5'hictj-Ninth  CongrosB,  aacond 
session,  p,  1310.. 
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all  other  Appointments,  &c.;  in  repl;  to  which 

Mr.  SuHEXcE  said: 
"  TtBt  is  the  eiiBB.   But  tbeir  lerma  of  office"— 
That  is,  the  Secretaries'  terms  of  office — 

"flro  limited,  u  thsy  are  not  now  limited  br 

en  t tint  IKmr  f>*i^{va    id:*i-  --l-  *^^—  -e  ^ — ^|__^_ 


I6ident.«. 


jofdontl „ _ 

substitulBd for  tliem  by  thei ,„  ^.v^.^vu^. 

ibid. 

Allow  roe  to  repeat  that  sentence: 

■■They  eipire  witli  tha  term  of  aerrice  of  the  Pres- 
ident who  appoints  tliein,  and  ono  month  ttfter,  in 
MSB  of  death  or  other  accident." 

In  this  body,  on  the  report  being  made,  the 
chairman,  Hon.  Mr.  Wn.i.iAMs,  made  an  ex- 
planation. That  explanation  was  in  substance 
the  same  as  that  made  bj  Mr.  Schence  in  the 
House,  and  thereupon  a  considerable  debate 

Sranj!  up,  which  was  not  the  case  in  the 
3iise,  for  this  explanation  of  Mr.  Schenok 
was  accepted  by  the  House  as  correct,  and  un- 
questionably was  acted  apon  by  the  House  as 
aviiig  the  true  aenae,  meaning,  and  effect  of 
is  bill.  In  this  body,  as  I  have  sad,  a  con- 
siderable debate  sprang  up.  It  would  take  too 
machof  your  time  and  too  moch  of  my  strength 
to  undertake  to  read  thia  debate,  and  there  ia 
not  a  great  deal  of  it  which  I  can  aelect  so  aa 
to  present  it  fairly  and  intelligibly  without 
reading  the  accompanying  narts ;  but  I  think 
the  whole  of  it  may  fairly  ne  summed  up  in 
this  statement:  that  it  was  charged  by  one  of 
the  honorable  Senators  from  Wisconsin  that 
it  was  the  intention  of  those  who  favored  this 
bill  to  keep  in  office  Mr.  Stanton  and  certain 
other  Secretaries.  That  was  directly  met  by 
the  honorable  Senator  from  Ohio,  one  of  the 
members  of  the  committee  of  conference,  by 
this  statement: 


,ab?a 


ly  Fresidi 


true.  Wo  do  not 
Secretary  of  War, 
the  Seoretary  of 


the   Secretary  of  the  Nl 
State."— /MJ;.  p.  1616. 

Then  a  conversation  arose  between  the  hon- 
orable Senator  from  Ohio  and  another  honor- 
able Senator,  and  the  honorable  Senator  from 
Ohio  continued  thus: 


to  the  present  President.  The  Senator  shows  t£al 
hilnflelf.  and  nrfEuef  truly  that  it  nonld  not  prevent 
the  present  PresidentfrontretnaTinBtheSccretary  of 
War,  the  Secretary  of  the  Navy,  and  Uie  Secretary  of 
State.  And  it  I  supposed  Ihat  either  of  these  gen- 
tlemen was  so  wnnllni  in  manhood,  in  honor,  aa  to 
hold  hia  place  alter  the  politest  intimation  by  the 
Preeidcnt  of  the  United  States  that  his  services  were 


I  read  this,  Senators,  not  as  expressing  the 
opinion  of  an  individual  Senator  concerning 
the  meaning  of  a  law  which  was  under  dis- 
cussion and  was  about  to  pass  into  legislation. 


I  read  it  as  the  report ;  for  it  is  that  in  effect — 
the  explanation,  rather,  of  the  report  of  the 
commiutee  of  conference  appointed  by  this 
body  to  aee  whether thjsbody  could  agree  witii 
the  House  of  Representatives  in  the  frame  of 
this  bill,  which  committee  came  back  here 
with  a  report  that  a  certain  alteration  had  been 
made  and  agreed  upon  by  the  committee  of 
conference,  and  that  its  effect  was  what  is 
above  stated.  And  now  I  ask  the  Senate, 
looking  at  the  language  of  this  law,  looking  at 
its  purpose,  lookiiigat  the  circumstances  under 
which  It  was  passed,  the  meaning  thus  attached 
to  it  by  each  of  the  bodies  which  consented  to 
it,  whether  it  is  possible  to  hold  that  Mr.  Stan- 
ton'scase  is  within  the  scope  of  that  tenure- of- 
office  act'?    I  submit  it  is  not  possible. 

I  now  return  to  the  allegations  in  this  first 
article  ;  and  the  first  allegation,  aa  Senators 
will  remember,  isthat  the  issuing  of  the  order 
which  is  set  out  in  the  article  was  a  violation 
of  thetenure-of-offlceact.  It  is  perfectly  clear 
that  that  is  not  true.  The  tenure -of-offioe  act 
in  its  aixth  section  enacts  "that  everyreraoral, 
appointment,  or  employment,  made,  had,  or 
exercised,  contrary  to  the  provisions  of  this 
act,"  &c.,  shall  bedeeojed  a  high  misdemeanor, 
"Every  removal  contrary  to  the  provisions  of 
this  act."  In  the  first  place  no  removal  has 
taken  place.  They  set  out  an  order.  If  Mr. 
Stanton  had  obeyed  that  order  there  would 
have  been  a  removal ;  but,  inasmuch  as  Mr. 
Stanton  disobeyed  that  order,  there  v 


out  no  case  of  a  removal  within  it 
therefore,  no  case  of  violation  of  the  act  b]p  a, 
removal.  But  it  must  not  only  be  a  removal, 
it  must  be  "contrary  to  the  provisions  of  Ihis 
act;"  and,  therefore,  if  yon  could  hold  the 
order  to  be  in  effect  a  removal,  unless  Mr. 
Stanton's  case  was  within  this  act,  unless  this 
act  gave  Mr.  Stanton  a  tenure  of  office  and  prO' 
tected  it,  of  course  the  removal,  even  if  it  nad 
been  actual  instead  of  attempted  merely,  would 
not  have  been  "contrairto  the  provisions  of 
the  act,"  for  the  act  had  nothing  to  do  with  it. 
But  this  article,  as  Senators  will  perceive  on 
looking  at  it,  does  not  allege  aimply  that  the 
order  for  the  removal  of  Mr.  Stanton  was  a 
violation  of  the  tennre-of-office  act.  The  hon- 
orable House  of  Eepreaentativea  have  not,  by 
this  article,  attempted  to  erect  a  mistake  into 
a  crime,  I  have  been  arguing  to  you  at  con- 
siderable Isngtb,  no  doubt  trying  your  patience 
thereby,  the  construction  of  that  tenure-of- 
office  law.  I  have  a  clear  idea  of  what  its 
construction  ought  to  be.  Senators,  more  or 
less  of  them  whohave  listened  to  me,  may  havea 
different  view  of  its  construction,  but  I  think 
they  will  in  all  candor  admit  that  there  is  a 
question  of  construction;  there  is  a  question 
what  the  meaning  of  thia  law  waa ;  a  question 
whether  it  was  applicable  to  Mr.   Stanton's 
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peat  it  ia  important  to  observe  that  the  honor- 
able House  of  Representatives  liave  not,  by 
this  article,  endeavored  to  charge  the  Presi- 
dent with  a  high  misderoeanor  because  he  had 
been  honestly  mistaken  in  construing  that  law. 
They  go  fnrther  and  take  the  necessary  step. 
They  charge  him  with  intentionally  miecon- 
struing  it;  they  say,  "Which  order  was  un- 
lawfnlly  issued  with  intention  then  and  there 
to  violate  said  act."  80  that,  in  order  to 
maintain  the  substance  of  this  article,  without 
which  it  was  not  designed  by  the  House  of 
Bepresentatives  to  stand  and  cannot  stand,  it 
is  necessaiT  for  them  to  show  that  the  Presi- 
dent willfully  misconstrued  this  law ;  that  hav- 
ing reason  to  believe  and  actually  believing, 
after  the  nse  of  dne  inquiry,  thatilr.  Stanton's 
case  was  within  the  law,  he  acted  as  if  it  was 
not  within  the  law.  That  is  the  substance  of 
the  charge. 

What  is  the  proof  in  support  of  that  allega- 
tion offered  by  the  honorable  Managers  ?  Sen- 
ators must  undoubtedly  be  familiar  with  the 
fact  that  the  office  of  Pieaident  of  the  United 
Btates,  as  well  as  manyother  executive  offices, 
ani  to  some  extent  legislative  offices,  call  upon 
those  who  hold  them  for  the  exercise  of  judg- 
ment and  skill  in  the  construction  and  appli- 
cation of  laws.  It  is  true  that  the  strictly  judi- 
cial power  of  the  country,  technically  speaking, 
is  vested  in  the  Supreme  Court  and  such  infe- 
rior courts  as  Congress  from  time  to  time  have 
established  or  may  establish.  But  there  is  a 
great  mass  of  work  to  be  performed  by  execu- 
tive officers  in  the  discharge  of  their  duties, 
which  is  of  a  judicial  character.  Take,  for 
instance,  all  that  is  done  in  the  auditing  of 
accounts :  that  is  judicial  whether  it  be  done 
by  an  auditor  or  a  comptireller,  or  whether  it 
be  done  by  a  chancellor ;  and  the  work  has  the 
same  character  whether  done  by  one  or  by  the 
other.  They  must  construe  and  ap^ly  the 
laws ;  they  mast  investigate  and  ascertain  facts ; 
they  must  come  to  some  results  compounded 
of  the  law  and  of  the  facts. 

Now,  this  class  of  duties  the  President  of 
the  United  States  has  to  perform.  A  case  is 
brought  before  Hm,  whica,  in  his  judgment, 
calls  for  action  ;  his  first  inquiry  must  be,  what 
is  the  law  on  the  subject?  He  encounters, 
^mong  other  things,  this  tenure -of- office  law 

—  *'■" ie  of  his  inquiry.     His  first  duty  is 

■    ■  '  ^pli 


to  the  c: 


that  law  ; 


!e  whether 


■oingi 


],aU 


IS  and  appliances  which  the  Consti 
tutionand  the  laws  of  the  country  have  put  into 
his  hands  to  enable  him  to  come  to  a  correct 
decision.  Bntaflerall,  he  raustdecide in  order 
either  to  act  or  to  refrain  from  action. 

That  process  the  President  in  this  case  was 
obliged  to  go  through,  and  did  go  through ;  and 
he  came  to  the  conclusion  that  the  case  of  Mr. 
Stanton  was  not  within  this  law.  He  came  to 
that  conclusion,  not  merely  by  an  examination 
of  this  law  himself,  but  by  resorting  to  the  ad- 
vice which  the  Constitution  and  laws  oftbe  coun- 


try enable  him  to  call  for  to  assist4iim  incom- 
ing to  a  correct  conclusion.  Having  done  so, 
are  the  Senate  prepared  to  say  that  the  conclu- 
sion he  reached  must  have  been  a  willful  mis- 
willful,  so  wrong,  that  it  can 


misdemeanor?  How  does  the  law  read?  What 
are  its  purposes  and  objects?  How  was  it  un- 
derstood here  at  the  time  when  it  was  passed  ? 
How  is  it  possible  for  this  body  to  convict  the 
President  of  the  United  States  of  a  high  mia- 
demeanor  for  construing  a  law  aa  those  who 
made  it  construed  it  at  the  time  when  it  was 
made  ? 

I  submit  to  the  Senate  that  thus  far  no  great 
advance  has  been  made  toward  the  conclusion 
either  that  the  alienation  in  this  article  that 
this  order  was  a  violation  of  the  tennre-of- 
otSce  act  is  true,  or  that  there  was  an  intent  on 
fie  part  of  the  President  thus  to  violate  it 
And  although  we  have  not  yet  gone  over  all 
the  allegations  in  this  article,  we  nave  met  its 
"head  and  front,"  and  what  remains  will  be 
found  to  be  nothing  but  incidental  and  circum- 
atantial,  and  not  the  principal  subject.  If  Mr. 
Stanton  was  not  within  this  act,  if  he  held  the 
officeofSecretaryfor  the  Department  of  War  at 
the  pleasure  of  President  Johnson  as  he  held 
it  at  the  pleasure  of  President  Lincoln,  if  be 
was  bound  by  law  to  obey  that  order  which  was 
given  to  him,  and  quit  the  jilace  instead  of 
being  sustained  by  law  in  resisting  that  order,  I 
think  the  honorable  Managers  will  find  it  ex- 
tremely difficult  to  construct  out  of  the  broken 
fragments  of  this  article  anything  which  will 
amount  to  a  high  misdemeanor.  What  are 
they?  They  are,  in  the  first  place,  that  the 
President  did  violate,  and  intended  to  violate, 
the  Constitution  of  the  United  States  by  giv- 
ing thia  order.  Why  ?  They  say,  as  I  under- 
stand it,  because  the  order  of  removal  was 
made  during  the  session  of  the  Senate ;  that 
for  that  reason  the  order  was  a  violaLion  of  the 
Constitution  of  the  United  States. 

I  desire  to  be  understood  on  tliis  subject.  If 
I  can  make  my  own  ideas  oF  it  plain,  I  think 
nothing  is  left  of  this  allegation.  In  the  first 
place,  the  case,  as  Senators  will  observe,  which 
is  now  under  consideration,  ia  the  case  of  a 
Secretary  of  War  holding  during  the  pleasure 
of  the  President  by  the  terms  of  his  commis- 
sion; holding  under  the  act  of  1789,  which 
created  that  Department,  which,  although  it 
does  not  affect  to  confer  on  the  President  the 
power  to  remove  the  Secretary,  does  clearly 
imply  that  he  has  that  power  by  making  apro- 
vision  for  what  shall  happen  in  case  he  exer- 
cises it.  That  is  the  case  which  is  under  con- 
sideration, and  the  question  is  this :  whether 
under  the  law  of  178!)  and  the  tenure  of  office 
created  by  that  law,  designedly  created  by 
that  law,  after  the  great  debate  of  1789,  and 
whether  under  a  commission  which  coiiform>! 
to  it,  holding  during  the  pleasure  of  the  Pres- 
ident, the  President  could   remove  such  a 
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Secretary  dmiag  the  eeeeioa  of  tbe  Senate. 
Why  not?  Certainly  there  is  nothing  in  the 
ConstitntioTi  of  the  IJnited  States  to  probibit 
it.  Tbe  Constitution  baa  made  two  distinct 
provisions  for  filling  offices.  One  is  by  noin^ 
malion  to  the  Senate  and  confirmation  by  them 
and  a  commission  by  the  President  upon  that 
confirmation,  Theotheriaby  commissioning  an 
officer  when  a  vacancy  happens  during  a  recess 
of  the  Senate.  BnC  the  gnestlon  novr  before 
you  ii  not  a  question  how  vacancies  shall  be 
Hllcd ;  that  the  Constitution  has  thus  provided 
for  i  it  is  0  question  how  they  may  be  created 
and  when  they  may  be  created — a  totally  dis- 
tinct question. 

Whatever  may  be  thought  of  the  soundness 
of  the  conclusion  arrived  at  upon  the  great 
debate 'in  1789  concerning  the  tenure  of  office, 
or  concerning  the  power  of  removal  from  office, 
DO  one,  I  6U|>poae,  will  question  that  a  conclu- 
sion was  arrived  at ;  and  that  conclusion  tiaa 
that  the  Constitution  had  lodged  with  the  Pres- 
ident the  power  of  removal  from  office  inde- 
(Wndently  of  the  Senate.  This  may  be  a  de- 
cision proper  to  he  reversed ;  it  may  have  been 
now  reversed ;  of  that  I  say  nothing  at  present; 
but  that  it  was  made,  and  that  the  legislation 
of  Congress  in  1789  and  so  on^  down  during 
the  whole  period  of  legislation  to  1867  pro- 
ceeded upon  the  assumption,  express  or  im- 
plied, that  that  decision  bad  been  made,  nobody 
nho  understands  the  history  of  the  legislation 
of  the  countiT  will  deny. 

Consider,  if  you  please,  what  this  decision 
was.  It  was  that  the  Constitntion  had  lodged 
this  power  in  the  President ;  that  he  alone  was 
h)  e:[ercise  it;  that  the  Senate  had  not  and 
could  not  have  any  control  whatever  over  it. 
If  that  he  so,  of  what  materiality  is  it  whether 
the  Senate  is  in  session  or  not?  If  the  Sen- 
ate is  not  in 'session,  and  the  President  has 
this  power,  a  vacancy  is  created,  and  the  Con- 
stitution has  made  provision  for  filling  that 
vacancy  by  commission  antil  the  end  of  the 
next  session  of  the  Senate.  If  the  Senate  is 
in  session,  then  the  Constitution  has  made 

ftoviaion  for  filling  a  vacancy  which  is  created 
y  a  ncmination  to  the  Senate ;  and  the  laws 
of  the  country,  as  I  am  presently  going  to  show 
you  somewhat  in  detail,  have  made  provisions 
for  filling  it  ad  intenm  without  any  nomina- 
tion, if  the  President  is  not  prepared  to  make 
a  nomination  at  the  moment  ivhen  he  finds  the 
publicservicerequireatheremoval  of  an  officer. 
90  that  if  this  be  a  case  within  the  scope  of 
the  decision  made  by  Congress  in  1789,  and 
within  the  scope  of  the  legislation  which  fol- 
lowed npon  that  decision,  it  is  a  case  where, 
either  by  force  of  the  Constitution  the  Presi- 
dent had  the  power  of  removal  without  con- 
sulting the  Situate,  or  else  the  legislation  of 
Congress  had  given  it  to  him  ;  and  cither  way 
neither  the  Constitution  nor  the  legislation  of 
Congress  had  made  it  incumbent  on  him  to 
consult  the  Senate  on  the  subject. 
lBubmit,then,that  if  you  look  at  this  matter 
C.  I.— 17. 


of  Mr.  Stanton's  removal  jnst  as  it  stands  on 
the  decision  in  1789  or  on  the  legislation  of 
Congress  foSiowing  upon  that  decision,  and  in 
accordance  with  which  are  the  terms  of  the 
commission  under  which  Mr.  Stanton  held 
office,  you  must  come  to  the  conclusion,  with- 
out any  further  evidence  on  the  subject,  that 
the  Senate  had  nothing  whatever  to  do  with 
tlie  removal  of  Mr.  Stanton,  either  to  advise 
for  it  or  to  advise  against  it ;  that  it  came  either 
under  the  constitutional  power  of  the  Presi- 
dent as  it  liad  l>een  interpreted  in  1789  or  it 
came  under  the  grant  made  by  the  Legislature 
to  the  President  in  regard  to  all  those  Secre- 
taries not  included  within  the  tenure- of- office 
hill.  This,  however,  does  not  rest  simply  upon 
this  application  of  the  Constitution  and  of  the 
legislation  of  Congress,  There  has  been,  and 
we  shall  bring  it  before  you,  a  practice  by  the 
Government,  going  back  to  a  very  early  day, 
and  coming  down  to  a  recent  period,  for  the 
President  to  make  removals  from  office  when 
the  case  called  for  them,  without  regard  to 
the  fact  whether  the  Senate  was  in  session  or 
not.     The  instances,  of  course,  would  not  be 

President  would  send  a  nomination  to  the 
Senate  saying,  "  A  B  in  place  of  C  D,  re- 
moved;" but  then  there  were  occasions,  not 
frequent,  I  agree,  but  there  were  occasions, 
as  joa  will  see  might  naturally  happen,  wheni 
the  President,  perhaps,  had  not  had  Ijme  tO' 
select  a  person  whom  hewould  nominate,  andl 
when  he  could  not  trust  the  officer  then  in 
possession  of  the  office  to  continue  in  it,  wheiv 
It  was  necessaiy  for  him  by  a  special  order  tO' 
remove  him  from  the  office  wholly  independent 
of  any  nomination  sent  in  to  the  Senate.  Let 
me  bring  before  yonr  consideration  for  a  mo- 
ment a  very  striking  case  which  happened; 
recently  enough  to  be  within  the  knowledge  of 
many  ofyou.  We  were  on  the  eve  of  a  civil  war; 
the  War  Department  was  in  the  hands  of  a  man 
who  was  disloyal  and  unfaithful  to  his  trust ;. 
his  chief  clerk  who,  on  his  removal  or  rem^ 
nation,  would  comeinto  the  place,  was  believed 
to  be  in  the  same  category  with  his  master. 
Under  those  circumstances  the  President  of 
the  United  Slates  said  to  Mr.  Floyd,  "  I  must 
have  possession  of  this  office;"  and  Mr.  Flojd 
had  too  much  good  sense  or  good  manners  of 
something  else  to  do  anything  but  resign  ;  and 
instantly  the  Presidentput  into  the  place  Gen- 
eraHIolt,  the  Postmaster  General  of  the  United 
States  at  the  time,  without  the  delay  of  an  hour. 
It  was  a  time  when  a  delny  of  twenty-four  hoars 
might  have  been  of  VMt  practical  consequence 
to  the  countrj.  There  are  classes  of  cases 
arising  in  all  the  Departments  of  that  charac- 
ter followed  by  that  action  ;  and  we  shall  bring 
before  you  evidence  showing  what  those  cases 
have  been,  so  that  it  will  appear  that  so  long 
as  officers  held  at  the  pleasure  of  the  President 
andwhollyindependent  of  the  advice  which  he 
might  receive  in  regard  to  their  removal  from 
the  Senate,  so  long,  whenever  there  was  an 
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1,  the  President  uaed  tie  power,  whether 
iho  Senate  was  in  session  or  not. 

I  havo  now  gone  over,  Senators,  the  con- 
siderations which  seem  to  me  to  be  applicable 
to  the  tenure-of-office  bill,  and  to  this  allega- 
tion which  is  made  that  the  President  know- 
ingly violateii  the  Constitution  of  the  United 
States  in  the  order  for  the  removal  of  Mr. 
Stanton  from  office  while  the  Senate  was  in 
aeasloiL ;  and  the  counsel  for  the  President  fee! 
that  it  is  not  essential  to  his  vindication  from 
this  charge  to  go  further  upon  this  sabject. 
Nevertheless,  there  is  a  broader  view  of  this 
matter, which  is  an  actual  part  of  the  case,  and 
it  is  due  to  the  President  it  should  be  brought 
before  you,  that  I  now  propose  to  open  to  your 
consideration. 

The  (lonatittition  requires  the  President  of 
the  United  States  to  take  care  that  the  laws 
be  faithfully  executed.  It  also  reqnires  of 
him,  as  a  qualification  for  his  office,  to  swear 
that  ha  will  f^thfuUy  execute  the  laws,  and 
that,  to  the  best  of  his  ability,  he  will  pre- 
serve, protect,  and  defend  the  Constitution  of 
the  United  States.  I  suppose  every  one  will 
agree  that  so  long  as  the  President  of  the  Uni- 
ted States,  in  good  fiiith,  is  endeavoring  to 
take  care  that  the  laws  be  faithfully  executed, 
and  in  good  faith  and  to  the  best  of  his  ability 
is  preserving,  protecting,  and  defending  the 
Constitution  of  the  United  States,  although  he 
mav  be  making  mistakes,  he  is  not  committing 
higli  crimes  or  misdemeanors. 

In  the  execution  of  these  duties  the  Presi- 
dent found,  for  reasons  which  it  is  not  my 
province  at  this  lime  to  enter  upon,  butwhicn 
will  be  exhibited  to  you  hereafter,  that  it  was 
inapossible  to  allow  Mr.  Stanton  to  continue  to 
hold  the  office  of  one  of  his  advisers,  and  to  be 
responsible  for  his  conduct  in  the  manner  he 
was  required  by  the  Constitution  and  laws  to 
be  responsible,  any  longer.  This  was  intimated 
to  Mr.  Stanton,  and  did  not  produce  the  efiect 
which,  according  to  the  general  judgment  of 
well-informed  men,  such  intimations  usually 
pi-oduce.     Thereupon  the  President  first  sua- 

§  ended  Mr.  Stanton  and  reported  that  to  the 
enate.  Certain  proceedings  took  place  which 
will  be  adverted  to  more  particularly  presently. 
They  resulted  in  the  return  of  Mr.  Stanton  to 
the  occupation  by  him  of  this  office.  Then  it 
became  necessary  for  the  President  to  con- 
first,  whether  this  tenure-of-office  law 
.  i  to  the  case  of  Mr.  Stanton  ;  secondly, 
did  apply  to  the  case  nf  Mr.  Stanton, 
whether  the  law  itself  was  the  law  of  the  land, 
or  was  merely  inoperative  because  it  exceeded 
thb  constitutional  power  of  the  Legislature. 

1  am  aware  that  it  is  asserted  tooe  the  civil 
and  moral  duty  of  all  men  to  obey  those  laws 
which  have  been  passed  through  all  the  forms 
of  legislation  untd  they  shall  have  been  de- 
creed by  judicial  authority  not  to  be  binding : 
but  this  is  \oa  broad  a  statement  of  the  civil 
and  moral  duty  incumbent  either  ujjon  private 
citizens  or  public  officers.    If  this  is  Ihe  n-— 
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ure  of  duty  there  never  could  be  a  judicial 
decision  that  a  law  is  unconstitutional,  inas- 
much as  it  is  only  by  disregarding  a  law  that 
any  question  can  be  r^sed  judicially  under  it. 
I  submit  to  Senators  that  not  only  is  there 
no  such  rule  of  civil  or  moral  duty,  but  that  it 
may  be  and  has  been  a  high  and patrioticduty 
of  a  citizen  to  raise  a  question  whether  a  law 
is  within  the  Constitution  of  the  country. 
Will  any  man  question  the  patriotism  or  the 

Eropriety  of  John  Hampden's  act  when  he 
ro ugh t  the  question  whether  "ship  money'' 
was  within  the  Constitution  of  England  before 
the  courts  of  England?  Not  only  is  there  no 
such  rule  incumbent  upon  private  citizens 
which  forbids  them  to  raise  such  questions,  but, 
let  me  repeat,  there  may  be,  as  there  not  unfre- 
quently  have  heen,  instances  in  which  the 
highest  patriotism  and  the  purest  civil  and 
moral  duly  require  it  to  be  done.  Let  me  ask 
any  one  of  you,  if  you  were  a  trustee  for  the 
tights  of  third  persons,  and  those  rights  of 
third  persons,  which  they  could  not  defend 
themselves  by  reason,  perhaps,  of  sex  or  age, 
should  be  attacked  by  an  unconstitutional  layr, 
should  you  not  deem  it  to  be  your  sacred  duty 
to  resist  it  and  have  the  question  tried?  And 
if  a  private  trustee  may  be  subject  to  such  a 
duty,  and  impelled  by  it  to  such  action,  how  is 
it  possible  to  maintain  that  he  who  is  a  trustee 
for  the  people  of  powers  confided  to  him  for 
their  protection,  for  their  security,  for  their 
benefit,  may  not  in  that  character  of  trustee 
defend  what  has  thus  been  confided  to  him  ? 

Do  not  let  me  be  misunderstood  on  this 
subject.  I  am  not  intending  to  advance  upon 
or  occupy  any  extreme  ground,  because  no  such 
extreme  ground  has  been  advanced  upon  or 
occupied  by  the  President  of  the  United 
States.  He  is  to  take  care  that  the  laws  are 
faithfully  executed,  When  a  law  has  been 
passed  through  the  forms  of  legislation,  either 
with  his  assent  or  without  his  assent,  it  is  his 
duty  to  see  that  that  law  is  faithfully  executed 
so  longaa  nothing  is  required  of  him  but  min- 
isterial action.  He  is  not  lo  erect  himself  into 
a  judicial  court  and  decide  that  the  law  is 
unconstitutional,  and  that  therefore  he  will  not 
execute  it ;  for,  if  that  were  done,  manifestly 
there  never  could  be  a  judicial  decision.  He 
would  not  only  veto  a  law,  but  he  would  refuse 
all  action  under  the  law  after  it  had  been 
passed,  and  thus  prevent  any  judicial  decision 
from  being  made.  He  asserts  no  such  _power. 
He  has  no  such  idea  of  his  duty.  "■-  ■■■"' 
his  duty  is  that  if  a  law  is  passed  o' 
which  he  believes  to  be  unconstitutional,  and 
that  law  affects  the  interests  of  third  persons, 
those  whose  interests  are  aifeeted  must  take 
care  of  them,  vindicat*  tliem,  raise  questions 
concerning  them,  if  they  should  ba  ao  advised. 
If  such  a  law  affects  the  general  and  public 
interests  of  the  people  the  people  must  take 
care  at  the  polls  that  it  is  remedied  in  a  consti- 
tutional way. 
But,    when    Senators,    a   question    arises 
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whether  b  particular  law  has  cut  off  a  cower 
ionfided  to  liitn  by  the  people  througn  the 
Constitution,  ti,nd  he  alone  can  raise  that  ques- 
:ian,  nnd  he  alone  can  cause  a  judicial  decision 
»  come  between  the  two  branches  of  theGov- 
jrnment  fj)  say  which  of  them  is  right,  and  after 
lue  deliberation,  with  the  advice  of  those  who 
ire  his  proper  advisers,  he  settles  down  firmly 
jpon  the  opinion  that  such  is  the  character  of 


!ie  lakes  the  needful  steps  to  rai^e  that  ques- 
,ion  and  hare  it  peacefully  decided. 

Where  shall  the  line  be  drawn?  Suppose  a 
law  fihould  provide  th:it  the  President  of  the 
United  States  should  not  make  a  treaty  with 
England  or  with  any  other  country?  It  would 
]e  a  plain  infraction  of  hts  constitutional 
^ower,  and  if  an  occasion  arose  when  such  a 
;reaty  was  in  his  judgment  expedient  and 
aecessary  it  would  be  his  duty  to  make  it ;  and 
^e  fact  that  it  should  be  declared  to  be  a  Iiigh 
misdemeanor  if  he  made  it  would  no  more 
relieve  him  from  the  responsibility  of  acting 
JiUBugh  the  fear  of  that  law  than  he  would  be 
relieved  of  that  responsibility  by  a  bribe  not 

Suppose  a  law  that  he  shall  not  be  Com- 
mander-in-Chief in  part  or  in  whole — a  plain  j 
ease,  I  will  suppose,  of  an  infraction  of  that : 
provision  of  the  Constitution  which  has  con-  | 
nded  to  him  that  command;  the  Constitution 
intending  that  the  head  of  all  the  military 
power  of  the  country  should  be  a  ciri!  magis- 
trate, to  the  end  that  the  law  may  always  be 
superior  to  arms.  Suppose  he  should  resist 
i  statute  of  that  kind  in  the  manner  I  have 
5poken  of  by  bringing  it  to  a  judicial  delus- 
ion? 

It  n 

IB  the  difference  between  a  power  conferred 
jpon  the  President  by  the  express  words  of 
ie  Constitution  and  a  power  conferred  upon 
Jje  President  by  a  clear  and  sufficient  impli- 
jation  in  the  Constitution?  Where  does  the 
Kiwer  to  make  banks  come  from  ?  Where  does 
he  power  come  from  to  limit  Congress  in  as- 
iigning  oiiginal  jorUdiction  to  the  Supreme 
^ourt  of  the  United  States,  one  of  the  cases 
■eferred  to  the  other  day?  Where  do  a  mul- 
itude  of  powers  upon  which  Congress  acts 
;ome  from  in  the  Constitution  except  by  fair 
mplioationa?  Whence  do  jou  derive  the 
jower,  while  yon  are  limiting  the  tenure  of 
iffice,  to  confer  on  the  Senate  the  right  to  pre- 
'ent  removals  without  their  consent?  Is  that 
expressly  given  in  the  Constitution,  or  is  it  an 
mplication  which  is  made  from  some  of  its 

1  submit  it  is  impossible  to  draw  any  line  of 
la^for  the  President  simply  becsuise  a  power 
s  derived  from  an  implication  in  the  Consti- 
ntion  instead  of  from  an  express  provision. 
)ne  thing  unquestionably  is  to  be  expected  of 
he  President  on  all  such  occasions,  that  is,  that 


he  should  carefully  consider  the  question  ;  that 
he  should  ascertain  that  it  necessarily  arises ; 
that  he  shouldbe  of  opinion  that  it  is  necessary 
to  the  public  service  that  it  should  be  decided ; 
that  he  should  take  all  competent  and  proper 
advice  on  the  subject.  When  he  has  done  all 
this,  if  he  finds  that  he  cannot  allow  the  law  to 
operate  in  the  particular  case  without  abandon- 
ing a  power  which  he  believes  has  been  confided 

that  it  is  his  duty  to  assert  the  power  and  obtain 
a  judicial  decision  thereon.^  And  although  he 
does  not  perceive,  nor  do  his  counsel  perceive, 
that  it  is  essential  to  his  defense  in  this  case  to 
maintain  this  part  of  the  argument,  neverthe- 
less, if  this  tribunal  should  be  of  that  opinion, 
then  before  this  tribunal,  before  all  the  people 
of  the  United  States,  and  before  the  civilized 
world,  he  asserts  the  truth  of  this  position. 

I  am  compelled  now  to  ask  your  attention, 
quite  briefly,  however,  to  some  considerations 
which  weighed  upon  the  mind  of  the  Presi- 
dent and  led  him  to  tlie  conclusion  that  this 
was  one  of  the  powers  of  his  ofiiee  which  it 
was  his  duty,  In  the  manner  I  have  itidicated, 
to  endeavor  to  preserve. 

The  question  whether  the  Constitution  has 
lodged  the  power  of  removal  with  the  Presi- 
dent alone,  with  the  President  and  Senate,  ot 
left  it  to  Congress  to  be  determined  at  its  will 
in  fixing  the  tenure  of  offices,  was,  as  all  Sen- 
ators know,  debated  in  1789  with  surpassing 
ability  and  knowledge  of  the  frame  and  neces- 
sities of  our  Government. 

Now,  it  is  a  rule  long  settled,  existing,  I  sup- 
pose, in  all  civilized  countries,  certainly  in 
every  system  of  law  that  I  have  any  acquaint- 
ance with,  that  a  contemporary  exposition  of 
a  law  made  by  those  who  were  competent  to 
give  it  a  construction  is  of  very  great  weight ; 
and  that  when  such  contemporary  exposition 
has  been  made  of  a  law,  and  it  has  been  followed 
by  an  actual  and  practical  construction  in  ac- 
cordance with  that  contemporary  exposition, 
continued  during  a  long  period  of  time  and 
applied  to  great  numbers  of  oases,  it  is  after- 
ward too  late  to  call  in  question  the  correctness 
of  such  a  construction.  The  rule  is  laid  down, 
in  the  quaint  language  of  Lord  Coke,  in  this 


bt  reewd  ought.  ii 


Lble  to  judite  of  tlie  liiteil- 


I  desire  to  bring  before  the  Senate  in  this 
connection,  inasmuch  as  I  think  the  subject 
has  been  frequently  misunderstood,  the  form 
taken  by  that  debate  of  1789  and  the  result 
which  was  attained.  In  order  to  do  so,  and  at 
the  Eame  time  to  avoid  faHguing  your  attention 
by  looking  minutely  into  the  debate  itself,  I 
beg  leave  to  read  a  passage  from  Chief  Justice 
Marshall's  Life  of  Washington,  where  he  has 
summed  up  the  whole.     The  writer  says,  on 
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Sage  162  of  the  second  volume  of  the  Pbila- 
elphia  edition ; 

"  After  an  nrdcat  discuseion,  nbich  consumed  lei- 
eriilda.ya.thBeommittaBdiyidm,widthBani6ndinEnl 
was  asnatived  by  a  maJariQ'  of  InirbL-fonr  to  tncatr. 
Ibo  DpinioD  thos  expreased  by  the  fioius  at  Repre- 
BentBtiTes  did  not  ezpUoitl;  convej  their  eense  of 
tiie  ConetitDtion.  Indeed,  the  eipreas  grant  of 
^e  noner  to  the  President  lather  implied  a  rigbt  in 
the  LeglsUlure  to  gire  orwithhold Hat  their  dis- 
cretion. To  obriate  any  mlsuaderstandiug  of  the 
Hindplo  en  ffhicli  the  question  had  been  decided 
T.  Benson  mOTedin  the  House,  wiion  the  report  of 
the  Committee  of  the  Wbolenas  taken  up,  to  amend 
the  second  clause  in  the  bill  eo  as  olearlr  to  Imply 
the  power  of  remoral  to  be  solely  in  the  PreaidenL 
He  gave  notice  that  if  he  should  succeed  in  this  he 
would  moTO  to  strike  out  tUe  words  whioh  had  been 
thesubject  of  debate.  If  tbose  words  continued,  be 
laid,  the  power  of  removal  by  the  President  miebt 
hereafter  appear  to  be  exercised  by  virtue  of  a 
legislative  grant  oniy.aadoonsequGntly  be  subjected 
to  tef  islaUveinstablliti :  irhen  he  nas  well  salisfted 
in  his  own  mind  that  it  nas  by  fair  eonstmotion 
fixed  in  the  flonstitutjon.  The  motion  was  seconded 
by  Mr.  Madiaim,  and  both  ameudmentswere  adopted. 
As  the  bill  passsd  into  a  latr.  it  has  ever  been  eou- 
sidered  as  a  full  expression  of  tbe  sense  of  the  Legis- 
lature on  tbie  important  part  of  ■'--  ■--■-"-- 


Some  allusion  has  been  made  to  the  fact  that 
this  law  was  passed  in  tbe  Senate  onl;  b;  the 
easting  vole  of  the  Vice  President ;  and  upon 
that  subject  I  beg  leave  to  refer  to  the  life  of 
Mr.  Adams  by  his  grandson,  volume  one  of 
his  worts,  pages  448  to  450.  He  here  gives  an 
account,  so  tar  as  could  be  ascertained  from 
the  papers  of  President  Adams,  of  what  that 
debate  was,  and  finally  terminates  the  subject 
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"  that  i 
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Vice  President  Adams- 

"  Were  not  committed  to  paper,  however,  and  can 
it  iscertun  that  he  never  had  tQe  shadow  of  adoubt." 
I  desire  lease,  also,  to  refer  on  this  subject  to 
the  first  volume  of  Story's  Commentaries  on 
the  Constitution,  sectjon  four  hundred  and 
eight,  in  support  of  the  rule  of  interpretation 
nhicb  I  have  statedto  the  Senate,  it  will  there 
be  found  that  it  is  stated  by  the  learned  com- 
mentator that  a  contemporaneous  construction 
of  the  Constitution  made  under  certain  cir- 
cumatancea,  which  he  describes,  is  of  very 
great  weight  in  determining  its  meaning.     He 

"After  all  the  most  unexceptionable  source  of  col- 
lateral interpretation  is  from  the  practical  oxposition 
of  the  Oovemroent  itself  in  its  varioos  departments 
upon  particular  queaUaaBdisousaed  ana  settled  upon 
their  onn  single  merits.  Theaeappmaohtbenearest 
in  their  own  nature  to  Jndidal  ezpoBition^  andbave 
the  same  eeneral  reoommendation  th^  belongs  to 
the  latter.  They  are  dedded  upon  solemn  argnmenC 
pro  renata,  upon  a  doubt  raised,  upon  a  lit  mota,  upon 
a  deep  sense  of  theiiimportanee  and  difficulty,  ia  the 
face  of  tbe  nation,  with  a  view  to  present  action  in 
the  midst  of  jealous  interests,  and  by  men  cnpable 
of  urging  or  repelling  tbeground?  of  argument  from 
their  exquisite  genius,  their  CDmprcbensive  iearn- 
jng,  or  (heir  deep  meditation  upon  tbe  absorbing 
topic.  How  light,  compared  with  these  means  of  in- 
Btruotiou,  are  the  privare  lucubrations  of  tbe  i ' 
or  tbe  retired  speenlations  of  ingenious  minds, 


witb  the  tests  which  are  here  suggested  by  the 
learned  commentator,  it  will  be  found,  in  the 
first  place,  that  the  precise  question  was  under 
discussion  i  secondly,  that  there  was  a  deep 
sense  of  its  importance,  for  it  was  seen  that  the 
decision  was  not  to  affect  a  few  cases  lying  here 
and  there  in  the  course  of  tbe  Government,  but 
that  it  would  enter  deeply  into  its  practical  and 
daily  administration;  and  inthe  next  place  the 
determination  was,  so  faras  such  determination 
could  be  entertained,  thereby  to  fix  a  system 
for  the  futnre ;  and  in  the  last  place  the  men 
who  participated  in  it  must  be  admitted  to  have 
been  exceedingly  well  qualified  for  their  work. 
There  is  another  rule  to  be  added  to  this 
which  is  also  one  of  very  frequent  application, 
and  it  ia  that  a  long- continued  practical  appli- 
cation of  a  decision  of  this  character  by  those 
to  whom  the  execution  of  a  law  is  couQded  ia 
of  decisive  weight.  To  borrow  again  front 
Lord  Coke  on  this  subject,  "  Opiitaas  legum 
interpret  consueitido"^"  practice  is  the  best 
interpreter  of  law."  Now,  what  followed  this 
original  decision?  From  1789  down  to  1867 
eveij  President  and  every  Confess  parl^pi- 
pated  in  and  acted  under  the  construction  given 
in  1789.  Not  only  did  the  Government  so  con- 
duct, but  it  was  a  subject  sufficiently  discussed 
among  tbe  people  to  bring  to  their  considera- 
tion tbat  such  a  question  had  existed,  had  been 
started,  had  been  settled  in  this  manner,  had 
been  raised  again  from  time  to  time,  and  yet, 
as  everybody  knows,  so  fat  from  the  people 
interfering  with  this  decision,  so  far  from  ever 
expressing  in  any  manner  their  disapprobation 
of  the  practice  whicb  had  grown  up  under  it, 
not  one  party  nor  two  parties  but  all  parties 
favored  and  acted  upon  this  system  of  Govem- 

Mr'.  EDMUNDS,  (at- two  o'clock  and 
twentj-five  minutes  p.  m.)  Mr.  President,  if 
agreeable  to  the  honorable  counsel,  I  will 
move  that  the  Senate  take  a  recess  for  fll^en 


agreed  t( 


Therd 

The  Chief  Justice  resumed  the  Chair  at 
fifteen  minutes  to  three  o'clock,  and  called  the 
Senate  to  order. 

Mr.  MOERILL,  of  Vermont,  (after  a  pause.) 
I  move  that  the  Senate  do  now  adjourn— I  see 
that  most  of  the  Senators  are  away— and  on 
that  motion  I  ask  for  the  yeas  and  nays. 

Tbe  yeas  and  nays  were  ordered. 

Mr.  OONKLINU.  What  is  tbe  motion?  I 
did  not  hear  it. 

The  CHIEF  JUSTICE.  The  motion  is  to 
adjourn  until  to-morrow  at  twelve  o'clock,  and 
upon    that    motion    tbe   yeas   aitd   nays   are 


NAYS— MeBara.Bnckalew.Catlell. Chandler,  Cole, 
Conkling.  Corbett,  Cragir.  Davis.  Diion,  Doolittle, 
Drake,  Ferry,  Fessenden.  FreliuKhuysen,  Sriuics, 
Henderson,  Hendricks,  Howard,  Bowe,  Johnson, 
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MorgsD,  Morrill  of  Maine,  Morrill  of  Vermont, 
Morton,  Poinerov.Rosg.Shermnn,Slawart,Sumner, 
liiflyer,  Tipton,  Van  Wiaklo,  Viokers.  Willey,  and 
yates-35. 

NOT  VOTING— Messrs.  A olhony.  Bayard.  Cam- 
oron,  Conness,  Edmunda,  Fowler,  Harlan,  Norton, 
Nye.  Patterson  of  Hew  Hampshire..  Ramsey,  Saals- 
bury.  Sprague,  Trnmbnll,  Wflda,  Williama,  and  Wil- 
BOB— 17. 

So  the  Senate  refused  to  a<iJoura. 

X!ie  CHIEF  JUSTICE.  The  counsel  for 
tie  President  will  proceed  with  the  argument, 

Mr.  CURTIS.  Mr.  Chief  Justice  and  Sen- 
ators, when  the  Senate  ailjoumed  I  was  ^king 
its  attention  to  tlic  fact  that  this  practical  in- 
terpretation was  pnt  upon  the  Constitution  in 
1780,  and  that  it  had  been  continued  with  the 
concurrence  of  the  legislative  and  executive 
branches  of  the  Government  down  to  1867, 
affecting  so  great  a  varietj  of  interests,  em- 
bracing so  man;  offices,  so  well  known  not 
merely  to  the  members  of  the  Goverment  them- 
selves, but  to  the  people  of  the  country,  that 
it  was  impOBsihle  to  doubt  that  it  had  received 
their  sanction  as  well  as  the  sanction  of  the 
executive  and  the  legislatave  braoches  of  the 
Government. 

This  is  a  subject  which  has  been  heretofore 
examined  and  passed  upon  judicially  in  verj 
)us   cases.     I   do   not   speak  now,  of 
of  judicial  decisions  of  this  particular 

Siesiion  which  is  under  consideration,  whether 
e  Constitution  has  lodged  the  _power  of  re- 
moval in  the  President  alone,  or  m  the  Presi- 
dent and  Senate,  or  has  left  it  to  be  a  part  of 
the  legislative  power ;  but  I  speaa  of  tie  judi- 
cial exposition  of  the  effect  of^such  a  practical 
construction  of  the  Constitution  of  the  United 
States  originated  in  the  wa;  in  which  this  was 
originated,  continued  in  the  way  in  nhich  this 
was  continued,  and  sanctioned  in  the  way  in 
which  this  has  been  sanctioned. 

There  was  a  very  early  case  that  arose  soon 
after  the  organization  of  the  Government,  and 
which  is  reported  under  the  name  of  Stuart  f*. 
Laird,  in  1  Cranch's  Reports,  299.  It  was  a 
question  concerning  the  interpretation  of  the 
Constitution  concerning  the  power  which  the 
Congress  had  to  assign  to  the  judges  of  the 
Supreme  Court  circuit  duties.  From  that  time 
down  to  the  decision  in  the  case  of  Cooley  vs. 
'Hie  Port  Wardens  of  Philadelphia,  reported 
in  12  Howard,  815,  a  period  of  more  than  half 
a  century,  there  has  been  a  series  of  decisions 
upon  the  effect  of  such  a  contemporaneous 
construction  of  the  Constitution,  followed  by 
such  a  practice  in  accordance  with  it;  and  it 
is  now  a  fixed  and  settled  mie,  which,  I  think, 
no  lawyer  wil!  undertake  to  controvert,  that 
the  effect  of  such  a  construction  is  not  merely 
to  give  weight  to  an  argument,  but  to  fix  an 
interpretation.  And  accordingly  it  will  be 
found  by  looking  into  the  boo^s  written  by 
those  who  were  conversant  with  this  subject 
that  they  have  so  considered  and  received  it. 
I  beg  leave  to  refer  to  the  moat  eminent  of  all 
the  commentators  on  American  law,  and  to 


read  a  line  or  two  from  Chancellor  Kent's 
Lectures,  found  in  the  first  volume,  pa^e  310, 
marginal  paging.  After  considering  this  sub- 
ject, and,  it  should  be  noted  in  reference  to 
this  very  learned  and  experienced  jurist,  con- 
sidering it  in  an  unfavorable  light,  because  he 
himseit  thonght  that  as  an  original  question  it 
had  better  have  been  settled  the  other  way, 
that  it  would  have  been  more  logical,  more  in 
conformity  with  his  views  of  what  the  prac- 
tical needs  of  the  Government  were,  that  the 
Senate  should  participate  with  the  President 
in  the  power  of  removal,  nevertheless  he  sums 
it  alt  up  in  these  words: 
"This amounted  toalegislatiraconstrnotioD  of  the 

It  applies  Bfuallyt 


ported  by  tho  weight^  ra 

offioerBin  the  eiecutvve  depMtment  ought  tc 
at  the  pleasure  of  the  head  of  thatdepartmen 

authuril?,  and  every  partieiiiation  in  that  anuionijr 
bv  tbo  Senal*  was  an  eioBPliou  to  a  general  prinoi- 
ple.  and  ODfrht  to  be  taken  strictly.  The  President 
..  .>.„  „.»».  _...,: — ,:^i.  ^K —  fpf  a,e  faithful  exeeu- 


ryotherofEeeroftheGoveri 


'W 


fr  of  n 


raiw 


that  duty,  and  might  otlen  be  requisite  U 

fulfill  11." 

This,  I  believe,  will  be  found  to  be  a  fair 
expression  of  the  opinions  of  those  who  ha*>e 
had  occasion  to  examine  this  subject  in  their 
closets  or  as  a  matter  of  speculation. 

In  this  case,  however,  the  President  of  the 
United  Slates  had  to  consider  not  merely  the 
general  question  where  this  power  was  lodged, 
not  merely  the  effect  of  this  decision  made  in 
1789,  and  the  practice  of  the  Government 
under  it  since,  but  he  had  to  consider  a  par- 
ticular law,  the  provisions  of  which  were  before 
him,  and  might  have  an  application  to  theoMe 
Upon  which  he  felt  called  upon  to  act;  and  it 
is  necessary,  in  order  to  do  justice  to  the  Pres- 
ident in  reference  to  this  matter,  to  see  what 
the  theory  of  that  law  is  and  what  its  opera- 
tion is  or  must  be,  if  any,  upon  the  case  which 
he  had  before  him  ;  namely,  the  case  of  Mr. 
Stanton. 

During  the  debate  in  1789  there  were  three 
distinct  theories  held  bj  different  persons  in 
the  House  of  Representatives.  One  was  that 
the  Constitution  had  lodged  the  power  of  re- 
moval with  the  President  alone :  another  was 
that  the  Constitution  had  lodged  that  power 
with  the  President,  acting  with  the  advice 
and  consent  of  the  Senate ;  the  third  was  that 
the  Constitution  had  lodged  it  nowhere,  but 
had  left  it  to  the  legislative  power,_  to  be  acted 
upon  in  connection  with  the  prescription  of  the 
tenure  of  ofBee.  The  last  of  these  Ibeories  was 
at  that  day  held  by  comparatively  few  persons. 
The  first  two  received  not  only  much  the  great- 
est number  of  votes  but  much  the  greatest 
weightofreasoningin  the  course  of  that  debate; 
so  much  so  that  when  this  subject  came  under 
the  consideration  of  the  Supreme  Court  of  the 
United  States,  in  the  case  ofexparte  Henuan, 
collaterally  only,  Mr.  Justice  Thompson,  who 
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delivered  fhe  opinion  of  the  court  on  tliat 
occLisiou,  ga;s  that  it  has  never  been  doubted 
tliat  the  Constitution  had  lodged  the  power 
either  in  the  President  alone  or  in  the  Presi- 
dent and  Senate — certainly  an  inaccuracy ;  bat 
then  it  required  a  very  close  scrutiny  or  the 
debates  and  a  careful  examination  of  the  few 
individual  opinions  expressed  in  that  debate- 
in  that  direction,  to  ascertain  that  it  ever  had 
been  doubted  that,  one  way  or  the  other,  the 
Constitution  settled  tbe  question. 

Nevertheless,  as  I  understand  it — I  may  be 
mistaken  in  this— but,  as  I  understand  it,  it  is 
tbe  theory  of  tbislaw  which  the  President  had 
before  him,  that  both  these  opinions  were 
wrong ;  that  the  Constitution  has  not  lodged 
the  power  anywhere;  that  it  has  left  it  as  an 
incident  to  the  legislative  power,  which  inci- 
dent may  be  controlled,  of  course,  by  the 
Legislature  itself  according  to  its  own  will; 
because,  as  Chief  Justice  Alarshall  somewhere 
remarks,  (and  it  is  one  of  tlioae  profound  re- 
marks which  will  be  found  tohave  been  carried 
by  him  into  many  of  his  decisions.)  when  it 
comes  to  a  questionwhether  a  power  exists  the 
particular  mode  in  which  it  may  be  exercised 
must  be  left  to  the  will  of  the  body  that  pos- 
sesses it;  and,  therefore,  if  this  be  a  legisla- 
tive power,  it  was  very  apparent  to  the  Presi- 
dent of  the  United  States,  aa  it  had  been  very 
apparent  to  Mr.  Madison,  as  was  declared  by 
him  in  the  course  of  his  correspondence  with 
Mr.  Coles,  which  is,  no  doubt,  familiar  to  Sen- 
ators, that  if  this  be  a  legislative  powor  the 
Legislature  may  lodge  it  in  the  Senate,  may 
retain  it  in  the  whole  body  of  Congress,  the 
two  Houses  of  Congress,  or  may  give  it  to  the 
House  of  Bepresentativea.  I  repeat,  the  Pres- 
ident had  to  consider  this  particular  law ;  and 
that,  as  I  understand  it,  is  the  theory  of  that 
law.  I  do  not  undertake  to  say  it. is  an  un- 
founded theory;  I  do  notundertake  to  say  that 
it  may  not  be  maintained  successfully ;  but  I 
do  undertake  to  say  that  it  is  one  which  was 
originally  rejected  by  the  ablest  minds  that  had 
this  subject  under  consideration  in  1781};  that 
whenever  the  question  has  been  started  since 
it  has  had,  to  a  recent  period,  very  few  advo- 
cates; and  that  no  fair  and  candid  mind  can 
deny  that  it  is  capable  of  being  doubted  and 
disbelieved  after  examination.  It  may  be  the 
'  truth,  afUr  all;  but  it  is  not  a  truth  which 
shines  with  such  clear  and  certain  light  that  a 
man  is  guilty  of  a  crime  because  he  does  not 

The  President  not  only  had  to  consider  this 
particular  law,  but  he  had  to  consider  its  con- 
stitutional application  to  this  particular  case, 
supposing  the  case  of  Mr,  Stanton  to  be,  what 
I  have  endeavored  to  argue  it  was  not,  within 
its  terms.  Let  ns  assume,  then,  that  his  case 
was  within  its  terms;  let  us  assume  that  this 
proviso,  in  describing  the  cases  of  Secretaries 
described  the  case  of  Mr.  Stanton  ;  that  Mr. 
Stanton,  having  been  appointed  by  President 
Lincoln  in  iTanuary,  1862,  and  commissioned 


hold  during  the  pleasure  of  tbe  President, 
■  force  of  this  law  acc[uired  a  right  to  hold 
,is  office  against  the  will  of  the  President 
down  to  April,  1869.  Now,  there  is  one  thing 
which  has  never  been  doubted  under  the  Con- 
stitution, is  incapable  of  being  doubted,  allow 
me  to  say,  and  that  is,  that  the  President  is  to 
make  the  choice  of  officers.  Whether  having 
made  Che  choice,  and  they  being  indncted  into 
oiBce,  they  can  be  removed  by  him  alone,  is 
another  question.  But  to  the  President  alone 
confided  the  power  of  choice.  In  the  first 
place,  he  alone  can  nominate.  When  the  Sen- 
ate has  advised  the  nomination,  consented  to 
the  nomination,  be  isnot  bound  to  commission 
the  officer.  He  has  a  second  opportunity  for 
consideration,  and  acceptance  or  rejection  of 
the  choice  he  had  originally  made.  On  this 
subject  allow  me  to  read  from  the  opinion  of 
Chief  Justice  Marshall,  in  the  case  of  Marbury 
VI.  Madison,  where  it  is  expressed  more  clearly 
than  I  can  express  it.  After  enumerating  the 
different  clauses  of  the  Constitution  which 
bear  upon  this  subject,  he  says : 

"These  are  tbe  cUnees  of  the  CoDaUtntioa  and 
laws  of  the  United  Statea  wbicb  affect  this  part  ofthe 
.ease.  They  seem  Co  eontemplato  three  distinct  apora- 

"l.Tho  nomination.  This  lathe  aoio  aoC  ofthe 
President,  and  U  oompletely  voluntary. 

"2.  The  appoiDCmenC.  Thia  ia  alao  the  act  of  Che 
Preeident,  and  ia  alao  a  voluntary  aot,  thoaeh  It  can 
only  be  performed  b;  and  wiCh  Cbe  advice  and  con- 

"S.  The  commission.  To  gronCa  commisfion  to  a 
person  appointed  mighC,  perhapa.  be  deemed  a  duty 
enjoined  by  tbe  Constitution.  '  He  ahali,'  etiya  that 
instrumenl,  tommiasioii  all  (he  offloers  of  tbe  Uni- 
ted SuCea.'"-!  Q-o»eft,155. 

Ho  then  goes  into  various  considerations  to 
show  that  it  is  not  a  duty  enjoined  by  the  Con- 
stitution ;  that  it  is  optional  with  him  whether 
he  will  commission  even  after  an  appointment 
has  been  conSrmed,  and  he  says: 


nomination.    The  time  for  deliberotion  has  than 
passed.    He  has  decided.    His  Judgment,  on  Che  ad- 

Domlnatian,  has  been  mode,  and  Che  officer  is  ap- 
pointed."—ftirf.,  157. 

The  choice,  then,  is  with  the  President. 
The  action  of  the  Senate  upon  that  choice  is 
an  advisory  action  only  at  a  particular  stage 
after  the  nomination,  before  the  appointment 
or  the  commission.  Now,  as  I  have  said  be- 
fore, Mr.  Stanton  was  appointed  under  the 
law  of  1789,  constituting  the  War  Department, 
'  "    accordance  with  that  law  he  was  ci 


Senate,  "I  nominate  Mr.  Stanton  to  hold  tbe 
office  of  Secretary  for  the  Department  of  War 
during  the  pleasure  of  the  President."  The 
Senate  had  said,  "We  assent  to  Mr.  Stanton's 
holding  the  office  of  Secretary  for  the  Depart- 
ment  of  War  during  tbe  pleasure  ofthe  Presi- 
dent." What  does  this  tenure- of- office  law 
say,  if  it  operates  on  the  case  of  Mr.  Stanton? 
It  says  Mr.  Stanton  shall  hold  office  against 


,  Google 


263 


ihe  will  of  the  President,  contrary  to  the 
of  his  eommissioji,  contrary  to  the  law  under 
v/hich  he  WM  appointed,  down  to  the  4th  of 
April,  18G0.     For   (his   new,  fixed. 

[ended  term,  where  ia  Mr.  Stanton'i, „ 

sion  ?  Who  lias  made  the  appointment?  Who 
ha^  assented  to  it?  It  is  a  legialatire  commis- 
sion; it  is  a  legislative  appointment;  it  is  as- 
sented to  by  Congress  acting  in  ifa  legislative 
capacity.  The  President  ha«  had  do  voice  in 
the  matter.  The  Senal«,  as  the  advisers  of 
the  President,  tiave  iiad  no  voice  in  the  mat- 
ter. If  he  holds  at  all,  he  holds  by  force  of 
legislation,  and  not  by  any  choicesnade  bj  the 
President,  or  assented  toby  the  Senate.  And 
this  was  the  case,  and  the  only  case,  which  the 
President  had  before  him,  and  on  which  he 
mas  called  to  act. 

Nowj  I  ask  Senators  to  consider  whether, 
for  having  formed  an  opinion  that  the  Consti- 
tution of  the  United  States  had  lodged  this 
Eower  with  the  President — an  opinion  which 
e  shares  with  every  Pi-esident  who  has  pre- 
ceded him,  with  every  Congress  which  has  pre- 
ceded the  last ;  an  opinion  formed  on  the 
gi'ounds  which  I  have  imperfectly  indicated;, 
an  opinion  which,  when  applied  to  this  par- 
ticular ease,  raises  the  difficulliea  which  1  have 
indicated  here,  arising  out  of  the  fact  that  this 
law  does  not  pursue  either  of  the  opinions 
:e  onginall^  held  in  this  Govern- 
have  occasionally  been  started  and 
maintained  by  those  who  are  restless  under  its 
aclministratioii ;  an  opinion  thus  supported  by 
the  practice  of  the  Government  from  its  origin 
down  to  his  own  daj,  ia  he  to  be  impeached 
for  holding  that  opinion?  If  not,  if  he  might 
honestly  and  properly  form  such  an  opinion 
under  the  lights  which  he  had,  and  with  the 
aid  of  the  advice  which  we  shall  show  you  he 
received,  then  is  he  to  be  impeached  for  acting 
upon  it  to  the  extent  of  obtaining  a  judicial 
decision  whether  the  executive  department  of 
the  Government  was  right  in  its  opinion,  or  the 
legislative  department  was  right  in  its  opinion? 
Strangely  enough,  as  it  struck  me,  the  honor- 
able Managers  themselves  say,  "No;  he  is  not 
to  be  impeached  for  that."  I  beg  leave  to 
read  a  passage  from  the  argument  of  the  honor- 
able Manager  by  whom  the  prosecution  was 
opened ;    , 

"If  the  President  bud  really  desired  solely  to  test 

"■ "'=--ilityof  Ihelaww  bia  IcBul  riebtto 

itnn.  Inflteail  of  his  defiant  incssitKe 
Id  forming  them 

tuubuuKt^esiiDf  i:ms '  .-i-r-i- 

bBonaftsrthouBlil, 

said,  maubataneo: 'Gentlemen of  IheSouato, in  order 
latest  theconBtitutionalityorthelawBUtitlBd  "An  act 
roEulnttne  (ho  tenura  oFoertMndviloffioBB,"  whiih 
I  verily  beliava  to  bo  uneonatiCnUonnl  and  void,  I 
have  iMucd  an  ordrr  of  removal  of  B.  M,  Stanton 
rrom  tho  office  of  Sooretary  of  tho  Department  of 
War.  I  felt  myself  conatrained  to  mBkothisremovftl 
leat  Mr.  Stanton  ahould  answer  the  information  in 
Iho  nature  of  a  quo  tmrronfo,  whleh  I  intend  tl'" 
General  shall  file  at  an  early  day. by  sayi 


holda  tt 


<  office  of  Secrel 


f^^T 


bytli 


IS  that  there  ahull 


lose  iudieatc^,  u 

Thus  far  are 


:e,tbattho'?e"a'on;- 
i  ISO  If,  for  the  pur- 

ingthe 


have  obtained  from  the  honorable  Manager  and 
sent  to  the  Senate  in  order  to  make  this  matter 
exactly  right.     Then  follows  this : 

"Had  the  Senate  reoeivodsuohameasasatheEep- 
resentativea  of  the  Poople  misht  never  have  deemed 

to  insure  the  safety  of  the  eounb-y?  evotfiTthoyViui 
denied  the  accuracy  of  hislogal  posidons." 

So  that  it  seems  that  it  is,  after  all,  not  the 
removal  of  Mr.  Stanton  but  the  manner  in 
which  the  President  communicated  the  fact  of 


after  it  was  made. 
"  defiant  mes- 

S.  That  isaques- 
e  message  as  yon 
n  find  anything  in 


that  removal  ti 
That  manner  is  called  her 
sage"  of  the  21st  of  Febru 
tion  of  taste.     I  have  reac 

all  have  read  it.     If  you  c     .   __.„ 

it  but  what  is  decorous  and  respectful  tt  

body  and  to  all  concerned  your  taste  will  differ 
from  mine.  But  whether  it  be  a  point  of  man- 
ners well  or  ill  taken,  one  thing  seems  to  be 
quite  clear :  that  the  President  is  not  im- 
peached here  because  he  entertained  an  opinion 
that  this  law  was  unconsl^tutional ;  he  is  not 
impeached  here  because  he  acted  on  that  opin- 
ion' and  removed  Mr.  Stanton ;  but  he  is  im- 
peached here  because  the  House  of  Represent- 
atives considers  that  this  honorable  body  waa 
addressed  by  a  "  defiant  message,"  when  they 
should  have  been  addressed  in  the  terms  which 
the  honorable  Manager  has  dictated. 

I  nov?  come,  Mr.  Chief  Justice  and  Sena- 
tors, to  another  topic  connected  with  this  mat- 
terof  the  removal  of  Mr.  Stanton  and  the 
action  of  the  President  under  this  law.  The 
honorable  Managers  take  the  ground,  among 
others,  that  whether  upon  a  trae  construction 
of  this_  tenure-of-office  act  Mr,  Stanton  be 
within  it,  or  even  if  you  should  believe  that 
the  President  thought  the  law  unconstitu- 
tional and  had  a  right,  if  not  trammeled  in 
some  way,  to  try  that  question,  still  by  his  own 
conduct  and  declarations  the  President,  as  they 
phrase  it,  is  estopped.  He  is  not  to  be  per- 
mitted hereto  assert  the  true  interpretation  of 
this  law ;  he  is  not  to  be  |>ermitCed  t«  allege 
that  his  purpose  was  to  raise  a  question  con- 
cerning its  constitutionality ;  and  the  reason  ia 
that  he  has  done  and  said  certain  things.  All 
of  us  who  have  read  law  boolis  know  that  there 
IS  in  the  common  law  a  doctrine  called  rules 
of  estoppel,  founded,  undoubtedly,  on  good 
reason,  although,  as  they  are  called  from  the 
time  of  Lord  Coke,  or  even  earlier,  down  to 
the  present  day,  odious,  because  they  shut  out 
the  truth.  Nevertheless  there  are  circum- 
stanceswhen  it  is  proper  thai  the  truth  ahould 
be  shut  out.  What  are  the  ei  ream  stances? 
They  are  where  a  question  of  private  tight  is 
involved,  where  on  a  matter  of  fact  that  pri- 
vate right  depends,  and  where  one  of  the 
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)c  deny  that  mai 
estoppel  o 


farties  to  the  controTeray  has  bo  conducted 
imaelf  that  he  ought 
to  be  allowed  either  to 
ter  of  fact. 

But  did  any  one  ever  hear  of 
a  matter  of  law  ?  Did  any  one 
a  party  had  put  himself  into  snch  a  condition 
that  when  he  came  into  a  court  of  justice  even 
to  claim  a  private  right,  he  could  not  ask  the 
judge  correctly  to  construe  a  statute,  and  insist 
on  the  construction  when  il  was  arrived  at  iu 
his  favor?  Did  anybody  ever  hear,  lost  of  all, 
tbat  a  man  was  convicted  of  crime  by  reason 
of  an  estoppel  under  any  system  of  law  that 
ever  prevailed  in  ^ny  civilized  State?  That 
the  President  of  the  United  StaWs  should  be 
impeached  and  removed  from  office,  not  by 
reason  of  the  truth  of  his  case,  but  because  he 
is  estopped  from  telling  it.  would  be  a  specta- 
cle for  gods  and  men.  Undoubtedly  it  would 
have  a  place  in  history,  which  it  is  not  neces- 
sary for  me  to  attempt  to  foreshadow. 

There  is  no  matter  of  fact  here.  They  have 
themselves  put  in  Mr.  Stanton's  commission, 
which  shows  the  date  of  the  commission  and 
the  terms  of  the  commission;  and  tbat  is  the 
whole  matter  of  fact  which  is  involved.  The 
rest  is  the  constmctiou  of  the  tenure  of  the 
tenure- of- office  act  and  the  applicalJon  of  it  to 
the  case,  which  they  have  thus  made  them- 
selves ;  and  also  the  construction  of  the  Con- 
stitution of  the  United  States,  and  the  abstract 
public  question  whether  that  has  lodged  the 
power  of  removal  with  the  President  alone,  or 
with  the  President  and  Senate,  or  left  it  to 
Congress.  I  respectfully  submit,  therefore, 
that  the  ground  is  untenable  that  there  can  be 
an  estoppel  by  any  conduct  of  the  President, 
who  comes  here  to  assert  not  a  private  right, 
bat  a  great  pnblic  right  confided  to  the  office 
bylhepeople,  in  which,  if  anybody  ia  estopped, 
the  people  will  be  estopped.  The  President 
never  could  do  or  say  anything  which  would 
put  this  great  public  right  into  that  extraor- 
dinary predicament. 

But  what  has  be  done?  What  are  the  facts 
npon  which  they  rely,  out  of  which  to  work 
this  estoppel,  as  they  call  it?  In  the  first 
place,  he  sent  »  message  to  the  Senate  on  the 
12th  of  December,  1867,  in  which  he  informed 
■  the  Senate  that  he  had  suspended  Mr.  Stanton 
by  a  certain  order,  a  copy  of  which  he  gave; 
that  he  bad  appointed  General  Grant  (o  exer- 
cise the  duties  of  the  office  ad  interim  by  a 
certain  other  order,  a  copy  of  which  he  gave ; 
and  then  he  entered  into  a  discussion  in  which 
he  showed  the  existence  of  this  question, 
whether  Mr.  Stanton  was  within  the  tenure- of- 
office  bill,  the  existence  of  the  other  question, 
whether  this  was  or  was  not  a  constitutional 
law ;  and  then  he  invoked  the  action  of  the 
Senate.  There  was  nothing  misrepresented. 
There  was  nothing  concealed  which  he  was 
bound  to  state.  It  is  complained  of  by  the 
honorable  Managers  that  he  did  not  tell  the 
Senate  that  if  their  action  should  be  such  as  to 


restore  Mr,  Stanton  practically  to  the  posses- 
sion of  the  office  be  should  go  to  law  about  it. 
That  is  the  complaint ;  that  he  did  not  tell  tbat 
to  the  Senate.  It  may  have  been  a  possible 
omission,  though  I  rather  think  not.  1  rather 
think  that  that  good  taste  which  is  so  prevalent 
among  the  Managers,  and  which  they  so  insist 
upon  here,  would  hardly  dictate  that  the  Presi- 
dent should  have  held  out  to  the  Senate  some- 
thing which  mightpossibly  have  been  construed 
into  a  threat  upon  that  subject.  He  laid  the 
case  before  the  Senate  for  their  action ;  and 
now,  forsooth,  they  say  he  was  too  deferential 
to  this  law,  both  by  reason  of  this  conduct  of 
his,  and  also  what  lie  did  upon  other  occasions 
to  which  I  shall  presently  advert. 

Senators,  there  is  no  inconsistency  in  the 
President's  position  or  conduct  in  reference  to 
this  matter.  Suppose  this  case;  a  party  who 
has  a  private  right  in  question  submits  to  the 
same  tribunal  in  the  same  proceeding  these 
questions ;  first,  I  deny  the  constitutionality  of 
the  law  under  which  the  right  is  claimed 
against  me ;  second,  t  assert  that  the  true 
interpretation  of  tbat  law  will  not  afiect  this 
light  which  is  claimed  against  me;  third,  I 
insist  that,  even  if  it  is  within  the  law,  I  make 
a  QBse  within  the  law — is  there  any  inconsist- 
ency in  that?  Is  not  that  done  every  day,  or 
something  analogous  to  it,  in  courts  of  justice? 
And  where  was  the  inconsistency  on  this  occa- 
sion? Suppose  the  President  had  summed  uy 
the  message  which  he  -sent  to  the  Senate  in  this 
way :  "  Gentlemen  of  the  Senate,  I  insist,  in 
the  first  place,  that  this  law  is  unconstitutional ; 
I  insist,  m  the  second  place,  tbat  Mr.  Stanton 
is  not  within  it;  I  respectfully  submit  for^our 
consideration  whether,  if  it  be  a  constitutional 
law  and  Mr.  Stanton's  casebe  within  it,  theiacts 
whichlpresent  toyoudo  not  make  such  a  case 
that  you  will  not  advise  me  to  receive  him  back 
into  office."  Suppose  be  had  summed  up  in  that 
way,  would  there  have  been  any  inconsistency 
then?  And  why  is  not  the  substance  of  that 
found  in  this  message?  Here  it  is  pointed  out 
that  the  question  existed  whether  the  law  was 
unconstitutional;  here  it  is  pointed  out  that 
the  question  existed  whether  Mr.  Stanton  was 
within  tjie  law ;  and  then  the  President  goes 
on  to  submit  for  the  consideration  of  the  Sen- 
ate, whom  he  had  reason  to  believe,  and  did 
believe,  thought  the  law-  was  constitutional, 
though  he  had  no  reason  to  believe  that  they 
thought  Mr.  Stanton  wag  within  the  law,  ibe 
facts  to  be  acted  upon  within  the  law,  if^  the 
case  was  there.  It  seemsthe  President  has  not 
only  been  tjius  anxious  to  avoid  a  collision  with 
this  law ;  he  has  not  only  on  this  occasion  taken 
this  means  to  avoid  it,  but  it  seems  that  he  has 
actually  in  some  particulars  obeyed  the  law ; 
he  has  made  changes  iu  the  commissions,  or 
rather  they  have  been  made  in  the  departments, 
and,  as  he  has  signed  the  commissions,  I  sup- 
pose they  must  be  taken,  although  hie  atten- 
tion does  not  appear  to  have  been  called  to  the 
subject  at  all,  to  have  been  made  with  his  sane- 
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tion,  jnst  bo  far,  and  because  he 

whtcfi  is  done  by  his  Secretaries,  if  he  does 

aot  interfere  actively  to  prevent  it. 

He  has  done  not  merely  this,  but  he  has  also 
in  several  cases — four  cases,  three  collectors 
and  one  consul,  I  think  thej  are^-sent  into 
the  Senate  notice  of  suspension,  notice  thatbe 
bad  acted  under  this  law  and  suspended  these 
ofBcers.  This  objection  proceeds  upon  an  en- 
tire misapprehension  of  the  position  of  the 
President  and  of  the  views  which  he  has  of  his 
own  duty.  It  assumes  that  because,  when  the 
emergency  comes,  as  it  did  come  in  the  case 
of  Mr.  Stanton,  when  he  must  act  or  else 
abandon  a  power  which  he  finds  in  the  partic- 
ular instance  it  is  necessary  for  him  to  insist 
upon  iu  order  to  carry  on  the  Government; 
that  because  he  holds  that  opinion  he  must 
run  a  muck  against  the  law,  and  take  every 
possible  opportunity  to  give  it  a  blow,  if  he 
can.     He  holds  no  such  opinion. 

So  long  as  it  is  a  question  of  administrative 
duty  merely  he  holds  that  he  is  bound  to  obey 
the  law,  Itisonljwhen  the  emergency  arises, 
when  the  question  is  put  to  him  so  that  he  must 
answer  it,  "  Can  you  carry  on  this  department 
of  the  Grovemraent  any  longer  in  this  way?" 
"No."  "  Have  you  power  to  carry  it  on  as  the 
public  service  demands?"  "  I  believe  I  have." 
Then  comes  the  question  how  he  shall  act.  But 
whether  a  consul  is  to  be  suspended  or  removed, 
wheChera  defaulting  collectoristo  be  suspended 
or  removed,  does  not  involve  the 


...  ,      ■  may  be  of  opinion  with  less 

advantage;  he  may  be  of  opinion  not  in  accord- 
ance with  the  requirements  of  the  Constitution, 
but  it  may  be  carried  on  without  serious  embar- 
rassment  or  diCBculty.  Until  that  question  is 
ecttted  he  does  not  find  it  necessary  to  make 
it— settled  in  some  way,  by  some  person  who 
has  an  interest  to  raise  and  have  it  settled. 

I  wish  to  observe,  also,  (the  correctness  of 
which  observation  Ithink  the  Senate  willagree 
with)  that  these  changes  which  have  been 
made  ia  the  forms  of  the  commissions  really 
have  nothing  to  do  with  this  subject ;  for 
instance,  the  change  is  made  in  the  Depart- 
ment of  State,  "  subject  to  the  conditions  pee 
scribed  by  law."  That  is  the  tenure  on  whiLh 
I  think  ail  commissions  should  originally  have 
run,  and  ought  to  continue  to  mn.  It  is  gen 
era!  enough  to  embrace  alt.  If  it  is  a  con 
dition  prescribed  by  !aw  that  the  Senate  must 
consent  to  the  removal  of  the  incumbent  be- 
fore  he  is  rightfully  out  of  office,  it  covers  that 
case.  If  the  tennre-of  office  bill  be  not  a  law 
of  the  land  because  itis  not  in  accordance  with 
the  Constitution,  it  covers  that  case.  It  covers 
every  case  necessarily  from  its  terms,  for  every 
officer  does,  and  should,  and  must  hold  sub- 
ject to  the  conditions  prescribed  by  law — not 
necessarily  a  law  of  Congress,  but  a  law  of  the 
land — the  Constitution  being  supreme  in  that 
particular. 
There  is  another  observation,  also,  and  that 


is,  that  the  change  that  waa  made  in  the  De- 
partment of  the  Treasury — "until  a  snceessor 
be  appointed  and  qualihed" — has  manifestly 
notbmg  whatever  to  do  with  the  subject  of  re- 
moval. Whether  the  power  of  removal  be 
vested  in  the  President  alone,  or  vested  in  the 
President  by  and  with  the  advice  and  consent 
of  the  Senate,  this  clause  does  not  touch  it.  It 
is  just  as  inconsistent  with  removal  by  the 
President  with  the  consent  of  the  Senate  as  it 
is  inconsistent  with  the  removal  by  the  Pres- 
ident alone,  in  other  words,  it  is  the  general 
tenure  of  the  office  which  is  described,  accord- 
ing to  which  the  officer  is  to  continue  to  hold; 
but  he  and  all  other  officers  hold  subject  to 
some  power  of  removal  vested  somewhere,  and 
this  change  which  has  been  made  in  the  com- 
mission does  not  declare  where  it  ia  vested, 
not  has  it  any  influence  on  the  question  in 
whom  it  is  vested. 

I  wish  to  add  to  this,  that  there  is  nothing, 
so  far  as  I  see,  on  this  subject  of  estoppel, 
growing  out  of  the  action  of  the  President, 
either  in  sending  the  messa^  to  the  Senate 
of  the  12th  of  December,  or  in  the  changes  in 
the  commissions,  or  in  his  sending  to  the  Sen- 
ate notices  of  snspensions  of  diflerent  officers, 
which  has  any  bearing  whatever  upon  the 
tenure-of  office  act  as  affecting  the  case  of  Mr. 
Stanton.  That  is  a  case  that  stands  by  itself. 
The  law  may  be  a  constitutional  law ;  it  may 
not  only  be  a  law  under  which  the  President 
has  acted  in  (his  instance,  but  under  which  he 
is  bound  b]  act,  and  is  willing  to  act,  if  you 
please,  in  every  instance;  still,  if  Mr.  Stanton 
IS  not  within  that  law,  the  case  remains  as  it 
was  originally  presented,  and  that  case  is,  that, 
not  being  within  that  lavr,  the  first  article  is 
entirely  without  foundation. 

I  now,  Mr.  Chief  Justice,  have  arrived  at  a 
point  in  my  argument  when,  if  it  be  within  the 
pleasure  of  the  Senate  to  allow  me  to  suspend 
it,  it  will  be  a  boon  to  me  to  do  so.  I  am  un- 
accustomed to  speak  in  so  large  a  room,  and 
it  is  fatiguing  to  me.  Still,  I  would  not  tres- 
pass at  all  upon  the  wishes  of  the  Senate  if 
they  desire  me  to  proceed  further, 

Mr.  JOHNSON.  I  move  that  the  court 
adjourn  until  to-morrow  at  twelve  o'clock. 

Ihe  motion  was  agreed  to;  and  the  Sen- 
ate sitting  for  the  trial  of  the  impeachment, 
adjourned 

Friday,  April  10,  1868, 

TheChiefJusticeoftheUnitedStatesentered 
the  benale  Chamber  at  twelve  o'clock  and  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  ihe  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  counselfor  the  respondenC  also  appeared 
and  took  their  seats. 

The  presence  of  the  House  of  Rapresenta- 
tivcs  was  next  announced,  and  the  members 
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of  the  Houae,  as  in  Committee  of  the  Wboie, 
headed  by  Mr.  E.  B.  WASHnuuKE,  tbe  chaic- 
man  of  ihat  commictee,  and  accompanied  bj 
the  Speaker  and  Clerk,  entered  the  Senat* 
Cbamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  CH[EF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  the  last  day's  proceed- 

rhe  Secretary  read  the  Joarnal  of  yester- 
day's proceedings  of  the  Senate  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  Senators  will  please 
to  give  Iheir  attention.  The  counsel  for  the 
President  will  proceed  with  the  argument. 

Mr.  CURTIS.  Mr.  Chief  Justice  and  Sen- 
ators, among  the  points  which  I  accidentally 
omitted  to  notice  yesterday,  was  one  which 
seems  to  me  of  sufficient  importance  to  return, 
and  for  a  few  moments  to  ask  the  attention  of 
the  Senate  to  it.  It  will  best  be  exhibited  by 
g  from  Saturday's  proceedings  a  short 


3sage.     In  the  c< 
■.  Manager  Butl 


- jre,  Mr.  Prosidentnnd  Sen- 
ators, that  the  President  at  the  Unit«d  Statee  soys  in 
his  answar  that  he  aoapended  Mr.  Stanton  under  the 
Constitution,  iadefinltelf  and  at  bia  pleoenre.  I  pro- 
)>OBe.  now,  nnlesg  it  be  ohjeoted  to,  to  show  that  that 
18  &1s«  under  his  own  hand,  and  1  have  his  letter  to 
that  effeet,  wtaieh.  if  there  Is  no  objection,  I  wilt 
read,  the  rigaature  of  which  waa  identified  by  C.  B. 

Then  followed  the  reading  of  the  letter, 
which  was  this : 

EXECnTIVE  MiKSION, 

WabhiNbton,  D.  C,  Attgutt  14, 1S67. 
Sir:  In  aomptianee  with  the  reqairement!  of  the 
eighth  section  of  the  act  of  Coneress  of  Marob  2. 
1867,  entitled  "An  sot  regulating  the  tenure  of  cer- 
tain civil  offices,"  Fon  are  hereby  notified  that  on  the 
latli  instant  Hon.  Edwin  M.  Stanf«n  was  Buspended 
Irom  office  as  Secietar;  of  War  and  General  Ulysses 
B.  Grant  authoriied.and  empowed  to  act  as  Seora- 

I  am,  sir,  very  respeotfuily,  yours. 

ANDREW  JOHNSOS. 
This  is  the  letter  wliich  was  to  show,  undei- 
the  hand  of  the  President,  that  when  lie  said 
iu  his  answer  he  did  not  suspend  Mr.  Stanton 
by  virtue  of  the  tennre-of- office  act  that  state- 
ment was  a  falsehood.  Allow  me  now  to  read 
the  eighth  section  of  that  act: 

"  Xhat  whenever  the  President  shall,  nithont  tho 
,advicBandconseiitortheSenate,ilesignate.  author- 
rireniplor  any  peri       ■  .-  —       >   .•  .     - 

-"--  ■- 1  shall forti 


le  shall  forthwith  ni 


__„ cretaryof 

the  Treasury  thereof;  and  ic  shall  bo  the  duty  ot  the 
Secretary  of  thoTreasury  thereupon locommnnioate 
Suohnotleato  all  the  proper  accounting  and  disburs- 
ing officers  of  his  Departmont." 

The  Senate  will  perceive  that  this  section 
has  nothing  to  do  with  the  suspension  of  an 
officer  and  no  description  of  what  suspensions 
are  to  take  place ;  but  the  purpose  of  the  sec- 
tion is  that  if  in  any  case  the  President,  with- 
out the  advice  and  consent  of  the  Senate,  shall, 
under  any  citcumstauces,  designate  a  third 
person  to  perform  temporarily  the  duties  of  an 
office  be  is  to  make  a  report  of  that  designa- 
lioa  to  tie  Secretary  of  the  Treasury,  and  that 


officer  is  to  give  the  necessary  information  of 
the  event  to  his  subordinate  officers.  The  sec- 
tion applies  in  terms  to  and  includes  all  cases. 
It  applies  to  and  includes  cases  of  designation 
on  account  of  sickness  or  absence  or  resigna- 
tion or  any  cause  of  vacancy,  whether  tempo- 
rary or  permanent,  and  whether  occurring  by 
reason  of  o  suspension  or  of  a  removal  from 
office.  And,  Iherefore,  when  the  President 
says  to  the  Secretary  of  the  Treasury,  "1  give 
you  notice  that  I  have  designated  General 
Thomas  la  perlbrm  the  duties  ad  interim  of 
Secretary  of  War,"  he  makes  no  allusion,  by 
force  of  that  letter,  to  the  manner  in  which 
that  vacancy  has  occurred  or  the  authority  by 
which  it  has  been  created;  and  hence,  instead 
of  this  letter  showing,  under  the  President's 
own  hand,  that  he  had  stated  a  falsehood,  it 
has  no  reference  to  the  subject-matter  of  the 
of  Mr.   Stanton's  re- 


Mr.  Manager  BUTLEB.  Read  the  second 
section,  please;  the  first  clause  of  it. 

Mr.  CURTIS.  What  did  the  Manager  call 
for? 

Mr.  Manager  BUTLER.  Read  the  first 
clause  of  the  second  section  of  the  act,  which 
says  that  in  no  other  case  except  when  he  sus- 
pends shall  he  appoint. 

Mr.  C  UBTIS.  The  second  section  provides : 
That  when  any  offiaer  appointed  as  aforesaid, 

lepting  judges  of  the  United  States  courts,  shall, 
uuring  a  recess  of  the  Senate,  he  shown  by  aatisfac- 
lory  ovidenoe."  &c. 

The  Pre^dent  is  allowed  to  suspend  such  an 
officer,  Now,  the  President  states  in  his  an- 
swer that  he  did  not  act  under  that  section. 

Mr.  Manager  BUTLER.  That  is  not  read- 
ing the  section.     That  is  not  what  I  desired. 

Mr.  CURTIS.  I  amaware  that  is  not  read- 
ing the  section,  Mr.  Manager.  You  need  not 
foint  that  out.  It  is  a  very  long  section,  and 
do  not  propose  to  read  it. 

Mr.   Manager  BUTLER.     The  first  half  a 

Mr.  CURTIS.  This  section  authorizes  the 
President  to  suspend  in  cases  of  crime  and 
other  cases  which  are  described  in  this  section. 
By  force  of  it  the  President  may  suspend  an 
officer.  Tliis  eighth  section  applies  to  all  cases 
of  temporary  designations  and  appointments, 
whether  resulting  from  suspensions  under  the 
second  section,  whether  arising  from  tempo- 
rary absence  or  sickness  or  death  or  resigna- 
tion; DO  matter  what  the  cause  may  he,  if  for 
any  reason  there  is  a  teuiporary  designation  of 
a  person  to  supply  an  ofnce  ad  irdeHm  notice 
is  to  begivento  the  Secretary  of  tho  Treasury ; 
and  therefore  I  repeat.  Senators,  that  the  sub- 
ject-matter of  this  eighth  section  and  the  letter 
which  the  President  wrote  in  consequence  of 
it  has  no  reference  to  the  question  under  what 
authority  he  suspended  Mr.  Stanton. 

I  now  ask  the  attention  of  the  Senate  to  the 
second  article  in  the  series;  and  I  will  begin 
as  I  began  before,  by  stating  what  the  sub- 
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Stance  of  this  article  is,  what  aUegatione  it 
makes,  so  as  to  be  the  subjects  of  proof,  and 
then  the  Senate  will  be  prepared  to  see  how  far 
eacli  one  of  these  allegations  is  Bupported  by 
what  is  already  in  the  case,  and  I  shall  he 
enabled  to  Etate  what  we  propose  to  ofier  bj 
way  of  proof  in  respect  to  each  of  them.  The 
substantive  allegaiiona  of  thia  second  article 
are  thai  the  delivery  of  the  letter  of  authority 
to  General  Thomas  was  without  authority  of 
]aw  I  that  it  was  an  intentional  violation  ol  the 
tenure- of- office  act:  that  it  was  an  intentional 
violation  of  the  Constitution  of  the  United 
States:  that  the  delivery  of  this  order  to  Gen- 
eral Thomas  was  made  with  intent  to  violate 
both  that  act  and  the  Constitution  of  the  Uni- 
ted States,  That  is  the  substance  of  the  sec- 
ond article.  The  Senate  will  at  once  i 
that  if  the  suspension  of  Mr.  Stanton 
a  violation  of  the  tenure- of- office  act  in  point 
of  fact,  or,  to  state  it  in  other  terms,  if  tlie 
case  of  Mr.  Stanton  is  not  within  the  act, 
then  his  removal,  if  )ie  bad  been  removed, 
could  not  be  a  violation  of  the  act. 

If  bis  case  is  not  within  the  act  at  all,  if  the 
act  does  not  apply  to  the  case  of  Mr.  Stanton, 
of  course  his  removal  is  not  a  violation  of  that 
act.  If  Mr.  Stanton  continued  to  hold  under 
the  commission  which  he  received  from  Presi- 
dent Lincoln,  and  his  tenure  continued  to  be 
under  the  act  of  17S9,  and  under  his  only  com- 
mission, which  was  at  the  pleasure  of  the  Presi- 
dent, it  was  no  violation  of  the  tenure- of- office 
act  for  Mr.  Johnson  to  remove,  or  attempt  to 
remove,  Mr.  Stanton ;  and  therefore  the  Senate 
will  perceive  that  it  is  necessary  to  come  back 
again,  to  recur  under  this  article,  as  it  will  be 
necessary  to  recur  urider  the  whole  of  the  first 
eight  articles,  to  the  inquiries,  first,  whether  Mr. 
Stanton's  ca^e  was  within  the  tenure- of- office 
act;  and  secondly,  whether  it  was  bo  clearly 
and  plainly  within  that  act  that  it  can  he  at- 
tributed to  the  President  as  a  high  miademeatior 
that  he  construed  it  not  to  include  his  case. 
But  suppose  the  case  of  Mr.  Stanton  is  within 
the  tenure- of- office  act,  still  the  inquiry  arises, 
whether  what  was  done  in  delivering  thia  letter 
of  authority  to  General  Thomas  was  a  violation 
of  that  act ;  and  that  renders  it  necessary  that 
I  should  ask  your  careful  attention  to  the  gen- 
eral suhjecU- matter  of  this  act  and  the  partic- 
ular provisions  which  are  inserted  in  it  in 
reference  t«  each  of  those  subjects. 

Senators  will  recollect  undoubtedly  that  this 
law,  as  it  was  fanaliy  passed,  differs  from  the 
bill  as  it  was  originally  introduced.  The  law 
relates  to  two  distinct  subjects.  One  is  re- 
moval from  office,  the  other  Buhjeet  is  appoint- 
ments of  a  certain  character  made  under  cer- 
tain circumstances  to  fill  offices.  It  seems  that 
a  practice  had  grown  up  under  the  Government 
that  where  a  person  was  nominated  to  the  Sen- 
ate to  fill  an  office,  and  the  Senate  either  did 
not  act  on  his  nomination  during  their  session 
or  rejected  the  nomination,  after  the  adjourn- 
ment of  the  Senate  and  in  the  recesa  it  was 


considered  comjjetent  for  the  President  by  a 
temporarycommission  to  appoint  that  same  per- 
son to  that  same  office  ;  and  that  was  deemed 
by  many  Senators,  unquestionablybyamajority, 
and  I  should  judge  from  reading  the  debates 
by  a  large  majority  of  the  Senate,  to  be  an 
abuse  ofpower — not  an  intentional  abuse.  But 
it  was  a  practice  which  had  prevailed  nnder 
the  Government  to  a  very  considerable  extent. 
It  was  not  limited  to  very  recent  times.  It 
had  been  supported  by  the  opinions  of  differ- 
ent Attorneys  General  given  to  different  Presi- 
dents. But  still  it  was  considered  by  many 
Senators  to  be  a  departure  from  the  spirit  of 
the  Constitution,  and  a  substantial  derogation 
from  the  just  power  of  the  Sfenate  in  respect  to 
nominations  for  office.  That  being  so,  it  will 
be  found  on  an  examination  of  this  law  that  the 
first  and  second  sections  of  the  act  relate  ex- 
clusively to  removals  from  office  and  temporary 
suspensions  in  the  recess  of  the  Senate ;  while 
the  third  section  and  several  of  the  following 
sections,  to  which  I  shall  ask  your  particular 
attention,  relate  exclusively  to  this  other  sub- 
ject of  appointments  made  to  office  after  the 
Senate  had  refused  to  concur  in  the  nomina- 


"That  the  PreBiaeut  shall  have  power  to  fill  all 
vncBnciea  nhicb  may  bappco  daring  the  recess  of 
the  Senate,  by  reason  of  death  or  resiirnation"— 

I  pause  here  to  remark  that  this  does  not 
include  all  cases.  It  does  not  include  any  case 
of  the  expiration  of  acommission.  Itincludes 
simply  death  and  resignation,  not  cases  of  the 
expiration  of  a  commission  during  the  recesa 
of  the  Senate.  Why  these  were  flius  omitted 
I  do  not  know ;  httt  it  is  manifest  that  the  law 
does  not  aBect  to,  and  in  point  of  fact  doea 
not,  cover  all  cases  which  niight  arise  belong- 
ing to  this  general  class  to  which  this  section 
was  designed  to  refer. 

The  law  goes  on  to  say — 


"Tbat  the  PrBi 


granting  oo 


mn  of  death 
18  whiah  shall 


during  tl 
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ment.  by  and  with  the  advioe  an<l  consent  of  the 
Souate,  BhalibemadataGuohDfficesovacantatteni- 
porari^  filled  at  sforewid  dnring  aoob  next  uisioa 
of  tbe  Senate,  eneh  office  ihall  remain  in  abeyamje, 
without  any  ealary,  feea,  oi  emolDinentg  attaohed 
tbereCa.  dhUI  tbeiameBball  be  filled  b;  appointment 
thereto,  by  and  wiUi  tbe  advice  sad  oonsent  of  tbe 
Senate;  and  daring  eueh  time  all  the  poweis  and 
dutiea  beloueine  to  anoh  office  shall  be  exercised  by 
such  other  officer  as  mayby  lawexerolso  suab  powers 
and  duties  in  case  or  a  vacancy  in  such  office. 

Here  all  the  described  vacancies  in  office 
occurring  during  the  i'ecess  of  the  Senate  and 
the  failure  to  fill  those  vacancies  in  accord- 
ance with  the  advice  of  the  Senate  are  treated 
as  occasioning  an  abeyance  of  such  offices.' 
That  applies,  as  I  have  said,  to  two  classes  of 
cases,  vacancies  happening  by  reason  of  death 
or  resignation.     It  does  not  apply  to  any  other 


The  next  section  of  this  law  does  not  relats 
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to  this  subject  of  fillmg  offices,  but  to  tlie  sub' 
ject  of  remOTala: 

"That  nothinB  in  thU  act  contained  shall  be  con- 
sttued  to  extend  the  term  of  anj  office  the  duration 
iif  which  ie  limited  by  law." 

The  fiflh  section  is: 

"That  if  any  person  shall,  contraiy  to  the  provis- 
ions of  this  act,  accept  any  appointment  to  or  em- 
ployment in  any  office,  or  shall  hold  or  exercise,  or 
attempt  to  bold  or  ciereiae.  any  such  ollice  or  em- 
ployment, he  shall  be  deemed,  and  is  hereby  declared 
to  be.  entity  of  »  liigh  misdemeanor,  and.  apon  trial 
and  eonviction  thereof,  he  shall  he  punished  there- 
for by_a  fine  not  exceediag  $10,000,  or  by  impriscn- 

Any  person  wbo  shall,  "  contrary  to  the  pro- 
visions of  this  act,"  accept  any  appointment. 
What  are  the  "provisions  of.this  act"  in 
respect  to  accepting  any  appointment?  They 
are  found  in  He  third  section  of  the  act  put- 
tJn^  certain  offices  in  abey&nce  under  the  cir- 
cumstances which  are  described  in  that  sec- 
tion. Ifanyperson  does  accept  an  office  which 
ia  thus  put  into  abeyance,  or  any  employment 
or  authority  in  respect  to  such  office,  ne  comes 
within  the  penal  provisions  of  the  fifth  section ; 
but  outside  of  that  there  is  no  such  thing  as 
accepting  an  office  contrary  to  the  provisions 
of  the  act,  because  the  provisions  of  the  act, 
in  respect  to  filling  offices,  extend  no  further 
than  to  these  cases;  and  so,  in  the  next  sec- 
tion, it  is  declared ; 

"That  every  removal,  appointment,  or  employ- 
meDt  made,  had,  or  eieroised  contrary  to  the  jpro- 
Tisions  of  this  set,  and  the  mating,  signing,  seBfmg, 

ter  of  anthorita'  for  or  in  respect  to  any  such  appoint- 
ment or  employment,  shall  bo  deemed,  and  are 
h<«eby  declared  to  be.  high  misdemeaiiore,"  ke. 

Here,  again,  the  mating  of  a  letter  of 
authority,  contrary  to  the  provisions  of  the  act, 
can  refer  only  to  those  cases  which  the  act 
itself  has  described,  which  the  act  itself  has 
prohibited ;  and  an^  other  oases  which  are 
outside  of  such  prohibition,  as  this  case  mani- 
festly is,  do  not  come  within  its  provisions. 

The  stress  of  this  article,  however,  does  not 
seem  to  me  to  depend  at  all  upon  this  question 
of  the  construction  of  this  law,  hut  upon  a 
totally  different  matter,  which  I  agree  should 
be  fairly  and  carefuJly  considered^  The  im- 
portant allegation  of  the  article  is  that  this 
letter  of  authority  was  given  to  General 
Thomas  enabling  him  to  perform  the  duties  of 
Secretary  of  War  ad  interim  without  authority 
of  law ;  that  I  conceive  to  be  the  main  inquiry 
which  arises  under  this  article,  provided  the 
case  of  Mr.  Stanton  and  his  removal  are  within 
the  tenure-of-offlce  bill  at  all. 

I  wish  first  to  bring  to 
Senate  the  act  of  1795,  which 


^er 


o  DepaitmeBt  of  War.o 


„_ „.eof"  whereby  they  cannot  perform 

Lawful  Ibr  the  Presidant  of  tha  United  Btitfs,  in  ease 


tuthoriieanypcisoDot 


jntha.*' 

This  act,  it  has  been  su^ested,  may  have 
been  repealed  by  the  act  of  February  20,  1363, 
which  is  found  in  12  Statutes- at- Large,  pages 
656.  This  also  is  a  short  act,  and  I  will  tres- 
pass on  the  patience  of  the  Senate  by  reading  it: 

"That  in  case  of  the  death,  reaigaation.  absence 
from  tbeaeat  of  Government,  or  eickuese  of  the  head 
of  any  eieoutive  Department  of  the  Government, 
or  of  any  ofHcer  of  either  of  Che  said  Departments 

'hereby  taey  cannot  perform  the  duties  of  their  te- 

TO  offices,  it  shall  ho  lawful  for  the  President 

United  States,  In  case  be  shall  think  it  neces- 


ead  of  a 


whose  appointment  is  Tested  in  the  Presideat. 

at  hiB  dlioretjon,  to  berform  Uie  dutioi  of  the  said 
respeotive  offieea  nntil  a  Buooeasar  be  upaisted,  or 
until  sneh  absenee  or  Inability  by  ^oknen  shall 
eeaaei  Promded,  That  no  one  vacancy  shall  be  sup- 
plied in  maunor  aforesaid  for  a  longer  term  than  six 

These  acts,  as  the  Senate  will  perceive,  al- 
though they  may  be  said  in  some  sense  to 
relate  to  the  same  general  subject-matter,  con- 
tain very  different  provisions,  and  the  later  law 
contains  no  express  repeal  of  the  other.  If, 
therefore,  the  later  law  operates  as  a  repeal, 
it  is  only  as  a  repeal  by  implication.  It  says 
in  terms  that  "  ail  acts  and  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed." 
That  a  general  principle  of  law  would  say  if 
the  statute  did  not  speak  those  words.  The 
addition  of  those  words  adds  nothing  to  its  ce- 
pealingpower.  The  same  in gairy  arises  under 
them  that  would  arise  if  they  did  n 
namely,  how  fat  is  this  later  law  inc 
with  the  provisions  of  the  earlier  law  ? 

There  are  certain  rules  which  I  shall  not 
fatigue  the  Senate  by  citing  cases  to  prove, 
because  every  lawyer  will  recognize  them  as- 
setUed  rules  upon  this  subject. 

In  the  first  place  there  is  a  rule  that  repeals 

S  implication  are  cot  fevered  by  the  courts, 
is  is,  as  I  understand  it,  because  the  courts 
act  on  the  assumption  or  the  principle  that 
if  the  Legislature  really  intended  to  repeal  the 
law  they  would  have  said  so ;  not  that  they 
necessarily  mnst  say  so,  because  there  are  re- 
peals by  implication ;  bat  the  presumption  is 
that  if  the  Legislature  entertained  a  clear  and 
fixed  purpose  to  repeal  a  former  law  they 
would  be  likely  at  least  to  have  said  so ;  and, 
therefore,  the  rale  is  a  settled  one  that  repeals 
by  implication  are  not  favored  by  the  courts. 
Another  rule  is  that  the  repugnancy  between 
the  two  statutes  must  be  clear.  Itis  not  enough 
that  under  some  circumstances  one  may  pos- 
sibly be  repugnant  to  the  other.  The  repug- 
nancy, as  the  language  of  the  books  is,  be* 
tween  the  two  must  be  clear,  and  if  the  two 
laws  can  stand  together  the  latter  does  not 
impliedly  repeal  the  former.  If  Senators  have 
any  desire  to  recur  to  the  authorities  on  this 
subject,  they  will  find  a  sufficient  namber  of 
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them  collected  in  Sedgwick  on  Statute  Law, 


Now,  there   is   no   repagnaticy  whatsoever 
between  these  two  laws  that  I  can  perceive. 
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created.  The  ac 
ncies,  temporary 
by  death  and  resignatii 
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of  1863  applies  only  to 
otherwise,  occasioned 

;  removals  from  otfiee, 

ons,  are  not  included. 

only  to  Tacancies ;  the 
ap  ra  y    b  kness. 

t        th  ref  f  th    law  ia 
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th      f        1      bm  t  th 
wh    h       y    Itmtljb    tk        fth        bject, 
t  p      t     hi    t    m  h  t  tb    later 

law  here  repealed  altogether  the  act  of  1795, 
But,  whet.het  it  did  or  not,  I  state  again  what  I 
have  had  so  often  occasion  to  repeat  before, 

one  side  of  that  question  and  not  on  the  other? 
Is  it  a  high  misdemeanor  to  believe  that  a  cer- 
tain Tiew  taken  of  the  repeal  of  this  earlier  law 
by  the  later  one  is  a  sound  view?  I  submit 
that  that  would  be  altogether  too  stringent  a 
rule  even  for  the  honorable  Managers  them- 
selves to  contend  for;  and  they  do  not,  and  the 
House  of  Representatives  does  not,  contend  for 
any  auch  rule,  Their  article  alleges  as  matter 
of  fact  that  there  was  a  willful  intention  on  the 
part  of  the  President  to  issue  this  letter  to 
(Jeneral  Thomas  without  authority  of  law;  not 
on  mistaken  judgment,  not  upon  an  opinion 
which,  after  due  consideration,  lawyers  might 
differ  about;  but  by  reason  of  a  willful  inten- 
tion to  act  without  authority ;  and  that,  I  sub- 
mit, from  the  nature  of  the  case,  cannot  be 
made  ont. 

The  next  allegation  in  this  article  to  which 
I  desire  to  invite  the  attention  of  the  Senate  is, 
that  the  giving  of  this  letter  to  General  Tbomaa 
during  the  session  of  the  Senate  was  a  viola- 
tion of  the  Constitution  of  the  United  States. 
That  will  require  your  attentive  consideration. 
The  Constitution,  as  you  are  well  aware,  has 
provided  for  two  modes  of  filling  offices.  The 
one  is  by  temporary  commissions  during  the 
recess  of  the  Senate  when  the  vacancy  hap- 
pens in  tke  recess ;  the  other  is  by  appoint- 
ment with  the  advice  and  consent  of  the  Sen- 
ate, followed  by  a  commission  from  the  Presi- 
dent ;  but  it  very  early  became  apparent  to 
those  who  administered  the  Government  that 
cases  must  occur  to  which  neither  of  those  modes 
dictated  by  the  Constitution  would  be  applica- 
ble, but  which  must  be  provided  for;  casesof 
temporacy  absence  of  tJie  head  of  a  Depart- 
ment the  business  of  which,  especially  during 
the  session  of  Congress,  must,  for  the  public 
interest,  continue  to  be  administered ;  cases  of 
sickness,  cases  of  resignation  or  removal,  for 
the  power  of  removal,  at  any  rate  in  that  day, 
was  held  to  be  in  the  President;  cases  of 
resignation  or  removal  in  reference  to  which 


the  President  was  not,  owing  to  the  sudden- 

djately  to  make  a  nomination  to  fill  the  office, 
or  even  to  issue  a  commission  to  fill  theoffice, 
!  if  such  vacancy  occurred  in  vacation ;  and 
'  therefore  it  became  necessary  by  legislation  to 
supply  these  administrative  defects  which  ex- 
isted and  were  not  provided  for  by  the  Consti- 
tution. And  accordingly,  beginning  in  1792, 
there  will  be  found  to  be  a  series  of  acts  on  this 
subject  of  filling  vacancies  byteniporarj  or  ad 
inienns  authority;  not  appointments,  not  fill- 
ing vacancies  in  offices  bya  commission  in  the 
recess  of  the  Senate,  nor  by  a  commission 
signed  by  the  President  in  consequence  of  the 
advice  and  consent  of  the  Senate  ;  but  a  mode 
of  designating  a  particular  person  to  perform 
temporarily  the  duties  of  some  particular  ofSce 
which  otherwise,  before  the  office  can  be  filled 
in  accordance  with  the  Constitution,  would  re- 
.  main  unperformed.  These  acts  are  one  of 
May  8,  1792,  section  8,  (1  Statutes-at- Large, 
p.281;)Februaryl7, 1795,(1  StatutcB-at-Large, 
p.416;)  and  the  last  in  February  20,  1863,(12 


Statute  s-  at-  Largf 
The  Senate  will 
culty  these  laws  w 
difficulty  was  the 
vacancy  in  office 
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what  particular  diffi- 
designed  to  meet.  This 
urrence  of  some  sudden 
some  sndden  inability  to 
perform  the  duties  of  an  office  ;  and  tlie  inten- 
tion of  each  of  these  laws  was,  each  being  ap- 
plied to  some  particular  class  of  cases,  to  make 
provision  that  notwithstanding  there  was  a 
vacancy  in  the  office,  or  notwithstanding  there 
was  a  temporary  disabi  lity  in  the  officer  without 
a  vacancy,  still  the  duties  of  the  office  should 
bo  temporarily  discharged.  That  was  the  par- 
pose  of  these  laws.  It  is  entirely  evident  that 
these  temporary  vacancies  are  jnst  as  liable  to 
occur  during  the  session  of  the  Senate  as  dur- 
ing the  recess  of  the  Senate;  that  it  is  justaB 
necessary  to  have  a  set  of  legislative  provisions 
U)  enable  the  President  to  carry  on  the  public 
service  in  case  of  these  vacancies  and  inabili- 
ties during  the  session  of  the  Senate  as  during 
the  recess  of  Senate ;  and,  aecordingly,  it  wifl 
be  found,  by  looking  into  these  laws,  that  they 
make  no  distinction  between  the  sessions  of 
the  Senate  and  the  recesses  of  the  Senate  in  ref- 
erence to  these  temporary  authorities.  * '  When- 
ever a  vacancy  shall  occur"  is  the  language  of 
the  law — "whenever  there  shall  be  a  death  or 
a  resignation  or  an  absence  or  a  sickness," 
The  law  applies  when  the  event  occurs  that  the 
law  contemphites  as  an  emergency:  and  the 
particular  time  when  it  occurs  is  of  no  conse- 
quence in  itself,  and  is  deemed  by  the  law  of 
no  consequence.  In  accordance  with  this  view, 
Senators,  has  been  the  uniform  and  settled  and 
frequent  practice  of  the  Government  from  its 
very  earliest  date,  as  I  am  instructed  we  shall 

Erove,  not  in  any  one  or  two  or  few  instances, 
utin  great  numbers  of  Instances.  Thathasbeen 
the  practical  construction  pnt  upon  these  lawa 
from  the  time  when  the  earliest  law  was  passed 
in  1792,  and  it  hascontinued  down  to  this  day. 
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The  honorable  ManBgera  themselves  read  a 
list  a  few  days  since  of  temporary  appoint- 
ments during  the  session-  ol  the  Senate  of 
beads  of  Departments,  which  amounted  in 
number,  if  I  oouDted  them  aoenrately,  to  up 
ward  of  thirty ;  and  if  you  add  to  these  the 
cases  of  officers  below  the  beads  of  Depart- 
ments the  number  will  be  found,  of  course,  to 
be  much  increased;  and,  in  the  course  of  ex- 
hibiting this  evidence,  it  will  be  found  that, 
although  the  instances  are  not  numerous,  for 
thej[  are  not  very  likely  to  occur  in  practice, 
yet  instances  have  occurred  on  all  fours  with 
the  one  which  ia  now  before  the  Senate,  where 
there  has  been  a  removal  or  a  suspension  of  an 
officer,  sometimesonesnd  sometimes  the  other, 
and  the  designation  of  a  person  has  been  made 
at  the  same  time  temporarily  to  discharge  the 
duties  of  that  office. 

The  Senate  will  see  that  in  practice  such 
things  muat  naturally  occur.  Take  the  case,  for 
instance,  of  Mr.  Floyd,  which  I  alluded  to  yes- 
terday. Mr. Floydwentoutof office.  Hischief 
clerk  was  a  person  believed  to  be  in  sympathy 
with  him  and  under  his  control.  If  the  third 
section  of  the  act  of  1789  was  allowed  to  op- 
erate the  control  of  the  office  went  into  the 
hands  of  that  clerk.  The  Senate  was  in  ses- 
sion. The  public  safelrf  did  not  permit  the  War 
Department  to  be  left  in  that  predicament  for 
one  hour,  if  it  could  be  avoided,  and  President 
Buchanan  sent  down  to  the  Post  Office  De- 
partment and  brought  the  Postmaster  General 
totbeWarDepartment,  andputitinhischat^e. 
There  was  then  in  this  body  a  sufQcient  num- 
ber of  persons  to  look  after  that  matter ;  they 
felt  an  interest  in  it;  and  consequently  they 
passed  a  resolve  inquiring  of  President  Bu- 
chanan hj  what  authority  he  had  made  an 
appointment  of  a  person  to  take  charge  of  the 
Wat  Department  without  their  consent,  without 
a  nomination  to  them,  and  their  adyieing  and 
consent  to  it;  to  which  a  message  was  sent  in 
answer  containing  the  facts  on  this  subject,  and 
showing  to  the  Senate  of  that  day  the  propri- 
ety, the  necessity,  and  the  long-eontinned  prac- 
tice under  which  this  authority  was  exercised 
by  him;  and  givinga  schedule  running  through 
the  time  of  General  Jackson  and  his  two  "~" 
mediate  successors,  I  think,  showing  great  n 
bers  of  ad  interim  appointments  of  this  c  . 
acter,  and  to  those,  as  I  have  said,  we  shall 
add  a  very  considerable  number  of  others. 

I  submit,  then,  that  there  can  be  no  ground 
whatever  for  the  allegation  that  this  ad  interim 
appointment  was  a  violation  of  the  Constitu- 
tion of  the  United  States.  The  legislation 
of  Congress  is  a  sufficient  answer  to  ''"' 
charge. 

I  pass,  therefore,  to  the  next  article  which 
I  wigh  to  consider,  and  that  is  not  the  nexi 
number,  but  the  eighth ;  and  I  take  it  in 
order  because  the  eighth  article,  as  I  have 
alyzed  it,  differs  from  the  second  only  in 
particular ;  and  therefore,  taking  that  in  c . 
nection  with  the  second,  of  which  I  have  just 


been  speaking,  it  will  be  necessary  for  me  to 
say  but  a  very  few  words  concerning  it. 

It  charges  an  attempt  unlawfnlly  to  control 
the  approptiatioiia  made  by  Congress  for  the 
military  service,  and  that  is  all  there  is  in  it 
except  what  is  in  the  second  article. 

Upon  that,  certainly,  at  this  stage  of  the 
case,  I  do  not  deem  it  necess  iry  to  make  any 
obaervadons.  The  Senate  will  remember  the 
offer  of  proof  on  the  part  of  the  Managers  de- 
signed, as  was  stated,  to  connect  the  President 
of  the  United  States,  through  his  Private  Sec- 
retary, with  the  Treasury,  and  thus  enable  him 
to  nse  unlawfully  appropriations  made  for  the 
military  service.  The  Senate  will  recollect 
the  fate  of  that  offer,  and  that  the  evidence 
was  not  received  ;  and  therefore  it  seems  to 
me  quite  unnecessary  for  me  to  pause  to  com- 
ment any  further  upon  this  eighth  article. 

I  advance  to  the  third  article,  and  here  the 
allegations  are,  that  the  President  appointed 
General  Thomas;  second,  that  he  did  this 
without  the  advice  and  consent  of  the  Senate; 
third,  that  he  did  it  when  no  vacancy  had  hap- 

Eened  in  the  recess  of  the  Senate ;  fourth,  that 
e  did  it  when  there  was  no  vacancy  at  the 
time  of  the  appointment ;  and  fifth,  that  be 
committed  a  high  misdemeanor  by  thus  inten- 
tionally violating  the  Constitution  of  the  Uni- 
ted States. 

I  desire  to  say  a  word  or  two  upon  each  of 
these  points;  and  first  we  deny  that  he  ever 
appointed  General  Thomas  to  an  office.  An 
appointment  can  be  made  to  an  office  only  by 
the  advice  and  consent  of  the  Senate,  and 
through  a  commission  signed  by  the  President, 
and  bearing  the  great  seal  of  the  Government. 
That  is  the  only  mode  in  which  the  appoint- 
ment can  be  made.  The  President,  as  I  have 
said,  may  temporarily  com  mission  officerswhen 
vacancies  occur  during  the  recess  of  the  Sen- 
ate. That  is  not  an  appointment.  It  is  not  so 
termed  in  the  Constitution.  A  clear  distinc- 
tion is  drawn  between  the  two.  The  Presi- 
dent also  may,  under  the  acts  of  1795  and 
1863,  designate  persons  who  shall  temporarily 
exercise  the  authority  and  perform  the  duties 
of  a  certain  office  when  there  is  a  vacancy; 
but  that  is  not  an  appointment.  The  office  ia 
not  filled  ]yr  soch  a  designation.  Now,  all 
which  the  President  did  was  to  issue  a  letter 
of  authority  to  General  Thomas,  authorizing 
him  ad  inteiim  to  perform  ^he  duties  of  Sec- 
retary of  War.  In  no  sense  was  fhis  an  ap- 
pointment. 

It  is  said  it  was  made  without  the  advice  and 
consent  of  the  Senate.  Certainly  it  was.  How 
can  the  advice  and  consent  of  the  Senate  be 
obtained  to  an  ad  interim,  authority  of  this 
kind  under  any  of  these  acts  of  Congress?  It 
is  not  an  appointment  that  is  in  view.  It  is  to 
supply  temporarily  a  defect  in  the  administra- 
tive machinery  of  the  Government.  If  he  had 
eone  to  the  Senate  for  their  advice  and  consent 
lie  must  have  gone  on  a  nomination  made  by 
him  of  General  Thomas  to  this  office,  a  thing 
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he  never  intended  to  do,  and  never  made  any 
attempt  to  carry  into  effect. 

It  is  said  no  vacancy  happened  in  tlie  Tecesa. 
That  I  have  already  considered.  Temporary 
nppointments  are  not  limited  to  the  temporary 
supply  of  vacancies  happening  in  the  recess  of  the 
Senate,  as  [  have  already  endeavored  to  show. 

!t  is  said  tliere  was  no  vacancy  at  the  time 
the  act  was  done.  That  is  begging  tlie  ques- 
tion, if  Mr.  Stanton's  case  was  not  wittiin 
the  tenure -of-offiee  act,  if,  as  I  have  so  often 
repeated,  he  held  under  the  act  of  1789,  and 
at  the  pleasure  of  the  President,  the  moment 
he  received  that  order  which  General  Thomas 
carried  to  him  there  mas  a  vacancy  in  point 
of  law,  Jiowever  he  may  have  refused  toper- 
form  liis  duty  and  prevented  a  vacancy  from 
Occnrring  in  point  of  fact.  Bat  the  Senate 
will  perceive  these  two  letters  were  to  be  de- 
livered to  General  Thomas  at  the  same  time. 
One  of  them  ia  an  order  to  Mr.  Stanton  to 
vacate  the  office ;  the  other  is  a  direction  to 
General  Thomas  to  take  possession  when  Mr. 
Stanton  obeys  the  order  thus  given.  Now, 
may  not  llie  President  of  the  United  States 
issue  a  letter  of  authority  in  contemplation 
that  a  vacancy  is  about  ta  occur  ?  Is  be  bound 
to  take  a  technical  view  of  this  subject,  and 
have  the  order  creating  the  vacancy  first  sent 
and  delivered,  and  then  sit  down  at  his  table 
and  sign  the  letter  of  authority  afterward?  If 
he  expects  a  vacancy,  if  he  has  done  an  act 
which  in  his  judgment  is  Bofficient  to  create  a 
vacnncy,  may  he  not,  in  contemplation  that 
that  vacancy  is  to  happen,  sign  the  necessary 
paper  to  give  the  temporary  anlhority  to  carry 
on  the  duties  of  the  office? 

Last  of  all,  it  is  said  he  committed  a  high 
misdemeanor  by  intentionally  violating  the 
Constitution  of  t!ie  United  Stales  when  he 
gave  General  Thomas  this  letter  of  authority. 
If  I  have  been  successful  in  the  argument  I 
have  already  addressed  to  joii  you  will  be  of 
opinion  that  in  point  of  fact  there  was  no  vio- 
lation of  the  Constitution  of  the  United  Stales 
by  delivering  this  letter  of  authority,  because 
the  Constitation  of  the  United  States  makes 
no  provision  on  the  subject  of  these  temporary 
authorities,  and  the  law  of  Congress  has  made 
provision  equally  applicable  to  the  recess  of 
tie  Senate  and  to  its  session. 

Here,  also,  I  beg  leave  to  remind  the  Senate 
tint  if  Mr.  Stanton's  case  does  not  fall  within 
the  tennrc-of-offiee  act,  if  the  order  which  the 
President  gave  to  him  to  vacate  the  office  was 
a  lawful  order  and  one  which  he  was  bound  to 
obey,  everything  which  is  contained  in  this 
article,  ns  well  as  in  the  preceding  articles, 
fails.  It  is  impossible,  I  aubrait,  for  the  hon- 
orable Managers  to  constrnot  a  case  of  an 
inten'.ion  on  the  part  of  the  President  to  vio- 
late the  Constitution  of  the  United  States  out 
of  anything  which  he  did  in  reference  to  the 
appointment  of  General  Thomas,  provided  the 
order  to  Mr.  Stanton  was  a  lawful  order  and 
Mr.  Stanton  iras  bound  to  obey  it. 


I  advance  now,  Senators,  to  a  different  class 
of  articles,  and  they  may  properly  enough,  I 
suppose,  be  called  the  conspiracy  articles, 
because  they  rest  upon  chaises  of  conspiracy 
between  the  President  and  General  Thomas, 
There  are  four  of  them,  the  fourth,  fifth,  sixth, 
and  seventh  in  number  as  they  stand.  The 
fourth  and  the  sixth  are  framed  under  the  act 
of  July  81, 18«1,  which  is  found  in  12  Statut«s- 
at-La^e,  page  284.  The  fifth  and  seventh  are 
framed  under  no  act  of  Congress.  They  allege 
an  unlawful  conspiracy,  but  they  refer  tc  nolaw 
by  which  the  acts  charged  are  made  unlawful. 
The  acts  charged  are  called  unlawful,  but  there 
is  nolawreferredtoandnocase  made  by  the  arti- 
cles within  any  law  of  the  United  States  that  is 
known  to  the  President's  counsel.  I  shall 
treat  these  articles,  therefore,  the  fourth  and 
sixth  together,  and  the  fifth  and  seventh  to- 
gether, because  I  think  they  belong  in  that 
order.  In  the  first  place,  let  me  consider  the 
fourth  and  sixth,  which  charge  a  conspiracy 
within  this  act  which  I  have  just  mentioned. 
It  is  necessary  for  me  to  read  the  substance  of 
this  law  in  order  that  you  may  see  whether  it 
canhave  any  possible  appltcauon  to  this  case- 
It  was  passed  on  the  3lst  of  July,  18G1,  as 
a  war  measure,  and  is  entitled,  "An  act  to 
define  and  punish  certain  conspiracies."  Tt 
provides — 

"That  if  two  or  raoro  peraons  within  any  State  or 
Olerritory  of  tbe  TTnitGd  States  shall  conspire  to- 

E ether  to  overthrow  or  fo  put  down  or  to  destroy 
y  foTca  the  Oovornmcnt  of  the  United  States,  or  ta 
lovy  war  against  the  United  Statea,  or  to  opnoes  by 
foreo  the  authority  of  the  Ooremment  of  the  Unitea 
States  J  or  by  foroo  to  prevontihinder,  or  delay  the 
eiecudoQ  of  any  law  of  the  tnlted  States;  or  by 
force  to  aei«e,  take,  or  possess  any  property  of  the 
United  States  againBt  tbe  will  or  ooDtrary  to  the 
authority  of  the  United  States;  or  by  force,  or  in- 
timidation, or  throat  to  prevent  any  person  fVom 
acccptlne  or  holding  any  office  or  trust  or  plaeo  of 
cDDfidenee  under  the  Hsited  States." 

These  are  the  descriptions  of  the  offenses. 
The  fourth  and  sixth  articles  contain  allega- 
that  the  President  and  General  Thomas 


ing  to  hold  the  ofBce  of  Secretary  for  the  De- 
partment of  War  ;  and  also  that  they  conspired 
together  by  force  to  obtain  possession  of  prop- 
erty belonging  to  the  United  States.  Thesi' 
are  the  two  articles  which  I  suppose  are  de- 
signed to  be  drawn  under  this  act :  and  these 
are  the  allegations  which  are  intended  to  bring 
the  articles  within  it. 

Now,  it  does  seem  to  me  that  the  attempt  to 
wrest  this  law  to  any  bearing  whatsoever  upon 
this  prosecution  is  one  of  the  CKtraordiiiary 
things  which  the  case  contains.  In  the  first 
place,  so  far  from  having  been  designed  to  ap- 
ply to  the  President  of  the  United  States  or  to 
any  act  he  might  do  in  the  coarse  of  theesecn- 
tion  of  what  he  believed  to  be  his  duty,  it  does 
not  apply  to  any  man  or  any  thing  wathiu  the 
District  of  Columbia  at  all. 
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Not  within  the  District  of  Columbia.  This 
ia  a  highly  penal  law,  and  an  indictment  found 
in  the  very  words  of  this  act  charging  things  to 
have  been  in  the  District  of  Columbia  and 
returned  into  the  proper  court  of  this  District, 
I  will  undertake  to  say,  would  not  bear  a  gen- 
eral demurrer,  because  there  is  locality  given 
to  those  things  made  penal  by  this  act  of  Con- 
gress. It  is  made  applicable  to  certain  portions 
of  the  country,  but  not  made  applicable  to  the 
District  of  Columbia. 

But  not  to  dwell  upon  that  technical  view 
of  the  matter,  and  on  which  we  should  not 
choose  to  stand,  lot  us  see  what  is  this  case. 
The  Prebident  of  the  United  States  is  of  opin- 
ion that  Mr.  Stanton  holds  the  office  of  Secre- 
tary for  the  Department  of  War  athispleasure. 
He  thinks  so,  first,  because  he  believes  the  case 
of  Mr.  Stanton  is  not  provided  for  in  the 
tenure-of-oiflce  act,  and  no  tenure  of  office  is 
secured  to  him.  He  thinks  so,  secondly,  be- 
cause he  believes  that  it  would  be  judicially 
decided,  if  the  question  could  be  raised,  that 
a  law  depriving  the  President  of  the  power  of 
removing  such  an  officer  at  his  pleasure  is  not 
E.  constitutional  law.  He  is  of  opinion  that  in 
this  ease  he  cannot  allow  this  officer  to  con- 
tinue to  act  as  his  adviser  and  as  his  agent  to 
execute  the  laws  if  he  has  lawful  power  to  re- 
move him  ;  and  under  these  eircum  ' 
gives  this  order  to  General  Thomas. 


order. 


Gen- 


for  is  &  civil  service;  but,  at  the  same  time, 
Senators  will  perceive  that  the  person  who 
gave  the  order  is  the  Commander-in-Chief  of 
the  Army ;  that  the  person  to  whom  it  was 
given  is  the  Adjutant  General  of  the  Army ; 
that  the  subject-matter  to  which  the  order  re- 
lates is  the  performance  of  services  essential 
to  carry  on  the  military  service;  and,  there- 
fore, when  such  an  order  was  given  by  the 
Commander-in-Chief  to  the  Adjutant  General 
respecting  a  subject  of  this  kind,  is  it  too  much 
to  say  that  there  was  invoked  that  spirit  of  mili- 
tary obedience  which  constitutes  tne  strength 
of  the  service?  Not  that  it  was  a  purely  mil- 
itary order;  not  that  General  Thomas  would 
have  been  subject  to  a  court-martial  for  dis- 
obeying it;  but  that  as  a  faithful  Adjutant 
General  of  the  Army  of  the  United  States, 
interested  personally  and  professionally  and 
patriotically  to  have  the  duties  of  the  office  of 
Secretary  for  tbe  Department  of  War  performed 
in  a  temporary  vacancy,  was  it  not  his  duty  to 
accept  the  appointment  unless 'he  saw  and 
knew  that  it  was  unlawful  to  accept  it?  I  do 
not  know  how,  in  fact,  he  personally  consid- 
ered it ;  there  has  been  no  proof  given  on  the 
subject ;  but  I  have  always  assumed — I  think 
Senators  will  assume — that  when  the  distin- 
guished General  of  the  Army  of  the  United 
States,  on  a  previous  occasion,  accepted  a  sim- 
ilar apoointment,  it  was  under  views  of  propri- 
ety ana  duty  sacn  as  those  which  I  have  now 


been  speaking  of;  and  howand  why  is  there  to 
be  attributed  to  General  Thomas,  as  a  cocon- 
spirator, the  guilty  intent  of  designing  to  over- 
throw the  laws  of  bis  country,  when  a  fair  and 
just  view  of  his  conduct  would  leave  him  en- 
tirely without  reproach? 

And  when  you  come.  Senators,  to  the  other 
coconspirator,  the  President  of  the  United 
States,  is  not  the  case  still  clearer.  Make  it 
a  case  of  private  right,  if  you  please ;  put  it  as 
strongly  as  possible  against  tne  President  in 
order  to  test  the  question.  One  of  you  has  a 
claim  to  property ;  it  may  be  a  disputed  claim  ; 
it  is  a  claim  which  he  beheves  may  prove,  when 
judicially  examined,  to  be  sound  and  good.  He 
says  to  A  B,  "  Go  to  C  D,  who  is  in  posses- 
sion of  that  property ;  I  give  you  this  order  to 
him  to  give  it  up  to  you ;  and  if  he  gives  it  up 
take  possession."  Did  anybody  ever  imagine 
that  that  was  a  conspiracy?  Does  not  every 
lawyer  know  that  the  moment  you  introduce 
into  any  transaction  of  this  kind  the  element 
of  a  claim  of  right  al!  criminal  elements  are 
purged  at  once ;  and  that  this  is  always  true 
between  man  and  man  where  it  is  a  simple 
assertion  of  private  right,  the  parties  to  which 
are  at  liberty  either  to  assert  them  or  forego 
them,  as  they  please?  But  this  was  not  such 
a  case  ;  this  was  a  case  of  public  right,  of  pub- 
lic duty,  of  public  right  claimed  upon  consti- 
tutional grounds  and  upon  the  interpretation 
of  the  law  which  had  been  given  to  it  by  the 
law-makers  theraseljes.  How  can  the  Presi- 
dent of  the  United  States,  under  such  circum- 
stances, bo  looked  upon  by  anybody,  whether 
he  may  or  may  not  be  guilty  or  not  gnilty  of 
other  things  as  a  coconspirator  under  this  act? 

These  articles  say  that  theconspiracy  between 
the  President  and  General  Thomas  was  to  em- 
ploy force,  threats,  intimidation.  What  they 
nave  proved  against  the  President  is  that  he 
issued  these  oilers,  and  that  alone.  Now,  on 
the  face  of  these  orders,  there  is  no  apology 
for  the  assertion  that  it  was  the  design  of  the 
President  that  anybody  at  any  time  should  use 
forc0,  threats,  or  intimidation.     The  order  is  to 


sion  from  Mr.  Stanton  when  he  delivers  it  up. 
No  force  is  assigned  to  him;  no  authority  is 

f'lTen  to  him  to  apply  for  or  use  any  force, 
reats,  or  intimidation.  There  is  not  only  no 
express  authority,  but  there  is  no  implication 
of  any  authority  (o  apply  for  or  obtain  or  use 
anything  but  the  order  which  was  given  him 
to  hand  to  Mr.  Stanton ;  and  we  snail  offer 

Eroof,  Senators,  which  we  think  cannot  fail  to 
e  satisfactory  In  point  of  fact,  that  the  Presi- 
dent &om  the  first  had  in  view  simply  and 
solely  to  test  this  question  by  the  law  ;  that  if 
this  was  a  conspiracy  it  was  a  conspiracy  to  go 
to  law,  and  that  was  the  whole  of  it.  We 
shall  snow  you  what  advice  the  President  re- 
ceived on  this  subject,  what  views  in  concert 
with  his  advisers  he  entertained,  which,  of 
course,  it  is  not  my  province  now  to  comment 
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upon;  theevidencemustficst beadduced, then 
it  will  be  time  <□  consider  it. 

The  other  two  conspiracy  articles  will  require 
very  little  ohservation  from  me,  because  they 
contain  no  new  allegations  of  fact  which  are 
not  in  the  fourth  and  sixth  articles,  which  I 
have  already  adverted  to  ;  and  the  only  dia- 
linction  between  them  and  the  others  is  that 
they  are  not  founded  upon  this  conspiracy  act 
of  1861 ;  thev  simply  allege  an  unlawful  con- 
spiracy, and  leave  the  matter  there.  They  do 
not  allege  sufficient  facts  to  bring  the  case 
within  the  act  of  1861.  In  other  words,  they 
do  not  allege  force,  threats,  or  intimidation. 
I  shall  have  occasion  to  remark  upon  these 
articles  when  I  come  to  speak  of  the  tenth  ar- 
ticle, because  these  articles,  as  you  perceive, 
come  within  that  category  which  the  honor- 
able Manager  announced  here  at  an  early  period 
of  the  trial;  articles  which  require  no  law  to 
support  them ;  and  when  I  come  to  speak  of 
the  tenth  article,  as  I  shal!  have  occasion  to 
discuss  this  subject,  I  wish  that  my  remarks,  so 
far  as  they  may  be  deemed  applicable,  should 
be  applied  to  these  fifth  and  seventh  articles 
which  I  have  thus  passed  over. 

I  shall  detain  the  Senate  hut  a  moment  upon 
the  ninth  article,  which  is  the  one  relating  to 
the  conversation  with  General  Emory.  The 
meaning  of  this  article,  asl  read  it,  is  that  the 
Pi-esident  brought  Genera!  Emory  before  him- 
self as  Commander-in-Chief  of  the  Army  for 
the  purpose  of  instructing  him  to  disobey  the 
law,  with  an  intent  to  induce  General  Emory  to 
disobey  it,  and  with  intent  to  enable  himself 
uiilawlully  and  by  the  use  of  military  force 
through  General  fimory,  to  prevent  Mr.  Stan- 
Ion  from  continuing  to  hold  office.  Now,  I 
submit  that,  not  only  does  this  article  &il  of 
proof  in  its  substance  as  thus  detailed,  hut 
that  it  is  disproved  by  the  witness  whom  they 
have  introduced  to  support  it.  In  the  lirst 
place,  it  appeare  clearly  from  General  Emory's 
statement  that  the  President  did  not  bring  him 
there  for  any  purpose  connected  with  this 
appropriation  bdi  affecting  the  command  of 
the  Army,  or  the  orders  given  to  the  Army. 
This  subject  General  Emory  introduced  him- 
self, and  when  the  conversation  was  broken 
off  it  was  again  recurred  to  by  himself  asking 
the  President's  permission  to  bring  it  to  his  at- 
tention. Whatsoever  was  said  upon  that  sub- 
ject was  said  not  because  thePreaident  of  the 
United  States  had  brought  the  commander  of 
the  department  of  Washington  before  him  for 
t  bat  purpose,  but  because,  having  brought  him 
there  for  another  purpose,  to  which  1  shall 
allude  in  a  moment,  the  commanding  General 
chose  himself  to  introduce  that  subject  and 
1  it,  and  obtain  the  President's 


views  upon  it. 

In  the  next  place,  having  hisattention  called 
to  the  act  of  Congress  and  to  the  order  and 
It,  the  President  expressed  precisely  the  sam 
opinion  to  General  Emory  that  he  had  p  e 
viously  publicly  expressed  to  Congress  itself 
C.  I.-18. 


at  the  time  when  the  act  was  sent  to  him  for 
his  signature ;  and  there  is  fonnd  set  out  in  his 
answer  on  page  82  of  the  official  report  of  these 
proceedings  what  that  opinion  was  ;  that  he 
considered  that  this  provision  interfered  with 
liis  constitutional  right  as  the  Commander-in- 
Chief  of  the  Army ;  and  that  is  what  he  said 
to  General  Emory.  There  is  not  even  prob- 
able cause  tobelievethatheswd  it  for  any  other 
than  the  natural  reason  that  General  Emory 
had  introduced  the  subject,  had  asked  leave  to 
call  his  attention  to  it,  and  evidently  expected 
anddesiredthat  the  President  shouldsaysc 


what  he  did  say.  I  mean  the  truth  as  he  ap- 
prehended it.  It  will  appear  in  proof,  as  I  am 
instructed,  that  the  reason  why  the  President 
sent  for  General  Emory  was  not  that  he  might 
endeavor  to  seduce  thai  distinguished  officer 
from  bis  allegiance  to  the  laws  and  the  Con- 
stitution of  his  country,  but  because  be  wished 
to  obtain  information  about  military  movements 
which  he  was  informed  upon  authority  which 
he  had  a  right  to  and  was  bonnd  to  respect 
might  require  his  personal  attention. 

I  pass,  then,  from  this  article,  as  being  one 
upon  which  I  ought  not  to  detain  the  Senate, 
and  I  come  to  the  last  one,  concerning  which 
I  shall  have  much  to  say,  and  that  is  the  tenth 
article,  ^hich  Is  all  of  and  concerning  die 
speeches  of  the  President. 

In  the  front  of  this  inquiry  the  question  pre- 
sents itself:  What  are  impeachable  offenses 
under  the  Constitution  of  tlie  United  States? 
Upon  this  question  learned  dissertations  have 
been  written  and  printed.  One  of  them  is 
annexed  to  the  argument  of  the  honorable 
Manager  who  opened  the  cause  for  the  prose- 
cution. Another  one  on  the  other  side  of  the 
question,  written  by  one  of  the  honorable  Man- 
agers themselves,  maybefoundanuexed  to  the 
proceedings  in  the  House  of  Representatives 
upon  the  occasion  of  the  first  attempt  to  im- 
i  peach  the  President.  And  there  have  been 
'  others  written  and  published  by  learned  jurists- 
touching  this  subject.  I  do  not  propose  to  vex< 
.  the  ear  of  the  Senate  with  any  of  the  prece- 
!  dentadrawnfromtheMiddleAgea.  Theframera- 
of  our  Constitution  were  quite  as  familiar 
with  them  as  the  learned  authors  of  these 
treatises,  and  the  framcrs  of  onr  Constitution,, 
as  I  conceive,  have  drawn  from  them  the  les- 
son which  I  desire  the  Senate  to  receive,  that 
these  precedents  are  not  fit  to  govern  theii; 
conduct  on  tliis  trial. 

In  my  apprehension,  the  teachings,  the  re- 
quirements, the  prohibitions  of  the  Constitu- 
tion of  the  United  States  prove  all  that  is 
necessary  to  be  attended  to  for  the  purposes 
of  this  trial.  I  propose,  therefore,  instead  of 
a  s  ar  h  through  the  precedents  which  were 
mad  n  tl  e  times  of  the  Plantagenets,  the 
r  d  and  the  Stuarts,  and  wJiich  have  been 
p  ated  nee,  to  come  nearer  home  and  see 
what  p  ovisioss  of  the  Constitution  of  the 
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DnitedStatesbe&ronthiaquestion,  and  whether  I 
tlicy  are  not  sufficient  to  settle  it.  If  they  ace  I 
it  is  quite  iniraaterial  what  eiista  elsewhere.      : 

My  BrsC  position  is,  that  when  the  Constitu- 
tion speaks  of  "treason,  bribery,  and  other  . 
Mgh  Crimea  and  misdemeanors"  it  refers  to,  ; 
andincludesonly,  high  criminal  offenses  against  | 
the  United  States,  made  so  by  some  law  of  the  \ 
United  States  existing  when  the  acts  com-  j 
plained  of  were  done ;  and  1  say  that  this  is  [ 
plainly  to  be  inferred  from  each  and  every  pro-  i 
vision  of  the  Constitution  on  the  subject  of  ' 
impeachment. 

"Treason"  and  "bribery."  Nobody  will  i 
doubt  that  these  ore  here  designated  high  . 
crimes  and  misdemeanova  against  the  United  ; 
States,  made  such  by  the  laws  of  the  United  ■. 
States,  which  the  framers  of  the  Constitn-  I 
tion  knew  mast  be  passed  in  the  nature  of  the  ! 
Government  they  were  about  to  create,  be-  | 
cause  these  are  offenses  which  strike  at  the  | 
existence  of  that  Government— "  other  hi^h  1 
crimes  and  misdemeanors."  Nosdturasodis. 
High  crimes  and  misdemeanors ;  bo  high  that 
they  belong  in  this  company  with  treason  and 
bribery.  That  is  plain  on  the  face  of  the  Con- 
stitution ;  in  the  very  tirst  step  it  takes  on  the 
subject 01  impeachment.  "High  crimes  and 
raisdemeanocs"  against  what  law?  There  can 
be  no  crime,  there  can  be  no  misdemeanor 
without  a  law,  written  or  unwritten,  express 
or  implied.  There  must  be  some  law ;  other- 
wise there  is  no  crime.  My  interpretation  of 
it  is  that  the  language  "high  crimes  and  mis- 
demeanors" means  "  offenses  against  the  laws 
of  the  United  States."  Let  us  see  if  the  Con- 
StitnUon  has  not  said  so. 

The  first  clause  of  the  second  section  of  the 
second  article  of  the  Constitution  reads  thus: 
"  The  President  of  the  United  States  shall 
have  the  power  to  grant  reprieves  and  pardons 
for  offenses  against  the  United  States,  except 
in  cases  of  impeachment."  "  Offenses  against 
the  United  States"  would  ioclnde  "  oases  of 
impeachment,"  and  they  might  be  pardoned 
by  the  President  if  they  were  not  excepted. 
Then  cases  of  impeachment  are,  according  to 
the  express  declaration  of  the  Constitution 
itself,  cases  of  offenses  against  the  United 
States. 

Still,  the  learned  Manager  says  that  this  is 
not  a  court,  and  that,  whatever  may  be  the 
characSer  of  this  body,  it  is  hound  by  no  law. 
Very  different  was  the  understanding  of  the 
fathers  of  the  Constitution  on  this  subject. 

Mr.  Manager  BUTLBB,  Will  you  state 
where  it  was  I  said  it  was  bound  by  no  law  ? 

Mr.  STANBEBY.     "  A  law  anto  itself." 

Mr.  Manager  BUTLEIl.  "No  common  or 
statute  law  "  was  my  language. 

Mr.  CURTIS.  I  desireto  refer  to  the  sixty- 
fourth  number  of  the  Federalist,  which  is  found 
in  Dawson's  edition,  on  page  463: 

"The  remaining  powers  wliicli  the  plan  of  the 
Convention  allot*  tfl  Ihe  Senate,  in  a  distinot  oona- 
oity,  are  eompriaed  in  tbeic  partiiipalion  with  tlie  Ei- 


intment  to  offices,  and  in  their 


f  thatdeparl 


'*  Wewffuhi 


And  then  it  is  discussed.  The  next  position 
to  which  I  dewre  the  attention  of  the  Senate 
at  there  is  enough  written  in  the  Consli- 
n  to  prove  that  this  is  a  court  in  which  a 
judicial  trial  is  now  being  carried  on.  "The 
Senate  of  the  United  Slates  shall  have  the 
sole  power  to  try  all  impeachments."  "When 
the  President  is  tried  the  Chief  Justice  shall 
preside."  The  trial  of  all  crimes,  except  In 
case  of  impeachment,  shall  be  by  jury.  This, 
then,  is  the  trial  of  a  crime.  You  are  the 
rs,  presided  over  by  the  Chief  Justice  of 
United  States  in  this  particular  case,  and 
1  on  the  express  words  of  the  Constitution. 
There  is  also,  according  to  its  express  words, 
to  be  an  acquittal  or  a  conviction  on  this  trial 
for  a  crime.  "  No  person  shall  be  convicted 
without  the  concurrence  of  two  thirds  of  the 
members  present." 
judgment  i"  "■""■  '*•' 


e  there  shall  be  a  conviction. 


it  shall  n> 


to  hold  a 
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Here,  then,  there  is  the  trial  of  ^  crime,  a 
trial  by  a  tribunal  designated  by  the  Constitn- 
tion  in  place  of  court  and  jury,  a  conviction, 
if  guilt  13  proved,  a  judgment  on  that  convic- 
tion, a  panishment  inflicted  by  the  judgment  for 
a  crime ;  and  this  on  the  express  terms  of  the 
Constitution  itself.  And  yet,  say  the  honor- 
able Managers,  there  is  no  court  to  try  the  crime 
and  no  law  by  which  the  act  is  to  be  judged. 
The  honorable  Manager  interrupted  me  to  say 
that  he  qualified  that  expression  of  no  law  : 
his  expression  was  "no  common  or  statute 
law,"  Weil,  when  you  get  out  of  that  field 
you  are  in  a  limbo,  a  vacuum,  so  far  as  law  is 
concerned,  to  the  best  of  my  knowledge  and 

I  any,  then,  that  it  is  impossible  not  to  come 
to  the  conclusion  that  the  Constitution  of  the 
United  States  has  designated  impeachable 
offenses  as  offenses  against  the  United  States, 
that  it  has  provided  for  the  trial  of  those 
offenses,  that  it  has  established  a  tribunal  for 
the  purpose  of  trying  them,  that  it  has  directed 
the  tribunal  in  case  of  eonvicdon  to  pronounce 
a  judgment  upon  the  conviction  and  inflict  a 
punishment.  All  this  being  provided  for,  can 
It  be  maintained  that  this  is  not  a  court,  or 
that  it  is  bound  by  no  law? 

But  the  argument  does  not  rest  mainly, 
I  think,  upon  the  provisions  of  the  Constitu- 
tion concerning  impeachment.  It  is,  at  any 
rate,  vastly  strengthened  by  the  direct  pro- 
hibitions of  the  Constitution.  ' '  Congress  shall 
pass  no  bill  of  attainder  or  exposi  facto  law," 
According  to  that  prohibition  of  the  Constitu- 
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Uon,  if  every  member  of  this  body  sitting  in  its 
legislative  capacity  and  every  member  of  tJie 
otIiPr  body  sitting  in  its  legislative  capacity, 
should  unite  in  passing  a  law  to  punish  an  act 
after  ihe  act  was  done,  that  law  would  be  a 
mere  nullity.  Yet  what  is  claimed  by  the  hon- 
orable Managers  in  behalf  of  members  of  this 
body?  As  a  Congress  yon  cannot  create  a  law 
to  punish  these  acta  if  no  law  existed  at  the 
time  tbey  were  done;  but  sitting  here  as  judges, 
not  only  after  the  fact  but  while  the  case  is 
on  trial,  you  may  individually,  each  one  of 
jou,  create  a  law  by  himself  to  govern  the  case. 

According  to  this  asaumption  the  same  Con- 
stitution which  has  made  it  a  bill  of  rights  of 
tl'e  American  citizen,  not  only  as  against  Con- 
gress but  as  against  the  Legislature  of  every 
State  in  the  Union,  that  no  ex  post  facto  law 
shall  be  passed — Ibis  same  Constitution  has 
erected  you  into  a  body  and  empowered  every 
one  of  you  to  say  aut  inveniam  aut  faciam 
viam :  if  I  cannot  find  a  law  I  will  mtJie  one. 
Nay,  it  has  clothed  every  one  of  you  with  im- 
perial power;  it  has  enabled  you  to  say,  sic 
volo,  ne  jvbeo,  etat  pro  ratione  voluntas .-  I 
am  a  law  unto  myself,  by  which  law  I  ehai! 
govern  this  case.  And,  more  than  that,  when 
each  one  of  you  before  he  took  his  place 
here  called  God  to  witness  that  be  would  ad- 
minister impartial  justice  in  this  case  accord- 
ing to  the  Constitution  and  the  laws,  he  meant 
such  laws  as  he  might  make  as  he  went  along. 
The  Constitution,  which  had  prohibited  any- 
body from  making  such  laws,  be  swore  to  ob- 
serve ;  but  ha  also  swore  to  be  governed  by  his 
own  will ;  his  own  individual  will  was  the  law 
which  he  thus  swore  to  observe  ^  and  this  spe- 
cial provision  of  the  Constitution  that  when 
the  Senate  sits  in  this  capacity  to  try  an  im- 
peachment the  Senators  shall  be  on  oath  means 
merely  that  they  shall  swear  to  follow  their 
own  individual  wills  I  I  respectfully  submit 
this  view  cannot  oonaialentljr  and  properiy  be 
taken  of  the  character  of  this  body  or  of  the 
duties  and  powers  incumbent  upon  it. 

Look  for  a  moment,  if  you  please,  to  the 
other  provision.  This  same  search  into  the 
English  precedents,  so  far  from  having  made 
our  ancestors  who  framed  and  adopted  the 
Constitution  in  lore  with  them,  led  them  to 
put  into  ftie  Constitution  a  positive  and  abao- 
tiite  prohibition  against  any  bill  of  attainder. 
What  is  a  bill  of  attainder?  It  is  a  case 
before  the  Parliament  where  the  Parliament 
make  the  law  for  the  facts  they  find.  Each 
legislator  (for  it  is  in  their  legislative  capa- 
city they  act,  not  in  a  judicial  one)  is,  to  use 
the  phrase  of  the  honorable  Managers,  "a  law 
onto  himself;"  and  according  to  his  discre- 
tion, his  views  of  what  is  politic  or  proper 
under  the  circumstances,  he  frames  a  law  to 
meet  the  case  and  enacts  it  or  votes  in  its 
enactment.  According  to  the  doctrine  now 
advanced  bills  of  attainder  are  not  prohibited 
by  this  Constitution ;  they  are  only  slightly 
modified.    It  ia  only  necessaty  for  the  House 


of  Representatives  by  a  majority  to  vote  an 
impeachment  and  send  up  certain  articles  and' 
have  two  thirds  of  thia  body  vote  in  favor  of 
conviction,  and  there  is  an  attainder ;  and  it 
ia  done  by  the  same  process  and  depends  on 
identically  the  same  principles  as  a  bill  of 
I  attainder  in ,  the  English  Parliament.  The 
\  individual  wills  of  the  legislators,  instead  of 
'  the  conscientious  discharge  of  the  duty  of  the 
judges,  settle  the  result. 

I  submit,  then.  Senators,  that  this  view  of 
the   honorable   Managers   of  the   duties   and 

SDwers  of  thia  body  cannot  be  maintained, 
ut  the  attempt  made  by  the  honorable  Man- 
agers to  obtain  a  conviction  upon  this  tenth 
article  is  attended  with  some  peculiarities 
which  I  think  it  ia  the  duty  of  the  counsel  to 
the  President  to  advert  to.  So  far  as  regards 
the  preceding  articles,  the  first  eight  articles 
are  framed  upon  allegations  that  tbe  President 
broke  a  law.  I  suppose  the  honorable  Man' 
agera  do  not  intend  to  carry  their  doctrine  so 
far  as  to  say  that  unless  you  find  the  President 
did  intentionally  break  a  law  those  articles  are 
supported.  As  to  those  articles  there  ia  some 
law  unquestionably,  the  Tery  gist  of  the  charge 
being  that  he  broke  a  law.  You  must  find  that " 
the  law  existed;  you  must  construe  it  and 
apply  it  to  the  case;  you  roast  find  his  crim- 
inal intent  willfully  to  break  the  law,  before 
the  articles  can  be  supported.  But  we  come 
now  to  (his  tenth  article,  which  dei>enda  upon 
no  law  at  all,  but,  as  I  have  said,  is  attended 
with  some  extraordinary  peculiarities. 

The  complaint  is  that  the  President  made  - 
speeches  against  Congress.  The  true  state- 
ment here  would  be  much  more  restricted  than 
that ;  for  although  in'thoae  apeeehes  the  Pres- 
ident used  the  word  "Congress,"  undoubtedly 
he  did  not  mean  the  entire  constitutional  bodj- 
organized  under  the  Constitution  of  the  Uni- 
ted Statea;  he  meant  the  dominant  majority 
in  Congress.  Everybody  so  understood  it; 
everybody  must  so  understand  it.  Bat  the 
complaint  is  that  he  made  speeches  against 
those  who  governed  in  Congress.  Well,  who 
are  the  grand  jury  in  thia  case?  One  of  the 
parties  spoken  against.  And  who  are  the  try- 
era?  The  other  patty  spoken  against.  One 
would  think  there  was  some  incongruity  in 
this;  some  reason  for  giving  pause  before  tak- 
ing any  very  great  stride  in  that  direction.  The 
honorable  House  of  Representatives  sends  it? 
Managers  here  to  take  notice  of  what?  That 
the  House  of  Representatives  has  erected  itself 
into  a  school  of  manners,  aelecting  from  its 
ranks  those  gentlemen  whom  it  deems  most 
competent  by  precept  and  example  to  teach 
decorum  of  speech;  and  they  desire  thejudg- 


spoken  properly,  to  use  the  phrase  of  the  hon- 
orable Manager.  Now,  there  used  to  he  an 
old-fasbioneu  notion  that  although  there  might 
be  a  difference  of  taste  about  oral  speeches, 
and,  no  doubt,  always  has  been  and  always 
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will  be  many  such  differences,  there  was  one 
ivery  important  test  in  reference  to  thein,  and 
tliat  is  wlielher  they  are  true  or  false ;  but  it 
Beems  that  in  this  case  that  is  no  test  at  all. 
The  lionorable  Manager,  in  opening  the  case, 
finding,  I  suppose,  that  it  was  necessary,  in 
some  manner,  to  advert  to  that  subject,  has 
done  it  in  terms  which  I  will  rend  to  ;on: 
"Tb«  nords  arc  not  Bllaged  to  be  either  fivlse  or 

any  man,  bonever  biith  his  official  positioo.  ia  effect 
to  slander  tho  Congrass  of  the  United  Stute^,  in  the 
OTdiniiry  ECDse  of  that  irtitd,  so  ns  to  call  on  Con- 
gress to  answer  as  to  the  trath  of  the  aooasatton." 

Considering  the  nature  of  our  Government, 
considering  the  expelience  which  we  have  gone 
ihrongh  on  this  subject,  that  h  a  pretty  lofty 
claim.  Why,  if  the  Senate  please,  if  you  go 
back  to  the  time  of  the  Flantagenets  and  seek 
for  precedents  there,  you  will  not  find  so  lofty 
a  claim  as  that.  I  beg  leave  to  read  from  tivo 
statutes,  the  first  being  3  Edward  I,  ch.  Si,  and 
the  second  2  Richard  Il,ch,  1,8  short  passage. 
The  statute,  3  Edward  I,  cb.  34,  after  the  pre- 

"That  from  ienoeforth  none  be  so  hardr  io  tell 
or  publish  any  false  nans  or  tales,  nbeicb;  discord 
.  or  occasion  of  discord  or  slander  may  grow  between 

realm :  mid  be  that  dootb  so  shaU  be  taken  and  kept 


bath  b 


ouebt  b 


The  statute  2  Hichard  11,  c.  1,  s.  5,  enacted 
with  some  alterations  the  previous  statute.  It 
commenced  thus  i 

"Of  doiisore  offaisenewB  and  of  horrible  and  false 
lies  of  prelates,  duke),  earls,  barons,  and  other  nobles 


of  the 


The  great  men  of  the  realm  in  the  time  of 
Richard  11  were  protected  only  against  '■  horri- 
ble and  false  lies,"  and  when  we  arrive  in  the 
course  of  out  national  experience  during  the 
war  with  France  and  the  administration  of 
Mr.  Adams  to  that  attempt  to  check,  not  free 
speech,  but  free  writing,  Senalflrs  will  find  that 
altbongh  it  applied  only  to  written  libels  it 
contained  an  express  section  that  the  truth 
might  be  given  in  evidence.  That  was  a  law, 
as  Senators  know,  making  it  penal  by  written 
libels  to  excite  the  hatrea  or  contempt  of  the 
people  against  Con^ressamong  other  offenses; 
but  the  estimate  of  the  elevation  of  Congress 
above  the  people  was  not  so  high  butthat  it  was 
thought  proper  to  allow  a  defense  of  the  truth 
to  be  given  in  evidence.  I  beg  leave  to  read 
from  this  sedition  act  a  part  of  one  section 
and  make  a  reference  to  another  to  support 
the  correctness  of  what  I  have  said.  It  is  found 
in  Statutes- at- Large,  page  59S; 

"That  if 


shall  I 


led,  uttered,  or  published,  or  shall  knowingly 

"  '  lalvaBSABtorudinwrilinE.printins.utter- 

ibllahing  any  taiaej  uuiiialoiu,  and  mali- 

.. ini  or  wri.tingB  against  theOovemment  of 

United  States,  or  either  Honse  of  the  Congress 


or  either  House  of  the  raid  Congress,  or  tbosoid  Pres- 
ident, or  to  bring  them,  or  either  or  any  of  l^om  the 
hatred  oftbe  good  people  ofthe  United  Slates,  or  to 
stir  up  sedition  within  the  United  States,  or  to  eicita 
any  unlawful  oombinationa  therein,"  &c. 
Section  three  provides— 
"That  if  any  tierson  shall  be  proseeuted  under  this 
act  for  the  writing  or  publiabiag  any  libel  aforesaid, 
it  shall  be  lawful  for  Ihe  defendatit.  upon  the  trial 


truth  of  tl 


arisbtt 


I  shall  ti 


la  contrast  with  the  views  expressed  here, 
I  desire  now  t«  read  from  the  fourth  volume 
of  Mr.  Madison's  works,  pages  542  and  547) 
passages  wliich,  in  my  judgment,  are  as  mas- 
terly as  anything  Mr.  Madison  ever  wrote, 
upon  the  relations  ofthe  Congress  ofthe  Uni- 
ted States  to  the  people  of  the  United  States 
in  contrast  with  the  relations  of  the  Govern- 
ment of  Great  Britain  to  the  people  of  that 
island  i  and  the  necessity  which  the  nature  of 
our  Government  lays  us  under  to  preserve 
freedom  Of  the  press  and  freedom  of  speech! 


"Thee 


n.  Consi 


mtbel 


Uplao 


thiaaubjeot  in  1 „_.. 

"In  the  Sritieh  Ooveinment  the  danger  of  en- 
eroaehments  on  the  rights  of  tho  people  ia  under- 
stood to  be  eoafined  to  the  Eieentivo  Magistrate. 
The  Kepresentatives  of  the  people  in  the  Logialuture 
are  only  exempt  themselves  from  distrust,  but  are 
oonaidered  as  snffioient  gaardians  of  the  rights  of 
their  eonstitaents  asidnstthadonnrArom  the  Exec- 
utive. Henoe  it  is  aprinoiple  that  tho  FarUament  ia 
unlimited  In  its  power,  or,  in  their  own  lonsuage.  is 
omnipotent.  Henoe,  too.  all  the  lamparti  for  protect- 
ing tae  rights  of  the  people — Buob  bm  their  Magna 
Cbarta,  tbeir  Bill  of  Kighte,  Ao.— are  not  reared 

r^^ive.  They  are  merely  legislative  preoantions 
against  Executive  nsnrpations.  Under  Bach  a  Oov- 
ernmentastbis,  an  exemption  ofUie  press  from  pre- 

is  all  the  freedom  that  ean  be  eeonred  to  it. 
"  la  the  United  States  the  ease  ia  altogotber  differ- 
Ths  people,  not  the  Government  possess  the 

if'pomer.     En- 

^ e  from  tho  ono 

tenoe,  in  the  United 
rights  of  the  people 


well  as  from  tho  other. 


>rellB» 


>t  by  If 


xemptio 
nly  froB 


election:  i 


(Diane.  Tbiseeonrity ofthe &eedom  ofthe 
luirestbatitabouid  be  eiempc  not  only  from 
<  restraint  b^  the  Executive,  as  In  Great 
bnlfrom  iMialative  reetrnantalBo;  and  this 
to  be  ofiectual,  muBt  be  an  exemption  not 
tbe  previous  inspection  of  lioenses.  but 

One  other  passage  on  page  547,  which  has 
an  extraordinary  ai^Ucation  to  tbe  subject  now 
before  yout 

"1.  The  Constitution  BUpposM  that  the  Preaident, 
tbe  Congreas.  and  each  of  its  Houses  may  not  dis- 
charge their  tnigta.  eiUiar  from  defect  of  judgment 
or  other  causes.  Hence  ther  are  all  made  respousi- 
hinin  (hair  conatitaenbl  at  tiie  returning  periods  of 
..  jd  the  President,  who  is  singly  intrusted 
.  -._ great  powers,  is,  as  a  further  gnaid,  sub- 
jected to  an  intermediate  imp  eaohmeut. 

"2.  Should  it  happon.aa  the  Conatitntionaupposes 
it  may  happen,  th^t  eiuier  of  these  branches  of  the 
Government  mi^  not  liaveduir  discharged  its  trust, 
it  ia  natural  and  proper  that,  WMOrding  to  the  cause 
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Mid  doeros  of  their  faults,  thor  aboald  be  biaasbt 
into  contempt  or  disrepute,  and  incur  tbe  batiod  of 
thepenrlo. 

"3.  Whetberit  haa.inany  ease,  happened  that  tbe 
proeeediiiES  of  either  or  nil  of  those  tirsDChesoviDce 

disrepute,  or  hatred  hdiod;  the  people,  can  only  lie 
determined  by  a  free  examination  thereof,  and  a  free 

"4,  Whenever  it  may  have  actually  happened  tbat 
praceedings  of  thia  sort  are  chareeablo  on  all  or 
either  of  the  branches  of  the  Government,  it  is  the 
duty,  as  welt  as  riEht.of  intelligeat  andfaithful  eiti- 
lens  to  diaoass  and  promulge  them  freely,  as  well  to 
control  them  by  the  ceneorship  of  the  public  opin- 
ion as  fo  promote  a  remedy  acoordingto  the  roles  of 
tbe  Constitution.  And  it  cannot  be  avoided  that 
those  nho  are  to  apply  tbe  remedy  must  fee],  in  some 
■  degree,  a  contempt  or  hatred  aBaiD?t  the  transgress- 

These  observationg  of  Mr.  Madison  were 
made  in  respect  to  the  freedom  of  tbe  press. 
There  were  two  views  entertained  at  the  time 
nhen  the  sedition  law  was  passed  concerning 
the  pofl'er  of  CongresB  over  this  subject.  The 
one  view  was  that  when  iJie  Constitntion  spoke 
of  freedom  of  tbe  press  it  referred  to  the  com' 
mon-law  definition  of  that  freedom.  That  was 
the  view  which  Mr,  Madison  was  controverting 
in  one  of  the  paaaages  which  I  have  read  to 
you.  The  other  view  was  that  the  common- 
law  definition  could  not  be  deemed  applicable, 
and  that  the  freedom  provided  for  bj  tbe  Con- 
stitution, so  far  as  the  action  of  Congress  was 
concerned,  was  an  absolute  freedom  of  the 
press.  But  no  one  ever  imagined  that  freedom 
of  speech,  in  contradistinction  from  written 
libel,  could  be  restrained  hjalaw  of  Congress; 
for  whether  you  treat  the  prohibition  m  the 
Constitution  as  absolute  in  itself  or  whether 
you  relet;  to  the  common  law  for  a  deBnition 
of  its  limits  and  meaning  .the  result  will  be  the 
same.  Under  the  commoti  law  no  man  was 
ever  punished  criminally  for  spoken  words. 
If  he  slandered  his  neighbor  and  injured  him 
he  must  make  good  in  damages  to  his  neighbor 
the  injury  he  had  done ;  but  there  was  no  such 
thing  at  the  common  law  aa  an  indictment  for 
^ohen  words.  So  that  this  prohibition  in  the 
'  ution  against  any  legislation  by  Con- 
L  restraint  of  the  freedom  of  speech  is 
1  absolute  prohibition;  andthere- 
lore  tnis  is  a  case  not  only  where  there  is  no 
law  made  prior  to  the  act  to  punish  the  act, 
but  a  e^e  where  Congress  is  expressly  pro- 
hibited from  making  any  law  to  operate  even 
on  subsequent  acts. 

What  is  tbe  law  to  be?  Suppose  it  is,  as  the 
honorable  Managers  seem  to  tliink  it  should 
be,  the  sense  of  propriety  of  each  Senator  ap- 

fealed  to.  Whut  is  it  to  be?  "Hie  only  rule 
have  heard — the  only  rule  which  can  be  an- 
nounced— is  that  you  may  require  the  speaker 
to  speak  properly.  Who  are  to  be  Ihe  judges 
whether  he  speaks  properly?  In  this  case  the 
Senate  of  the  United  States  on  the  presentation 
of  the  House  of  Representatives  of  the  United 
Btates ;  and  that  is  supposed  to  be  the  freedom 
of  speech  secured  by  this  absolute  prohibition 
of  the  Constitution.    That  ii  the  same  free- 


dom of  speech.  Senators,  in  consequence  of 
which  thousands  of  men  went  to  tbe  scaffold 
under  the  Tudors  and  the  Stuarts,  That  is 
the  same  freedom  of  speech  which  caused 
thousands  of  heads  of  men  and  of  women  to 
roll  from  the  guillotine  in  France.  That  is 
tbe  same  freedom  of  speech  which  has  caused 
in  our  day  more  than  once  "order  to  reign  in 
Warsaw."  The  persons  did  not  speak  prop- 
erly in  the  apprehension  of  the  judges  before 
whomthey  were  brought.  Isthat  the  freedom 
of  speech  intended  to  be  secured  by  our  Con- 


Mr.  Chief  Justice  and  Senators,  I  have  to 
detain  you  but  a  very  short  time  longer,  and 
that  is  by  a  few  observations  concerning  the 
eleventh  article,  and  they  will  be  very  few,  for 
the  reason  that  the  eleventh  article,  as  I  un- 
derstand it,  contains  nothing  new  which  needs 
any  notice  from  me.  It  appears  by  the  official 
copy  of  tbe  articles  which  is  before  us,  the 
prrated  copy,  that  this  article  was  adopted  at 
a  later  period  than  the  preceding  nine  articles, 
and  I  suppose  it  has  that  appearance,  that  the 
honorable  Managers,  looking  over  the  work 
they  had  already  performed,  perhaps  not  feel- 
ing perfectly  satisfied  to  leave  it  in  the  shape  in. 
which  it  then  stood,  came  to  the  conclusion  to 
add  this  eleventh  article,  and  they  have  com- 
pounded it  out  of  the  materials  which  they  had 
previously  worked  up  info  the  others.  In  the 
Erst  place,  they  said,  here  are  the  speeches  ; 
we  will  have  something  about  them,  and  ac- 
cordingly they  begin  by  the  allegation  that 
the  President  at  the  Executive  Mansion,  on  a 
certain  occasion,  made  a  speech,  and  without 
giving  his  words,  hut  it  is  attributed  to  him 
that  he  had  an  intention  to  declare  that  this 
was  not  a  Congress  within  the  meaning  of  the 
Constitution ;  all  of  which  is  denied  in  bia 
answer,  and  there  is  no  proof  to  support  it.  The 
President,  by  his  whole  course  of  conduct,  has 
shown  that  be  could  have  entertained  no  such 
intention  as  that.  He  has  explained  that  fully 
in  his  answer,  and  I  do  not  think  it  necessary 
to  repeat  tbe  explanation. 

Then  they  come  to  the  old  matter  of  the 
removal  of  Mr.  Stanton.  They  say  he  made 
this  speech  denying  tbe  competency  of  Con- 
gress to  legislate,  and  following  up  its  intent 
he  endeavored  f* remove  Mr.  Stanton.  I  have 
Bufficientiy  discussed  that,  and  I  shall  not  weary 
tbe  patience  of  the  Senate  by  doing  so  any 
further. 

Then  they  say  that  he  made  this  speech  and 
followed  up  its  intent  by  endeavoring  to  get 
possession  of  the  money  appropriated  for  the 
military  service  of  the  United  States.  I  have 
said  all  I  desire  to  say  upon  that. 

Then  they  say  that  be  made  it  with  the  intent 
to  obstruct  what  is  called  the  law  "for  the  bet- 
ter government  of  the  rebel  States,."  passed  in 
March,  1867,  and  in  support  of  that  they  have 
offered  a  telegram  to  him  from  Governor  Par- 
sons and  an  answer  to  that  telegram  from  tbe 
PretideutjUpon  the  SQbject  of  an  amendment  of 
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the  Consdtutiou,  sent  in  J&niiary  before  the 
MarcbwhenthelawcameiiitoexistenGe,and,so 
far  as  I  know,  that  is  the  onlj  evidence  which 
they  hftVB  offered  upon  that  aubject.  I  ieave, 
therefore,  with  these  remarks,  that  article  for 
the  coQsideration  of  the  Senate. 

It  must  be  unnecessary  for  me  to  say  any- 
thing concerning  the  importance  of  this  case, 
not  only  now  but  in  the  future.  It  must  be 
apparent  to  evecy  one,  in  any  way  connected 
with  or  concerned  in  this  trial,  that  this  is  and 
nill  be  the  most  conspicuous  instance  which  ever 
liaa  been  or  can  ever  be  expected  to  be  found 


of  A 
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1  injua 


!,of 


that  malice  which  Mr,  Burke  says  ie  the  great 
standing  policy  of  all  civilized  States,  or  of  that 
injustice  which  is  sure  to  be  dfscovered  and 
which  makes  even  the  wise  man  mad,  and  which, 
in  the  fixed  and  immutable  order  of  God's 
providence,  is  certain  to  return  to  plague  its 
inventors. 

Mr.  GONNESS,  (at  two  o'clock  and  twenty 
minutes  p.  ra.)  Mr.  President,  I  move  that 
the  court  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to  ;  and  the  Chief 
Justice  resumed  the  chair  at  twenty-five  min- 
utes to  three  o'clock. 

The  CHIEF  JUSTICE.  Senators  will  please 
resume  their  seats  and  give  their  attention- 
Gentlemen  of  counsel  for  tlie  President,  you 
will  please  proceed  with  the  defense. 

Mr.  STANBERY.  We  will  call  General 
Thomas  first. 

Lorenzo  Tkoma.s  sworn  and  examined. 

By  Mr.  Stanbeby; 

Question.  General  Thomas,  will  you  state 
how  long  you  have  been  in  the  service  'I 

Answer,  I  went  t«  West  P»nt  in  the  year 
1819.  I  entered  the  Military  Academy  in  Sep* 
tember  of  that  year,  and  was  graduated  July 
1,  1823,  and  appointed  second  iieuEenant  of 
the  fourth  infantry.  Ihave  been  in  the  Army 
since  that  date. 

Question.  What  is  your  present  rank  in  the 
Army? 

Answer,  I  am  adjutant  general  of  the 
Army,  with  the  rank  of  brigadier  general, 
and  major  general  by  brevet. 

Question,   When  was  your  brevet  conferred  I 

Answer.  I  really  forget.  I  would  have  lo 
refer  to  the  Army  Eegister  for  that 

Question.  Can  you  recollect  the  jeir? 

Amvier,  Yes,  air:  it  was  after  I  returned 
from  one  of  my  southern  trips. 

Question.  During  the  war? 

Anstner.  Yes,  sir. 

Question,  Toward  the  close  of  it? 

Answer.  Toward  the  close  of  it  I  was  first 
madt!  a  colonel,  as  adjutant  general  on  the 
7th  of  March,   when    Colonel    Cooper  went 

Question,  When  were  you  fir'.t  appointed 
ad.iutant  general? 
Answer.  On  the  7th  of  March   18t  1 
Qvettion,  On  what  service  were  you  dunng 


the  war,  generally?     Give  us  an  idea  of  your 

Answer.  During  the  administration  of  the 
War  Department  by  General  Cameron  I  was 
on  duty  aa  adjutant  general  in  the  office.  I 
accompanied  him  on  his  western  trip  to  Mis' 
sDuri  and  to  Kentucky  and  returned  with  him. 
Then,  after  that,  after  making  that  report,  he 
left  the  Department,  and  Mr.  Stanton  was  ap- 
pointed. I  remained  in  the  Department  some 
time  after  Mr.  Stanton  was  appointed,  several 
months.  The  first  duty  be  placed  me  on  from 
the  office — at  any  rate  as  one  of  the  duties— he 
sent  me  down  on  the  James  river  to  make  ex- 
changes of  prisoners  of  war  under  the  arrange- 
ment made  by  General  Dix  with  the  rebels. 

Mr.  Manager  BUTLER.  To  what  point  is 
this  evidence? 

Mr.  STANBERY.  To  bring  around  the 
reason  why  there  was  the  interrupdon  in  the 
Adjutant  General's  business,  and  how  long  it 
continued  and  when  be  returned.  It  will  be 
through  in  a  moment.  [To  witness.]  What 
was  the  next  service? 

Answer.  During  the  war  I  was  sent  once  or 
twice^threo  times,  perhaps— to  Harrisburgto 
organize  volunteers  and  to  correct  some  irreg- 
ularities there ;  not  irregularities  exactly,  but 
in  order  to  put  regiments  together,  skeleton 
regiments.  I  was  sent  there  and  ordered  to 
bring  them  together — once  at  Philadelphia  and 
twice  at  Harrisburg.  I  was  sent  to  Harrisbnrg 
also  about  the  time  that  Lee  was  invading 
Maryland  and  Pennsylvania  ;  but  my  principal 
duty  was  down  on  the  Mississippi  river. 

Question.  What  was  the  duty  there? 

Answer,  Threefold.  The  first  was  to  inspect 
the  armies  on  the  river  in  that  part  of  the 
country.     The  second  was  to  look  into  cotton 

Mr.'  Manager  BUTLER.  Will  not  that  ap- 
pear better  by  the  order? 

The  Witness.    1  have  it. 

Mr.  STANBERY.  The  orders  are  here, 
but  it  will   take  a  great  while   to   introduce 

Mr.  Manager  BUTLER.     Very  well. 

Mr.  STANBERY.  I  will  ask  him  nothing 
but  what  he  has  performed.  [To  the  witness.] 
n  hat  was  the  third  duty  ? 

Answer  To  take  charge  of  the  negro  popu- 
lation and  to  organize  them  as  troops. 

Question.  Were  ^ou  the  first  officer  who 
organ  zed  negro  regiments? 

Answei    No,  sir. 

Question.   Who  was  prior  to  you? 

Answer  I  think  that  General  Butler  had 
organized  some  in  New  Orleans.  Some  werii 
organized  before  I  took  charge.  I  was  sent 
down  on  the  Mississippi  and  in  the  rebellious 
States  and  I  had  charge  of  all  of  them  there. 

Question,  What  number  of  regiments  were 
organized  under  your  care  ? 

Answej  I  organized  upwards  of  eighty 
thousand  colored  soldiers.  The  particular 
nnmberofregimeutsldo  not  recollect,  because 
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they  were  numbered  aonio  wilh  those  in  New 
Orleans  and  some  with  Ihose  in  the  East. 

Quaslion.  After  that  service  was  performed 
what  was  tlio  next  special  duty  you  were 
detailed  on  ? 


way  ui 


untheri* 
duty  I  V 


I  came  to  Washington.   The 


inspection  of  the  Provost  Marshal  General's 
office  throughout  the  country,  first  at  Wash- 
ington, and  then  throughout  the  loja!  States. 
I  performed  that  service. 

^teition.   What  next? 

yjnsioer.  My  last  service  was,  I  was  ordered 
throughout  the  United  States  to  examine  the 
national  cemeteries  under  a  law  passed  by  Con- 
gress. That  duty  I  have  performed ;  hut  my 
report  is  not  yet  in.  It  is  very  voluminous. 
Those  are  tlie  dutiea  that  I  have  performed. 

Question.  Did  tliose  duties  fall  under  your 
proper  duties  as  adjutant  general;  And  in 
what  capacity  7 

Aiiswer.  Perfectly  so.  As  adjutant  general 
lam  ea;o_^cioinspectorof  the  Array,  and  these 
duties  are  germane  to  it. 

Question.  This  duty  of  inapectidn  of  the 
cemeteries  was  the  last  special  duty  that  you 
have  been  called  upon  to  perform? 

Answer,  Yes,  sir. 

Question.  When  did  you  return  from  having 
performed  that  last  special  duty? 

ATiswer.  I  came  to  Washington  on  three 
different  occasions.  I  would  come  here  and 
then  would  go  back. 

Question.  When  did  you  return  from  this 
last  duty  or  this  last  detail  upon  the  national 
cemetery  business? 

Answer.  I  do  not  think  I  can  give  the  pre- 
cise date)  but  it  was  about  the  close  of  last 

Question.  Toward  the  closeoftbeyi 

Ansieer.  Yes,  sir. 

Question.  You  say  you  had  then  ci 
this  last  duty  or  service? 

Answer.  J  had  visited  every  Stale  where  the 
cemeteries  were.     The  only  '  ' 

visited  are  two  very  small  or 
r  left  them  to  the  last. 

Question.  You  were  then  ready 
your  repwt? 

Anstoer.  Yes,  sir;  I  was  writing  i 
would  have  had  it  read^  if  it  had  no 
the  interruption  of  this  court.  It 
completed. 

Question.  You  have  not  since  beei 
upon  any  other  special  service  exc 
this  War  Department? 

Answer.  No,  sir;  I  was  engaged  in  making 
this  report  and  I  continued  on  that  duty  until 
I  was  placed  in  charge  of  the  Adjutant  Gen- 
eral's office. 

Question.  At  what  date  were  you  returned 
to  your  Adjutant  General's  office  ? 

ATiswer.  The  President  sent  for  me  and  gave 
me  a  note  to  General  Grant  dated  the  13th  of 


iri867? 


mpleted 


out  and 
been  for 
is  nearly 


February,  General  Grant's  note  to  me  in  an- 
swer to  that,  putting  me  in  charge,  was  dated 
the  next  day — the  14tli. 

Question.  Who  had  occupied  your  office  dat- 
ing your  absence  ? 

Answer.  General  E.  D.  Tovniaend,  Assist- 
ant Adjutant  General. 

Question.  Your  assistant? 
-ATtswer,  My  first  assistant  with  the  rank  of 
colonel. 

QueiUon.  Then  you  neverloat  your  position 
as  adjutant  general  ? 

Answer.  Never. 

Question.  Did  you  apply  to  the  President  to 

Answer.  I  spoke  to  the  President  on  two  or 
three  occasions,  some  months  i^o,  stating  that 
when  I  got  through  this  particular  business  I 
should  like  to  have  charge  of  my  office.  He 
knew  what  my  wishes  were;  but  on  this  occa- 
sion I  did  not  mention  it  to  him. 

Mr.  Manager  SUTLER.  Stop  a  moment. 
I  wish  to  object  in  limine  to  any  conversation 
between  this  person  and  the  President. 

Mr.  STANBERY,  This  is  his  application 
to  the  President  that  I  am  trying  to  prove,  to 
be  restored  to  his  duty  as  Adjutant  General. 

Mr.  Manager  BUTLBB.  1  do  not  object  to 
that  fact ;  but  I  do  not  want  this  conversation. 

Mr.  STANBERY.  I  do  not  want  any  con- 
versation now.  [To  the  witness.]  You  applied 
once  or  twice  to  him  before  to  restore  you  ? 

Artsfeer.  I  stated  that  that  was  my  wish. 

Question.  On  the  18th  of  February  you  re- 
ceived the  order  which  you  had  requested 
before  restoring  you  to  your  position? 

Answer.  Yes,  sir.  Itwas  not  a  notetome; 
it  was  a  note  to  General  Grant. 

Question.  Butthatnote  restored  you  to  your 
position? 

Answer.  Yes,  sir. 

Question.  When,  after  that,  did  you  see  the 
President,  and  what  did  he  say  to  you  or  did 
you  say  to  him  between  that  time  and  the  time 
you  received  your  order  ou  the  21st? 

Answer.  On  one  occasion  I  went  over  to 
take  him  some  resignations^— 

Question.  AfVer  you  had  been  restored  to 
your  office? 

Answer.    Yea,  sir;  some  resignations  that 
Mr.  Stanton  gave  me  which  were  on  his  table. 
Question.  To  take  over? 

Answer.  Yea,  sir. 

Question.  Was  that  the  first  occasion  on 
which  the  President  spoke  to  you  about  taking 
possession  of  the  War  Office? 

Mr.  Manager  BUTLER.  Stop  a  moment. 
I  object  to  that  question ;  it  is  leading,  and  so 
grossly  leading,  in  my  judgment,  that  it  ie 
almost  intentional.  "  Was  that  the  first  occa- 
sion be  Epokc  to  you '  '^assuming  that  he  had 

Mr.  STANBERY.  He  did  speak  afterward. 
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another  way,  [To  the  witness,]  Do  jou  rec- 
ollect what  ocenrred  on  liio  21at  of  February  'I 

Answer,  Yes,  sir.  I  thought  your  question 
was  anterior  to  that. 

Mr.  STANBEKY.  It  was.  What  happened 
in  the  War  OEce  on  the  morning  of  the  21st 
of  February  in  regard  to  closing  the  office  on 
the  succeeding' day,  the  2!Jd? 

Anstner.  Toward  twelve  o'clock  I  went  up 
rovfelf  and  asked  Mr.  Stanton,  then  Secretary 
of  War,  if  I  should  close  theoffice  the  next  day, 
the  22d  of  February,  and  he  directed  me  to  do 
it.  1  issued  such  a  circular  and  sent  it  around 
to  the  diffiirent  Departments. 

Question.  Was  that  an  order  made  by  youoa 
adjutant  general? 

Answer.  Yes,  sir;  by  his  order. 

Question.  Was  that  before  you  had  seen  the 
President  that  day? 

Answer.  Yes,  sir. 

Qyestion.  Now,  what  took  place  after  you 
had  issued  that  order? 

An>aBer.  Very  soon  after  I  had  issued  it  I 
received  a  note  from  Colonel  Moore,  the  Pri- 
vate Secretary  of  the  President,  that  the  Presi- 
dent wished  to  see  me.  I  immediately  went 
over  to  the  White  House,  and  ^w  the  Presi- 
dent. He  came  outof  his  library  with  two  com- 
munications in  his  band. 

Qwention.  He  came  out  with  two  papers  in 
his  hand? 

Answer.  Yes,  sir.  He  handed  them  to  Col- 
onel Moore  to  read.   Tbej  were  read  to  roe. 

Question.  Read  aloud? 

AnsiBer.  Read  aloud.  One  was  addressedto 
Mr.  Stauton,  dismissing  him  from  office,  and 
directing  him  to  turn  over  the  books,  papers, 
4c. I  pertMning  to  the  War  Department  The 
other  was  addressed  to  me,  appointiiig  me  Sec- 
retary of  War  ad  interim,  and  staling  that  Mr. 
Stanton  had  been  directed  to  transfer  theoffice 

Question.  Was  that  the  first  time  you  saw 
those  papers,  or  either  of  them? 

AnsxBer.  The  first  time. 

Question.  You  had  no  band  whatever  iu 
writing  those  pajjers  or  dictatiug  them  ? 

Anaicer.  Nothing  whatever. 

Mr.  Manager  BUTLBB.  Excuse  me ;  that 
is  very  leading  again. 

Mr.  STANBEKY.  Well.  [Tothewitness.] 
What  was  said  by  the  President  at  that  time  to 
you  or  by  you  to  the  President? 

Mr.  Manager  BUTLER.  Do  you  propose 
to  put  in  conversations — - 

Mr.  STANBERY.    I  do. 

Mr.  Manager  BUTLER.  Between  this  party 
and  the  President? 

Mr.  STANBERY.  Right  there,  certainly. 
[Handing  him  the  papers.] 

Mr.  EVARTS.     Which  they  put  in  evidence. 

Mr.  Manager  BUTLER.  I  will  not  inter- 
pose the  objection  here,  sir. 

By  Mr.  Stanbbry: 

(iftestion.  What,  thee,  was  said  between  you 
and  the  President? 


Answer.  He  said  he  was  determined  to  sup- 
port the  Constitution  and  the  laws,  and  he  de- 
sired me  to  do  the  same.     [Laughter.] 

Mr.  Manager  BUTLER.     I  do  not  object. 

The  Witness.     I  told  him  I  would. 

By  Mr.  Stanbeby  : 

Question.  What  further  took  place  or  was 
said? 

Anauter.  He  then  directed  me  to  deliver  this 
paper  addressed  to  Mr.  Stanton  to  him. 

Question.  Waathatall?  Did  you  then  leave  ? 

Answer.  I  told  him  that  I  wouid  take  an 
officer  in  my  department  with  me  to  see  that  I 
delivereditand  note  whatoccurred,  and  I  stated 
that  I  would  take  General  Williams, 

Question.  Who  is  Genera!  Williams  ? 

Ansirer.  One  of  the  assistant  adjutants  gen- 
eral in  my  department  on  duty  there. 

Question.  You  told  the  President  you  would 
take  him  along  to  witness  the  transaction? 

Answer.  Yes,  sir. 

Question.  What  did  you  do  then? 

Answei:  I  went  over  to  "the  War  Depart- 
ment, went  into  one  of  my  rooms,  and  told 
General  Williams  I  wished  him  to  go  with  me ; 
I  did  not  say  for  what  purpose.  I  told  him  I 
wanted  him  to  go  with  me  to  the  Secretary  of 
War  and  note  what  occurred. 

Question.  Without  telling  him  what  it  was 
you  intended? 

Answer.  I  did  not  tell  him  anything  about 
it.  I  then  went  to  the  Secretary's  room  and 
handed  him  the  first  paper. 

Question.  When  you  say  the  first  paper, 
which  was  that? 

Ansteer.  The  paper  addressed  to  him. 

Question.  What  took  place  then?  Did  he 
read.it? 

Answer.  He  got  up  when  I  came  in,  and  we 
bade  good  morning  to  each  other,  and  I  handed 
him  that  paper,  and  he  put  it  down  on  the 
comer  of  tiis  table  and  sat  down.  Presently 
he  got  up  and  opened  it  and  read  it,  and  he  ■ 
then  said,  "Do  you  wish  me  to  vacate  the 
office  at  once,  or  will  you  give  me  time  to  re- 
move my  private  properly?"  I  said,  "Act 
your  pleasure." 

Qimtion.  Did  be  say  what  time  he  would 
require? 

Answer,  No,  sir;  I  did  not  ask  bim.     Ithen 
handed  him  the  paper  addressed  to  me,  which 
he  read,  and  he  asked  me  to  give  him  a  copy. 
Question.  What  did  you  say? 

Answer,  In  the  meantime  General  Grant 
came  in,  and  I  handed  it  to  him.  General  Grant 
t^ked  me  if  that  was  for  him.  I  said  no  : 
merely  forhis  information.     I  promised  a  copy. 

Question.  Down  where?    To  your  office? 

Answer.  Into  my  own  room. 

QtiesHon.  Yourownroomisbelowthatof  tho 
Secretary;  on  the  first  floor? 

Ansteer.  Below  General  Schriver's  room; 
the  one  opposite  the  Secretary's. 

Question.  It  is  on  the  lower  floor? 

Amieer.  Yes,  sir. 
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QwiUrm.  You  went  dovra  and  made  a  copy 
of  the  order  V 

Answer.  1  had  a  copy  made,  which  I  certi- 
Bed  as  Secretory  of  War  ad  interim.  I  took 
that  up  and  handed  it  to  hitn.  He  then  said, 
"I  do  not  know  whether  I  wilt  obey  your 
instructions  or  whether  I  will  resist  them." 
Nothir.g  more  passed  of  any  moment,  and  I 
left. 

Qu^stioH.  Was  General  Grant  there  at  the 
second  interview? 

Amwer.  No,  sir. 

Question.  The  Secretary  was  alone  then? 

Answer.  He  was  alone.  His  son  may  have 
been  there,  because  he  was  generally  in  the 

Questinn,  Did  General  Williams  go  up  with 
jou  the  second  time? 

AnMer.  No,  sir. 

Question,  What  time  of  the  day  was  this  ? 

Answer.  I  think  it  was  abdut  twelve  o'clock 
that  I  went  up  to  see  the  Secretary,  and  this 
wasjastafterl  came  down  and  wrote  theorder — 
it  was  toward  one  o'clock,  I  suppose. 

Question,  It  was  immediately  after  you  had 
written  the  order  to  close  the  office? 

Answer.  Yes,  I  got  the  note  immediately 
after  from  Colonel  Moore. 

Question,  Was  thatallthat  occurred  between 
you  and  the  Secretary  on  that  day,  the  21st? 

Answer.  I  think  it  was.  [After  a  pause.] 
No,  no  1  I  was  confounding  the  22d  with  the 
21st. 

Quesfioit,   What  further? 

Answer.  I  went  into  the  other  room  and  he 
was  there,  and  I  said  that  I  should  issue  orders 
as  Secretary  of  War.  He  said  that  I  should 
not;  he  would  countermand  them,  and  he 
turned  to  General  Schriver  and  also  to  General 
Townseiid,  who  were  in  tiie  room,  and  directed 
them  not  to  obey  any  orders  coming  from  me 
Bs  Secretary  of  War. 

By  Mr.  Manager  Butler: 

Question.  Do  1  understand  that  this  was  the 
2lBtr 

Answer.  I  think  it  was  the  21st. 

By  Mr.  Stasbkrti 

Question.  The  22d  or  2lBt7 

Annwer.  The  21st,  I  think.  What  brings  it 
to  my  mind  is,  he  wrote  a  note  which  he  handed 
me  proln biting  me  from  acting  on  the  subject. 

Question.  Have  you  got  that  note? 

Answer.  I  think  I  ^Te  it  to  you.  I  haye 
1 .  probably  it  may  be  among  them. 


a  dated  February  21;  I 


I  will  look.    The 
know  that. 

Questinn,  (presenting  a  paper  to  the  wit- 
ness.) See  it^that  is  the  order  that  he  then 
gave  you? 

Answer.  That  is  it. 

Question.  I  see  the  body  of  it  is  not  in  Mr. 
Stanton's  handwriting? 

Answer.  He  dictated  it  to  General  Town- 
send.  That  is  his  handwriting.  A  copy  was 
made  of  it,  and  Mr.  Stanton  signed  it,  &nd 
handed  it  to  me. 


Question.  Will  jou  read  it,  if  you  please? 

Answer.  "War  Department,  Washington 
city,  February  21,  1868 

Mir.  ManagerBUTLEE.  Stop  a  moment,  if 
you  please.     Let  us  see  that  paper. 

fine  paper  was  thereupon  handed  to  the 
Managers  and  examined  by  them.] 

.Mr.  Manager  BUTLER.     We  have  no  ob- 


jectio 

Mr.  STANBERY,  (to  the  witi 
read  it,  if  yon  please,  Genera!. 

The  witness  read  as  follows ; 


.s.)      Now 


dersss  Secretary  of  War  atftnfirvn.    Such  conduct 
and  ord  era  are  illegal,  and  yon  areherebr  commanded 
to  abstain  from  issu in c  anf  orders  other  than  in  your 
canacity  aa  Adjutant  (ieneral  of  the  Army, 
Your  obedient  servant. 

EDWIN  M.  BTANTON, 
Acraaniof  War. 
Brevet  Major  General  L.  Thomas,  A^uiaiU  OateraL 

Question.  Did  you  see  the  President  after 
that  interview? 

Answer.  I  did. 

Question,  What  took  place  ? 

Mr.  Manager  BUTLER.  I  object  now,  Mr. 
President  and  Senators,  to  the  conversation 
between  the  President  and  General  Thomas. 
Up  to  this  time  I  did  not  object,  as  you  ob- 
served, upon  reflection,  to  any  orders  or  direc- 
tions which  the  President  gave,  or  any  conver- 
sation had  between  the  Pt^sident  and  General 


gthe. 


;  the 
demandhasbeen  made;  ithasbeenrefused;  and 
a  peremptory  order  given  to  General  Thomas 
to  mind  his  own  business  and  keep  out  of  the 
War  Office  has  been  pnt  in  evidence.  Now, 
I  suppose  that  the  President,  by  talking  with 
General  Thomas,  or  General  Thomas,  by  talk- 
ing with  the  President,  cannot  put  in  his  own 
declarations  for  the  purpose  of  making  evi- 
dence in  favor  of  himself  The  Senate  has 
already  ruled  by  solemn  vote,  and  in  conso- 
nance, I  believe,  with  the  opinion  of  the  pre- 
siding officer,  that  there  were  such  evidence  of 
common  intent  between  these  two  parties  as  to 
allow  us  to  put  in  the  acts  of  each  to  bear  upon 
the  other ;  but  I  challenge  any^  authority  that 
can  be  shown  anywiiere  that,  in  trying  a  man 
for  an  act  before  any  tribunal,  whether  a  judi- 
cial court  or  any  other  body  of  tryera,  testi- 
mony can  be  given  of  what  the  respondent 
said  in  his  own  behalf,  and  especially  to  his 
servant,  and  a  fortiori  to  his  coconspirator. 
A  conspiracy  being  alleged,  can  it  be  that  the 
President  of  the  UnitedStates  can  call  up  any 


which  has  been  done? 

The  act  which  we  complain  of  was  theremoval 
of  Mr.  Stanton  and  the  appointment  of  Mr, 
Thomas.  That  has  been  done  ;  that  is,  if  he 
can  be  removed  at  all.  I  understand  the  argu- 
ment just  presented  to  usby  the  learned  counsel 
who  is  absent,  afler  having  delivered  his  aigu- 
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t  I  mean  to  say  that  Mr, 
le  evidence  for  liimself  by 


ment,  is,  that  there  was  no  rentovalat  all,  and 
no  appointment  at  all.  Then,  of  course,  if 
there  was  rot,  there  has  not  been  anything 
done ;  ne  might  as  well  stop  here.  Assuming, 
however,  the  correctness  of  another  part  of 
hia  argument,  to  wit,  that  the  only  po'ver  of 
removal  remained  in  the  President  or  in  the 
President  and  the  Senate ;  assuming  that  to  be 
true,  and  therefore  that  he  could  not  be  quite 
right  in  his  idea  that  the  question  of  removal 
depended  upon  Mr.  Stanton's  legs  in  walking 
out,  because  evci*ything  had  been  done  but 
that ;  assuming  that  that  portion  of  his  argu- 
ment is  the  better  one  we  insist  that  there  was 
a  removal,  there  was  an  appointment,  and  that 
is  the  act  at  any  rate  which  is  being  inquired 
about;  for  whatever  the  character  of  that  act 
ia  there  is  the  end,  be  it  bettei 

But  after  that 
Thomas  cannot  make 
going  and  talking  with  lie  Presidi 
President  with  Mr.  Thomas.  Even  supposing 
that  the  act  was  as  innocent  a  thing  as  a  con- 
spiracy to  get  up  a  lawsuit,  after  the  conspir- 
acj  had  taken  place  and  it  bad  eyentuated  in 
the  act,  then  they  could  not  put  in  their  decla- 
rations. True,  there  is  not  much  evidence  of 
anysucb  conspiracy,  because  I  should  suppose 
that  if  the  President  meant  to  conspire  with 
anybody  to  get  up  a  lawsuit  he  would  have 
conspired  with  his  Attorney  General  and  not 
his  Adjutant  Generah  He  is  a  queer  person 
with  whom  to  make  a  conspiracy  to  get  up  a 
lawsuit.  Buteven  a  thing  so  Innocentas  that, 
afler  it  was  done,  could  not  be  ameliorated, 
defended,  altered,  or  changed  by  the  declara- 
tions of  tbe  partjes,  one  to  tlie  other.  There- 
fore, in  limine,  I  must  object ;  and  I  need  not 
go  any  furlJier  now  than  object  to  any  evidence 
of  what  the  President  says,  which  is  not  a  part 
of  the  thing  done,  a  part  of  the  res  geslce,  any 
conversation  which  takes  place  after  the  thing 
done,  aflier  the  act  of  which  we  complain. 

Mr.  STANBERY.  Mr.  Chief  Justice,  if  I 
understand  the  case  as  the  gentleman  supposes 
it  to  be  now,  the  whole  case  depends  upon  the 
removal  of  Mr.  Stanton. 

Mr.  Manager  BUTLER.  I  have  not  said 
any  such  thing.  1  do  not  know  what  you  under- 

.    Mr.' STANBERY.     You  say  the  transaction 

stops  with  issuing  the  order  for  his  removal. 

Mr.  Manager  BUTLER.     That  transaction 

Mr!  STANBERY.  Does  not  your  conspir- 
acy stop?  Does  not  jour  case  stop?  That  is 
the  question. 

Mr.  Manager  BUTLER.     No. 

Mr.  STANBERY.  I  agree  myself  thatyour 
case  stops  with  that  order,  because  I  agree 
with  what  now  seems  to  be  the  view  taken  by 
the  honorable  Manager,  that  that  did  in  fact 
remove  Mr.  Stanton  per  se.  If  it  did,  it  was 
the  law  that  give  itthat  effect;  for  there  is  no 
question  about  a  removal  merely  in  fact,  no 
questioQ  about  an  actual  oaater  by  force  here; 


but  it  is  a  question  of  a  legal  removal,  and  that 
we  are  upon  ;  and  I  now  understand  the  hon- 
orable Manager  to  say  that  that  order,  accord- 
ing to  his  judgment,  effected  a  legal  removal, 
and  it  was  not  necessary  for  Mr.  Stanton's  legs 
to  move  him  out  of  office ;  be  was  already 
out  by  the  order.  If  Mr.  Stanton  was  out  by 
the  order,  the  learned  Managers  are  also  out 
by  the  order,  for  then  it  must  be  a  legal  order, 
making  a  legal  removal,  not  a  forcible,  illegal 

But,  says  the  learned  Manager,  the  transac- 
tion ended  in  giving  the  order  and  receiving 
tbe  order,  and  you  are  to  have  no  testimony  of 
what  was  said  by  the  President  or  General 
except  what  was  said  just  then. 
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res  gesite.  Does  the  learned  gentleman  forget 
his  testimony?  Does  he  forget  how  he  at- 
tempted to  make  a  case  7  Does  he  forget,  not 
what  took  place  rn  the  afternoon  between  the 
President  and  General  Thomas  that  we  are 
now  going  into,  but  what  took  place  that  niglit? 
Does  he  forget  what  sort  of  a  case  he  attemplfi 
to  make  gainst  the, President,  not  at  the  time 
when  that  order  was  given,  nor  before  it  was 
given,  nor  in  the  aflernoon  of  the  2lBt,  but 
under  bis  conspiracy  counts,  the  Managers 
bare  undertaken'  to  give  in  evidence  that  on 
the  night  of  the  21st  General  Thomas  declared 
that  be  was  going  to  enter  the  War  Office  by 

That  is  the  matter  charged  as  illegal;  and 
the  articles  say  that  the  conspiracy  between 
General  Thomas  and  the  President  was  that 
the  order  should  be  executed  by  the  exhibition 
of  force,  intimidation,  and  threats,  and  to 
prove  that  what  has  he  got  here?  Tbe  decla- 
rations of  General  Thomas,  not  made  under 
oath,  as  we  propose  to  have  them  made,  but 
his  mere  declarations,  when  the  President  was 
absent  and  could  not  contradict  him— not,  as 
now^nder  oath,  and  alt  the  conversation  when 
the  President  was  present  and  could  contra- 
dict or  might  admit.  The  honorable  Manager 
has  gone  into  all  that  to  make  a  case  against 
the  President  of  conspiracy;  and  not  merely 
that,  but  proves  the  acts  and  declarations  of 
General  Thomas  on  the  22d;  and  not  only 
that,  but  as  late  as  the  9th  of  March,  at  the 
presidential  levee  brings  a  witness,  with  the 
eyes  of  all  Delaware  upon  him,  [laughter,] 
and  proves  by  that  witness,  or  thinks  he  has 
proved,  that  on  that  night  General  Thomas 
also  made  a  declaration  involving  the  Presi- 
dent in  this  conspiracy,  as  a  party  to  a  con- 
spiracy still  existing  to  keep  Mr.  Stanton  oat 
of  office. 

Now,  how  are  we  to  defend  against  these 
declarations  made  on  the  night  of  the  21st  or 
the  '2M,  and  again  as  late  as  the  9th  of  March? 
Does  not  the  transaction  run  through  all  that 
time?  How  isthe  President  to  defend  himself 
if  he  is  allowed  to  introduce  no  proof  of  what 
he  Siud  to  General  Thomas  after  the  date  of 
the  order?    May  he  not  call  General  Thomas? 
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Is  General  Thomas  impeached  Lere  as  a  co- 
conspicatoi?  la  his  mouth  shut  byaprosecu- 
tion?  Not  at  all.  He  is  ftae  as  a  witness- 
brought  hece  and  sworn.  Now,  what  better 
testimony  cau  we  have  to  contradict  this  alleged 
conspiracy  than  the  testimony  of  one  of  the 
alleged  conspirators  j  for  if  General  Thomas 
did  notconspire,  certainly  the  President  did  not 
conspire.  A  man  cannot  conspire  by  himself. 
And  now  we  contradict  by  this  testimony,  and 
have  a  right  to  contradict  by  this  testimony, 
what  was  stated  on  the  night  of  the  2l8t.  Here 
is  an  interview  on  the  oflernoou  of  the  21st. 
We  want  to  show  that  notoniy  at  twelve  o'clock 
00  the  day  when  he  received  the  order  the 
President  gave  him  no  instructions,  no  orders, 
and  made  no  agreement  to  use  force;  but  that 
at  the  subsequent  meeting  in  the  afternoon  of 
that  day,  when  General  ThoiQas  returned  to 
report  to  the  President  that  Mr.  Stanton  re- 
fused to  surrender  the  ofScc,  the- President  still 
gave  no  directions  and  entered  into  no  conspir- 
acy of  force ;  and  that  aecotdingly  on  the  night 
of  the  21st,  when  General  Thomas  spoke  of 
his  own  intentioQE,  he  had  no  authority  to  speak 
for  the  President ;  and  he  did  not  profess  to 
speak  for  him. 

It  is  in  this  point  of  view,  if  the  court  please, 
that  it  seems  to  me  this  is  the  very  best  testi- 
mony we  can  give,  and  the  most  legal  and 
admissible.  It  is  not  after  the  transaction  is 
ended;  it  iS  not  after  the  proof  on  the  other 
side  Is  ended  as  to  the  conspiracy;  but  it  is 
long  before  the  time  when,  according  to  their 
proof,  the  conspiracy  ceased.  In  that  point 
of  view,  .we  claim  that  it  is  perfectly  legal. 

Mr.  Manager  BUTLBB.  Mr.  President,  I 
think  1  must  have  made  myself  very  illy  un- 
derstood if  what  I  said  has  been  fairly  met  or 
attempted  to  be  met  by  the  learned  counsel. 
This  is  my  objection ;  not  that  they  shall  not 
prove  by  Mr.  Thomas  that  hedid  not  say  what 
we  proved  that  he  said  to  Mr.  Burleigh  ;  he 
will  be  a  bold  man  to  say  he  did  not  say  it, 
however ;  not  that  they  shall  not  prove  that 
he  did  not  say  what  he  proved  we  said  to  Mr. 
Earsner,  although  I  should  think  my  learned 
friend  had  had  enough  of  Mr.  Karsner;  not 
that  they  shall  not  show  any  fact  which  is 
competent  to  be  shown ;  but  the  proposition  1 
make  as  a, legal  proposition,  (and  it  has  not 
been  met  nor  toucheii  by  the  argument,)  is 
that  it  is  not  competent  to  show  that  Mr. 
Thomas  did  not  say  to  Mr.  Bubleiob  that  he 
meant  to  use  force,  by  proving  what  was  said 
between  Mr.  Thomas  and  the  President ;  that 
the  President  cannot  put  in  his  declaration ; 
and  1  challenge  again  a  law  bookto  be  brought 
in  before  this  Senate — common  low,  parlia- 
mentary law,  constitutional  law,  statute  law, 
ot  "law  unto  ourselves" ^any  law  that  was 
ever  heard  of  in  which  any  such  proposition 
was  ever  held.  It  nerer  was  held,  sir.  Go 
to  your  own  reading;  tell  meofthecase  where 
af^cr  wo  show  that  a  man  has  done  an  act, 
which  act  is  complained  of,  when  he  is  on  trial 


for  that  act,  he  can  bring  his  servant,  his  co- 
conspirator, and  show  what  he  said  to  his 
servant  and  his  servant  to  him,  in  order  to  bis 
justification.  What  thief  could  tiot  defend 
liimself  by  that,  what  murderer  could  not  de- 
fend himself  by  that — show  wliat  he  said,  the 
one  to  the  other,  and  the  other  totheoneafter 
the  thing  has  happened,  aft«r  the  act  has  been 
done? 

Now,  it  is  said,  as  though  this  case  was  to 
be  carried  on  by  some  little  snap-catch  of  a 
word,  that  I  said  there  was  a  removal,  and, 
therefore,  I  must  have  said  It  was  a  legal 
removal.  I  say  there  never  wasalegal  removal 
of  Mr.  Stanton.  There  was  an  act  of  removal 
so  far  as  tlie  President  of  the  United  States 
could  exercise  the  power,  so  far  as  he  could  do 
it,  so  far  us  he  is  criminally  responsible  for  it, 
so  far  as  be  must  be  held  to  every  intendment 
of  the  consequences  of  it  as  much  as  though 
Mr.  Stanton  liad  gone  out  in  obedience  to  it: 
because  who  is  the  President?  He  is  the  Chief 
■Executive,  and  has  the  Army  aod  the  Navy, 
and  has  issued  an  order  to  one  officer  of  the 

But,  Senators,  I  am  not  now  insisting  that 
the  President  sliallnot  ask  Mr.  Thomas,  "  Sir, 
did  you  conspire?"  I  am  content  they  shall 
Ask  him  thatand  I  will  ask  him  in  return,  "Did 
you  conspire  with  the  President ;  did  yon  do 
this,  or  did  you  do  that?"  But  my  propoailion 
is,  that  they  cannot  put  In  what  the  President 
said  to  Thomas,  or  what  Thomas  said  to  the 
President  after  he  had  given  the  order.  The 
learned  counsel  says  "  Why  these  gentlemen 
Managers  have  put  in  what  Mr.  Thomas  said 
all  along,  and  what  tbePresidentsaidallalong." 
I  understand  that;  so  we  can.  _  It  is  the  oom- 
mouest  thing  in  all  coui'ta  of  justice  where  I 
have  seen  cases  tried — and  where  I  have  not 
the  hooka  are  all  one  way  upon  that  matter — 
it  Is  the  commonest  thing  on  earth  to  put  in  the 
,  criminal  made  clear  down  to 
of  the  trial,  down  to  the  hour  of  the 
trial.  Is  it  not?  If  he  makes  a  confession  the 
moment  the  officer  ifl  bringing  him  and  putting 
him  into  the  dock,  it  may  be  used  against  him. 
But  who  ever  heard  that  it  gave  the  prisoner 
the  right  to  introduce  what  he  said  to  his  asso- 
ciate, what  he  said  to  his  servant,  what  he  said 
to  his  neighbor,  after  the  act  was  done,  be  the 
act  whatever  it  may? 

It  is  said  you  must  allow  him  to  put  this  in 
because  the  President  cannot  defend  himself 
otherwise.  He  has  all  the  facts  to  defend  him- 
self with.  What  I  mean  to  sayis  that  he  shall 
not  defend  himself  by  word  of  mouth.  I  do 
not  claim  that  the  conspiracy  was  made  between 
the  2l8t  of  February  and  the  9th  of  March.  I 
claim  that  it  was  made  before  that  time  ;  and 
I  tliink  we  shall  be  able,  before  we  get  through, 
to  convince  everybody  else  of  it.  1  claim  that 
we  find  certain  testimony  of  it  between  these 
two  dates. 

Now,  understand  me.  I  do  not  object  to 
asking  Mr.  Thomas  what  he  said  to  Mr.  Bdr- 
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LB1GH,  what  he  said  to  Hr.  Wilkeeon,  what  be 
said  to  Mr.  Karsner,  what  he  said  to  anybody, 
where  we  have  put  in  what  he  saidj  but  I  do 
object  to  his  putting  in  any  more  of  the  Presi- 
dent's declarations  after  the  act  done.  I  do 
not  want  any  more  sach  exhibitions  as  this. 
When  a  simple  order  is  given  by  the  President 
to  his  subordinate,  a  very  harmless  thing,  quite 
in  common  course,  it  is  given  to  him  with  a 
flourish  of  trumpets.  "Mow,  I  want  you  to 
sustain  the  Constitution  and  laws;"  and  the 
officer  says,  "I  will  sustain  the  Constitution 
and  the  laws."  Do  we  not  understand  what 
ell  that  was  done  for?  It  was  a  part  of  the 
defense  got  up  there  at  the  time ;  a  declaration 
made  to  be  put  in  here  before  jou  or  before 
some  court. 

Nobody  can  doubt  what  that  was  for.  Did 
be  ever  give  any  other  order  to  ThoLuas  or  any 
other  oMcer  and  say;  "Now,  sir,  here  is  a 
little  order,  and  I  want  you  to  sustain  the 
Constitution  and  laws  ;  I  am  going  to  sustain 
the  Constitution  and  laws,  and  you  must  sus- 
tain the  Constitution  and  laws;"   and   then 

■  solemnly  for  that  officer  to  say,  "I  will  sus- 
tain tbe  Constitution  and  the  laws."  Did  you 
ever  bear  of  that  in  any  other  ease  7  Why 
was  it  done  in  this  case?  It  was  done  for  tbg 
purpose  of  blinding  whatever  court  should  try 
the  case,  in  order  that  it  might  be  put  in  as  a 
justification.  "Oht  I  did  not  mean  to  do 
anything  but  sustain  the  Constitution  and  the 
laws,  and  I  said  eo  at  tbe  time."  That  decla- 
ration was  put  in  oat  of  the  usual  and  ordinary 
course,  audit  is  to  prevent  any  more  of  that 
sort  of  declarations  got  up,  manufactured  by 
this  criminal  at  the  time  when  he  was  going 
into  his  crime  and  after  the  crime  was  com- 
mitted, that  I  make  the  objection.  Under 
sncb  circumstances  to  give  him  the  opportu- 
nity to  manufacture  testimony  in  this  way 
never  was  heard  of  in  any  court  of  justice. 

Mr.  EVARTS.  Mr.  Cbief  Justiceand  Sen- 
ators, if  the  crime,  as  it  is  called,  of  the  Presi- 
dent of  the  United  States  was  complete  when 
this  written  order  was  banded  by  htm  to  Gen- 
eral Thomas  and  received  by  General  Thomas, 
why  have  theManagersoccupiedyour attention 
with  other  and  later  proceedings  in  his  behalf  of 
tbe  removal  of  Mr.  Stanton?  The  first,  the 
only  act  in  regard  to  that  removal  which  the 
Managers  introduced,  was  of  the  22d  of  Feb- 
niary,  and  the  presentation  of  General  Thomas, 
asd  then  with  the  purpose,  as  it  was  said,  of 
forcibly  ejecting  Mr.  8tanton  from  tbe  office  of 

■  Secretary  of  War.  That  is  the  act— that  is  the 
feet — that  is  the  res  jwice  on  which  tfaey  stand  ; 
and  it  was  by  t^e  combination  of  the  delegate 
from  Dakota  invited  to  attend  and  take  part 
in  that  act  where  the  force  was  sought  to  be 
brought  into  this  case  in  the  intention  of  the 
President  of  the  United  States;  and  then  the 
evidence  connecting  the  intention  of  the  Presi- 
dent of  tbe  United  States  with  this  act,  this 
fiict,  this  res  gestae  of  the  22d  was  drawn  from 
the  beusay  evidence  of  what  General  Thomas 


had  said,  and  upon  the  pledge  of  the  Manors 
that  they  would  connect  tbe  President  with  it. 

tice  and  in  the  Senate  of  the  United  States, 
the  Managers  of  the  House  of  Representa- 
tives, speaking  "  in  tbe  name  of  all  the  people 
of  the  United  States,"  object  when  we  seek  to 
show  what  did  occur  between  tbe  President 
and  General  Thomas  up  to  the  time  of  the  only 
act  and  fact  they  introduced  on  the  22d  by  hear- 
say' evidence  of  General  Thomas's  statements 
of  what  he  meant  to  do.     They  sought  to  im- 

Slicate  the  President  in  the  intended  force  to 
e  used  by  that  hearsay  testimony  upon  the 
pledge  that  they  would  connect  the  President 
with  it  I  and  we  offer  the  evidence  that  we  said 
in  the  hrst  instance  should  have  been  brought 
here  under  oath  of  this  agent  or  actor  himself 
to  prove  "what  the  connection  of  the  President 
was.  When  that  hearsay  has  been  let  in,  sec- 
ondary evidence,  and  we  undertake  to  show  hy 
the  oath  of  the  actor,  the  agent,  the  officer, 
what  really  occurred  between  him  and  the 
President  of  the  United  States,  they  say  that 
is  of  no  consequence,  that  is  no  part  of  the 
res  geilcB,  and  that  is  no  part  of  evidence  show- 
ing what  the  relation  between  the  parties  was. 
Why,  Mr.  Chief  Justice  and  Senators,  if  the 
learned  Managers  had  objected  that  General 
Thomas  was  not  to  be  received  as  a  witness 
because  he  was  a  coconspirator,  a  cocrim- 
inal,  some  of  the  observations  of  tlie  learned 
Manager  might  have  some  application  ;  but 
that  is  not  the  aspect,  and  that  is  not  the  claim 
in  which  the  matter  is  presented  to  your  no- 
tice. It  is  that  General  Thomas  being  a  com- 
petent witness  to  speak  the  truth  here  as  to 
whatever  is  pertinent  to  this  case  is  not  to  be 
permitted  to  say  what  was  the  agency,  what 
was  the  instruction,  what  was  the  concomitant 
observation  of  the  President  of  the  United 
States  that  attended  every  interview  antece- 
denttothetime  which  they  have  put  ill  evidence. 
So,  too,  they  have  sought  to  give  evidence 
of  intent,  gathered  from  a  witness  who  over* 
beard  what  General  Thomas  said,  pertinent, 
as  they  supposed,  on  tbe  9tb  of  March,  and 
that  is  upon  the  idea  that  General  Thomas  had 
been  empowered  by  the  President  to  say  or 
do  sometiiing  that  made  his  statements  perti- 
nent to  commit  the  President.  Now,  if  tbey 
can  show,  through  General  Thomas,  hy  hear- 
say, what  they  claim  is  to  implicate  tbe  Presi' 
dentin  intent,  runningiip  to  the  9th  of  March, 
we  can  prove  by  General  Thomas,  up  to  any 
date  in  respect  to  which  tbey  offered  evidence, 
al!  that  did  occur  between  the  President  and 
himself,  in  order  that  if  there  be  connection 
that  may  be  made  accurate  and  precise,  and 
if  there  be  no  connection  that  disconnection 
be  made  absolute  and  complete. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  I  desire,  to  the  right  under- 
standing of  this  controversy,  that  the  question 
to  which  my  associate  Manager  objected  may 
be  reported  by  the  Secretary. 
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The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  the  question  to  writing. 

The  question  was  reduced  to  wrilieg,  and 
read  aa  follows : 

What  occurrsd  between  the  President  and  yonr- 
aelf  .It.  tiKit  aceODd  intotview  on  the  2l8t? 

Mr.  Manager  BINGHAM.  The  Senators 
will  notice  that  the  attempt  is  now  made  for 
the  fi-FSt  time  in  the  progress  of  this  trial,  and 
I  think  is  made  here  for  the  Srst  time  in  the 
presence  of  any  tribunal  of  JQStice  inthiseonn- 
try  hy  respectable  counsel,  to  introduce  in  the 
defease  of  an  accused  criminal  his  own  declar- 
ations made  afler  the  fact.  Before  this  second 
interview  referred  to  in  the  question,  the  crime 
charged  in  the  first  article,  if  crime  it  be,  was 
committed  and  complete.  The  Ume  has  not 
yet  come,  Senators,  for  the  full  discussion  of 
the  question,  whether  it  was  a  crime  for  Andrew 
Johnson,  on  the  21st  day  of  February,  IS6S, 
with  intent  to  violate  the  act  regulating  the 
tenure  of  certaiu  civil  offices,  to  issue  an  order 
for  the  removal,  as  averred  in  the  first  article- 
not  "removing"  as  the  counsel  stated,  but 
"  for  the  removal  of" — the  Secretary  of  War 
from  the  Department  of  War  not  only  in  con- 
travention of  the  express  terms  of  that  act  itself, 
bat  in  defiance  of  the  action  of  theSenatethen 
had  upon  the  Buspettsion  nuder  the  same  law. 
by  the  same  President,  of  the 
and  whereof  he  had  notice, 
stand  ready,  as  the  learned  C' 

St  to  make  the  challenge  ii     „ . 

the  case,  to  say  that  if  the  ten ure-of-o Bice  act 
be  a  valid  act,  the  attempt  to  remove  in  con- 
travention of  the  provisions  of  that  act  which 
declares  a  removal  to  be  a  misdemeanor,  is 
itself  a  misdemeanor,  not  simply  at  common 
law,  but  hy  the  laws  of  the  United  States.  I 
am  not  surprised  that  this  utterance  was  made 
at  this  stage  of  the  (ase ;  for  the  learned  coun- 
sel who  closed  his  elaborate  and  exhaustive 
argument  in  the  defense  had  ventured  upon  the 
bold  declaration  here  in  the  presence  of  the 
Senate,  that  an  attempt  to  commit  a  misde- 
meaner,  made  such  by  the  laws  of  any  sover- 
eignty upon  the  earth,  was  not  itself  a  crime 
consummated  by  the  very  attempt,  and  itself  a 


same  Secretary, 

For  myself,  I 

^unsel  has  seei} 

'  ■  i  stage  of 


I  pass  that  question  now;  with  all  respecti 
say  it  ought  not  to  have  been  referred  to  in  this 
discussion.  The  only  question  before  the  Sen- 
ate is  whether  it  is  competent  for  an  accused 
criminal,  high  or  low,  official  or  unofficial, 
President  or  private  citizen,  after  the  fact 
charged  Bgaiuat  him,  to  make  evidence  for  him- 
self by  his  own  declarations  either  to  a  co- 
conspirator or  to  anybody  else.  That  is  all  the 
point  there  is  involved  in  this  question ;  and  I 
reiterate  what  was  said,  doubtless  after  due  re- 
flection, bymy  associate  Manager,  that  there  is 
not  an  authority  fit  to  be  brought '  ' 


himself,  after  the  fact,  by  his  own  declara- 

I  am  amazed  at  the  declaration  of  counsel 
that  the  Senate  have  admitted  hearsay  in  behalf 
of  the  prosecution.  Senators  upon  reflection 
can  assent  to  no  such  proposition.  The  decla- 
ration of  coconspirators  made  in  the  prosecu- 
tion of  the  com  m  on  purposes  or  common  design, 
never  was  held  to  be  hearsay  e\idence.  On 
the  contrary,  it  is  primary  evidence,  and  in  the 
langoage  of  one  of  our  own  courts,  in  most 
instances,  it  is  the  only  evidence  which  the 
natnre  of  the  case  ever  admits  of.  It  rests 
upon  the  simple  proposition  of  the  law  which 
addresses  itself  to  the  common  judgment  and 
the  common  sense  of  mankind  that  what  one 
man  does  bj  another  he  does  himself  If  the 
President  conspired  with  Lorenzo  Thomas  to 
violate  the  laws  of  this  country,  and  by  his 
written  letter  of  authority  sent  him  forth  to 
violate  the  law,  he  made  him  his  agent,  and 
in  the  language  of  the  law,  whatever  Lorenzo 
Thomas  did  m  the  prosecution  of  that  agree- 
ment to  do  an  unlawful  act  between  himself 
and  the  President,  is  evidence  not  simply 
against  himself,  but  against  his  principal. 

It  is  the  law  of  this  country  and  of  every 
other  country  where  the  common  law  is  ob- 
served ;  it  is  a  question  no  longer  open  for  dis- 
cussion, and  I  may  add  that  the  question  that 
is  raised  here  is  one  that  is  not  open  for  dis- 
cussion, for  I  venture  to  say  that  every  text- 
book that  treats  of  the  law  of  evidence  declares 
that  the  declarations  of  an  accused  after  the 
fact  are  never  admissiFile  upon  his  own  motion. 
All  that  is  said  at  any  one  given  time  when 
any  part  of  what  is  said  on  that  occasion  has 
been  admitted  for  the  prosecution,  is  admis- 
sible. But  that  IS  not  the  question  before  the 
Senate-  at  all.  This  is  a  subsequent  conver- 
sation between  himself  and  his  coconspirator 
after  his  crime  was  complete,  after  he  had  sent 
forth  his  letter  of  authority  to  Thomas,  after 
he  had  issued  the  order  for  the  removal  of 
Stanton,  after  the  demand  had  been  made  by 
Thomas  for  the  surrender  of  the  office.  On 
the  evening  of  the  21st  day  of  Februaiy  there 
is  aconversation  between  these  coconspirators, 
confessedly  conspirators  if  your  law  be  valid, 
upon  their  own  answer  before  the  Senate,  in 
order  to  exculpate  themselves.  I  say  to  Sena- 
tors that  it  is  trifling  with  justice,  trifling  with 
that  justice  which  was  this  day  invoked  in  your 
presence,  to  allow  any  man  to  make  evidence 
in  this  manner  for  himself  aft«r  the  fact. 

How  easy  it  was  for  him  to  say  to  Mr. 
Thomas  that  night  when  he  found  that  inqaiiy 
was  being  made  in  the  Capitol  touching  this 
criminal  agreement  between  them,  "  Why,  Mr. 
Thomas,  our  only  object  is  peacefully  and 
quietly  to  appeal  to  the  courts  of  justice;" 
"  Why,  Mr.  Thomas,  you  must  not  touch  the 
hair  of  the  head  of  the  Secretary  of  War;" 
".Why,  Mr.  Thomas,  we  both  have  the  pro- 
foundest  respect  for  the  decision  of  the  Senate 
this  day  maae,  notice  of  which  has  been  served 
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Djion  na ;"  "Why,  Mr.  Thomas,  we  both  recog- 
nise theoblkatiotisof  the  tenure- of- office  act ;" 
"  Why,  Mr.  rbomas,  it  is  farihest  from  ourin- 
tcntion  to  violate  the  act  at  ali."  Sir,  the  law 
iJeclares  that  if  the  order  was  unlawful,  the 
nolawful  intent  laid  in  the  aTerraent  is  proved 
by  the  fact  itself,  and  he  can  never  disprove  it 
by  his  declarations.  Why,  then,  '  '  ' 
them  here?  Why  trifle  "-■''•  =—*■ 
ibis  way?    Th        1   has 


ith  justice  here  iu 


e  that  h 


bee 


Itl  d  in  every 
5  nate  of 
L    general 


d    g 


CE,     The  bacretary  will 


the  United 

rules  of  e 

law  gover  p 

exception 

rulings  o      h     S 

hitherto,       h         ( 

The  CH  EF    U 
read  the  question  c 

The  Secretary  read  as  follows ; 
What  ooearred  between  the  President  and  vour- 
Be!f  at  that  second  interviow  on  the  aist. 

The  CHIEF  JUSTICE.  The  question  is, 
is  the  question  just  read  admiaeible? 

Mr.  DEA.KE.  On  that  I,  ask  for  the  yeas 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — jeaa  42,  nays  10;  as  follows  i 
TEAS— Messrs.  Anthony,  Bayard,  Buckalew.  Cat- 
tall,  Cola,  ConkliQB,Co(bet£,  Davis,  Dison,rooiittlB, 
Edmnnda,  ferry,  Feasenden.  Fowler,  FrelinghnyseD, 
QriineB.Hflndpraon,HBndrioka,HowB,JohnBon,  Ma- 
Creery,  Morgan.  Motrin  of  Maiae,  Morrill  of  Ver- 
mont, Morton.  Norton,  Patl«raon  of  Now  Hampahire, 
Patteraon  of  lunDasaee,  Pomeroy,  Boas.  Shcrmiui, 
SDraeue,  Stewart,  Sumner,  Tipton,  Trumbnll,  Van 
Winkle,  Vickers,  Willey.  Williams.  Wilaon.  and 
YBte3-42. 

"NATS— Meaara.  Cameron,  Chandler,  Conness,  Cro- 
icin,  Dro^e,    llarlan.  llaward.  Sye.  Ramsey,   and 
Th^ei— 10. 
HOT  VOXIKG— Messrs.  Saulsbnry  and  Wade-2. 

So  the  Senate  determined  the  question  to  be 
admissible. 

The  CHIEF  JUSTICE.  The  question  will 
be  read  to  the  witness. 

The  Secretary  read  the  question,  as  follows; 

self  at  that  second  interview  on  the  2kt. 

The  Witness.  I  stated  to  the  President 
that  I  had  delivered  the  communication,  and 
that  Mr.  Stanton  gave  this  answer:  "Do  you 
wish  me  to  vacate  at  once  or  will  you  give  me 
time  to  take  away  my  private  property?"  and 
that  1  replied  "act  your  pleasure."  I  then 
said  that  after  delivering  the  copy  of  the  letter 
to  hira  he  said:  "I  do  not  know  whetlierlwill 
obey  your  instructions  or  resist  them."  This  I 
men  tioned  to  the  President,  aodhisanswerwas; 
'  -  Very  well ;  go  and  take  charge  of  the  office 
and  perform  the  duties." 

By  Mr.  Stanbert: 

Question.  Was  that  all  that  passed? 

Atiswer.  That  is  about  all  that  passed  at  that 

Question.  What  time  in  the  afternoon  w 
that? 

AnstBer.  This  was  immediately  after  giyi 
the  second  letter  to  Mr.  Stanton. 


Mr.  Manager  BUTLER.  We  withdraw  all 
objection  to  that  conversation.     [Laughter.] 

Mr.  STANBERY.     Whether  you  do  or  not 

is  in.    The  withdrawal  is  ex  post  fado.    [To 

e  witness.]  Was  this  before  or  after  yon  got 
Stanton's  order? 

Ansaer.  It  was  after. 

Question.  Did  yon  see  Stanton  again  that 
afternoon  7 

Anauier.  I  did  not. 

Qaestion.  Or  the  President? 

Answer.  Not  after  I  left  him  this  time. 

Question.  What  first  happened  to  yoo  the 
nest  morning? 

Ai%swer.  Thefirst  thing  that  happened  to  me 
next  morning  was  the  y>pearance  at  my  house 
of  the  marshal  of  the  District,  with  an  assist- 
ant marshal  and  a  constable,  and  he  arrested 

Qiiestion.  Wlat  time  in  the  morning  was 
that? 

Answer.  About  eight  o'clock,  before  I  had 
ray  breakfast.  The  command  was  to  appear 
forthwith.  I  asked  if  he  would  permit  me  to 
see  the  President ;  I  simply  wanted  to  inform 
him  that  I  had  been  arrested.  To  that  he 
kindly  assented,  though  he  said  he  must  not 
lose  sight  of  me  for  a  moment.  I  told  him 
certainly  I  did  not  wish  to  be  out  of  his  sight. 
He  went  with  me  to  the  President's  and  went 
into  the  room  where  the  President  was.  1 
stated  that  I  had  been  arrested,  at  whose  suit 
1  did  not  know 

Mr.  ManagerBUTLEE.  Stop  one  moment. 
Does  the  presiding  officer  understand  the  ruling 
to  go  to  this,  to  allow  what  occurred  the  next 
day  to  be  brought  in? 

The  CHIEF  JUSTICE,  The  Chief  Justice 
so  understands  it. 

Mr.  STANBERY.     Go  on.  General. 

The  Witness.  He  said  "  Very  well,  that  is 
the  place  I  want  it  in— the  courts,"  He  ad- 
vised me  then  to  go  to  you,  and  the  marshal 
Eermitted  me  to  go  to  your  quarters  at  the 
otel.  I  told  you  that  I  had  been  arrested  and 
asked  what  I  should  do 

Mr.  Manager  BUTLEB.  Wait  a  moment. 

Mr.  BVAKTS.  I  suppose  it  is  no  great 
matter  about  that. 

Mr.  STANBERY,  (to  the  Managers.)  Is 
that  part  of  the  conspiracy?     [Laughter.] 

Mr.  Manager  BUTLER.  I  have  no  doubt 
of  it.     [Laughter.] 

Mr.  STANBERY,  (to  the  witiiess.)  Dili 
you  go  to  court? 

Answer.  I  was  presented  by  the  marshal  to 
Judge  Cartter. 

Question.  What  happened  there? 

Anavier.  Jndge  Cartter 

Mr.  Manager  BUTLEB.     I  object. 

Mr.  STANBERY.  Were  you  held  to  bail 
or  anything  of  that  kind? 

Answer.  I  was  required  to  give  bail  in 
$5,000. 

Question.  And  then  dischai^ed  from  cus- 
tody? 
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Answer.  I  wos  then  discharged;  hiiUhcreis* 
one  point  that  I  vish  to  xlate  if  it  is  admia- 
Bible;  1  do  not  know  wbei  her  it  is  or  not.  1 
asked  liim  distinctly  what  tliat  bail  meant 

Mr.  MnonsetBUTLElt.    Stop. 

Mr.  STANBEUY.  Do  you  mean  that  jou 
Hiked  the  judge? 

The  Witness.  Yea;  I  asked  tho  judge  what 
it  meant.    He  said 

Mr.  ManagHrSaTLER.  Stop.  Does  your 
Honor  allow  ibat? 

Mr.  STANBERY.  That  is  another  part  of 
the  case,  and  we  will  come  to  that  after  a 
while,     [To  the  witness.]     How  long  did  yoa 

Ansilyei:  I  suppose  it  took  altogether  per- 
haps an  hour,  because  friends  came  in  to  give 
thn  bail.     I  had  nohody  with  we,  not  even  a 

Question.  After  yon  were  admitted  to  bail, 
did  you  go  again  to  the  War  Department  that 

Answer.  I  did. 

QiiesHon.  That  was  the  22d? 

Answer.  I  am  speaking  of  the  22c[ ;  but  I 
think  this  other  matter  is  important  to  me. 

Mr.  Manager  BUTLER.  I  will  withdraw 
the  objection  if  the  witness  thinks  it  important 

Mr.  STANBERY.  Veir  well ;  go  on  with 
the  explanation  you  wished  to  make. 

The  Witness.  I  asked  the  judge  what  it 
meant.  He  said  it  was  simply  to  present  myself 
there  at  half  past  ten  the  following  Wednesday. 
I  then  asked  him  if  it  suspended  me  from  any 
of  my  functions.  He  said  no,  it  had  nothing 
to  do  with  them.     That  is  the  point  I  want  to 

By  Mr.  STiSBERTr 

QuesHon.  When  did  you  nest  go  to  the  War 
Department  that  day? 

Answer.  I  went  immediately  from  there,  first 
stopping  at  the  President's  on  my  way,  and 
stating  to  him  that  I  had  given  bail.  He  made 
the  same  answer,  "Verywell;  we  want  it  in  the 
courts."  I  then  went  overto  lie  War  Office 
and  found  the  east  door  locked.  This  was  on 
the  22d  the  ofGce  was  closed.  I  asked  the 
meaaenger  for  my  key.  He  told  me  that  he 
had  not  got  it;  the  keys  had  all  been  taken 
away,  Mid  my  door  was  locked.  I  then  went 
Hp  to  Mr.  Stanton's  room,  the  one  that  he  oceu- 

Eies  as  an  ofEee,  where  he  receives.     I  found 
ira  there  with  some  six  or  eight  gentlemen, 
some  of  whom  I  recognized,  and  I  understood 
afterward  that  they  were  all  members  of  Con- 
gress.    They  were  all  silting  in  a  semi- ellipsis, 
the  Secretary  of  War  at  the  apex.     I  came  in 
the  door.     I  stated  that  I  came  in  to  demand 
the  office.     He  refused  to  give  it  to  me,  and 
ordered  me  to  my  room  as  Adjutant  General. 
I  refused  to  obey,     Imadethedemandasecond 
and  a  third  time.     He  as  often  refused  and 
often  ordered  me  to  my  room.     He  then  aai 
"You   may   stand   there;   stand   as  long 
you  please."      I  saw  nothing  further  was  to 


I,  and  I  left  tho  room  and  went  into  Gen- 
eral Schrivcr's  ofBce,  sat  down  and  had  a  chat 
with  him,  he  being  an  old  friend.  Mr.  Stan- 
ton followpd  mo  in  there,  and  Governor  Mooit- 
nBAT>,  member  of  ConRressfrora  Pittsbarg.  Ho 
told  Governor  Moorbeap  to  note  the  conver- 
sation, and  I  think  he  look  notes  at  a  side 
table.  He  asked  me  pretty  much  the  same 
questions  as  before. 

Queslion.  State  what  he  did  ask? 

Anavxr.  Whether  I  insisted  upon  acting  as 
Secretary  of  War  and  should  claim  the  offlcc. 
I  gave  a  direct  answer,  "Yes  ;"  and  I  think  it 
was  at  that  time  I  said  I  should  also  require 
the  mails.  I  said  that  on  one  occasion,  and  I 
think  then.  I  do  not  know  whether  it  is  on 
the  memorandum  or  not.  Then  there  was 
some  little  ciiat  with  the  Secretary  himself. 

Quesfiiyn.  Between  you  and  the  Secretary? 

Answer.  Between  me  and  the  Secretary. 

Question.  Had  these  members  of  Congress 
withdrawn  then  ? 

Answer.  Yes,  sir. 

Question.  Now,  tel!  ua  what  happened  be- 
tween you  and  the  Secretary  tthec  they  with- 

Answer.  I  do  not  recollect  what  first  oc- 
curred; but  I  said  to  him,  "tlie  next  time 
you  have  me  arrested"^for  I  had  found  out 
it  was  at  his  suit  I  was  arrested  ;  I  had  seen 
the  paper 

Mr.  Manager  BUXLEE.  Stop  a  moment. 
I  propose,  Mr.  President,  to  object  to  the  con- 
versation between  the  Secretary  and  General 
Thomas  at  a  time  which  we  have  not  pat  in, 
because  we  put  in  only  the  conversation  while 
the  other  gentlemen  were  there.  This  is^ome- 
thing  that  took  place  after  they  bad  withdrawn. 

Mr.  STANBBHY.  What  is  the  difference : 
they  did  not  stay  to  hear  the  whole. 

The  CHIEF  JUSTICE.  It  appears  to  have 
been  immediately  afterward  and  part  of  the 

^  Mr.  STANBERY.     The  same  conversation 
went  right  on. 

Mr.  Manager  BUTLER.  Will .  General 
Thomas  say  it  was  the  same  conversation? 

The  Witness.  Mr.  Stanton  turned  to  me 
and  got  talking  in  a  familiar  manner. 

Mr.  Manager  BUTLER.     Go  on,  then,  sir. 

The  Witness.  I  said  "  The  next  time  yon 
have  me  arrested,  please  do  not  do  it  before  I 
get  something  to  eat."  I  said  I  had  had  noth- 
ing to  eat  or  drink  that  day.  He  put  his  hand 
aronnd  my  neck,  as  he  sometimes  does,  and 
ran  his  hand  through  my  hair,  and  turned 
aronnd  to  General  Schriver  and  said,  "  Schri- 
ver,  you  have  got  a  bottle  here;  bring  it  out." 
[Laughter.] 

By  Mr.  Stanbert  : 

Question.  What  then  took  place? 

Answer.  Schriver  unlocked  his  case  and 
brought  out  a  small  vial,  containing,  I  sup. 
pose,  about  a  spoonful  of  whisky,  and  stated 
at  the  same  time  that  he  occasionally  took  a 
little  for  dyspepsia.     [Laughter.]    Mr.  Stan- 
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ton  took  that  and  poured  it  into  a  tumbler  and 
divided  it  equally  and  ve  drank  it  together. 

Question,  A  lair  division? 

Ansieei:  A  fair  divieioi],  because  he  lield  up 
the  glasses  to  the  light  and  saw  that  they  each 
hadabout the  same,  and  wc  each  drank.  [Laugh- 
ter.] Presently  a  messenger  came  in  with  a 
botUe  of  whisky,  a  full  bottle ;  the  cork  was 
drawn,  and  he  and  I  took  a  drink  together. 
"Now,"  said  he,  "this,  at  least,  ia  neutral 
ground,"     [Laughter.] 

Question.  Was  that  all  the  force  exhibited 
that  day? 

AnsiBer.  That  was  all. 

Question.  Have  you  ever  at  any  time  at- 
tempted to  exercise  any  force  to  get  into  that 
office? 

Answer.  At  no  time. 

Question.  Have  you  ever  had  any  instruc- 
tions or  directions  from  the  President  to  use 
Ibroe,  intimidation,  or  threats  at  any  time? 
_  Mr.  Manager  BUTLER.  _  Wait.  "At  any 
time?"  That  would  bring  it  down  to  to-day. 
i  supposed  the  ruling  did  not  come  down  to 
ta-day.  Any  time  prior  to  the  21ijt  or  22d  of 
February  I  am  content  with  your  inquiring 
about,  but  1  still  must  ol;iJect  to  putting  !u  what 
was  said  yesterday. 

Mr.  STANBEBY.  On  the  9th  of  March 
you  say  it  still  continued. 

Mr.  Manager  BUTLER.  The  9th  of  March? 

Mr.  81'ANBERt.  Then  we  will  inquire 
prior  to  the  9th  of  March. 

Mr.  Manager  BUTLER.  I  have  said  nothing 
about  that.  I  say  the  9tb  of  March  is  just  as 
bad  as  it  would  be  to-day.  I  object  to  any  time 
atler  the  act.  He  was  impeached  on  the  22d 
of  February,  and  I  suppose  got  up  his  case 
after  that. 

Mr.  BVARTS.  We  have  a  right  to  nega- 
tive up  to  the  point  at  which  you  have  given 
any  positive  evidence,  which  is  the  Hth  of 
Murcn. 

Mr.  Manager  BUTLER.  We  have  giien  no 
evidence  of  what  the  President  haa  said  or  the 
instructions  that  came  from  the  President.  We 
have  given  evidence  of  what  Mr.  Thomas  has 
said,  and  that  is  entirely  adifferent  thing.  You 
may  ask  him  if  he  said  bo  to  ilr.  Karsner;  but 
if  there  is  anything  in  any  rule  of  law,  if 
,ia  to  be  held  at  all,  this  testimony  canno 

''\k!'EVARTS.  Mr.  Chief  Justice,  the  pi 
if  anything,  by  which  Mr.  Karsner  was  allowed 
to  speak  of  the  interview  between  General 
Thomaa  and  himself  of  the  Qlii  of  March  was 
that  General  Thomas's  statements  then  made 
might  be  held  to  be  either  from  something  that 
had  been  proved  on  the  part  of  the  Managers, 
or  froni  something  that  would  be  proved  on  the 
part  of  the  Managers,  acoramittal  of  the  Pres- 
ident. Now,  certainly,  under  the  ruling  that 
has  been  made,  as  well  as  under  the  necessa 
principles  of  law  and  justice,  the  President 
entitled  to  negative,  through  the  witness  wl  . 
kuowB,  anything  that  proceeded  from  htm,  the 


.witnesa.  as  brought  in  testimony  here,  having 
been  authorized  by  anything  that  occurred  be- 
tween the  President  and  bimaelf, 

Mr.  Manager  BUTLER-  I  do  not  propose 
to  argue  further.  If  it  is  not  self-evident  to 
everybody,  no  argument  can  make  it  jjlainer. 
I  simply  object  to  a  question,  which  is  this  : 
"What  have  been  the  directions  of  the  Pres- 
ident down  to  the  9tli  of  March,"  after  he  had 
been  impeached?  Becau»e,  if  hecanput  them 
in  down  to  the  9th  of  March,  he  can  down  to 
to-day ;  and  to  prove  that  Mr.  Karsner  did  not 
say  a  thing  to  Mr.  Thomas  they  offer  to  prove 
that  the  President  did  not  say  a  thing  to  Mr. 
Thomas. 

Mr.  BVAETS.  That  is  nottbe  point.  The 
point  is  not  that  we  can  show  affirmatively 
every  conversation,  but  negatively  we  can  show 
up  to  and  including  the  date  concerning  which 
they  have  given  anything  in  evidence  by  which 
they  claim  to  implicate  Uie  President,  that  he 
up  to  that  time  had  never  given  any  instruc- 
tions or  declarations  justifying  the  use  of  force. 
it  is  of  the  9th  'of  March  they  have  given 
evidencethat  this  witness  then  meant  presently, 
infuiuro,  to  kick  Mr.  Stanton  out ;  and  now  we 
propose  to  show  that  up  to  that  conversation 
the  President  of  the  United  States  bad  never 
given  authority  or  directions  of  any  kind  to 

" "  •.  Manager  BUTLER.  How  does  that 
prove  that  Mr.  Thomas  did  not  say  so  ? 

Mr,  EVARTS.  It  does  not  prove  it  in  the 
least.  It  only  proves  that  he  said  it  without 
authority  of  the  President  of  the  UnitedStateg, 
which  is  the  whole  point  on  your  point  of 
proving  that  he  said  it  all. 

Mr.  Manager  BINGHAM-  In  otherwords, 
Mr.  President,  I  desire  to  say  the  proposition 
now  is  for  the  witness  to  swear  to  conclusions, 
not  to  what  the  President  did  say,  not  to  what 
the  President  did  do,  but  to  his  conclusion  that 
all  he  said  and  all  he  did  did  not  autlioriae  him 

The  CHIEF  JUSTICE.  The  counsel  for  the 
President  will  reduce  the  question  to  writing, 
if  they  press  it. 

The  question  being  reduced  to  writing  was 
read,  as  follows; 

Did  the  President,  at  any  time  prior  to  or  iDClufl- 
ing  tho  eth  of  Maroh,  autliorise  or  diro«l  yon. to  ksb 


itar  Officer 


The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  this  question  to  the  Senate.  Sen- 
ators,you  who  ate  of  opinion  that  the  question 
is  admissible  will  say  "  ay,"  and  those  of  the 
contrary  opinion  will  say  "no." 

The  qaestion  being  put,  was  decided  to  be 
admissible. 

Mr.  STANBEBT.  Answer  the  question 
now,  General. 

The  WiTKESS-     Read  it,  if  you  please. 

The  Secretary  read  the  question,  as  follows ; 

Did  tlie  President  at  any  t'lma  prior  to  or  inolnd- 
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,e  \^ar  OBco 


ir  threats 


9  get  poBae93ion  o 


The  Witness.    He  did  DOt 

By  Mr.  Stanbeby: 

Question.  Now  please  state  ^ 
tion  you  had  with  Mr.  Burleigh  ou  the  night 
of  the  2Iat  of  Februarj  ? 

Answer.  He  eame  to  my  liouae  and  asked 
me  in  reference  to  this  matter  of  my  beioK  np- 


Mr.  Stanton  and  myself,  and  I  think 
it  was  that  which  led  him  to  ask  me  "What 
are  you  going  to  do?"  Mr.  Stanton  having 
said  he  did  not  know  whether  he  would  obey 
my  instructions  or  resist  them.  There  are  two 
persons  I  spoke  with.  To  one  I  said,  that  if 
I  found  my  door  locked,  or  if  I  found  the  War 
Office  locked,  I  would  brealc  open  the  door; 
and  to  the  other  I  said  I  would  call  upon  Gen- 
eral Grant  for  force.  I  haye  got  tbeni  mixed 
up;  I  do  not  know  which  expression  I  used  to 
Mr.  Wilkeson,  but  one  to  him  and  the  other 
to  Dr.  BunLEiGH.  I  made  use  of  both  ex- 
pressions that  evening  however,  one  to  Mr. 
Wilkeson  and  one  to  Dr.  BcnLEiGH  ;  I  do 
not  suppose  it  makes  any  difference  which. 
Their  testimony  shows  that  better  than  mine. 
Mr.  BuBLEiGH  asked  me  what  time  I  was  going 
to  the  War  Office.  Itold  himlwoiildbe  there 
about  ten  o'clock  the  next  day.  This  was  the 
night  of  the  21st  I  was  talking  to  him.  The 
conversation  was  a  short  one ;  he  very  soon 
left  me,  saying  he  would  call  again.  I  think 
he  said  he  would  come  up  to  the  War  Office 
the  next  morning. 

QuesHon.  Did  you  ask  him  to  go  7 
Answer.  I  did  not.  I  thinkhe  said  hewonld 
come  and  see  the  fan,  or  something  of  that 

QuesHon.  What  was  the  conversation  you 
had  with  Mr.  Karsner  on  the  Oth  of  March? 

Answer.  I  would  like  to  describe  that. 

Question.  What  do  you  know  of  Mr.  Kars- 
ner? 

Answer.  I  knew  nothing  about  him  whatever 
until  I  had  seen  him  then.  If  I  had  been  asked 
the  question,  I  should  have  said  I  bad  never 
seen  him,  though  mj  attention  was  once  called 
to  the  fact  that  I  did  once  see  him  In  the  spring 
of  1827,  wien  I  happened  to  be  at  home  with  a 
severe  spell  of  sickness.  I  did  see  him  on  that 
occasion.  I  suppose  there  were  circumstances 
brought  it  to  my  mind. 

Question.  What  took  placo  at  the  Presi- 
dent's? 

Answer.  It  was  toward  the  end  of  the  Pres- 
ident's reception,  and  I  was  walking  with  Gen- 
eral Todd,  and  was  abontgoingoutof  Ihedoor 
when  I  found  that  this  person  rushed  forward 
and  seized  me  by  the  hand,  I  looked  surprised, 
because  I  did  not  know  him.  He  mentioned  his 
name,  but  I  could  not  recollect  it.  I  understood 
him  to  say  that  he  was  from  New  Castle,  my 
native  village.  He  certainly  used  both  diose 
words ;  but  be  says  he  did  uo(;  it  is  pos^ble 
C.  L— 19. 


he  did  not.  as  be  says  he  only  stated  that  he 
was  from  New  Castle  county.  I  may  be  mis- 
taken }  I  do  BOt  want  to  do  him  injustice.  He 
said  he  knew  my  father  and  my  brother,  and 
that  he  had  known  me  forty  years  before.  I 
suppose  that  would  have  been  about  the  time 
I  spoke  of;  but  1  have  no  recollection  of  it  at 
all.     He  held  on  to  my  hand.     I  was  surprised 

me  as  if  I  had  been  an  intimate  relation  of  bis 
for  years. 

Mr.  Manager  BUTLER.  Stop  a  moment. 
I  suppose  this  is  a  little  improperto  give  his  sur- 
prises. Tell  us  whatwBsdoneand  stated  there. 

Mr.  STANBEBY.  _  Go  on,  General. 

The  WtrsESS.  I  tried  to  get  away  from  him, 
and  be  then  said — he  wasa  Delawareao — "The 
eyes  6f  all  Delaware  are  upon  you,  [laugh' 
ter,J  and  they  expect  you  to  stand  fast."  1 
said:  "Certainly  I  shall  stand  fast,"  and  I  was 
about  leaving  when  he  seized  my  hand  again 
and  asked  me  a  second  time  the  same  ques- 
tion, saying  he  expected  me  to  stand  fast. 
Said  1;  "Certainly  I  will  stand  fast."  1  was 
smiling  all  the  time.  I  got  away  from  his 
hand  a  second  time,  and  he  seized  it  again  and. 
drew  me  further  in  the  room  and  asked  the 
same  question.  I  was  a  little  amused,  when  I 
raised  myself  up  on  mvtoes  in  this  way  [stand- 
ing on  tiptoes]  and  said;  "Why,  don't  you  see 
1  am  standing  firm!"  Then  he  put  this  in  my 
mouth:  "When  are  yon  ^oing  to  kick  that 
fellow  out,"  or  something  of  that  kind.  "Ob," 
said  I,  "we  will  kick  him  out  by  and  by." 

Question.  Are  you  certain  the  "  kicking 
out"  came  from  him? 

ATiswer.  Yea,  air — oh  yes.  [Laughter.]  L 
want  to  say  one  thing.  I  did  not  intend  any 
disrespect  to  Mr.  Stanton  at  all.  On  the  con 
trary,  he  has  always  treated  me  with  kindness, 
and  I  would  do  nothing  to  treat  him  with  dis- 

Question.  Had  you  ever  any  idea  of  kicking 
Mr.  Stanton  for  any  purpose. 

Answer.  No,  sir. 

Question.  How  came  you  to  use  the  word 
at  all? 

Answer.  Because  it  was  put  in  my  mouth. 

Quesiiiytt.  Did  you  say  it  seriously  or  in  a 
jocular  way? 

Answer,  (smilingly.)  I  was  very  glad  to  get 
away ;  I  went  out  at  once. 

Cross-examined  by  Mr.  Manager  Buti.eh  : 

Question.  Did  I  understand  yon  to  say  that 
there  had  been  no  unkind  feelings  between  yon 
and  Mr.  Stanton  ever? 

Answer.  No.  sir;  I  do  not  think  there  over 
had  been  any  unkind  feeling. 

Question.  Or  difference  of  opinion? 

Answer.  There  was  a  difference  of  opinion, 
I  suppose. 

Question.  Did  you  not  believe  that  be  sent 
you  away  from  the  office  of  Adjutant  General 
in  order  to  have  General  Townsend  carry  on 
.  that  office? 
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Atiswer.  I  do  not. 

Question.  You  do  not  so  believe? 

Answer.  No,  air. 

QuesMoii.  You  have  not  done  anything  in 
the  Adjutant  General's  office  aa  the  head  of 
tbat  department  for  how  many  years  up  to  the 
13thof  February  last? 

Answer.  I  was  a  abort  time  absent,  as  I  told 
you,  on  the  James  riier  making  exchanges 
with  the  rebel  commissioner ;  but  on  my  re- 
turn I  always  went  to  my  office.  The  first  time, 
perhaps,  that  I  was  detached  was,  1  think,  on 
the  23d  day  of —  I  ought  to  have  said  I  had 
gone  three  or  four  times  up  to  Pennaylvania. 

Mr.  Manager  BUTLER.  Please  answer  my 
question.  Yon  ought  to  do  that.  Since  what 
time,  up  to  the  13th  day  of  February  had  you 
done  anything  in  your  office  as  adjutant  gen- 
eral of  the  Army,  not  acting  inspector  general  ? 

Answer.  I  was  in  the  Adjutant  General'a 
office — I  have  got  the  date  here,  if  you  will  let 

Mr.  STANBERY.  Certainly ;  refer  to  your 
papers. 

The  Witness,  (prodacipg  papers.)  These 
are  my  original  instructions  to  go  down  on  the 
Missiaaippi  river. 

Mr.  Manager  BUTLER.  I  do  not  care  for 
the  precise  date.  Can  you  not  tell  me  the 
month  ? 

Answer.  I  would  rather  give  you  the  precise 
date.   I  have  it— the  25th  day  of  March,  18Q3. 

Question.  From  that  time  until  the  13th  of 
February,  1868,  have  you  ever  conducted  the 
business  of  the  Adjutant  General's  office? 

Answer.  The  14th  was  the  date. 

Question.  Up  to  the  13th  will  do  for  me 

Answer.  No,  sir. 

Question.  Have  you  alwaya  been  sent  upon 
outside  inspecting  duty? 

Answer.  Yes. 

Question.  Had  you  been  recommended  by 
Mr.  Stanton  to  be  retiretl  ? 

Answer.  That  I  cannot  aay.  I  waa  rei 
mended  by  General  Grant  to  be  retired, 
that  communication  went  t<]  Mr.  Stanton,  and 
Mr.  Stanton  tookitto  the  President,  aslunder- 
stood.     What  he  said  to  the  President  I  do  not 

Question.  The  President  overruled  General 
Grant's  recommendation  for  your  retiracy? 

Answer.  The  President  did  not  set  me  aside. 

Qttesliott.  He  overruled  that  recommenda- 
tion, did  he  not?  He  did  not  have  you  retired 
in  pursuance  of  that  recommendation,  did  he? 

Answer.  He  did  not. 

Question.  Did  you  ever  ask  Mr.  Stanton  to 
restore  you  to  office? 

Answer.  No ;  I  did  not. 

Qaestion.  If  there  waa  a  kindly  feeling  with 
him  all  the  tame  he  was  a  friend  of  yours,  and 
you  would  not  harm  a  hair  of  his  head,  cer- 
tainly not  kick  hira,  why  did  you  not  aak  him  ? 

Answer.  I  knew  perfectly  well  that  the  aer- 
vices,  especially  this  one  that  I  referred  to, 
were  very  important,  and  I  knew  he  said  him- 


self that  I  waa  the  only  one  who  could  do  the 
work,  and  therefore  he  sent  me. 

Question.  But  while  you  knew  the  servic« 
yon  were  sent  on  was  so  important,  and  yoii 
were  the  only  man  to  do  it,  you  did  ask  John- 
son, and  why  did  jou  not  ask  Stanton,  to  re- 
store you  ? 

Answer.  I  did  not  suppose  he  wanted  me  i;: 
the  office,  though  there  was  no  unkind  feeling. 
Question.  Only  he  did  not  want  you  there'.' 
Answer.  1  do  not  suppose  he  did. 
Question.  It  waa  perfectly  kindly,  escept 
that  he  did  not  want  you  about? 

Answer.  I  suppose  so.  I  waa  in  the  habit 
of  going  to  his  office  whenever  I  was  here ;  1 
did  it  many  a  time,  and  he  has  asked  me  to  do 
certain  things  in  his  office  there. 

Mr.  Manager  BUTLER.  Yon  have  an- 
swered all.  Now,  General  Thomas,  when  did 
you  first  receive  the  intimalJon  from  the  Pres- 
ident that  you  were  to  be  made  Secretary  of 
War? 

Answer.  The  President  sent  for  me  oa  the 
ISthofFebrnary. 

Quesiion.  Three   days  before   you  got  the 
order,  was  it? 
Answer,  Yes,  sir. 

Question.  Have  you  ever  stated  that  you  had 
1  intimation  that  you  would  be  appointed 
Secretary  of  War  earlier  than  that  ? 

Answer.  1  must  now  refer  to  »  paper  which 
1  suppose  you  have.  WhenI  was  asked  before 
one  of  the  committees  when  I  first  got  an  inti 
mation  I  supposed  they  were  referring  to  m/ 
going  in  the  Adjutant  General'a  office,  but  I 
never  had  an  intimation  before  the  18th  of 
February  tbat  the  President  had  any  idea  of 
making  me  Secretary  of  War. 

Qu^on.  Now,  if  you  will  pay  attention  Co 
my  question.  General  Thomas,  and  answer  it 
you  will  oblige  me.  My  question  was,  whether 
you  ever  stated  to  anybody  that  you  got  anch 
an  intimation  before  tiiat  time? 

Answer.  Not  to  my  knowledge,  unless  it  was 
before  that  committee,  aa  1  tell  you,  the  two 
things  were  mised  up. 

Question.  Did  you  not  swearthat  before  tlit^ 
committee? 

Answer.  I  afterward  made  a  correction  on 
that  paper. 

Question.  Eseuse  me ;  I  did  not  ask  you 
what  corrections  you  made;  I  asked  you  what 
you  swore  to? 

.Answer.  I  swore  that  I  had  received  an  inti- 
mation, but  I  found  that  it  was  not  so,  and  I 
had  a  right  to  correct  my  testimony. 

Question.  You  were  asked,  then,  before  tbi- 
committee,  not  the  Managers? 

Answer.  lam  notspeakingof  the  Managers, 
but  of  the  committee. 

Question.  You  were  asked  before  a  commit- 
tee of  the  IIouso  when  you  received  the  first 
intimation.  How  early  did  jou  swear  that  to 
be,  whether 2t  was  by  mistake  o      ''        '     " 
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mei't  office  must  ha-ve  been  made  some  two 
weeks  before  the  ocearrenoe,  perhaps. 

Qu/istion.  I  ask  now,  and  [  want  jou  again 
to  paj  attention  to  mj  question 

Answer.  I  know  your  question. 

QuesMoii.  How  early  did  yoQ  awear  that  you 
received  an  intimation  that  you  would  be  made 
Secretary  of  War? 

AnsJBer,  1  should  like  to  divide  those  two 
things.  I  told  you  that  I  corrected  my  evi- 
dence. 

Question.  I  am  diriding  them;  now  I  am 

fetling  to  what  you  swore  to  first;  l)y  and  by 
will  come  to  the  correction,  perhaps.  I  have 
disided  them.  Now  answer  my  question:  what 
did  you  swear  to  first  before  jou  took  advice? 

Mr.  STANBERY.  "Took  advice!"  Mon- 
BtrouB  I 

The  WtTNBsa.  I  awore  that  I  received  an 
intimation — I  thinkaa  intimation  from  Golonej 
Moore. 

Qtiestion.  I  did  not  ask  you  who  you  re- 
ceived it  from ;  I  asked  the  time  when  ? 

AnsKer.  1  cannot  tell  the  time ;  I  do  not 

Question.  What  time  did  you  swear  it  was? 

Answer.  I  say  I  do  not  know;  I  suppose 
two  or  three  weeks ;  I  cannot  say. 

Question,  Did  you  receive  it  from  Colonel 
Moore,  the  Military  Secretary  7 

Answer.  Receive  what? 

Question.  The  intimation  that  you  were  to 
be  made  Secretary  of  War? 

Aasiner.  No. 

Qaeslion.  Did  you  so  testify? 

Ansiner.  I  suppose  not,  because  I  tell  you 
the  two  cases  were  in  my  mind.  1  think  I 
have  answered  it  distinctly  enough.  The  hon- 
orable Manager  is  trying  to  mis  two  things, 
when  I  am  trying  to  separate  them. 

Question,  Now,  sir,  did  you  not  know  or 
believe  you  were  to  be  made  Secretary  of  War 
before  you  received  that  order  of  the  2l8i  of 
February  ? 

Answer.  No,  sir. 

Qvmtion.  Did  you  not  believe  yon  were? 

Ansicer.  The  18th,  I  said. 

Question.  Now  listen  to  the  question  and 
answer  it.  That  will  be  better.  I  ask  you  if 
you  did  not  know  you  were  to  be  made  Secre- 
tary of  Wjr  before  you  received  that  order  of 
the  2lBt— know  or  believe? 

Answer.  "  Know"  positive,  no. 

Question,  Did  you  not  believe  yon  were  to 
he? 

Answer.  I  thought  I  would  be,  beconae  it 
bad  been  intimated  to  me. 

Question.  Intimated  to  you  by  the  President 
himself? 

Answer.  Yes,  sir. 

Question.  Did  you  ■  tell  him  whether  you 
would  be  glad  to  take  the  office? 

Answer.  I  told  him  I  would  take  it ;  I  would 
obey  his  orders. 

Question.  What  made  yon  tell  him  that  you 
would  obey  l^s  orders? 


Ansuier.  BecanaehewasmyCommandcr-in- 
Chief. 

Question.  Why  was  it  necessary  to  tell  him 
you  would  obey  hia  orders  ? 

Answer.  I  do  not  know  that  there  was  any 
particular  necessity  in  it. 

Question.  Why  should  you  say  to  him,  when 
he  asked  you  to  be  Secretary  of  War,  that  you 
would,  and  would  obey  his  orders? 

Answer.  Certainly,  as  Secretary  of  War. 

Question.  Why  did  you  feel  it  necessary  in 
your  own  mind  to  say  that  you  would  obey  hia 
orders? 

Answer.  I  do  not  know  that  it  .was  particu- 
larly neceasacy. 

Question.  Why  did  you  do  it  ? 

Answer,  h  waa  a   very   natural    reply   to 

Question,  Tell  me  any  other  time,  when  you 
were  appointed  to  an  office,  that  yon  told  the 
appointing  power  you  would  obey  the  ordera? 

Mr.  EVARTS.  It  does  not  appear  he  waa 
appointed  at  any  other  time. 

Mr.  Manager  BUTLER.  Doesitnot?  [To 
the  witness,]  Have  you  not  been  appointed 
adjutant  general? 

Answer.  Certainly  ;   I  am  adjutant  general. 

Question.  At  any  other  time,  when  you  were 
appointed  to  office,  tell  me  whom  you  told  that 
you  would  obey  the  ordera? 

Answer.  I  do  not  know  that  I  told  any  one. 
The  other  appointments  I  got  in  the  ordinary 

Question.  Then  this  waa  an   extraordinary 

Answer.  Certainly  it  was ;  I  never  had  one 
of  that  kind  before.     [Laughter.] 

Question.  And  so  extraordinary  that  you 
thought  it  necessary  to  tell  the  President  be- 
fore you  got  it  that  if  he  would  give  it  to  you 
you  would  obey  his  ordera  ? 

Answer.  I  did  not  say  any  such  thing. 

Question,  You  did  so  toll  him? 

Answer,  I  did  tell  him  so. 


Answer.  Certainly. 

Quasiion.  What  ordera  did  joa  expect  to 
receive  that  you  found  it  necessary  to  tell  him 
you  would  obej"  them? 

Answer.  I  didnotknow  that  I  wasto  expect 
to  receive  any  particular  order. 

QaesHon.  Then,  before  yon  got  the  appoint- 
ment you  told  him  you  would  obey  the  order. 
Thiswaaontheieth? 

Answer.  Yes. 

Question.  You  got  a  note  from  Colonel 
Moore  to  go  to  thePresident's,  yousay,  on  the 
21  at? 

jlnswer.  Yes,  sit. 

Question.  Were  you  sent  for  on  the  18th? 

Answer.  Yea. 

Question.  Sent  for  by  Colonel  Moore? 

Answer.  Yes,  sir. 

Question.  And  you  went  up  there? 

Amieer.  Yes. 
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QTiestion.  And  the  President  told  you  be 
thought  of  making  JO  u  Secretary  of  Wur?- 

Anstcer.  Yes. 

Question.  And  you  told  him  you  would  be 
very  glad  to  be  made  Secretary  of  War,  and 
would  obey  hia  orders?  ■ 

Ansu>er.  I  did  not  say  I  would  be  very  glad. 

Question,  That  you  would  accept  it? 

Answef.  The  President  said  that  he  thought 
of  making  me  Secretary  of  War,  but  that  he 
would  consider  of  the  matter. 

Qttestion.  And  you  answered  to  thatthat  you 
would  accept  it  and  obey  hia  orders,  did  you  ? 

Answer,  l^he  time  that  I  said  I  would  obey 
his  orders  was  when  I  got  the  appointment. 

Question.  Oh  I  that  was  the  time? 

Answer.  The  other  was  an  intimation  from 

Qaeslion.  You  said  this  about  obeying  hia 
orders  at  the  time  you  got  the  appointment? 

Answer.  Yes. 

Qitestion.  What  did  you  say  on  the  18th, 
when  the  President  said  he  tiougbt  of  making 
you  Seore'.ary  of  War? 

Answer.  He  did  not  say  positively  he  was 
going  to  make  me  ao> 

Question.  He  said  he  was  considering  it? 

Ansieer.  He  swd  hewas  consideringofit. 

Qiieation.  What  did  you  say  then  ? 

Answer.  I  do  not  recollect  that  I  said  any- 
thing in  particular. 

Question.  Anything  in  general — anything  at 
all? 

Answer.  I  do  not  know  that  I  did. 

Question.  You  neither  thanked  him  nor  in- 
timated in  any  form  that  you  would  or  would 
not  take  it  ? 

Aiiswer.  No. 

Question.  Then  you  want  to  take  it  back 

Answer.  I  do  not  want  to  take  back  anything 
I  have  said. 

Question.  Do  yoa  not?  I  undeustood  you 
to  eay  that  you  (old  him  on  the  ISih  you  would 
obey  his  orders? 

Answer.  I  meant  to  say  on  the  21st,  when  he 
gave  me  the  appointment. 

Question.  Therefore,  you  want  to  take  it 
back  as  to  the  18th? 

Answer.  Certainly. 
<        Question.  Then  you  do  want  to  take  back 
anything  ? 

Mr.  EVARTS.  He  has  already  corrected 
it  by  stating  that  you  misunderstood  him. 

Mr.  Manager  BUTLEB.  If  he  did,  then  he 
stated  what  was  not  correct ;  for  I  did  not  mis- 
understand him. 

Mr.  BVABTS.  He  has  already  made  that 
correction,  but  you  misunderstood  him. 

Mr.  Manager  BUTLER.  I  was  competent 
to  hear  the  correction  he  made.  I  am  perfectly 
competent  to  hear  it  without  any  assistance. 

ETo  the  witness.]     Now,  General  Thomas,  on 
le  2lBt  again  you  were  sent  for? 
Ansieer.  Yes. 
Question.  BeC'^en  the  I8th  and  21stdidyon 


go  to  your  friend  Stanton  and  tell  him  that  you 
thought  of  taking  his  place  ? 

Answer.  No,  sir. 

Question.   Were  you  in  the  War  Office? 

Answer.  I  was  there  generally  every  day. 

Question.  On  the21st  you  were  sent  for  again 
by  Colonel  Moore,  were  you  not? 

Answer.  Yea,  sir. 

Question.  By  a  note  ? 

Answer.   A  note. 

Question.  He  came  in  person? 

Answer.  A  note. 

Qtiestiott.  Have  you  that  note? 

Answer.  I  do  not  know  whether  I  have  or 
not.     I  gave  one  note  to  the  counsel.     One  I 

Question.  Do  you  think  Mr.  Stanberj  has 
got  it  ? 

ATtswer.  I  think  he  took  one  of  them. 

Mr.  Manager  BUTLER.  We  will  pass  that 
while  the  gentlemen  are  hunting  it  up. 

Mr.  BVABTS.     We  have  none  of  the  21st. 

The  Witness.  Then  I  have  mislaid  it. 

By  Mr,  Manager  Botleb  : 

Question.  You  got  a  note  to  go  to  the  Pres- 
ident's ? 

Answer.  Igot  a  note  to  go  to  the  President's. 

Question.  Did  you  know  for  what  purpose  ? 

Answer.  I  did  not. 

Qrtestion.  Did  yon  suspect? 

Answer.  I  had  no  suspicion  at  all. 

Question.  Did  you  not  have  some  belief  of 
what  you  were  going  there  for? 

Answer.  I  had  not. 

Question.  And  you  went  over? 

Answer.  I  went  over,  of  course. 

Question.  You  went  into  the  President's 
room,  and  he  was  coming  out  of  the  library, 
you  say? 

Answer.  I  went  into  the  council  room,  and 
he  came  out  of  the  library  with  Colonel  Moore. 

Question.  Fetching  two  papers  ready  written? 

Answer.  Yes,  sir. 

Question.  Now,  please  state  to  me  exactly, 
in  order,  what  was  first  said  and  what  was  next 
said  by  each  of  you.  The  President  is  coming 
out  with  two  papers  in  his  hand:  what  next? 

Answer.  I  think  the  first  thing  he  did  was  to 
hand  them  to  Colonel  Moore  and  tell  him  to 
read  them. 

Question.  Whatnest?  Theywerereadthen? 

Answer,  They  were  read  and  handed  to  me. 

Question.  What  then? 

Ansiner.  He  said;  "  I  shall  uphold  the  Con- 
stitution and  the  laws,  and  I  expect  you  to  do 
the  same.''  I  said  certainly  I  would  do  it,  and 
I  would  obey  his  orders;  thatis  thetimelused 
that  expression. 

Question.  Let  me  see  if  I  have  got  it  ex- 
actly. He  came  out  with  the  two  papers; 
handed  them  to  Colonel  Moore ;  Colonel  Moore 
read  them.  He  then  said:  "I  am  going  to 
uphold  the  Constitution  and  the  laws,  and  I 
want  you  to  do  the  same  ;"  and  you  said,  "  I 
will,  and  I  will  obey  your  orders?" 

Answer,  I  did. 
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n.  Why  did  yon  put  in  jou  would 
obey  hip  orders  just  then? 

Answer.  IsupposeitwasTeiynatural,  speak- 
ing to  my  C'ontmQiidcr-in-Chief. 

Question.  What  next  was  said  then? 

Answer.  He  told  me  to  go  over  to  Mr.  Stan- 
ton and  deliver  the  paper  addressed  to  him. 

Question.  Whichyou  didao? 

Answer.  I  did, 

QuesUon.  In  the  manner  yon  have  told  us? 

Answer.  Yea,  sir. 

Question,  At  this  first  interview  before  you 
left  the  building  Mr.  Stanton  gave  you  the 
letter  which  you  have  put  in  here,  did  he  7 

Answer.  After  I  delivered  him  the  second 
one,  the  one  to  me,  dated  the  21st  instant. 

Question.  Before  yon  left  the  building  he 
gave  yon  that  paper? 

Ansmer.  Yes,  sir;  that  was  when  he  was 
Bitting  in  Schriver's  room. 

Question.  Then  you  knew  that  he  did  not 
mean  to  give  up  the  office? 

Answer.  I  did. 

Question.  You  eo  understood  fully? 

Answer.  Certainly. 

Question.  You  went  back  and  reported  that 
to  the  President,  did  you? 

Answer.  Yqb,  sir. 

Question.  Did  you  report  to  him  that  Stan 
ton  did  not  mean  to  give  up  that  office  ? 

Answer.  I  reported  to  him  exactly  what 
Stanton  had  said. 

Question.  Did  he  ask  you  what  you  thought 
nbont  it,  whether  he  was  going  to  give  it  up  or 
not? 

Answer.  He  did  not. 

Question.  Did  you  tell  him  what  yon  thought 
about  it? 

Answer.  I  did  not. 

Question.  You  reported  facta  to  hira.  You 
reported  the  same  facta  that  had  made  an  im- 
pression on  your  mind  that  Stanton  was  not 
going  to  give  np  the  office  ? 

Mr.  EVaKTS.  You  are  assuming  what 
facts  he  stated.  You  are  assuming  that  he 
stated  something. 

Mr.  Manager  BUTLER.  I  beg  pardon.  I 
assume  nothing.  [To  the  witness.]  I  ask 
did  you  report  the  same  facts  to  the  President 
which  had  made  the  impression  on  you  mind 
that  Stanftin  didnotmean  to^ivouptheoiEce'.' 

Answer.  I  reported  these  facts — his  conver- 
sation with  me. 

Question.  Did  you  show  him  the  letter? 

AnsKer.  I  did  not. 

Question.  Did  you  not  tell  him  abont  the 
letter  ? 

Answer,  I  did  not. 

Question.  Why  not? 

Answer.  I  did  not  suppose  that  it  was  ne- 
cessary. 

Question.  Here  was  a  letter  ordering  you 
to 

Mr.  STANBBRY.  Weobject toyonrai^u- 
ing  it  with  the  witnesa.     Ask  your  question. 

Mr.  Manager  BUTLER.    Wait  till  the  ques- 


tion ia  out,  and  if  you  have  any  objection  state 
it.     Do  not  interrupt  me. 

Mr.  STANBERY.  We  object  to  argument 
now;  that  is  aU. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
You  had  a  letter  which  alleged  on  its  face  that 
your  action  was  illegal,  and  which  convinced 
you,  as  you  say,  with  other  facts 

Mr.  STANBERY.  Mr.  Chief  Justice,  we 
ask  tbat  that  cueslion  he  reduced  to  writing. 

Mr,  Manager  BUTLEB.  I  shall  never  Tje 
able  to  reduce  it  to  writing  if  you  do  not  stop 
interrupting  me.  I  will  put  the  question  now 
oncemore.  [To  the  witness.]  Youliadalefter 
from  Mr.  Stanton  which,  togetlier  with  other 
facts  that  had  happened,  convinced  you  that 
Stanton  meant  not  to  give  up  lie  office.  Now, 
sir,  with  that  letter  in  your  pocket,  whydidyou 
not  report  it  to  your  chief? 

Answer.  I  did  not  suppose  it  was  necessary. 
I  reported  the  coniiersation  that  I  had  said  I 
wouldgiveorders,  and  he  saidbe  would  counter- 
mand them  and  that  he  gave  those  orders  to 
both   General   Sehriver  and   General   Town- 

Question.  Then  did  you  tell  the  President 
that  Mr.  Stanton  had  given  orders  to  Sehriver 
and  TownsAid  not  to  obey  you  ? 

y  doubt  about  that  in 


»ind? 


■.  I  do  not  think  I  have  any  doubt  of 
that. 

Question.  Aftertbat  lunderstandyonto  say, 
he  said,  "Verywell,goonandtakep03Se3sion 
of  the  office?" 

Answer.  He  did  so. 

Question.  Was  anything  more  said? 

Aiiswer.  1  think  not  at  that  time. 

Question.  You  went  away  ? 

Answtt.  Yes,  sir. 

Question.  About  what  time  in  the  day  was 
this  on  the 21st? 

Answer,  I  closed  the  office  about  twelve 
o'clock.  I  suppose  I  was  absent  at  the  Presi- 
deut's  a  short  time  for  it  took  buta  short  time. 
I  imagine  it  was  about  one  o'clock. 

Question.  You  mean  you  closed  the  office  as 
Adjutant  General,  by  your  order  as  Adjutant 
General  about  twelve  o'clock? 
,  Answer.  Yes,  sir ;  by  order  of  the  Secretary 
of  War,  at  twelve  o'clock. 

Question.  After  that  you  went  to  the  Presi- 
dent and  got  your  own  order  as  Secretary  of 
War? 

Answer.  Yes,  sir. 

Question.  And  after  (hat  you  came  down  to 
Mr.  Stanton  and  had  a  conversation  with  him, 
got  a  letter,  and  went  back  to  the  President' s  ? 

Answer.  Yes,  sir. 

Question.  What  time  in  the  afternoon  was 
it  when  you  went  back  to  the  President's? 

Answer.  I  think  I  can  call  it  to  mind  in  this 
way :  the  time  was  noted  when  I  had  this  con- 
versation that  Hon.  Mr.  MooRHGAD  took  down  ; 
I  think  it  was  ten  minutes  past 
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Mr.  Manager  BUTLER.     That  was  the  next 

The  Witness.  Oh  I  You  are  apeaticg  of 
the  21st? 

Question.  WasMoonHEADtbereontheSlst? 

AnsieeT.  No,  air. 

Question.  I  am  speaking  of  the  Slst? 

Answer.  I  went  down  and  had  the  eopj 
made,  and  as  soon  as  tlia  cl»rk  made  it  I  cer- 
tified it,  and  then  I  took  it  up,  and  then  went 
to  the  President's 

Quegtion  What  time  in  the  day  was  it? 
That  is  all  I  desire 

Anmen  I  suppose  it  must  have  been  be 
tween   one  and   two  o  clock,  perhaps  nearer 

Question  Did  jon  see  the  President  again 
that  day  7 

ATiswer.  Not  after  I  paid  this  visit. 

Question.  Then  after  he  told  you  to  go  and 
take  possession  of  the  office  ynu  did  not  see 
the  President?  Was  it  Mr.  Witkeson  or  Mr. 
BtjRLEiGH  that  yoa  first  told  about  taking  poa- 
seasion  of  the  office? 

Answer.  Wilkeson. 

Qaestion.  Where  was  that? 

Ansvier.  I  think  it  was  in  my  own  office 
first. 

Question.  About  how  long  after  joa  left  the 
President's? 

Ansvjer.  I  am  not  certain  whether  it  was 
before  or  after,  as   Wilkeson  came  there  to 

Questum.  You  do  not  know  whether  it  was 
before  or  after  that? 

Anavier.  I  do  not  recollect  whether  it  waa 
before  I  went  over  to  the  President's  or  after. 
I  think  it  waa  before,  however. 

Qaestion.  You  told  Mr,  Wilkeson,  he  tells 
us,  that  you  meant  to  call  on  General  Grant 
for  a  military  force  to  take  possession  of  the 


Answer.  Yes. 

dvo 
it  merelyrhodomoatade? 

Answer.  I  suppose  I  did  not  mean  it,  for  it 
never  entered  my  head  to  use  force. 

Question.  You  did  not  mean  it? 

Answer.  No,  sir. 

Question.  It  was  mere  boast,  brag? 

Answer.  Oh,  yes. 

Question.  How  was  that  ?  Speak  as  loud  as 
you  did  when  joq  began. 

Answer.  I  suppose  so. 

Question.  Very  well,  then.  You  saw  Wil- 
keson that  evening  again,  did  you  not,  at  Wil- 
lard's  Hotel? 

Answer.  I  think  I  saw  him  there  for  a  few 
moments. 

Question.  Did  you  again  tell  him  you  meant 
to  use  force  to  get  into  the  office? 

Answer.  That  I  do  not  recollect.  I  stated 
it  to  him  once  I  know. 

Question.  Can  jou  not  tell  whether  jou 
bragged  to  him  again  that  evening? 

Answer.  I  did  not  brag  to  him. 


Question.  Did  you  not  tcU  him  at  Willard's 
that  you  meant  to  use  force  to  get  into  that 
office? 

AttsuKr,  Either  at  my  office  or  Willard's, 
one  of  tie  two. 

Question.  You  have  already  said  you  told  it 
to  him  at  your  office? 

Answer.  I  do  not  think  I  told  it  to  liim  more 

Question  Suppose  that  he  testifies  that  you 
told  It  at  Willard's  to  him;  was  that  brag 

Answei     It  would  have  been  the  same — yes. 
Question    lou  saw  Bwrleioh  that  evening? 
Answer   At  my  own  house. 
Question    Did  you  tell  him  that  you  meant 

Answer.  I  think  the  expression  I  used  to 
him  wasthatif  I  found  my  doors  locked  I  would 
break  them  open. 

Qitesiion.  Did  he  not  put  the  question  to  you 
in  this  form  substantially:  ''What  will  you  do 
if  Stanton  will  not  go  out ;"  and  did  you  not 
answer,  "  We  will  put  him  oat?" 

Answer.  I  dare  say  1  did. 

Question.  Do  you  not  know  you  did? 

Answer.  I  dare  say  I  did ;  I  am  not  certain. 

Question.  Did  he  not  then  say,  "But  suppose 
the  doors  are  barred;"  and  did  you  not  then 
say,  "I  will  batter  them  down,"  or  "We  will 
batter  them  down  ?' ' 

Answer,  Yes,  sir. 

Question.  Was  that  brag? 

Answ&^.  No,  sir.  At  Uiat  time  1  felt  as  if 
I  would  open  the  doors  if  they  were  locked 
against  me. 

Question.  Then  yon  had  got  over  bragging 
at  that  time,  had  you  ? 

Answer.  I  suppose  so. 

Question.  Do  you  not  know  whether  you  had 
or  not? 

Answer,  When  I  had  this  conversation  with 
Mr.  BuBLEiGH   I  felt  precisely  as  I  said  to 

Question,  At  that  time  you  really  meant  to 
go  in  and  break  down  the  door? 

Answer.  If  it  was  locked,  yes. 

Question.  And  really  meant  to  use  force  ac- 
cording as  you  said  youwonld?  You  meant 
what  you  said,  did  you  not? 

Answer.  1  meant  what  I  said. 

Question.  Do  you  wean  to  say  that  Mr. 
BuBLEiOH  has  not  properly  put  before  the  Sen- 
ate what  you  did  say  ? 

Anstaer.  I  do  not  pretend  to  say  so.  He 
would  recollect  the  conversation  better  than  I. 

Question.  And  whatever  you  said  to  him  you 
meant  in  good,  solemn  earnest? 

Answer.  I  suppose  so. 

Question.  No  rhodomonlade  there?  You 
had  got  over  playfulness  with  Wilkeson  about 
writing  to  Grant  entirely,  had  you  not  ? 

Answer.  Yes ;  because  I  had  got  home  and 
had  time  to  think  the  matter  over. 

Question.  And  having  got  over  the  playful 
I  part  of  it,  and  thinking  the  matter  over,  you 
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had  eome  to  tlie  conclusion  to  use  force ;  and 
Imvidg  come  to  that  eouclusion,  whj  did  jou 
not? 
Answer.  BecnuBc  I  reflected  that  it  wonld 


.  Why  n. 


ir? 


AnstMr.  It  would  produce  difficulty,  aud  1 
did  not  want  to  bring  it  on. 

QuealioH.  What  kind  of  (iifficuUy? 

Answer.  I  supposed  bloodshed. 

Question.  And  what  else? 

Answer.  Nothing  else. 

Question.  Then  by  difficulty  yon  mean  blood- 
shed, do  you  say? 

Answer.  If  1  had  nsed  force  I  suppose  I 
would  have  been  resisted  with  force,  andblood 
might  have  been  shed.     That  is  my  answer. 

Question.  What  time  d[d  you  leave  Buiilbigh 
or  did  Burleigh  leave  you? 

Answer.  It  was  after  night  when  he  catne; 
the  visit  was  a  very  short  one. 

Question,  About  what  time  did  he  leave? 

Answer.  I  do  not  recollect  exactly  j  eight 
or  nine  o'clock,  I  suppose. 

Question.  Immediately  after  he  left  did  you 
go  to  a  masquerade  ball? 

Answer.  Yes,  sir. 

Question.  How  late  did  you  stay  ? 

Answter.  I  stayed  until  about  the  time  of — 
I  suppose  it  was  toward  midnight. 

Question.  After? 

Answer.  I  cannot  be  positive  of  that.  About 
midnight,  1  presume. 

Question.  How  soon  was  it  after  Bublbigh 
left  before  you  left  for  the  ball  ? 

Answer.  I  think  it  wasabont  nine  o'clock  or 
along  about  half  past  nine  or  somewhere  there. 
It  was  after  Buuleich  leil. 

Question.  Did  you  see  anybody  but  your  own 
family  between  the  time  BnaLEiGH  left  andthe 
time  you  started  for  the  hall? 

Answer.  Yes. 

Question.  Who? 

Answer.  A  little  girl  living  next  door,  who 
was  going  with  my  daughter  to 
hall. 

Questitin    A  young  lady  ? 

Answer.  Yes,  sir. 

Question  You  did  not  dlsi 
with  her,  I  take  it? 

Answ^.  I  did  not. 

Qutslion.  Did  you  discuss 
after  you  left  Burlrigh  o  " 
until  you  got  to  the  ball  ? 

Answer.  I  did  not.     Is 
cuss  it  with. 

Question.  And  you  did  not  discuss  it  at  the 
ball? 

Answer.  I  did  not. 

Question.  And  a  masquerade  ball — I  do  nol 
know,  but  I  put  it  interrogatively— is  not  a 
good  place  for  contemplation  of  high  ministe' 
rial  official  duties,  is  it? 

A>iswer.  No ;  it  is  not. 
Question.  Youdid  notconteraplateyour offi- 
cial duties  there,  did  you? 


asquerade 


BuKLEiGH  left  you 
person  to  dis- 


e  charge 


Answer.  I  went  there,  I  say,  t( 
"two  little  girls.     That  was  all. 
Question.  And  to  throw  off  cure,  as  we  all 
have  a  right  to  do? 

Answer.  No,  sir ;  I  did  not  go  with  any  such 

{urpose.  I  had  promised  them  some  days 
efore. 

Question.  You  went  with  them? 

Answer.  I  went  with  them  to  take  charge  of 
them.  1  went  in  my  present  dress.  [The  uni- 
form of  a  major  genera!.] 

Question.  And  when  you  came  home  you 
ant  to  bed  immediately? 

Answer.  I  did. 

Quesiien.  How  early  in  the  morning — how 
long  had  you  been  up  before  this  marshal  came? 

Answer.  I  generally  rise  about  seven,  unless 
■hen  I  go  to  market.     I  get  up  earlier  then. 

Question.  How  early  did  you  get  up  this 
morning,  having  been  out  a  little  late  the  night 
belore? 

Answer.  Igotupat  seven  o'clock;  that  Is 
my  usual  hour. 

Question.  Did  the  marshal  come  immedi- 
ately? 

Answer.  The  marshal  came  there  about  eight 

Question.  Before  you  could  get  any  break- 
fast? 

Answer.  Before  I  had  my  breakfast. 

Question.  Did  you  consult  anybody  on  this 
question  between  the  time  of  getting  up  and 
liie  time  the  marshal  came? 

Answer.  I  did  not. 

Question.  Now,  sir,  before  this  the  last  you 
said  to  anybody  on  this  question  was  that  you 
told  BusLeiGH  in  solemn  earnest  you    were 

Soing  to  use  force,  and  then,  almost  imme- 
iately,  you  went  to  a  ball ;  from  tiie  ball  you 
came  home  and  went  to  bed;  got  up,  and  saw 
nobody  until  the  marshal  came.  VVhen  did 
you  change  your  mind  from  this  solemn  de- 
termination to  use  force,' although  it  might 
bring  on  bloodshed? 

Answer.  I  changed  it  after  I  had  made  use 
of  this  to  Burleigh,  undoubtedly. 

Question.  1  know  you  did  after.     When? 

Answer.  I  suppose  very  soon. 

Question.  I  did  not  ask  you  what  your  sap- 
position  Is.  I  asked  you  when  you  changed 
your  mind. 

Ansvxr.  I  do  not  know. 

Question.  When  do  you  first  remember  hav- 
ing changed  your  mind? 

Answer.  I  do  not  know. 

Question.  What  is  the  first  remembrance 
that  you  have  of  a  different  purpose? 

Answer.  I  do  not  know.    You  are  asking 

Question.  No;  I  am  asking  no  point  of 
time.     You  have  now  a  different  purpose  in 

S)ur  mind^  have  yon  not,  from  what  you  told 

Answer.  I  have. 

Question.  You  must  have  obt^ned  that  pur- 
pose some  time.     When  did  you  change  the 
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Eiirpose?    The  first  time  you  remoraber  you 
all  a  different  purpose? 
Answer.  I  certainly  changed  it  befote  I  was 
arrested,  and  that'waa  at  eight  o'clock  on  the 
morning  of  the  22d. 

Question.  How  do  you  fix  that  so  certainly  ? 
Answer,  Because  onthc22dI  had  determined 

Question.  What  time  on  the  22d? 

Ansiner.    Before  I   was   arrested,  nndoubt- 

Questioa.  Why  "undoubtedly?" 

Anmwr.  I  may  have  thought  it  over  in  bed 
before  I  got  up. 

Question.  Will  you  swear  that  yon  did,  and 
that  you  changed  your  purpoae  then  7 

Answer.  I  cannot  tcl!  the  precise  moment 
when  I  changed  iny  purpoae. 

Question.  Did  you  nottell  Mr.  Burleigh  that 
the  reason  why  yon  did  not  carry  out  jour 
purpose  was  the  cause  of  your  arrest? 

Anmeer.  L  did  not. 

Question.  Did  you  tell  bim  anything  to  that 
effect? 

Answer.  No, 

Question.  Had  you  any  conversation  on  that 
subject  with  him? 

Aneieer.  I  did  not  see  Dr.  Burleigh  after 
tUat,  I  do  not  tbinU. 

Question.  He  testified  that  within  a  week  of 
the  time  be  was  on  the  stand  jou  told  him  that 
the  reason  why  you  did  not  carry  out  the 
purpose  which  yon  had  told  him  you  would  of 
using  force,  was  that  you  were  arrested  ? 

Answer,  He  must  bare  misunderstood  me 
then,  because  the  arrest  had  nothing  to  do 
with  it.   ■ 

Question.  And  you  did  not  toll  him  that? 

Answer.  I  tbink  not. 

Question.  Do  you  know  not? 

Ansuter.  I  willnotsay  Ikuow  not;  but  I  am 
pretty  certain  I  did  not. 

Question.  What  makes  you  certain  you  did 
not  l«ll  him  so? 

Answer.  Because  I  had  made  up  my  mind 
not  to  use  force  at  all. 

Question.  Were  you  not  asked  by  the  board 
of  Managers,  on  the  13th  of  March,  after  hav- 
ing heard  Bcrleioh's  testimony  read,  whether 
it  was  not  true,  and  did  you  not  say  it  was  all 
true? 

Ansuier.  Yes,  sir;  I  did.  I  said  that  both 
his  and  Wilkeson's  was  true,  because  what 
they  testified  to  I  said  I  had  no  doubt  was  the 
fact. 

Question.  Now,  why  do  you  say  Burleigh's 
testimony  is  not  true  when  he  says  that  you 
told  him  tliat  the  arrest  was  the  cause  of  your 
change  ? 

Au^wer.  That  I  do  not  think  I  told  him. 
Question.  And  the  only  reason  you  iiave  for 
thinking  yon  did  not  tell  bim  is  that  you  think 
you  must  have  come  to  the  conclusion  before 
you  were  arrested? 

Answer.  I  did  ;  certainly. 

Question.  But  you  cannot  tell  ns  when  you 


did  come  to  that  conclusion  from  any  act  of 
memory  of  yours? 

Answer.  Not  the  particular  moment. 

Mr.  MORRILL,  of  Maine.  If  the  patties 
are  willing  to  pause  here,  as  it  is  now  five 

Several  Senators.     Get  through  with  this 

Mr.  MORRILL,  of  Maine.  I  would  move 
an  adjournment,  not  otherwise. 

Mr.  Manager  BUTLER.  We  shall  be  wholly 
under  the  direction  of  the  Senate.     We  have 

"  tL''cHIBF  JuMcB.     The  Senator  from 


the  n 
parties. 

Mr.  Manager  BUTLER.  1  will  go  on.  [To 
the  witness.]  Now,  then,  Geueral  Thomas, 
when  you  came  to  the  solemn  conclusion  to 
use  force  after  solemnly  thinking  of  the  matter, 
did  you  believe  in  your  own  mind  you  were 
carrying  out  the  President's  orders? 

Answer.  No  ;  quite  the  reverse. 

Question.  Then  when  you  came  to  that  con- 
clusion you  believed  you  were  going  to  do  it 
against  his  orders,  did  you  ? 

A)iswer.  Not  in  accordance  with  them,  cer- 

Queslion.  Then,  although  you  bad  told  him 
the  day  before  that  you  would  obey  his  order.s, 
yon  came  to  a,  determination  to  do  quite  the 
reverse,  did  you? 

Mr.  STANBERY.    He  has  not  said  that. 

Mr.  Manager  BUTLER.  I  am  asking  him 
if  be  did. 

The  WiTSESS.     Repeat  that  question. 

By  Mr.  Manager  Butlbr: 

Question.  You  say  that  you  came  to  the  sol- 
emn determination  to  use  force,  and  you  meant 
to  do  it,  quite  in  reverse  of  the  President's 
orders  ? 

Ansuxr.  I  said  no  such  thing. 

Question.  Hear  the  question.  The  day  be- 
fore when  you  received  your  appointment  you 
told  him  you  would  obey  hia  orders? 

Answer.  I  did. 

Question.  The  first  act  that  you  came  to  a 
solemn  conclusion  about  was  that  you  pro- 
posed to  act  the  very  revesse  of  his  orders? 

Answer,  I  did  not  say  that  was  in  reverse  of 
his  orders.  I  said  that  was  my  idea  ;  if  I  was 
resisted  I  could  resist  in  turn. 

Question.  Did  you  mean  to  do  that  act  in 
obedience  to  the  President's  orders  or  against 
them?  .    . 

Answer.  Not  in  obedience  to  the  President's 
orders,  for  he  gave  me  no  orders. 

Question.  You  mean  to  say  that  you  had 
come  to  a  solemn  resolution  on  your  own  re- 
s{>onsibility  to  initiate  bloodshed? 

Ansxeer.  I  said  that  I  would,  if  I  found  the 
doors  locked,  break  them  down,  and  I  after- 
ward said  that  when  I  came  to  think  of  the 
matter  I  found  that  a  difficulty  might  occur, 
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and  1  -would  not  be  the  means  of  1 
ftbout  bloodshed.     That  is  what  I  say. 

Question.  Did  you  think  you  were  jnatifled 
in  doing  what  jou  came  to  the  conclusion  to 
do  by  the  President's  order? 

Answer.  I  would  have  been  justified  as  my 

Qiiedion.  Did  you  believe  you  were  bo  justi- 
fied by  the  President's  order? 

Answer.  No;  not  by  the  President's  order — 
by  the  appointment  whieh  be  Rave  rae,  yes. 

Question.  The  appointment  ne  gave  you? 

Answer,  I  had  a  right  then  to  go  and  take 
possession  of  that  office. 

Question.  By  force? 

Answer.  In  any  way  1  pleased, 

Questioji.  Atyourpleasure,  byforce.  Now, 
did  you  ever  ask  the  President  what  you  should 
do? 

Ansieer.  I  did  not. 

Question.  Did  you  not  ever  suggest  to  him 
that  Stanton  would  resist? 

Answer,  I  reported  to  him  from  day  to  day 
that  every  time  I  asked  liim  be  refused. 

Question.  Anything  but  the  refusal  ? 

Answer.  The  refusal  was  the  only  thing. 

Question.  Did  you  ever  suggest  to  him  that 
Stanton  would  resist? 

Answer.  Resist  by  force  7 

Question.  Yea,  sir. 

jljiswer.  No  ;  I  said  he  refused. 

Question.  Did  you  not  understand  in  your 
own  mind  that  he  would  so  resist? 

Answer.  I  did  not  know  what  means  he 
would  take. 

Question.  1   did   not  ask  what  you  knew. 


Did 


I  your  ( 


I   mind  believe   he 


fOuld  resist? 

Answer.  Yes. 

Question.  Hadyouanydoahtof.it? 

Answer.  I  had  not. 

Question.  Did  you  not  know  that,  if  you  got 
in  at  ail,  you  must  get  in  by  force? 

AnsBier.  Yes, 

Question.  Did  you  ever  report  to  the  Presi- 
dent, your  supenor,  that  you  came  to  the  con- 
clusion that  you  could  not  get  in,  if  you  got  in 
at  all,  except  by  force? 

Answer.  1  said  no  such  thing  to  him. 

Question.  Why  did  you  uot  report  to  him  the 
conclusion  you  came  to? 

Answer.  L  did  not  think  it  necessary  at  all. 

Question.  You  reported  to  him  every  time 
Stanton  refused? 

Answer.  Yes. 

Question.  Bat  you  did  not  think  it  necessary 
to  report  to  him  that  you  could  not  get  the 
o£ce  without  resistance  ? 

Answer.  No. 

Question.  And  you  never  asked  his  advice 
what  you  should  do  ? 

Answer.  No. 

Question.  Nor  for  his  command  ? 

Answer.  No. 

Question.  Nor  orders  in  any  way? 

Answer.  No.    He  merely  told  me  to  go 


ind  take  possession   of  the   office,   without 
itating  how  I  was  to  do  it. 

Question.    And  how  many  times  over  did 
he  keep  telling  you  that,  as  jou  reported  to 
him? 
AnsiBer.  I  think  I  had  three  interviews  witli 
[r.  Stanton. 

Question.  One  Friday? 
Answer.  One  Saturday,  oneMonday,andone 
Tuesday;   I  think   four.     Saturday' was  the 
1  made  the  den       ' 
■.estion.  Each  t: 
demand  on  Mr.  Stanton  he  refused  ? 
Answer.  Yes,  sir. 

Question.  Each  time  you  reported  it 
President  7 
Answer,  Yes,  sir. 

Question.  During  all  the  time  you  w 
tain  he  would  not  give  up  except  by  fo 
AnsTver.  I  was  certain   he  would  n 
up  ;  he  was  going  to  keep  it. 

Question.  And,  thinking  it  important  to  re- 

gwt  each  time  his  refusal,  you  never  asked  the 
resident  how  you  should  get  possession  of 
the  office? 

Answer.  I  never  did. 

Question.  Nor  never  suMesced  to  him  that 
you  could  not  get  it  except  oy  force? 

Answer.  I  suggested  to  hioi  that  the  true 
plan  would  be,  in  order  to  get  possession  of  lie 
papers,  to  call  upon  General  Grant 

Question.  Leave  the  papers — theofficelam 
talking  about? 

ATtswer.  The  papers  are   the   thing.     You 


cannot  carry 
is  inside  of  it. 

Question.  I  did 
on  an  office.  I  as 
anything  more  tha 

Answer.  I  neve 


office  unless  yon  have  what 

ot  ask  how  you  can  carry 
if  you  ever  reported  to  him 
Mr.  Stanton's  refusal? 


Question.  Now,  let  me  come  to  the  matter 
of  papers.  Did  you  afterward  hit  upon  a 
scheme  by  which  you  might  get  possession  of 
the  papers  without  getting  possession  of  the 
building? 

Answer.  Yes,  sir. 

Question.  And  that  was  by  getting  an  order 
of  General  Grant? 

Mr.  EVARTS.    He  has  not  slated  what  it 

By  Mr.  Manager  Bctler; 
^esiion.  Did  you  write  such  an  order? 
Answer.  I  wrote  the  draft  of  a  letter;  yea, 
and  gave  it  to  the  President. 
Question.  Did  you  sign  it? 
Answer.  I  signed  it. 
Question.  And  left  it  with  the  President  for 

Answer.  For  his  consideration. 
Question.  When  was  that? 
Answer.    The  letter  is  dated  the   10th  of 
March, 
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Question.  That  waa  the  mortiine  after  joa 
told  Earsner  you  were  going  to  kidt  him  out  'I 

Answer,  That  waa  the  morning  after. 

Queslion.  And  you  carried  that  letter? 

Answer.  I  had  spoken  lo  the  President  be- 
fore about  that  matter. 

Queslion.  You  did  not  think  any  bloodshed 
would  come  of  that  letter? 

Answer.   None  at  all. 

Queslion.  And  the  letter  was  to  be  issued  as 
your  order? 

Anmoer.  Yea. 

Saestion,  And  before  you  issued  that  order, 
:  that  away  to  get  hold  of  the  mails  or 
fttpers,  jou  thought  it  necessary  to  consult  the 
'resident  7 

Answer.  I  gave  that  to  him  for  his  consid- 
eration. 

Queslion.   Yon   did  thiuk  it  necessary   to 
consult  the  President,  did  yon  not? 
Answer.  1  had  consulted  him  before. 
Qaegtioa.  Either  before  or  after,  you  thought 

Answer.  It  was  merely  carrying  out  that 
consul  I  at  ion. 

Question,  When  you  thought  of  gettingpos- 
session  of  the  mails  and  papers  through  an 
order  as  Secretary  of  War  you  thought  it  ne- 
cessary to  consult  the  Presidentj  but  you  did 
not  think  any  bloodshed  would  come  from 
that,  did  you? 

Answer.  No,  I  did  n*t ;  it  was  a  peaceable 

Question.  When  you  were  about  taking  a 
peaceable  mode  in  iaauing  your  order  you  con- 
sulted him?  When  you  had  come  to  the  con- 
■  elusion  to  run  the  nsk  of  bloodshed  you  did 
not  consult  him  ?    Is  that  so  ? 

Answer.  I  did  not  consult  him. 

Question.  Did  the  President  ever  give  at  any 
of  these  times  any  other  answer  than  "  Go  on, 
and  get  possession?" 

Answer.  Noj  not  in  reference  to  the  office. 

QttesUon.  Did  he  ever  chide  you  in  any  way 
for  any  means  that  you  were  employing  ? 

Answer.  Never. 

Question.  Did  he  ever  tli^d  fault  that  you 
were  doing  it  differently  from  what  yon  ought 
lodo? 

Ansteer.  No. 

Question.  Did  he  ever  remark  to  you  in 
any  way  about  declarations  of  force  until  after 
these  impeachment  [iroceedings  began? 

Answer.  No. 

Question.  They  were  published  and  noto- 
rious, were  theynot?  Have  you  acted  as  Sec 
retary  of  War  ad  interim  since? 

Answer.  I  have  given  no  order  whatever. 

Question.  That  may  not  be  all  the  action  of 
a  Secretary  of  War  ad  inlerim.  Have  you 
acted  aS  Secretary  of  War  ad  inlerim  t 

Ansiuer.  I  have,  in  other  respects. 


Questiim.  Have  you  been  recognized  aa  Sec- 
retary of  War  ad  interim  f 

Answer.   I  have  been. 

Question.  Continually? 

Anaujer.  Continually. 

Queslion.  By  the  President  and  the  other 
members  of  the  Cabinet? 

Answer.  Yes,  sir. 

Question.  Down  to  the  present  hour? 

Answer.  Down  to  the  present  hour, 

Queslion.  All  yonr  action  as  Secretary  of 
War  ad  interim  has  been  confined,  has  it  not, 
to  attending  Cabinet  meetings? 

Answer.  It  has,  I  have  given  no  order 
whatever. 

Question.  Have  you  given  any  advice  to  the 
President?  You  being  one  of  his  constitu- 
tional advisers,  have  you  given  htm  advice  as 
to  the  duties  of  his  office,  or  the  duties  of 

Answer.  The  ordinary  conversation  that 
talies  place  at  meetings  of  that  kind.  1  do  not 
know  that  I  gave  him  any  particular  advice, 

Queslion.  Did  he  ever  call  you  in? 

ATiswer.  He  has  asked  me  if  I  had  any  busi- 
ness to  Iny  before  him  several  times. 

Question.  You  never  had  any? 

Answer.  I  never  had  any  except  the  case  of 
the  note  i  proposed  sending  to  Qineral  Grant. 

Queslion.  I  want  to  inquire  a  little  further 
about  that.  He  did  not  agree  to  send  that 
notice,  did  he? 

Answer.  When  I  first  spoke  lo  him  about  it 
T  told  him  what  the  mode  of  getting  possession 
of  the  papers  was,  to  write  a  note  to  General 
Grant  to  issue  an  order  calling  upon  the  heads 
of  bureaus,  as  they  were  military  men,  to  send 
to  me  communications  designed  either  for  the 
President  or  the  Secretary  of  War.  That  was 
one  mode.. 

Question.  What  was  the  other  mode  you 


the  n 
office. 

Question.  And  he  told  yon  to  draw  the  order? 

Answer.  No;  he  did  not. 

Question.  But  you  did? 

Answer.  I  did  it  of  myself,  after  having  this 
talk? 

Question.  Did  he  agree  to  that  suggestion 
of  yours? 

Answer.  He  said  he  would  take  it  and  put 
it  on  his  own  desk.     He  would  think  about  it. 

Question.  When  waa  that? 

Amwei:  On  the  10th. 

Question.  Has  it  been  lyingthere  ever  since 
as  far  as  yon  know? 

Answer.  It  has  been. 

Question.    Ho  has  been  considering  ever 
since  on  that  subject? 

Answer.  I  do  not  know  what  he  has  been 


■n.  Has  he  ever  spoken  to  yon  or  you 
0  nim  about  that  order  since? 
Answer.  Yes. 
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at  the  coancil,  and  he  said  we  liad  better  let 
the  matter  rest  until  after  the  impeachment. 
I  think  that  waa  it. 

Question.  Until  after  the  impeachment  (rial 
waa  over?  So  it  is  resting  there  awaiting  this 
trial,  as  you  understand  1 

Answer.  Yes,  sir. 

Question.  Not  to  be  brought  up  till  then  ? 

Angieer.  I  bo  understand. 

Ouesfion.  Wiflifheexception  of  that,  attend- 
ing those  meetings  has  been  jour  entire  busi- 
ness as  Secretary  ad  inUriittl 

Answer.  Yes,  sir. 

Question.  Now,  has  he  ever  asted  you  to 
know  where  the  troops  were  about  Wash- 
ington ? 

Ansvier.  He  never  did. 

Question.  Or  whether  there  had  been  any 
changes  of  troops? 

Answer.  He  never  did. 

Question.  You  tell  ua  yon  attended  a  mas- 

Juersde  ball  that  night.     Did  yon  keep  the 
resident  advised  of  where  you  were  ? 
*  Answer.  I  did  not. 

Question.  Did  you  toll  Colonel  Moote  where 
yon  were? 

Answer.  I  did  not. 

Question.  Did  you  teli  him  where  you  were 
going? 

Answer.  1  think  not — no. 

Question.  Yon  are  pretty  sure  about  that? 

Answer.  He  might  have  known  I  was  going 
to  the  masquerade  ball.  I  had  procured  tickets 
for  my  children  some  days  before. 

Question.  Did  the  President  in  any  of  these 
interviews  with  yon,  his  Cabinet  counselor, 
hia  coufititntional  adviser,  ever  suggest  to  you 
that  he  had  not  removed  Mr.  Stantoti  ? 

Answer.  Never.  He  always  said  that  Mr. 
Stanton  was  out  of  office  ;  he  took  that  ground 

Question.  Were  you  not  somewhat  surprised 
when  you  heard  Mr.  Curtis  Bay  here  yesterday 
that  he  was  not  removed  ? 

Answer.  I  do  not  know  anything  about  that. 

Question.  Did  he  ever  tell  you  that  you  were 
not  appointed? 

Answer.  No. 

Questioft.  Have  you  not  always  known  yon 
were  appointed? 

Answer.  Yes. 

Question.  Has  he  not  over  and  over  again 
told  you  you  were  appointed? 

Answer.  No  ;  not  over  and  over  again. 

Question.  But  two  or  three  times? 

Answer.  I  do  not  know  that  it  has  come  up 
at  all.     Ho  may  have  dOne  it  two  or  three 

Question.  He  never  suggested  to  you  from 
the  day  he  gave  you  that  paper,  when  he  was 
going  to  support  the  Constitution  and  the  laws, 
down  to  to-day,  be  never  intimated  to  you  that 
ynu  were  not  appointed  regularly  as  Secretary 
of  War,  did  he? 


irsaid  that  to  tne. 
n,  what  you  meant 
■e  going  to 


d  that  he  had  not  appointed 
you. 

Answer.  No. 

Question.  Nor  none  of  the  Cabinet,  bis  con- 
stitutional advisers  say,  "You  are  not  ap- 
pointed, General ;  you  are  only  here  by  suffer' 
ance?"  None  of  them  ever  said  that,  did 
they? 

Answer.  None  of  them  ei 

Question.  Tellua,ifjfOuc. 
when  you  told  the  President  , 
uphold  the  Constitution  and  the  laws? 

Answer.  Why,  to  be  governed  by  the  Con- 
stitution and  the  laws  made  in  pursuance 
thereof,  of  course. 

Question.  You  were  going  to  be  governed  by 
the  Constitution  and  the  laws  made  in  pursu- 
ance thereof.  Did  you  include  in  that  the 
tenure-of-office  bill  ? 

Ajiswer.  Yes,  sir ;  aofaras  it  applied  to  me. 

Question.  You  were  going  to  uphold  the 
Constitution  and  that  particular  law;  youhad 
that  in  your  mind  at  the  time,  had  you  not? 

Answer.  Not  particularly  in  my  mind  at  the 

Question.  You  did  not  make  any  excep^OD 
of  that? 

Answer.  No ;  I  made  no  exception ;  you 
have  got  my  language. 

Question.  Has  not  the  President  given  you 
directions  about  other  things  than  taking  pos- 
session of  the  War  Office? 

Answer.  He  has  told  me  on  several  occa- 
sions what  he  wanted.  He  wanted  to  get  some 
nominations  sent  up  here.  They  were  on  the 
Secretary's  table,  on  Mr.  Stanton's  table. 

Question.    And  be  could  not  get  them? 

Answer.  He  did  not  get  them. 

Question.  Well,  he  could  not? 

Answer.  I  do  not  say  that. 

Question.  What  did  he  tell  you,  whether  he 
coald  or  could  not  get  them  ? 

Answer.  I  do  not  knowwhether  he  could  or 
could  not.     I  could  not  get  them. 

Question.  And  he  could  not  aa  far  ae  you 

Answer.  I  do  not  know  that  he  could  not. 

Question.  And  he  complained  to  you? 

ATiswer.  He  did  not  complain  to  me,  but  he 
said  that  cases  were  lying  over,  and  some  of 
them  military  cases,  that  ought  to  be  diepoaed 
ofi  I  mentioned  it  to  Mr.  StaBton  twice  that 
the  President  wanted  those  nominations  and 
he  said  he  would  see  to  it.  This  was  while  I 
was  acting  as  Adjutant  General,  not  as  Secre- 
tary of  War. 

By  Mr.  Stahbebt; 

^estion.  Did  he  send  them  to  the  Presi- 
dent? 

Answei:  He  did  not,  to  my  knowledge. 

By  Mr.  Manager  Bittlbr  : 

Question.  Now,  at  any  other  of  these  times, 
when  he  has  given  you  directions,  has  he  ever 
told  you  he  was  going  to  uphold  the  ConBtitu- 
tion  and  the  laws? 
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Answer.  No ;  I  think  not. 

Question.  Did  he  ever  teliyou  he  was  going 
to  uphold  the  ConstitntloD  and  the  la.vis  ? 

Answer.  That  is  the  only  time  that  conver- 
sation occurred  between  vs. 

Question.  Canyon  give  anjreason  why  both 
of  yon  should  come  to  the  conclusion  that  the 
Constitution  and  the  laws  wanted  upholding 
about  ibat  tine? 

Answer.  No. 

Question.  What  had  happened  to  the  Con- 
BtitutioD  and  the  laws,  or  was  about  to  hap- 
pen, that  required  you  both  to  uphold  them  ? 

Answer.  1  do  not  know  that  anything  was 
about  to  happen. 

QiiesttMi.  Well,  what  had  happened? 

Ansieer.  Nothing  hadhappened. 

Question.  Why  did  he  so  solemnly  tell  you 
there,  upon  this  occasion,  that  hewaa  going  to 
uphold  the  Constitution  and  laws,  and  why  did 

!'ou  say,  "  I  will  uphold  the  Constitution  and 
awB?'*^ 

Answer.  Why,  it  waa  the  most  natural  thing 
in  the  world.     He  made  the  remark  to  me. 

Question.  Now,  about  Mr.  Karsner,  and  I 
will  not  trouble  jou  much  further.  Were  you 
examined  before  tho  Managers  afaont  Mr. 
Karsner's  testimony? 

Answer.  It  waa  read  to  me  there. 

QuesMtm.  Aa  tahen  down  from  his  lips? 

Answer.  1  suppose  so. 

Question.  Was  it  not  substantially  almost 
exactly  as  he  gave  it  here? 

Answer.  I  do  not  know  how  he  gave  it  here 
exactly. 

Question.  Did  cot  yoa  hear  him  ? 

Answer.  There  was  one  point  in  it  I  did  not 
agree  to. 

Qiiestion.  Did  you  hear  him  give  it  here  ? 

Answer.  Partially.  I  could  not  hear  all 
where  I  was  sitting. 

Question.  As  it  was  read  over  to  you  there, 
were  you  not  asked  InKarsner's  presence  if 
therewBSanythingthathesaidthatwasnottrue! 

Answer.  That  question  nas  asked  me  and  1 
answered  yes. 

Question.  What  did  you  say  it  was  he  said 
that  was  not  true  ? 

Answer.   I  think  he  testified  here 

Question.  Ho;  there? 

Answer.  I  do  not  know  there.  I  am  speak- 
ing now  of  a  portion  of  the  testimony  here. 

Question.  You  told  ma  you  did  not  hear  here, 
and  therefore  I  confine  my  question  to  what 
occurred  before  the  Managers.  Keep  your 
mind,  if  yon  can,  to  the  time  when  you  were 
before  the  Managers.  Did  you  not  sit  down 
before  the  Managers  and  there  have  Mr.  Kars- 
ner's  testimony  read  over  to  you  in  his  pres- 

Answer.  It  was  read  over,  but  not  at  mj 
instance  at  all.  It  was  read  to  me,  and  I  was 
asked  if  it  was  correct,  and  I  said  "  Yea." 

Question.  Yon  were  aaked  if  it  were  correct 
and  von  aiud  "  Yes."  Did  you  object  that  any 
fiiaigle  word  was  not  correct? 


Answer.  I  did  not  object  to  any  word.     I 
objected  to  hia  manner. 
Question.  How  could  jou  see  his  manner  on 

Answer.  You  asked  him  to  get  up  and  show 

Question.  Then,  after  you  got  there,  when 
at  was  read  over  to  you,  did  yon  say,  ' '  1  did 
)t  say  'kicking;'  Kursner  said  'kicking'  to 
e."     Did  you  say  that? 
Answer.  No  ;  I  did  not. 
Question.  Then  did  you  not  say,  when  asked 
for  any  explanation,  that  it  was  playful ;  was 
not  that  the  only  explanation  you  gave? 
Answer.  I  said  it  was  playful  on  my  part. 
QuesUon.   Waa  not  that  the  only  explanation 
you  gave  before  the  Managers? 

'  iswer.  Ido  not  recollect;  I  suppose  it  was. 


hFm"?' 
Answer.  Yes  j  he  was. 

Question.  And  did  not  he  testify  to  you  that 
it  was  not  playful  at  all,  but  that  you  seemed 
to  be  very  earnest  ?  • 

Answer.  Yes ;  he  did. 

Question.  And  did  he  not  illnstrato  yoar 
earnestness  by  the  way  you  brought  yourself 
down? 

Ansv>er.  That  is  one  point  where  I  say  he 
was  mistaken.  He  applied  that  to  the  time  I 
said  we  would  kick  him  out.  He  applied  it  to 
that,  which  was  not  the  case.  It  was  the  third 
time  he  asked  me  to  stand  firm  ;  then  I  straight- 
ened myself  up  in  that  way. 

Queakon.  Andyou  thinkheapplied  it  to  the 
time  you  were  to  kick  him  out? 

Answer.  Yej,  sir. 

Question.  Did  you  object  then  that  you  your- 
self did  not  use  the  words  "  Kick  him  out?" 

Answer.  No;  I  did  not.  I  said  it  was  in 
answer  to  a  question  from  him.  I  have  had 
time  to  think  that  matter  over  after  I  was  called 
up  there,  and  I  hare  gone  over  the  whole  in 
my  own  mind  after  I  got  home. 

Question.  That  was  the  13lh  of  March  you 
were  asked  before  us,  was  it  not? 

Mr.  EVARTS.  Allowine  toaskif  youwill 
allow  ua  to  have  a  copy  of  the  testimony  to 
which  you  are  now  reierring — Mr.  Karsner'a 
testicuony  before  the  Managers. 

Mr.  Manager  BUTLER.  With  great  pleas- 
ure. I  gave  it  to  Mr.  Sfanhery  when  Mr. 
Karsner  waa  here. 

Mr.  SHERMAN.  I  was  about  to  make  a 
motion  to  adjourn. 

Mr.  Manager  BUTLER.  I  am  about  thro  ugh, 
I  will  be  through  in  a  minute.  [To  the  wit- 
ness.] Upon  your  reinstatement  in  office  as 
adjutant  general  did  you  address  the  clerks  ? 

Answer.  I  did  make  a  short  address  to  each 
section  of  them.  I  sent  for  the  officers  in 
charge  and  told  them  I  would  like  to  see  the 
clerks, 

Question,  Was  that  within  three  days  of  the 
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time  you  were  appointed  Secretary  of  War  ad 
interim? 

Answer.  It  was  between  the  time  I  was  re- 
instated as  adjutant  general  and  the  time  I 
was  appointed  Secretary  of  War;  I  do  not 
recollect  what  particular  day. 

Mr,  Manager  BUTLER,  (to  the  counsel  for 
the  respondent.)  The  witness  is  jours,  gentle- 


Mr,  STANBEBY.  We  will  asfe  s 


Mr.  HENDERSON.  Mr.  President,  I  move 
that  the  Senate  sitting  as  a  court  do  now  ad- 

The  motion  was  agreed  to ;  and  the  Sen- 
ate sitting  for  the  tnal  of  the  impeachment 
adjourned. 

SATCRD.iT,  April  11,  1868. 

The  Chief  Justice  of  the  United  States  en- 
tered the  Senate  Chamber  at  twelve  o'clock 
and  Sve  minutes  p.  m,,  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  fhe  Sergeant- at- Arms, 

The  Managers  of  Ihe  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

T)ie  counsel  for  the  respondent  also  ap- 
peared and  took  their  seats. 

The  presence  of  the  House  of  Representa- 
tives was  next  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  W^ibhrurbe,  the  chair- 
man of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Cbamoer  and  were  conducted  to  the  seats  pro- 
yided  for  them. 

The  CHIEF  JUSTICE.  The  Secretarj;  will 
read  the  minutes  of  the  last  day's  proceedings. 

Tiie  Secretary  read  the  Journal  of  yester- 
day's proceedings  of  the  Senate  sitting  for  the 


counsel  for  the  President,  you  will  proceed 
irith  your  evidence. 

Mr,  Manager  BINGHAM.  Mr.  President, 
before  the  counsel  for  the  accused  proceed, 
I  desire  to  say  that  the  Managers  wish  to  move 
the  Senate  for  such  change  of  rule  twenty-one 
of  the  pToeeedings  in  this  trial  as  will  allow  the 
Managers  and  tlie  counsel  for  the  President  to 
be  heard  on  the  final  argument,  suhjeet  to  the 
provision  of  the  rule  as  it  stands  that  the  argu- 
ment shall  be  opened  and  closed  by  the  Man- 
agers on  the  part  of  the  House. 

Mr,  SHERMAN,  I  should  like  to  have  the 
proposition  repeated.  I  could  not  hear  it  dis- 
tinctly. 

The  CHIEF  JUSTICE.  ^  The  honorable 
Manager  will  please  reduce  his  proposition  to 
writing. 

Mr.  Manager  BINGHAM.  I  will.  [After 
writing  the  proposition.]  Mr.  President,  I 
desire  to  read  the  motion  as  reduced  to  writing. 

Mr.  CONKLING.    I  beg  to  stal«  that  the 


i  entirely  inaudible 


as  to  allow  such  of  the  Managers  as  desire  to  be 
heafd,andaIso  such  of  thecounsel  for  the  Presi- 
dent as  desire  tobeheard,  tospeakou  the  final 
Bi^ument,  subject  to  the  provision  of  the  rule 
that  the  Hual  argument  shall  he  opened  and 
closed  by  the  Managers  on  the  part  of  'the 
House." 

The  CHIEF  JUSTICE.  Senators,  it  is 
moved  by  the  Managers  on  the  part  of  the 
House  of  Representatives,  that  the  twenty-first 
rule  he  so  modiSed  as  to  allow  as  many  on  the 
part  of  the  Managers  and  as  many  on  the  part 
of  the  counsel  for  the  President  to  be  heard 
as  may  see  fit  to  address  the  Senate  in  the  final 
argument. 

Mr.  POMBEOY.  Mr.  President,  as  that  is 
in  the  nature  of  a  resolution,  under  our  gen- 
era! rule  it  should  lie  over  one  day  for  consid- 

The  CHIEF  JUSTICE.  The  Chief  Justice 
was  about  to  observe  that  the  proposition  re- 
quired some  answer  on  the  part  of  the  Senate, 
and  that  it  would  be  proper  for  some  Senator 
to  make  a  motion  in  respect  to  it. 

Mr.  BUCKALEW.  1  move  that  the  reso- 
lution  be  laid   over  for  consideration   until 

The  CHiBF  JUSTICE.  It  goes  over,  of 
course,  if  there  be  objection. 

Mr.  EDMUNDS.  I  would  inquire  of  the 
Chair  whether  the  twenty-first  rule  does  not 
now  provide  by  ita  terms  that  this  privilege 
may  be  extended  to  the  Managers  and  the 
counsel  if  the  Senate  so  order ;  and  I  would 
therefore  inquire  whether  any  amendment  of 
the  rule  be  necessary  if  the  Senate  should 
desire  to  extend  that  privilege? 

The  CHIEF  JUSTICE.  Certainly  not.  ,  It 
is  competent  for  any  Senator  to  move  aueh  an 
order ;  but  the  Chair  has  jet  heard  no  motion 
to  that  effect. 

Mr.  FBELINGHUYSBN.  Mr.  President, 
I  make  the  motion  that  the  order  be  adopted. 
It  of  course  is  not  necessary  that  it  should  lie 
over,  as  it  is  provided  for  in  the  rule  that  this 
order  may  be  adopted. 

Mr,  FOMEROY,  I  have  no  objection  to 
taking  the  vote  now,  if  it  is  desired.  I  do  not 
care  to  have  it  lie  over  to  another  day. 

The  CHIEF  JUSTICE.  The  Senator  from 
New  Jersey  will  please  reduce  his  order  to 
writing, 

Mr.  SHERMAN.  If  it  is  in  order,  I  will 
move  that  the  twenty-first  rule  bo  relaxed  so 
as  to  allow  three  persons  on  each  side  to  speak 
under  the  rule,  instead  of  two. 

The"  CHIEF  JUSTICE.  That  motion  will 
be  in  order  asan  amendment  to  the  order  pro- 
posed bythe  Senator  from  New  Jersey. 

Mr.  SHERMAN,  I  withdraw  it  for  the  pres- 
ent to  allow  the  vote  to  be  taken  on  that. 

The  order  proposed  by  Mr.  Frslinqhoysks 
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having  been  reduced  to  writing  and  sent  to  tlie 

The  CHIEF  J  USTICE.  The  Seoretwr  will 
read  the  order  proposed  by  tlie  Senator  from 
New  Jersej. 

The  Secretary  read  as  follows ; 


The  CHIEF  JUSTICE.  ThatorderwiU  be 
considered  now  unless  objected  to. 

Mr.  HOWABD.  Mr.  Fresident,  I  hope  that 
order  will  be  laid  over  until  the  next  day's 

Tbe  CHIEF  JUSTICE.     If  objected  to,  it 

Mr.  HOWARD.    I  object. 
Mr.TRUMBULL.    An  objection  does  not 
carry  it  over,  does  it? 
Tiie  CHIEF  JUSTICE.    The  Chair  tbinka 

Mr,  TRUMBULL.  It  does  not  change  the 
rule.  The  rule  provides  for  this  very  thing 
being  done,  if  tbe  Senate  choose  to  allow  it. 

Mr.  CONKLING.  Mr.  President,  may  I 
inquire  under  what  rule  of  the  Senate  thus 
organized  it  is  that  this  motion  lies  over  upon 
the  objection  of  a  single  Senator? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
in  conducting  the  business  of  the  court  adopts 
for  hisgeneral  guidance  the  rules  of  theSenate 
sitting  in  legisia^ve  session  as  far  as  they  are 
applicable.     That  is  the  ground  of  his  decision. 

Mr.  CONELING.  The  reason  for  my  in- 
quiry was  this :  the  very  rule  we  are  discuss- 
ing provides  that  a  certain  thing  shall  happen 
"  unless  otherwise  ordered  ;"  and  I  supposed 
that  a  motion  otherwise  to  order  was  always 

The  CHIEF  JUSTICE.  It  is  competent 
for  the  Senatorfrom  New  York  to  appeal  from 
the  decision  of  the  Chief  Justice. 

Mr.  CONKLINa.  Oh,  no,  sir;  I  merely 
made  the  point  by  way  of  su^estion  to  the 
Chair. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ap- 
peal to  the  honorable  member  from  Michigan 
to  withdraw 

The  CHIEF  JUSTICE.    Ho  debate  is  in 

Mr.'  JOHNSON.  I  am  not  about  to  debate 
it,  sic.  If  they  are  to  have  an  opportunity  of 
addressing  the  Senate  they  ought  at  once  to 
know  it  on  both  sides. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  you  will  please  to 
proceed  with  the  defense. 

Lorenzo  Thomas — examination  continued. 

Mr.  STANBEBY.  General  Thomas  wishes 
to  malie  some  explanatory  statements. 

The  Witness,  I  wish  to  correct  my  testi- 
mony jesterdaj  in  one  or  two  particulars.  I 
read  a  letter  signed  by  Mr.  Stanton  addressed 
to  me  on  the  21st  of  February.  The  date  mis- 
led me ;  I  did  not  receive  a  copy  of  that  letter 
until  the  next  da;  after  I  had  made  the  demand 


for  the  ofSce.  The  Secretary  came  in  and 
handed  me  the  original,  and  my  impression  is 
that  I  noted  on  that  original  ita  receipt.  It  was 
then  handed  to  General  Townsend,  who  made 
the  copy  that  I  read  here,  and  handed  it  to  me. 
I  had  it  not  nntil  after  the  demand  on  the  22d 
of  February. 

By  Mr.  Staxbert; 

Question.  Then,  when  you  saw  the  President 
on  the  afternoon  of  the  21st  jou  bad  not  yet 
received  that  letter  from  Mr.  Stanton  1 

Answer.  I  had  not. 

Question.  You  then  stood  upon  the  interview 
which  you  referred  to? 

Answer,  I  did.  The  next  correction  I  want 
to  make  is  that  I  am  made  to  say  here  that  the 
President  told  me  "to  take  possession  of  the 
office."  His  espression  was  "  take  charge  of 
the  office." 

Question.  Are  you  certain  that  that  was  his 
expression? 

Answer.  Positive.  I  was  asked  if  I  could 
give  the  date  of  my  brevet  commission.  I  do 
not  know  whether  it  is  important  or  not,  but  I 
have  it  here. 

Question.  What  is  the  date? 

Answer.  ThebrevetofinEoorgenerall3thof 
March,  1865. 

Question.  Upon  whose  recommendation  was 
that?    Who  first  suggested  it? 

Answer,  Mr.  Stanton  gave  it  to  me. 

Question.  Did  yon  ask  him  for  it  or  did  he 
volunteer  it? 

Mr.  Manager  BUTLEB.  That  is  not  in  the 
nature  of  correction  or  of  explanation. 

Mr.  STANBERY.  He  could  not  get  it  yes- 
terday. It  was  an  omitted  fact,  and  he  passed 
it  until  he  couid  get  his  commission. 

Mr.  Manager  BUTLER.     Very  good. 

By  Mr.  Stanbery  ; 

Queation.  How  war 
tarily  tendered? 

Answer.  He  had  i 
intended  to  give  it  to  ■  , 
when  I  came  from  some  important  duty,  I  said 
that  the  time  had  arrived  when  I  ought  to  have 
this  commission.  He  said  "certainly,"  and 
^ave  it  to  me  at  once.  I  do  not  think  he  ever 
intended  to  withhold  It. 

There  is  another  point  I  want  to  state.  When 
I  was  before  the  committee,  or  tbe  honorable 
Managers,  General  Butler  asked  the  clerk,  I 
thlnkitwa8,forthet*stimony  of  Dr.  BnaLEiGH. 
He  said  he  had  it  not,  that  it  was  at  his  home. 
I  do  not  know  whether  1  said  or  he  said,  "It 
makes  no  difference."  He  asked  me  a  num- 
ber of  questions  in  reference  to  that.  I  as- 
sented to  them  all.  I  never  heard  that  testi- 
mony read. 

QMsHon.  Yon  never  heard  Dr.  BcBLEion's 
testimony  read? 

Answer.  No,  sir ;  nordo  I  recollect  thepar- 
tieular  questions,  except  that  they  were  asked 
me  and  1  assented.  I  said  that  Dr.  Burleigh, 
no  doubt,  would  reoollec 
ter  than  I. 


it— asked  for  or  volun- 

ire  than  once  said  he 
i,  and  on  lhi> 
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By  Mr.  Manager  Bctler: 

Qfiestioii,  General  Thomaa,  how  mftTiy  times 
yesterday  did  you  answer  that  the  President 
told  you  each  time  to  "  take  possession  of  the 
office?" 

Anxwer.  I  have  not  read  over  my  testimony 
particularly.     I  do  not  know  how  many  times. 

Question.  Was  that  untrue  each  time  you 
said  it? 

Answer.  If  I  said  so  it  was.  "Takecharge" 
were  the  words  of  the  President. 

Question.  Have  you  any  memorandum  by 
which  jou  can  correct  that  expression?     If 

Answer.  I  have  no  memorandum  with  me 
here  ;  I  do  not  know  that  I  have  any. 

Qimtion.  Have  you  looked  at  one  since  yon 
were  on  the  stand  ? 

Aitswer.  1  have  not. 

Question.  How  can  you  tell. better  to-day 
than  you  could  yesterday! 

Ansteer,  Becanse  I  read  that  evidence  as 
recorded. 

Question.  You  gave  it  yesterday  yourself? 

Answer.  I  did. 

Queslion.  And  yon  could  know  better  what 
it  was  by  reading  it  than  when  you  testiHed 
to  it? 

Atiswer.  Yes,  sir. 

QxKslion.  And  you  are  sure  the  word  was 
'■  charge "'  each  time  ? 

Answer.  "Take  charge  of." 

Question,  And  tlien  the  three  times  when 
j'OH  reported  to  him  that  Stanton  would  not 
go  out,  refused  to  go  out,  each  time  lie  said, 
"Take  charge  of  the  office!" 

Ansioer.  He  did. 

Question.  Was  your  attention  called  at  the 
time  be  saiid  that  to  the  difference  between 
taking  "charge"  of  the  office  and  taking  "pos- 

Aitswer.  My  attention  was  not  called  to  it. 

Question.  How,  then,  do  you  so  carefully 
make  that  distinction  now  in  your  mind  ? 

Answer.  Because  I  know  that  that  was  hia 
expression.     I  have  thought  the  matter  over. 

Question.  You  have  always  known  that  that 
was  Jiis  expression,  have  you  not? 

Angwer.  Yes. 

Question.  And  you  have  thought  the  matter 
over? 

Answer.  Yes. 

Question.  Well,  then,  how  could  you  make 
such  a  mistake  yesterday? 

Anstner.  I  thmk  the  words  were  put  into  my 
.mouth;  I  do  not  recollect  distinctly. 

Question.  The  same  as  Karsner  put  in  about 
the  "kicking  out?" 

Answer.  Yea. 

Question.  And  you  are  rather  in  the  habit, 
are  you,  when  words  are  put  into  your  mouth, 
of  using  them? 

Answer.  I  am  not  always  in  the  habit. 

Queslion.  Whywas  yestordayanexception? 

Answer.  I  do  not  know  why  it  was  an  ex- 
ception. 


Questiort.  I  want  to  ask  yon  another  ques- 
tion on  another  aubject  which  was  omitted 
yesterday? 

Answer.  Certainly. 

Question.  After  you  and  Karsner  were  sum' 
moned  here  as  witnesses,  did  you  go  and  quar- 
rel with  him? 

Answer;.  I  had  some  words  with  him  in  the 
room  !iei-e  adjoining. 

Question.  Did  you  call  him  a  liar  and  a  per- 
jurer? 

Answer.  I  did. 

Question.  Youcalledhima  liar  and  perjurer, 
did  you? 

Answer.  I  think  I  did  both ;  1  certainly  did 
call  him  a  liar. 

Question.  And  a  perjurer? 

Answer.  I  think  it  is  probable  I  did ;  but 
the  "liar,"  I  know.. 

Que.stion.  You  knew  that  he  and  you  botli 
were  in  the  witness-room  waiting  to  be  called '; 

Answer.  I  was  here. 

Question.  And  you  knew  he  was  here  for 
that  purpose? 

Answer.  I  presume  I  did ;  yes. 

Question.  And  while  he  was  there  you  un- 
dertook to  talk  with  him  about  his  testimony? 

Answer.  Istated  to  him  in  the  two  instances: 
I  will  give  them  to  you— — 

Question.  Just  answer  my  question,  air ;  I 
have  not  asked  you  what  you  said.  I  only 
ask  you  this  question,  whether  you  undertook 
to  talk  with  him  about  his  testimony? 

Answer.  I  do  not  know  who  introduced  the 
conversation.  It  was  certainly  not  I,  I  do  not 
think,  for  he  was  there  some  time  before  I 
spoke  to  him. 

Question.  Did  you  speak  first  or  he? 

Answer.  That  I  do  not  recollect. 

Queslion.  Now,  then,  did  you  tell  hira  that 
he  was  a  liar  and  a  perjurer  at  that  time  7 

Answer.  I  did  tell  him  be  was  a  liar,  and  I 
may  have  said  he  was  a  peijurer. 

Question.  Did  you  offer  violence  to  him? 

Answer.  I  did  not. 

Question.  Did  you  apeak  violently  to  him  ? 

Answer.  I  did  not,  except  in  that  way. 

Question.   Were  yon  then  in  full  uniform 

Answer.  As  I  am  now. 

Question.  There  ia  another  question  I  want 
to  ask  you  which  was  omitted.  Do  you  still 
intend  to  take  charge  or  possession  of  the  office 
of  Secretary  of  War  ? 

Answer.  I  do. 

Question.  Have  you  said  to  any  person  within 
a  few  days,  "We'll  have  that  fellow,"  mean- 
ing Stanton,  "  out,  if  it  sinks  the  ship?" 

Answer.  Never. 

Question.  Did  you  say  so  to  Mr.  Johnson  ? 

Answer.  I  did  not. 

Question.  Anything  to  that  effect? 

Answer.  Not  that  Ihave  any  recollection  of 

Question.  Do  yon  know  whether  you  did  or 
not? 

Answer.  What  Mr.  Johnson  do  you  mean? 
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Question.  Mr.  B.  B.  Johnson. 
Answer.  There  was  b,  Mr.  Johnson  came  tp 
see  me  at  ray  house  in  reference  to  another 
matter,  and  we  may  have  had  some  coniersa 
tion  about  this. 

Question.  When  wag  it  that  that  Mr.  John 
son  came  to  your  house  to  see  yoa  about 
another  matter? 
Answer.  That  I  hardly  recollect. 
Qaestion.  About  how  long  ago? 
Ansteer,  I  am  trying  to  recollect  now.     He 

came  to  me  about  tho  business 

Question.  Never  mind  what  his  business  was. 
When  was  it? 

Answer,  But  I  want  to  call  it  to  mind.     I 
have  a  right  to  do  that,  I  think. 
Question.  But  not  to  state  It? 
Anstuer.  I  took  no  note  of  the  time,  and  I 
can  hardly  tell.  It  was  recently,  not  very  long 
ago. 

Question.  Within  two  or  three  days? 
Answer.  No,  sir ;  before  that  time. 
Question.  Within  a  week? 
Answer.  I  think  it  is  more  than  a  week. 
Question.  Let  me  give  you  the  dalfi — on  Fri- 
day, a  week  a^o  yesterday  ? 

Answer.  I  cannot  give  the  date,  I  do  not 
know  it. 

Question.  Was  it  longer  than  that? 
ATtswer.  Well,  I  did  not  charge  my  memory 
with  it.    It  was  a  familiar  conversation  we  had. 
Question.  Were  yon  joking  then? 
Answer.  Certainly. 
Q'lestioa.  Oh,  joking? 
Answer.  Tea. 

Question.  Did  you,  jokingly  or  otherwise, 
say  these  words:  "and  we'll  have  Stanton 
ont  of  there  if  we  have  to  sink  the  ship?" 

Answer.  I  have  no  recollection  of  making 
use  of  that  extsression. 

Question.  Did  you  make  use  of  one  equiva- 
lent to  that  in  substitnce? 

Answer.  I  have  no  recollection  of  it.  _ 
Questixm.  Have  you  such  a  recollection  of 
what  you  say  as  to  know  whether  you  did  or 
not? 

Answer.   I  have  not,     I  would    rather  he 

•HOuWteatlfjlttmaelf;  he  knows  It  better  than  I, 

I  cannot  recollect  all  the  conrersation  I  had. 

Question,  Do  you  deny  that  yoo  said  so? 

Answer.  I  cannot  deny  it,  because  I  do  not 

know  that  I  did. 

Question.  You  sayyou  would  rather  he  would 
testify;  and  I  will  try  to  oblige  you  in  that  re- 
spect; but  if  you  did  say  so,  was  it  true  or 
merely  more  brag? 

Answer.  You  may  call  it  as  you  please; 
brag,  if  you  say  so. 

Question.  I  do  not  want  to  put  words  into 
your  moutllj  what  do  you  call  it? 
Answer.  I  do  not  call  it  "  brag." 
Question.  What  was  it? 
Answer.  It  was  a  mere  conversation,  what- 
ever it  may  have  been. 

Question.  Did  you  mean  what  you  said,  or 
.  did  you  say  what  jou  did  not  mean? 


Answer.  I  did  not  mean  to  use  any  violence 
against  Mr.  Stanton  to  get  him  out  of  office. 

(fiieslimt.  What  did  you  moan  by  the  expres- 
sion '"We'll  have  him  outif  it  sinks  the  ship?" 

Answer.  I  have  said  I  do  not  know  that  I 
used  that  e: 

Johnson  can  tell  better.  I  am  assuming  now 
you  did  say  it? 

Mr.  EVART8.  That  you  have  no  right  to 
do.     Mr.  Johnson  has  not  said  so  yet. 

Mr.  Manager  BUTLER.  This  witness  does 
not  say  that  he  did  not  say  bo. 

Mr.  EVARTS.  That  is.  another  matter. 
You  have  not  proved  it  yet. 

The  Witness,  I  cannot  say.  He  vras  there 
on  ofScial  business  in  reference  to  an  officer 
dismissed  from  the  Array. 

Question.  Official  busmess? 

Answer.  I  mean  business  connected  with  an 
officer  dismissed  from  the  Army. 

Question.  Then  you  were  joking  on  this  sub- 
ject? 

AnKwer.  Certainly. 

Question.  Did  you  ever  see  Mr.  Johnson 
before  ? 

Answer.  I  have  no  recollection.  It  ispossi- 
ble  I  may  have  seen  him. 

Question.  Have  you  seen  him  since? 

Answer.  I  have  not  to  my  knowledge. 

Question.  Now,  here  was  a  stranger  who 
called  on  you  on  official  business,  business 
pertaining  to  your  office? 

Answer.  No,  sir. 

Question.  Omcial  business  about  getting  a 
man  reinstated  who  had  been  dismissed  ? 

Answer.  Yes, 

Question.  Very  good.  He  called  upon  you 
on  business  connected  with  the  Army? 

Answer.  That  had  nothing  to  do  with  my 

Question.  Now,  did  you  go  to  joking  with 
him,  a  total  stranger,  in  this  way  ? 

Answer.  Iknewhimasthe  lawyer  employed 
by  Colonel  Belger  to  get  him  reinstated,  and 
Colonel  BfiJger  sent  hira  to  me.  Now  you 
have  got  it. 

Question.  Was  he  a,  stranger  to  you  ? 

Answer.  I  think  he  was. 

Question.  Now,  then,  being  a  stranger,  hav- 
ing that  fixedj  will  you  answer  did  yon  go  to 
joking  with  this  stranger  on  such  a  subject? 

Answer.  Certainly.  We  hadquite  a  familiar 
talk  when  he  was  there.     He  sat  with  mo  for 

Question.  And  that  is  the  only  explanation 
you  can  give  of  that  expression  ? 

Anstner.  That  is  sufficient,  I  think. 

Question.  Whether  it  is  sufficient  or  not 
somebody  else  will  judge;  is  it  the  only  one 
you  can  give? 

Answer.  It  is  the  only  one  I  do  give. 

Question.  And  it  is  the  only  one  you  can 

Answer.  Tea. 

Question.  A  single  word  now  upon  another 
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subject  r  did  an jbody  talk  witli  you  aboat  your 
teat.imohy  since  jou  left  the  eland? 

Answir.  Since  I  left  the  stand? 

Questitm.  Yes;  since  yesterday? 

Ansiner.  Well,  I  suppose  I  have  talted  with 
a  dozen  persona. 

Quesiion.  Such  as  whom  ? 

Ans)Ber.  Several  persons  met  me  and  said 
tiiey  were  venr  glad  to  hear  my  testimony.  We 
did  not  enter  into  any  particulars  about  it.  I 
bare  been  met  to-day  jocularly  about  taking 
an  Gt|ual  drink  with  the  Secretary  of  War  by 
two  or  three  persons,  I  have  talked  in  my  own 
family  about  it. 

Question,  Has  anybody  talked  to  you  about 
these  points,  or  have  you  talked  to  anybody 
about  these  points  wbere  you  have  changed 
your  testimony? 

Answer.  I  came  here  this  morning  and 
aaw  the  Managers,  and  told  them  wherein  ' 
wanted 

Mr.  Manager  BUTLBB.  The  Managers 
You  do  not  mean  that  quite? 

Mr.  EVAHTS.    Tbe  counsel  for  the  Preai 

The  WiTSEas.  I  saw  the  counsel  for  the  Pres- 
ident, and  told  them  I  wished  to  make  correc 

By  Mr.  Manager  Bcti.er; 

Question.  You  did  not  mean  the  Managers 
you  meant  the  counsel? 

Answer.  I  meant  the  counsel;  theae  gen- 
tlemen sitting  here,  [pointing  to  the  c<:  ' 
for  the  Preaiaeot.] 

Quesiion.  That  you  had  a  perfect  right  to 
do.  Had  you  talked  with  anybody  before  that 
about  these  points? 

Answer.  Yea. 

Questivn    Whom? 

Answ^.  General  Townaend  this  morning. 

Question.  The  Assistant  Adjutant  Gen- 
eral? 

AnsiPei:  Yea. 

Qaesfion.  Anybody  else  ? 

AnsTcer.  About  theae  points? 

Question.  Exactly. 

Answer.  Na. 


Question.  Now,  sir,  did  you  not  receive  a 
letter  from  Mr.  Stanton,  whether  a  copy  or 
not,  on  the  21st  of  February? 

AnsiBer.  1  did  not. 

Quesiion.  Yon  amd  that  he  gave  you  the 
ori^nal,  and  the  date  is  noted.  Have  you  seen 
that  original? 

Answer.  Since? 

Question.  Yes. 

Ansirer.  I  have  not. 

Question    The  date  waa  noted  on  that  ori- 


Questloa,  I  did  not  ask  you,  "  thS  one  you 
read  here" — tlie  original;  when  was  that  given 

Answer.  On  the  224 


Quesiion.  Did  you  have  more  than  one  paper 
given  you  ?  , 

Answer.  That  was  handed  to  me,  and  then 
it  was  handed  to  General  Townsend,  who  made 
a  copy,  and  tlie  Secretary  gave  mo  the  copy 
wliieh  I  read  here.     The  other  paper  !  have 

Question.  And  that  was  the  22d? 

Answer.  On  the  22d,  dated  the  2l3t. 

Question.  Prepared,  then,  the  day  before? 

Ansieei:  I  suppose  so.  It  has  the  date  of 
the  day  before. 

Que.ftion.  Then  do  you  mean  to  take  all 
back  that  was  said  in  the  room  of  Mr.  Schriver 
about  your  not  going  on  with  the  office  or  their 
not  obeying  you  on  the  aflernoon  of  the  21at? 

Answer.  Oh,  yes;  it  waa  the  22d|  because 
General  Townsend  was  not  there  on  the  Slst. 

Question.  Thenon  the  21st  there  was  nothing 
said  about  his  not  obeying  jou? 

Answer.  1  think  not 

Question.  Nothing  said  to  Schriver  about 
not  obeying  you? 

Answer.  I  think  not. 

Question.  Then  there  was  nothing  said  about 
not  obeying  you  on  the  Hist  at  ail  ?     ■ 

Answer.  1  thinlc  not. 

Question.  And  you  never  reported  to  the 
President  that  Stanton  would  not  obey  you  on 
the  21st? 

Answer,  I  reported  to  the  Preaident  the  two 
conversations  I  had  with  him. 

Quesiion.  What  were  the  two?  The  one  in 
Schriver's  room  see  ma  to  have  gone  out.  What 
were  the  two? 

Mr.  EVARTS.  There  were  two  besides 
that,  Mr.  Butler. 

Mr.  Manager  BUTLER.  The  witness  will 
tell  me. 

Mr.  EVARTS.     But  yon  said  it  was  not  so. 

Mr.  Manager  BUTLER.  I  did  not.  I  said 
that  one  seemed  to  have  gone  out. 

Mr.  EVARTS.  One  of  the  conversationB. 
That  was  not  one  of  the  two. 

Mr.  Manager  BUTLER.  I  do  not  know  that. 

The  TiTHKSS.  General  Schriver  did  not  hear 
either  of  these  conversations. 

Question.  Then  on  the  21st  there  was  no 
such  conversation  that  you  testified  to  ? 

Answer.  Not  in  reference  to  that  letter — no. 

Question.  Was  there  any  conversation  at  all 
as  to  General  Townsend's  not  obeying  you,  or 
General  Schriver's  not  obeying  you,  on  the 
21st? 

Answer.  None. 

Question.  Then  what  you  told  ua  yeaterday, 
that  you  reported  that  to  the  President  and  got 
his  answer  to  that,  ail  that  was  not  so,  was  it? 

Answer.  All  that  was  not  so. 

Question.  Now,  upon  another  matter.  When 
you  were  examined  before  the  committee 

Answer.  Which  committee? 

Question.  The-commiltee— 

Answer.  I  have  been  examined  twice.   lonly 

Question.  The  committee  of  the  House,  not 
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the  Managers.  You  irere  asked  this  question : 
'■Did  sou  mate  any  report  |o  the  President  on 
Friday  of  what  had  transpired,"  and  did  you 

the  President  and  told  him  of  wliat  liad  oc- 
curred." He  said,  "Well,  go  along  and 
adiiiinister  the  Department."  When  I  stated 
what  had  occurred  with  Mr.  Stanton,  he  said 
to  me,  "  Yon  must  just  take  posaeaaion  of  the 
Department  nnd  carry  on  the  business."  Did 
you  so  swear  before  the  committee  ? 

The  witness  not  replying — 

Question.  Let  rae  give  you  the  words  again  1 

AiixiDer.  I  thought  you  were  waiting  for  some- 
body else.  I  Bay,  aa  I  said  before,  the  words 
were;   "  Take  charge  " 

Question.  That  is  not  the  question. 

Aiisicei:  What  ia  the  question  7 

Qiu:slion.  The  qoestiotiisthis:  in  answer  to 
a  question  which  Iwill  read  again  to  show  yan 
that  the  words  were  not  put  in  yoar  mouth, 
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did  you  not  answer  in  these  words, 
I  saw  the  President,  and  told  him  of  what  had 
oceorred."  He  said,  "  Well,  go  along  and  ad- 
minister the  Department."  And  did  you  not 
proceed  to  state,  "When  I  stated  what  had 
occurred  with  Mr.  Stanton,  he  said  'You  mast 
just  take  possession  of  the  Department  and 
carry  on  the  business.'  "  Now,  sir,  did  you 
swear  that  ?    That  is  the  only  thing  I  asked 

Answer.  If  that  is  there  I  suppose  I  swore 
to  it.     I  want  to  make  one  statement,  though. 

Question.  Was  it  true? 

Answer,  No ;  the  word  used  was  the  other. 

Mr.  Manager  BUTLER.    That  is  all. 

The  Witness.  I  wish  to  make  one  state- 
layiit  in  reference  to  that  very  thing.  I  think 
I  ought  to  do  it.  I  was  called  there  hastily. 
There  wore  a  good  many  events  that  had  tran- 
spired. I  requested  on  two  occasions  that 
committee  to  let  me  wait  and  consider,  and 
thej  refused,  would  not  let  me  do  it,  pressed 
lue  with  questions  all  the  time. 

By  Mr.  Manager  Bl'tleb; 

Queslimt.  How  was  that? 

Answer.  WhenI  was  called  before  that  com- 
ling  of- 
tJTLBl 

The  Witness.  On  the  evening  of^  the  day 
of  my  trial.  I  went  there  after  getting  through 
with  that,  trial.  I  on  two  occasions  requested 
them  to  postpone  the  examination  until  next 
niorning,  or  until  I  could  go  Over  the  matter. 
That  was  not  allowed  rae. 

Question.  Did  you  make  any  such  request? 

Ansmer.  I  did  twice. 

Question.  Of  whom  did  you  make  it? 

Anstner.  To  those  who  were  there. 

Question.  Who  was  there  7 

Ansiber.  I  think  the  committee  waa  pretty 
full. 
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Answer.  I  do  not  know  whether  Mr.  Steyeks 
was  there.  He  waa  there  a  portion  of  thi' 
time,  I  do  not  know  whether  he  was  tiiere  at 
this  particular  time. 

Question.  And  you  tell  the  Senate  now  on 
your  oath  that  you  requested  the  committee  to 

S've  you  time  to  answer  the  questions,  itrid 
ey  refused  you? 

Answer.  I  requested  tiiatitmight  be  deferred 
until  the  next  morning,  when  I  couW  have  an 
opportuniiy  to  go  over  in  my  own  mind  those 
tilings.  It  was  not  granted.  There  was  no 
refusal  given,  but  I  was  still  pressed  with 
questions. 

Then  there  is  another  matter  I  want  to  speak 
about — when  I  came  to  correct  that  testimony. 
There  are  two  things  there  that  ^re  confounded 
in  reference  to  dates ;  the  Urst  part  of  it,  the 
date  of  mj  appointment  as  Adjutant  General 
and  that  of  my  appointment  as  Secretary  of  War 
ad  interim — X  supposed  they  wereaskingme  in 
reference  to  the  former,  and  that  is  the  reason 
those  two  queations  got  mixed  up.  Then  when 
I  went  there  to  correct  my  testimony  1  wished 
to  do  it.  I  read  it  over  and  found  that  some 
of  it  waa  not  in  Eugllah,  nnd  I  thought  there 
was  sometiiiiig  taken  down,  and  I  believe  there 
was,  that  I  did  not  say.  They  would  not  per 
mlt  me  to  correct  the  mannscrlpt,  but  1  put 
something  at  the  bottoin  just  in  a  hasty  way. 
I  suppose  it  ia  on  that  paper,  [pointing  to  a 
manuscript  in  the  hand  of  Mr.  Manager  But- 
LEB.]     I  do  not  know. 

Qaestion.  I  will  come  to  that.  Now,  then, 
have  you  got  through  with  yoar  statement? 

Answer.  I  have. 

Qtiesiion.  Very  well,  then,  you  will  answer 
me  a  few  questions.  Did  you  not  como  and 
ask  to  see  your  testimony  as  it  was  taken  down 
by  that  committee? 

Answer.  I  went  to  the  clerk  and  saw  him. 

Question.  Did  he  give  you  the  report  which 
I  hold  in  my  hand  ? 

Answer.  He  was  not  in  ;  and  I  came  the 
next  day,  the  second  day,  and  he  handed  it  to 
me ;  and  twice  he  went,  I  think,  to  some  mem- 
ber of  the  committee,  1  do  not  know  who.  1 
said  I  wished  to  correct  it;  I  wanted  to  make 
it  at  least  decent  English  ia  some  respects ; 
but  I  was  informed  that  I  could  not  correct 
the  manuscript,  that  I  might 

Question.  He  reported  to  jou  that  youmighi 
make  any  corrections  in  writing? 

Answer.  Yes,  sir. 

Question.  Then,  did  you  read  the  whole  testi- 
mony over? 

Answer.  I  think  I  did ;  I  am  not  certain 
about  that. 

Question.  Do  you  not  know  you  did? 

Answer.  No  ;  1  do  not  know  that  I  did. 

Question.  What  were  you  there  for? 

Answer.  I  came  ihere  to  correct  the  first 
part  of  it  particularly,  %iid  that  was  the  reason 
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I  went  there.     I  took  it  for  granted  that  tho 

Question,  You  did  not  want  to  correct  any 
other  portion  of  it? 

Answer.  No. 

Question,  And  the  first  part  of  it  only  re- 
ferred to  the  miatake  in  the  time  about  your 
being  made  Adjutant  General  or  being  made 
Secretary  of  War? 

Ansjeer.  It  had  reference  to  the  notification 
^ven  me  more  particularly? 

Question.  By  the  President? 

Answer.  I  had  stated  the  notification 

Question,  The  notification  by  the  President 
to  be  Secretary  of  War  or  Adjutant  General 
th^  was  mixed? 

Answer.  That  was  mixed. 

Question.  That  was  what  jou  wanted  to  cor- 

Ansiixr.  I  stated  that  I  received  that  notifi- 
cation from  Colonel  Moore.  Colonel  Moore 
did  give  me  the  notification  that  I  would  prob- 
ably be  put  hack  as  Adjutant  General,  but  he 
did  not  as  Secretary  of  War. 

Question.  That  was  what  jou  wished  to  cor- 
rect? 

AnsuKr.  That  was  the  principal  correction  I 
wished  to  make.  ^ 

Questio7i.  And  you  did  not  want  to  correct 
anything  else? 

Answer.  If  there  was  anything  wrong,  Idid. 
My  corrections  are  there,  whatever  they  may 
be.     I  suppose  that  is  the  paper. 

Question.  .You  then  went  over  your  testi- 
mony, did  you  not,  and  corrected  such  portions 
as  you  pleased? 

Answer.  Oh,  I  had  full  privilege  to  do  that, 
of  course. 

Question.  And  wrote  out  here  portions  of 
two  sheets  which  are  in  your  handwriting,  are 
they  not,  of  corrections?  [Showing  the  pages 
to  the  witness.] 

Aiisuier.  Yes,  sir,  I  corrected  in  my  own 
ban  dwi'i  ting. 

Question.  And  signed  it  "  L.  Thomas,  Ad- 
jutant General?" 

Answer.  Yes,  sir.  Therearenottwosheets, 
however.     Thereie  one  sheet  and  a  little  more. 

Question.  I  said  portions  of  two  sheets. 
Now,  sir,  having  read  over  your  testimony  and 
attempted  to  correct  it,  did  you  correct  any- 
thing in  this  portion  in  which  you  are  reported 
as  saying  that  the  President  ordered  jou  to  go 
forward  and  takeposseasion  and  administer  the 
office? 

Answer,  I  do  not  think  I  made  any  such 


Question.  You  have  sworn  liat  that  was  not 
true.     Why  did  you  not  correct  it? 

Answer.  I  have  said  so  because  I  know  his 
expression. 

Question.  Whydid  younotcorrectitbefore? 

Answer,  Well,  1  have  thought  (he  matter 


of  your  testimony  as  given  yesterday,  as  you 
gave  it  originally,  on  the  examination  as  to  the 
first  interview  with  the  President,  which  I  will 
now  read  to  you  and  see  whether  it  is  correctly 
reported : 
'■Question.  What  oceurred  tetween  the  President 


J.  I  stated  ti 


,e  President  that  I  had 


private  nropert.v,'  and  tli 


,  after  delivering  the 
nvid, 'Idanotlnon 


whether   I  will  ob 

The  Witness.  I  ssud  "act  your  pleasnre." 

Mr.  STANBBRY.  Now,  the  point  of  your 
answer  Iwiah  to  bring  to  your  attention  is  this: 

'■  Tliis  I  mentioned  to  the  President,  His  answer 
was,  'Very  well;  gn  on  and  take  charge  of  the  office 
and  perform  the  duty,'" 

Did  you  say  that? 

Answer.  I  said  thai. 

Question.  It  was  in  the  cross-examination 

Answer.  Yes,  sic. 

By  Mr.  Manager  Botlbb; 

Question.  Then  you  mean  to  say  that  in  an- 
swer to  Mr.  Stanbery  you  put  it  all  right  yes- 
terday, and  in  the  answer  to  me  you  got  it  all 
wrong  ?  • 

Answer.  In  reference  to  your  examination. 

Mr.  STANBBRY.  We  will  see  how  your 
.examination  was  by  and  by.  We  shall  want 
General  Thom&s  as  to  what  took  place  on  the 
trial  after  we  put  in  the  record. 

Mr.  Manager  BUTLER,  Call  him  in  at  any 
time;  we  shall  always  be  glad  to  see  him. 
[Laughter.]  ' 

Genera!  Thomas.     Thank  you,  sir. 

William  T.  Sherman  sworn  and  examined. 

By  Mr.  Stanbery: 

Qicestion.  General  Sherman,  were  you  in 
Washington  last  winter? 

Answer,  I  was. 

Question.  What  time  did  you  arrive  here  ? 

Answer.  About  the  4th  of  December  last. 

Question,  How  long  did  you  ri 

Answer.  Two  months. 

Question.  Till  the  4th  of  February,  t 
that  time? 

Answer.  Until  about  the  3d  or  4th  of  Feb- 

Queslion.  On  what  business  had  you  comi;? 

Answer.  I  came  as  a  member  of  the  Indian 
peace  commission  by  adjournment. 

Question,  Any  other  business  at  that  time? 

Answer.  At  that  time  no  other  business. 
Subsequently,  by  order,  I  was  assigned  to  a 
board  of  officers  oi^aniied  under  the  laws  of 
Congress  to  submit  articles  of  war  and  regu- 
lations for  the  Army. 

Question.   At  what  date  was  that  assign- 

Answer.  I  could  procure  the  order,  which 


□  here? 
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would  be  perfect  evidence  of  its  date ;  but  I 
must  now  state  that  it  was  -within  ten  daja  of' 
mj  arrival  here  ;  about  ten  days. 

Question.  About  ten  days  after  your  Sirrival 
here? 

Ansji^.  About  the  middleofDecemberthat 

Queslion.  Then  you  had  a  double  duty? 

Answer,  I  had  a  double  duty  for  a  few  days. 

Question.  During  that  time,  from  the  jth 
of  December  until  the  3d  or  4lh  of  February, 
had  you  several  interviews  with  the  President? 

Answer.  I  had. 

Question,  Did  you  gee  him  alone,  when  there 
was  no  person  present  but  the  President  and 
yourself!' 

Answei-.  Yes,  sir. 

Queslion.  Did  you  see  him  also  imconipanj 
with  General  Grant? 

Answer.  1  saw  him  in  company  with  Gefl- 
eral  Grant  once,  and  I  think  twice. 

Question.  Had  you  several  interviews  with 
him  in  relation  to  the  case  of  Mr.  Stanton  ? 

Answer.  1  had. 

Mr.  Manager  BINGHAM.  Mr.  President, 
we  desire,  without  delaying  the  Senate,  to  re- 
speotfiiily  submit  our  obiections  here  again, 
without  desiringio  argue  it.  Webelieveitour 
doty,  as  the.  representatives  of  the  House,  to 
object 

Mr.  STANBBRY.    Object  to  what? 

Mr.  Mandger  BINGHAM.  That  the  decla- 
rations of  the  President  touching  any  matter 
involved  in  this  issue,  not  made  at  the  time 
when  we  have  called  them  out  ourselves,  are 
not  competent  evidence,  and  desire  to  submit 
the  point,  if  such  is  the  pleasure  of  the  Senate, 
to  the  ruling  of  the  presiding  officer. 
■  Mr.  STANBERT.  Allow  me  to  come  to 
some  qliestion  that  we  can  get  started  upon. 
This  is  introductory. 

Mr.  ManagerBINGHAM.  I  understand  itso. 

Mr.  STANBERY.  You  will  soon  see  what 
our  object  is  with  General  Sherman.  There 
will  be  no  mistake  oboutit  when  we  come  to  it. 

Mr.  Manager  BINGHAM.  I  understand 
the  oWect  is  to  call  out  conversations  with  the 

TheOHIBP  JUSTICE.  Atpresent  nosuch 
question  has  been  Eisked. 

Mr.  STANBBRY.  Now  we  will  come  to 
the  point  very  quick.  [To  the  witness.]  Gen- 
eral, while  you  were  here,  did  the  Pre^dent 
ask  you  if  you  would  take  charge  of  the  office 
of  the  Department  of  War  in  case  of  the  re- 
moval of  Mr.  Stanton? 

Mr.  Manager  BUTLER.  I  object  to  the 
question,  and  ask  that  itbe  reduced  to  writing. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  the  queslion  to  writing, 

Mr.  STANBBRY.  Do  you  object  because 
it  is  leading  or  because  of  the  substance  of  it  ? 

Mr.  Manager  BUTLER.     I  object  to  it  for 

Mr.  STANBERY.     Then  I  will  put  it 
form 


;  of  a  social  nature 
fith  him  after 


.Mr.  Manager  BUTLER.  I  begyour  pardon ; 
put  it  in  writinjr.    • 

Mr.  STANBERY.  I  will  lay  %  foundation 
first.  [To  the  witness.]  At  what  time  were 
those  interviews?     Have  you  a  memorandum  ? 

The  WrrsESs,  (consulting  his  memoranda.) 
The  interview  with  General  Grant  and  the 
President,  do  vou  refer  to? 

Mr.  STANBERY.  No ;  any  interview.  I 
will  ask  you  a  question  that  will  relieve  you, 
perhaps.  Had  you  interviews  with  the  Presi- 
dent before  Mr.  Stanton  came  back  to  the  office, 
while  General  Grant  w 

The  Witness.     Yes, 
entirely,  before  that  tii 

Question.    Had  you 
that  ? 

A-nswer.  I  bad. 

Question.  How  long  after  that;  after  Mr. 
Stanton  came  back? 

Answer.  The  day  following,  I  think. 

Queation.  Were  you  and  the  President  alone 
at  that  interview  the  day  aner? 

Answer.  General  Grant  was  also  present? 

Question.  What  did  that  interview  relate  to? 

Answer,  The  removal 

Mr.  Manager  BUTLER.  Stop  a  moment. 
Dp  not  get  it  in  indirectly.  Meetthe  question 
man  fashion,  please. 

Mr.  STANBERY.     What  did  it  relate  to? 

Mr.  Manager  BUTLER.  Thatgivesthesub- 
stance  of  it.     I  object.     Meet  the  question. 

Mr.  STANBBRY,  (to  the  witness.)  Did  it 
relate  to  the  occupation  of  the  War  Depart- ' 
ment  by  Mr.  Stanton? 

The  Witness.    It  did. 

Question.  Now,  what  was  it? 

Mr.  Manager  BUTLER. 
We  oHect.     We  ask  that  it  b 

By  Mr.  Stanbbrt 

Question.  Whatconveraationpas5Pd  between 
you  and  the  President? 

Mr.  Manager  BCTLBR  Excuse  me  I 
asked  to  have  the  question  lu  writing  Shall  I 
have  it?  I  have  three  time?  attempt*:d,  and 
each  time  failed. 

The  CHIEF  JUSTICE  The  counsel  will 
please  reduce  the  question  to  writing 

The  question,  having  been  reduced  to  writ- 
ing, was  handed  to  and  read  by  the  Secretary, 
as  follows: 

In  that  interriow  what  conversation  took  plaecbo- 
tweon  the  Presidect  and  you  in  regard  to  the  removal 
of  Mr.  Stanton? 

Mr,  Manager  BUTLER.  To  that  we  object. 
I  suppose  we  can  agree  on  the  day.  That  must 
have  been  the  14th  of  January  last.  On  the 
13th  Mr.  Stanton  was  reinstated;  and  the  lith, 
if  it  was  the  day  after,  would  be  the  date. 

Mr.  STANBBRY,  (to  the  witness.)  Can 
you  give  us  the  day  of  that  conversation,  Gen- 
eral? 

The  Witness.  Yes,  sir.  [Consulting  a  mem- 
orandum.] According  to  a  memorandum  which 
I  hold  Mr.  Stanton  reiintered  on  the  possession 
of  his  office  of  Secretary  of  War  on  Tuesday) 
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the  13tb.  Monday  was  tlie  12th,  Tuesday  the 
18th.  The  convevaation  occurred  on  Wednes- 
Arj,  die  14th  of  JaDuirv. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  the  question  admissible  withiu  the  prin- 
ciple of  thedecision  made  by  the  Senate  relating 
to  a  conversation  Uetween  General  Thomas  and 
the  President;  but  he  will  put  the  questiou  to 
the  Senate,  if  any  Senator  desires  it. 

Mr.  CONNESS.  On  that  I  ask  for  a  vote 
and  foe  the  yeas  and  nays. 

The  yeas  and  naja  were  ordered. 

Mr.  Manager  BQTLER.  We  should  like 
to  hear  the  grounds  on  which  the  offer  is  made 

Mr.  STARBER  Y.  The  Managers  ask  me  to 
state  the  grounds  upon  which  we  expect  this 
testimony 

Mr.  Manager  BUTLER.     No,  sir. 

Mr.  STANBERY.     What,  then? 

Mr.  Manager  BUTLER.  laskjousimpljfor 
the  ground  on  which  you  put  it — not  the  testi- 
mony;  thegroundson  whichjoucanputinany 
possible  declaration,  not  the  declaration  itselt. 

Mr.  STANBERY.  This  ground :  we  ex- 
pect to  prove  by  General  Sherman 

Mr.  Manager  BUTLER.  I  olu'ect,  air.  I 
have  not  asked  that. 

Mr.  STANBERY.  Is  it  not  admissible -to 
say  what  we  expect  to  prove? 

Mr.  Manager  BUTLER.  No,  sir;  that  is 
to  get  before  the  court,  Mr.  Chief  Justice 

Mr.  STANBERY.    "Getbeforetheeourtl" 

Mr.  Manager  BUTLER.  Get  before  the 
courtortheSenate-T-that  I  should  fall  into  bad 
habits  sometimes  is  not  wonderful.  [laughter] 
—it  is  to  get  before  the  Senate  the  testimony 
by  statements  of  the  conusel.  The  question 
wholly  and  solely  is  whether  the  declarations 
of  the  President  can  be  given  in  evidence. 
What  those  declarations  are,  in  my  judgment, 
it  would  be  improper  to  state  and  unprofes- 
sional to  state,  because  that  is  begging  the 
whole  question  and  attempting  to  get  them 
before  the  Senate  and  the  country  by  the  re- 
cital of  the  counsel.  That  neveris  permitted. 
The  sole  question  is,  whatever  the  declarations 
are,  if  any  possible  declaration  can  be  compe- 
tent at  that  time.  If  the  declaration  asked  for 
can  be  competent  you  may  assume  that  any 
possible  conversation  can  be  competent,  and 
then  we  will  assume  that  this 

Mr.  STANBERY.  Exactly ;  thenyoucome 
to  the  point. 

Mr.  Manager  BUTLER.  That  this  can  be, 
.and  therefore  there  is   no  occasion   to  state 

Mr.  STANBERY.  Take  it  in  that  way,  any 
possible  declaration  can  be  evidence.  Do  you 
propose  to  ai'gue  this  ? 

Mr.  Manager  BUTLER.     We  do  not  want 

S'lriTANBERY.    We  do. 

Mr.  Manager  BUTLER.  If  the  Senate  will 
vote  that  it  is  competent  we  cannot  alter  it  by 
argument. 


Mr.  STANBERY.  Mr.  Chief  Justice  and 
Senators,  the  testimony  which  we  espect  to 
eliettfrom  General  Sherman  I  look  upon  as 
vital  upon  the  question  of  intent,  as  testimony 
we  are  entitled  to  have  upon  legal  grounds 
perfectly  well  settled  and  perfectly  unanswer- 
able. I  can  say  now  in  argument,  I  presume, 
what  I  expect  to  prove.  "If,"  says  the  honorable 
Manager,  "  any  declarations  you  choose  to  call 
out  are  admissible,  jou  may  make  them  as 
strong  as  you  please — imagine  any  that  you 
please— and  still  no  declaration  of  the  Pre«- 
dent  made  on  that  14th  of  January  can  be 
admitted  here!'' 

Now,  first  of  all,  what  is  the  issue  here? 
Let  the  Managers  speak  for  themselves.  I 
first  read  from  the  honorable  Manager  who 
opened  this  case,  at  page  94  of  his  argument. 

Mr.  Manager  BUTLER.  You  read  from 
page  04  of  the  record,  not  oftlie  argument. 

Mr.  STANBERY.    The  Manager  said; 

"  Having  shown  that  tba  President  willfully  vin- 
lated  an  act  of  Consreee,  without  justification,  both 
in  the  lemoval  of  Stantan  and  the  appomtntent  of 
Thonua,  lor  the  poipose  of  obtaiuiiiB  wrODgfaUr  the 
posseeaion  ofthe  war  Offioebr  ferae,  if  need  be,  and 
certainlr  bf  threats  and  intimidations,  for  the  pur- 
pose of  controlling  its  appropriations  through  its  ad 
imsnm  chief,  who  shall  say  that  Andrew  .T^imsnn  i, 
not  guilty  of  the  high  crime  and   i 


im  in  the  first  eight  articles?" 
page  109,  speaking  of  the  orders 


Again,  o 
if  removal: 

"These  .lud  bis  oonourrent  acta  show  cor 
attompt  to  get  the  control  of  thi 
"•-  " ^t.  b^tha  aoidng  o 


e  QovernnK 
jf  War,  was 


eral  design,  if  It  were  possible,  lo  overthrow"  ilio 
Congress  of  the  United  States :  and  he  now  claims  by 

the  eiccution  of  this  very  design,  every  officer  oftho 
Atmy.Kavy,  civil,  and  diplomatio  service  of  the 
United  Statiffl." 

Again,  on  page  99: 

"  Failing  in  bis  attempt  to  get  full  possession  of 
the  oBice  through  the  Senate,  he  had  determined,  as 
he  admits,  to  remove  Stanton  at  all  hazards,  and 
endeavored  lo  prevMi  on  the  General  to  aid  him  in 
so  doing.  He  declines,  for  that  the  respondent 
qaarrele  with  him.  denounoes  him  in  tbenewspapere, 
and  aoenses  him  of  bod  faith  and  nntruthfnlneea. 
IhereuDon,  aaaerting  Ma  prerosaljvea  as  Commander- 
in-Ohief^  he  oreates  anewmititarr  deputment'of  the 
Atlantis.  He  attranpts  to  bribe  Lieutenant  Oeneral 
Sherman  to  take  command  of  it  by  promoUon  to  the 
rank  of  general  by  brevet,  trusting  that  his  military 
services  would  compel  the  Senate  to  confirm  him. 

"It  the  respondent  ean  get  a  general  by  brevet 
appointed,  he  can  then  by  simple  order  put  him  on 
duty  according  to  his  brevet  rank  and  thus  have  a 
general  of  the  Army  in  command  at  Washington, 
tbroiiph  whom  he  can  tttmamit  his  orders  andoom- 

Ely  nith  the  aot  whieh  he  did  not  dare  tronsBreaa,  u 
e  hod  ODptoyed  it.  andget  rid  of  the  hated  Sen  oral 
UrnnC  Sherman  spumed  the  bribe.  TheresDondent^ 
not  disoooroged,  appointed  Major  General  George 
H.  Thomas  to  the  aamo  brevet  rank,  but  Thomas 
declined. 

"Wliat  stimulated  the  ardor  of  theFreaident  Just  at 
that  time,  almost  three  yours  after  the  war  closed, 
but  last  aftcT  the  Senate  bad  reinstated  Stanton,  to 

rala  by  brevet?  Why  did  his  aealof  prom'oli'on''t5ie 
that  form  and  no  other!  There  were  many  other 
maritorioua  oflioersof  lower  rank  desirous  of  promo- 

Ue  bad  dotermined  to  set  aside  Grant,  with  wliombe 
bad  qoarreled,  either  by  force  or  Iraud,  either  in 
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LorBDio  Thomas  Seoretary  of  War  »nd  orders  Stan- 
(on  out  of  the  omen,  gtaaton  refuses  to  go:  Thonaa 
is  about  the  Btreets  debating  that  he  villputhlm  out 
by  force,  *  kick  him  oat.' " 

But,  still  more  closely  to  the  point,  we  will 
come  to  the  teatimotij  of  intent,  on  page  251. 
This  is  apoa  the  iutroducdon  of  the  case  of 
Mr.  Cooper.  To  showthe  intent  of  the  Presi- 
dent, the  learned  Managers  have  gone  back  to 
tbe  fall  of  1867,  and  begin  their  proof  with  an 
intention  commenced  in  the  fall,  carried  along, 
s^3  the  honorable  Manager,  to  the  very  date 
of^the  21at  of  February,  of  the  appointment  of 
Tbomas.  Most  of  the  proof,  hesaje,  "  clusters 
about  that  time,"  but  it  begins,  he  says,  in  the 
fall;  and  he  calls  Chandler  to  prove  what? 
That  Cooper  was  inducted  into  ofSce  by  the 
President,  being  bis  own  Private  Secretary,  for 
thepurpoBB  of  carrying  out  what?  Hia  inten- 
tion to  get  his  own  man  first  into  the  War 
Office  to  control  the  requisitions  there,  and 
then  to  get  his  own  man  into  the  Treasury  De- 
partment to  meet  those  requisitions  and  to  pay 
them,  and  thereby  control  the  purse  as  well  as 
the  sword  of  the  nation. 

"TlieonlyquBstion"- 
says  the  learned  Manager — 
"is,  is  this  oompetent,  if  weoao  show  it  was  one  of 
the  ways  and  laeane?  The  difficultytbat  restaintbe 
minds  ofmrleu'Ded  Mends  on  the  other  side  is  that 
the/  eloEtst  everything  about  tbe  21st  of  February, 
1868.  IheyBeemtoforiretthattheact  oftbe  21H  of 
Febmaiy,  1888,  waa  onfy  thooulmlnation  ot  a  purpose 
fiirmed  Ion*  before,  at  in  the  President's  auEwer  be 
__._,_^.   ?_^. 12tb  of  August, 


"To  I 


ani  before,  as  ii 
i.  to  witr  aa  e: 

.,   __  out  there  are  various  thines  to  d 
et  control  of  tbe  War  Office ;  but  «hat  EOr 


his  servant,  his  slave,  dependent  oniiis  breath,  t 


B  may  appoint;   and  tl 


refore  he  besau  h 


glSCtan  waa  mapended,  aud  aa  early 

l>eeemDer  he  bod  oat  to  pat  that  suspension  and  the 
reaaona  for  it  before  theSenate.andheknewit would 
not  live  there  one  moment  after  it  got  fairly  ooosid- 
ered.  Now  ho  besins.  What  ia  {tie  firat  tbius  he 
does?    To  jet  somebody  in  the  Treasury  Deport- 

I  can  get  him  in  the  War  Department.'  That  is  tho 
first  tbiQE;  and  thereupon,  without  any  Tacancx.  be 
mustmnkean  appointment.   The  diffioulty  that  we 

step  upon  a  single  point  of  evidence.  It  i»  one  of 
the  infelicities  always  of  putting  in  acase  that  sharp, 
keen,  ingenious  counsel  can  inaist  ntall  steps  on  im- 
paling you  upon  a  point  of  evidence;  and  therefore 
I  have  got  to  proceed  Belittle  further. 

£rat,  (bat  he  made  this  appointment;  tbat  this  fail- 

jected.    Still  determined  to  have  Cooper  in,  he  ap- 

Tboma^  was   appointed,  without  law  and  against 

by  which  to  (ethold.to  eet,if  beeould.Ms  hand  into 
the  Treaaury  of  the  United  States,  although  Mr. 
Ohnndler  has  just  stated  there  waa  no  way  to  get  it 
eioeptbyarequiaition  through  tho  War  Department; 
and  at  the  same  moment,  to  show  that  this  waa  part 
B  showyou  that  although 

- _ „ry  of  the  Treaaury.  must 

at  Tbomas  waa  appointed,  yet  the  Pres- 


dr.  McCullooh,  the  Seoretary  ol 


That  is  what  tliey  put  in,  They  have  got 
that  testimony  for  that  purpose,  as  they  say, 
to  show  the  intent  of  the  President,  began, 
they  say,  asearly  as  the  12th  of  August,  1867, 
proaressed  in  by  the  appointment  of  Cooper 
in  tie  fall  of  1867,  going  all  through  the  sub- 
sequent time  until  it  "culminated"  on  tbe 
21st  of  February  by  at  last  finding  the  proper 
tool  to  do  this  work  in  tbe  War  Office.  He 
was  looking,  according  to  the  argument,  for  a 
proper  toot— for  a  servant — for  one  who  would 
do  his  bidding,  and,  forsooth,  alter  a  search, 
he  found  tbe  very  man  in  what  the  Manager 
has  called  "a  disgraced  officer." 

Now,  Mr.  Chief  Justice  and  Senators,  and 
especially  those  of  you  who  are  lawyers,  what 
case  are  they  attempting  to  make  against  the 
President?  Not  simply  tbat  he  did  certain 
acta  that  would  make  him  criminal,  but  that 
he  did  these  acts  malajide,  with  an  unlawful 
intent  and  criminal  purpose.  They  do  not 
prove  that  purpose,  or  attempt  to  prove  it,  by 
any  positive  testimony!  ^^^  ^^J  ^^!'  ""* 
prove  certain  facts  from  which  we  raise  a  pre- 
sumption that  that  was  the  purpose."  It  is 
upon  proof,  founded  on  presumption,  and  such 
proof  is  admissible,  that  tho  gentlemen  rest 
the  essential  part  of  their  case  ;  that  is  to  say, 
the  criminal  intent.  They  prove  certain  acts 
that  may  be  criminal  or  stand  indifferent,  ac- 
cording to  the  intent  of  the  part}'.  Then  they 
provecertain  other  acts  and  declarations  which, 
as  they  say,  raise  the  presumption  that  the 
thing  done,  the  order  given,  the  appointment 
—  .1 „ 1„  „jt|j  that  criminal  ir' — *  '"'■' 


t  only  show  that  crira- 

"    they   say,    "it  was 

''  and  tbat  all  the 

md  that  the 


ley  say, 
inal   intent  then,   butj" 
conceived  months 
machinery  was  pnl 

President,  from  the  12th  of  August,  1867,  waa 
pursuing  tbat  intent,  looking  for  tools,  agents 
to  carry  out  that  intent,  and  it  did  not  culmi' 
nate  until  the  21st  of  February,  1868,  although 
tbe  gentleman  says  most  of  the  facts  happened 
to  cluster  about  that  period,  but  not  all  of 

This  being  so,  Senators,  what  is  the  ruie  to 
rebut  thia  presumption  of  intention?  When 
a  proseention  is  allowed  to  raise  the  presump- 
tion of  guilt  from  the  intent  of  the  accused, 
by  proving  eircum stances  which  raised  that  pre- 
sumption against  him,  may  he  not  rebut  it  by 
troof  of  other  circamsiances  which  show  that 
e  could  not  have  had  such  a  criminal  intent  ? 
Was  anything  ever  plainer  than  that? 

Why,  consider  what  a  latitude  one  charged 
with  crime  is  allowed  under  such  circum- 
stances. Take  the  case  of  a  man  charged  with 
passing  counterfeit  money.  You  must  prove 
his  intent;  you  must  prove  his  scienter;  you 
must  prove  circumstances  from  which  a  pre- 
sumption arises ;  did  he  know  the  bill  was 
counterfeit.  You  may  prove  that  he  had  been 
told  so ;  prove  that  he  had  seen  other  money 
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of  the  same  kind,  and  raise  the  iiiteol  in  that 
waj.  Even  when  you  make  such  proof  against 
him  arising  from  presumptions,  how  may  lie 
rebut  that  presumption  of  intent  from  circum- 
stancesproved  against  him?  In  the  first  place, 
by  llie  most  general  of  all  presumptions,  ptooi 
of  good  character  generally,  lliat  he  ia  al- 
lowed to  do  to  rehut  a  presumption — the  most 
general  of  alt  presumptions,  not  that  he  did 
wjiit  was  right  m  that  transaction,  not  that  he 
did  certain  tilings  or  made  certain  declara- 
tions about  the  same  time  which  explained 
that  the  intent  was  honest,  but  going  beyond 
that  throvigh  the  vhole  field  of  presumptions, 
for  it  is  all  open  to  him,  he  may  rebut  the  pre* 
aumption  arising  from  proof  of  express  lacts 
by  the  proof  of  general  good  character,  rais- 
ing the  presumption  that  be  ia  not  a  man  who 
would  have  such  an  intent. 

Mr.  Manager  BUTLER.  We  do  not  object 
to  that  pfoof 

Mr.  STANBBRY.     You  do  not  t 

Mr.  Manager  BUTLER.  Put  in  his  good 
character. 

Mr.  STANBERY.  Such  a  general  thing  aS 
that !     And  yet  you  object  to  this  ? 

Mr.  Manager  BUTLER.  Put  in  his  good 
character,  and  we  will  take  issue  on  that. 

Mr,  STANBEBY.  Now,  what  evidence  ia 
a  defendant  entitled  to  who  h  charged  with 
crime  where  it  is  necessary  to  make  out  an 
intent  against  him  where  the  intent  is  not  posi- 
tively proved  by  his  own  declaratioiia,  but 
where  the  intent  to  be  gathered  by  proof  of 
other  fncts,  which  may  be  guilty  or  indifferent 
according  to  the  intent.  What  proof  is  allowed 
againat  bim  to  raise  this  pre!iuraption  of  intent  ? 
Proof  of  those  facts  from  which  the  mind  itself 
infers  a  gniity  intention.  But  while  the  pros- 
ecution may  make  such  a  case  against  him  by 
such  testimony,  may  he  not  rehut  the  case  by 
exactly  the  same  sort  of  testimony  ?  If  it  is  a 
declaration  that  they  rely  npon  as  made  by  him 
at  one  time,  maybe  not  meetit  by  declarations 
made  about  the  same  time  with  regard  to  the 
same  transaction  ?  Undoulitedly.  They  can- 
not be  too  remote ;  I  admit  that ;  but  if  they 
are  about  the  time,  if  they  are  connected  with 
the  transaction,  if  they  do  not  appear  to  have 
been  manufactured,  then  the  declarations  of  the 
defendaat  from  which  the  inference  of  inno- 
cence nould  be  presumed  are,  under  reason- 
able limitations,  just  as  admissible  as  the  dec- 
laration? of  the  defendant  from  which  the  pros- 
ecution has  attempted  to  deduce  the  inference 
of  criminal  purpose.  Now  let  us  look  at  the 
authorities  on  this  point.  In  the  trial  of 
Hardy,  leportedm  State  Trials,  volume  twenty- 
fonr,  page  10G5,  Mr.  Erskine,  who  defended 
Hard),  called  a  Mr  Daniel  Stnartas  a  witness. 
The  case  is  ^o  fully  in  point  that  I  will  read 
from  it  pretty  largely  ; 

"Mr.  Erskine.  I  call  back  this  gentlomaD  onlv 
for  the  purpose  of  flaking  him  one  question,  which 
I  could  not  with  propriety  oslijiiin  belbro;   you 

aoqnaintanoe  with  ths  prifoner  at  (he  bur,  »Bd  yonr 


"  Wutbateaid  toyoa  publicly,  oris  tbepr 
"Itwasenid  pnbllaly.   AndbeBoldiueeoiii 


■•  Mr.  £i-.tine.  TbenI  will  not  defend  th 


cumstaucei,  IVoin  the  dullest  times  uf  oar  hislary 
to  the  preeent  Moment.  I  »u  soiti  lo  oonaumB  tlw 
timeof  the<»nrt  but  if  I  am  called  upon  I  will  re- 
peat to  7initloTdBliips,wr&atHn,frDin  ths  StateTriala, 
vaiious  queationa,  apou  liinilu'  ooouioni,  put  by  dif- 
ferent pnaonera,  by  coaaent  of  all  the  Jodtea,  all  the 
atiorney  eeoer^  iuidBDlioitorBeDeraU,anilaaniiBel 
fur  the  Crowu.  I  only  wish  to  know  whether  the 
nueslion  ia  objeoted  to  or  not. 
"  Mr.  Atforneff  General.    It  ia. 

Bntlyrbe" 

le  (be  moment  that  itwns  atated  ae  a  proeeealna; 
3b.  we  thought,  micht  be  aervioeabla  to  the  pria- 
r  unii  nnniKioni-wii;!!  Uie  rnleeof  evidenos,)ili 
imdiiDtieii ;  therefon.  iade- 
irlord-"-'-  •" ■  ' 

miuled  he  would  be  si 

all  others  bave  enjoyed." 

Then  this  great  advocate  proceeds  to  give 
the  cases  from  the  State  Trials  upon  the  point 
that  I  am  now  considering — the  declarations 
of  a  prisoner  as  evidence  of  his  intent,  whether 
it  were  unlawful  or  lawful,  iu  the  matter  as  to 
which  he  is  charged. 

I  read  from  page  IOCS  : 

with  ti 

We  are  charged  with  overt  acts  in  issuing 
this  order. 

"But  be  is  not  charged  with  the  oommission  of 
those  acts  ae  aubatantive  aets,  but  be  ia  eharged  with 
having  in  his  mind  the  wicked  anddetestaltle  pur- 
^    ■    *■       ■     kloB.topBt 


fulflUment  ""it 


gcd  upo 


locd.*' 


As  we  are  charged  here  with  intent,  not  to 
put  down  the  king,  but  to  put  down  Congress, 
and  our  detestable  acts  are  to  put  a  tool  in  the 
War  Department  to  control  the  reqcisiiiona, 
and  another  tool  in  the  Treasury  Department 
to  get  hold  of  the  money. 
Mr.  Erskine  continues: 
"That  is  to  say,  that  he  agreed  tonsaemble  acon- 

apirod  to  hold  it,  for  the  purpose  of  subverting  the 
rule  and  authority  of  the  country,  and  not  (bai  nlone. 
but  that  be  consented  to  hold  such  cunvention.wbich 
convention,  in  bis  mind,  was  to  accomplisb  tlie  pur- 
pose of  Ui«aubversIon  of  the  Oovernment.  atid  that 

pose  of  that  subvaraion  in  fulfil  1  men t,,aqt  that  th< 


n,  tbe  intention  of  the  i 
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tban  tbose  tbat  have  been  moat  r 
those  that  have  been  determiood 

"The  ociuasel  for  Lord  Qeoi 

SresBDt  Lord  Konyon,  lord  ohief 
enob.  and  myself,  who.  have 

HiCneaai  and  there 

juDior  m  the  caee) 

.  thoBeqacetions—Islioiild  tell  your  lordahipB,  to  mska 
it  more  iDtelligible,  that  the  neat  object  irat  to  sea 
what  intenUou  Lotd  Seorge  Gordon  hod,  whiuh  could 
be  collected  odIt  ftoiii  what  puaed  beibro— 'Did  you. 
at  any  of  these  nnmeniua  meetinM  of  this  ProtcstaDt 
ABSooiation,  whieh  you  attended  from  the  time  Lord 
0eoT|re  Ctordoa  beoama  prcBident  of  tbat  society,' 
Cwhich  was  two  years  before.) '  till  ths29th  of  May '  ''— 
That  wastha  "cnlminatioa"  of  Lord  George 
Qordon's  conduct: 

■"lill  tho  29th  of  May:'  did  yon  ever  hoar  Lord 
George  Gordon,  in  his  public spseobcs  in  thatnasoeia- 

disloyal  or  unooDstitationiil  iatentions  in  bim!" 

''  Not  in  the  least,"  Buys  the  witness;  "  the 
sery  reverse."     Now,  continues  Bcakine : 

"  Now.  eampnre  this  with  the  auestion  I  am  going 
Protestant  assaciatian^  and  hold  lortb  great  profes- 

d 

lafrie 

him.  Qood  QodI  if  I  ware  to  aak  people,  did 
Mr.  Hardy,  In  the  Corresponding  Sboiety.  say 
(haI)akeofKichmond'aplanwBs(iuahiect,  hem 


bis  speeches,  deUveradoBpreadent.  meet  with  your 
approbatJon ;  and  did  it  appear  to  yon  tbat  his>iew9 
were  the  Eame  a^  those  of  the  whole  associated 
body?'   'Quiteao.'    '  Did  you  ever  hear  Lord  George 


_ coward  the  G,... _.. 

Why,  a  man  might  hare  a 


anil  bin  de- 
eat  deaUf 


misht  change  upon  the  subject,  but  yet  the  criminal 
law  of  England  looks  out  industriously  to  aec  how 
it  can  interfere  in  favor  of  liberty  and  life,  not  try- 
■  ■  *  ■  \o  light,  but  how  It  can  iet 
,_^tion,  which  I  do  not  think 

Dr.  Burnet  had  had  a  long  acquaintance  with  Lord 
Rosaell.  and  Lord  Kussell  might  not  have  eoncoivcd 
the  pnrpoaa  of  rebellion  till  a  abort  time  before;  but 
1  shall  ask  as  to  tho  time  when  they  say  ' ' 
mind  wiia  full  of  this  eonepiracy"- 

As  we  do  here — the  time  of  ihia  ii 
other  time— 

"but  I  shall  nek.  as  to  the  time  when  th 
man'a  mind  was  full  of  eonspiracy.  so  lioi 


altth 


to  the  hi 


■•■Doei 


.'  (sa: 


Lord  Boasell,)  'if  y 


known  lo  my  Lord  Russell  aayerai  years,  andbe  hat 
declared  himsolf  with  much  eonfidenoe  ta  me,  and  I 


I :  my  Lord  Russejl  declared 


iwcdto 


tryiDB  has  expressed,  beeanse  it  raises 
improbability  of  his  being  guilty  of  tt 
puted  to  him.  Dootor  Unmet  anya ;  '  Ii 
pressed  himself  against  all  ridings;  s 
apoke  of  some  people  that  would  proy 
expressed  himself  so  determined  again e 
'■   ■  '  I8B  could  do  mora.'" 


that 


Now,  wliat  we  expect  to  prove  ia,  tliat,  so  far 
from  there  being  any  intent  on  tlie  part  of  the 
President  Ui  select  a  tool  to  take  possession 
of  that  War  Office,  he  asked  first  the  General 
of  the  Army,  Grant,  and  when  he  failed  him, 
who  nest?  Tho  next  most  honored  soldier 
that  we  have,  Sherman.  He  was  a  tool  I  It 
was  the  President's  purpose,  they  say,  to  pnt 
a  toot  there!  That  was  his  intent,  to  find  a 
man  mho  could  take  abribe,  by  brevet  perhaps, 
and,  having  found  sacb  a  man  as  that,  put  him 
there!  They  say  he  did  find  such  a  man  in 
Thomas,  "a  disgraced  officer."  Well,  if  that 
was  his  intent  in  the  fall ;  if  with  that  intent 
he  put  Cooper  in  the  Treasury,  it  must  have 
been  with  thai  intent  he  would  put  Sherman  in 
the  War  Office.  Before  hetboughtof  Thomas 
at  all,  before  he  thought  of  any  subordinate, 
he  took  one  of  the  most  honored  officers  of  the 
land,  and  said  lo  him :  "  Come  now,  take  this 
office;  you  are  fit  to  be  my  tool — take  this 
office,  not  to  carry  it  on  as  you  carried  on  this 
great  war,  not  to  remain  a  trusted  and  honor- 
able man,  but  to  become  my  subordinate  and 
my  tool  I"  Will  the  gentleman  say  that  the 
President  at  that  time  had  an  intent  to  aeiae  ■ 
upon  the  requisitions  of  that  Department,  to 
get  a  man  there  who  would  send  an  improper 
requisition  over  to  the  Treaaury,  as  he  got  a 
man  in  the  Treaaury,  as  they  say,  to  honor  an 
improper  requisition — that  the  President  had 
put  him  there  to  drive  Congress  out  of  these 
Halls,  and  that  ho  intended  to  put  Sherman 
there  to  become  his  tool?  Would  the  gentle- 
man dare  to  say  that  7  Would  the  President,  in 
the  firat  place,  have  dared  to  mate  such  a  prop- 
oaition  to  such  a  man  us  Geueral  Sherman? 

Gentlemen  of  the  Senate,  if  you  are  to  raf^e 
a  presumption  that  the  President  intended  to 
carry  out  an  unlawful  purpose  by  appointing 
Cooper,  that  he  intended  to  carry  out  the  same 
unlawful  purpose  by  appointing  Thomas,  how 
does  it  happen  that  you  do  not  give  him  the 
benefit  of  the  presumption  arising  from  his 
attempt  to  get  such  a  man  as  Geueral  Sher- 
man, that  could  not  be  made  a  tool  of?  And 
yet  this  is  all  to  be  shut  out  from  the  defense 
of  the  President  I 

In  the  cases  that  I  have  put,  the  case,  for 
instance,  of  Lord  George  Gordon,  wlio  was 
indicted  for  a  treasonable  speech  made  on  a 
certain  day — I  forget  the  dale— before  a  cer- 
tain association,  he  was  allowed  to  go  into 
Croof  running  through  a  period  of  two  years 
efore  that  in  meetings  of  that  same  associa- 
tion, that,  instead  of  encouraging  risings  or  in- 
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.  . .  ,  e  had  set  bis  face  against  them. 
All  that  was  admitted,  altbough  it  was  begun 
two  years  prior  to  the  declaration  for  winch 
he  was  indicted,  and,  indeed,  more  than  two 
years  before,  certainl;  not  clustering  about  the 
same  timfi,  not  during  the  time  when  they  say 
the  intent  arose,  but  long  prior  to  that  time, 
■when  in  fact  hia  intent  may  have  been  honest ; 
for  ill  two  years  a  man  may  change  his  intent. 
They  might  have  said  at  that  time,  "  You  have 
gone  too  far  back ;  the  question  is  as  to  your 
intent  at  the  time  of  the  transaction,  as  to  yoar 
intent  at  the  time  when  we  have  given  evidence 
against  you."  Lord  George  Gordon  went  back 
two  years  behind  that.  We  stop  within  the 
time  which  they  have  fixed  theraeelvea.  We 
do  not  ask  to  give  any  testimony  as  to  the 
President's  intent  before  the  acts  which  they 
have  brought  forward  to  raise  a  presumption 
of  guilt  against  him. 

They  began  in  the  fall  of  1867  with  the  ap- 
pointment of  Cooper,  as  they  say.  This  is  in 
the  suljsequent  winter,  when  Sherman  is  here, 
right  in  the  middle  of  this  transaction.  The 
President,  as  they  say,  had  this  intent  all 
along  before  the  act  had  culminated  ;  that  is, 
had  ended,  had  reached  its  consummation — 
all  that  time,  they  say,  the  bad  intent  was  in 
the  President's  mind,  and  they  use  every  cir- 
cumstance they  can  against  him  to  raise  the 
presumption  that  he  intended  to  carry  it  out. 
Now,  we  want  to  show  his  acts  and  his  decla- 
rations during  that  time  to  dissipate  this  idea 
that  the  President  had  any  unlawful  intent,  to 
show  that  he  was  not  seeking  after  a  tool,  but 
seeking  for  an  honest,  honorable,  high-minded 
soldier — to  do  what?  That  which  was  unlaw- 
fnl  7  No ;  hut  to  do  that  which  the  President 
tliought  belonged  to  him.  We  will  show  you 
that  lie  asked  General  Sherman  if  he  would 
take  that  ofSce  upon  thfi  removal  of  Mr.  Stan- 
ton, and  then  said  to  General  Sherman 

Mr.  Manager  BUTLER.    That  is  not  allow- 

Mr.  STAN.BEEY.  What  I  that  I  cannot 
state  what  we  are  going  to  prove  ?  I  insist  on 
it  as  a  right. 

Mr.  Manager  BUTLBB.  I  insist  that  it  is 
never  done  in  any  court. 

Mr.  STANBEllY.  If  the  Senate  choose  to 
stop  m^I  will  stop;  but  I  hope  I  shall  be 
allowed  to  state  what  I  expect  to  prove.  I  have 
been  too  long  at  the  bar  not  to  know  that  1 
have  that  rigbt.  The  gentleman  may  answer 
my  argnment,  but  1  hope  he  will  not  stop  it. 

Mr.  Manager  BDTLER.  If  you  look  at  the 
book  yon  hold  in  your  hand  you  will  find  that 
.  Erskiiie  stopped  the  Attorney  General  in  pre- 
cisely the  same  case  from  which  you  have 
S noted,  and  said,  "  You  must  not  read  a 
etter." 

Mr.  STANBBRY.  "Mnst  not  read  a  let- 
ter 1"  I  am  not  reading  a  letter;  lam  stating 
what  I  expect  to  prove,  and  the  gentleman 
takes  me  up.  He  does  not  understand  where 
he  is  or  where  I  am.     He  puts  an  int«nt  into 


my  mind  that  I  have  r 

have  the  very  good  faculty  of  putting  ii 
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s  to 


to  show 
that  the  Ptesident  not  only  asked  General 
Sherman  to  take  this  position,  but  told  him 
tlien  distinctly  what  his  purpose  was,  and  that 
was  to  put  that  office  in  such  a  situation  as  to 
drive  Mr.  Stanton  into  tha  courts  of  law. 

Mr.  Manager  BUTLER.  This  is  wholly 
unprofessional  and  improper. 

Mr.  8TANBERY.  I  will  judge  of  that. 
Erskine  in  this  argument  introduces  a  great 
many  cases,  which  it  would  take  too  long  to 
read ;  but  finally  the  question  which  he  put 
was  allowed  to  be  put  and  was  answered;  and 
I  understand  the  decision  in  Hardy's  case  has 
gone  into  the  text-booka  as  law.  But  it  was 
not  necesEary  to  have  Hardy's  case.  I  will  ask 
any  lawyer  who  has  ever  tried  a  case  where  the 
question  was  the  intention,  and  where  the  case 
made  against  his  client  was  of  facts  from  which 
a  prestimption  of  intention  was  pretended  to  be 
raised  by  the  prosecntion,  taay  he  not  show 
contemporaneous  acts,  acts  covering  the  same 
time  as  those  used  against  him,  declarations 
within  the  same  time  with  those  nsed  against 
him ;  may  he  not  be  allowed  to  resort  to  these  to 
rebut  the  criminal  intention,  and  lo  show  that 
his  intention  was  fair,  honest,  and  legal?  Un- 
doubtedly such  is  the  law ;  and  it  is  upon  this 
ground  that  we  ask  tha  introduction  of  the  tes- 
timony of  General  Sherman. 

Mr.  Manager  BUTLER.  Mr.  President, 
Senators,  1  was  quite  willing  to  put  this  case 
to  the  judgment  of  both  lawyers  and  laymen 
of  the  Senate  without  a  word  of  argument ; 
and  I  only  speak  now  to  "  the  lawyers,"  be- 
cause the  learned  counsel  for  the  President 
emphasizes  that  word  as  though  he  expected 
some  peculiar  advantage  from  speaking  to  the 
lawyers  of  the  Senate.  All  the  rules  of  evi- 
dence are  founded  upon  the  good  sense  of  man- 
kind, as  experience  in  the  courts  of  law  has 
shown  what  is  most  likely  or  unlikely  to  elicit 
truth,  and  they  address  themselves  just  as  well 
to  the  layman  as  they  do  to  the  lawyer.  There 
is  no  gentleman  in  the  Senate,  nay,  there  is  no 

gentleman  anywhere,  that  cannot  understand 
lis  question  of  evidence ;  and  if  the  plain 
rules  of  fair  judgment  and  fair  examination 
are  applied  to  it,  as  I  doubt  not  they  will  be, 
there  can  be  no  difficulty  in  the  matter, 

1  agree  that  I  labor,  not  under  any  weight 
of  the  argument  that  has  just  been  pnt  for- 
ward against  me,  but  labor  under  the  weight 
of  the  opinion  of  the  presiding  officer,  who, 
deciding  without  argument,  has  told  the  Sen- 
ate that  in  his  opinion  this  came  within  the 
previous  ruling,  which  I  suppose  to  be  the  rul- 
ing of  yesterday.  If  it  did  I  should  not  for  a 
moment  have  troubled  the  Senate,  because  I 
have  long  since  learned,  however  they  may  be 
against  me,  to  bow  to  the  decisions  of  the  tri- 
bunal before  which  1  am. 

But  this  is  entirely  another  and  a  different 
case.    In  order  to  understand  it  let  us  see 
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what  13  the  exact  queation.  The  exact  question 
is  "111  that  interview,"  to  wit,  on  the  14th  of 
Janaaiy,  "  what  conversalioiia  took  place  be- 
'  —  n  Uie  President  and  you  in  regard  to  the 


stand  the  gentleman, 
"r.  EVA — '■       ' 


removal  of  Mr.  Stanton  7  "'  What 
tion;"  it  does  not  ask  for  acts  non ;  pra;,  gen- 
tlemen, keep  the  dialine  tion.  "What  conver- 
sation tookplacebetweenyou?"  is  the  question, 
and  upon  that  the  Senate  will  vote. 

Now,  howisthisatterapted  to  be  supported? 
I  agree  that  the  first  pait  of  the  argument 
made  by  the  learned  Attorney  Genera!  was  the 
very  best  one  he  ever  made  in  his  life,  because 
it  consisted  mostly  in  reading  what  I  bad  said. 
[Laughter.]  He  put  the  question,  and  I  have 
aright  to  say  so,  I  trust,  without  any  immodestv, 
because  he  adopted  all  I  said  as  his  own,  which 
is  one  of  the  highest  compliments  I  ever  had 
paid  to  me.  I  thought  it  was  a,  good  argn- 
ment.  Senators,  when  I  made  it  to  you;  I  hoped 
it  would  convince  joa  that  it  was  right ;  but  it 
felled.  If  it  can  be  any  better  now  in  the  ; 
mouth  of  the  Attorney  General  I  desire  to 
see  the  result.  I  was  arguing  about  putting 
in  the  President's  act  in  appointing  Mr. 
Cooper.  I  tried  in  every  way  I  could  to  get 
it  before  you ;  I  tried  to  show  jou  that  you 
on^ht  to  permit  me  to  do  EO ;  but  by  ail  almost 
solid  rote  you  said  I  should  not.  1  said,  "  I 
can  prove  the  intent."  My  argument  failed 
to  convince  you,  Will.it  do  any  better  when 
read  by  the  musical  voice  of  mv  friend  from 
Ohio?  I  think  not.  Of  coursejou  will  allow 
me  to  have  so  much  self-gratulation  as  still  to 
say  that  I  think  it  ought  to  have  convinced 
you.     I  only  bow  to  the  fact  that  it  did  not. 

But  the  point  was  there  that  I  was  attempt- 
ing to  prove,  not  a  declaration  of  Mr.  John- 
son, but  his  act  in  putting  in  Cooper;  here 
they  ask  for  conversations.  We  failed  ;  the 
Senate  decided  that  we  conld  not  put  in  any  act 
except  sneh  as  was  charged  in  the  articles. 
We  do  not  charge  in  the  articles  an  attempt  to 
bribe,  or  use  as  a  tool,  the  gentleman  who  is 
OB  the  stand,  for  whom  we  ail  have  so  high  a 
rrapect.     I  do  not  think  that  we  hav«  that  ap- 

g:eolation  of  him.  Whatever  appreciation  the 
residentmighthave,  we  never  had  that.  What 
do  we  charge?  We  charge  that  he  used  the 
man  whom  we  saw  on  tbe  stand  here  before  as 
.atooi,andjud|eyeon  jour  consciences  whether 
he  is  not  on  bis  appearance  here  a  fit  instru- 
ment. Judge  ye!  Judgeyel  You  haveseen 
him— a  weak,  vacillating,  vain  old  man,  just 
fit  to  be  pampered  by  a  little  pride  to  do  things 
which  no  man  and  uu  patriot  would  dare  do. 
Why,  let  me  call  your  attention  for  a  raoraeot 
to  him.  On  this  stand  here  yesterday  he  was 
going  on  to  saythat  his  conversation  was  play^ 
tul  to  Karsner,  playful  to  Wilkeson ;  but  when 
be  saw  that  that  was  not  so,  that  that  did 
pnt  him  in  ft  dignified  position,  he  swung  hack 
to  the  truth  and  told  us  hi 
to  the  shedding  of  blood. 

Mr.  EVARTS.    He  said  exactly  the 
trary. 


r.  Manager  BITTLEB.    I  do  not  uadw- 


"ABTS.      He  s^  exactly  the  coa- 

■,  Manager  BUTLER.     He  said  that  he 
made   up  his  mind  to  use  fotce  to  thb 
shedding  of  blood. 

Mr.  EVaRTS,  No  ;  to  break  a  door  ;  bul 
when  he  thought  of  shedding  blood  he  retracted 
his  opinion. 

Mr.  Manager  BUTLER.  And  he  remained 
of  tliat  mind  until  the  next  morning. 

Mr.  EVARTS.     No  ;  he  did  not  say  that. 

Mr.  Manager  BUTLER.  What  he  found  at 
the  masquerade  ball  or  elsewhere  to  change 
his  mind  he  has  not  told  us ;  nor  can  he  tell 
us  when  he  changed  his  mind.  Am  I  not  right? 
But  I  pass  from  that ;  I  am  only  calling  the 
attention  of  the  Senate  to  the  distinction  be- 
tween the  two. 

Now,  then,  how  is  this  attempted  to  be  sup- 
ported ?  The  learned  gentleman  from  Ohio 
says  what?  Uesays  "inacounterfelter'scase 
we  have  tfl  prove  the  scienter."  Yes,  true  ; 
and  how?  By  showing  the  passage  of  other 
counterfeit  bills?  Yes  ;  but,  gentlemen,  did  yoa 
ever  hear^  in  a  case  of  counterfeiting,  the  coun- 
terfeiter prove  that  he  did  not  know  the  bill 
was  bad  by  proving  that  at  some  other  time  hi 
passed  a  good  bill?  Is  not  that  the  proposi- 
tion? We  try  the  counterfeit  bill,  which  we 
hpve  nailed  to  the  counter,  of  the  2l3t  of  Feb- 
rnaty ;  and,  in  order  to  prove  that  he  did  not 
issue  it,  he  wants  to  showthathe  passed  agood 
bill  on  the  11th  of  January.  It  does  not  take 
a  lawyer  to  understand  that.  That  is  the 
proposition. 

VVe  prove  that  a  counterfeiter  passed  a  bad 
bill :  I  am  following  the  illustration  of  mf 
learned  opponent.  Having  proved  that  he 
passed  a  bad  bill,  what  is  the  evidence  he  pro- 
poses? That  at  some  other  time  he  told  some- 
nody  else,  a  good  man,  that  he  would  not  pass 
bad  money,  to  give  it  the  strongest  form ;  and 
you  are  asked  to  vote  it  on  that  reason.  I 
take  the  illustration.  Is  there  any  authority 
brought  for  that  ?    No. 

What  is  the  next  ground?  The  next  is  that 
it  is  in  order  to  show  Andrew  Johnson's  good 
character.  If  they  will  put  that  in  testimony 
I  will  open  the  door  widely.  We  shall  have 
no  objection  whenever  they  offer  that.  I  wif! 
take  all  that  is  said  of  him  by  al!  good  and 
loyal  men,  whether  for  probity,  patriotism,  ot 
any  other  matter  that  they  choose  to  pnt  in 
issue.  But  how  do  they  propose  to  prove  good 
character?  By  showing  what  he  said  to  a  gen- 
tleman. Did  you  ever  hearof  good  character,  ■ 
lawyers  Of  the  Senate ;  laymen  of  the  Senate, 
did  you  ever  hear  a  good  character  proved  ia 
that  way?  A  man's  character  is  in  issue.  Does 
lie  call  up  one  of  his  neiglibOrs  and  aak  what 
the  man  told  him  about  his  character?  Ne; 
the  general  speech  of  people  in  the  commu- 
nity, what  was  publicly  known  and  said  of  him, 
is  the  point,  uid  upon  that  went  Hftrdy'g  cure- 
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Now,  Iken,  lawyers  of  the  Sedate,  I  have 
nevet  Been  before  cited  ia  the  course  of  an 
argument  on  the  law  tbe  gpescbes  of  counsel. 
I  thought  it  was  not  within  the  common  usage 
of  the  profession.  Am  I  not  right,  lawyers 
of  the  Senate ;  and  yet  page  alter  page  of 
the  argument  of  Mr.  Grskine,  who  was  going 
forward  in  every  way  that  he  could  to  save  the 
life  of  bis  client,  baa  been  cil«d  here  to  the 
Senate  to  govern  them  as  a  precedent.  A 
more  unprofessional  act  I  never  knew. 

Mr.  STANBERY.  Mr.  Chief  Justice,  I 
must  ask  tbe  gentleman  to  ceaae  these  state- 
ments of  "  unprofessionai "  matter.  I  read 
— I  wish  the  gentleman  to  attend  to  what  I  say 
now — 1  read  oniyao  much  of  the  argument  of 
Brskine  as  showed  the  application  of  tbe  cases 
which  I  read  from  Erskine's  speech.  That 
was  all. 

Mr.  Manager  BtFTLEK.  I  attended  with 
care  to  what  was  said ;  I  had  the  hook  in  ray 
hand  and  followed  tbe  gentleman ;  the  ai^n- 
ment  of  the  counsel  only  was  read ;  and  now, 
to  show  the  application  of  that  particular  case, 
let  me  ask  what  the  question  there  was.  The 
qucBlion  was,  what  were  tbe  public  declara- 
tions of  Mr.  Hardy?  He  was  accused  of 
having  made  a  speech  and  made  a  series  of 
speeches  which  were  held  to  be  treasonable. 
Then  the  question  was,  what  was  bis  charac- 
ter as  a  loyal  man,  and  upon  that  the  discus- 
sion arose  from  which  citations  have  been 
made  ;  and  when  tbe  discussion  finally  termi- 
nated, gentlemen  of  the  Senate,  what  was  the 
question?  I  read  from  page  1096  of  the 
twenty-fourth  volume  of  the  State  Trials ; 

"Did  rou  before  the  time  of  this  convention  beinB 
held,  which  is  imputed  to  Mr.  Hardr,  ever  hear  from 
bim  whiLt  hia  objects n«re—nliethei  lie  has  at  all 
mixed  himself  Id  that  business? 

"  I  have  verv  often  conversed  with  hila.  as  I  men- 
tioned before,  about  hie  plan  of  refiiHn;  he  alwoyj 
adhered  to  the  Daka  of  Eichmood's  plan,  and  said 
thatnill  be  the  plan  that  will  be  adapted  in  the  end. 
1  disagreed  with  bim  about  that,  and  that  occasioned 
it  more  pnrticularly  to  be  marked  in  my  memory; 
we  disputed  about  it.  and  he  Blwajs  obstinately 
adherod  to  it,  and  stated  that  to  be  the  object  of  the 
soeiety.  and  hia  Whole  obieet. 

"  Wns  this  said  in  the  confidence  of  private  regard 
DT  in  public  companv.  where  it  might  be  said  oaten- 
tatiously  ? 

"1  was  never  in  pnbliooompany  withhimrhB  and 

another  perst ■"- =  -■-■  —  ^  ■>-  — 

had  long  and 
thesubjeot.  ' 


lason  to  believe  bim  to  be  a  very 
smcere.  simple,  noueat  man. 

"  Mr.  ACCornmi  Qeveral.  If  tbiahadbeen  stated  at 
first  to  be  the  anestion  meant  to  be  asked,  I  do  not 
see  what  possible  objection  I  coold  have  to  it." 
.  And  if  they  will  ask  General  Sherman  or 
anybody  else  what  is  Andrew  Johnson's  char- 
acter for  sincerity  and  truth  I  will  not  object. 
I  assure  yon.  That  was  the  whole  question 
about  which  the  dispute  arose  in  Hardy' sense; 
and  the  Attorney  General  finally  said  "if  I 
had  known  that  was  what  you  are  after  I  never 
Aould  have  objected." 
WhatwasLord George (Jordon'aoaae?    TIub 


is  an  illnstration  of  the  diFBculty  of  reading 
from  the  arguments  of  counsel,  whether  ft^ 
are  made  here  by  me  or  made  by  Lord  Erakim) 
in  regard  to  Gordon'  a  trial.  We  are  on  one  side 
when  we  are  arguing  our  cause,  and  we  are  apt 
togetour  minds  somewhat  biased.  Whatwas 
Lord  George  Gordon's  case?  Lord  George 
Gordon  was  aecnsedof  treason  in  leadingamob 
ofProtestants  against  the  House  of  Parliament; 
and  there,  in  order  to  show  his  intention,  there 
were  allowed  to  be  put  in  evidence  against  him 
tbe  cries  of  tbe  mob  made  publicly  and  orally 
as  part  of  the  res  gestm.  To  meet  thatj  what 
was  the  defense?  The  defenge  was  the  insan- 
ity of  Lord  George  Gordon,  and  upon  that  de- 
fense, and  upon  the  whole  case  they  went  into 
the  widest  possible  range.  Let  the  gentlemen 
on  the  other  aide  come  in  and  prove — which  is 
tbe  best  defense  they  have  ffot — that  Andrew 
Johnson  is  insane,  and  we  shall  then  go  into 
all  his  conversations  to  see  whether  he  talked 
or  acted  like  a  sane  man,  on  which  ideain  that 
case  the  defense  went  into  Lord  Geoi^e  Gor- 
don's acts  and  sayings,  but  in  no  other  way. 

Then,  what  is  the  next  thing  that  is  said  about 
this?  They  then  go  into  Lord  William  Rub- 
sell's  case.  Lord  Buasell's  case  was  one  of 
those  BO  eloquently  denounced  by  the  gentle- 
man  who  opened  for  the  President  yesterday  ai 
one  of  those  cases  occurring  under  the  Plan- 
lagenets  and  Tudora  which  he  would  not  appeal 
to  for  authority.  They  do  drink  at  our  fount- 
ain sometimes.  They  have  got  back  now  to 
those  cases  which  they  would  lay  aside  yester' 
day.  They  have  come  back  to  them  to-day; 
but  what  was  there?  The  whole  question  was, 
what  was  Lord  William  Russell's  character  for 
loyalty.  The  question,  asked  the  witness  was, 
what  was  his  character  for  loyalty,  to  which  the 
repljwas  "Good."  Thenhewaaasked  "HoW 
long  haveyou  known  him  J"  and  he  replied  "I 
have  known  him  some  time."  Then  eamethfi 
question  "Did  you  ever  hear  him  expresahim- 
self  against  tbe  king  and  against  the  GovelV'' 
ment?  '  to  which  the  answer  was  "No;"  and 
then  followed  the  question,  "Didyou  ever  hear 
him  express  himself  in  favor  of  insurrection?" 
and  the  answer  was  "No."  That  is  precisely 
as  every  lawyer  here  has  heard  the  qaestion 
of  character  inquired  into.  The  question  is 
"  What  is  the  character  of  Such  a  man  tnt 
truth?"    The  witness  says  "Good."    Thatis 


what  Lord  Russell  said,  but  they  were  offering 
to  prove  that  he  did  not  saj  anything  that  was 
treasonable,  not  what  he  did  say ;  and  thatWiiS 
upon  the  question  of  his  good  character. 

Let  me  call  your  attention  to  tbe  other  poitit 
upon  which  this  is  pressed,  and  that  seems  to 
be  the  strong  point  of  tbe  case,  because  my 
friend  said  as  he  opened  it  "this  is  very  vital," 
hoping,  I  suppose,  that  by  possibility  he  might 
in  some  way  be  able  to  fright  you  from  your 
propriety.  If  it  is  a  -very  vital  (natter  yon  will 
pardon  me  for  aiguing  it  at  some  lengto. 
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Mr.  STANBBRY.  Will  the  learned  Man- 
ager allow  me  one  moment  ?  lu  regard  to  Mr. 
Hardy's  case,  he  has  fallen  into  an  error  in 
reading  the  question,  which  was  not  the  one  at 
alllwasupoii.    He  readastogeneralchacacter. 

Mr.  Manager  BUTLER.  To  that  I  say  I 
have  fallen  into  no  such  error. 

Mr.  STANBERY.  One  moment,  if  you 
pleaae. 

Mr.  Manager  BUTLER.  No;  I  cannot 
allow  you  to  interpolate  for  the  purpose  of 
stating  that  I  did  not  cite  correctly. 

Mr.'  STANBERY.     One  moment  for  a  cor- 


r  BUTLER.     I  cannot  spare  i 


Mr.  Man 

Mr.  STANBERY.  I  wish  to  show  only  that 
the  ver^  gneation  was  put  and  answered  under 
the  decision  of  the  court  in  that  case. 

Mr.  Manager  BUTLEE.  Allow  me  to  say 
that  I  read  the  only  question  that  was  put  and 
directly  after  it  was  allowed  to  be  put — ~ 

Mr.  STANBERY.  I  sliaU  have  to  leave  it 
to  my  afisociate. 

Mr.  Manaaer  BUTLER.  Certainly.  If  you 
will  turn  to  the  ease  you  will  find  it,  sir.  I  be- 

fin  with  "Mr,  Daniel  Staart  examined  by  Mr. 
rskine,"  and  I  read  from  there  to  where  the 
attorney  general  said,  "If  this  had  been  stated 
at  first  to  be  the  question  meant  to  be  asked,  I 
do  not  see  what  possible  objection  I  could  have 
to  it."  I  read  from  where  the  court  decided 
down  to  where  the  question  was  put  and  an- 
swered, and  to  what  the  attorney  general  said 
about  it.  Therefore  I  made  no  mistake.  lam 
not  in  the  habit  of  reading  a  portion  and  leav- 
ing out  a  portion  of  a  man's  speech,  and  then 
commenting  upon  it.    . 

Now,  Senators,  what  is  the  other  point ;  and 
it  is  the  only  one  I  feel  any  trouble  about  ? 
That  is  that  some  gentlemen  may  think  that 
this  question  comes  within  the  decision  of 
yesterday.  Yesterday  we  objected  to  the 
President's  declaration  after  we  said  the 
conspiracy  had  culminated.  It  was  claimed 
that  they  had  a  right  to  put  in  what  he  said 
when  Thomas  reported  back  to  him,  and  the 
Senate  decided  that  it  should  be  put  iu  ;  but 
now  they  propose  to  go  a  month  prior  to  that 
Ume  and  they  propose  to  go  over  a  space  of 
time  where  we  offered  evidence  to  prove  the 
President's  bad  intent,  and  the  Senate  of  the 
United  States  ruled  it  out.  I  allude  to  Cooper's 
case.  We  offered  to  prove  that  in  December 
he  put  Cooper  in,  and  what  Cooper  was  doing 
iu  order  to  show  the  President  s  bad  intent) 
and  the  Senate  of  the  United  States,  upon  the 
offer  of  the  Representatives  of  the  people  of 
the  United  States,  ruled  that  out ;  and  now  the 
gentlemen  propose  to  go  on  and  show  what 
the  President  said  to  General  Sherman. 

One  argument  which  I  used  to  appeal  to 
prejudice  is  that  I  stated  that  the  President 
was  seeking  for  tools.  I  said  so  ;  hut,  at  the 
same  time,  I  said  that  he.  never  found  one  in 
General  Sherman.     What  I  mean  to  say,  and 


what  will  appear  to  you  and  the  country,  is 
that  he  was  seeking  for  somebody  by  whom  he 
might  get  Mr.  Stanton  out;  some  gentleman 
of  the  Army.  First  he  tried  Grant ;  then  he 
wanted  to  got  General  Sherman  in,  so  that 
when  General  Sherman,  not  wanting  the  cares 
of  office  upon  him  for  a  moment,  ready  to  get 
rid  of  them  at  any  time,  should  resign  and 
leave,  so  as  to  get  rid  oi  it,  as  he  doubtless 
would,  hp  could  then  put  in  somebody  else. 
He  went  along  he  began  with  Grant,  and  he 
WLut  down  through  Grant  and  down  through 
Sherman  and  George  H  Ihomas,  and  down, 
down  until  he  strui-k  Lorenzo  Thomas,  and 
then  he  found  tlie  man  who  could  be  put  in. 
Now,  the  gentlemen  propose  to  offer  to  prove 
that  he  did  not  find  a  tool  in  General  Sher- 
man, in  order  to  satisfy  the  Senate  that  he 
did  not  find  one  in  Thomas  I  Do  these  two 
things  hold  together?  Does  one  belong  to  the 
other?  Because  he  did  not  find  a  tool,  a 
proper  man  to  be  made  an  ad  interim  Secre- 
tary, and  to  sit  in  his  Cabinet  as  an  ad  iiite- 
riia  Secretary,  in  General  Sherman,  does  that 
prove  that  therefore  be  did  not  find  a  proper 
man  in  Thomas? 

But,  then, look  atthevehiele  of  proof.  What 
IS  the  vehicle  of  proof?  They  do  not  propose 
to  prove  it  bv  his  acts.  When  they  are  offered 
I  snail  be  willing  to  let  them  go  in.  Let  them 
offer  any  act  of  the  President  about  that  time, 
either  prior  or  since,  and  I  shall  not  object, 
although  the  Senate  ruled  out  an  act  in  Cooper's 
case.  But  how  do  they  propose  to  prove  it? 
"  What  conversations  took  place  between  the 
President  and  you?"  I  agree,  gentlemen  of 
the  Senate — I  repeat  it  even  after  the  criti- 
cisms that  have  been  made — that  you  are  a  law 
unto  yourselves.  You  have  a  right  to  receive 
or  reject  any  testimony.  All  the  common  law 
can  do  for  you  is,  that  being  the  accumulation 
of  the  experience  of  thousands  of  years  of  trial, 
it  may  afford  some  guide  to  you ;  but  you  can 
override  it.  You  have  no  right,  however,  to 
override  the  principles  of  justice  and  equity, 
and  to  allow  the  case  of  the  people  of  tlie  Uni- 
ted States  to  be  prejudiced  by  the  conversa- 
tions of  the  criminal  they  present  at  your  bar, 
made  in  his  own  defense  before  the  acts  done, 
which  the  people  complain  of.  That  I  may,  I 
trust,  without  offense  say  ;  because  there  is  a 
law  that  must  govern  us  at  any  and  all  times, 
and  the  single  question  is — I  did  not  mean  to 
trouble  the  Senate  with  it  before,  and  never 
will  again  on  this  question  of  conversation— 
what  limit  is  there  ?  If  this  is  allowable  you 
may  put  iu  his  conversations  with  everybody  ; 
you  may  put  in  his  conversations  with  news- 
paper reporters — and  he  is  very  free  with  those 
if  we  are  to  believe  the  newspapers.  If  he  has 
a  right  to  converse  with  General  Sherman  about 
this  case  and  put  that  in,  I  do  not  see  why  he 
has  not  a  right  to  converse  with  Mack,  and 
John,  and  Joe,  and  J.  B.,  and  J.  B.  S.,  and 
T.  R.  S.,  and  X.  L.  W.,  or  whoever  he  may 
talk  with,  and  put  all  that  in. 
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I  take  it  there  is  no  law  which  makea  a  con- 
versation with  General  Sherman  any  more 
competent  than  a  conversation  with  any  other 
man.  And  where  are  you  going  to  stop  in  thia 
trial?  Go  on  thnB  and  they  will  get  the  forty, 
the  sixty,  the  ninety,  the  one  hundred  days — 
more  than  the  forty  they  first  asked,  b^  simply 
calling  everybody  with  whom  the  President  has 
had  conversation ;  for  I  believe  I  may  say  with- 
out offense  that  he  is  understood  to  be  a  great 
conversationalist,  and  on  this  principle  they 
may  introdnce  proof  of  all  that  he  has  said  to 
everybody  else  about  that  time  about  the  case ; 
and  if  we  may  believe  report,  we  are  to  have 
reporters  and  everyhoiif  else  with  whom  the 
President  has  engaged  in  eonversatidn. 

Allow  me  to  say  one  thing  further.  Gentle- 
men of  the  Senate,  I  said  in  your  hearing  to 
the  learned  counsel  that  I  did  not  think  it  right 
for  him  to  sta.te  what  he  expected  to  prove; 
and  in  order  to  prevent  his  stating  it  I  said  he 
might  imagine  any  possible  conversation.  I 
objected  to  iti_beeause  he  thereby  gets  before 
the  court,  befo're  the  court  and  jury,  before  the 
court  and  the  coontry,  a  supposition  that  he 
could  prove  that  thing.  That  is  what  it  is  done 
for;  it  is  an  argument  to  the  pr^udice ;  and  X 
thonglit  it  then  unprofeasional,  and  I  state  that 
in  that  very  book  which  he  held  in  his  hand  in 
Hardy's  case  the  attorney  general  of  England 
offered  to  read  a  letter  found  in  Hardy's  pos- 
session and  he  began  to  read  it.  Brskine  ob- 
jected, and  said  "  You  must  not  read  it  until  it 
isallowedt«goin  evidence."  Said  he,  "Iwant 
the  court  to  understand  what  is  in  the  letter. 
It  cannot  be  read  for  that  purpose.  Argue 
jrom  its  situation,  argue  from  where  it  was 
found,  at^ue  from  who  signed  it,  what  its  per- 
tinency or  relevancy  is ;  but  jou  canuot  read 
the  letter  and  put  it  in  before  the  court  and  jury 
until  after  it  is  ruled  to  be  in  evidence."  The 
gentleinanin  his  practice — I  chargeit  upon  him 
here — has  seen  hundreds  of  times  a  court  stop 
counsel  and  say,  "Hand  it  tome;  hand  the 
paper  up  tome;  you  must  not  read  it  until  after 
It  IS  ruled  upon."  I  objected  all  that  I  could, 
but  an  ag^gate  body  liee  this  of  course  could 
not  stop  ninv  if  he  chose  to  go  on.  Now,  what 
was  said  after  he  had  argued  it?  He  said  he 
wanted  to  show  that  the  President  had  tried  to 
get  this  officer  of  the  Army  to  take  the  War 
Department,  so  that  he  could  get  Stanton  out. 
That  is  what  we  charge,  that  he  would  take 
anybody,  do  anything,  to  get  Stanton  out.  That 
is  (he  very  thing  we  charge.  He  would  begiad 
to  get  General  Sherman toaidhim.  Hewonid 
have  been  ghid  to  get  General  Grant.  Failing 
in  him  he  tries  General  Sherman.  Failing  in 
him  he  tries  Major  General  George  H.  Thomas, 
the  hero  of  Nashville.  He  failing,  he  is  willing 
then  even  to  take  LorenzoThomastogetStan- 
ton  out.  What  for?  The  late  Attorney  General 
has  said  the  purpose  was  to  drive  Stanton  into 
the  courts.  The  President  knew,  or  his  counsel 
knew,  that  Stanton  could  not  go  into  the  coarts 
togetback  again.    Thereisnoproperprocess. 


Let  them  state  the  process,  if  they  can,  by 
which  Mr.  Stanton  was  to  be  reinstated  .in 
otHce.  I  think  they  will  find  it  as  difficult  to 
show  to  the  Senate  such  a  process  as  they  will 
to  show  that  where  a  general  law  applies  to 
the  States  and  Territories  of  the  United  States 
it  does  not  apply  to  the  District  of  Colombia. 
It  will  be  as  difScult  and  fully  as  troublesome 
to  show  the  one  as  the  other. 

Now,  thesimple  question  comes  back  to  us, 
and  it  is  the  only  one  on  which  you  are  to  rule. 
Are  the  conversations  of  the  President  with 
General  Sherman  evidence?  If  the  conversa- 
tions with  hira  are  evidence,  is  not  every  con- 
versation that  the  President  has  had  at  any  time 
with  anybody  evidence  in  this  case?  Where  is 
the  distinction  ? 

Mr.  EVARTS.  Mr.  Chief  Justioeand  Sen- 
ators, some  incidental  questions,  partly  of  pro- 
fessional propriety,  have  arisen  and  been  dis- 
cussed at  some  length  by  the  learned  Manager. 
Let  me  read  from  page  165  of  the  record  of 
this  trial  on  tie  question  of  slating  what  is 
intended  to  be  proved. 

We  objected  to  certain  testimony,  and  then 
this  occurred : 

"  Mr.  ManaKBr  BuTLEE.  The  oljeot  la  to  show  the 
intent  and  BUtpose  with  whieh  Ganoral  Thomns  went 

February :  that  he  went  witli  tbe  intent  andpnrpoao 
of  tokins  posse^eioa  b;  force,-  that  he  alleged  that 
intent  and  purpose !  thatinoonBequeneeottliatalle- 
gDition  Hr.  BuBLEiaa  invited  General  MooBHKID 
and  went  up  to  the  War  Offioe.  The  oaavereatlon 
which  I  expeot  to  prove  la  this :  after  tho  President 
of  the  United  States  hod  appointfld  Glenoml  Thomas 
and  given  him  diieetiooe  to  take  the  War  Offiee,  and 
after  ho  hod  luade  a  nuiet  visit  thore  on  tbo  2kt,  on 
theevsniDE  of  the21st  hotold  Mr. Bubleigu th.it the 
neit  day  he  was  goinp  U>  take  poBsaBslon  by  foroe. 
Mr.  BnRLEiQH  said  to  him 

"Mr.BrsKBEEr,  No  matter  about  that.  We  ob- 
ject to  that  testimony. 

"Mr.  Manaser  Butleb.  Yoh  do  not  know  what 
you  object  to  if  yon  do  not  hear  wbat  I  oEat, 

Mr.  Manager  BUTLER.  Read  on;  "We 
object  to  it,'' and  I  stopped, 

Mr.  EVAETS.     I  have  read  what  I  have 

Mr.  Manager  BUTLER.  But  stopped  a 
little  short. 

Mr.  EVARTS.  I  have  read  what  I  have 
read.  Now,  sir,  we  come  to  the  impropriety 
of  my  learned  associate's  having  drawn  atten- 
tion to  the  pertinency  of  what  appeared  in 
argument  and  in  the  citation  of  authorities 
upon  the  -trial  of  Hardy,  and  whether  that 
question  was  pertinent  to  this  or  not.  Now,  I 
understand  the  question  which  was  there  dis- 
cussed related  exactly  to  the  introduction  of 
conversations  between  the  accused  and  the 
witness  produced  to  prove  them,  antecedent  to 
the  period  of  die  alleged  treason ;  and  it  all 
resultedinthis.onpage  1096  of  24State  Trials: 

"LardChisf-Jut'ii^ esre'.  YoHmaypnttheonestion 
eiaotly  as  you  propose.    I  confess  I  wished  byin- 
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meant  to  eet  myself  right  at  tbin  bar;  tbisisiiTery 
public  place. 

'■'  Mr.  Uanief  Siiqr(  exatniiied  by  Mr.  Ertldne." 
The  question  was  put  exactly  as  he  pro- 
posed: 

"  Did  yau  before  the  time  of  this  conversation  being 
held,  which  isimputBcl  to  Mr.  Hard)',  overhear  from 
him  what  his  objects  were— whether  he  baa  at  all 
miKed  himselfin  that  huainesa? 

■•  I  have  very  oft«n  convoraed  with  liim." 

And  then  he  goes  oa  to  state  the  convetaa- 

Now,  Mr.  Chief  Justice  and  Senators,  I  coma 
to  the  merits  of  this  qaestion  of  evidence.  Thia 
is  a  very  peculiar  case.  Whenever  evidence 
is  sought  to  be  made  applicabie  to  it,  it  is  a 
crime  of  the  narrosest  dimenaions  and  of  the 
must  puny  proportions ;  it  exists  for  its  com- 

Sletion  and  for  its  guilt,  for  its  enormity  and 
Dr  its  claim  to  puniahnient,  upon  the  delivery 
of  a  written  paper  by  the  President  to  General 
Thomas,  to  be  communicated  to  the  Secretary 
of  War ;  and  that  offense,  in  those  naked  pro- 
portions, if  contrary  to  a  valid  law  and  if  done 
with  intent  which  makes  it  criminal  under  that 
law,  cha  Congress  in  the  enactment  which 
makes  it  indictable  has  permitted  to  be  pun- 
ished by  a  flue  of  six  cents  and  no  more  1  That 
is  the  naked  dimension  of  the  mere  technical 
statutory  offense,  and  that  is  included  within 
the  mere  act  of  the  delivery  of  a  paper  unat- 
tended by  any  grave  public  considerations  of 
guilt  and  of  consequence  that  should  attend  it 
lobringitintojodgmenthere.  When  we  come 
to  evidence,  I  say  thus  puny  are  the  propor- 
tions of  the  offense  and  thus  limited  the  range 
to  which  the  defendant  is  permitted  to  call 
''  esses.  But  when  we  come  to  the  magnifi- 
e  of  the  accusation,  as  found  on  page  75, 
italicised  by  the  Managers,  we  will  see  what 

"We  define,  tlierefore.  on  impeaehable high  crime 


?F  loot,  by 


QfUpBtOf 

ted  or  omti*ea. 
the  abuse  tjf  au 

Without  any  violation  of  law,  an  act  maybe 
done  in  abuse  of  discretionary  authority  with 
improper  motives  or  for  an  improper  purpose ; 
and  thus  the  widest  possible  range  is  opened 


of  the  United  States.  But  farther,  the  claim 
is  that  it  is  a  mistake,  on  the  whole,  to  think 
that  it  is  a  question  of  guilt  or  of  innocence, 
but,  in  the  phrase  of  the  learned  Managers, 
"Is  it  not  rather  morpin  the  nature  of  an  in- 
quest of  office;"  and  then,  on  page  77  ; 

"  Wo  suggest,  therefore, that  we  are  in  the  pres- 
ence of  tbo  Senate  of  the  United  States,  convened 
'   ■    ■        ■      ■   '.otfudde- 


0  whether  Andrew  Ji 


President  of  tbe  United  States." 

At  page  97  we  come  a  little  more  definitely 


to  matter  bearing  upon  this  question,  and  I  beg 
the  attention  of  Senators  to  this : 

"Itmay  ha  said  that  the  President  removed  Mr. 
Stauton  for  tbe  very  purpose  of  testing  the  constitu- 
Uonality  of  this  law  before  the  couria,  and  the  ques- 
tion is  uked.  Will  yan  eondemn  bim  as  for  a  ccime 
for  so  dolngT  If  thia  plea  were  a  true  one  it  ought 
not  to  avail:  bat  it  is  a  subterfuge.  We  shall  show 
bathe  baa  talien  no  step  to  submit  the  question 
y  court,  although  more  tluma  year  baa  elapsed 


Then 


e  108,  \ 


■e  told ! 
■e  arisen  in  the  m 


only  presented  by  the  Uouse  when  history  informs 
us  that  others  equally  dangerous  to  tbe  libertlea  of 
the  people,  if  not  more  sotand  others  ot  equal  usurp- 
ation of  powers,  if  not  greater,  are  passed  by  m 

"To  such  possible  inquiry  we  reply;  that  the  aets 

nation  of  a  series  of  wrongs,  malfeasances,  and  asurp- 
ations  committed  by  the  respoodont,  and  therefore 
need  to  be  eiamined  in  the  light  of  his  precedent 
and  concomitant  acts  to  grasp  their  soope  and  de- 

And  then  common  fame  and  ijurrent  history 
are  referred  to,  and  confirmed  by  a  citation  of 
cases  two  hundred  and  forty  years  old  from 
the  British  reports,  to  shovr  that  they  ate  good 
ground  for  you  to  proceed  upon  in  your  ver- 
dict. Bringing,  then,  this  to  a  head,  the  hon- 
orable Manager  says; 

"  Who  does  not  know  that  &om  tbo  hour  be  began 
these  hisjuuTpatiope  of  power  he  eveiywhere  d< 


._„ , from  office  who  BnaMDBil  the 

Congress  of  tbe  United  States?   And  it  is  to  carry 
out  this  plan  of  action  that  he  clums  the  unlimited 

C»«ec  of  removal,  for  the  illegal  exercise  of  whieb 
e  stands  before  you  this  day.''^ 
These  are  the  pretensions  and  these  the 
dimenaions  of  public  inculpation  of  the  Chief 
Magistrate  of  this  nation  which  are  of  such 
^rave  import.  From  their  intent  and  design, 
troin  their  involving  the  public  interests  and 
the  fundamental  principles  of  the  Government, 
they  are  worthy  of  thisgreattribunaVsattention, 
and  of  a  judgment  tliat  deposes  him  from  his 
office  and  calls  upon  the  people^for  a  reelec- 
tion. All  the  eleven  articles  are  upon  trial, 
and  if  this  evidence  be  pertinent  under  any 
of  them  it  is  pertinent  and  admissible  now. 
And  now  I  should  like  to  look  first  to  the  ques- 
tjon  of  the  point  of  time  as  bearing  upon  the 
admissibility  of  thia  evidence.  Under  the 
eleventh  article  tbe  speech  of  tie  18th  of  Au- 
gust, 1866,  is  alleged  as  laying  the  foundation 
of  the  illegal  purposes  that  culminated  in  1868, 
to  point  the  criminality,  that  is  what  made  the 
subject  of  accusation  in  that  article.  Proof, 
then,  of  the  speeches  of  1866  is  made  evidence 
under  this  article  eleven,  that  imputes  not 
criminality  in  making  the  speech,  out  in  the 
action  afterward  pointed  by  the  purpose  of 
the  speech.  So,  too,  a  telegram  to  Governor 
Parsons,  in  January,  1867,  is  supposed  to  he 
evidence  as  bearing  upon  the  guilt  completed 
in  the  year  1868. 
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So,  too,  the  inierview  between  Wond,  the 
offlce-Eeeker,  and  the  PresIJent  of  tke  United 
Slates,  in  September,  IBBO,  is  supposed  to  bear 
in  evidence  upon  the  question  of  intent  in  the 
eonsummation  of  the  crime  alleged  to  have 
been  completed  in  1868  1  ^prehend,  there- 
fore, that  on  the  question  of  time  this  inter- 
\  lew  between  General  Sherman  and  the  Presi- 
dent of  the  United  States,  in  lie  verj  matter 
of  the  public  transaction  of  the  President  of 
the  United  States  changing  the  head  of  the 
War  Departmpnt,  which  was  actually  com- 
pleted in  February,  18G8,  is  near  enough  to 
point  intent  and  to  show  honest  purpose,  if 
tbe^e  transactions,  thus  m  evidence,  are  near 
enough   to  bear   upon    the   same    attributed 

There  remains,  then,  only  this  consideration, 
whether  it  is  open  to  the  imputation  that  it  is 
a  meie  proof  of  declarations  of  the  President 
concerning  what  his  motives  and  objects  were 
in  reference  to  his  subsequent  act  iri  the  re- 
moval of  Stanton.  ]t  certainly  is  not  limited 
to  that  force'or  effect.  Whenever  evidence 
of  that  mere  character  is  offered  that  question 
will  arise  to  be  disposed  of;  but  as  a  part  of 
the  public  action  and  conduct  of  the  President 
of  the  United  States  in  reference  to  this  very 
office,  and  his  duty  and  purpose  in  dealing 
with  it,  and  on  the  very  point,  too,  as  to 
whether  that  object  was  to  fill  it  by  unwar- 
rantable characters  tending  Co  a  perversion  or 
betrayal  of  the  public  trust,  we  propose  to 
show  his  consultations  with  the  Lieutenant 
General  of  the  armies  of  the  United  States  Ijd 
induce  him  to  take  the  place- 
On  the  other  question  of  whether  his  efforts 
are  to  create  by  violence  a  civil  war  or  blood- 
shed, or  oven  a  breach  of  the  peace,  in  the  re- 
moval of  the  SecretaiT  of  War,  we  show  that 
in  this  same  consultation  it  was  his  desire  that 
the  Lieutenant  Gleneral  should  take  the  place 
in  order  that  by  that  means  the  opportunity 
might  be  given  to  decide  the  differences  be- 
tween the  Executive  and  Congress  as  to  the 
constitutional  powers  of  the  former  by  the 
courts  of  law.  If  the  cotiduet  of  the  Presi- 
dent in  relation  to  matters  that  are  made  the 
eilbjcct  of  inculpation,  and  of  inculpation 
through  motives  attributed  through  designs 
suuposed.to  be  proved,  cannot  be  made  the 
subject  of  evidence,  if  his  public  action,  if  his 
public  conduct^  if  the  efforts  and  the  means 
that  he  used  in  the  selection  of  agents  are 
not  to  be  received  to  rebut  tbe  intentions  or 
presumptions  that  are  sought  to  be  raised 
against  him,  well,  indeed,  was  my  learned  asso- 
ciate jnstilied  in  saying  that  this  is  a  vital  ques- 
tion. Vital  in  the  interests  of  Justice,  I  mean, 
rather  than  vital  to  any  important  considera- 
tions of  the  cause.  Vital  undoubtedly  on  the 
merest  principles  of  Qommon  justice,  that 
when  the  Chief  Magistrate  of  the  nation  is 
brought  under*  inculpation  from  a  series  of 
charges  of  this  complexion  and  of  this  com- 
prehension, and  when  the  motJTes  areassigned, 


the  presumptions  and  innuendoes  are 

alleged  which  I  have  treated  of,  that  he  shall 

.  De  permitted,  in  the  presence  of  this  great 

incil  sitting  upon  his  case  and  doing  justice 

him  as  an  individual,  but  more,  sitting  in 

I  case  and  doing  justice  ia  respect  to  hia 
office  of  President  of  the  United  States,  doing 
justice  to  the  great  public  questions  proposed 
to  be  affected  by  your  judgment — whether  the 
chosen  head  of  the  nation  shall  be  deposed 
from  authority  by  the  action  of  this  court  com-- 
posed  of  a  branch  of  the  Congress,  and  the 
people  resorted  to  again  through  the  mode  of 
election  for  a  new  Chief  Magistrate.     I  appre- 

.d  that  this  learnedcourt  of  lawyers  and  laj- 

II  will  not  permit  this  "fast  and  loose" 
game  of  limited  crime  for  purposes  of  proof 
and  unlimited  crime  for  purposes  of  accusation, 
that  they  will  not  permit  this  entargement  and 
contraction,  phrases  sometimes  replaced  by  a 
more  definite  and  shorter  Saxon  description. 

Mr.  SPRAGUE,  (at  twenty  minutes  before 
three  o'clock.)  I  move  that  the  Senate  take  a 
recess  for  fifteen  minutes. 

The  motion  was  agreed  to;  and  the  Chief 
Justice  resumed  the  chair  at  five  minutes  to 
three  o'clock. 

The  CHIEF  JUSTICE.  Senators  will  please 
to  give  their  attention.  The  counsel  tor  the 
President  will  proceed.  [After  a  pause.]  Do 
the  counsel  for  the  President  desire  to  be  heard 
further? 

Mr.  CUBTIS.    No,  Mr.  Chief  Justice. 

Mr.  Manager  WILSON.  Mr.  President,  I 
shall  ciaiiD  the  attention  of  the  Senate  but  for 
a  few  minutes.  My  principal  purpose  is  toget 
before  the  minds  of  Senators  tbe  truth  in  ue 
Hardy  case  as  it  fell  from  the  lips  of  the  chief 
justice,  when  he  passed  upon  the  question 
which  had  been  propounded  by  Mr.  Ersiiine 
and  objected  to  by  the  attorney  general.  The 
ruling  is  in  these  words: 

••  I^rd  Chief  Jutice  El/re.  Mr.  Brsklne.Ido  not 
know  whether  soii  onu  be  ooutent  to  aequiesoein  the 
opinion  tbat  we  ara  inclined  to  form  npon  the  enb- 
jeot,  in  whiuli  we  go  n,  oertaia  waywitli  you.  Noth- 
ing ia  ao  cleiir  ns  thntall  declarations  Rhlch  apply  to 
foots,  and  even  apply  to  the  particular  oaee  that  is 
ohuged,  thongh  the  iuteat  should  make  a  part  of 
that  ohorBe,  are  evidenoB  a^ainat  a  priaonar  and 
are  not  gvidenco  for  him,  because  the  presutupttOQ 

would  declare  auythiae  against  himself  unUes  it 
were  true :  but  every  man,  if  he  waa  in  a  difficulty, 
or  in  the  view  to  any  diwculty,  would  make  decla- 

evideoce,  wonld  be  offered,  therefore,  upon  no 
ground  which  entitled  them  to  credit.  That  ia  the 
general  rule.  But  if  the  uueaUoa  be— as  I  really 
think  it  Is  in  this  cose,  which  ia  my  reaaon  now  for 
■  iterpoaing— if  the  question  bo,  whutwos  the  politt- 


refoTU) 


f  Pailini 


e  all 


think  that  oi      .         .        , 

diBooyered  by  the  conversations  whioh  he  has  held  at 

"Mr.  Erakiae.  Juat  BO,  that  ia  my  qneation;  only 
that  I  may  not  get  into  another  deljato.  I  beg  your 
lordahip  will  hear  me  s  few  words. 

"  iorrf  Ckief  JiMlice  ihre.  I  think  I  have  already 
anticipated  a  mia apprehension  of  what  I  am  now 
staling,  by  saying  that  if  the  daelaration  waa  meant 
to  apply  to  a  diaavowal  of  the  paitioolu'  oburge  made 
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aRsinst  this  man  that  declaration  coald  not 
oeii-Ml;  as.  for  iostanoa.if  he  liadaaidto  aomo 
of  hia,  When  I  planned  this  conycntion  I  di 

his  Oovernnient.  bnC  I  did  mean  to  get,  bi'  tae. 
this  GonvenUou.  tbe  Duka  of  Richmond's  pli 
refotm—thot  would  fall  wiUiin  the  rule  I  fir* 

hiin.  be  oould  m 


0  admitted  to  make,  tbongh  tbe 
0, 1  believe 


And  upon  thftt  ruling  the  question  was 
changed  as  rtad  b;  mj  aBsociate  Manager,  and 
correctly  read  bj  him,  and  all  that  followed 
this  Tulins  of  the  chief  justice  and  the  sub- 
sequent discussion  was  read  bj  my  associate 
Manager.  The  lord  chief  juBticefurtberaaid; 
"  Ton  may  put  the  queaUon  oiactly  as  rou  pro- 

That  is  after  discussion  had  occurred  subse- 
quent to  the  ruling  of  the  chief  justice  to 
which  I  have  referred,  and  in  which  a  change 
in  the  character  of  the  original  question  was 
disclosed. 

■'I  01 


disci 


sidcr  what  we  ore  doing. 

mcn't'a  uDDCcesaary  iLelo; 

"''^H,"aiS."Ynmaure  thejurywill  eieuse  it;  I 
meant  to  aat  myself  tight  at  this  bar;  this  is  a  Tory 
imblie  place." 

Then  follows  the  question — 

■■  Wr.  Danul  SUtarl  examined  by  Sir.  Erskiae. 

"  Did  you  before  the  time  ottbis  eonveution  being 
beU.  wbiohia  imputed  to  Mr.  Hardy,  ever  hear  from 
itim  what  his  otjocta  were,  whether  be  has  at  all 
mixed  himself  in  that  bnainesa  i 

"I  havo  vary  often  conyeraed  with  him,  as  I  men- 
tioned before,  about  hia  plan  of  reform ;  he  always 
adhored  to  the  Duke  of  Rich  mo  nd'a  plan." 

And  which  declaration — — 

Mr.  PESSBNDEN.     Is  that  the  answer? 

Mr.  Manager  WILSON.  That  is  the  answer. 
And  which  declaration  came  within  the  excep- 
tion to  the  rule  laid  down  bjtJie  chief  Justice!. 
The  final  question  was  then  put: 

"  From  all  that  you  have  seen  of  him,  what  is  his 


"Ihav 


!t  for  s 


'  and  tr 


imple, 


To  which  the  attorney  general  said: 


"If  tb 


at  £rsl 


0  the  q 


..  ._  asked  I  do  not  eeewhat  possible  objeo- 

tion  I  could  have  lo  it." 

Mr.  FESSENDBN.  Does  not  that  remark 
apply  to  both  questions? 

Mr.  Manager  WILSON.  That  remark  ap- 
plies to  the  last  question.  The  remark  was 
made  after  the  last  question  was  put ;  but,  as 
t  understand  it,  the  two  questions  are  substan- 
tially the  Banie,  and  are  connected,  and  the 
remark  of  the  attorney  general  applied  to  both, 
as  the  first  was  but  the  basis,  the  inducement 
to  the  last. 

Mr.  FESSENDEN.  They  were  put  eon- 
aecu  lively? 

Mr.  Manager  BUTLER,  Nothing  between, 
One  was  iijdacement  to  the  other. 

Mr.  Manager  WILSON.  Now,  what  is  the 
question  which  has  been  propounded  by  the 


counsel  on  the  part  of  the  President  to  Gen- 
eral Sheriiian  ?    It  is  this: 

"  In  that  interview  what  oonrersatlon  took  place 
between  the  President  and  yoa.in  regard  Co  the  re- 
moval of  Mr.  Stanton  ?" 

Now,  I  contend  that  that  calls  for  just  such 
declarations  on  the  part  of  the  President  aa 
fall  within  the  rule  laid  down  by  the  chief 
justice  in  the  Hardy  case,  and,  therefore,  must 
be  excluded.  If  this  conversation  can  be  ad- 
mitted, where  are  we  to  stop?  Who  may  not 
be  put  upon  the  witness-stand  and  asked  foe 
conversations  had  between  him  and  the  Presi- 
dent, and  at  any  time  since  the  President  en- 
tered upon  the  duties  of  the  presidential  oDice, 
to  show  the  general  intent  and  drift  of  his  mind 
and  conduct  during  the  whole  period  of  hia 
official  existence?  And  if  this  be  competent 
and  may  be  introduced,  may  it  not  be  followed 
by  an  attempt  here  to  introduce  conversations 
occurring  between  tbe  President,  his  Cabinet, 
and  General  Grant,  by  way  of  inducing  this 
Senate,  under  pretense  of  merely  defending 
the  respondent,  to  try  a  question  of  veracity 
between  the  General  of  the  Armv  and  the 
President  of  the  United  States?  The  inter- 
view out  of  which  that  question  sprung  oc- 
curred about  the  same  time  that  this  one  did  ; 
and  I  suppose  the  next  ofi'er  will  be  to  put  in 
the  conversation  between  the  President,  hia 
several  Secretaries,  Cabinet  officers,  and  the 
General  of  the  Army,  iu  order  that  the  pre- 
ponderance of  testimony  (considered  numeri- 
cally, at  least,!  Eubraittea  here  iu  this  trial  may 
weigh  down  the  General  of  the  Army,  he  being 
no  party  concerned  in  this  pfoceeding.  Such 
an  offer  may  meet  us  at  the  next  step,  because 
it  was  a  conversation  which  transpired  about 
that  time. 

Mr.  Manager  BUTLER.  Only  the  day  be  fore. 

Mr,  Manager  WILSON.  Yesj  only  the  day 
before.  We  certainly  must  insist  upon  the 
well  known  and  long  established  rule  of  evi- 
dence being  applied  to  this  particular  objec- 
tion, for  the  purpose  of  ending  now  and  for- 
ever, so  far  as  this  case  is  concerned,  these 
attempts  to  put  in  evidence  the  declarations  of 
the  President,  made,  it  may  be,  for  the  purpose 
of  meeting  an  impeachment  by  such  weapons 
of  defense. 

It  is  ofiered  to  be  proved  now,  as  the  coun- 
sel inform  us,  that  the  President  told  General 
Sherman  that  he  desired  him  to  accept  an  ap- 
pointment of  Secretary  for  the  Department  of 
War  to  the  end  that  Mr.  Stanton  might  be 
driven  to  the  courts  of  law  for  the  purpose  of 
testing  his  title  to  that  office;  and,  inasmuch 
as  the  counsel  have  referred  to  the  opening 
argument  of  ray  associate  Manager,  and  seem 
to  delight  in  reading  therefrom,  let  me  read  a 
brief  paragraph  or  two  from  that  opening  ap- 
plying to  this  pretended  purpose  of  the  Presi- 
dent of  driving  the  Secretary  of  War  to  the 
courts  to  test  his  title.  On  i\tB,l  occasion  tlie 
Manager  said: 

"The  President  knew,  or  ought  to  have  known, 
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hisofficia!  ndvifei 
Qonld  and  did  tell 
Attorney  CI  en  era  I 
nature  of  _a  (TOO  wi 


9  ^ected  officer  i 
Inthocc 


IS  haa  settled  the 


The  counsel  refrain  from  notieirg  this  answer 
to  the  President's  assertion  so  often  made  that 
he  was  only  endeavoring  to  manufacture  a  law- 
suit and  get  a  ease  into  the  courts :  and  I  am  led 
to  believe  that  the  purpose  was  not  the  harm- 
less one  of  getting  the  Lientenant  General  of 
theArniy  into  the  position  of  Secretary  of  War, 
by  way  of  enabling  the  respondent  to  secure  a 
judicial  decision  of  the  contested  question  to 
which  the  President  and  Secretary  Stanton 
were  parties,  but  for  the  purpose  of  getting 
possession,  as  we  have  chatted,  of  that  Depart- 
ment for  his,  the  respondent's,  own  purposes, 
and  putting  Mr.  Stanton  in  a  position  where 
be  could  not  get  into  court  and  secure  a  judg- 
ment upon  his  title  to  that  office — not,  1  beg 
counsel  to  remember,  not  that  we  charge  that 
the  President  believed  or  expected  that  he 
could  make  a  tool  of  General  Sherman ;  but 
Uiat  he  might  oust  Mr.  Stanton  from  the  actual 
possession  of  his  office  by  getting  General  Sher- 
man to  accept  it,  and  thus  putting  Stanton  in  a 
position  whei'e  he  could  not  have  his  claim  to 
the  office  tested  ;  and  further  expecting  and 
believing,  doubtless,  that  General  Sherman 
would  not  long  desire  to  occupy  the  position; 
and  when  he  might  ask  to  be  relieved  from  the 
thankless  position,  to  escape  from  the  never- 
ending  political  contests  ol  this  city,  then  the 
Adjutant  General  of  the  Army,  or  some  other 


ident  did  not  sncceed  in  that  effort.  General 
Sherman  declined  the  position  tendered,  and, 
OB  has  been  said,  the  respondent  wandered  on 
down  with  his  offer  of  place  and  power  until 
he  came  to  Adjutant  General  Thomas.  Tlien 
he  found  the  person  who  was  willing  to  under- 
lafco  this  work,  who  was  willing  to  use  force, 
as  he  declared,  to  get  possession  of  that  office, 
and  obeythe  orders  of  the  President;  and  now, 
with  that  proof  of  the  President'scriminalacts 
and  intents  in  and  before  the  Senate,  it  is 
proposed  by  hia  counsel  to  make  apparent  his 
innocence  and  effectuate  bis  defense  by  giving 
in,  evidence  his  own  declarations  at  a  time  not 
embraced  in  any  of  the  former  rulings  of  the 
Senate.  If  a  ease  can  be  defended  in  this  way, 
no  ciril  officer  of  llie  United  States  can  ever 
be  convicted  on  im|>eachment ;  and  if  the  same 
rule  should  apply  m  the  courts  of  justice,  no 
criminal  will  ever  be  convicted  for  any  offense 
therein.  If  the  officer  or  the  eriminai  may 
mate  his  own  defense  by  his  own  declarations, 
he  will  always  have  one  which  will  raeet  his 
case  and  work  his  acquittal. 

I  do  not  desire  longer  to  detain  the  Senate 
by  prolonging  this  discussion.    I  am  willing  to 


let  this  objection  rest  upon  the  authority  pro- 
duced by  the  learned  counsel  for  the  Presi- 
detit,  for  under  it,  and  by  force  of  it,  the  tes- 
timony now  offered  must  be  excluded. 

The  CHIEF  JUSTICE.  Senators,  the  Chief 
Justice  has  expressed  the  opinion  that  the  ques- 
tion now  proposed  is  admissible  within  the 
vote  of  the  Senate  of  yesterday.  He  will  state 
briefly  the  grounds  of  that  opinion.  The  ques- 
tion yesterday  had  reference  to  a  conversation 
between  the  President  and  General  Thomas 
after  the  note  addressed  to  Mr.  Stanton  was 
written  and  delirered,  and  the  Senate  held  it 
admissible.  The  question  to-day  has  reference 
to  a  conversation  relating  to  the  sahie  subject- 
matter,  between  the  President  and  General 
Sherman,  which  occurred  before  the  note  of 
removal  was  written  and  delivered.  Both  ques- 
tions were  askedforthepurpose  of  proving  the 
intent  of  the  President  in  the  attempt  to  re- 
move Mr.  Stanton.  The  Chief  Justice  thinks 
that  proof  of  a  conversation  shortly  before  a 
transaction  is  better  evidence  of  the  intent  of 
an  actor  in  it  than  proof  of  a  conversation  shortly 
after  the  transaction.  The  Secretary  will  call 
the  roll. 

Mr.  DRAKE.  Will  the  Chief  Justice  be  so 
kind  as  to  slute  the  question  submitted  to  the 
Senate  and  about  to  be  voted  on  ? 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The. Secretary  read  as  follows: 

eiwslioB.Inthatinterview'whBtconyersationtrJok 
nInoB  between  the  President  and  you  in  recttrd  to 
the  removal  of  Mr.  Stanton? 

The  CHIEF  JUSTICE.  Upon  this  ques- 
tion the  yeas  and  nays  hare  been  demanded, 
and  have  been  ordered.  Senators,  vou  who 
are  of  opinion  that  the  question  is  admssible 
wlil,  as  your  names  are  called,  answer  yea; 
those  of  the  contrary,  nay. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  23,  nays  28 ;  as  follows  : 


yEAS— Messrs.  An tboBT.Barard,  Buekalew,  Cel^. 
Daris.  Dixon,  Doolittle.  ffesBendan.  Fowler,  GiimeB, 
HendrlokB,  Johnson,  MoCreerr.  Moigan,  Norton. 


.tenon  of  lenaeaBee.  Kobs,  Bpra^e,  Snmnsr.. 
,.  jmbull,  Yan  Winkle.  Viokun,  and  Willer-^28. 

»A¥3—MeaBre.  Cameron,  CatteU,  Ohandler.Oonk- 
lins,  Conncaa,  Corbfltt  Craeinj,  Drake,  Edmonds, 
Ferry,  rrelinehuysen.  Harlan,  Headerson,  Howard, 
Morrill  of  Mmho,  Morriil  of  Vermont,  Morton,  Nye, 
Patterson  of  New  Hampshire,  Pomeroy,  Bameev, 
Sherman,  Stewart,  Thayer,  Tipton,  Williams,  Wil- 
sen.  and  Y»tef^28. 

rfOT  VOTING-Meesrs.  Howe,  Saukbnry,  and 
Wade— 3. 

So  the  qaestioa  was  ruled  to  he  inadmissible.' 

Mr.  STANBBIIY,  (to  the  witness.)  Gen- 
eral Sherman,  in  any  of  the  conversations  of 
the  President  while  you  were  here,  what  was 
said  about  the  department  of  the  Atlantic  7 

Mr.  Manager  BUTLBE._  Stay  a  moment. 
I  submit  that  that  falls  within  the  ruling  just 
made.    They  cannot  put  in  these  declarations. 

The  CHIEF  -!UST10E._  The  counsel  wilt 
reduce  his  question  to  writing. 
^  Mr.   STANBKRY.     I  will  vary  the  ques- 
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The  qnestion  waa  reduced  to  writing  and  sent 
to  the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  (jHesuoo; 

The  Secretary  read  it,  aa  foUowa ; 

What  da  you  know  about  the  crentioa  of  the  de- 
piulmont  ol  the  Atlantic  ? 

Mr.  Manager  BUTLER.  Wehavenoobjec- 
tioa  to  what  General  Sherman  knows  about  the 
creation  of  the  department  of  the  Atlantic, 
provided  he  speaka  of  knowledge  and  net  from 
the  declarations  of  the  President.  All  orders, 
papers,  his  own  knowledge,  if  he  has  any,  if 
It  does  not  come  from  declarationa,  we  do  not 
object  to.  Although  we  do  not  see  how  this  ig 
in  issue,  if  the  presiding  officer  will  inatruct  the 
witneaa,  as  in  the  other  ease,  to  separate  knowl- 
edge from  hearsay,  weshall  make  no  objection. 
I  have  no  doubt  the  general  knows  the  dis- 
tinction himself.  I  desire  to  ask  do  these  gen- 
tlemen  ask  for  the  President's  declarations 
under  thia? 

The  CHIEF  JUSTICE.  Do  the  counsel  for 
the  President  ask  for  the  President's  declara- 
tJons7 

Mr.  STANBERT.  Imaymisunderstandthe 
honorable  Managers,  but  I  understood  them  to 
claim  that  the  rresident  created  the  depart- 
ment of  the  Atlantic  as  a  part  of  his  aulawfal 
intent  by  military  force  to  oust  Congress,  or 
something  of  that  kind.  Do  I  understand  the 
gentleman  to  abandon  all  claim  in  regard  to 
Uie  department  of  the  Atlantic? 

Mr.  Manager  BUTLER.  I  am  not  on  the 
Stand,  Mr.  President.  When  I  am  I  will  an- 
swer questions  to  the  best  of  mj  ability.  The 
presiding  officer  asked  the  learned  counsel  a 
question.  If  the  presiding  officer  does  not 
want  an  answer,  that  is  another  matter.     The 

Saestion  put  was,  do  jo«  ask  for  the  Presi- 
ent's  declarations,  and  thereupon  the  counsel 
undertakes  to  quiz  me. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  be  good  enough  to  state 
whether  in  this  queation  they  include  state- 
ments made  by  the  President. 

Mr.  STANBEBY.  Not  merely  that;  what 
we  expect  to  prove  is  in  wliat  manner  the  de- 

Sartment  of  the  Atlantic  was  created ;  who 
efined  the  bounds  of  the  department  of  the 
Atlantic ;  what  was  the  purpose  for  which  the 
department  was  arranged. 

m  CHIEF  (HiaTlGE,  la  lliia  cotiTSraa- 

.  tion  subsequent  to  the  time  of  the  removal  or 
attempted  removal  ? 

Mr.  STANBERY.  I  do  not  know  whether 
it  was  subsequent.     It  was  about  the  time 

Mr.  BVARTS.     Prior. 

Mr.  STANBERY.-  Prior  to  the  time,  I 
Delieve. 

Tiie  CHIEF  JUSTfCE.  Tte  CfiiefJustice 
will  submit  the  question  to  the  Senate. 

Mr.  Manager  BUTLER.  I  do  not  seo  that 
there  is  any  question.     I  stated— 

The  CHIiiF  JUSTICE.  The  Secretary 
will  read  the  queation. 


The  Secretary  read  it,  as  follows; 
What  do  jou  know  nbont  the  creation  of  the  de- 
partment 01  the  Atlantic? 

Mr.  Manager  BUTLER.  I  suppose  a  de- 
partment can  only  be  created  by  an  order. 

The  CHIEF  JUSTICE.  Does  the  honor- 
able Manager  object  to  the  question  as  pnt? 

Mr.   Manager  BUTLER.      I  object  to  the 

Siestion  altogether;  but,  if  it  is  to  be  put  at 
1,  I  want  it  expressly^  carefully  guarded,  not 
to  put  in  any  declarations  or  any  information 
learned  from  the  President. 

The  CHIEF  JUSTICE.  The  Chief  Jus- 
tice will  submit  the  question  to  the  Senate, 
whether  the  question  shall  be  put. 

The  question  being  put,  it  was  determined 
the  negative.  So  the  Senate  ruled  the 
lestion  was  inadmissible. 
Mr.  STANBERY,  (to  the  witness.)  I  will 
ask  you  thia  question.  General  Sherman :  did 
the  President  make  any  application  to  yoo 
respecting  the  acceptance  of  the  dutiea  of  Sec- 
retary of  War  ad  interim  f  Did  he  make  a 
Eroposition  to  you — not  a  declaration — but  did 
e  make  an  offer  to  yoo  ? 

■-  Manager  BUTLER.  Have  you  the 
question  in  writing? 

Mr.  STANBERY.  Yes,  air,  [handing  it  to 
Mr.  Manager  Butler.]  Now,  we  propose  to 
prove  an  act,  not  a  declaration. 

Mr.  Manager  BUTLBR.  I  am  instructed, 
Mr.  President,  to  object  to  this,  because  an 
applicationcannotbe  made  without  being  either 
in  writing  or  in  conversation,  and  then  either 
would  be  the  written  or  oral  declaration  of  the 
President,  and  it  is  entirely  immaterial  to  this 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  ground,  as  we  understand  it,  upon 
which  the  offer,  in  the  form  and  to  the  extent 
in  which  our  question  which  was  overruled 
sought  to  pnt  it,  was  overruled,  was  because  it 
proposed  to  put  in  evidence  declarations  of  (he 
President  as  if  statements  of  what  he  was  to 
do  or  what  he  haddone.  We  offer  this  present 
evidence  aa  executive  action  of  the  President 
at  the  time  and  in  the  directform  of  a  proposed 
devolution  of  office  then  presently  upon  Gen- 
eral Sherman. 

Mr.  Manager  BUTLBR.  Tothatwesimply 
say  this  is  not  the  way  to  prove  executive 
action.     Anything  done  by  the  Executive  we 

^D  nQl  object  Wi   AppViealigus  mads  in  a 

closet  cannot  be  put  in,  whether  in  the  form 
of  declarations  or  otherwise. 

Mr.  STANBERY.  _  Of  course,  Mr.  Cliief 
Justice  and  Senators,  if  we  offer  to  prove  the 
actual  appointment  of  General  Sherman  to  he 
Secretary  of  War  nd  interim,  we  must  produce 

wiiat  we  are  about  to  offer  now,  for  the  proffer 
was  not  accepted.  What  we  offer  now  is,  not 
a  declaration,  bnt  an  act;  a  thing  proposed  by 
the  President  to  General  Sherman,  uncon- 
nected, if  yon  please,  with  any  declaration  of 
Let  the  act  speak  for  itself. 
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Mr.  Manager  BUTLEB.  Verbalorwrltten? 

Mr.  STANBEllY.  Verbal.  Wouldithave 
beea  any  better  if  it  had  been  in  writing  bj  a 
note?  Ib  it  a  question  under  the  statute  of 
frauds  that  you  must  have  it  in  writing,  a  thing 
that  can  only  be  made  in  writing,  and  is  not 
good  when  made  by  parol  7  What  we  are  upon 
now  we  have  not  discussed  at  all.  It  is  an  act; 
a  thing  proposed ;  an  office  tendered  to  a  party, 
□DBCcompanied  by  any  declaration  at  all. 
"  General  Sherman,  wi»  you  take  the  position 
of  Secretary  of  War  ad  interimV  Is  not 
that  an  act?  la  that  a  declaration  merely  of 
intention?  Is  not  that  the  oETer  of  the  office? 
We  claim  that  it  is :  and  we  say,  therefore,  it 
does  not  come  within  the  question  of  declara- 
tions at  all.  He  is  not  declaring  anjthingabont 
it ;  he  is  not  saying  what  hia  intention  is  ;  bot 
be  is  doing  an  act.  "  Will  you  take  thia  office, 
General?  I  offer  it  to  you."  That  is  the 
question.  Let  us  have  that  act  in,  and  then 
let  it  apeak  for  itself,  whether  it  makes  for  ua 
or  makes  against  us, 

Mr.  Manager  BUTLER.  I  propose  only  to 
claim  my  right  to  close  the  discussion  just  to 
call  the  attention  of  the  Senate  to  thia.     Sup- 

Sose  he  did  offer  it,  what  does  that  prove? 
uppose  he  did  not  offer  it,  what  does  that 
prOTe?  If  you  mean  to  deal  fairly  with  the 
Senate,  and  not  get  in  a  conversation  under 
the  guise  of  putting  in  an  act,  what  does  it 
pvove?  It  would  rather  prove  in  our  favor 
that  he  was  trying  to  get  General  Sherman  to 
take  this  office  in  order  to  get  out  Stanton. 
And  if  it  was  the  mere  act  I  should  not  object 
perhaps.  The  difficulty  is,  while  it  is  not 
■within  the  statute  of  frauds,  I  think.it  iawithiii 
everything  but  the  statute.  I  think  it  is  an 
attempt  under  the  guise  of  an  act  to  get  in  a 
conversation. 

The  CHIEF  JUSTICE.  The  Secretaiywill 
read  tie  question. 

The  Secretary  read  as  follows; 
Did  the  President  make  any  application  to  yon 
StVar'Srf^nf'mmr'' °'''™''      *  "  *'"     ™^    '^ 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  put  the  question  to  the  Senate. 

The  question  being  put  was  determined  in 
the  affirmative.  So  the  Senate  decided  the 
question  to  be  admissible. 

By  Mr.  ^anbf.rt. 

<iiimti(m..  Answer thequeEtion,ifyou please, 
General  Sherman  ? 

The  Witness,  (to  the  Secretary.)  Will  you 
read  it  again,  sir? 

The   Secretary   read  the   question,  aa   fol- 

Did  the  PTe^ident  mnko  an;  application  to  you 
respecting  your  ftupeptanoe  of  the  duties  of  Secretary 
ofWai-aain(<««? 

jlnswer.  The  Presidenttendered  me  the  office 
of  Secretary  of  War  ad  interim  on  two  occa- 
sions ;  the  first  was  on  the  afternoon  of  Janu- 
BiT  25  and  the  second  on  TburBda}>,  the  30th 
olJsttaary. 


Question.  Mr.  Stanton  w 


Answer.  ] 


'.  Stanton  wits  then  in  office  88 


Question.  Was  any  one  else  present? 

Ansv!Er.  I  think  not,  sir.  Mr.  Moore  may 
have  been  called  in  to  show  some  papers,  but 
I  think  was  not  present  when  the  President 
made  me  this  tender.  To  both  of  them— shall 
I  go  on? 

Mr.  STANBERY.    There  is  no  objection. 

AnsTcer.  To  both  of  them  I  replied  in  writ- 
ing. My  answer  to  the  first  is  dated  on  (he 
27th  of  January  ;  my  answer  to  the  second  in 
dated  on  the  Slat  of  January. 

Question.  Did  you  receive  any  communica- 
tion in  writing  from  the  President  on  that 
subject  ? 

Answer.  I  did  not. 

Qttestion.  What  was  the  date  of  your  first 
letter? 

Ansmr.  The  27th. 

Question,-  Is  that  the  letter  to  the  President 
or  to  General  Grant? 

Answer,  According  to  my  notes,  the  lette* 
to  the  President ;  and  I  think  my  notes  are 
correct,  for  I  took  them  from  my  record-book 
this  morning.  The  second  letter  I  know  to  be 
dated  the  31st,  also  taken  from  the  same  rec- 
ord-book. 

Question.  Now,  referring  to  the  time  when 
the  offer  was  first  made  to  you  by  the  Presi- 
dentj  did  anything  further  take  place  between 
you  in  reference  to  that  matter.  Besides  the 
tender  by  him  and  the  acceptance  or  non- 
acceptance  by  jou,  what  took  place  concomi- 
tant with  that  act  ? 

Mr.  Manager  BUTLEB.  I  suppose  yoa 
mean  to  except  the  answer? 

Mr.  STANBERY.  I  ask  in  reference  to 
that  very  thing  as  concomitant  ivith  the  act. 

Mr,  Manager  BUTLER.  We  object,  for  the 
very  plain  reason  that  thisis  nowgettingin  the 

Mr.  STANBERY.     You  have  got  the  act. 

Mr.  Manager  BUTLER.  Ah,  yes, Senators; 
I  call  your  attention  to  the  manner  in  which 
this  case  is  tried.  I  warned  you  that  if  yon 
let  in  the  act  they  would  attempt  to  get  in  tha 
declaration  under  it.  That  was  the  opening 
wedge.  Now,  they  say  they  have  got  in  the 
act  and  they  are  going  for  the  declaration,  to 
see  if  by  chance  they  cannot  get  around  your 


Mr.  Manager  BUTLER.  My  proposition  is, 
objecting  to  this  evidence,  that  the  evidence  is 
incompetent  and  is  based  upon  first  getting  in 
an  act  which  proved  nothing  and  looked  to  be 
immaterial,  so  that  it  was  quite  liberal  for  Sen- 
ators to  vote  it  in,  but  that  liberality  is  taken 
advantage  of  to  endeavor  to  get  by  the  ruling 
of  the  Senate  and  put  in  declarations  which 
the  Senate  has  ruled  out- 
Mr.  BVABTS.    The  tender  of  the  War 
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Office  by  the  Chief  Bxecutiveof  the  United 
States  to  B.  general  in  the  position  of  General 
Sherman  is  an  execntive  act,  and  ns  such  has 
been  admitted  in  evidence  by  this  court.  Lil;e 
every  other  act  thus  admitted  in  eyidencc  as 
an  act,  it  is  competent  to  attend  it  by  whatever 
was  expressed  from  one  to  the  othev  in  the 
course  of  that  act  to  the  termination  of  it.  And 
on  that  proposition  the  learned  Marnier  shakes 
bis  finger  of  warning  at  the  Senators  of  the 
United  States  against  the  malpractices  of  the 
counsel  for  the  President.  Now,  Senators,  if 
there  he  anything  clear,  anything  plain  in  the 
law  of  evidence,  without  wliich  truth  is  shut 
out,  the  form  and  features  of  the  fact  permitted 
to  be  proved  excluded,  it  is  this  rnlo  that  the 
spoken  act  is  a  part  of  the  attending  qualifying 
trait  and  character  of  the  act  itself. 

Mr.  Manager  BUTLER.  To  that  I  answer, 
Senators,  that  hero  was  an  immaterial  act — 
mark,  an  act  wholly  immaterial.  The  only 
qualification  that  could  be  put  in  would  be  the 
answer,  perhaps,  of  General  Sherman ;  that  is 
not  offered ;  but  the  offer  is  to  put  in  an  incom- 
petent couversatiou  as  ezplainmg  an  immate- 
rial act.  What  ia  the  proposition  put  forward 
here?  It  is  that  the  Esecudve  can  make  offers 
of  office  to  any  man  in  the  country,  general  or 
other,  and  then  put  in  the  fact  that  ho  made 
the  offer  of  the  office,  and,  as  illustrative  of 
tbat  fact,  put  in  everything  he  said  about  it. 
That  is  the  propoeition.  I  did  not  use  the  word 
"malpractice"  ahont  that  proposition;  but  it 
is  a  most  remarkable  proposition.  He  makes 
an  act  himself,  insists  upon  puttiog  it  iti,  and 
then  says,  "I  have  got  in  the  act;  now  you 
must  let  me  explain  it."  He  could  have  saved 
himself  the  explanation  by  keeping  the  act 
out.  But  that  is  the  proposition ;  audi  -- 
dertake — no;  it  is  not  worthy  of  words  oi 
Severation.  A.  criminal  on  trial  puts  in 
act,  presses  itin,  and  then  says,  "1  have  got 
the  act  iu ;  now  I  must  show  what  I  said  about 
it  in  order  to  explain  that  act."  It  argues 
itself 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  their  question  to  writing. 

The  counsel  for  the  respondent  reduced  the 

Siestion  to  writing  and  presented  it  to  " 
an  age  r  Butles. 

Mr.  Manager  BUTLER,  having  read  the 
question,  passed  it  up  to  the  Secretary's  deak, 
saying:  I  assume  that  it  asks  for  conversations. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  question. 

The  Secretary  read  the  question,  as  follows; 

At  the  first  interview  ftt  which  the  tender  of  thi 
duties  of  the  Secretary  of  War  ad  inlerini  was  madi 
to  yon  by  the  Preaident  did  anytbins:  further  iiasi 
between  you  and  the  President  in  reference  to  thi 
tender  or  yout  aeeeptanoe  of  it? 

Mr.  Manager  BUTLER.  ThePresidentwill 
ask  the  counsel  whether  they  expect,  undei 
tiiat,  to  put  in  the  declarations  of  the  Presi- 
dent or  the  conversation  a  of  the  President? 

The  CHIEF  JUSTICE.    The  Chief  Justice 


will  submit  the  question  to  the  Senate  as  it  is 
proposed. 

Mr,  DRAKE.     On  that  question  I  ask  for 
the  yeas  and  najs. 


The  Secretary  again  read  the  question. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  28,  nays  29 ;  as  follows : 

YEAS— Messrs.  Anthony,  Biiyaid,  Bnekalow.  Cole. 
Davis.  DixoQ,  Daolittle,  Fessenden.  Fowler,  Grimes. 
Hendricks,  Johnson.  McCreery,  Morgan,  Norton, 
PattflrsoD  of  Tennessee,  Ross,  Spraicae,  Sumner, 
TYumbnll,  Van  Winkle,  Viekers,  and  Willey— 83. 

NAYS-Mesere,  Camaron,  Cattell,  Chandler,  Conk- 

—   " fi-1-.L   Crogin,   iSrak-    "' ^- 

. ., ,  -larlaD,  Handerf.. 

Morrni  of  MaJno,  Monill  of  Vai 


IS,  LramaFDn,i.^aLEeij,ifaanaier,  \;oi 

-_ =. Corbett^Crogin,   Drake,  Ildmuu__, 

Ferry,  Frelinghaysen,  Harlan,  HaDderaou,  Howard, 

ion,  nyo.  Patterson  of  new  oompsaire,  romeroy, 
Ramsay,  Sherman,  Stewart,  Thay  ar/Cipton  ,Wii  iiams, 
Wilson,  and  Yatca— 39. 
NOT  VOTINO-Messrs,  Saulsbury  and  Wad8-2. 

So  the  Senate  decided  the  question  to  he 
inadmissible. 

By  Mr.  StahbbbT; 

Question.  Now,  the  second  interview.  Gen- 
era! Sherman  ;  when  did  you  Bay  that  was  7 

Ansfoer.  The  second  interview,  wherein  he 
offered  me  tbat  appointment,  was  on  the  80th 
of  January. 

Question.  In  that  interview  did  he  again 
make  an  offer  to  you  to  be  Secretary  of  War 
ad  interim  ? 

Answer.  Very  distinctly,  sir. 

Question.  At  that  interview  was  anything 
said  in  explanation  of  that  offer? 

Mr.  Manager  BINGHAM  and  Mr.  Manager 
BUTLER.     We  object. 

Mr.  EVARTS.     The  same  ruling,  of  course. 

Mr.  STANBERY.  I  only  want  it  to  he 
ruled  out,  if  jou  object  to  it.  Let  us  have  the 
ruling  upon  it. 

Mr.  Manager  BUTLER.  I  would  ask  the 
presiding  officer  whether  tbat  does  not  exactly 
tall  within  the  ruline  just  made? 

Mr.  EVARTS.  We  understand  that  it  does, 
Mr.  BuTLEB,  and  have  so  stated  to  tlie  Chair. 
We  have  asked  our  question,  and  we  take  the 
ruling  of  the  court  against  it. 

By  Mr.  Stanbery; 

Question.  In  these  conversations  did  the 
President  state  to  jou  tbat  his  olyect  was  to 
take  the  question  before  the  courts? 

Mr.  Manager  BINGHAM  and  Mr.  Manager 
BUTLER.  Stop  a  moment.  We  object  to 
that. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 

Mr.  Manager  BUTLEB.  I  suppose  the?  do 
not  propose 

Mr.   STANBERY,     We  have  a  right  to 

Mr.  Manager  BINGHAM.  We  have  a  right 
to  object  to  it. 

Mr.  STANBERY.  That  we  understand 
perfectly.     We  may  state  what  we  propose  to 

Mr,'   Manager   BUTLER.     But  then,   Mr. 
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Fiesideiit,  the  courts  Bometimea  say,  aher 
tbejliave  ruled  aquestion,  that  it  is  not  within 
the  pfoprieLies  of  the  trial  to  offer  the  same 
thing  over  mid  over  again.  It  13  sometJioea 
done  iiL  a  court  for  the  purpose  of  taking  a 
bill  of  exceptions,  or  a  writ  of  error  on  the 
rulings.  If  the  counsel  sa;  tliat  that  ia  the 
purpose  here,  we  shall  not  object,  because 
they  ought  to  preserve  their  rights  in  all  forms. 
But  Hupposiug  this  to  be  the  court  of  last 
resort,  il  court  at  all,  there  can  be  no  proper 
occasion  over  and  over  for  throwing  themselves 
against  the  rulings. 

Mr.  STAJNBBEY.  I  do  not  understand  that 
the  ruling  was  upon  this  specific  question.  It 
was  the  general  question,  what  vinB  said,  that 
was  rnled  out  those  times.  I  want  to  make  the 
specific  question  now  to  indicate  what  wa  desire 
tfl  prove.  I  now  put  the  specific  question 
whether  in  any  of  those  interviews  the  Presi- 
dent said  what  was  bis  intention  in  regard  to 
making  the  qucstjon  at  law?  I  have  not  put 
that  question  before. 

Mr.  Manager  BDTLER.  And,  Mr.  Presi- 
dent, my  remarks  were  in  reply  to  the  distinct 
admission  of  the  counsel  that  the  question 
came  within  the  luiing  and  that  he  expected 
it  to  be  ruled  out,  but  still  intended  to  make 
the  offer. 

Mr.    EVAETS.      That  was    the    previous 


BUTLER.     Oh,  no;  this  last 


Mc 


Mr.  BVAUTS.  No;  yon 
about  it.  Besides,  Mr.  'Chief  Justice  and 
Senators,  although  there,  is  no  review  by  an; 
court  of  your  deter  mi  nation  a  of  interlocutory 
or  of  final  queslJonSj  yet,  as  the  learned  Man- 
agers know-,  it  is  entirely  competent  to  bring  to 
the  notice  of  the  court  that  is  to  pass  upon  the 
question  iu  the  final  judgment  the  evidence 
that  is  supposed  to  be  admissible,  iu  order 
that  it  may  be,  as  it  is  always  if  properly 
originated,  a  matter  of  argument,  that  the 
case  is  to  be  disposed  of  on  the  ground  as  if 
it  were  admitted ;  and  that  we  have  a  right  to 
do,  and  not  be  limited  to  abstractions  in  the 
determination  of  these  questions. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  please  reduce  their  question 
to  writinrt 

Mr.  B  VABTS.  And  the  dlfferencewe  make 
between  this  specific  question  and  the  general 
question  whica  has  been  escluded,  and  in  re- 
gard to  which  we  do  not  propose  to  trouble  the 
Senate  further,  is,  that  when  ageneral  conver- 
sation cannot  ha  admitted,  if  the  objection  be 
applicable,  and  it  has  been  successfully  made 
here,  Ihento  exclude  a  conclusion  on  adefinite 
point  the  specific  question  may  ha  put. 

The  CHIEF  jySTICE._  The  counsel  will 
reduce  their  question  to  writing. 

The  question  being  reduced  to  writing,  it  was 
handed  by  the  counsel  for  the  respondent  to 
Mr.  Manager  Butleb,  and  after  inspection, 
handed  by  him  to  the  Secretary. 


previous  n... 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Secretary  read  the  question  as  reduced 
to  writing,  as  follows: 

Iq  either  of  these  eonversatiotis  did  the  President 
eas  to  voa  thuthia  object  in  appointiDs  you  wnstlmt 
hemightthnsBettheiinBationofMr.Stnntoii'arifrbt 
to  tho  office  beFore  tho  SupremB  Conrt? 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  question  just  read 

Mr.  HOWAED._  I  ask  for  the  jeas  and 
nays  on  that  question.  , 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  qnestion  just  read  is 
admissible  will,  as  your  njmes  are  called,  1 


will  0 


.   call 


the  roll. 

Mr.  Manager  BUTLER      Let  the  question 
be  again  read. 

The  CHIEF  JUSTICE    The  Secretary  will 
read  the  question  again. 

The  Secretary  read  as  follows : 
In  either  ot  these  conversationB  did  the  President 
object  in  appoinC 


hem 


srisht 


i£ce  before  the  Supreme  Court? 

Mr.  DOOLITTLE.  .Mr.  Chief  Justice,  I 
do  not  know  that  I  understood  the  ground  of 
objection  of  the  Managers. 

Mr.  Manager  BUTLER.'  As  outrageously 
leading  and  utterly  incompetent  and  entirely 
against  the  ruling  of  tlie  Senate. 

The  CHIEF  JUSTICE.  The  Secretary  will 
call  tho  roll. 

'The  Secretary  proceeded  with  and  con- 
cluded the  calling  of  the  roll. 

Mr.  JOHNSON,  (who  had  not  voted.)  I 
ask  for  the  reading  of  the  question.  I  did  not 
hear  it  distinctly,  and  that  was  the  reason  I 
declined  to  vote. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

.The  Secretary  read  as  follows : 

In  citliGr  of  these  canvcrsntioas  did  tlicPiesidont 

Mr.  JOHNSON.  That  will  do,  sir.  I  vote 
in  the  negative. 

Mr.  DAVIS,  (who  had  first  voted  in  the 
affirmative.)  Mr.  Chief  Justice,  the  question 
is  leading.     I  vote  in  the  negative. 

The  result  was  announced — yeas  7,  nays  44 ; 
as  follows : 

YEAS— Messrs.  Anthony.  Bayard,  Fowler,  Mc- 
Crecrr,  Patterson  of  TennesaeB,Bos3,  and  Vtokera— 7. 
NAYS— Messrs.  Buekalew,  Cameron,  Cattelt, 
Chandlec,  Colo.  Conk  liag,  Conness.  Corbott,  Crnein, 
Davis,  Dixon,  Doolittlo.  Drake,    Edmnnda,   Ferry, 
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Trombnll,  Van  Winkle,  Wilier,  Williams,  Wilson, 
and  Yates-JJ, 

NOT  VOTINQ-Measrs.  Snulsbury.  Sumner,  and 
Wade-S. 
So  the  question  was  decided  to  be  ioadmia' 

'  Mr.  STANBERY.  Mr.  Chief  Jaatice  and 
Senators,  this  question  undoubtedly  has  been 
overruled  upon  matter  of  form  at  least.  I  now 
propose  to  change  tbe  form  of  it.  I  do  not 
want  to  be  thrown  out  upon  a  mere  technicality, 
X  therefore  change  it. 

Mr.  Manager  BUTLER.    Let  me  gee  it. 

Mr.  STANBERY  handed  the  question  as 
written  by  him  to  Mr.  Manager  Butler. 

Mr.  Manager  BUTLER.  Mr.Presidentand 
Senators,  the  question  as  presented  to  me  is: 

Was  anything  said  at  that  oonTersation  by  the 
President  as  to  any  purpose  of  getting  the  qaestion 
of  Mr.  Stanton's  right  to  the  offloebeforothe  oourlsT 

Now,  Mr.  President  and  Senators,  this  is  the 
last  question  precisely,  without  the  leading 
part  of  it,  I  so  understand.  Now,  then,  I  un- 
derstand it  to  be  a  very  well  settled  rule  of 
trials  that  where  a  counsel  deliberately  puta  a 
question  leading  in  form,  and  has  it  passed 
upon,  he  cannot  aderward  withdraw  the  lead- 
ing part  and  put  the  same  queslion  without  it. 
Sometimes  this  rule  has  been  relaxed  in  favor 
of  very  young  counsel,  [laughter,]  who  did 
not  know  what  a  leading  question  was,  but  not 
otherwise.  I  have  seen  very  young  men  make 
mistakes  by  accident,  and  I  have  known  the 
courts  to  let  them  up  and  say,  "  We  will  not 
hold  the  rule,  if  yoti  made  an  accident." 

Mr.  President,  I  call  your  and  the  Senate's 
attention  to  the  fact  that  I  three  times  over 
objected  to  the  last  question  as  being  ojitrage- 
Dusly  leading,  and  1  did  it  so  that  there  should 
be  no  mistake ;  yet  the  counsel  for  the  Presi- 
dent went  on  and  insisted  not  only  on  not 
withdrawing  it,  but  on  putting  the  Senate  to 
the  delay  ot  having  the  yeas  and  najjs  taken. 
If  I  had  not  catledtheir attention  to  it  I  agree 
that  perhaps  the  rule  mi^ht  not  be  enforced  ; 
but  I  called  their  attention  to  it.  They  are 
five  gentlemen  of  the  oldest  men  in  the  profes- 
sion, to  whom  this  rule  waswell  known.  They 
chose  to  submit  to  the  Senate  a  tentative  qnea- 
tion,  and  now  they  propose  to  try  that  over 
again,  keeping  you  voting  on  forms  of  ques- 
tJons  until  your  patience  is  wearied  out.  That 
is  what  they  may  do. 

I  had  the  honor  to  say  to  the  Senate  a  little 
while  ago  that  all  the  rules  of  evidence  are 
foiindea  upon  good  sense,  and  this  rule  is 
founded  on  good  sense.  It  would  do  no  harm 
icthecase  of  this  witness  j  but  the  rule  is  founded 
on  this  proposition :  that  counsel  shall  not  put 
leading  question  to  a  witness,  and  thus  instrnc . 
him  what  they  want  him  to  say,  and  then  have 
it  overruled  and  withdraw  it,  and  put  the  same 
question  in  substanue,  because  yon  could  al- 
ways instruct  a  witness  in  that  way.  Of  course, 
that  was  not  meant  here,  because  I  assume  it 
would  do  no  harm  in  any  form,  and  the  coun- 
sel would  not  do  it ;  but  I  think  the  Senate 


should  hold  itself  not  to  be  played  with  in  this 
way.  If  you  choose  to  sit  here  and  have  the 
yeas  and  nays  called,  I  can  ait  here  as  long  as 
anybody. 

Mr.  STANBERY.     Mr.  Chief  Justice,  this 

gaged  in,  and  the  responsibility  is  too  great, 
the  issues  are  too  important,  to  descend  to  the 
sort  of  controversy  that  would  be  introduced 
here.  The  gentleman  says  I  am  an  old  lawyer, 
long  at  the  bar.  I  hope  I  never  have  disgraced 
the  position.  I  hope  I  am  not  in  tbe  ha&itof 
making  factious  opposition  before  any  court, 
high  or  low,  especially  not  before  this  body, 
which  has  treated  us  with  so  much  courtesy, 

But  the  learned  Manager  intimates  here  that 
1  have  deliberately  put  a  leading  question,  re- 
sorting to  the  low  tactics  of  an  Old  Bailey 
court,  for  the  purpose  of  getting  time  and  mak- 
ing factious  opposition.  I  scorn  any  such 
imputation. 

Leading  questions  I  Undoubtedly  the  pre- 
vious question  was  leading ;  but  was  it  intend- 
ed to  oe  leading,  intended  to  draw  General 
Sherman  out  to  say  something  that  otherwise 
wouldnotbe  said?  The  learned  Manager  says 
Ob  no,  it  was  not  intended,  so  far  as  General 
Sherman  is  concerned,  to  be  a  leading  question; 
but  so  far  as  the  counsel  is  concerned  the  pur- 
pose was  to  put  it  in  that  form  that  the  counsel 
might  have  another  opportunity  of  putting  it  in 
a  legal  form,  thus  insinuating  that  deliberately 
that  question  was  manufactured  in  a  leading 
form,  knowing  that  it  would  be  rejected  on 
account  of  form,  for  the  purpose  of  getting  ten 
or  fifteen  minutes  of  time  in  order  to  put  it  in  a 
proper  form  I 

Leading  questions !  Will  the  honorable  Man- 
ager please  to  read  over  the  record  of  this  case 
and  see  hundreds  of  leading  questions  put  by 
him  again  and  again.  We  got  tired  of  object- 
ing to  them.  I  must  be  permitted  to  disclaim 
any  such  intention  as  this. 

This  is  a  matter  of  great  importance  to  ns. 
We  deem  it  to  be  so.  The  interests  of  our  client 
are  in  our  hnnds,  to  defend  him  the  best  way 
we  can.  We  wish  it  to  appear  what  we  desire 
to  prove  and  what  we  are  aoKious  to  prove. 
We  do  not  want  to  make  any  more  argument 
upon  it.  We  submit  it  to  the  judgment  of  the 
Senate.  We  nut  the  question  as  to  the  matter 
which  we  seek  to  prove,  that  it  may  appear 
what  it  is  that  we  seek  to  prove,  to  use  every 
effort  in  our  power,  not  factiouslj  but  honor- 
ably, properly,  not  to  argue  agam  and  again 
the  same  point,  bat  simply  to  have  the  oppor- 
tunity of  having  our  questions  put  before  the 
Senate  and  decided. 

The  CHIEF  JUSTICE.     The  Secretary  will 

read  the  question. 

The  Secretary  read  as  follows ; 

Wos  anything  said  at  that  ooDversation  by  the 

of  Mr.SUnton'sright  to  the  office  before  the  eourlsT 

Mr.  EVARTS.     We  desire  to  alter  the  first 

phrase  by  striking  out  the  words  "  at  tbatcon- 
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Tersation,"  and  inserting  "  at  eitlier  of  these 
intervieWB,"  bo  aa  to  cover  the  same  ground  aa 
before. 

The  CHIEF  JUSTICE.  The  question  will 
be  so  modiSed.  The  Secretary  will  read  the 
question  as  modified. 

The  Secretary  read  as  follows : 

Whs  anything  said  at  either  of  those  ioterviewa  by 
the  Preaident  aa  to  any  purpose  of  getting  the  ques- 
tion of  Mr.  Stanton's  right  to  the  office  before  the 
courts? 

The  CHIEF  JUSTICE  put  the  question  on 
the  admissibility  of  this  question;  and  it  was 
determined  in  the  negative- 
Mr.  HENDERSON.  I  desire  to  aslc  a 
Jaestion  of  the  witness,  and  I  send  it  to  the 
esit  in  writing. 

The  CHIEF  JUSTICE.  The  Secretary 
will  read  the  question  proposed  bjthe  Senator 
from  Missouri. 

The  Secretary  read  as  follows: 
Did  tbe  President,  in  tendering  you  the  appoint- 
objector  purpose  of  so  doing? 

Mr.  Manager  BINGHAM.  Mr.  President, 
we  must  objectto  that  question,  as  being  within 
the  ruling  already  settled  by  the  court,  and 
submit  it  to  the  Senate.     It  is  both  lending 

^"ThTc^EF" JUSTICE.  The  Chief  Jus- 
tice will  submit  the  question  to  the  Senate. 
Senators,  you  who  i.re  of  the  opinion  that  the 
question  proposed  by  the  Senator  from  Mis- 

Meaers.  DOOLITTLE  and  THAYER  called 

for  the  yeas  and  nays  ;  and  they  were  ordered. 

Mr.  DllAKE.     lasit  forthe  reading  of  the 

The  Secretary  asaiu  read  the  question  pro- 
pounded by  Mr.  Hbkdbrsok. 

Mr.  DOOLITI'LE.  Mr.  Chief  Justice,  I 
have  risen  for  the  purpose  of  moving  that  the 
Senate  go  into  consultation  on  this  important 
c^ueetion ;  but,  as  I  see  that  there  may  not  be 
time  to-night  to  go  into  consultation,  1  move 
that  the  court  adjourn  until  Monday  at  twelve 


on  the  motion  of  the  Senator  from  Wisconsin, 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, aijjourn  until  Monday  at  twelve  o  clock. 

The  CHIEF  J  USTICE.  The  question  re- 
curs on  the  admissibility  of  the  guestion  pro- 
Soaed  by  the  Senator  from  Missouri,  [Mr. 
[EsnEitsoN.]  Senators,  yon  who  ate  of  opin- 
ion that  the  question  is  admissible  and  should 
be  put  to  the  witness  will,  as  your  names  are 
called,  answer  yea ;  those  of  the  contrary 
opinion  will  answer  nay.  The  Secretary  will 
call  the  roll. 

The  question  being  taken  by  yeas  and  nays, 
resulted— yeas  25,  nays  27 ;  as  follows : 

YEAS-Mesirs.  Anthony,  Bayard,  Buckalow,  Da- 
vis,  DiKon,  Uoolittlo.  Fcssenden,  Fowler,  Gnraee, 
BenderBon,  Hendrieks,  Johnson.  McCreery,  Morrill 
of  Mune,  Morton,  Norton,  PattareOD  of  Tenn<  " 


R  Sh  man  Sp  agoe,  Samner,  TrambuU,  Tan 
W    kl     \    k  dWilley-SS. 

NAYb-M  ssr-  C  meron,  Cattell,  Chandler,  Cols, 
C  kl  g  C  es  Co  bett.Croein.Drake.BdmundB, 
F        ,F    1    gh  Harlan,  Howard,  Howe, Mor- 

g  n  M  nil  f  V  noont.  Nye,  Patterson  of  Mew 
KamPEhiie.  Pomeroy,  Ramsey,6towart.  Thayer,  Tip- 
loD.Williama.  Wilson,  and  ¥0188-27. 

NOT  VOTINO-Messis.  Saulabiiry  and  Wada-2. 


Mr.  TRUMBULL,  (at  half-past  four  o'clock.) 
I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  until  Monday  at  twelve 

Mr.  STEWART,  Mr.  SUMNER,  and  Mr. 
THAYER  called  for  the  yeas  and  nays,  and 
they  were  ordered ;  and  being  taken,  resulted — 
yeas  25,  nays  27  ;  as  follows ; 

YEAS— Messrs.  Bayard,  Buokalew,  Cameron,  Cat- 
lell,  Corbett,  DaTis,  Dixon.  Doolittle.  Fessenden, 
Fowler,  l^elmgbuysen.  Grimes,  Konderson.  Uend- 
ricks.  Ho«e.  Johnson.  MoCreery,  Morton,  Norton, 
Patterson  otTennessee,Kamsey.Sprague,TrumbuU, 
Van  Winkle,  and  ViokBrs-23. 

NAYS-Measrs.Anthony.Chandler,Cole,Conkling, 
Conness,  Cisiin,  Drake,  EdmnndB.  Ferry,  Harlan, 
Howard.,  Morgan,  Horrill  of  Maine,  Morrill  of  Ver- 
mont, Nre.  Patterson  of  Now  Hampshire,  PomerO]', 
Ross,  Sherman,  Stewart.  Samner,  Thayer.  Tipton, 
Willey,  Willinros,  Wilson,  and  Yate8-27. 
NOT  VOTING-Messrs.  Saulsbary  and  Wade-2. 

So  the  Senate  refused  to  adjourn, 

Mr.  Manager  BUTLER,  {to  the  counsel  for 
the  respondent.)  Have  yon  anything  further 
with  this  witness,  gentlemen? 

Mr.  8TANBERY.  I  propose  to  put  a  ques- 
tion, which  I  will  send  to  tbe  Managers. 

The  question  was  sent  In  writing  to  Mr. 
Manager  Bciler. 

Mr.  Manager  BUTLER.     The  question  pro- 

«  anything  said  in 

,  .„.imidu.tion.or  force 

lo  get  possession  or  tae  War  Office,  or  the  contrary  ? 

We  object  for  the  reason  that  it  is  leading, 
and  the  substance  of  it  has  been  voted  upon 
at  least  three  times. 

Mr.  EVARTS.     Do  yousayit  is  leading? 

Mr.STANBERY.  Idonotuuderstandthat 
it  is  leading. 

Mr.  Manager  BUTLER.  We  do  not  care 
much  about  the  "leading"  point. 

Mr.  EVARTS.  You  do  not  object  to  it  aa 
leading  7 

Mr.  Manager  BUTLER,     No,  sir. 

The  CHIEF  J  USTICE.  The  question  will 
be  read  by  the  Secretary. 

The  Secretary  read  aa  follows : 

At  either  of  these  interviews  was  anything  said  in 
reference  to  the  use  of  threats,  intimidation,  or  force 
to  get  poeseesion  of  the  War  Office,  or  the  contrary? 

The  CHIEF  JUSTICE  put  the  question  on 
the  admissibility  of  the  question  ;  and  it  was 
determined  in  the  negative. 

After  apause — 

The  CHIEF  JUSTICE.  Have  the  counsel 
for  the  President  any  further  questions  7 

Mr,  8TANBERY.  We  are  considering, 
Mr.  Chief  Justice,  whether  there  is  any  other 
question  we  have  to  put  to  Oenersi  Sherman. 


,100  b,  Google 


328 


Mr.  ANTHONY,  (at  four  o'clock  and  tliirtj- 
seven  minutes  p.  m.]  I  move  that  tlie  Senate, 
sitting  a9  a  court  of  impeacUmeat,  do  now 
adjourn. 

Mr.  Manager  BQTLBR.     Let  uafinieb  with 

The  CHIEF  JUSTICE  put  the  quesl.ion  on 
tbe  motion  to  adjourn,  and  declared  tJiat  it 
appeared  to  be  agreed  to. 

Mr.  DRAKE  called  for  the  yeaa  and  nays ; 
and  Uiey  were  ordered. 

Mr.  CONKLING.     I  beg  to  inquire  whether 
the  Managers  mean  to  cross'examine  this  wit- 
Mr.  Manager  BUTLER.     Not  ai  all.  if  we 
can  onlf  get  the  other  side  through  with  him. 

Mr.  CONKLING.  I  thought  they  were 
through  with  him, 

Mr.  Manager  BUTLER.  No ;  they  will  not 
finish  with  him. 

■Tbe  CHIEF  JUSTICE.  The  Secretary  will 
call  the  roll. 

The  Secretary  called  the  name  of  J[r.  An- 
thony, and  he  responded. 

Mr.  THAYER.  Mr.  President,  I  rise  for 
infotination.     I  desire — ~ 

The  CHIEF  JUSTICE.  The  roll  is  being 
called,  and  no  debate  is  in  order. 

Mr.  THAYER.  I  desire  to  iniiuire  what  we 
are  voting  on? 

The  CHIEF  JUSTICE.  On  a  motion  to 
acljoum. 

Mr.  THAYER.  I  did  not  hear  what  the 
counsel  for  the  defense  said  in  regard 

The  CHIEF  JUSTICE.  Debate  is  not  in 
order.  The  Secretary  will  proceed  with  the 
call. 

The  Secretary  concluded  llie  call  of  the  roll, 
and  the  result  was  anuouuced — yeas  20,  nays 
32;  as  follows  1 

YB  AS— Meaars.  Anthony.  Bavortl,  B  uoknl  ew,  Diiv 
Dixon,  DaolitCle,  Edmunibi,  Fowler.  Grimes.  Uo 
ilerson.  Hendricks,  Howe.  Jolitisun.  McOretrv.  Mc. 
ton,  Norton,  Putterson  of  Tenneasoo,  TcBmbnQ,  Van 
Wnk     a  dViokeni-20. 

NATB— Meean.  Oamerou,  Outtell,  Chandler.  Co!e, 
Co  k  g  ConnoM,  Corbett,' Cragin,  Drake.  Ferry, 
F  BS  d  FrelinKlinyBsn.UiLrlaa.Howanl.MorEaa. 
M  Maine,  Morrill  of  Vermont,  Nyo,  Pat. 

so         Tf Qw  Uiiinpahire.  Pomeroy,  Ramsey,  Roes, 
Sh    m        SpmsQO,  Stewort,  Samnar,  Thayor/Cip- 
,  W         .  WiiliamB,  Wilson,  and  YatS9-32. 
NOT  VOTING— Messrs.  Saulsbury  and  Wade— 2. 

S      he  Senate  refused  to  adjourn. 

Mr.  STANBERY.  Mr.  Chief  Justice,  I 
will  state  to  the  Managers  and  to  the  Senate 
that  under  these  rulings  we  are  not  now  pre- 
pared to  aay  that  we  have  any  further  ques- 
tions to  put  to  General  Sherman;  but  it  is  a 
matter  of  so  much  importance  that  we  dejire 
to  he  allowed  to  recall  General  Sherman  on 
Monday  if  we  deem  it  proper  further  to  ex- 


Mr.  HOWE.   I  m 


■e  that  the  Senate,  sitting 


_       ehin 

Mr.  Manager  BUTLER,  We  are  v 
sirous  that  the  examination  of  this 
should  be  closed,  if  possible 

Mr.  Manager  BINGHAM.  Oh,  . 
have  no  objecdoD. 


_  The  motion  was  agreed  to ;  and  tiic  Senate, 
sitting  for  the  trial  of  the  impeachment,  ad- 
journed until  Monday  next  at  twelve  o'clock, 

Monday,  April  18,  1868, 

The  Chief  Justice  of  the  United  Statesentered 
the  Senate  Chamber  at  twelve  o'cloci:  and  Cvc 
.inutcs  p.  m.,  and  took  the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
nd  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  ap- 
peared and  took  their  seats. 

The  presence  of  tJie  House  of  Represen^ 
.  lives  naa  next  announced,  and  tbe  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  B.  B.  Washbdbnb,  the  chair- 
of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  entered  the  Senate 
Chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  CHIEF  JUSTICE.  The  Journal  of 
the  last  day's  proceedings  will  be  road  by  the 
Secretary. 

The  Secretary  proceeded  to  read  the  Journal 
of  the  proceedings  of  the  Senate  sitting  for  the 
trial  of  the  impeachment  on  Satnrday  last ; 
liut  was  interrupted  at  fifteen  minutes  past 
twelve  o'clock. 

Mr.  STEWART.  I  move  that  the  further 
reading  of  the  Journal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  therebe  no  ob- 
jection, the  further  readingof  the  Journal  will 
bo  dispensed  with.  The  Chair  hears  no  objec- 
tion. Before  the  counsel  for  the  President 
proceed,  the  Chief  Justice  will  state  that  on 
.Saturday  last  the  Senator  from  New  Jersey 
[Mr.  Fbelingsuysen]  had  submitted  a  motion 
for  an  order  to  remove  the  limit  fixed  by 
Rule  21  as  to  the  nnmher  who  may  participate 
in  the  final  a^ument  of  the  cause.  That  order 
is  before  the  Senate  unless  objected  to. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  amendment  to  that  order  to  come 
In  at  the  end: 

Provided,  That  tbe  trial  shall  proceed  witbout  any 
further  delay  or  postponement  on  tbie  account. 

The  CHIEF  JUSTICE.  The  order  which 
is  proposed  by  the  Senator  from  New  Jersey 
will  be  read. 

The  Secketasy.     The  order  isas  follows: 

Ordered.  That  aa  mnny  of  the  Managers  and  of  the 
counsel  Cor  the  President  bo  permitted  to  apeak  oh 

It  is  proposed  to  amend  tho  order  by  adding 
the  following  proviso ; 

Provided,  Thiit  the  trial  shall  proceed  witlioot  any 
further  delay  or  postponement  ou  this  account. 

Mr.  FRELINGHUYSEN.  I  accept  the 
amendment  of  the  Senator  from  Massachu- 
setts. 
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The  CHIEF  JUSTICE.  The  question  will 
be  on  the  order  as  modified. 

Mr.  Manager  WILLIAMS.  Mr.  President, 
with  jour  leai'e,  and  yonva,  gentlemeo  of  the 
Senate,  be  lore  taking  tbe  vote  on  this  question, 
and  in  deiaultof  any  remarks  in  sapport  of  Ihe 
motion  submitted  by  tbe  honorable  Managers 
on  the  part  of  the  House,  I  feel  '     '     ^ 

aak  your  indulgence  for  a  word 
inucb  in  tbe  nay  of  argument  or 
as  for  the  purpose  of  inviting  j'oi 
the  precedents  in  casea  of  this  s 

It  has  pleased  the  Senate  to  adopt  a  rule 
limiting  the  discussion  upon  the  final  ai^uuient 
of  this  case  to  two  connsel  on  each  side ;  and 
this  I  tnaj  a»j  is  in  conformity  with  the  rule 
which  I  believe  prevails  almost  universally  in 
ordinaiy  cases  in  the  trial  of  all  civil  actions, 
and  in  tbe  trial  of  indictments  in  tbe  criminal 
courts,  even  though  those  cases  maybe  of  very 
small  magnitude,  and  concern  the  public  at 
large  to  none,  or  bat  a  very  trifling  extent.  I 
am  not  here  to  contest  the  right  of  this  tvibn- 
ourt,  or  of  any  other  judicial 
!0  such  reasonable  limitations 
1  of  speech  as  the  interests  of 
justice  may  require,  or  as  may  be  necessary  to 
facilitate  its  proper  administration.  I  admit 
that  time  is  legitimate  consideration ;  but  in 
the  text  of  Magna  Charta,  comes,  I  think,  after 
justice:  "  we  will  not  sell,  we  will  not  d^ny,  we 
will  not  delay  right  or  justice." 

It  struck  me,  however,  that  the  effect  of  this 
rule  was  to  create  a  condition  of  things  which 
was  calculated,  in  some  degree,  to  embarrass 
the  gentlemen  who  have  been  sent  heretocou' 
duct  this  case  on  thepartof  theHouse  and  the 
people.  The  House,  acting  upon  its  discretion 
and  upon  a  full  consciousness  of  the  import- 
ance of  this  case,  has  devolved  this  responsi- 
ble task  upon  seven  of  its  members.  In  this 
particular,  although  tJie  case  is  one  without  a 

Srecedent,  they  certainly  have  not  deviated 
■om  the  ordinary  rule.  I  know  no  eases  in 
which  the  number  bas  been  less  than  five. 
There  are  many,  I  think,  where  it  has  amounted 
to  as  much  as  eleven.  The  effect,  however,  of 
this  rule  will  then  be  to  exclude  from  the  de- 
bate upon  this  question — I  mean  tbe  final 
debate,  and  I  take  that  to  he  really  and  sub- 
atantiatlytheonlyimportantone — at  least  four 
of  the  ftlanagers  appointed  by  theHouse. 

if  time  were  a  matter  of  importance — and  I 
am  now  willing  to  admit  that  it  is,  as  tbe  House 
concedes  in  its  proceedings  here,  in  the  arti- 
cles which  it  has  presented,  and  in  the  whole 
conduct  of  its  Managers,  as  exhibited  before 
jou — it  would  have  seemed  to  me,  that  while  a 
reasonable  limitation  would  be  proper  it  would, 
perhaps,  have  relieved  us  to  some  extent  aud 
enabled  all  the  Managers  to  perform  what 
they  might  conceive  to  be  their  duties  as  im- 
posed upon  them  by  the  House  of  Represent- 
atives, if  this  honorable  body  had  undertaken 
to  say  how  much  time,  or,  in  other  words,  how 
many  hours,  the  public  convenience  and  the 


of  the  State  would  allow  them  to  give 
to  tbe  prosecution  in  this  case.  In  that  event 
the  time  allowed  could  have  been  divided  and 
apportioned  among  the  Managers,  and  that 
would  have  been  iu  conformity  with  the  tem-s 
of  the  rule  in  regard  to  interlocutory  motious 
where  an  hour  bas  been  assigned  to  each  side, 
and  the  privilege  left  to  members  of  saying  by 
whom  the  several  questions  may  be  discussed. 
If  the  rule  had  been  modified  in  this  way  the 
Managers,  as  I  have  observed,  would  have  been 
relieved,  because  tbey  could  then  have  dis- 
tributed the  several  parts  among  themselves. 

It  struck  me,  however — and  I  rose  merely 
for  the  purpose  of  calling  your  attention  to 
the  precedents — that  the  rule  was  an  unusual 
one.  It  did  not  meet  the  approbation  of  the 
Manners  in  the  first  instance;  and  when,  as 
they  did,  under  a  sort  of  compulsion  imposed 
upon  them,  distribute  the  parts  in  this  drama, 
it  I  may  be  allowed  t«  callit  so,  they.directed 
their  chairman  to  make  this  application.  It  has 
been  postponed;  it  is  now  made,  and  is  now 
before  you.  They  thought  the  rale  was  unusnal. 
I  think  they  all  shared  in  that  opinion.  I  have 
taken  very  little  time  myself  to  look  ii ' "  '' 


1  has  been 


s  honorable 
le  of  that 


precede n     , 

made  I  have  thought  it  w 

and  I   desire  to   state  no 

Senate  what  is  the  result  in  ordinary  cs 

this,  I  think,  will  ni    ' 

description. 

There  have  been  but  five  cases  within  our 
history  of  impeachments  before  the  Senate  of 
the  United  States.^  The  first  of  them  was  the 
case  of  Blount,  which  was  tried,  I  think,  in  the 
year  1796.  That  was  the  impeachment  of  a 
Senator;  itwentoffnpon  a  collateral  question; 
which  was  as  to  tbe  fact  whether  a  member  ot 
the  Senate  was  an  officer  impeachable  under 
the  Constitution.  The  next  case  was  the  case 
of  Judge  Pickering,  of  New  Hampshire.  The 
charge  there  was  drunkenness.  The  defense 
put  in — if  there  can  be  said  to  have  been  a  de- 
fense put  in  regularly,  where  the  respondent 
did  not  appear  by  connsel — was  insanity.  That 
question  was  tried  in  advance ;  it  was  ruled 
against  him;  and  thereupon,  upon  tbe  motion 
oi  tbe  members  of  the  House,  at  the  special 
instance  and  upon  the  special  order  of  the 
House  itself,  to  whom,  I  believe,  the  question 
was  then  referred,  the  ease  was  snbmilted  witi- 
out  argument,  and  a  judgment  rendered  against 
tbe  defendant. 

The  third  case  was  that  of  Justice  Chase. 
There  the  number  of  managers  was  seven. 
They  were  all  heard  except  one,  and  yet  the 
number  of  arguments  made  was  equal  to  the 
number  of  managers,  because  the  default  of 
that  one,  if  it  was  a  defiiultf  was  supplied  h; 
two  speeches  from  Mr.  Randolph,  the  chair- 
man, who  opened  tbe  case  and  closed  it. 

Tbe  next  case  was  that  of  Judge  Peck. 
There  the  number  of  managers  wasfive.  They 
all  participated  in  the  argument. 

T..  -J  .1  does  there  aeem  to 
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hftve  been — I  may  be  mistaken,  and  stand  sub- 
ject to  correction  if  I  am  wrong— any  ques- 
tion as  to  the  right  of  the  House  to  be  heard, 
if  it  desired,  through  all  its  munaeers.  If  there 
was  any  discussion  then,  or  any  rule  a,dopted  on 
the  subject  at  that  or  any  other  time,  members 
of  the  Senate  who  have  participated  in  the 
framing  of  these  roles  most  be  of  coarse  aware 
of  it,  and  will  bo  able  to  make  the  answer  in 
their  votes.  There,  however,  as  1  have  already 
remarked,  the  course  was  the  same  as  in  the 
case  of  Justice  Chase. 

The  last  case  was  the  ease  of  Jodge  Hum- 
phreys. That  took  place  at  the  commence- 
ment of  the  war.  Then  there  was  no  appear- 
ance, and  of  course  no  defense,  and  a,  sort 
of  judgment  was  taken  by  default,  something, 
perhaps,  in  the  nature  of  ajudgmeut  of  out- 
It  seems,  then,  that  in  the  only  two  cases 
that  have  been  contested  in  this  country  before 
this  Senate,  the  rule  has  been  that  all  the 
managers  appointed  by  the  House  should  be 
allowed  to  participate  in  the  discussion. 
How  is  it  elsewhere?    I  have  not  chosen  to 

fo  beyond  the  waters  to  look  into  the  iirece- 
entE ;  but  there  is  one  case  in  British  history 
which  is  familiar  to  all  of  us,  which  is  asso- 
ciated, I  may  aay,  with  the  school-hoy  recol- 
lection ofevery  man  in  this  nation,  of  every  man, 
indeed,  who  is  familiar  with  our  language,  a 
case  made  memorable,  I  aoppose,  mainly,  not 
by  the  peculiar  interest  which  it  involved,  but 
by  the  fact  that  it  was  illustrated  by  the  splendid 
geniuB  of  some  of  the  greatest  men  that  Eng- 
land has  ever  produced.  It  was  not  because 
Warren  Hastings  was  the  Governor  General  of 
Bengal — that  was  a  small  matter,  held,  I  believe, 
by  the  grace  of  the  British  East  India  Com- 
pany— but  because  such  men  as  Edmund  Burke 
and  Richard  Brinsley  Sheridan  were  among  the 
managers.  It  was  such  men  as  those  who  made 
the  case  an  epoch  in  parliamentary  history. 

It  may  be  s^d,  however,  that  there  was  an- 
other reason  for  it,  and  that  was  its  long  dura- 
lion.  It  continued,  I  believe,  for  as  long  a 
period  as  seven  years.  I  beg  Senators  to  under- 
Btand  that  I  do  not  guote  it  as  an  authority  on 
that  point  I  but  I  think  it  will  he  remembered 
by  all  of  thein  that  the  labor  of  argumentation 
«aa  distributed  among  all  the  man^era,  the 
articles  being  numerous,  complicated,  and  elab- 
orate, though  I  suppose  that  the  fact  of  all  the 
managers  participating  had  nothing  to  do  pos- 
sibly with  the  prolongation  of  the  time. 

And  now,  m  view  of  these  precedents,  I 
would  desire  to  ask  how  does  the  present  case 
compare  with  them?  Is  it  an  ordinary  one? 
Why,  it  dwarfs  them  all  into  absolute  notbiog- 
nasa.  There  la  iHithing  in  the  world's  history 
that  compares  with  this.  It  makes  an  epoch  is 
history,  and  therefore  I  may  well  say  that  you 
are  making  history  to-day.  And  therefore,  too, 
I  t^ink  it  is,  that  upon  questions  of  this  sort  you 
should  so  rule  as  to  show  to  posterity  that  you 
do  properly  appreciate  the  magnitude  of  the 


interests  involved.  Senators,  I  feel  myself  the 
difficulty  of  realizing  its  magnitude.  I  know 
how  hard  it  is  for  us,  even,  who  are  the  actors  in 
this  great  drama,  to  rise  to  the  height  of  this 
great  argument.  Why,  wbatisthe  case?  That 
of  a  judge  of  the  Supreme  Court  or  of  the  dis- 
trict court  of  the  United  States?  That  of  a 
custom-house  officer?  No.  It  is  the  case  of 
the  Chief  Magistrate  of  a  great  people,  of  aa 
empire  reaching  from  ocean  to  ocean,  and  com- 
prehendlug  within  its  circumference  forty  mil- 
lions of  free,  intelligent,  thinking  people,  who 
are  looking  upon  your  doings  and  waiting  ia 
breathless  suspense  for  your  verdict.  That  is 
the  case  now  before  you ;  and  if,  in  the  case  of 
a  judge  of  the  Supreme  Court— and  from  my 
habitual  respect  for  that  tribunal,  I  would  not 
be  understood  to  speak  disparagingly  of  the 
position — or  if  in  the  case  of  a  judge  of  the 
district  court,  it  was  thought  improper  to  im- 
pose any  limitations,  where  the  number  of 
managers  was  the  same  as  now,  what  shall  be 
said  of  the  application  in  a  case  like  this  of  a 
rule  which  prevails,  as  I  have  already  remarked, 
in  all  the  courts,  even  in  the  most  iudiSerent 
causes?  It  can  only  be  accounted  for  in  one 
way  1  either  that  the  case  was  of  small  conse- 
quence, or  that  it  was  so  plain  that  the  judges 
required  no  professional  research  and  no  argu- 
ment to  aid  them. 

And  now  I  desire  only  to  say  in  conclusion, 
in  order  that  I  may  not  be  misunderstood,  that 
in  the  remarks  which  I  have  made  I  have  not  ' 
been  moved  by  any  consideratioi's  that  were 
personal  to  myself.  I  have  lived  long  enough 
to  outlive  the  time  when  the  ambition  to  be 
heard  ia  felt  by  men  ;  I  have  lived  too  long,  at 
ail  events,  to  think  it  worth  while  to  press  an 
argument  upon  an  unwilling  judge,  whatever 
may  be  the  reasons  by  which  ho  may  be  in- 
fluenced, whether  he  may  regard  the  case  as 
too  clear  a  one,  or  wheUier  be  may  consider 
it  as  so  unimportant  as  not  to  be  entitled  to  a 
reasonable  amount  of  time.  I  do  not  know, 
if  you  relax  tliis  rule,  whether  I  shall  be  per- 
sonally able  to  take  advant^e  of  it  or  notN  That 
will  depend  upon  roy  strength  ;  that  will  depend 
again  upon  the  feeling  that  I  may  have  as  to  the 
necessity  of  anything  additional  to  what  may 
be  said  by  others.  I  felt  it,  however,  to  be  roy 
duty  to  enter  my_  protest — and  I  do  it  moat 
respectfully — against  what  maybe  drawninto  a 
precedent  hereafter.  If  in  a  case  like  this  the 
argument  may  be  limited  to  two,  how  will  it  be 
when  another  supreme  judge  is  arraigned  before 
another  Senate  for  high  Crimea  and  misdemeau' 
ors?  I  lake  it  for  granted  that,  measuring  things 
by  their  comparative  proportions,  another  Sen- 
ale  would  feel  authorized  to  reduce  the  number 
of  counsel  to  one ;  and  if  it  came  to  a  district 
judge  or  a  Custom-house  officer  I  do  not  know 
whether  they  might  not  feel  authorized  to  deny 
that  privilege  altogether. 

Mr.  Manager  STEVENS.  Mr.  Chief  Jus- 
tice, I  have  but  a  word  to  say,  and  that  is  of 
very  little  importance.     I  do  not  expect  to  be 
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tble,  if  allowed,  to  bb;  many  words  upon  this 
aabject.  There  Ik  one  single  article  which  I  am 
somewhere  held  regponglbli;  for  for  introducing, 
and  a  single  article  only,  which  I  wish  to  argue 
at  a  very  brief  length ;  but  I  deairu  that  my 
colleagues  should  have  full  opportunity  to  ex- 
ercise such  liberty  as  thej  deem  proper  in  the 
argument. 

I  have  no  objection  ravBelf— I  do  not  speak 
lor  my  colleagues  —  if  the  Senate  choose  to 
limit  our  time,  to  their  doing  so,  and  fixing  it 
at  wbat  they  think  reasonable,  what  one  gen- 
tleman here  would  occupy,  for  I  find  they  oc- 
cupy three  days  sometimes  here.  I  am  willing 
to  allow  the  Senate  to  fix  the  time  and  let  the 
Managers,  those  who  are  not  already  expected 
to  speak  in  conclusion,  to  diride  that  time 
among  tbemselves.  However,  sir,  this  is  a 
mere  suggestion. 

I  merely  wish  to  say  that  I  trust  some  further 
time  will  be  gi'cn,  as  there  are  two  or  three 
subjects  on  which  ror  a  short  time,  perhaps  an 
hour  or  three  quarters  of  an  hour,  some  of  us 
may  be  anxious  to  give  the  reasons  why  we 
were  so  pertinacious  in  tbe  House  in  insisting 
upou  their  introduction  after  the  House  bad 
reported  leaving  them  out.  I  confess  I  ieel  in 
that  awkward  position  that  I  owe  it  to  myself 
and  to  ihe  country  to  give  the  reasons  why  I 
insisted  with  what  is  called  obstinacy  in  intro- 
ducing one  of  the  articles ;  but  I  am  willing 
to  be  confined  to  any  length  of  time  which  the 
Senate  may  deem  proper.  What  I  have  to  say 
I  can  say  very  briefly.  Indeed,  I  cannot  say  it 
at  any  great  length  if  I  would.  I  merely  make 
this  suggestion,  and  beg  the  pardon  of  the 
Senate  forhavingobtruded  thus  long  upon  their 
time  when  tb^  ought  to  proceed. 

The  CHIEF  JUSTICE.  Do  the  counsel  foe 
the  President  desire  to  submit  any  remarks  to 
the  Senate? 

Mr.  SHERMAN.  Mr.  President,  I  submit 
an  amendment,  which  1  desire  to  be  added  to 
the  order  as  it  stands. 

The  CHIEF  JUSTICE.  The  amendment 
will  be  read  by  the  Clerk. 

Mr.  FRELINGHUYSBN.  Mr.  President, 
before  the  amendment  of  the  Senator  from 
Ohio  is  submitted,  I  desire,  if  I  am  at  liberty, 
to  modify  the  resolutian  somewhat  by  adding 
a  further  proviso  that  only  one  counsel  on  the 
part  of  the  Managers  shall  be  heard  in  the 
close.  Itwas  not  the  purpose  of  tbe  resolution 
to  change  the  rule,  excepting  as  to  the  num- 
ber who  should  speak. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  as  modified  by  the  Senator  from 
New  Jersey. 

The  Secbbtaby.  The  order,  as  modified  by 
the  mover,  now  reads ; 


Ordered.  That  SB  many  of  the  Mana^eri 
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But  the  additional  time  allowed  bj  thia  order  to 
eacli  Bide  shall  not  exceed  three  hoara. 

Mr.  Manager  BOUTWELL._  Mr.  President 
and  Senators,  I  am  very  unwilling  myself  to 
make  any  remarks  upon  this  resolution,  because 
I  am  so  situated,  upon  thp  judgment  of  the 
Managers,  that  it  is  a  delicate  matter  for  me  la 
do  so ;  and  had  it  not  been  for  the  quatificatioa 
made  by  the  honorable  Senator  from  Nev 
Jersey  I  should  liave  said  nothing.  But  if  tjie 
Senate  will  consider  that  in  the  case  of  Judge 
Peck,  al^r  the  testimony  was  submitted  to  the 
Senate,  it  was  first  summed  up  by  two  man- 
agers on  the  part  of  Ihe  House ;  that  then  the 
counsel  for  the  respondent  argued  the  cause 
of  the  respondent  by  two  of  their  number,  and 
that  then  the  case  was  closed  fo»  the  House  of 
Representatives  by  two  arguments  made  by  the 
managers ;  if  the  Senate  will  consider  that  io 
the  trial  of  Judge  Chase  the  argument  on  the 
part  of  the  House  of  Representative s  and  of 
the  people  of  the  United  States  was  closed  by 
three  managers  after  the  testimony  had  beeQ 
submitted  and  the  arguments  in  favor  of  the 
respondent  had  been  closed  j  if  they  will  con- 
sider that  in  the  trial  of  Judge  Prescott,  in 
Massachusetts,  (which  I  venture  to  say  in  thig 
presence  was  one  of  the  most  ably  conducted 
trials  in  the  history  of  impeachments,  either  ia 
this  country  or  in  Great  Britain,  on  the  part  of 
the  managers  sustained  by  Chief  Justice  Shaw 
and  on  the  part  of  the  respondent  by  Mr.  Web- 
ster.) that  two  arguments  were  made  by  the 
managers  of  the  House  of  Representatives  on 
the  part  of  the  House  and  on  the  part  of  the 
people  of  that  Commonwealth  after  the  case  of 
the  respondent  had  been  closed  both  upon  the 
evidence  and  upon  the  argument,  I  liiink.it 
needs  no  further  illustration  to  satisfy  this  tri- 
bunal that  the  cause  of  the  people^  the  caua« 
of  the  House  of  Representatives,  if  this  caw 
should  be  opened  to  full  debate  on  the  part  of 
the  five  gentlemen  who  represent  tbe  respond- 
ent here,  ought  aot  to  be  left  to  the  close  of  a 
single  individuai. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  aak 
for  the  reading  of  the  order  as  moved  by  the 
mover,  and  as  proposed  to  be  modified  by  the 
member  from  Ohio. 

The  Secretary  read  the  order  as  modified 
by  Mr.  Fbelingsui'sek,  and  the  amendmeat 
of  Mr.  Shbbmah. 

Mr.  8TANBBRY.  Mr.  Chief  Justice  and 
Senators,  we  hope  this  extension  of  time  will 
not  be  an  injury  to  ne  in  disguise.  We  have 
neither  asked  it  nor  objected  to  it ;  it  cornea 
from  the  opposite  side  to  have  more  counsel 
than  are  already  assigned  by  the  rules  which 
have  been  adopted.  We  make  no  objection) 
no  objection  if  ail  seven  of  my  learned  friends 
argue  this  case ;  but  as  I  understand  the  amend- 
ment offered  by  the  Senator  from  Ohio,  it  ia 
that  in  tbe  final  argumemt,  as  to  which  as  yet 
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there  IB  no  limitation  of  time,  but  only  of  the 
Dumbec  of  counsel,  tlie  provision  ag  to  the 
additioa  of  counsel  shall  be  amended  by  a  pro- 
viso tbat  the  addidonal  time  aball  not  be  more 
than  three  houre.  The  time  tiiready  is  iiideli- 
nite.  TheruiefixcBonly  the  number  of  counsel, 
not  the  time  that  thej  shall  occupy.  As  yet 
the  Senate  have  not  said  that  in  the  final 
summing  up,  or  indeed  in  the  opening  which 
we  have  had,  counsel  shall  be  limited  as  to  lime. 
I  do  not  know  in  what  position  we  should  be 
if  this  amendment  of  the  Senator  from  Ohio  is 
adopted.  Three  hours  in  addition  to  what? 
Three  hoars  iu  additioa  to  atimetbat  is  made 
indefinite  by  the  rule  !  I  cannot  understand 
it.  I  only  call  the  attention  of  the  Senate  to 
it  that  there  may  be  no  misunderstanding  here- 
after ;  and  as  to  that  matter  of  a  limit  as  to 
limei  I  hope  we  may  say  that  not  one  of  us  has 
any  idea  of  l«ngtheniiig  out  time  lor  any  pur- 
pose of  delay.  I  think  the  Senate  can  have 
enough  confidence  in  us  to  know  that  when  we 
are  through  we  mill  stop  ;  tbat  we  will  only 
take  as  much  time  as  in  this  great  ease  we  may 
deem  to  be  necessary.  I  know  if  we  go  beyond 
that  we  shall  lose  the  attention  of  the  court. 
Not  an  instant  do  we  mean  to  speak  afcec  we 
have  concluded  what  is  mBterial  to  ns  in  the 
case.  If  we  attempt  to  take  time  beyond  that 
for  somethingout  of  the  case  we  shall  very  soon 
Bee,  Senators,  in  tlie  expression  of  your  faces, 
that  you  are  not  listening  to  us  with  attenljon. 
For  one  I  can  say,  and  I  think  I  can  speak 
for  my  learned  associates,  that  we  shall  not 
take  a  moment  more  than  we  consider  neces- 
sary; every  moment  necessary  for  the  case,  not 
a  moment  unnecessarily  in  our  best  judgment 
as  to  how  we  are  to  present  the  case.  1  know 
it  is  the  custom  of  courts  to  limit  the  time  of 
counsel — they  must  do  it — in  their  ordinary 
business.  It  is  done  in  the  Supreme  Court  of 
die  United  States ;  but  when  there  is  an  im- 
portant easeeven  before  tbat  court  which  limits 
each  argument  of  counsel  to  two  hours  gen- 
erally, whenever  the  court  isasked  in  an  im- 
juDrtant  case  to  enlarge  the  time,  they  doit  and 
give  four  hours.  On  one  occasion  I  had  myself 
two  entire  days  for  an  argument  in  that  court ; 
but  tbat  case,  Important  as  it  was,  has  no  sort 
of  comparison  with  the  case  now  before  you. 
Counsel,  when  they  are  limited  to  an  exact 
time,  are  embarrassed  by  it.  It  is  a  rule  that 
keeps  our  attention  continually  on  the  clock 
and  not  on  the  ease ;  we  are  afraid  to  begin  and 
follow  upan  argument  for  fear  we  shall  exhaust 
too  much  time  ozi  that  and  will  be  caught  by 
the  punctual  hoar  before  we  come  to  other  im- 

sary  to  suggest  that  counsel  are  not  here  to  use 
unnecessary  time,  who  have  a  reputation  to 
Buslain  before  the  world  and  before  Uiia  Senate. 
I  beg  them  not  to  decide  this  question  upon  any 
idea  that  we  have  abused  the  liberty  wiiich  is 
or  may  be  accorded  to  us. 

Mr.   SHERMAN.     Mr.   President,   I  will 
withdraw  m;  ameadment,  as  I  see  there  will 


The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  withdraws  his  amendment'.  The  ques- 
tion recurs  on  the  order  proposed  by  the  Sen- 
ator from  New  Jersey,  as  modified  by  him. 

Mr.  Manager  BUTLER.  I  do  not  rise,  sir, 
to  debate  this  question,  but  simply  to  ask  the 
counsel  for  the  President,  while  they  do  not 
ask  for  this,  whether  they  desire  it?  X  should 
like  .to  know  whether  they  desire  this  exten- 
sion? They  may  think  that  they  would  not 
ask  it,  but  the  question  is  whether  they  would 
wish  it,  because  if  they  do  not.wish  it  It  would 
make  a  very  decided  impression  on  my  mind 
as  to  whether  it  should  be  granted.  1  want  to 
say  here,  however,  Mr.  President,  tbat  I  apeak 
without  prqudice  to  anybody,  because,  from 
the  very  kind  attention  I  have  received  from 
the  Senate  iu  the  opening  argument,  which, 
unfortunately,  fell  upon  m^,  I  do  not,  in  any 
event,  under  any  relaxation  of  the  rule,  pro- 
pose to  trespass  a  single  moment  in  the  elos- 
ing  ai^nment  upon  the  attention  of  the  Senate, 
but  to  leave  it  to  the  very  much  better  aigu- 
mentation  of  mj  associates.  Therefore  I  speak 
wholly  without  any  wish  upon  my  own  part 
except  that  such  argumentation  may  be  had 
as  shall  convince  the  country  that  the  case 
has  been  fully  stated  on  the  one  side  and  the 

Mr!  SUMNER.  Mr.  President,  I  should 
like  to  have  the  resolution  reported. 

The  CHIEF  JUSTICE.^  The  Secretary 
will  read  the  resolution  again. 

The  Secretary  read  as  follows ; 

Or^eiW,  Thata.smauyoftlieMaD^era  undof  tb<: 
counsel  lur  the  Presiilent  be  permitted  to  speak  on 
thefin(ilarennient»3aliiv![oho_e«etodoao;  I'raoided. 

lay  or  postponement  ou  this  aooount;  And  iirotiided 
further.  That  onlr  one  Manager  shall  be  heard  in  the 

Mr.  SUMNER.  Mr.  President,  I  move  to 
strike  out  the  last  proviso  and  insert  the  sub- 
stitute which  I  send  to  the  Chair. 

The  CHIEF  JUSTICE.  The  Secretary 
will  read  the  amendment  proposed  by  the 
Senator  from  Massachusetts. 

The  Sbcbetart.  It  is  proposed  to  strike 
out  the  last  proviso  in  the  following  words : 

Aadpffrvidfdfiirlher,  That  only  oaeSiaiuigeraliM 

And  in  lieu  thereof  to  insert : 


Mr.  CONKLING.  I  beg  to  ask  an  answer 
from  the  counsel  for  the  President  to  theques 
tion  propounded  by  Mr.  Manager  Botler. 

Mr.  EVARTS.  I  was  risiug,  Mr.  Chief 
Justice  and  Senators,  to  say  a  word  in  reler- 
ence  to  this  question  when  the  Senator  from 
Massachusetts  sent  up  an  amendment  to  the 
Clerk.  It  will  not  be  in  the  power  of  the  coun- 
sel for  the  President,  if  the  rule  shall  now  be 
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enlarged,  to  contribute  the  aid  of  more  tlian 
two  additional  advocates  in  behalf  of  the  Pres- 
ident, The  rule  waa  early  adopted  and  known 
to  as,  end  the  arrangement  of  the  number  of 
counsel  was  accommodated  to  the  rnle.  Be- 
yond that  we  have  nothing  to  say.  If  the  rule 
shall  be  enlarged,  all  of  us  will  with  pleasure 
take  advantage  of  the  liberality  of  the  Senate. 

In  regard,  however,  to  the  arrangement  of 
six  against  four  as  would  then  be  the  odda 
which  we  should  need  to  meet,  wo  naturally 
might  feel  some  interest,  particularly  if  it  is  a 
proposition  to  be  entertained  by  the  court  that 
all  of  our  opponents  should  speak  after  we  had 
got  through  and  we  should  hear  nobody  to 
reply  to  before  we  made  our  arguments.  The 
last  speech  hitherto  has  been  made  in  behalf 
of  the  President;  but  if  there  is  any  value  in 
debate  whatever,  it  ia  that  when  it  begins  and 
is  of  eoritroversy  between  two  sides  each  as 
fairly  as  may  be  should  have  an  opportunity  to 
know  and  reply  to  the  argument  of  the  other. 
Now,  the  present  rule,  very  properly  as  it 
seems  to  as,  and  wholly  in  accordance  with 
the  custom  in  all  matters  of  forensic  debate, 
thus  disposes  of  the  matter  by  requiring  that 
the  Managers  shall  open  by  one  of  their  num- 
ber, and  the  two  counsel  for  the  President 
allowed  to  speak  and  make  their  reply,  and 
then  Ihe  second  Manager  appearing  in  that 
behalf  to  close.  So,  too,  if  the  number  should 
be  enlarged,  it  would  seem,  especially  if  there 
should  be  the  disparity  of  six  against  foot,  an 
equal  and  eqnally  just  arrangement  should  be 
made  in  the  distribution  of  the  arguments  of 
the  Managers  and  of  the  counsel.  Beyond  that, 
we  liave  nothing  to  say. 

The  CHIEF  JUSTICE.  Senators,  the  ques- 
tion is  on  the  amendment  proposed  bjtheSen- 
ator  from  Massachusetts. 

Mr.  WILLIAMS.  Mr.  President,  I  move  to 
laythaorderandtheamendment  upon  the  table, 
with  a  view  of  having  a  test  vote  as  to  whether 
the  original  rale  shall  or  shall  not  be  changed. 

Mr.  DRAKE.  1  raise  a  question  of  order, 
Mr.  President,  that  in  this  Senate,  sitting  for 
the  trial  of  an'  impeachment,  there  is  no  au- 
thority for  moving  to  lay  any  proposiUon  on 
the  table.  We  must  come  to  a  direct  vote,  I 
think,  one  way  or  ihe  other. 

Mr.  HOWABD.     Debate  is  out  of  order. 

The  CaiEF  JUSTICE.  The  Chief  Justice 
cannot  undertake  to  limit  the  Senate  in  respect 
to  its  mode  of  disposing  of  a  question ;  and  as 
the  Senator  from  Oregon  [Mr.  Wii.lumb]  an- 
nounced his  purpose  to  test  the  sense  of  the 
Senate.in  regara  to  whether  they  will  alter  the 
rnle  at  all  the  Chief  Justice  conceives  his  mo- 
tion to  be  in  order. 

Mr.  WILLIAMS.  I  ask  for  the  yeas  and 
nays  on  the  motion. 

The  yeas  and  nays  were  ordered,  and  taken. 

Mr.    ANTHONY.       My    colleague    [Mr. 

Spraoue]  has  been  called  away  by  a 


twenty  years,  and  who  sent  a  request  by  tele- 
graph that  he  would  coioe  and  see  him  before 
he  died.  I  make  this  explanation,  as,  under 
no  ordinary  circumstances  would  he  have  been 
absent  from  the  service  of  the  Senate  even  for 
a  single  day,  under  these  circumstances. 

The  result  was  announced— yeas  88,  nays 
10 1  as  follows: 

X£AS— MeBsn.  Buckalew,  Cameron,  Oattell, 
Chandlei^  Oole,  OonkliDg,  CanneBS,  Corbett,  Orasin. 
Drake.  Edmuuda,  Ferry,  Feaaenden,  Harlan,  Hen- 
deraon,  Hendiiclca.  Howaid.Eowe,  JoUDaoD,  Morgan.  - 
Morrill  of  Maine^Horrill  of  Termont,  Mortau,  nai- 
ton.  Pattenon  olKsw Hampshire, Pomeroj', Bameey, 
Ross,  ShermiD,  gtew&rtrSnmner,  Thayer,  Tipton, 
Van  Winkla.  Viokers,  WilllMOB.  W  ileon,  andYates— 38. 

NAXS—Mesais.  Anthony,  Uavis,  Uison  Doolittle, 
FowIbc,  Gtimo*LMoCrBBry,  Patterson  of  Tennessee, 
I'rumbnU.andWilley-lO. 

NOT  VOTING— MMarg,  Bayard,  FrelioBhuysen, 
Nye,  Snulebury,  opraKue,  and  Wade— 0. 


The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  you  will  proceed 
with  the  defense. 

William  T.  SHERMAi''a  examination  con- 
tinued. 

By  Mr.  Stanberv; 

Question.  After  tlie  restoration  of  Mr.  Stan- 
ton to  the  War  Office  upon  the  vote  of  the 
Senate,  did  you  form  an  opinion  as  to  whether 
the  good  of  the  service  required  another  man 
in  that  office  than  Mr.  Stanton  1 

Mr.  Mwiager  BUTLEB.  Stay  a  moment. 
We  object.  Will  yoo  reduce  the  question  to 
writing?  . 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  please  reduce  the  question 
to  writing. 

Mr.  STANBBBY.  I  am  perfectly  willing 
to  do  so,  though  I  can  hardly  be  called  to  do 
so  at  the  request  of  the  learned  Manager.  I 
made  a  similar  request  to  him  more  than  once, 
and  it  was  never  complied  with. 

The  CHIEF  JUSTICE.  The  rule  requires 
that  it  be  done. 

Mr.  Manager  BUTLBB.  I  beg  a  thousand 
fardons.  Whenever  it  was  intimated  by  the 
Chief  Justice  it  was  done.  It  is  not  a  matter 
of  kindness ;  it  is  a  matter  of  rule. 

Mr.  STANBBHY.  Mr.  Chief  Justice,  my 
impression  was  that  that  rule  applied  to  a 
question  put  by  a  Senator,  not  to  the  questions 
of  counsel.  Otherwise  we  should  never  get 
through,  it  is  a  question  put  by  a  Senator 
that  must  be  in  writing,  I  may  be  mistaken, 
however. 

The  CHIEF  JUSTICE,  The  Secretary  will 
read  the  rnle. 

The  Secretary  read  Rule  15,  as  follows : 

"XV.  All  motions  mad«  by  ths  parties  or  their 
fiounael  sliaLI  bo  nddreesed  to  the  presiding  ofBoer, 
and  if  ho  or  any  Senator  ehall  leiiuire  it,  they  ahull 
be  oommitted  to  writing  and  read  at  the  Seoretary'a 

The  CHIEF  JUSTICE.     The  counsel  will 
please  reduce  their  question  to  writing. 
The  question  was  reduced  to  writing. 
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The  CHIEF  JUSTICE.  Tlie  Secretarj-  will 
road  the  question  proposed  by  tbe  counsel  for 
the  President. 

The  Secretary  read  as  followH : 

Queilian.  After  the  roitoratton  of  Mr.  Stanton  to 
office  did  roil  form  on  opinion  nhether  tbs  good  of 

So  serviee  reqnired  a  Seorotsr)'  of  War  other  than 
r.  Stanton;  and  if  bo,  did  rou  comwnnieate  that 
opinion  (o  the  President? 

Mr.  Manager  BINGHAM,  Mr.  President 
aod  Senators,  we  desire  to  state  verj  brlefiyto 
the  Senate  the  ground  upon  which  we  object 
to  this  question.     It  ia  that  matters  of  opini< 


ing  professional  skill,  &c, ;  it  is  not 
that  I  should  enumerate  them.  It  is  not  to  De 
supposed  for  a  moment  that  there  is  a  member 
of  the  Senate  who  can  entertain  the  opinion 
that  B,  question  of  the  kind  now  presented  ia 
competent  under  any  possible  circurastances 
in  any  tribunal  of  justice.  It  must  occur  to 
Senators  that  the  ordinary  tests  of  trnth  cannot 
be  applied  to  it  at  all ;  and  in  saying  that,  ray 
remark  has  no  relation  at  all  to  the  truthfal- 
ncBS  or  veracity  of  tbe  witness.  There  is  noth- 
ing upon  which  the  Senate  could  pronounce 
any  judgment  whatever.  Are  they  to  decide 
a  guestion  upon  the  opinions  of  forty  or  forty 
thousand  men  what  mi)!ht  be  for  the  good  of 
the  service?  The  question  involved  here  is  a 
violation  of  the  laws  of  the  land.  It  is  a  ques- 
tion of  factthatistobedealt  withbywitnesaea ; 
and  it  is  a  queation  of  law  and  fact  that  is  to  be 
dealt  with  by  the  Senate. 

Now,  this  matter  of  opinion  may  just  as 
well  be  eitended  one  step  further,  if  it  is  to  be 
allowed  at  all.  After  giving  hia  opinion  of 
what  might  be  requisite  to  the  public  service, 
the  next  thing  in  order  would  be  the  witness's 
opinioD  as  to  the  obligations  of  the  law,  the 
restrictions  of  the  law,  the  prohihitiona  of  the 
law.  We  cannot  suppose  that  the  Senate  will 
entertain  such  a  question  for  a  moment.  It 
must  occur  to  the  Senate  that  by  adopting  such 
a  rule  as  this  it  is  impossible  to  see  the  limi^ 
of  the  inquiry  or  the  end  of  the  inveatigation. 
If  it  be  competent  for  this  witness  to  deliver  this 
opinion,  it  is  equally  competent  for  forty  thou- 
sand other  men  in  this  country  to  deliver  their 
opiaions  to  the  Senate;  and  then,  when  is  the 
inquiry  to  end?  We  object  to  it  as  utterly 
incompetent. 

Mr.  STANBBBY.  Mr.  Chief  Justice  and 
Senators,  if  ever  there  was  a  case  involving  a 
queation  of  intention,  a  question  of  conduct, 
a  question  as  to  acts  which  might  be  criminal  or 
might  be  indifferent  according  to  the  intent  of 
the  party  who  committed  them,  this  is  one  of 
that  class.  It  is  upon  that  question  of  intent 
(which  the  gentlemen  know  ia  vital  to  their 
case,  which  they  know  as  well  as  we  know  they 
must  make  out  by  some  proof  or  other)  that 
a  great  deal  of  their  testimony  has  been  offered, 
whether  successfully  or  not  I  leave  the  Senate 
to  detecDiiue  i  bat  with  Uiat  view  much  of  their 


testimony  has  been  offered  and  has  been  in- 
sisted  upon.  That  is,  it  hag  been  to  show  with 
what  intent  did  the  President  remove  Mr, 
Slanton.  They  say  the  intent  waa  against  the 
public  good,  in  the  way  of  usurpation,  to  get 
possession  of  that  War  Office  and  drive  out  a 
meritorious  o£Gcer,  and  put  a  tool,  or  as  they  say 
in  one  of  their  statements  a  slave,  in  his  place. 

Upon  that  question  of  conduct.  Senators, 
what  now  do  we  propoae  to  offer  to  jou  ?  That 
the  second  officer  of  the  Army — and  we  do  not 
propose  to  stop  with  him — that  this  high  officer 
of  tlie  Army,  seeing  the  complication  and  diffi- 
culty in  which  that  office  was,  by  the  restora- 
tion of  Mr.  Stanton  to  it,  formed  the  opinion 
himself  that  for  the  good  of  the  service  Mr. 
Stanton  ought  to  go  out  and  some  one  else 
take  the  place.  Who  could  be  a  better  judge 
of  the  good  of  the  service  than  the  distinguished 
officer  who  is  now  about  to  speak? 

But  the  gentlemen  say  what  are  his  opinions 
more  than  another  man  s  opinions,  if  they  are 
merely  given  as  abstract  opinions?  We  do  not 
intend  to  ase  them  as  abstract  opinions.  The 
gentlemen  did  not  read  the  whole  question.  It 
IB  not  merely  what  opinion  had  you,  General 
Sherman }  but  having  formed  that  opinion,  did 
you  communicate  it  to  the  President,  that  the 
good  of  the  service  required  Mr.  Sfanlon  to 
leave  thatDepartment;  andthat inyour  judg- 
ment, acting  for  the  good  of  the  service,  socue 
other  man  ought  to  be  there. 

This  is  no  declaration  of  the  President  we 
are  upon  now.  This  is  a  communication  raade 
to  him  to  regulate  his  conduct,  to  justify  him, 
ideed  to  call  ujjon  him  to  look  to  the  good  of 
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way  of  that  unpleasant  complication.  Any 
one  can  see  there  was  a  complication  there  that 
must  in  some  way  or  other  be  got  rid  of ;  for 
look  at  what  the  Managers  have  put  in  evi- 
dencet  It  appears  by  Mr.  Stanton's  own 
statement  that  from  the  12th  of  August,  1867, 
Mr.  Stanton  has  never  seen  the  President,  has 
never  entered  the  Executive  Mansion,  has 
never  sat  at  that  board  where  the  Preaident'a 
legal  advisers,  the  heads  of  Departments,  are 
bound  to  be  under  the  Constitution. 

Will  they  say  that  tbe  relations  between  him 
and  tbe  President  had  got  to  that  pitch  that 
Mr.  Stanton  was  unwilling  to  go  there  lest  he 
might  not  be  admitted?  He  never  made  that 
attempt ;  but  that  is  not  all:  Mr.  Stanton  says 
deliberately  on  the  4th  of  March  in  his  com- 
munication to  the  House  of  Representatives, 
when  he  sent  the  correspondence  between  the 
President  and  General  Grant,  "I  have  not  onb 
not  seen  the  President,  but  1  have  had  no  offi- 
cial communication  with  the  President  since 
the  12th  of  August,  1867,"  How  is  the  Army 
to  get  along  with  that  sort  of  thing?  How  is 
the  service  to  be  benefited  in  that  way?  Cer- 
tainly it  is  for  the  benefit  of  the  service  that 
the  President  should  have  there  some  one  with 
whom  he  can  advise  as  to  what  is  to  be  done 
in  regard  to  the  Army. 
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But  what  haa  the  Secretary  of  War  become? 
One  of  two  things  is  inevitable:  he  ia  ranning 
the  War  Depactmcnt  without  any  advice  or 
consnltfttion  with  the  President  or  he  is  doing 
nothing,  Oaght  that  to  be  the  position  of  a 
Secretary  of  War?  The  President  could  not 
get  out  of  that  difficulty.  He  might  have  got 
out  of  it,  perhaps,  by  humbling  himself  before 
Mr.  Stanton,  by  sending  him  a,  note  of  apology 
that  he  had  ever  suspended  him.  By  humbling 
himself  to  his  sabordinate  it  might  have  been 
that  Mr.  Stanton  woald  have  forgiven  him. 
Would  you  ask  him  to  do  that,  Senators? 

Now,  when  you  are  looking  to  motives, 
when  you  consider  the  provocations  that  the 
President  has  had,  when  beyond  that  yoa  see 
'■'  s  of  the  public  service  placed  in 
hat  no  longer  can  there  be  any 
1  between  the  Secretary  of  War 
and  the  President,  is  it  ht  that  the  pnblic 
service  should  be  carried  on  in  that  way,  just 
to  enable  the  Secretary  of  War  to  hold  on  to 
his  office  and  become  a  mere  locum  teaentJ 
Then,  when  yon  are  considering  the  conduct, 
the  intentions,  and  the  matter  that  is  in  the 
mind  of  the  President  tc  get  rid  of  Stanton — 
undoubtedly  he  had  that  matter  in  his  mind — 
when  you  find  that  he  has  been  advised,  not 
only  as  we  propose  to  prove,  by  Genera!  Sher- 
man himself,  that  the  good  of  the  service 
required  that  that  difficulty  should  be  ended, 
but  that  General  Sherman,  as  I  shall  under- 
take to  prove,  communicated  also  the  opinion 
of  Gonoral  Grant  to  the  very  same  point,  and 
when,  as  I  tell  yon,  we  shall  follow  it  up  by 
the  agreement  of  these  two  distinguished  gen- 
erals (o  go  to  Hr.  Stanton  and  to  tell  him 
that,  for  the  good  of  the  service,  he  ought  to 
resign,  as  he  had  intimated  when  the  Presi- 
dent first  suspended  him  that  he  would  resign, 
the  Senate  being  here  to  take  care  that  the 
President  get  no  improper  man  there— now, 
when  you  are  trying  the  President  for  his  in 
tentions,  whether  he  act«d  in  good  fwth  or  bad 
faith.  Senators,  will  you  shut  out  from  him  the 
advice  that  he  received  from  these  two  dis- 
tinguished officers,  and  will  you  allow  the 
Managers  still  to  say  that  he  acted  without 
advice,  that  he  acted  for  the  very  jiurpose  of 
removing  a  faithful  officer  and  getting  in  his 
place  some  tool  or  slave  of  his  ?  When  it  was 
said  to  him  that  there  should  be  a  change  for 
the  benefit  of  the  service,  can  you  not  extend 
to  him  so  much  charity  as  to  believe  that  he 
would  be  impressed  by  the  opinions  of  these 
two  distinguished  generals?  They  say  they 
did  not  intend  to  make  themselves  parties  to 
the  controversy,  but  they  saw,  as  thmgs  stood 
there,  that  either  the  President  must  go  out  or 
Mr.  Stanton.  That  was  the  character  of  It. 
It  is  with  this  view  that  we  off'er  this  testi- 
mony, and  I  trust  this  is  not  to  be  ruled  out. 

Mr.  Manager  BUTLER.  Mr.  President, 
Senators,  I  foresaw  if  we  did  not  remain  long 
enough  in  session,  which  the  late  hour  of  the 
Dight  on  Saturday  warned  us  not  to  do,  to  fin- 


ish this  witness,  so  that  only  the  usoal  rule  of 
recalling  would  be  enforced,  that  the  strngzle  ' 
would  be  renewed  again  in  some  form  to-day 
to  get  in  the  declarations  of  the  President  or 
declarations  to  the  President;  and  now  the 
proposition  is  to  ask  General  Sherman  whether 
be  did  not  form  an  opinion  that  it  was  neces- 
sary that  Mr.  Stanton  should  be  removed, 

Mr,  8TANBKRY.    I  did  not  say  "remove." 

Mr.  Manager  BUTLER,_(to  the  Secretary.) 
Allow  me  to  have  the  question.  I  believe  1  am 
correct.  [Obtaining  the  question.]  Whatisit? 

Whether  the  gaii  of  tbe  service  reanired  a  Sec- 
retarr  of  War  other  than  Mr.  Stanton,  and  if  so  did 
^'DU  not  communicate  that  o^'inion  to  the  President. 

Of  course  there  could  not  be  any  other  Sec- 
retary of  War  but  Mr.  Stanton,  unless  Mr. 
Stanton  resigned  or  was  removed.  It  would 
be  a  good  deal  more  to  llie  purpose  to  agk  him 
whether  he  communicated  uiat  opinion  to  Hr. 
Stanton,  if  it  may  be  put  in  at  all,  because  Mr. 
Stanton  could  have  resigned. 

Mr.  EVABTS.  We  will  follow  it  up  with 
that. 

Mr.  Manager  BUTLER.*  Quonsqae  tandtm 
abutere  nostra  patienUa  t  I  am  not  able  to  say 
to  what  extent  yon  will  go  in  offers  ;  but  I  am 
very  glad  we  are  told  that  is  to  be  done  and 
these  tenta^ve  experiments  are  to  go  on,  for 
what  purpose.  Senators,  you  will  judge ;  cer- 
tainly for  no  legal  purpose.  Now,  ills  said  that 
it  is  necessary  to  put  this  in,  and  the  argument 
is  pressed  that  was  used  on  Satnrday,  "  We 
must  show  that,  or  we  cannot  defend  the  Pres- 
ident." Well,  if  you  cannot  defend  the  Pres- 
ident without  another  breach  of  the  law  for  his 
breach  of  the  law,  I  do  not  see  any  necessity 
for  his  being  defended.  You  are  breaking  the 
law  to  defend  him,  because  you  are  putting  in 
testimony  that  has  no  relevancy,  nopertineacy, 
no  competency  under  the  law.  After  you  have 
let  this  come  in,  Senators,  if  you  can  do  so, 
will  you  allow  me  to  ask  General  Sherman 
whether  he  did  not  come  to  an  equally  firm 
opinion  that  it  was  for  the  good  of  the  service, 
or  for  the  good  of  the  country,  that  Johnson 
should  be  removed?  The  learned  Attorney 
General  says  that  he  came  to  the  opinion  that 
this  complication,  as  he  called  it,  should  be 
broken  up.  I  think  most  of  ns  came  to  that 
conclusion — but  how?  GeneralSberman  might 
think  it  was  by  removing  Mr.  Stanton ; .  Gen- 
eral Grant  might  think  it  was  by  removing 
Johnson.  The  House  of  Representatives  have 
thought  that  the  complication  con  Id  be  broken 
up  by  the  removal  of  Johnson.  Are  you  going 
to  put  in  General  Sherman's  opinion  to  coun- 
terbalance the  weight  of  the  opinion  of  the 
House  of  Representatives? 

Again,  wilf  the  next  question  be  pnt  to  Gen-  ■ 
eral  Shecn^n  whether  if  he  thought  it  was  bet- 
ter to  remove  Stanion  and  put  in  Thomas,  that 
wonld  he  a  good  change  for  the  good  of  the 
service ;  or  shall  we  be  allowed  on  another  arti- 
cle to  show  that  General  Sherman  did  not  think 
it  was  A  good  plan  to  put  in  Thomas,  and  so 
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COOTiet  the  President  of  a,  wrong  iutent,  be- 
cause General  Sherman  thonght  Thomas  was  a 
bad  man,  arid,  therefore,  the  PreeidenCiagnilty 
if  he  put  him  in?  Because  General  Sherman 
thought  that  Mr.  Stanton  was  a  bail  man,  thei-e- 
fore  it  was  for  the  good  of  the  service  to  put 
Stanton  out,  and  therefore  the  Preeident  is  inno- 
cent in  putting  hira  oat — that  seems  to  be  the 
proposition.  Canwe  go  into  this  region  of  opin- 
ion? I  speak  wholly  without  reference  to  i he  wit- 
ness, lamnowspeakingwholljuponthegeneral 
principle  of  opinions  of  men.  That  will  send 
us  into  another  region  of  inquiry  which  we  do 
not  want  to  go  into.  If  this  testimony  comes 
in,  we  shall  then  have  to  ask  General  Sherman 
what  were  your  relations  with  Mr.  Stanton? 
Hare  yon  had  a  quarrel  with  him  ?  Did  yoii 
not  think  it  would  be  better  for  the  service  if 
you  could  get  rid  of  your  enemy?  Was  not 
that  the  Ihing  ?  Was  there  not  an  unfortunate 
difficulty  between  you?  If  you  allow  tbis 
opinion  to  go  in,  you  cannot  prevent  our  going 
into  tbe  various  considerations  which  would 
make  this  opinion  of  little  value.  It  is  that 
kind  of  inquiry  into'which  I  have  no  desire  to 
enter,  and  I  pray  this  Senate  not  to  enter  for 
the  good  of  the  country  and  for  the  integrity  of 
the  law.  That  is  the  nest  question  we  shall 
have  to  ask,  what  were  the  grounds  of  your 

Again,  we  shall  have  to  go  further.  We 
shall  have  to  call  as  piany  men  on  the  other 
*iide  as  we  can.  If  General  Sherman  is  put  in 
here  as  an  expert,  we  shall  have  to  call  Gen- 
eral Sheridan  and  General  Thomas — I  mean 
George  H.  Thomas  always— and  General 
Meade,  and  other  men  of  equal  experience, 
to  say  whetlier  upon  the  whole  they  did  not 
think  it  was  for  the  best  to  keep  Mr.  Stanton 
in,  and  whether  they  communicated  their  opin- 
ions to  the  President  and  to  Mr.  Stanton.  But 
I  think  nothing  can  more  clearly  demonstrate 
the  fact  that  this  cannot  be  evidence.  If  it  is 
put  on  the  ground  that  he  is  an  expert  as  an 
Army  officer,  then  we  have  Army  officers,  if 
not  quite  as  expert,  yet  as  much  experts  in  the 
eye  of  the  law  as  he  is,  and  the  stru^ie  will 
be  here  on  which  side  would  be  the  most  of 

There  is  another  purpose  on  which  this  is 
put  in.  It  is  said  it  is  put  in  to  show  that  the 
'President  had  not  a  wrong  intent.  There  has 
been  &  great  deal  said  here  about  intent  which, 
I  think,  deserves  a  word  of  comment,  as  though 
the  intent  has  got  to  be  proved  by  somehody 
that  the  President  told  he  had  a  wrong  intent. 
That  seema  to  be  the  proposition  as  put  for- 
ward, that  you  have  to  bring  some  direct  proof, 
some  man  who  heard  the  President  say  he  had 
a  had  intent,  or  something  equivalent  to  that. 
The  question  before  yon  is,  did  Mr.  Johnson 
break  the  law  of  the  land  when  he  removed 
Mr.  Stanton  ?  If  he  did  break  the  law  of  the 
land  when  he  removed  Mr.  Stanton,  what  then? 
Then  the  law  supplies  the  intent,  and  says  that 
no  man  can  do  wrong  intending  right..  That 


illustrates  this  question  in  another  view;  be- 
cause suppose  it  is  for  the  good  of  the  service 
and  it  is  demonstrated  that  it  is  best  for  the 
good  of  the  service  tha't  Mr.  Stanton  should  be 
put  cut,  does  thatjustify  the  President  in  break- 
mg  the  law  of  the  land  to  get  him  out?  Does 
that  aid  his  intent?  Shall  you  do  evii  that  good 
ma^  come?  Can  you  do  that  under  any  state 
of  circumstances?  The  question  is  not  whether 
it  was  best  to  have  Mr.  Stanton  ouL  Upon 
thatquostion  Senators  may  be  divided  in  opin- 
ion. There  may  be  many  men,  for  aught  I 
know  or  aught  I  care,  there  may  bo  Senators 
who  think  that  it  would  be  best  to  have  Stan- 
ton out;  but  that  is  not  the  question  at  all. 
Admit  it,  the  question  is,  is  it  best  to  break 
the  law  of  the  fand  by  the  chief  executive  offi- 
cer in  order  to  get  him  out?  la  it  best  to  strain 
the  Constitution  and  the  laws  in  order  to  get 
him  out?  However  much  he  may  desire  to  do 
it  She  fact  that  the  Secretary  is  a  bad  officer 
does  not  give  the  President  a  right  to  do  an 
illegal  thing  to  get  him  out?  See  where  you 
are  coming.  Senators.  It  is  tbis,  that  it  is  a 
JHstlScatlon  for  the  President  or  any  other 
executive  officer  to  break  the  law  of  the  land 
if  be  can  show  that  be  did  what  he  thought  was 
a  good  thing  by  doing  it. 

1  am  aware  that  the  executive  office,  if  I  go 
to  history,  has  been  carried  on  a  little  npon 
that  idea.  Let  me  illustrate :  you  Senators  and 
the  House  of  Representatives  agreeing  together 
as  the  Congress  of  the  United  States  passed 
a  law  that  no  man  should  hold  office  in  the 
southern  States  that  could  not  take  the  oath 
of  loyalty;  and  I  am  aware  that  the  President 
of  the  United  Stales — he  ought  to  have  been  im- 
peached for  it— boldly  put  men  into  office  who 
could  not  take  that  oath  in  the  South,  and  paid 
tbem  their  salaries,  and  justified  it  before  the 
Senate  And  tbe  House  of  Representatives  on 
the  ground  that  he  thought  he  was  doing  the 
best  for  the  service  to  do  it — a  breach  of  the 
law  which,  if  tbe  House  and  the  country  had 
had  time  to  follow  him  in  the  innumerable 
things  he  has  done,  would  and  ought  to  have 
been  presented  as  ground  for  impeachment.  ■ 
It  is  one  of  his  crimes.  And  now  he  comes 
here  and  before  the  Senate  of  the  United 
States,  says,  "  Well,  I  got  advice  that  such  a 
man  was  not  a  good  oHicer,  and,  therefore,  I 
broke  the  law  to  put  him  out,  and  (jiat  is  my 

But  one  other  thing  to  which  I  wish  to  call 
your  attention,  because  you  have  heard  it  here 
over  and  over  again,  is  this:  it  is  said  thatMr. 
Stanton  has  not  had  a  seat  in  that  board,  that 
Cabinet  council,  since  the  12thof  August  last. 
Whose  fault  was  that?  He  attended  everv 
meeting  op  to  within  a  week  of  the  12ta 
of  August.  He  did  his  doty  up  to  within  a 
week  of  the  12th  of  August.  He  was  notified 
that  suspension  was  coming.  He  was  then 
suspended  until  the  13th  of  January ;  and 
when  he  eame  back  into  the  office  it  was  not 
for  the  President  to  humble  himself,  butitwoa 
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desired;  but  that 
not  for  him  to  thruEt  himself  upon  the  Presi- 
dent, bat  it  was  for  him  to  go  when  he  under- 
stood hia  presence  would  be  agreeable. 

But  that  is  put  forward  here  as  though  this 
Government  could  not  go  on  without  a  Cab- 
mH  board ;  and  the  learned  counsel  has  just 
told  u3  that  it  ia  a  conatitudonal  board.  Upon 
that  I  want  to  take  issue,  once  for  a)t,  Sen- 
ators, it  is  an  unconstitutional  hoard.  There 
is  not  one  word  in  the  Constitution  about  a 
Cabinet  or  a  hoard.  Jeremy  Benlham  said, 
yeara  ago,  that  a  board  was  always  a  shield, 
and  tliei'e  has  been  an  attempt  in  some  of  the 
later  Presidents  to  get  these  boards  around 
■'        '  I  ahieid  them  in  tliei 


respective  offices,  in  regard  to  their  duties,  to 
give  opinions  in  writing  to  the  President ;  and 
flie  earlier  Presidents  called  upon  their  Cab- 
inet officers  for  opinions  in  writing.  I  have 
on  mj  table  here  an  opinion  that  Thomas  Jef- 
ferson gave  to  Washington,  about  his  right  to 
appoint  erabasaadora,  in  writing.  They  are 
not  to  be  a  board,  not  to  sit  down  and  consult, 
not  to  have  Cabinet  councils.     That  is  an  as- 


World.  These  heads  of  Departmenls  were 
given  to  the  President  as  aida,  and  not  as  a 
shield;  and  he  now  will  attempt  to  shield 
himseif,  perhaps,  under  their  advice  and  under 
their  action.  It  is  not  mere  form.  The  opin- 
ion in  writing  was  required  by  the  Constitu- 
tion—why? Because  tlie  framers  of  the  Con- 
stitution well  knew  that  there  were  Cabinet 
councils,  and  from  the  initials  of  a  Cabinet 
council  in  England  came  that  celebrated  word 
"cabal,"  which  has  been  the  synonym  of  all 
that  was  vile  in  political  combination  from  that 
day  to  this ;  and  knowing  that,  it  would  seem 
almost  with  prescience  that  they  re<juired  not 
that  there  should  he  verbal  consultations  semi- 
weekly  by  which  things  might  be  arranged 
and  by  which  a  secret  conclave  might  be  held, 
but  tliat  there  should  be  what7  That  there 
"1  he  written  opinionsaskeJand  given,  so 


advice  from  ray  Cabinet  counselor,"  unless  he 
showed  it  in  writing,  and  so  that  the  Cabinet 
counselor  should  not  aay  that  ho  failed  to  give 
.  this  advice,  because  the  President  might  show 
it  in  writing.  Think  of  this  Cabinet  and  what 
it  has  got  to  bel  Picture  to  yourselves.  Sen- 
ators, President  Johnson  and  Lorenzo  Thomas 
in  Cabinet  consultation  to  shield  the  President  I 
If  Lorenzo  Thomas  was  rightly  appointed,  then 
of  collide  he  can  go  into  Cabinet  consultation. 
If  they  have  a  right  to  put  in  consultation  one 
Cabinet  officer  they  have  a  right  to  put  in  an- 
other. If  they  have  a  right  to  put  in  the 
opinion  of  the  Attorney  General,  who,  by  the 
C.  I.— 22. 


way,  is  not  bv  the  law  a  Cabinet  officer  in  the 
sense  in  which  it  h  suid  a  head  of  a  Depart- 
ment is — if  they  have  a  right  to  put  in  the 
opinion  of  one  head  of  a  Department  they 
have  a  right  to  put  in  another;  if  a  permanent, 
then  a  temporary  Cabinet  officer ;  if  a  tempo- 
rary head  of  a  Department,  then  an  ad  inlerim 
one.  I  find  no  dereliction  of  duty  on  the  part 
of  Mr.  Stanton  in  this;  nothing  showing  thnt 
the  War  Depaftment  could  not  go  on.  Let 
them  show  that  the  President  has  ever  done 
according  to  the  Constitution,  asked  Mr.  Stan- 
ton any  ojiinlon  in  writing  as  to  the  duties  of 
his  Department,  or  that  he  has  ever  sent  an 
order  to  him  which  he  disobeyed ;  and  that 
will  be  pertinent,  that  will  show  a  reason ;  but 
I  pray  the  Senate  not  to  let  us  go  into  the 

I  have  taken  this  much  time.  Senators,  be- 
cause I  think  we  save  time  by  taking  it,  if  we 
come  to  the  right  decision  to-day  to  keep  out 
thla  range  of  opinion.  This  case  ia  to  be  tried 
by  your  opinion  ;  not  upon  yonr  opinion  as  to 
whether  Stanton  ia  a  good  or  a  bad  officer,  but 
upon  the  opinion  that,  whethergoodorbad,  the 
President  broke  the  law  in  removing  him,  and 
must  take  the  conaequences  of  that  breach  of 
the  law.  It  is  said  here  that  he  broke  it  in 
order  to  get  into  court.  I  agree  that  if  his 
counael  are  correct  he  is  in  court,  and  in  a 
court  where  he  will  have  the  full  beneGt  of 
having  the  law  settled  forever. 

Mr.CONKLING.  Before  the  counael  pro- 
ceeds I  beg  to  aubmit  aqueslion,  which  I  send 
to  the  desk  in  writing. 

TheCHIEF  JUSTICE.  Thequeation  pro- 
pounded by  the  Senator  from  Hew  York  will 
be  read. 

The  Secretary  read  as  follows : 

at  this  point  to  show  by  the  witnoas  that  he  odvised 

adonled  by  tho  President,  or  mere^  that  he  advised 
theFrexidenttonominatofortheaotion  of  the  Senate 
soma  person  other  than  Mr.  Stnuton! 

Mr.  STANBBRY.  We  do  not  propose 
either.  We  propoae  simply  to  ahow  that  he 
gave  his  opinion  that  for  the  good  of  the  ser- 
vice somebody  else  ought  to  be  there. 

Mr.  Manager  BUTLER.  Without  regard  to 
the  mode  7 

Mr.  STANBEEY.  We  do  not  propose  to 
show  that  he  advised  him  about  the  mode  of 
removal;  but  we  propoae  to  show  this  opinion 
communicated  to  the  President. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sena- 
tors, I  do  not  propose,  upon  this  question  of  evi- 
dence, to  discuss  the  constitutional  relations  of 
the  President  of  the  United  States  to  his  Cabinet, 
nor  to  anticipate  in  the  least  the  consideration 
of  the  merits  of  this  case,  as  they  shall  finally 
be  the  subject  of  discussion.  If  the  accusatioaa 
against  the  Presidentof  the  United  States  upon 
which  he  is  on  trial  here,  and  judgment  upon 
which  must  result  in  his  deposition  fromhis  great 
office  and  a  call  upon  the  people  of  the  United 


,  Google 


388 


States  to  choose  his  successor,  turn  wholly 
upon  the  mere  question  of  whether  the  Presi- 
dent has  been  g"''')'  °f  ^  formal  violation  of 
a  statute  law,  whioh  might  subject  him  to  a  six 
cents'  fine  or  a  ten  days'  imprisonment,  if  he 
were  indicted  for  it — if  that  ia  the  measure  and 
the  strength  (as,  when  it  comes  to  question 
of  evidence,  is  constantly  urged  upon  you)  of 
this  accusation,  I  think  that  the  honorable 
Manager  who  so  eloquently  and  warmly  pressed 
upon  you  the  consideration  that  Warren  Has- 
tings's trial  was  nothing  to  this  was  a  little  out 
of  place.  If  they  will  make  it  just  ap  it  would 
be  if  the  President  had  been  indicted  under 
the  civil-tenare  act,  when  he  could  have  been 
found  guilty  or  innocent  under  the  eircura- 
Btances  of  the  act,  and  then  the  punishment 
couiii  have  been  made  appropriate  to  the  cir- 
cumstances of  its  actual  formal  technical  in- 
fraction, we  could  understand  that  trial;  and 
that  is  open  to  the  House  of  Representatives 
or  to  any  informer  at  any  time.  On  the  con- 
trary, through  hours  and  pages  of  eloquence, 
the  mere  act  and  fact  of  tlie  removal  of  Mr. 
Slanton  is  made  the  circumstance  or  corpus 
drfic(i  upon  which,  in  respect  of  its  motives, 
its  purposes,  ita  tendencies,  its  results,  the 
"high  crime,"  in  the  constitutional  sense  of 
that  term,  which  would  call  for  a  removal 
from  office  of  the  Chief  Magistrate  by  reason 
of  some  grave  public  interest  being  injured,  is 
made  the  topic  of  argument  and  of  proof. 

Now,  Mr.  Chief  Justice  and  Senators,  you 
cannot  fall  to  see  that  General  Sherman  is  not 
called  Uece  as  an  expert  to  give  an  opinion 
whether  Mr,  Stanton  is  a  good  Secretary  of 
War  or  not.  He  is  not  called  here  as  an  expert 
to  assist  your  judgment  in  determining  whether 
or  no  it  was  for  the  public  interest  that  Mr. 
Stanton  should  be  removed,  in  the  sense  of 
determining  whether  this  form  of  removal  was 
legal  or  not.  He  is  introduced  hei  -  *'  - 
second  in  command  over  the  armic 
United  States,  and  to  show  an  opinion  on  hi! 
part,  as  a  military  man  and  in  that  position, 
that  the  military  service  required  for  its  proper 
conduct  that  a  Secretary  should  take  the  place 
of  Mr.  Stanton  whose  relations  to  that  service 
and  to  the  Commander-in-Chief  were  not  such 
as  those  of  Mr,  Stanton  were,  that  that  opinion 
was  communicated  to  the  President.  We  shall 
enlarge  the  area  by  showing  that  it  was  sh 
in  by  other  competent  military  authoritv. 

And,  now,  if  a  President  of  the  United 
States,  when  brought  under  trial  before  a 
uf  impeacbment  upon  impeachment,  is  i 
liberty  in  hia  delense  to  show  that  the  acts 
which  are  brought  in  question  as  against  the 
public  interest  and  with  bad  motives,  and  to 
obstruct  laws,  and  to  disturb  the  public  peace, 
acta  wantonly  done,  recklessly  done,  violently 
done,  were  proper  and  necessary  in  the  judg- 
ment of  those  most  competent  to  think,  most 
competent  to  advise,  most  responsible  to  the 
country  in  every  sense  for  their  opinions  and 
their  advice,  vhat  can  he  show?     Ia  it  not 
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proper  for  him  to  prove  that,  furnished  with 
those  opinions  and  supported  by  those  opin- 
ions, (whether,  in  fact,  which  is  yet  to  be  de- 
termined, he  adopted  a  mode  that  was  unjus- 
tiSable  or  not ;  and  whether  you  shall  ^djudge 
the  mode  to  be  criminal  or  not,  is  tlot  now 
important,)  he  acted  in  such  a  manner  that 
the  motives  and  the  objects  which  he  had  in 
view  were  of  the  public  service,  and  for  the 
public  service,  ana  based  upon  the  intelligent 
and  responsible  opinion  and  advice  of  those 
in  whom  the  service  and  the  community  gen- 
erally had,  and  upon  the  best  foundations,  the 
most  abiding  confidence. 

Now,  Senators,  reflect;  you  are  taking  part 
in  a  solemn  transaction  which  is  to  eETect,  in 
your  unfavorable  judgment,  a  removal  of  the 
Chief  Magistrate  of  the  nation  for  some  offense 
that  he  has  committed  against  the  public  wel- 
fare with  bad  motives  and  for  an  improper  pur- 
pose ;  and  we  offer  to  show  you  that  upon  con- 
sultations and  deliberations  and  advice  from 
those  wholly  unconnected  with  any  matters  of 
personal  controversy  and  any  matters  of  politi- 
cal controversy,  and  occupying  solely  the  posi- 
tion of  duty  and  responsibility  in  the  military 
service  of  the  country,  ho  acted  and  desired 
to  accomplish  this  change.  We  cannot  prove 
everything  in  a  breath ;  nor  is  it  a  criticism  on 
testimony  justly  to  exclude  it,  that  it  does  not 
in  itself  prove  all ;  but  if  it  shall  he  followed,  as 
it  will  be,  by  evidence  of  equal  authority  and 
weight  and  by  efPorts  of  the  President,  or  au- 
thority to  make  efforts  given  by  the  President 
to  secure  a  change  in  the  control  of  this  office 
which  the  military  service  of  the  country  thus 
demanded,  we  shall  hate  shown  you  by  an 
absolute  negative  that  this  intention,  this  mo- 
tive, this  public  injury,  bo  vehemently,  so  pro- 
fusely imputed  in  the  course  of  the  arguments, 
so  definitely  charged  in  the  articles,  had  no 
foundation  whatever. 

Mr.  Manager  BINGHAM.  Mr._  President 
and  Senators,  after  the  very  pertinent  ques- 
tion that  was  propounded  by  one  of  the  Sena- 
tors to  the  counsel  for  the  President  had  been 
put,  nothing  more  would  have  been  said  by  the 
Managers  hut  for  the  argument  that  has  since 
been  interposed.  The  suggestion  made  by 
the  honoranle  Senator  shows  the  utter  incom- 
petency and  absurdity  of  the  proposition  that 
is  presented  here  now ;  that  was  whether  you 
proposed  to  ask  of  the  witness  that  he  formed 
the  opinion  and  expressed  it  to  the  Executive 
that  he  ought  to  remove  the  Secretary  of  Wai' 
in  the  mode  and  manner  that  he  did  removc 
him  or  attempt  to  remove  bira.  Is  there  any 
one  here  bold  enough  to  say  that  if  he  had 
formed  the  opinion  against  the  legality  of  the 
proceeding  and  had  so  expressed  himself  to 
the  President  it  would  be  competent  for  us  to 
introduce  any  such  matter  here  as  a  mere  mat- 
ter of  opinion  to  prove  intent  or  to  pro~e  any 
thing  else  against  the  President. 

But,  apart  from  that,  the  reason  chiefly  why 
I  rose  to  reply  to  the  utterances  of  the  gentle- 
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L  who  has  jugt  taken  hU  seat  ia  this:  he 
nates  here  tlie  extraordinarj  opinion  for 
himGelf  that  the  trial  in  a  court  of  jastice  of  a 
beggar  arrested  in  your  streets  for  a  crime 
punishable  with  six  cents  of  fine  or,  perchance, 
five  hours'  imprisonment,  is  subject  to  a  very 
differentiuleof  evidence  and  of  administrative 
justice  fro  mthatwhichprevailsand  applies  when 
you  come  to  prosecute  the  Chief  Magistrate  of 
the  nation.  The  American  people  will  enter- 
lain  no  opinions  of  that  sort ;  nor  will  their 
Senators.  We  have  the  same  role  of  justice 
and  the  same  rule  of  evidence  for  the  trial  of 
the  President  of  the  United  States  and  for  the 
trial  of  the  most  defenseless  and  the  weakest  of 
all  our  citizens. 

Mr.  BVARTS.  Will  thehonocaWe  Manager 
allow  me  to  say  that  the  only  illustration  I  used 
was  of  an  indictment  against  the  Chief  Magis- 
trate of  the  Union  on  trial  befocea  police  court  7 

Mr.  Manager  BINGHAM.  I-  supposed  my^ 
self  that  when  the  gentleman  made  use  of  the 
remark  he  intended  certainly  to  have  the  Sen- 
ate understand  that  there  was  a  different  rule 
of  evidence  and  of  administrative  justice  in 
the  prosecution  of  an  indictment  in  a  court 
where  the  penalty  might  be  six  cents  from 
that  which  applied  in  the  prosecution  of  the 
President  before  the  Senate. 

Mr.  EVARTS.  When  the  issues  are  differ- 
ent the  evidence  will  be  different.  It  does  not 
depend  on  the  dignity  of  the  defendant. 

Mr.  Manager  BINGHAM.  It  is  very  diffi- 
cult to  see  how  the  gentleman  can  escape  from 
the  position  which  He  has  assumed  hero  before 
the  Senate  by  making  the  remark  that  he  sup- 
posed the  President  to  be  prosecuted.  It  is  a, 
very  grave  question  in  this  country  whether  the 
President  can  be  prosecuted  in  the  courts  of 
the  United  Sta,t«s  for  an  indictable  offense 
before  he  is  impeached.  It  has  been  incorpo- 
rated in  your  Constitution  that  after  he  nas 
been  impeached  and  removed  he  m^  be  in- 
dicted and  prosecuted  for  the  crime.  I  do  not, 
however,  stop  to  argue  that  question  now.  I 
do  not  care  who  is  prosecuted  upon  an  indict- 
ment, whether  the  President  or  a  beggar,  the 
same  rule  of  evidence  applies  to  each.  I  do 
not  care  who  is  impeached,  whether  it  be  the 
President  of  the  United  States  or  the  lowest 
civil  officer  in  the  service  of  the  United  States 
before  the  Senate,  the  same  rule  of  evidence 
obtains,  and  the  eommon>!aw  maxim  applies 
that  where  an  offense  is  charged  which  is  un- 
lawful in  itself,  and  it  isjiroved  to  have  been 
committed,  (as  alleged  in.  every  one  of  these 
articles,  and  establishedj  I  say,  by  the  proof  as 
to  all  of  them,)  the  law  itself  declares  that  the 
intent  waa  criminal,  and  it  is  for  the  accused 
to  show  justification,  That  is  the  language  of 
the  books.  I  so  read  it  in  the  volume  lying 
before  me,  the  third  of  Greenleaf. 

I  do  not  stop  to  delay  the  Senate  by  reading 
the  words  further  than  I  have  recited  them, 
that  where  the  act  Is  unlawful  the  intent  is 
established  liy  the  proof  of  the  fact  that  he  did 


commit  the  unlawful  act.  As  I  intimated  be- 
fore, that  being  the  rule  of  evidence  as  to  the 
intent,  which  was  very  adroitly  suggested  as 
the  reason  for  asking  this  extraordinary  ques- 
tion, this  kind  of  testimony  could  be  of  no 
avaii  unless,  indeed,  we  were  to  have  the 
opinion  of  the  Lieutenant  General  as  to  the 
legality  of  the  act. 

I  remarked  before— and  upon  that  remark  I 
stand — that  the  question  of  the  legality  of  the 
President's  conduct  is  not  to  be  settled  oy  the 
opinions  of  any  witness  called  at  this  bar  j  it  is 
to  be  settled  by  the  judgment  of  this  Senate; 
and  it  ia  to  be  settled  by  the  judgment  of  the 
Senate  to  the  exclusion  of  every  other  tribunal 
on  the  earth,  for  it  is  so  written  in  your  Con- 
stitution. Intents  are  not  to  be  proved  In  any 
conceivable  form  or  shape  by  the  opinions  of 
any  number  of  wituesses  about  tha  legality  of 
an  act.  The  law  and  the  judges  of  the  law 
will  determine  whether  the  act  was  unlawful ; 
and  opinions,  though  ever  so  often  formed 
and  expressed  by  a  Uiird  person,  cannot  make 
an  unlawful  act  a  legal  or  a  lawful  act,  and 
cannot  get  rid  of  the  intention  which  the  law 
says  necessarily  follows  the  commission  of  an 
unlawful  act. 

Well,  say  the  gentlemen  again,  the  President 
was  taking  the  advice  of  honored  and  honor- 
able gentieraen  in  the  public  service.  The 
Constitution,  as  the  Senate  well  know,  indi- 
cates who  shall  be  the  President's  advisers  ia 
such  a  case  as  this  of  the  removal  of  the  head 
of  a  Department.  That  Constitution  expressly 
declares  that  he  may  appoint,  and  thereby 
necessarily  remove,  the  present  Incumbent  by 
and  with  the  advice  and  consent  of  the  Senate. 
The  tenure- of- office  act,  following  the  Consti- 
tution, provided  further  that  he  may  for  suffi- 
cient reasons  to  him  appearing  suspend  the 
incumbent  and  take  the  advice  of  the  Senate, 
laying  the  facts  before  the  Senate,  wili  the 
evidence  upon  which  he  acted,  whether  the 
suspension  should  be  made  absolute.  The 
President  did  take  the  advice  of  the  Senate'; 
he  did  suspend  this  officer  whose  removal  he 
undertakes  to  prove  now  by  individual  opin- 
ions the  public  service  requires.  He  sent  no- 
tice of  that  suspension  to  the  Senate.  The 
Senate,  as  his  constitutional  adviser,  acted 
upon  it.  They  gave  him  notice  that  they 
advised  him  not  to  attempt  any  further  inter- 
ference with  the  Secretary  for  iie  Department 
of  War.  They  gave  him  notice  that  under  the 
law  he  could  not  go  a  step  further.  He  there- 
upon falls  back  upon  his  assumed  right,  and 
undertakes  to  defy  the  Constitution,  to  defy 
the  tenure -of- office  act,  to  defy  the  Senate, 
and  to  remove  the  Secretary  of  War,  and 
appoint  another  in  his  place  without  the  ad- 
vice and  consent  of  anybody  except  such  as  he 
chose  to  call  into  his  councils ;  and  now  he 
undertakes  to  justify  by  having  them  swear  lo 
their  opinions.  We  protest  against  it  in  the 
name  of  the  Constitution ;  we  protest  against 
itia  the  name  of  the  laws  eDa<!ted  in  pursuance 
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of  the  Constitution;  and  we  protest  against  it 
in  the  name  of  that  great  people  whom  we  this 
day  represent,  and  whose  rights  have  been  out- 
rageously betrayed,  and  are  now  being  auda- 
ciously defied  before  this  tribunal. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  quesdon. 

The  Secretary  read  as  follows : 

Qnttlion.  After  the  reatoration  of  Mr.  Stanton  to 
otaoe  difl  you  form  an  opinion  whether  the  good  of 
the  servioe  required  a  Secretary  of  War  other  than 
Mr. Stanton;  and  if  bo,  did  ;ou  oommunicate  that 
opinion  to  the  President? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
nil!  submit  the  question  to  the  Senate. 

Mr.  CONNBSS  called  forthejeas  and  nays, 
and  they  were  ordered;  and  being  taken,  re- 
sulted— yeas  15,  nays  35  ;  aa  follows : 


in  of  Tennessee.  Bo».  Iinm- 


bull.  Vat!  Winkle,  and  Vielters-I5, 

HAYS-Mesara.  Cameron,  Cattell,  Chandler,  Cole, 
Conkline,  Conneaa,  Corhelt,  Cragin  Davis,  Drake, 
Edmnnds,  Ferry,  Fesaend  on,  Ftelinshuyten,  Harlan, 
Hendersnn,  Howard,  Howe,  Morgan.  Morrill  of 
Maine,  Morrill  of  Vermont,  Morton.  Norton,  Nye, 
Patterson  of  New  Hainpahire.  Pomeroy.  Rnmaey, 
■  "■      er,  Tipton,  Willey,  Williams, 


So  the  question  was  decided  to  be  inadmis- 
sible. 

Mr.  JOHNSON".  Mr.  President,  I  send  to 
the  Chair  a  question. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Maryland. 

The  Secretary  read  as  follows; 
Did  you  at  any  time,  anl  when,  before  the  Presi- 
dent gave  tho  order  for  the  removal  of  Mr.  Stanton 
asBeorelary  of  War,  advise  the  Preaident  to  appoint 
some  other  peraoQ  in  the  place  of  Mr.  Stanton? 

Mr.  Manager  BUTLER.  To  that  we  have 
the  honor  to  object  aa  being  leading  in  form, 
and  not  only  in  form  bad,  but  being  covered 
by  the  vote  just  taten. 

Mr.  EVAETS.  I  auggeat,  Mr.  Chief  Jus- 
tice, that  the  objection  of  a  question  being 
leading  in  form  cannot  be  made  when  it  is  put 
by  a  member  of  the  court.  I  have  never  " " 
derstood  that  such  an  objection  could  be  ni 
It  impotes  to  the  court  the  idea  of  putting 
words  int«  iJie  witness's  month  to  lead  him. 

Mr.  Manager  BUTLER.  I  do  not  know, 
Mr.  President 

Mr.  DAVIS.  Mr.  Chief  Justice,  I  suggest 
whether  the  Managers  or  the  counsel  for  the 
defense  can  interpose  any  objection  to  a  ques- 
tion made  by  a  member  of  the  court? 

The  CHIEF  JUSTICE.  The  Chief  JusHce 
thinks  that  any  objection  to  the  putting  of 

from  the  court  itself. 

Mr.  Manager  BUTLER.  Whenever  that 
question  arises,  the  Managers  wish  to  be  heard 

Mr.  DRAKE.  I  object  to  the  putting  of  the 
question. 


The  CHIEF  JUSTICE.  The  only  mode  in 
which  an  objection  to  the  question  can  be 
decided  properlyia  to  rule  the  question  admis- 
sible or  inadmissible ;  and  that  is  for  the  Sen- 
ate. The  question  of  the  Senator  from  Mary- 
land haa  been  proposed  unquestionably  in  good 
faith,  and  it  addresses  itself  to  the  witness  in 
the  first  instance,  and  it  is  for  the  Senate  to 
determine  whether  it  shall  be  answered  by  the 
witness  or  not.  Senators,  the  question  is 
whether  the  question  propounded  by  the  Sena- 
tor from  Maryland  is  admissible. 

Mr.  HOWE,  Mr.  President,  I  should  like 
to  have  the  question  read  again.  I  did  not 
understand  it. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  propounded  to  the  witness 
by  the  Senator  from  Maryland. 

The  Secretary  read  as  follows : 

Queitioa.  Did  jou  at  any  time,  and  when,  before 
the  President  save  the  order  for  the  removal  of  Mr. 
Stanton  aa  Secretary  of  War,  advise  the  President  to 
appoint  some  other  person  than  Mr.  Stanton? 

Mr.  DRAKE.  On  that  question  I  ask  for 
the  yeaa  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,   resulted — yeas   18,   nays   82;    aa   fol- 

YEA3  — Messrs,  Anthony,  Bayard,  Buokalew, 
Dixon.  Doolittle.  Edmunde,  Feasenden.  Fonler. 
Grimes,  Henderson,  Hendrieks.  Johnson,  MoCreerr, 
Patterson  of  Tennessee,  RoaB,  Trumbnll,  Van  Win- 
kle, and  Viokera— 18. 

NAYS-Mesfra,  Cameron,  Cattell,  Chamiier,  Cole, 
Conkling.  Conneaa,  Corbett,  Cragin,  Davis,  Drake, 
Ferry.  FrclinKbuysen,  Harlan.  Howard,  Howe,  Mor- 
gan, Morrill  of  Maine.  Morrill  ofVermont,  Morton, 
'•    ■        -       -  •■    ■  ,f  NewH  ■  ■       *• 


id  Wade— 4. 

So  the  Senate  decided  the  question  to  be 
inadmissible. 

Mr.  STANBERY.  We  have  nothing  fur- 
ther to  ask  of  General  Sherman. 

Mr.  Manager  BINGHAM.  We  hare  noth- 
ing to  ask  of  General  Sherman. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
desires  to  ask  whether  the  counsel  for  the 
President  will  require  General  Sherman  again 
at  all  7 

To  this  question  no  response  was  made ;  but 
Mr.  Stanbery  and  Mr.  Manager  Butler  each 
engaged  in  conversation  with  the  witness. 

Mr.  COLE,  (at  two  o'clock  and  fifteen  min- 
utes p.  m.)     I  move  that  tho  Senate  take  a 

Tho  motion  was  agreed  to;  and  the  Chief 
Justice  resumed  the  chair  at  half  past  two 
o'clock,  and  called  the  Senate  to  order. 

The  CHIEF  JUSTICE.  Gentlemen  counsel 
for  the  President,  please  proceed  with  your 
evidence. 

R.  J.  Meios  sworn  and  examined. 

By  Mr.  Stakbbby  : 

QuMtiim.  What  office  do  you  hold? 

Answer.  I  am  clerk  of  the  supreme  court 
of  tho  District  of  Columbia. 
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Qaesiwn.  Were  ;ou  derk  of  Uiat  court  in 
February  Inst? 

Answer.  Yes. 

Question.  Have  joa  with  you  tire  affidavit 
and  warrant  under  whicli  Lorenao  Tliomas  was 
arrested  ? 

Ansvxr.  I  have.   [Produeingsome  papers.] 

Question.    Are  these  the  origioal  papers? 

Answer.  The  original  papers. 

Question,  Did  you  affix  the  seolofthecourt 
to  the  warrant? 

ATisuiei:  I  did. 

Question.  On  what  day? 

Answer.  On  the  22d  of  February  last. 

Question.  At  what  hour  of  the  day  ? 

Aameer.  It  was  between  twoaod  three  o'cloct 
in  the  morning  of  that  day? 

Qaeeiion.  At  what  place  ? 

Anaioer,  At  the  clerk's  office,  where  the  seal 


Question.  Who  brought  that  warrant  to  you  ? 
Answer.  I  do  not  know  the  gentleman  who 
brought  it  i  he  said  he  was  a  member  of  Con- 
gress, Mr.  Pile,  of  Missouri. 

Question.    He   aunounced  himself  as  Mr. 
PiLB,  of  Missouri? 

Answer.  Yes,  sir. 

Question.  He  then  brought  that  warrant  to 
you  at  jout  house  at  that  hour  in  the  morning? 

Answer.  Yes,  sir. 

Question.  And  you  went  then  to  the  clerk's 
office? 

Answer.  I  went  to   the   clerk's  office   and 
affixed  the  seal  and  attested  it. 

Question.  To  whom  did  you  deliver  the 
rant? 


Question.  The  marshal  was  not  there  a 

ATiswer.  No,  sir. 
Mr.  Maitager  BUTLER.  May  I  ask  to  what 
article  this  applies? 
Mr.  STANBERY.     What  article  1     It  does 


very  much  ts  our  answer,  as  you  will  find  when 
we  are  a.  little  further  along  in  the  case.  [To 
Ihe  witness,]  Have  you  the  warrant  here? 

Answer.  Yes,  sir,  I  have. 

Question.  Did  he  bring  the  affidavit  upon 
which  the  warrant  was  founded,  or  did  you  get 
that  afterward  ? 

Answer.  I  believe  all  the  papers 
I  think  BO  ;  but  1 
recollect. 

Mr.  STANBERY.  We  propose  to  read  these 
papers,  gentlemen,  [handing  the  warrant  and 
.ail.-:,  to  the  Managr—  "* 

-|T| 


ers  he  gav 
fit.     Ici 


Mr.  Manager  BUTLEIl,  (having  examined 
the  papers.)  I  understaud,  Mr.  President, 
that  the  counsel  fortbe  Pre^dent  offeriJie^- 


davit  and  'warrant  in  evidence.  Before  coming 
to  them,  I  should  like  to  ask  a  question  or  two 
of  the  witness.     I  suppose  that  is  our  right. 

Mr.  STANBERY.  About  the  papers  or 
what? 

Mr.  Manager  BUTLER.  About  the  thing 
you  have  been  examining  in  regard  to. 

Mr.  EVARTS.  That  is  all  we  have  been 
examining  about. 

Mr.  Manager  BUTLER.  Ipropose  to  exam- 
ine about  the  proof  you  have  already  put  in. 

Mr.  STANBERY.  Weare throughwiththe 
witness  as  soon  as  we  get  the  papers.  You  can 
take  him  now  and  cross-examine  him. 

Mr.  Manager  BUTLER.    Very  well. 

Cross-examined  by  Mr.  Manager  Bctlbr  : 

Question.  You  say  you  affixed  the  seal  about 
two  o'clock  in  the  morniug  of  the  22d  of  Feb- 

Answer.  Between  two  and  three  o'clock  ia 


them 


'"S-,,. 


Question.  Were  you  called  upon  to  get  up 
and  go  to  the  office  to  do  that  ? 

Answer.  I  was. 

Question.  In  cases  where  great  crimes  hav«. 
been  committed,  and  it  is  necessary  to  stop  the 
further  progress  of  crime,  you  have  been  aC'^ 
customed  to  do  that,  I  suppose  1 

Answer.  I  do  not  know  of  any  case  where 
that  was  necessary  to  prevent  a  crime.  I  have 
done  the  same  thing  in  habeas  corpus  cases, 
and  in  one  replevin  case  I  remember. 

Question.  Where  it  is  a  matter  of  conse- 
quence you  do  these  things  when  called  upon  ? 

Answer.  Certainly. 

Question.  It  is  nothing  unusual  foryou  to  do 

Ansfeer.  It  cannot  be  said  to  be  unusual.  I 
would  da  it  at  any  time. 

By  Mr.  Stanbbky; 

Question.  Have  jou  often  been  called  upon 
in  the  course  of  your  experience  at  night  ? 

Answer.  Only  three  times,  and  this  is  one 

Question.  Do  you  know  what  became  of  this 
extreme  case?  What  was  done  with  thia 
criminal  ? 

Answer.  I  was  not  present  at  the  examlaa- 

Mr.  STANBERY,  (to  the  Managers.)  Are 
you  through  with  the  papers? 

Mr.  Manager  BUTLER.  I  am  throngh  with 
the  papers. 

Mr.  STANBERY.     Very  well. 

Mr.  Manager  BUTLER.  I  have  the  honor 
to  object,  Mr.  President,  to  the  warrant  and 
affidavit  of  Mr.  Stanton  being  received  as  evi- 
dence in  this  cause.  I  do  not  think  Mr.  Stan- 
ton can  make  testimony  against  the  President 
by  any  affidavit  that  ha  can  put  in,  or  for  him 
by  any  proceedings  between  him  and  Lorenzo 
Thomas.  I  do  not  think  the  warrant  is  rele- 
vant to  this  case  in  any  form.  The  fact  that 
Thomas  was  arrested  has  gone  in,  and  that  ig 
all.    To  put  in  the  affidavit  upon  whiph  be 
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was  arrested  certainly  is  patting  in  res  inter 
alios.  It  is  not  a  proceeding  between  Thomas 
and  tbe  President :  but  this  is  between  Thomas 
tind  Stanton,  and  in  no  view  is  it  either  perti- 
nent or  relevant  to  this  case  or  competent  in 
any  form,  so  far  aa  I  am  instructed. 

Mr.  EVAETS.  Mr.  Chief  Justice  andSen- 
atora,  the  arrestof  General  Tbomasnas  brought 
into  testimony  by  the  Managers  and  tbey  ar- 
gued, I  believein  theiropeniug,  before  tbey  had 
provedit,that  that  waa  what  prevented  General 
Thomas  using  force  to  take  possession  of  the 
War  Office.  We  now  propose  to  show  what 
that  arrest  was  in  form  and  substance  by  the 
authentic  documents  of  it,  which  are  the  war^ 
rant  and  the  affidavit  on  which  it  was  based. 
The  affidavit,  of  course,  does  not  prove  the 
iacts  stated  in  it ;  but  the  proof  of  the  affidavit 
shows  the  fact  upon  which,  as  a  judicial  found- 
ation, the  warrant  proceeded.  We  then  pro- 
pose to  follow  the  opening  thug  laid,  of  this 
Jroceeding,  by  showing  how  it  tooli  place  and 
ow  efforts  were  made  on  behalf  oi  General 
Thomas  bj  habeas  corpus  to  raise  the  question 
for  the  determination  of  the  Supreme  Conctof 
the  United  States  in  regard  to  this  act. 

Mr.  Manager  BUTLER.  I  understand,  Mr. 
President,  that  if  this  affidavit  goes  in  at  all, 
it  is  then  evidence  of  a!l  that  it  states,  if  the 
gentlemen  have  a  right  to  put  it  in. 

Mr.  EVARTS.  I  said  otherwise ;  but  you 
can  have  your  own  conclusion.  We  do  not 
admit  it  to  be  so. 

Mr.  Manager  BUTLER.  That  is  my  con- 
clusion, and  that  is  what  we  should  claim;  and 
I  think  nothing  more  clearly  shows  that  it  can- 
not be  evidence  than  that  iact.  This  was  not 
an  attempt  of  the  Pceaident  to  get  this  matter 
before  the  court ;  it  was  en  attempt  of  Mr. 
Stanton  to  protecthimselffr  m  h    b 

had  been  tnreatened  in  two        a         b 
This  was  late  at  night.     Mr  S  a  w 

easily  judge  from  the  eviden       w  d 

&ai  nigbc  of  the  tbreals  load       B  ah 

threats  made  to  Wilkeson,  a  d  h  h  ts 
made  at  Wtllard's  Hotel,  and  h      g  m  d 

of  them  he  did  not  know  at  wh     h         b    m 
might  bring  his  masqueradera  upon  him,  and 
thereupon  he  took  care  to  protect  himself  at 
the  earliest  possible  hour. 

But  how  that  can  relieve  the  President  from 
crime,  how  that  shows  that  he  did  or  did  not 
commit  the  act  complained  of,  because  Stan- 
ton arrested  Thomas  orThomas  arrested  Stan- 
ton, is  more  than  1  can  conceive.  Suppose 
Stanton  had  not  arrested  Thomas,  would  it 
show  that  the  President  is  not  guilty  here  ?  Sup- 
pose he  did  arrest  him,  does  it  show  that  he  ia 
guilty  here  7  la  it  not  merely,  in  the  language 
of  the  law,  well  known  to  every  lawyer  in  the 
Senate,  res  inter  alios  acta — thinga  done  be- 
tween other  parties  than  the  parties  to  this 
record.  We  only  adverted  to  the  arrest  in 
putting  in  Thomas's  declaration  to  show  what 
effect  it  had  on  his  mind. 

Ml-.  EVARTS.     It  has  already  been  put 


proof  by  General  Thomas  that  before  he  went 
to  tht-  court  upon  this  arrest  he  saw  the  Presi- 
dent and  told  him  of  his  arrest,  and  the  Presi- 
dent immediately  replied  "that  is  as  it  should 
be;"  or  "that  is  as  we  wish  it  to  be,  the  ques- 
tion in  the  court."  Now,  I  propose  to  show 
that  this  is  the  question  that  was  in  the  courts, 
to  wit :  the  question  of  the  criminality  of  a  per- 
son accused  and  this  civil-tenure  biO.  And  I 
then  propose  to  susttun  the  answer  of  the 
President,  and  also  the  sincerity  and  Substance 
of  this  bis  statement  already  in  evidence,  by 
showing  that  (his  proceeding,  having  been  com- 
menced as  it  wasby  Mr.  Stanton  against  Gen- 
eral Thomas,  was  immediately  taken  hold  of 
as  the  speediest  and  most  rapid  mode,  through 
a  habeas  corpus,  in  which  the  President  or  the 
Attorney  General,  or  General  Thomas  acting 
in  that  behalf,  would  be  the  actor,  in  order  to 
bring  at  once  before  this  court,  the  supreme 
coutt  of  the  District,  the  question  of  the  valid- 
ity of  his  arrest  and  confinement  under  an  act 
claimed  to  he  unconstitutional,  with  an  imme- 
diate opportunity  of  appeal  to  the  Supreme 
Court  of  the  United  States  then  in  session, 
from  which  at  once  there  could  have  been  ob- 
tained a  determination  of  the  point. 

Mr.  Manager  BUTLER.  And  whenever 
that  is  proposed  to  be  shown  I  propose  to  show 
that  Mr.  Thomas  was  discharged  on  the  motion 
of  bis  own  counsel  from  arrest  by  the  judge. 

Mr.  EVARTS.  Very  well;  that  is  after- 
ward; w©  will  see  about  that;  we  will  prove 
our  case:  yon  can  prove  youra. 

Mr.  Manager  BUTLER.  Admit  this  and 
the  Senate  wili  be  traveling  into  the  question 
of  the  various  facta  taking  place  in  another 
court ;  and  I  have  not  yet  heard  any  of  the 
learned  counsel  say  that  this  did  not  come 
within  the  rule  of  res  inter  altos  acta — things 
done  between  others  than  partiesto  the  record. 

Mr.  EVARTS.  I  did  not  think  it  neces- 
sary. 

Mi.  MaT.Bgft';  BUTLER.  That  may  he  a. 
very  good  answer ;  but,  whether  it  is  necessary 
or  not,  is  it  not  so?  Is  there  a  lawyer  any- 
where who  does  not  understand  that,  and  who 
does  not  know  that  the  proceedings  between 
two  other  persons  after  a  crime  is  committed, 
never  yet  were  offered  in  evidence  to  show  that 
a  crime  was  not  committed. 

It  is  said  that  the  President  was  glad,  to  get 
this  matter  before  a  court.  Did  ho  see  that 
affidavit?  No.  Did  he  know  what  was  in  it? 
No.  All  he  knew  was  that  his  man  was  car* 
ried  into  court  on  some  process  which  the  man 
himself,  Thomas,  did  not  even  know  what  it 
was.  He  was  simply  arrested.  Mr.  Thomas 
himself  did  not  see  the  affidavit  at  that  time, 
did  not  know  anything  of  the  matter  except 
that  he  was  taken  by  the  marshal.  He  had 
never  seen  the  paper  on  the  evidence  here;  he 
did  not  even  know  for  what  he  was  arrested. 
All  he  knew  was  that  he  was  arrested  for  some- 
thing or  other  ;  whether  it  was  for  heino  at  the 
masquerade  ball  the  night  hefore,  masved,  or- 
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13  he  could  n 


he  said  to  the  President,  "  they  have  arrested 
me"^for  which  of  his  virtues  or  for  which  of 
his  Crimea  nobody  Itnew— he  did  not,  he  does 
not  say  that  be  ever  saw  any  paper  in  any 
form ;  but  he  siraply  went  to  the  President  and 
told  him  "I  am  arrested."  And  what,  then, 
did  the  President  say ?  "That  ia  where  I 
want  you  to  be,  in  court."  I  should  have 
thought  he  wanted  him  anywhere  else  except 
in  the  War  Office  {  and  that  is  all  the  testimony 


Now, 


ofar. 


.  they  propose  to  put  in  Mr.  Stanton's 
affidavit.  It  is  eKceedingljgood  reading,  gen- 
tlemen of  the  Senate,  and  sets  forth  the  case 
with  great  luminousness.  It  shows  the  terror 
and  darm  of  the  good  citizens  of  the  District 
of  Columbia  when  at  night  men  who  are  known 
to  be  men  of  constancy  and  steadfastness,  men 
representing  important  districts  in  Congress, 
felt  it  was  their  duty  to  call  upon  the  chief 
justice  of  the  supreme  court  of  this  District 
to  interpose,  felt  that  it  was  their  duty  to  call 
up  the  venerable  clerk  of  that  court  in  the  dead 
of  nieht  to  get  a  warrant,  and  felt  that  it  was 
theicduty  to  take  immediate  means  to  prevent 
the  consummation  of  this  crime;  It  shows  the 
terror  and  alarm  which  the  unauthorized,  ille- 
gal, and  criminal  acts  of  this  respondent  had 
thrown  this  city  into  at  that  hour,  Undonbt- 
edly  all  that  is  in  the  affidavit;  undonbfedly  all 
that  can  be  shown ;  and  then,  thank  God,  we 
have  before  the  Senate  and  the  people  of 
America  this  appeal  to  the  laws  by  Mr.  Stan- 
ton, which  this  criminal  respondent  never 
nndertook,  either  before  or  since,  although 
furnished  with  all  the  panoply  of  legal  attack 
and  defense  in  the  Attorney  General.  He 
never  brought  his  quo  warranto;  he  never 
brought  any  process  ;  he  never  took  any  step 
of  himself,  nor  had  he  for  a  year. 
All  that  will  appear  doubtless,  and  we  should 


be  ^lad  ti 


am;  but  I 
I  thinli  we 
as  they  can 


in,  provided  it  did  not  open 
ns  01  unexplored  and  uncertain, 

{roper  evidence,  opening  entirely 
f  you  are  ready  to  go  into  it  I 
ly  it  does  not  belong  to  this  case. 
!in  make  quite  as  much  out  of  it 
but  it  is  no  portion  of  this  case. 
.  act  of  the  President ;  it  has  noth- 
ing to  do  with  the  President;  the  President 
never  saw  these  papers  upon  any  evidencehero ; 
and  what  Mr.  Thomas  did,  and  what  Mr.  Stan- 
ton did,  tliey  themselves  must  stand  by. 

Mr.  STANBBRY.  Ibelieveoarhourhaanot 
expired,  and  I  wish  upon  this  matter  to  address, 
Mr.  Chief  Justice,  a  few  words  to  the  Senate- 
Senators,  there  are  two  grounds  upon  which 
we  ask  the  admission  of  this  testimony.  First 
of  all,  there  are  already  in  evidence  the  decla- 
rations of  the  President  that  he  made  this  re- 
moval to  bring  the  question  of  that  law  to  the 
consideration  of  the  courts.  That  is  already 
in  evidence,  and  as  to  that  the  Managers  say  it 
is  kU  pretense,  all  a  subterfuge. 


Mr.  Manager  BUTLER.  Where  in  evidence  ? 

Mr.  8TANBERY.  Among  other  things  in 
a  place  that  I  need  not  refer  to  now,  the  speech 
of^the  honorable   Manager  who   opened   the 

Mr.  Manager  BUTLER.  If  you  will  take 
my  speech  as  evidence  I  am  very  glad.  That 
is  the  best  evidence. 

Mr.  STANBERY.  Not,  except  as  a  last 
resort,  for  anything.  The  gentjeman  has  re- 
peated that  this  is  all  pretense  of  askingto  get 
into  the  courts,  that  it  is  a  subterfuge,  an  after- 
thought, a  mere  scheme  on  the  part  of  the 
President  to  avoid  the  consequences  of  an  act 
done  with  another  intention  Uian  that.  Again, 
what  sort  of  a  case  have  the  Managers  at- 
tempted to  make  against  the  President  upon 
his  intentions  with  regard  to  the  occupation  of 
the  War  Office  by  Thomas  ?  Thej  have  sought 
to  prove  that  the  intentidns  of  the  President 
were  not  to  get  it  bylaw  but  to  get  it  by  intim- 
idation, threats,  and  force  ;  they  have  gone 
into  this  themselves  to  show  the  intent  of  the 
President,  and  how?  They  have  given  the 
decimations  of  Thomas  as  to  his  purpose  of 
using  threats,  intimidation,  or  force,  and  claim 
that  those  declarations  bind  the  President,  and 


as  to  his  intention  to  enter  the  office  by  force 
and  intimidation  are  to  be  considered  the  dec- 
larations of  the  President,  and  as  evidence  of 
his  intent.  Oh!  saythe  gentlemen,  thattfaing 
was  stopped  by  this  prosecution;  the  prompt 
arrest  of^  General  Thomas  next  morning  was 
the  only  thing  that  defeated  the  accomplish- 
ment of  the  purpose  that  was  in  the  mind  of 
the  President  and  in  the  mind  of  General 
Thomas. 

Mr.  Manager  BUTLER.  I  did  not  say  so. 
Thomas  said  so. 

Mr.  STANBERY.  Thomas  said  sol  The 
Senate  will  bear  me  witness  who  said  so,  who 
called  that  a  subterfuge,  and  who  called  that 
a  pretense  I  We  wish  to  show  what  was  this 
proceeding  got  up  at  midnight,  as  the  learned 
Manager  says,  in  view  of  a  great  crime  just 
committed  or  about  to  be  committed ;  got  up 
under  the  most  pressing  necessity,  with  a 
judge,  as  we  will  show,  summoned  from  his 
bed  at  an  early  hour  on  that  winter  morning, 
the  22d  of  February,  at  two  o'clock — a  judge 
brought  from  the  bench,  such  waa  the  urgent 

use  of  force  and  intimidation  to  remove  him 
from  that  office.  We  shall  show  that  having 
had  hini  arrested,  held  to  bail  in  $5,000,  the 
time  of  the  trial  or  further  hearing  of  this 
great  criminal  having  been  fixed  for  the  next 
Wednesday,  all  this  oeing  done  on  the  prior 
Saturday,  when  he  got  there  on  that  day  it 
turned  out  thus;  "Why  we  have  got  no  crim- 
inal at  all ;  General  Thomas  is  just  as  good  a 
citizen  as  we  have  in  this  community."  Gen- 
eral Thomas's  counsel  say  to  the  coart,."He 
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is  surrendered  {  he  is  in  custody;  and  we  do 
that  for  Ihc  purpose  of  moving  a  ftofteoseoi^Ma." 
As  soon  as  that  purpose  was  announced,  all 
at  once  this  great  criminal  and  this  great  crini- 
inal  act  immediately'  disappear,  and  the  judge 
sa;s,  "This  is  all  nothing  atall  that  we  have 
had  against  }>ou,  General  Thomas ;  we  do  not 
even  want  to  ask  you  to  give  hail ;  on  the  con- 
trary, 1  dismiss  you."  And  the  counsel  for 
Mr.  Stanton,  who  were  there  on  that  morning, 
and  who  had  seen  this  great  criminal  punished, 
or,  at  any  rate,  put  under  bonds  for  good  be- 
havior, expressly  consent  to  what?  Not  merely 
that  he  shall  be  put  at  large  under  bonds ;  not 
merely  that  he  sTiall  give  bonds  for  his  good 
behavior,  but  that  he  shall  be  absolutely  dis- 
charged and  go  free,  just  as  if  there  was  no 
prosecution  at  alt;  not  bound  over  to  the  next 
term  of  the  court,  but  totally  discharged,  and, 
as  we  shall  show  yod,  discharged  for  the  very 
purpose  of  preventing  what  was  then  in  prep- 
aration, the  presentation  of  a  habeas  corpus, 
that  tlie  case  might  be  got  immediately  to  the 
Supreme  Court  of  the  United  States,  then  in 
sesBion,  the  only  ready  way  in  which  the  ques- 
tion could  be  brought  before  the  courts  and 
decided  for  any  purpose  of  any  value.  Sen- 
ators, is  that,  too,  to  be  excluded?  I  trust  not. 

Mr.  Manager  BUTLER.  I  did  not  mean  to 
trouble  the  Senate  again ;  but  one  or  two  state- 
ments of  fact  have  been  made  to  which,  I 
think,  I  must  call  your  attention.  First,  it  is 
said  that  Mr.  Thomas  was  discharged  wholly. 
That  depended  upon  the  chief  justice  of  that 
court.  If  you  are  going  to  try  him  by  impeach- 
ment, wait  until  after  we  get  through  wuh  this 
ease.  One  trial  atatameis  sufficient,  Ishetobe 
tried  because  he  did  not  do  his  duty  under  the 
circumstances?  Neither  Mr.  Stanton,  nor  your 
Honor,  nor  anybody  else  has  any  right  to  judge 
of  the  act  of  that  court  until  he  is  uere  to  de- 
fend himself,  which  the  cliief  justice  of  the 
supreme  court  of  the  District  of  Columbia  is 
ftiDply  able  to  do. 

Then  there  is  another  pi 
take'into  consideration.  It 
had  become  a  good  citi 


o  that.     I  i 


I  belie' 


it  which  I  wish 
I  said  that  Thomas 

J  body 
e  fight 


but  he  himself  testifies  thi 
out  of  him  the  neixt  morning  after  this  process, 
and  they  put  in  then  that  he  agreed  to  remain 
nentral.  Then  there  was  no  occasion  to  hold 
him  any  longer.  He  took  a  drink  to  seal  the 
neutrality.  Do  they  not  remember  the  testi- 
mony that  on  the  next  morning  after  this  he 
and  Stanton  took  a  drint  and  agreed  to  remain 
neutral,  and  they  held  up  the  glasses  and  said, 
"  This  IS  neutral  ground  nowf'  What  was  the 
use  of  holding  him  any  further? 

Mr.  STANBERY.     Thatis,  betook  a  drink 
with  the  great  criminal  I 

Mr.  Manager  BUTLBB.  He  t«ok  a  drink 
with  the  President's  tool;  that  it 
thing  was  settled.  The  poor  old 
and  complained  that  he  had  not  had  anything 
to  eat  or  drink,  aid  in  tender  mercy  to  him 


Mr.  Stanton  gave  him  something  to  drink  ;  and 
he  says  that  from  that  hour,  if  he  had  nut 
before,  he  has  never  had  an  idea  of  force. 
What,  then,  was  the  use  of  holding  him? 

Now,  I  wish  to  call  the  attention  of  the  Sen- 
ate to  another  statement  of  fact,  and  that  ia, 
thafthey  did  not  hold  him  to  keep  the  peace. 
Why,  the  next  morning  he  was  told  that  he 
was  not  held  to  keep  the  peace.  He  said  that 
here  to  the  Senate  upon  his  oath,  and  be  in- 
sisted upon  putting  it  in;  I  objected,  but  he 
said  it  was  necessary  for  him  to  make  that  point, 
and  then  I  yielded  that  he  might  do  it.  He 
said  to  the  Senate  that  the  judge  told  him, 
"This  does  not  interfere  in  any  way  with  your 
duties  aa  Secretary  of  War." 

But  there  is  still  another  thing.  This  uncon- 
stitutional law  has  been  on  the  statute-book 
since  a  year  ago  last  March.  The  learned 
Attorney  General  of  the  United  States  stands 
before  me.  Where  is  the  writ  of  quo  warranto 
which  it  was  his  duty  to  file? 

Mr.  STANBERY.  I  will  show  it  to  you  right 
away,  as  soon  as  I  get  through  this  testimony. 

Mr.  Manager  BUTLER.  Then  it  will  be 
the  first  exhibition  that  has  ever  been  made  to 
any  court  in  the  United  States  of  it,  if  it  is 
shown  to  me.  -  I  suppose  it  has  been  prepared 
since  as  part  of  this  defense.  Where  is  the 
guo  warranto  filed  in  any  court,  Judge  Cart- 
ter's  court,  or  anybody  else's  court?  Where 
is  the  pfoeeeding  taken?  He — I  put  it  to  him 
as  a  lawyer,  dare  he  deny  it? — he  is  the  only 
man  in  the  United  States  that  could  file  a 
quo  warranto,  and  he  knows  it.  He  is  the 
only  man  who  could  initiate  this  proceeding, 
and  he  knows  it.  And  yet  it  was  not  done; 
and  still  he  comes  here  and  talks  about  putting 
in  the  quarrels  between  Mr.  Stanton  and  Mr. 
Thomas  over  this  matter.  They  are  res  inter 
alios,  I  say  again — things  done  between  others — 
and  they  have  nothing  more  to  do  with  this 
case,  and  hardly  as  much  as  the  fact  which  the 
President  with  his  excellent  taste,  and  the 
excellent  taste  of  his  counsel,  drew  out  here 
against  my  objectiouj  that  Mr.  Stanton  when 
this  man  Thomas  claimed  that  he  was  fainting 
for  want  of  his  breakfast  and  his  drink,  gave 
him  a  drink. 

The  UHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 

Mr.  STANBERY.  It  is  the  affidavit,  if  the 
court  please,  that  we  offer  in  evidence. 

The  CHIEF  JUSTICE.  What  does  the 
affidavit  relate  to? 

Mr.  STANBERY.  It  is  that  upon  which 
the  warrant  was  issued— the  affidavit  by  Mr. 
Stanton,  and  the  warrant  for  the  arrest  of 
Thomas  founded  on  that  affidavit.  We  ofi'er 
the  two  papers. 

Mr.  EVARTS.  To  be  followed  by  the  other 
proof  which  we  have  stated. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  the  affidavit  upon  which  the  arrest  was 
made  is  competent  testimony,  as  it  relates  to 
a  transaction  npon  which  Mr.  Thomas  has 
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already  been  examined,  and  aa  it  maj  be  ma- 
terial to  show  the  purpose  of  the  President  to 
resort  to  a  court  of  law.     He  wiil  be  happy  to 

§ut  the  question  to  tke  Senate  if  any  member 
esires  it.  (NoSenator  being  heard  to  speak.) 
Read  the  affidavit. 

Mr.  Manager  BUTI-ER.  Does  jour  Honor 
understand  that  the  afii davit  is  admitted? 

The  CHIEF  JUSTICE.     Yes,  sir. 

Mr.  Manaeer  BUTLER.  I  heard  one  Sen- 
ator ask  for  the  question  to  be  put. 

The  CHIEF  JUSTICE.  Does  any  Senator 
ask  the  question  to  be  put? 

Mr.  CUNNBSS.  I  asked  that  the  question 
be  put,  and  I  now  ask  for  the  yeas  and  nays 
upon  it. 

The  jeas  and  naya  were  ordered. 

Mr.  HOWARD.  I  wish  the  question  might 
be  read.     We  do  not  fully  understand  it. 

TheCHIBF  JUSTICE.  The  Chair  will  state 
that  the  counsel  for  the  President  propose  to 
put  in  the  affidavit  upon  which  the  arrest  of 
General  Thomas  was  made  on  the  morning,  1 
think,  of  the  22d  of  February. 

Mr.  JOHNSON.  It  is  impossible  to  decide 
without  knowing  what  the  paper  is. 

The  CHIEF  JUSTICE.  WiU  the  counsel 
State  what  they  propose  to  prove  in  writing? 

Mr.  EVAETS.     1  will  read  the  affidavit. 

Mr.  Manager  BUTLER.  We  object  to  that. 
Then  it  is  in. 

The  CHIEF  JUSTICE.  Objection  is  made 
to  reading  the  affidavit.  If  the  counsel  will 
stale  what  they  propose  to  prove  In  writing  it 
will  be  better. 

Mr.  8TANBERY.  We  propose  to  offer 
an  affidavit  made  by  Mr,  Stanton  on  the  night 
of  the   yiet  or  morning  of  the  2ad  of  Feb- 

'"l^e  CHIEF  JUSTICE.  You  will  state  it 
in  writing. 

The  proposition  having  been  reduced  to 
writing, 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  proposition  of  the  couQsel  for  the 
President. 

The  Secretary  read  as  follows ; 

■We  offer  a  warrant  of  itrreat  of  General  Thomas, 
dated  Februar)'  22, 1863.  and  the  afiidavit  on  which 
the  warrant  issued. 

The  yniEF  JUSTICE,  Senators,  you  who 
are  of  opinion  that  the  evidence  proposed  to 
be  offered  by  the  counsel  for  the  President  is 
admissible,  will,  as  your  names  are  called, 
answer  yea;  those  of  th 
nay.     The  Secretary  will  call  the 

The  question  being  taken  by  yeas  and  nays, 
resulteil-^yeas  34,  nays  17  ;  as  follows; 

YEAS.— Messrs.  Anlhonr.  Bayard.  Bnckalew,  Cat- 
toll.  Cole,  Corbott,  Cragin,  Davis,  Disoo.  DooUttle, 
Fcseenden.  Fowler.  Frelinghuvsen.  Orimea,  Hen- 
derson, Hendricks,  Johnson.  McCreeFV.  Morrill  of 
Maine.  Morrill  of  Vermont.  Morton,  Norton.  Pat- 
terson of  New  Hampshire,  PatterBon  of  Tennessee. 
Pnmpr-fir.  Rosa.  Sherman,  Sumner,  Trumbull.  Va- 
ckors.  Wilier.  Williams,  and  Ytttes-M. 


JSAIS.— Mewrs.   vamerun,   I 
Conness,  Drake,  Edmunds,  Sen 


lowo,  Morgan,  Nye,  Ramsey,  Stewart,  Thayer,  Tiii- 

'S'OT  VO 
Wade— 3. 

So  the  Senate  decided  that  the  offer  of  tlie 
counsel  should  be  admitted. 

Mr.  BVARTS.   I  will  read  the  papers.  The 


Couies  Edwin  M.  Stanton,  of  theoity  of  WaahluK- 
on,  in  the  said  Diitciot,  and  upon  oath  says  that  on 
he  21st  day  of  February,  A.D.  1868,  he.  the  said 
Mwin  M.  Stanton,  duly  held  the  office  of  Seoretary 
or  the  Department  of  War.  under  and  accordini  to 
he  Constitution  and  laws  of  the  United  States ;  that 
le  had,  prior  to  said  21at  day  of  February,  A.  D.  1988. 

j..r ---'-land  appointed  to  thesaidoffiou 

b7  the  President  of  the  United 


States,  and  that  hL.„ 
mitted  in  due  form  of 
ted  States,  and  his  ea 


he,  tbe  said  Edwin, 
aid  office,  and  take< 
oaths  required  by  la 


iththeadvloeof 

M.  Stanton,  had 

out  and  sub- 


sion  of  said  oBice  and  Doribrminc  the  duties  tfaereaf 
on  said  21st  das  of  ITebruary,  A^D.  1668.  and  he  had 
never  resigned  said  offles,  or  been  legally  dismissed 
therefrom,  and  he  claims  that  he  does  now  legally 
bold  saidoffiee,  and  is  entitled  Ifl  all  the  rights,  priv- 
ileees,  and  powers  thereof. 

And  the  said  Edwin  M.  Stanton  on  oath  fDrther 
states  that  on  said  21st  day  of  Febrnary.  1S68.  in  the 
eityofWasbingtonaforesaid,  Andrew  JohDEon.  Pres- 
ident of  the  United  States,  made  and  issued  an  order 
in  writing  under  his  band,  wlthintent  and  purpose 

thesaidoffieeofSeoretaryfor  the  Department  of  War. 
and  aathoriiing  and  empowering  Larenso  Thomas 
Adjutant  General  of  the  Army  of  the  United  States, 
to  act  as  Secretary  of  War  ad  ialirwt,  and  directing 
him,  the  said  Thomas,  to  immediately  enter  npan  the 
discharge  of  theduties  pertaining  to  that'Office.  And 
your  amant  farther  states  that  the  sajd  pretended 
order  of  removal  of  him  th>in  the  said  office  of  Seo- 
retary ot  War  is  wholly  illegal  and  loid  and  contrary 
to  the  express  pro  vi^oD  SOI  an  act  duly  passed  by  the 
Congress  of  theUnited  States  on  tho2dday  of  March, 
A.  D.  1867,  entitled"  An  aet  regulatingthe  tenureof 


order  of the  Pi 


.  the  said  pretended  ai 
Far  ad  tnJenn.  and  on 
affiant  a  eopy  of  the  e 


>e  said  Tl 


if  Washini 
leliver 

Andre 

to  deliver  to 


imas,  all  the  records,  books,  papers,  an 

, 3  property  now  in  Ms(the  affiant's)  cut 

tody  and  ohaige  aa  Seeretary  of  War.  And  yav.. 
affiant  tnrther  slates  on  oath,  and  that  he  is  infomed 
andbelievestbatthesaiillhomaahaB,;        "    '       * 

WsibingtoD  and  Dbtriet  afbresaid,  e: 

attempted  to  exeraise  the  duties  of  Secretary  of  War, 
-"'  '■-  iasQoorders  se  snob,  and  ~.     .  -     . 


infori 


- and  threatens  til -  ..... ,, 

le  Secretary  of  War  in  the  War  Department,  asd 
ibly  take  the  possession  and  control  thereof  under 
laid  pretended  appointment  bytho  President  of 

id  your  affiant  alleges  that  the  appointment 
u:.i,  li,.  ,^j^  Thon-—  -'-'—  ■-  --•  --^-- 
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Thomas,  by  nooaptinB;  such  appointment,  and  there- 
nnder  eiercising  sail  attempting  to  exercise  the 
dntias  of  Secretary  of  War,  baa  violated  theprosia- 
iona  of  the  fifth  aection  of  the  act  above  referred  tu, 
and  thereby  haa  been  guilfy  of  a  high  luisdemeanDr. 
KndsDbJBeted  himself  to  the  pains  and  penalties  pre- 
Miibed  in  said  fifth  section  against  any  person  com- 
mitting sooh  oSiBOse. 

WherenpoQ  yonr  affiant  praya  that  a  warrant  may 
be  iaaned  against  Loroniu  T homna,  and  that  he  may 
be  thereupon  arreated  and  btoughr.  bt ' 


1 sueh  e> 


with  OB  the! 


EDWIN  M.STANTOS. 
Sworn  and  subscribed  before  me  this  21st  day  of 
February,  A.  D.  1B68. 

D.  K.  CARTTBR.  aiV/inMee. 
^Swpm  toand,aubacribed  before  me  by  Edi  '    " 


le  cltyof  WnBhington.ia  the  Diatrict  of 
Lis22d  day  of  February.  1868. 

D.  K.  CARTTBR.  Chief  JiutUe. 


Colombia,  this  22d  day  of  fe 
D.  K.  Cj! 
The  warrant  ia  dated  the  22d  of  February, 

Mr.  STANBEBY.  First  the  21st  and  then 
the  liSd,  It  IB  dated  before  twelve  o'eloek, 
and  then  after  twelve  o'clock. 

Mr.  BVABTS.  It  is  sworn  to  twice,  once 
on  the  Slat  and  onceonthe  22d.  The  warrant 
is  &i  follows: 

United  Slalei  ofAmtrica.  Biilrict  of  OoUmbia.  »».— 
To  CaVkd  S.  GoodiDC,  United  States  marahal  for  the 
District  at  Columbia:  I,  David  K.  Csrttet,  Chief  Jua- 
tice  of  the  auprems  oonrt  of  the  Distriet  of  Colum- 
bia, hereby  oommandyou  to  arrest  Loienio  Tliomns 
of  aaid  DlslrioC  forthwith,  and  that  you  bare  the  said 
Loienwi  Thomai  befbre  me  at  tbe  ehambcra  of  the 
B^d  supreme  eoort in  theeity  of  WaahingtOD.farih- 
wich,  to  anawer  to  the  charge  of  a  high  misde- 
meanor in  thia,  that  on  the  2lBt  day  of  Bebrnary, 
1868.  in  the  Diatrict  of  Columbia,  be  did  unlawfully 
aeoapt  the  appointment  of  the  office  of  Secretary  of 
War  adiitlerim.xBi  did  then  and  there  unluwfuUy 
hold  and  exercise  and  attempt  to  hold  and  eierciae 

entitled  "An  act  regulating  the  tenure  of  certain 
civil  officea,"  passed  March  2,  1S6T.  and  hereof  faU 


Chief  Juttice  of  the  Swreme  Court  of  the  Dutri-A  or 
OoltaiJiia. 

Atteat:  B.  J.  MEIGS,  CTn-jt. 

The  marshal's  return  is  as  follows ; 

WjaHiNQTON  Cut,  D.  C,  Februarv  22, 186B. 
The  within  writ  came  to  hand  at  seven  o'clock  a. 

Thomas  at  eight  o'clock  a.  m.,  and  Inow  return  thia 
writ  and  bring  him  before  Chief  J  ustice  Canter  at 
nineoooc    a.  m.  o  to-  ^;4yjj,  g_  goQpjpjg^ 
Uailed  Slalei  Uarthai.  J>.  C. 

By  Mr.  Stakbert  : 

Question.  Mr.  Meigs,  I  perceive  thia  is  a 
juMe'a  warrant  at  chambers? 

Answer.  Yes,  sir. 

Question.  Are  jou  in  the  habit  of  keepitig 
any  record  further  thati  filing  the  papers,  or 
did  yon  make  any  record  further  tliao  filing 
the  papers  of  that  proceeding? 

Answir.  When  the  recognizance  waa  exe- 
cuted, that  was  put  upon  tbe  docket  of  tbe 
court.     You  will  aee  that  tbe '- 


Question.  The  reeogtiizance  of  bail? 

Answer.  As  aoon  as  that  ia  done  the  C! 

are  all  put  upon  tbe  docket  of  tbe  cour 


order  that  it  may  appear  how  thn  defendant  is 
discharged,  or  what  becomes  of  him 

Question.  Well,  baa  thia  delendant  been 
discharged? 

Mr.  Manager  BUTLER.  Stay  a  moment 
That  will  appear  by  tbe  record 

Tbe  WiTKEss.  Yes;  (hat  will  appear  by 
the  record. 

By  Mr.  Stanbery; 

Question.  Havejouarecord  of  the  discharge 
also? 

Answer.  The  docket  shows  that. 

Question.  Is  that  the  docket  of  the  judge  or 
the  docket  of  the  court? 

Answer.  The  docket  of  the  court. 

Question.  Does  the  judge  return  the  case 

Answer.  The  recognizance  of  course  ia  re- 
turned into  court. 

Question.  I  am  n       p    It  h  gn 

zance:  I  am  speaking        h      aa 

Answer.  The  recog  wa       k         p 

that  caae,  and  was  d  d 

was  entered  upon  th    d     k  h 

Question.  You   m  k  d  h 

Ansvter,  No;   no  d  h         p  p 

They  are  filed,  and  a  p  b 

record  of  the  case  a 

Question.  Have  j  g  d  w  h 


brought. 

Mr.  STANBERY  {       b  „  W 

will  have  the  docket  if  you  require  it,  gentle- 
men.    Do  yon  want  that  formal  matter? 

Mr.  Manager  BUTLER.     A  little  more  than 
that, 

Mr.  STANBERY.     Do  you  want  us  to  pro- 
Mr.   Manager  BUTLER.      I  do  not  want 
anything,  eKcept  1  shall  object  to  any  incom- 
petent testimony. 

Mr.  STANBERY.     You  can  take  this  wit- 


Mr,  Manager  BUTLER.      That  h 
Meigi 


I,  Mr. 


STANBERY,  Mr.  Meigs,  will  jou 
bring  this  docket  that  contains  this  entry  t 

Amneer.  Yea,  sir. 

Mr.  Manager  BUTLER,  (to  the  witness.) 
A  single  word.  Will  you  not  extend  the  rec- 
ord as  far  as  you  can,  and  bring  us  a  certified 
copy  of  thia  case  as  it  will  appear  after  being 

Mr.  STANBERY.     CallMr,  Clephane. 

Mr,  JOHNSON,  (sending  a_  question  to  the 
desk.)  Mr.  Chief  J  ustice,  I  desire  to  putaqnea- 
tion  to  General  Sherman.  He  is  in  the  room, 
I  believe. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  tbe  question.  To  whom  does  the  Sen- 
ator from  Maryland  address  it? 

Mr.  JOHNSON.  General  Sherman.  He 
is  in  tbe  court,  I  understand. 
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WiLUiM  T.  Sherman  recalled. 
The  Secretory  teaii  the   question   of   Mr, 
Johnson,  as  follows; 

When  the  PTesident  tender^tovou  tbe  office  of 
Secrotary  of  War  ad  interim  on  the  27th  of  Janaary. 


did  Le, 


UryofWi 


e  very  time  of  making  such  tender,  it 


Mr.  Manager  BINGHAM.  We  object  to 
the  question  as  being  witbln  the  ruling  of  the 
Senate,  and  incompetent. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
nill  submit  that  question  to  the  Senate. 

Mr.  DRAKE.  Upon  that  question  I  ask 
for  the  yeas  and  na;s. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE,  Senators,  you  who 
are  of  opinion  that  the  question  proposed 
by  the  honorable  Senator  trom  Maryland  ia 
admissible,  nil!,  as  your  names  are  called, 
answer  yea;    those   of  a   contrary   opinion, 

Mr.  JOHNSON.  Before  the  roll  is  called 
I  ash  that  the  question  be  read  again. 

The  Secretary  again  read  the  question. 

The  question  being  taken  by  yeas  and  nays, 
resulted— yeas  26,  nays  22 ;  as  follows : 

TEAS— Messrs,  Anthony.  Bayard,  Buotalew,  Cole. 
Davia,  Diion.  DooIitUe.  Feaaenden.  Fonlei,  Fre- 
linghBysen.Gtimej,  Henderson,  Johnson,  McCreary, 
Morrill  of  Maine.  Morrill  of  Vermont.  Morton. 
Norton,  PatlensOE  of  Tennessee.  Boss.  Sherman, 
Sumner,  Trumbull,  Von  Winkle,  Vickers,  and 
Willey-26. 

NAVS— Meisra.  Cattell.  Chandler.  Conkling,  Con- 
ness,  Co^bet^  Crasin,  Drake.  Edmunds,  Ferry.  Har- 
lan, Howard.  Howe,  Morgan,  Nye.  Pomeroy.  Ram- 
ley,  Stenart.  Thayer,  Tipton,  Williamd,  WilHOn.  and 
Yate8-22, 

NOT  VOTINfl-Messrs.  Cameron.  Hendricits.  Pat- 
terson of  Hew  Hampshire,  Saulehury,  Sprague,  and 
Wade-6. 

The  CHIEF  JUSTICE.  On  this  question 
the  yeas  are  2G  and  the  nays  22,  So  the  ques- 
tion is  admitted  aJid  will  be  put  to  the  witness. 
The  Secretary  will  read  the  question  again. 

The  Secretary  read  the  question  to  the  wit- 
ness, as  follows : 

BtoTtiie  1 


The  Witness,  He  stated  to  me  that  his 
pucpose-" — 

Mr,  Manager  BUTLER.  Stay  a  moment. 
The  question,  Mr.  Chief  Justice,  was  whether 
he  did  state,  not  what  he  slated.  We  want  to 
object  to  what  he  stoted. 

Mr.  EVARTS.     Answeryesor  no,  General. 

Answer.  Yes. 

The  CHIEF  JUSTICE.  The  witness  an- 
swers that  he  did. 

By  Mr.  Stanbery; 

Question.  What  purpose  did  he  state? 

Mr.  Manager  BINGHAM.  To  thatwe  object. 

Mr.  Manager  BUTLBB.  The  counsel  had 
dismissed  this  witness,  and  he  is  not  to  be 
brought  back,  on  a  question  of  the  court,  for 
the  purpose  of  counsel  opening  the  case  again. 


The  CHIEF  JUSTICE.  The  Chief -Tusdce 
thinks  it  is  entirely  competent  for  the  Senate 
to  recall  any  witness, 

Mr.  Manager  BUTLER.  I  have  not  ob- 
jected to  the  Senate  recalling  a  witness. 

The  CHIEF  JUSTICE.  The  Senate  has 
decided  that  the  question  shall  be  put  to  the 
witness.  That  amounts  to  a  recalling  of  him, 
and  the  Chief  Justice  is  of  opinion  that  the 
witness  is  bound  to  answer  the  questions. 
Does  any  Senator  object? 

Mr.  Manager  BUTLEE.  We  understand 
that  the  only  question  be  has  been  recalled  for 

Mr,  EVARTS.  '  We  have  asked   another 

'^"mV'jOHNSON,  I  propose  to  add  to  it— I 
thought  my  question  included  that— if  the  Pres- 
ident did,  what  did  be  state  that  his  purpose 
was? 

Mr.  Manager  BINGHAM.  To  that  we  ob- 
ject ;  and  we  ask  the  Senate  to  consider  that 
the  last  clause  suggested  now  by  the  honorable 
Senator  from  Maryland,  "  And  what  did  the 
President  say,"  is  the  rery  question  which  the 
Senate  this  day  did  solemn!^  decide  adversely 
to  its  being  put,  and  it  so  decided  on  Saturday  ; 
in  short,  ue  last  clause  now  put  to  the  witness 
by  the  honorable  Senator  from  Maryland  ia. 
What  did  the  President  say?  making  the  Pres' 
ident'a  declarations  evidence  for  himself  when 
they  are  not  called  out  by  the  Government.  It 
was  suggested  by  my  associate  in  argument  on 
Saturday  that  if  that  method  were  pursued  in 
the  administration  of  justice,  and  the  declara- 
tions of  the  accused  were  made  evidence  for 
himself  at  his  pleasure,  the  administration  of 
justice  would  be  impossible  in  any  court, 

Mr.  DAVIS.     I  rise  to  a  question  of  order. 

The  CHIEF  JUSTICE.  The  Senator  from 
Kentucky. 

Mr,  DAVIS.  It  ia  that  oneof  the  Managers 
has  no  riehtto  object toaquestion propounded 
by  a  member  of  the  court, 

Mr.  Manager  BUTLER.  Wo  might  as  well 
meet  that  question  now. 

Mr.  Manager  BINGHAM.  I  desire  to  say 
on  that  subject,  if  I  may  be  allowed  to  do  so, 
without  trespassing 

The  CHIEF  JUSTICE.  The  honorable 
Manager  will  wait  one  moment.  When  a  mem- 
ber of  the  court  propounds  a  question  it  seems 
to  the  Chief  Justice  that  itis  clearly  within  the 
competency  of  the  Managers  to  object  to  the 
question  being  put  and  state  the  grounds  for 
tnat  objection,  aa  a  legal  question.  It  ia  not 
competent  for  the  Managers  to  objectto  a  mem- 
ber of  the  court  asking  a  question  i  but  after 
the  question  is  asked,  it  seems  to  the  Chief 
Justice,  that  it  is  clearly  competent  for  the 
Managers  to  state  their  objections  to  the  ques- 
tions being  answered. 

Mr.  CONNESS.  lask  thatthe  question  now 
put  be  reduced  to  writing. 

The  CHIEF  JUSTICE,  The  Clerk  baa  it 
reduced  to  writing.    It  will  be  read. 
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The  Seeretary  read  it,  aa  follows : 

Khedid,  atate  what  heawdhiapurpoaoitaa? 
Mr,  CONNESS.     Dolnnderstand  that  to  be 
a  part  of,  or  an  addition  made  to  the  other 

Mr.  JOHNSON.     Partoftheaame  question. 

The  CHIEF  JUSTICE.  It  must  be  re- 
garded fit  present  as  an  independent  question. 

Mr.  CONNESS.  And  therefore  I  ask  that 
the  independent  question  be  reduced  to  writing. 
It  has  notlilng  to  do  with  the  other. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
anderstAnda  the  queetioo  which  has  just  been 
read  by  the  Clerk  to  be  the  question. 

Mr.  CONNESS.  Then  I  call  for  its  reading 

*^The  CHIEF  JUSTICE,  (to  the  Seeretarj.) 
Read  the  question. 

The  Secretary  read  as  follows : 

If  he  did,  at&te  what  be  said  his  purpose  naa! 

Mr.  CONNESS.     "Did"  what? 

Mr.  DRAKE.  I  would  inquire  for  informa- 
tion, Mr.  President,  whether,  in  order  to  test 
the  introduction  of  that  question,  it  is  neces- 
sary that  a  Senator  should  object  to  its  being 
put? 

Mr.  EDMUNDS.  No ;  the  Chief  Justice 
has  decided  that  it  is  not. 

Mr.  DRAKE.     Veer  well. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  said  that  it  does  not  seem  to  him  compe- 
tent for  the  Managers  or  the  counsel  to  object 
to  a  question  being  put  by  a  Senator;  but 
afler  it  has  been  put,  the  question  whether  it 
aball  be  answered  must  necessarily  depend 
upon  the  judgment  of  the  court,  and  either 
the  counsel  for  the  President  or  the  honorable 
Managers  are  quite  at  liberty  to  address  any 
observations  they  see  fit  to  the  court  upon  that 

Several  Sekatoss.     That  ia  right. 

Mr.  JOHNSON.  Certainly ;  I  do  not  doubt 
that. 

Mr.  Manager  BINGHAM.  Upon  thataUte- 
ment  I  may  he  pardoned  for  saying  our  only 
purpose  is  to  object  to  the  answer  being  taken 
by  the  Senate  to  the  question,  and  not  to  ob- 
ject to  the  right  of  the  honorable  gentleman 
from  Maryland  to  offer  his  question. 

Mr.  JOHNSON.    I  so  understand. 

Mr.  Manager  BINGHAM.     And  that  ia  the 
question  that  is  before  the  Senate.     The  que 
tioQ  that  we  raise  before  the  Senate  is,  that 
ia  incompetent  forthe  accused  to  make  his  o« 
declarations  evidence  for  himself. 

The  CHIEE;  JUSTICE.  The  Chief  Justice 
has  already  said  upon  a  former  occasion  that 
he  thinks  that,  for  the  purpose  of  proving  the 
int«nt,  this  queatioa  is  admissible ;  and  he 
thinks,  also,  that  it  comes  within  tlie  rule 
which  has  been  adopted  by  the  Senate  as  a 
guide  for  its  own  action.  Thisisnotan  ordinary 
court,  butitisacourtcomposed  largely  of  law- 
yers, and  gentlemen  of  great  experience  in  the 
business  tranaactions  of  life,  utd  they  are  quite 


competent  to  determine  upon  the  effect  of  any 
evidence  which  may  be  submitted  to  them  ; 
andtbe  Chief  Justice  thoughtthat the  rule  which 
the'  Senate  adopted  for  itself  was  founded  on 
thia  fact ;  and  in  accordance  with  that  rule,  by 
which  he  determined  thequestJon  submitted  on 
Saturday,  he  now  determines  thia  question  in 
the  aame  way. 

Mr.  DRAKE.  I  aek  for  avote  of  the  Senate 
upon  the  question. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

Mr.  Manager  BUTLER.  I  only  want  to 
ask  a  single  question.  The  Chief  Justice  un- 
derslanda  thia,  as  does  the  hoard  of  Managers, 
as  I  understand,  to  be  precisely  the  same  ques- 
tion that  was  ruled  upon  on  last  Saturday  even- 
ing, when  the  Chief  Juatice  ruled. 

Mr.  Manager  BINGHAM.     And  this  morn- 

'"^rhe  CHIEF  JUSTICE.  The  Chief  Juatice 
does  not  aay  that.  What  he  doea  say  is,  that  it 
is  a  question  of  the  same  general  import,  to 
show  the  intent  of  the  President  during  these 
transactions.  The  Secretary  will  read  the  ques- 
tion again. 


nection  with  each  other.  The  witness  haa  an- 
Bwered  the  first. 

The  CHiBP  JUSTICE.  The  Secretary  will 
read  the  original  question,  and  then  he  will 
read  the  present  quealjon  before  the  Senate. 

The  Secretary.  The  first  question  was : 

"When 


of  Secretary  of 


,e  of  makloe  sucli  t( 


The  witness  having  answered  this,  the  ques- 

If  he  did.  state  what  lie  said  hit  purpose  was  ? 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  question  just  read,  "if 
he  did,  stat«  what  he  said  his  purpose  was," 
is  admissible,  and  should  be  put  to  the  wit- 
ness, will,  as  your  names  are  called,  answer 
yea ;  those  of  a  contrary  opinion,  nay.  The 
Secretary  will  call  the  roll. 

Mr.  HOWE.  Before  I  vote  upon  the  ad- 
misaibility  of  thia  anawer,  I  wish,  if  there  is 
any  regular  mode  of  doing  so,  to  ascertain  the 
state  of  the  record  upon  another  point ;  and 
that  is,  whether  the  fact  that  this  office  was 
tendered  to  the  witness  on  the  stand  was  a  fact 
put  in  by  the  defense  or  by  the  prosecution. 
My  own  recollection  is  not  very  distinct  about 
it,  and  I  am  not  sore  that  I  am  right. 

The  CHIEFJUSTICE.  The  Chief  Justice 
must  remind  the  Senator  that  no  debate  is  in 
order  unless,  there  be  a  motion  to  retire  for 
conference. 
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Mr.  EVAETS.    I  have  so  stated. 

Mr.  Manaaer  BINGHAM.  I  wiah  it  to  be 
understood  aiatinctly. 

Mr.  HOWE.  The  Chief  Jnstiee  will  allow 
me  to  remark  that  putting  a  question  to  ascer- 
tain tbe  slate  of  the  record  viaa  eotering  ioto 
debate  bv  no  manner  of  means. 

The  CHIEF  JUSTICE.  It  maybe,  however. 

Mr.  HOWE.     It  may  not  be. 

The  CHIEF  JUSTICE.  The  Secretary  will 
call  the  roli. 

The  question  being  taken  by  yeaa  and  najs, 
resalted— yeas  26,  naja  US;  as  follows; 

TEAS-Meam.  Anthony,  Bayard  JutkaUw,  Cole, 
CorbetC,  Davis,  Dixon,  Doalittle.  Feaeenden,  Fon- 
ler,  EroliEghuysBn,  Grimes.  Henderson,  Hendrioks, 
Johnson,  MoCreeiT.  Morton.  Norton.  Patterson  of 
TennessBe.  Ross,  ^ermBn,  Snmner,  Trumbull.  Van 
Winkle,  Viokeri,  and  WillBj'-2e. 

SAYS— Megmt.OaiBBron.Cattell.Cbandler.Conk- 
Ime,  Gqnneee,  &a*lii,  Drake,  Edmunds.  Fen?,  Har- 
lan, Howard.HowB,  Morgan,  Morrill  of  Maioe.Mor- 
Till  of  Vermont,  Nre,  Patterson  of  New  Hampshire, 
Pomeroy,  Banuey,  Stewart.  Thayer,  Tipton,  Wil- 
liams, Wilson,  and  Yatos— 25. 

NOT  VOTING.-Moasrs.  Saulabnry,  Spraguc,  and 

So  tho  question  propounded  by  Mr,  John- 
aox  was  held  to  be  admissible. 

Tbe  Witness.  May  I  take  the  question  in 
my  hand?  [The  question  was  handed  to  the 
witness  and  examined  by  him.]  The  first 
question  was  as  to  "both  occasions."  [The 
previous  question  was  handed  to  the  witness 
and  exammed  by  him.] 

Mr.  EVARTS.     It  covers  both  occasions. 

The  WiTKESS.  The  conversations  were  long 
and  covered  a  great  deal  of  ground ;  but  I  will 
endeavor  to  be  as  precise  to  the  point  as  pos- 
sible. The  President  stated  to  me  that  the 
relations  which  had  grown  up  between  the 
Secretary  of  War,  Jlr.  Stanton,  and  him- 
self  

Mr.  Manager  BUTLER.  Stay  a  moment. 
I  must  again  interpose,  Mr.  President.  The 
question  is  simply  what  the  President  Btatled  his 
purpose  was,  and  not  to  put  in  his  whole 
declarations. 

Mr.  JOHNSON.  That  is  all  that  is  asked. 
This  is  preliminary  to  that. 

Mr.  CURTIS.     That  ia  ail  he  is  going  to 

Mr.  Manager  BUTLEB.  I  pray  that  that 
may  be  suj)mitted  to  the  Senate,  whether  they 
will  have  the  whole  of  the  long  conversation, 
which  is  nothingto  the  purpose. 

Mr.  Manager  BINGHAM.  His  purpose  in 
offering  General  Sherman  a  commission. 

Mr.  Manager  BUTLER.     Yes,  sir. 

Mr.  JOHNSON.    That  ia  it. 

The  WiTSEas.  I  intended  to  be  very  pre- 
cise and  very  short;  but  it  appeared  to  me 
necessary  to  state  what  I  began  to  state,  that 
the  President  told  me  that  tbe  relations  be- 
tween himself  and  Mr.  Stanton,  and  between 
Mr.  Stanton  and  the  other  members  of  the 
Cabinet,  were  such  that  be  could  not  execute 
the  office  which  he  filled  as  President  of  the 
United  States  withont  making  proviuon  ad 


interim  for  that  office  |  that  he  had  the  right 
under  the  law ;  he  claimed  to  have  the  riKht, 
and  his  purpose  was  to  have  the  ofSce  admin- 
istered in  the  interest  of  the  Army  and  of  the 
country:  and  he  offered  me  the  office  in  that 
view.     He  did  not  state  to  me  then  that  hia 

Eurpnae  was  to  bring  tt  to  tbe  courts  directly ; 
ot  for  the  purpose  of  having  the  office  admin- 
istered property  in  the  interest  of  the  Army 
and  of  the  whole  country. 

Mr.  STANBERY.  On  both  occasions. 
General,  or  the  other  occasion? 

The  Witness.  I  asked  him  why  lawyers 
could  not  make  a  case ;  that  I  did  not  wisli  to 
be  brought  aa  an  officer  of  the  Array  int«  any 
controversy. 

Mr.  CONKLING.  Will  younotrepeatthat 
last  answer.  General? 

The  Witness.  I  asked  him  why  lawyers 
could  not  make  a  case,  and  not  bring  me,  or 
an  officer,  into  the  controversy.  His  answer 
was  that  it  wa^  found  impossible,  or  a  case 
could  not  be  made  up  ;  but,  said  he,  "  If  we 
can  bring  the  case  to  the  courts  it  would  not 
stand  half  an  hour."  I  think  that  is  all  that 
he  stated  to  me  then. 

By  Mr.  Stanbery; 

Question.  On  either  occasion? 

Mr.  JOHNSON.     That  is  my  guestion. 

The  Witness.  The  conversation  was  very 
long  and  covered  a  great  deal  of  ground 

Mr.  Manager  BUTLER.  I  object  to  this 
examination  being  renewed  by  the  counsel  f;r 
the  President. 

Mr.  STANBERY.  There  were  two  occa- 
sions. Hastbe vitnessgottbroughboth?  That 

Mr.  Manager  BUTLER.  Whatever  maybe 
the  pretense  under  which  it  is  to  be  renewed, 
I  hold  that,  according  to  the  due  order  of  triala, 
it  ought  not  to  be  allowed.  Let  us  see  how  it 
is  to  be  done,  Mr.  President.  The  counsel 
dismissed  this  witness  and  he  was  gone,  and  he 
is  brought  back  at  the  request  of  one  of  the 
judges,  and  that  judge 

Mr.  STANBERY.  I  must  intermpt  the 
learned  Manager  to  say  that  we  did  not  dianiiss 
him.  On  the  contrary,  both  sides  asked  to 
retain  him,  the  learned  Manager  saying  at  the 
time  that  he  wanted  to  give  him  a  private  ex- 


Mr.  Manager  BUTLEB.  To  that  I  must 
interpose  a  denial.  I  have  asked  for  no  private 
examination.  I  say  the  counsel  dismissed  him 
from  the  stand,  dismissed  him  aa  a  witness  in 
this  case  from  the  stand.  Then  he  is  called 
back  by  one  of  tbe  judges.  In  any  court  that 
anybody  ever  practiced  in  before,  or  in  any 
tribunal,  when  that  is  done  and  a  question  ia 
put  by  a  judge,  that  never  yet  opened  the  case 
to  have  tho  witness  examined  by  the  counsel 
who  had  dismissed  him. 

Mr.  JOHNSON.  I  ask  for  the  reading  of 
the  question.  I  tiink  I  asked  him  to  answer 
as  to  both  of  the  occasions  when  the  office  was 
tendered  to  him. 
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The  CHIEF  JUSTICE.  Tlie  Secretary  will 
readthequeation  proposed  by  the  Senator  from 
Mitrjiaiid. 

The  Sbcrbtart.  The  witness  having  an- 
Ewered  "yes"  to  the  previoua  question,  the 
question  is,  "  State  what  he  said  his  purpose 
Was  7' ' 

The  CHIEF  JUSTICE.  Nothing  is  more 
usual  in  courts  of  juetiee  than  to  recall  wit- 
nesses for  further  examination,  especially  at 
the  instance  of  one  of  the  members  of  the  court. 
It  is  very  often  done  at  the  instance  of  counsel. 
It  is,  however,  a  matter  wholly  within  the  discrc' 
tion  of  the  court ;  and  if  any  Senator  desires 
it  the  Chief  Justice  will  be  happy  to  put  it  to 
the  court,  whether  the  witness  shall  be  further 
examined.     If  not 

Mr.  WILLIAMS.  I  ask  far  the  opinion  of 
the  court  on  that  subject,  whether  the  counsel 
can  renew  the  examination  of  this  witness  and 

e  beyond  the  question  propounded  by  a  mem- 
r  of  the  court. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  the  question  they  propose  to  put 
to  writing. 

The  question  having  been  reduced  to  writing 
was  sent  to  the  Secretary's  desk,  and  read  as 
follows : 
Have  yon  answered  as  to  both  occigiona  T 

The  CHIEF  JUSTICE.  The  question  is 
objected  to,  and  the  decision  of  the  question 
will  determine  whether  the  counsel  can  put  any 
further  questions  to  the  witness. 

Mr.  Ev  ARTS.  We  may  be  heard  upon  that, 
I  suppose. 

The  CHIEF  JUSTICE.    Certainly. 

Mr.  BVART3.  The  question,  Senators, 
whether  a  witness  may  be  recalled  is  a  ques- 
tion of  the  practice  of  courts.  It  ia  &  practice 
almost  universal,  unless  there  is  a  suspicion  of 
bad  faith,  to  permit  it  to  be  done,  and  it  is 
always  in  the  discretion  of  the  court.  In 
special  circumstances,  where  collusion  is  sus- 
pected between  the  witness  and  counsel  for 
wrong  purposes  adverse  to  the  administration 
of  justice,  a  strict  rule  may  be  laid  down. 
WMtever  rule  this  oourtin  the  future  shall  lay 
down  as  peremptory,  if  it  be  that  neither  party 
shall  recall  a  witness  that  has  been  once  dis- 
missed from  the  stand,  of  course  will  be  oblig- 
atory upon  us ;  but  we  are  not  aware  that 
anything  has  occurred  in  the  progress  of  this 
trial  to  intimate  to  counsel  that  any  such  rule 
had  been  adopted,  or  would  be  applied  by  this 

Mr!  Manager  BUTLEB.    Mr.  President,  on 
Saturday  this  took  place:   this  question  was 
asked : 
"In  thatioterTiew"— 
That  is,  when  the  offer  was  made — 
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twenty-eight  gentlemen  of  the  Senate  decided 
that  it  could  not  be  put.  That  was  exactly  the 
same  question  as  this,  askingfor  the  same  con- 
versation atthe  same  time.  Then  certain  other 
troceedlngs  were  had,  and  after  those  were 
ad  the  counsel  wmted  some  considerable  time 
at  the  table  in  consultation,  and  then  got  up 
and  asked  leave  to  recall  this  witness  this  morn- 
ing for  the  purpose  of  putting  questions.  The 
Senate  gave  that  leave  and  a^ourned.  This 
morning  they  recalled  the  witness  and  put  such 
questions  as  they  pleased,  and  we  spent  as 
many  hours,  as  you  remember,  in  doing  that. 
On  Saturday  they  had  got  through  with  him, 
except  that  they  wanted  a  little  time  to  con- 
sider whether  they  would  recall  him ;  they  did 
recall  him  this  morning,  and  after  getting 
through  with  him  the  witness  was  sent  away. 
Then  he  was  again  recalled  to  enable  one  of 
the  judges  to  put  a  question,  to  satisfy  his 
mind.  Of  course,  he  was  not  acting  as  coun- 
sel for  the  President  in  so  doingi  that  could 
not  be  supposed  possible.  He  wanted  to 
satisfy  his  mind. 

Mr.  JOHNSON.  What  does  the  honorable 
Maimger  mean  ? 

,  Mr.  Manager  BUTLER.  I  mean  precisely 
what  I  say,  that  it  cannot  he  aupposed  possibly 
that  he  was  acting  as  counsel  for  the  President. 
Mr.  JOHNSON.  Mr.  Chief  Justice,  if  the 
honorable  Manager  means  to  impute  that  in 
anything  I  have  done  in  this  trial  I  have  been 
acting  as  counsel,  or  in  the  spirit  of  counsel, 
he  does  not  know  the  man  of  whom  he  speaks, 
lam  here  to  dischargea  duty;  and  that  I  pro- 
pose to  do  legally.  And  permit  me  to  say  to 
the  honorable  Manager  that  I  know  what  the 
law  is  as  well  as  be  does,  and  it  is  not  iny  pur- 
pose in  any  way  to  depart  from  it. 

Mr.  Manager  BUTLER.  Again  I  repeat,  so 
that  my  language  may  not  be  misunderstood, 
that  it  is  not  to  be  supposed  that  he  was  acting 
as  counsel  for  the  President.  Having  put  his 
question  and  satisfied  his  mind  of  something 
that  he  wanted  sad.sfled,  something  that  he 
wanted  to  know,  how  can  it  be  that  that  opens 
the  case  to  allow  the  President's  counsel  to  go 
into  a  new  examination  of  the  witness?  How 
do  they  know,  if  he  is  not  acting  as  counsel 
for  the  President,  and  there  is  not  some  under- 
standing between  them,  which  I  do  not  charge- 
how  can  the  President's  counsel  know  that 
his  mind  is  not  satisfied?  He  recalled  the 
witness  for  the  purpose  of  satisfying  his  own 
mind,  and  only  for  that  reason.  I  agree  it  is 
common  to  recall  witnesses  for  something  that 
has  been  overlooked  or  forgotten  ;  but  I  appeal 
tothepresiding  officer  that  while — and  I  never 
have  said  otherwise — a  member  of  the  court 
who  wants  to  satisfy  himself  by  putting  some 
question  may  recall  a  witness  for  that  purpose, 
it  never  is  understood  that  that  having  been 
done  the  case  was  opened  to  the  counsel  on 
either  side  to  go  on  and  put  other  questions. 
The  court  is  allowed  to  put  the  question,  be- 
cause it  is  supposed  that  the  juuge  wants  to 
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salisf;  hia  mind  on  a  particular  point.  Afler 
the  judge  has  satisfied  his  mind  on  that  pflrtlc- 
niar  point  then  there  is  to  be  an  end,  and  it  is 
not  to  open  the  case  anew.  I  trust  I  have 
answered  the  honorable  Senator  from  Mary- 
land that  I  meant  no  imputation.  I  was  putting 
it  tight  the  other  way. 

Mr.  JOHNSOS.  I  am  satisfied,  Mr.  Chief 
Justice;  and  I  only  rise  to  say  that  I  did  not 
Irnow  that  the  counsel  proposed  to  aak  any 
question,  and  I  agree  with  the  honorable  Man- 
ager that  they  have  no  right  to  do  any  such 

':^'.  EVARTS.  Mr.  Chief  Justice,  one  mo- 
ment will,  I  tnink,  show  that— — 

Mr.  Manager  BINGHAM.  Will  the  gen- 
tleman from  New  York  yield  to  me  a  single 
moment,  without  pretending  to  interrupt  him  7 
Mr.  President,  I  Jeaire,  onlaehalf  of  the  Man- 
agers, here,  so  that  there  may  be  no  possible 
misunderstanding  about  it,  to  disclaim,  once 
for  all,  that  it  was  either  intended  by  my 
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e  propriety  of 
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0  any  Senator  for 


I  taken  hu 
the  Managers,  at  any.time, 
question  the  right  and  the  e 
any  Senator  recalling  any  w 
any  question  to  him  that  he 
pute  no  improper  motives  ti 
doing  so ;  and  we  wish  it  distinctly  understood 
that  it  is  furthest  from  our  purpose.  But  we 
recognize  his  perfect  right  to  do  so  and  the 
entire  propriety  of  it. 

Mr.  EVARTS.  A  moment's  consideration,  I 
think,  will  satisfy  the  Senate,  Mr.  Chief  Jus- 
tice, that  the  question  is  not  precisely  of  our 
right  to  recall  the  witness,  but  the  question  of 
right,  if  it  be  important  to  be  discussed— and 
it  may  be  in  some  future  applications  of  the 
rule — is,  that  when  the  court  have  introduced, 
by  their  right  of  questioning,  new  matter  of 
evidence  that  had  previously  been  excluded, 
then  the  counsel  upon  either  sideare  not  obliged 
to  leave  that  portion  of  the  evidence  incom- 
plete or  without  cross-examination ;  for  some 
piece  of  evidence  might  be  drawn  out  that,  as 
it  stood,  nakedly,  it  would  be  pr^udicial  to 
one  side  or  the  other,  prejudicial  to  the  side 
whose  witness  was  recaliea,  if  you  please;  and 
certainly  it  would  be  competent,  in  the  ordi- 
nary rules  of  examination,  that  the  counsel 
should  be  permitted  to  place  the  whole  of  the 
fact  and  the  truth — within  the  proper  rules  of 
evidence,  of  course — before  the  court. 

Mr.  WILLIAMS.  If  I'ma:;  be  allowed  to 
state,  I  do  not,  of  course,  object,  under  the 
decision  made  by  the  Senate,  to  a  full  answer 
to  the  question  propounded  by  the  Senator 
from  Maryland ;  but  my  objection  is  made 
upon  the  ground  that  the  Senate  has  repeat- 
edly decided  that  the  conversations  of  the 
President  were  not  admissible  in  evidence, 
and  the  witness  having  answered  the  question 
of  the  Senator  from  Maryland,  it  is  not  com- 
petent for  the  counsel  for  the  President  to  pro- 
ceed to  examine  him  u^on  that  point,  because 
it  is  contrary  to  the  decision  already  made. 


The  CHIEF  JUSTICE.  The  Secretary  will 
again  read  both  the  questions,  'SO  that  the 
Senate .  may  understand  precisely  what  is 
before  it. 

The  SECKETiRr.  The  first  question  was  as 
follows ! 

Whan  the  President  tendered  to  you  the  office  of 
SeoretBrs  of  War  nrf  in/frim  on  the  27Hi  of  January. 
ISee.  nndoDtbeSlsCoftbeaumenionth  and  year,  did 

you  wliat  hia  purpose  in  so  doine  was? 
The  witness  having  answered   "yes,"  the 

The  question  now  is ; 
Have  you  aDawered  aa  to  both  occajiona  T 

Mr,  JOHNSON.     That  is  not  my  question. 

Mr.  STANBEKY.  That  is  mine;  o.nd  1 
want  to  say  one  word  as  to  that.  Notwith- 
standing the  honorable  Senator  from  Maryland 
has  put  this  question,  he  has  put  it  about  our 
client  and  our  case.  They  belong  to  us.  He 
has  put  it  so  that  a  new  door  is  opened  that  was 
closed  to  us  before,  and  the  court  has  gone  into 
that  new  evidence  that  was  a  sealed  book  to  ns, 
about  which  we  could  neither  examine  nor 
cross-examine.  That  which  was  closed  to  us 
by  the  decision  of  the  court  on  Saturday  is  now 
opened  by  the  question  of  the  Senator  to-day. 
Now,  I  understand  the  doctrine  contended  for 
to  be  that  we  must  take  that  answer,  for 
better  or  worse,'  to  a  question  we  did  not  pnt. 
Now,  Senators,  if  in  that  answer  the  matter 
had  been  condemnatory  of  the  President ;  if 
the  Senator  had  got  as  an  answer  that  the 
President  told  the  witqess  expressly  that  he 
intended  to  violate  any  law ;  that  he  was  acting 
in  bad  faith ;  that  he  meant  to  use  force,  I  am 
told  the  doctrine  here  now  is,  "inasmuch  as 
it  was  brought  out  by  a  Senator,  not  by  your- 
selves, although  it  is  fatal  testimony  to  yonr 
client,  you  cannot  cross-examine  him  otie  word 
about  it,"  It  is  not  testimony  of  our  asking. 
Suppose  it  had  been  brought  out  by  the  Man- 
agers, could  we  not  cross-examine.  Suppose 
it  is  brought  out  by  a  Senator,  does  that  make 
it  any  more  sacred  against  the  pursuit  of  truth 
and  the  sacred  right  of  cross-examination? 
Does  the  doctrine  of  estoppel  come  here,  that 
wherever  any  question  is  answered  npon  the 
interrogatory  of  a  Senator  you  must  take  that 
"thout  any  opportunity  to  contradict 
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that  that  sacred  right  cannot  be  exercised  - 
that  we  are  estopped  not  by  our  own  act,  not 
by  testimony  we  have  called  out,  but  we  are 
estopped  by  the  act  of  another,  and  shut  out 
from  the  pursuit  of  truth,  because  a  Senator 
has  put  the  question  and  the  answer  to  that 
question  is  condemnatory  of  our  client  7  I  say 
the  moment  that  door  is  opened  and  new  testi- 
mony introduced  in  the  cause  we  have  a  right 


plain  it  if  we  can,  to  contradict  it  if  we  can, 
to  impeach  the  very  witness  who  testifies  to  it 
if  we  can.     Every  weapon  that  a  defendant 
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has  in  pursait  of  truth  as  to  testinion;  agsitast 
him  is  put  into  oar  hands  the  moment  such  a 
question  is  put  and  such  a  question  is  answered. 

Mr.  Manager  BINGHAM.  Mr.  President, 
I  thinli  Senators  cannot  fail  to  have  observed 
the  most  extraordinnrj  remarlcs  that  have  just 
fallen  from  the  lips  of  the  honorable  counsel 
for  the  Preaident.  It  is  perfectly  apparent  to 
intelligent  men,  whether  on  the  floor  of  the 
Senate  or  in  these  galleries,  that  they  have 
attempted,  through  this  witness,  to  obtain  the 
mete  naked  declarationof  the  accused  to  rebut 
the  legal  presumption  of  hia  guilt  arising  from 
his  having  done  an  unlawful  act. 

I  am  not  surprised  at  the  feeling  with  which 
the  honorable  gentleman  has  just  discussed 
this  question.  If  I  heard  aright  the  teatinionj 
which  fell  from  the  lips  of  the  witness,  the 
Lieutenant  General,  it  was  testimony  that  ut- 
terly disappointed  and  confounded  the  coun- 
sel for  the  accnaed.  What  was  it?  Nothing 
was  said,  said  the  witness,  in  the  first  conver- 
satlon  about  an  appeal  to  the  courts,  and 
finally  this  was  said,  that  it  was  impossible  to 
inake  up  a  case  by  which  to  appeal  to  the 
courts.  These  declarations  of  the  President, 
standing  in  that  form,  are  not  satisfactory  to 
the  counsel.  They  are  brooght  out,  to  be  sure, 
upon  the  question  of  the  honorable  gentleman 
from  Maryland;  but  they  are  not  satisfactory 
lo  the  counsel ;  and  now  he  tells  the  Senate 
that  he  has  the  right  to  cross-examine.  To 
croBs-examine  whom,  sir?  To  cross-eKamine 
his  own  witness.  To  cross-examine  him  for 
what  purpose?  "In  search  of  the  trathi'' 
Well,  be  is  in  pursuit  of  the  truth  under  diffi- 
culties. The  witnes^  has  already  sworn  to 
matter  of  fact  that  shows  the  naked,  bald  fal- 
sity of  the  defense  interposed  here  by  the  Pres- 
ident in  his  answer,  that  his  only  purpose  in 
violating  the  law  was  to  test  the  validity  of 
the  law  in  the  courts.  Why  did  not  he  test 
the  validity  of  the  law  in  the  courts?  It  will 
not  do  to  sayto  the  Senateof  the  United  States 
that  he  has  accounted  for  it  in  telling  this  wit- 
ness that  the  case  could  not  be  made  up.  The 
learned  counsel  who  has  just  taken  his  seat  is 
too  familiar  with  the  law  of  this  country,  too 
familiar  with  the  absolute  adjudication  of  this 
very  case  in  the  Supreme  Court,  to  venture  to 
indorse  for  a  moment  this  utterance  of  his  cli- 
ent made  to  the  Lieutenant  General  that  it  was 
impossible  to  make  up  a  case, 

I  stand  here  and  assert  what  the  learned 
counsel  knows  right  well,  that  all  that  was  need- 
ful to  make  up  a  case  was  for  the  President  of 
the  United  States  to  do  just  what  he  did  do  in 
the  first  instance,  to  issue  an  order  directiug 
Mr.  Stanton  to  surrender  the  office  of  Secretary 
for  the  Department  of  War  to  "Lorenzo 
Thomas,  whom  he  bad   that   day  appointed 


surrender  the  property  of  the  office  to  him,  and 
upon  the  refusal  oftheSecrefavy  of  War  to  obey 
hia  command  through  his  Attorney  General, 


who  now  appears  as  his  attorney  in  the  trial 
and  defense  of  this  case,  to  sue  out  a  writ  of 
quo  warranto.  That  is  the  law  which  we  un- 
dertake to  say  is  settled  in  this  case,  notwith- 
standing his  statement  to  the  witness  whom 
they  have  called  here.  It  is  settled  in  the  case 
of  Wallace  va.  Anderson,  as  the  Senate  will 
recollect,  reported  in  6  Wheaton.  page  291. 
The  opinion  of  the  court,  from  which  no  dissent 
was  expressed  by  any  member  of  the  bench, 
was  delivered  by  Chief  Justice  Marshall,  and 
I  will  read  the  opinion  : 

"  Mr.  Chief  Juatiue  Marshall  delivered  the  opinion 
of  the  court,  that  a  writ  of  mw  warranto  aould  not  bo 
maintained  except  at  Uie  initiuioe  of  the  Oovern- 
meut :  and  ns  this  writ  was  issued  by  a  private  indi- 
vidual, without  the  authority  of  the  uoVemment,  it 
could  not  be  eu9tiiliiei|,  whatever  might  be  the  right 

ciee  tbe  offlee  in  qaestioa.  'Ihe  iiiformattoii  muBt. 
therefore,  be  dismLaed." 

That  power  was  not  employed  by  the  Ex- 
ecutive through  the  Attorney  General.  Let 
him  answer  in  some  other  waj  than  by  these 
declarations,  sought  to  be  reached  through  a 
cross-examination  of  their  own  witness,  why 
he  did  not  follow  up  his  illegal  order  for  the 
removal  of  Stanton  and  for  tbe  appointment 
of  Lorenzo  Thomas  as  Secretary  of  War  ad 
interim  by  illegally  suing  out  hia  writ  of  quo 
warranto  and  t^lng  the  question  in  the  courts. 

But,  gentlemen  Senators,  there  is  something 
more  than  that  in  this  case — and  I  desire  merely 
to  refer  to  it  in  passing — that  the  question  which 
the  gentlemen  raise  here  in  argument  now  is,  in 
substance  and  in  fact,  whether,  having  violated 
the  Constitution  and  laws  of  the  United  States, 
in  the  manner  shown  by  the  testimony  here, 
beyond  question,  they  cannot  at  last  strip  the 
people  of  the  power  which  they  retained  to 
themselves  by  impeachment — to  hold  such 
malefactors  to  answer  before  the  Senate  pf 
the  United  States,  to  the  exclusion  of  the  in- 
terposition  of  every  other  tribunal  of  justice 
upon  God's  footstool.  What  has  this  question 
to  do  with  the  final  decision  of  the  case  before 
the  Senate?  I  say  if  your  Supreme  Court  sat 
to-day  in  judgment  upon  this  question  it  has 
no  power  and  can  have  none  over  this  Sen- 
ate. The  question  beloflgs  to  the  Senate,  in 
the  language  of  the  Constitution,  exclusively. 
The  words  ate  that  "the  Senate  shall  have 
the  sole  power  to  try  all  impeachments." 

The  sole  or  only  power  to  try  impeachments 
inclttdes  the  power  to  try  and  determine  every 
question  of  law  and  fact  arising  in  a  case  of  im- 
peachment. Itis  in  vain  that  the  decision  of  the 
Supreme  Court  or  of  the  circuit  courtorof  the 
district  court  or  of  any  court  outside  of  this  is 
invoked  forthe  decision  of  any  question  arising 
in  this  trial  between  the  people  and  their  guilty 
President.  We  protest,  then,  against  a  speech 
that  has  been  made  here  in  this  matter.  We 
protest,  also,  against  the  attempt  here  to  cross- 
examine  their  own  witness  and  get  rid  of  the 
matter  already  stated  so  truthfully  and  so  fairly 
by  the  witness,  which  clearly  makes  against 
their  client  and  strips  him  of  every  feather, 
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justice  to  re. 

Mr.  EVARTS,  Hr.  Chief  Justice  and  Sen- 
ators, I  shull  enter  into  no  discussions  irrele- 
vant to  this  matter ;  but  we  cannot  consent  to 
have  matters  so  misrepresented.  My  learned 
associate,  atoning  upon  a  hypothetical  case  as 
to  the  injustice  of  the  rale  sought  to  be  laid 
down  when  it  shoQld  happen  that  the  evidence 
was  injucioas  to  a  party,  tbat  he  should  be  re- 
stricted from  cro?a- examination  undertook,  by 
way  of  argument,  to  influence  the  opinion  of 
the  Senate,  It  bad  not  the  remotest  applica- 
tion, and,  as  must  have  been  apparent  to  every 
intelligent  observer,  was  not  connected  in  the 
least  with  the  actual  evidence  given.  The  evi- 
dence given,  if  it  is  agreeable  to  the  Managers, 
is  extremely  satisfactory  to  us  presenting  the 
very  point  of  the  inquiry  of  «ie  Lieutenant 
General  to  the  President  why  thelawyers  could 
not  make  up  a  case  without  bringinc  in  an  ad 
interim  appointment.  The  answer  of  the  Presi- 
dent wasthatitcouldnotbe  done,  but  when  on 
theeffect  of  B,aaduiierim  appointment  the  mat- 
ter was  brought  up,  the -case  would  not  stand 
half  an  hour,  agreeing  with  Mr.  Manager  BuT- 
LfeRin  his  hypothetical  case  in  the  note  that  he 
wrote  for  the  President  to  send  to  the  Senate : 
"I  felt  myself  constrained  to  make  this  re- 
moval lest  Mr.  Stanton  should  answer  the 
information  in  the  nature  of  a  qfio  warranto, 
which  I  intend  the  Attorney  General  shall  file 
at  an  early  day,  by  saying  that  be  holds  the 
office  of  Secretary  of  war  by  the  appointment 
andauthority  of  Mv.  Lincoln  which  has  never 
been  revoked." 

Mr.  Manager  BINGHAM.  Mr.  President, 
I  desire,  in  response  to  the  gentleman's  re- 
marks, very  briefly  to  state  to  the  Senate  that 
instead  of  bettering  his  client' 
made  it  worse  by  his  attempt  to  explain  this 
declaration  of  the  President  to  the  witness 
that  it  was  impossible  to  makeupa  case  without 
an  (tiinieriM  appointment.  I  agree  and  stated 
myself  in  the  remarks  w4ich  I  made  before, 
^t  it  was  necessary  that  he  should  issue  his 
order  of  removal  as  he  did  issue  it,  and  that  it 
was  necessary  he  should  issue  his  order  oi 
appointment  to  Lorenzo  Thomas  or  somebody 
else  as  Sewetary  of  War  ad  interim,  as  he  did 
issue  it ;  but  now  how  does  the  case  stand  ? 
Had  he  not  made  an  ad  interim  appointment 
sis  months  before  this  conversation  with  the 
Lieutenant  General?  Hadhe  notmade  an 
infei^m  appointment  in  August,  1867,  of  Gei 
ral  Grant  ?  Ah !  says  the  gentleman,  he  only 
suspended  Mr.  Stanton  then  under  the  tenure- 
of-office  act,  aud  therefore  the  question  could 
not  very  well  be  raised.  I  have  no  doubt  that 
will  be  the  answer  of  the  counsel;  it  is  all  the 
answer  they  can  make;  but  gentli 
tors,  how  does  such  an  answer  stand  with  the 
corrupt  answer  put  in  here  by  the  President 
that  he  did  not  make  that  suspension  under  the 
tenure- of- oihce  act  but  under  the  Constitation 
C.  L— 2 


of  the  United  States,  and  by  virtue  of  the  pow- 
ers vested  in  him  by  that  Constitution?  He 
cannot  play  "fast  and  loose"  in  this  way  in 
the  presence  of  the  Senate  and  the  people  of 
this  country. 

Whj  did  he  not  issue  out  his  writ  of  ^o 
warranto  in  August  when  he  had  his  appoint- 
ment of  Secretary  ad  interim,  casting  your 
statute  aside,  going  into  courts,  forestalling  the 
power  of  the  people  to  try  him  by  impeach* 
ment  for  this  violation  of  law,  for  this  unlaw- 
fnl  act,  which  by  the  law  of  every  country 
where  the  common  law  obtains,  carries  the 
criminal  intent  with  it  on  its  face,  and  which 
he  cannot  talk  from  the  record  by  any  false 
statement,  nor  swear  from  the  record  in  an^ 
shape  or  form  by  any  mere  declarations  of  his 

One  word  more,  and  I  have  done  with  this 
matter.  They  got  in  evidence  of  what  he  told 
Thomas,  and  now  they  want  to  contradict  that 
evidence.  After  the  refusal  of  the  ofBoe  to 
him  by  Stanton,  after  Stanton  refused  to  obey 
Thomas's  orders,  aller  he  had  ordered  Thomas 
to  go  to  his  own  place,  and  Thomas  refused  to 
obey  his  orders  and  declared  himself  Secretary 
and  his  purpose  to  control  the  office,  to  take 
possession  of  the  records,  and  seize  upon  its 
mails,  you  have  had  offered  hereby  this  defense 
the  declarations  of  the  accused  to  Thomas  when 
be  went  back  and  reported  to  him  this  refusal 
"Goon,  take  possession  of  the  offieei"  not 
"I  am  going  to  appealto  the  courts,"  not  "Go 
to  the  Attorney  General  for  a  writ  of  quo  war- 
ranto;" there  was  no  intimation  of  that  sort 
then ;  hot  that  declaration  of  the  accused  to 
Lorenzo  Thomas  on  the  night  of  the  2lBt  of 
February  after  he  had  committed  this  crime 
against  the  laws  and  Constitution  of  his  coun- 
try is  to  be  got  rid  of  here  to-day  by  his  dec- 
laration at  another  time,  that  they  are  seeking 
after  now,  to  the  Lieutenant  General. 

We  are  not  trying  the  President  here  for 
having  offered  the  Lieutenant  General  an  ap- 

Eointmentof  SecreUi^  ad  interim,  or  an  abso- 
ito  appointment  either.  We  are  trying  tho 
President  here  forissning  an  order,  in  violation 
of  law,  for  the  removal  of  Mr.  Stanton  and 
another  letter  of  authority,  iu  violation  of  thi! 


..    of  Secretary  of  War   ad 

interim,  in  ntter  contempt  of  the  Constitution, 
of  his  own  oath  of  office,  of  the  statutes  of  the 
United  States,  and  of  the  solemn  decision  of 
the  Senate.  And  these  gentlemen  come  her« 
to  get  rid  of  this  matter  in  this  way  by  cross- 
examining,  to  use  their  own  word,  theirown  wit- 
ness, because,  after  failing  to  get  anything  from 
him  themselves,  and  the  Senato  having  suc- 
ceeded in  getting  words  from  him  that  do  not 
suit  their  purpose,  they  seek  to  get  rid  of  the 
whole  matter  by  a  further  examination. 

Mr.  DAVIS.     Mr.  Chief  Justice,  I  ask  for 
information  if  the  qaestion  propounded  by  the 
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honorable  Senator  from  Maryland  has  been 
fully  answered? 

Tbe  CHIEF  JUSTICE.  Tbe  Senatorfrom 
Kentuclcj  will  reduce  his  question  to  writing. 

Mr.  DAVIS.     I  do  not  propose 

The  CHIEF  JUSTICE.  The  rule  requires 
that  tbe  questioD  shall  be  reduced  to  writing. 

Mr.  DAVIS.  I  do  not  propound  any  ques- 
tion to  the  witness  at  all.  I  merely  malce  tbe 
Bnggestion  to  the  Chief  Justice  whether  the 
queetion,  as  drained  by  the  honorable  Senator 
rrom  Maryland,  has  been  fully  answered  by  the 
witness  or  not? 

The  CHIEF  JUSTICE.  It  is  impossible 
for  the  Chief  Justice  to  reply  to  that  question. 
The  witness  only  can  reply. 

The  Witness.     Where  is  my  answer? 

Mr.  TRUMBULL.  I  ask  ia  there  not  a 
question  pending? 

Mr.  DAVIS.  I  ask  that  the  question  be  read. 

The  CHIEF  JUSTICE.  The  Chief  Jus- 
tice will  explain  the  position  of  the  matter  to 
the  Senate.  The  Senator  from  Maryland  de- 
sired that  the  foHo wing  question  should  be  pnt 
to  the  witness,  {General  Sherman:)  "When 
the  President  tendered  to  jou  tbe  office  of  Sec- 
retary of  War  ad  interim  oil  the  27th  of  Janu- 
ary, 1S68,  and  on  the  81st  of  the  same  month 
and  year,  did  he,  at  the  very  time  of  making 
such  tender,  state  to  you  what  his  purpose  in 
so  doing  was?"  To  that  question  Uie  witness 
replied,  "he  did"  or  "yes."  That  answer 
having  been  given,  the  Senator  from  Mary- 
land propounded  the  further  question,  "The 
witness  having  answered  yes,  will  be  state 
what  he  said  his  purpose  was?"  The  witness 
having  made  an  answer  to  that  queetion  either 

SBrlial  or  full,  the  Chief  Justice  is  unable  to 
ecide  which,  the  counsel  for  the  President 
propose  this  question:  "Have  you  answered 
as  to  both  occasions?"  That  is  the  same 
question  which  the  Senator  fcora  Kentucky 
now  proposes  to  the  Chief  Justice,  and  whioh 
ho  is  unable  to  answer.  The  Senator  from 
Oregon  [Mr.  Williams]  objects  to  the  ques- 
tion proposed  by  the  counsel  for  the  President 
upon  the  ground  that  General  Sherman  having 
been  recalled  at  the  instance  of  a  Senator,  and 
having  been  examined  by  him,  he  cannot  be 
examined  by  counsel  for  the  President.  The 
Chief  Justice  thinks  that  that  is  a  matter  en- 
tirely within  the  discretion  of  the  Senate,  but 
that  it  is  usual,  under  such  circumstances,  to 
allow  counsel  to  proceed  with  their  inquiries 
relating  to  the  same  subject-matter. 

Mr.  WILLIAMS.  Mr.  President,  I  with- 
draw my  objection  to  this  question.  When  the 
question  was  orally  put  I  understood  it  to  be 
another  and  different  question.  I  am  willing 
a  full  answer  shall  be  given  to  the  question 
propounded  by  the  Senator  from  Maryland,  but 
object  to  new  questions. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question,  and  the  witness  will  answer. 

The  Secbbtary.  The  question  is,  "haveyou 
iAQswered  aa  to  both  occasions?'' 


The  Witness.     1  should  like  to  hear  my 
lawer  as  far  as  it  had  gone. 
Mr.  JOHNSON.     I  move  that  tbe  reporter 
read  the  answer. 
The  CHIEF  JUSTICE.  That  will  be  done. 
Mr.   J.   J.  MuKPHr,  one  of  the   reporters 
for    the    Globe,    read    the  previous    answer 
of  the  witness  from  the  short-band  notes,  as 
follows : 

"IlDtended  tobever;  praciSB  [tad very  short:  but 
it  appeared  to  me  necessary  to  state  wbat  I  begna  to 
state,  that  the  President  told  me  that  the  relations 
between  himself  and  Hr.  Stanton,  and  between  Mr. 
Stanton  and  the  oHier  members  of  the  Cabinet,  were 
Bueh  that  he  soald  not  ozeoute  the  office  wtaicb  be 
filled  BB  President  of  the  UnitedStates  without  mak- 
ing proTiEion  <u(  tnttrin  fin  that  offieei  that  be  bad 
tha  risht  under  tbe  U«;  he  elajmsd  to  bare  tbe 
rlKbt;  and  bis  purpose  was  to  hava  the  office  admio- 
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d  he  ofiered  me  tbe  office  in  that  view. 
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t  that  last 


ked  him  why  lawyers  could 
t  bring  me,  or  an  officer,  into 
v«^  «-.....,..-._  .  ^«.  .JiBwer  was,  that  it  wasfonoi) 
impossible,  or  a  ease  could  not  be  made  up;  'but,' 
said  he,  'if  we  can  bring  the  case  to  the  courls.  it 
would  not  stand  half  an  hour.'  I  think  that  Is  all 
that  he  stated  to  me  then." 

Mr.  DRAKE.    Now  read  the  pending  ques- 

The  Sbcbbtaby.  The  question  is;  "Have 
you  answered  as  to  both  occasions," 

The  Witness.  The  question  first  asked  me 
seemed  to  restrict  me  so  close  to  the  purpose 
that  I  endeavored  to  confine  myself  to  that 
point  alone.  On  the  first  day  or  the  Srst  inter- 
view in  which  the  President  offered  me  the 
appointment  ad  iaiTiin  he  confined  himself 
to  very  general  terms,  and  I  gave  him  no  defi- 
nite answer.  The  second  interview,  which 
was  on  the  afternoon  of  the  30th,  not  the  31st, 
was  the  interview  ^nng  which  he  made  tbe 

Eointa  which  I  have  testified  to.  In  speaking 
e  referred  to  tbe  constitntionalitj  of  the  bill 
known  as  the  civil  tenure- of-office  bill,  I  think, 
or  the  tenure  of  civii-offiee  bill;  and  it  was  the 
constitutionality  of  that  bill  which  he  seemed 
desirous  of  having  tested,  and  which,  he  said, 
if  it  could  be  brought  before  the  Supreme 
Court  properly,  would  not  stand  half  an  hour. 
We  also  spoke  of  force.  I  first  stated  that 
if  Mr.  Stanton  would  simply  retire,  although 
it  was  against  my  interest,  against  my  desire, 
a^nst  my  personal  wishes,  and  against  my 
omclal  wishes,  I  might  be  willing  to  undertake 
to  administer  the  office  oA  interim,.  Then  he 
supposed  that  the  point  was  yielded ;  and  I 
made  this  point,  "  Snppose  Mr.  Stanton  do  not 
yield?"  He  answered,  "Ohl  he  will  make 
no  objection ;  you  present  the  order,  and  be 
will  retire."  I  expressed  my  doubtand  be  re- 
marked, "IkDow  him  better  than  you  do;  he 
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is  cowardly,-'  I  then  begged  to  be  excused 
from  giving  him  an  anawer  to  give  the  subject 
more  reflection,  and  1  gate  him  my  final  an- 
swer in  writing,  I  think  that  letter,  if  you 
intist  upon  knowing  my  views,  should  come 
into  evidence,  and  not  parol  testimony  taken 
up;  hut  my  reasons  for  declining  tlie  ofSee 
were  mostly  personal  in  their  nature. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  with 
the  permission  of  the  Senate  I  desire  to  correct 
a  mistake  of  feet,  I  thought  General  Sher- 
man said  the  31st,  but  it  is  the  30th  of  Janu- 
ary, and  therefore  I  desire  to  have  that  correc- 
tion made  in  my  written  question. 

The  CHIEF  JUSTICE, 
jecliou  that  correction  will 
will  be  substituted  for  the 
the  question  of  the  Senator  from  Maryland. 

Mr.  HENDERSON.  I  desire  to  ask  the 
witness  a  question  which  I  send  to  the  Chair  in 
writing. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  of  the  Senatorfrom  Missouri. 

The  Secretary  read  as  follows ; 

Did  the  President,  on  etther  of  the 
lad*i  to,  eiprostf  to  you  a  filed  resoluti 


If  there  be  no  ob- 

bemade.    The  30th 

n  the  record  of 
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The  Witness.  If  by  removal  is  meant  are- 
moval  by  force,  be  never  conveyed  to  my  mind 
Bueh  an  impression  j  but  he  did  most  unmis- 
takably say  that  he  could  have  no  more  inter- 
course with  him  in  the  relation  of  President 
and  Secretary  of  War. 

Mr.  HOWAED.  I  wish  to  put  a  question 
to  the  witnesa.     I  send  it  to  the  Chair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Michigan. 

The  Secretary  read  as  follows: 

Yon  Bay  the' PrCBidcnt  apokc  of  force.  What  did 
he  say  about  foroe  T 

The  Witness.  I  inquired,  "Suppose  Mr. 
St*nton  do  not  yield,  what  then  shall  be 
doneV"     "  Oh,"  said  he,  "there  is  no  neces- 

Bvtj  of  considering  tbat  qutation;  upon  the 

presentation  of  an  order  he  wil!  simply  go 
away,"  or  "  retire." 

Mr.  HOWARD.  Is thatafuUanswertothe 
question? 

The  Witness,    I  think  it  is,  sir, 

Mr.  HENDERSON.  Mr,  President,  I  de- 
sire to  submit  another  qnestion.  I  send  it  to 
the  desk. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Missouri. 

The  Secretary  read  as  follows! 

Did  you  BiTB  anr  opinion  or  advioa  to  the  Presi- 
lent  on  either  of  those  ocoasions  in  regard  to  th( 
legality  or  propriety  of  an  ad  interim  appointinent 
md  if  30,  wnot  advice  did  you  give,  or  what  opinior 
lid  you  eiptGES  t«  Mm  ? 

Mr.  Manager  BINGHAM.  Mr.  President, 
»e  must  object  to  that. 

Mr.  Manager  BUTLER.  It  has  been  over- 
ruled once  to-day.  I  suppose  the  Senate  means 


rule. 


re^? 

Mr.  Manager  BINGHAM  and  Mr.  Manager 
BUTLER.    We  do. 

The  CHIEF  JUSTICE,  The  Chief  Justice 
will  put  the  question  to  the  Senate  whether  the 
question  proposed  by  the  Senator  from  Mis- 
souri is  admissible  and  should  be  put  to  the 

The  question  being  put,  was  determined  in 
the  negative. 

So  the  question  propounded  by  Mr.  Hendeb- 
soNwas  decided  to  be  inadraissible. 

Mr.  STANBBRY.  If  no  other  questions 
are  sought  to  be  put  to  General  Sherman,  I 
believe  we  are  through  with  him. 

The  CHIEF  JUSTICE.  Do  the  honorable 
Managers  desire  to  put  any  questions? 

Mr.  Manager  BUTLER.  I  did  not'  know 
that  the  counsel  for  the  President  had  anything 
to  do  with  this  examination. 

Mr.  STANBERY.  I  have  said  we  are 
through.     We  do  not  propose  to  argue  that 

""The  CHIEF  JUSTICE.  Gentlemen,  Gen- 
eral Sherman  desires  to  know  ifyou  are  through, 
with  him  on  both  sides? 

Mr.  Manager  BINGHAM.  We  may  desire 
to   recall  the  Lieutenant  General  to-morrow. 

The  Witness,  I  have  a  summons  to  appear 
before  your  eommitlee  to-morrow. 

Mr.  EVAETS.  We  must  insist,  Mr.  Chief 
Justice,  that  the  croaa-examination  mnst  be 
finished  before  the  witness  is  allowed  to  leave 
the  stand. 

Mr.  Manager  BINGHAM.  We  do  not  pro- 
pose to  make  any  cross-examination  at  pres- 


Mr.  EVARTS.    No  c 
jiresent  1"     We  insist  that  the  cr 


The  CHIEF  JUSTICE.  Undoubtedly  that 
U  the  rule. 

Mr.  Manager  BINGHAM.  We  submit  that 
the  gentlemen  themselves  on  Saturday  made 
an  appeal  for  leave  to  recall  the  witness ;  and 
for  myself,  and  as  I  understood  it  to  be  for  my 
associate  Managers,  I  made  no  objection.  It 
is  for  lie  Senate  to  determine  whether  we 
shall  recall  him  to-morrow. 

Mr.  EVAETS.  We  have  no  desire  to  be 
strict  about  these  rules,  bat  we  desire  that 
they  shall  be  equally  strict  on  both  sides. 

The  CHIEF  JUSTICE.  Undoubtedly  the 
general  rule  is  that  if  the  Managers  desire  to 
cross-examine  thoy  must  cross-examine  be- 
fore dismissing  the  witness ;  but  that  will  be  a 
question  fijr  the  Senate  when  General  Sherman 
is  recalled. 

Mr.  Manager  BUTLER.  This  witness  baa 
not  been  called  now  by  the  counsel,  and  there- 
fore we  do  not  cross-examine  at  present  about 
the  matter  inquired  of  by  the  court.  The 
court's  questions  are  all  very  well;  we  can- 
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not  interfere  with  those :  we  do  not  propose  to 
do  so.     We  will  take  oar  own   courae  ia  our 

*"Mr!'ivART8.     Very  well. 

Mr.  Manager  BaTLBR.  Andlet  joukaow 
what  it  13  when  we  get  ready. 

E.  J.  Mbios  recalled. 

By  Mr.  Stakbery  ; 

Question.  Hare  you  the  docket  of  the 
sopreme  court  of  the  District  with  jou  now? 

Answer.  I  have. 

Question.  Wil!  you  read  the  docket  entriep 
in  the  case  of  the  United  States  V3.  Lorenzo 
Thomas? 

Mr.  Manager  BUTLER.  Is  that  eridence? 
I  have  no  belief  that  the  docket  entry  of  a 
court,  until  the  record  is  made  up,  ia  anything 
more  than  a  minute  from  which  the  record 
may  be  extended.  I  directed  that  tbe  record 
should  be  extended  in  this  case  for  the  use  of 
the  Senate. 

Mr.  STANBBBY.  It  is  not  a  case  in  which 
any  record  was  made,  as  the  witness  has 
already  told  us ;  hut  it  was  a  proceeding 


Mr.  Manager  BUTLER.     I  hare  objected. 

Mr.  Manager  BINGHAM.  Wo  must  object 
to  the  evidence  as  incompetent. 

The  CHIEF  JUSTICE.  The  eonnsel  for 
the  President  will  please  state  in  writing  what 
they  propose  to  prove. 

The  offer  of  the  counsel  for  the  President 
was  reduced  in  writing  in  the  form  of  a  ques- 
tion to  the  witness,  as  fallows: 

Have  yon  got  tbe  docket  entries  ss  to  tbo  dispo- 
sition of  the  cnaa  of  tlie  United  StBtes  vs.  Lorenio 
Ibomas,  and  if  eo  will  you  produce  and  read  them? 
The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  this  is  a  part  of  the  same  transac- 
tion, and  is  competent  evidence ;  but  he  mill 
Sut  the  question  to  the  Senate  if  any  Senator 
esires  it.  [After  a  pause.]  The  witness  will 
answer  the  question. 

The  WiTJfESS.  The  examining  magistrate  or 
the  judge  took  the  recognizance  of  General 
Thomas  for  his  appearance  on  a  subsequent 
day,  and  when  that  recognizance  was  taken  it 
was  put  on  the  docket  of  the  court,  because 
there  might  be  a  scire  facias  upon  it  on  one 
supposition,  and  there  might  be  an  indictment. 
Therefore  it  was  put  upon  the  docket  of  the 

Mr!  STANBEBY.    Read  the  docket  en- 

The  WiTHBsa.    The  ease  is  numbered  5711, 
"ThbUnitkd  St.ites  m.  Lobenzo  Thomas  : 
"Warrant  for  his  arrest  issued  by  Hon.  Chief  Jna- 

Cbe  charge  of  high  misdetncanor.  in  that  he  did  uu' 
lawfully  accept  the  appointment  of  tlie  office  of  Sec- 
retary of  War  ad  infer™,  ffebrnary  23. 1668, 
"Warrant  served  by  the  marshal  Sehm&n  22, 
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Mr.  STANBERY.    That  is  all. 

The  CHIEF  J  USTICB,    Do  the  honorable 

Mr,  Manager  BUTLER.     We  have  nothing 
to  ask  of  this  witness,  air. 
Mr.  JOHNSON,     I  move  that  the  court 

!Mr.  STEWART.  On  that  motion  I  call  for 
the  yeas  and  nays. 

The  CHIEF  JUSTICE.  The  Senator  from 
Maryland  moves  that  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn  until  to-mor- 
row at  twelve  o'clock.  On  this  question  the 
yeas  and  nays  are  asked  for. 

The  yeas  and  nays  were  not  ordered,  one 
fifth  of  the  Senators  present  not  sustaining  the 
call. 

Tbe  question  being  put  on  the  motion  to 
adjourn,  there  were,  on  a  division — ayes  24. 
noes  18;  and  the  Senate,  sttting  for  the  trial 
of  the  impeachment,  adjourneauntil  to-mor- 
row at  twelve  o'clock,  , 

TuESDiT,  April  U,  1868. 

The  ChiefJusticeofthe  United  States  entered 
the  Senate  Chamber  at  twelve  o'clock  and  five 
minutes  p.  m.,  and  took  the  chair. 

The  osaal  proclamation  having  been  made 
by  the  Sergeant- at- Arm  a, 

The  Manners  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  appeared 
and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent,  with  the  ex- 
ception of  Mr.  Stanbery,  also  appeared  and 
took  their  seats. 

The  presence  of  the  House  of  Representa- 
tives was  next  announced,  and  the  members 
of  the  House,  as  in  Committee  of  the  Whole, 
headed  by  Mr.  E.  B.  WiSHBCRSB,  the  chairman 
of  that  committee,  and  Eiccompanied  by  the 
Speaker  and  Clerk,  entered  the  Senate  Cham- 
ber, and  were  conducted  to  the  seats  provided 
for  them. 

The  CHIEF  JUSTICE.  Tbe  Secretary  will 
read  the  Journal. 

Mr,  STEWART.  I  move  that  the  reading 
of  the  Journal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection  the  reading  of  the  Journal  will  be 
dispensed  with.  The  Chair  hears  no  objection, 

Mr,SUMNEB.  I  send  tothe  Chair  an  order. 

The  CHIEF  JUSTICE.  TheSecretary  will 
read  the  order. 

The  Secretary  read  as  follows: 

Orda-td,  In  answer  to  tbe  motion  of  tbo  Mana^rs, 
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lennlessoCberwise  ordered,  ei 


otb  er  Managers 


and  fli, 


The  CHIEF  JUSTICE.     If  there  be  no 
ibjeotion  the  order  will  be  considered  now. 
Mr.  C0NNES3.    I  object,  Mr.  Pmident., 
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TheCHIEPJlfSTICB.  ObjectioniBmade. 
The  order  will  lie  over  for  one  day. 

Mr.  SUMNER.  I  beg  leave  most  respect- 
fully to  iiiqQite  under  what  rale  such  an  objec- 
tion can  be  made. 

The  CHIEF  JOSTICE.  The  Chief  Jus- 
tice stated  on  Saturday  that  in  condueting  the 
business  of  the  court  he  applied,  as  far  as  they 
were  applicable,  the  general  rules  of  the  Sen- 
ate. Thia  has  been  done  upon  several  occa- 
sions, and  when  objection  haa  Been  made  orders 
have  been  laid  over  to  the  next  day  for  con- 
Mr.  SUMNER.  Of  course  it  is  not  for  me 
to  argue  the  question  ;  but  I  beg  to  remind  the 
Chair  of  the  rule  under  which  this  order  is 
moved. 

The  CHIEF  JUSTICE.  It  will  lie  over. 
Gentlemen  of  counsel  for  the  Fcesident,  you 
will  please  proceed  with  the  defense. 

Mr.  BVABTS.  Mr.  Chief  Justice  and  Sen- 
ators, it  iaoar  misfortune  to  be  obliged  toatate 
to  the  court  that  since  the  adjournment  yester- 
day, and  not  coming  to  our  knowledge  until 
juit  before  we  came  into  court  this  morning, 
our  associate,  Mr.  Stanbery,  is  prerented  by 
illnessj  which  conSnes  him,  wholly  from  attend- 
ing upon  the  court  to-day.  I  have  seen  him, 
and  have  learned  the  opinion  of  his  physician 
that  he  will  undoubtem^,  in  expectation,  be 
ftbleto  re  sumehisduty  within  forty -eighthoars, 
and  there  maybe  somehopethathe  willbeable 
to  do  BO  by  to-morrow.  In  the  suddenness  of 
this  knowledge  to  ua,  and  in  the  actual  arrange- 
ment in  reference  to  the  proofs,  it  would  he 
very  difficult  forus,  and  almost  impossible  with 
any  proper  attention  to  the  justice  of  the  case, 
to  proceed  to-day;  and  we  suppose  thatati  in- 
dulgence, at  least  for  the  day,  would  lessen  the 
chance  of  longer  procrastination.  The  gentle- 
men of  the  Senate  and  the  Chief  Justice  will 
be  so  good  as  to  bear  in  mind  that  much  of  the 
matter  to  be  produced  in  evidence  is  within 
the  personal  knowledge  of  our  associate,  Mr. 
Stanbery,  and  not  within  ourown,  andwehave 
to  say  that  the  conduct  of  the  proofs  has  been 
accorded  to  him. 

It  is,  of  course,  not  pleasant  for  us,  and  not 
for  Mr.  Stanbery  especially,  thftt  such 
ion  as  this  should  arise  for  the  intro- 
duction of  personal  considerations  ;  but  in  our 
best  judgment  we  can  only  present  it  to  the 
court  in  the  aspectthat  I  have  named,  and  sub- 
mit it  to  their  disctelion  whether  the  facility 
and  the  indulgence  that  may  beneeded  on  our 
part  should  be  limited  to  tiiis  dav  or  whether 
It  should  estend  over  the  two  days  that  we 
suppose  would  assure  the  restoration  of  Mr. 
Stanbery  to  health.  I  saw  Mr.  Stanbery  last 
evening,  and,  although  he  had  been  a  little 
affected  by  a  cold  which  he  had  contracted,  I 
supposed  him  to  be,  as  he  supposed  himself  to 
he,  in  a  condition  of  health  that  would  permit 
him  to  go  on  as  usual ;  and  it  was  only  as  we 
were  preparing  to  come  to  ciJurt  this  morning 
tliat  he  himself  was  obliged  to  snbmit  to'  the 


confinement  of  his  physician  and  to  inform  na 
of  his  situation. 

Mr.  DRAKE.  Mr.  President,  I  would  ask 
a  question  of  the  counsel  for  the  defense. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator  from 
Missouri. 

The  Secretary  read  the  question,  as  follows: 

Cannot  the  dny  be  oeonpied  bj  counsel  for  the  re- 
apondent  la  givine  in  doonmantary  evideuce? 

Mr.  EVAETS.  It  cannot,  as  we  understand 
the  situation  of  the  proofs  and  our  duty  in  re- 
gard to  thera, 

Mr.  HOWE.  Mr.  President,  I  move  that 
the  Senate,  sitting  as  a  court  of  impeachment, 
adjourn  until  to-morrow  at  twelve  o^ciock. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.    The  Senate,  sitting 


Wednesday,  April  15, 1868. 

The  Chief  Justice  of  the  United  States  took 
the 'chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachme  t  on  the 
part  of  the  House  of  Represeutat  ves  and  the 
counsel  for  the  respondent,  except  Mr  Stan- 
bery, appeared,  "and  took  the  seats  ats  gned 
them  respectively. 

The  members  of  the  House  of  Bepresent- 
atives,  as  in  Committee  of  the  Whole  pre- 
ceded by  Mr.  WiSHBUBNE,  ehairn  a  f  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  ana  were  condneted  to  the 
seats  provided  for  them.  , 

The  CHIEF  J  [JSTICE.    The  Secretary  will 


The  Secretary  read  the  Journal  of  yester- 
day's proceedings  of  the  Senate  sitting  for 
the  trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  The  first  business 
in  order  is  the  consideration  of  the  order  sub- 
mitted by  the  Senator  from  Massachuetts  [Mr. 
Sum  neb]  yesterday. 

Mr.  SUMNER.  I  should  like  to  have  it 
reported. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order. 

The  Secretary  read  as  follows: 

Ordered,  In  answer. to. the  motion  of  theMan 


that,  a 


;r  tbe  ra 


;iIuniBnt  to 


io  ordered,  such  other  Man- 
agera  and  connsel  as  cnoose  may  print  and  file  argu- 
ments Bt  any  time  before  tho  argumentof  theclosiDg 
ManaEer. 

The  CHIEF  JUSTICE.  The  question  ia 
On  agreeing  to  the  order. 

Mr.  EDMUNDS,  I  move  to  amend  the 
order  so  that  it  will  read,  ' '  May  print  and  file 
arguments  at  any  time  before  the  a^ument  of 
the  opening  Manager  shall  be  concluded,"  in 
order  that  the  counsel  for  the  defense  may 
have  an  opportunity  to  see  wliat  ai^uments 
they  are  to  reply  to. 
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Ml-.  SUMNBB.     I  have  r 


objectioi 


Mr.  JOHNSON.  I  ask  for  the  reading  of 
tho  order  as  proposed  to  be  amended. 

Tbe  CHIEF  JUSTICE.  TheSecretarywill 
read  Ihe  order. 

The  Seorexaby.  The  order  submitted  reads 
as  follows ! 


aeei's  and  counEel  us  cboose  c 
mania  at  any  time  before  the. 
Mann^cr. 

iroposed  to  strike 

of  the  closing  Mam  

''argnraeot  of  the  opening  Manf^er  shall  be 

Mr.  EVARTS.  Mr.  Chief  Jintice,  may  we 
be  alLowed  to  make  a  eaggestion  in  reference 
to  thia  order? 

The-CHIEP  JUSTICE.     Certainly. 

Mr.  EVARTS.  The  amendment  offered 
and  accepted  places,  I  suppose,  the  proper  re- 
striction npon  the  argnments  to  be  fumtehed 
in  print  on  the  part  of  the  Managers.  That 
puts  the  matter  in  proper  shape,  I  snppose,  as 
regards  the  printed  bnefs  that  may  be  put  in 
on  the  part  of  the  Managers;  that  is  to  saj, 
that  they  shall  be  filed  before  we  make  onr  re- 
ply. On  OUT  part,  however,  it  wonld  be  proper 
that  we  shonld  have  the  liberty  of  filing  the 
briefs  at  any  time  before  the  closing  Manager 
makes  his  final  reply,  as  a  part  of  onr  new 
briefs  may  be  in  reply  to  the  new  briefs  that 
are  put  in  on  the  part  of  the  prosecution. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  I  desire  to  saj,  in  regard  to  the 
remark  which  has  just  been  made  by  the  hon- 
orable gectlem  an  onbehalf  of  the  accused,  that 
it  would  seem,  if  the  order  be  entered  as  he 
suggests,  that  additional  ai^uments  made  by 
counsel  on  behalf  of  the  President  need  not  be 
filed  until  the  close  of  the  arguments  ou  behalf 
of  tlie  accused  made  orally  to  the  Senate,  the 
repliant  onbebalf  of  the  Congress  of  the  United 
States  and  of  the  people  would  hare  no  oppor- 
tunity to  see  those  arguments  not  delivered,  and 
thei-efore  could  not  reply  to  them.  I  would 
suggest  that  the  order  as  it  stands  is  right.  It 
gives  the  counsel  for  the  President  the  oppor- 
tunity to  review  what  may  be  filed  before  they 
argue,  and  it  gives  the  counsel  for  the  people 
the  opportunity  to  review  before  he  argues 
whatever  may  De  filed  here  on  behalf  of  the 
President. 

Mr.  EVARTS.  Undoubtedly  there  are  in- 
conveniences in  this  enlargement  of  the  rule, 
however  applied ;  but  there  seems  to  be  an 
equality  in  requiring  each  side  to  furnish  its 
arguments  in  time  to  have  replying  counsel 
answer  them ;  and  the  same  rule  upon  my  sug- 
gestion would  be  applied  to  us  tliat  by  this 
present  amendment  is  applied  to  the  Managers 
tor  the  impeachment,  for  they  are  not  required 
'  to  file  their  additional  briefs  except  at  the  very 
moment  that  they  close  their  oral  argument, 


t  made  any  prep- 
itten  arguments, 
t  know  how  the 
1  the  part  of  the 


and  then  we  are  obliged  to  commence  our  oral 
argument, 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, I  desire  to  say  on  tliis  motion  that  it  was 
agreed  between  the  counsel  for  the  President 
that  the  three  of  our  numbe'r  who  have  hitherto 
managed  the  case  should  take  upon  themselves 
the  continuous  management  and  the  argument 
of  the  case  before  the  Senate.  In  consequence 
of  the  imputation  made  by  the  Managers,  that  we 
desiredunnecessarily  to  consume  the  time  of  the 
Senate,  those  of  us  who,  nnder  this  arrange- 
ment, bad  not  intended  to  argue  the  cause  did 
not  intend,  either  by  ourselves  or  through 
others,  to  make  any  application  to  the  Senate 
for  an  enlargement  of  the  rule ;  but,  inasmuch 
as  that  application  has  been  made  in  behalf 
of  the  Managers,  I  desire  to  say  to  the  Senate 
that  if  we  are  permitted  to  argue  the  cause  I 
think  it  would  be  more  fair  to  the  two  counsel 
who  did  not  expect  to  argue  the  case  to  permit 

us  to  make  an  extemporanec '  """ 

fore  the  Senate.  We  have  n 
aration  whatever  in  view  of  » 
We  suppose,  though  we  do  n 

fact  is,  that  the  Mans^era  o„ ^ 

House,  who  have  had  tiis  subject  before  them 
for  a  much  longer  period  than  we  have  had, 
are  much  more  familiar  with  this  subject  and 
are  better  prepared  with  written  addresses  than 
we  are,  so  that  if  the  rule  is  to  be  extended  I 
respectfully  ask  the  Senate  to  allow  us  to  ad- 
dress the  Senate  in  such  mode,  either  oral  or 
written,  as  we  may  desire.  I  beg  leave  to  say 
to  the  Senate  that  while  I  do  not,  speaking  for 
myself,  expect  to  be  able  to  interest  the  Senate 
as  much  as  the  learned  gentlemen  to  whom  the 
management  of  the  cause  has  been  hitherto 
confided  on  the  part  of  the  President,  yet,  as 
I  reside  in  the  President's  own  State,  as  I  have 
practiced  my  profession  in  his  town,  the  town 
of  his  domicile,  for  the  last  thirty  years,  and 
as  he  saw  proper  to  ask  my  services  in  his  be- 
half, and  as  I  fully  concur  with  him  in  the 
leading  measures  of  bis  Administration  I  de- 
bire.  if  I  am  heard  at  all,  to  be  heard  in  the 
mode  which  I  have  suggested. 

Mr.  CONNESS.  I  offer  the  following  as  a 
substitute  for  the  order  now  pendiug. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  substitute  proposed  by  the  Senator 
from  California. 

The  Secretary  read  it,  as  follows : 

Strike  eat  all  after  the  word  ^'  ordered"  and  insert: 
That  thetwentv-first  rulebe  SD  amended  as  toBllow 
as  many  of  the  aanagers  and  of  ths  oouoael  far  the 
Freeideat  to  apeak  on  the  final  arenment  as  shall 
choose  to  do  BO :  Prosided.  That  Hot  more  tlian  four 
days  on  each  a  ids  shall  beallonedj  but  the  Managers 
shall  make  the  opening  and  theelosmg  aT^umeilt. 

Mr.  DRAKE.     On  that  question  I  ask  for 


theyi 


e  ordered. 


Mr.  Manager  B^UTWELL.  I  should  like 
to  have  the  substitute  read  once  more. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  proposed  subslituto. 


,  Google 


The  Secretary  again  read  iL 

The  CHIEF  JUSTICE.  Does  the  honor- 
able Manager  desire  to  address  the  Senate? 

Mr.  Manager  BOUTWELL.     No,  sir. 

The  CHIEF  JUSTICE.  Thequeation  ison 
the  sitbstitate  proposed  by  the  Senator  from 
California. 

The  question  being  taken  by  yeas  and  nays, 
reBulted— yeas  19,  nays  27 ;  as  follows  j 

YBAS-MflSSTB.  Cameron,  Conneaa,  Cragin,  Dison, 
DooUttie,  Fowler.  Harlan,  Handorson.  Hendricks, 
McCra«ry,  Patterson  of  Tan  nessBO,  Rams  sy.  Sherman, 
Stewart.  Trumbull,  Van  Winkle,  Willej.  Wilson,  and 
Yates-lS, 

HATS— MeBSrB.Anthony,  Buck  alaw,Cattall,Chand- 
ler,  Cole,  Conkling,  Davis,  Drake,  Edmnnda,  Ferry, 
FreliDKhnyaen,  Howard.  Howe.  Johnson,  Morsan, 
Morrill  ofMaine.  Morrill  ofVerroont.  Mo  rton.  Patter- 
sen  of  ffetr  Hampshire,  Pomoroy,  fioss,  Sauhbury, 
Sumner,  Thayer.  Tipton,  Viokers,  and  Wiiliams-27. 
NOT  VOTING-SIessrs.  Bayard.  Corbett.  Fesson- 
dan.  Grimes,  Norton,  Nye,  Spragna,  and  Wade— S, 

So  tbe  sabstitute  was  rejected. 

Mr.  DOOLITTLB.  Mr.  Chief  Justice,  I 
prefer  altogether  oral  argutnen  ts  to  theseprinted 
ones,  and  I  submit  the  following  as  a  Eabsti- 
tute,  understanding  that  there  are  six  Man- 
agers on  the  part  of  the  House  and  four  counsel 
for  the  respondent.  ["Orderl"  "Orderl"]  I 
have  drawn  an  order  whicii —      ["Orderl" 


"Order 


The   CHEEP  JUSTICE.      Orderl     There 

Mr.  DOOLITTLB.     Which  I  ask  to  have 

I  Tiie  CHIEF  JUSTICE.  The  Secretary  will 
read  the  amendment  proposed  by  the  Senator 
from  Wisconsin. 

The  Secretary  read  as  follows; 
Strike  out  all  after  the  word  "ordered"  and  In- 

That  upon  tha  final  sriumEnttnoMsnaRers  of  tbe 
Ho  USD  open,  two  eouosel  for  the  respondent  reply; 
that  two  other  Manascrs  rejoin,  to  be  followed  by 
two  other  counsel  for  the  raspon dent;  and  thay.  in 
turn,  to  be  followed  by  two  other  Managers  or  the 
HoQso,  who  shall  conclude  the  argument. 

Mr.  DKAKE.  I  move  the  indefinite  post- 
ponement of  the  whole  propoaitjoa,  together 
with  tbe  substitute. 

The  CHIEF  JUSTICE.  The  Senator  from 
Missouri  moves  the  indefinite  postponement  of 
the  order  and  the  proposed  substitute. 

Mr.  SUMNER.      Let  us  have  the  yeas  and 

The  yeas  and  nays 
taken,   resulted — yea 


TBAS-Mi 
Cole.  Conkli 
Drake,  Edi 


iinds.  Ferry,  FeBaenden.Grimas.HarlM 

„ ,  HandriekB,  Howard,  Howe,  Johnson 

Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Mor 
ton,  PaCtereon  of  Hew  Hampshire.  Pomeroy.  Host 
'■--■-•-■ —  Sherman,  Stewart,  Thayer.  Tipton,  Wil 


liai 


ind  Yat 


B— 34. 


NAYS— Messrs.  Cameron.  Oatlell,  Cranin,  Doo- 
iittlo.  Fowler,  Frelinghuyaen,  MoOreery,  Patterson 
of  Tenncxsee.  Bam«ay,  Sumner,  Trumbull,  Van 
Winkle  J^ickers.  Willey,  and  Wiiaon~15. 

NOT  Voting— Messrs.  Bayard,  Norton,  Nye, 
Spragae,  and  Wada— 6. 


So  the  order  and  substitute  were  indefinitely 
postponed. 

Mr.  FERRY.  I  now  submit  an  order  on 
which  I  desire  action. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  proposed  by  the  Senator  from 
Connecticut. 

Tbe  Secretary  read  as  follows;  • 

Ordered^  That  the  twelfth  rule  be  so  modified  as 
that  the  hour  of  the  day  at  whieh  the  Senate  shall 
situpon  the  trial  now  pending  shall  be,  unless  otbei- 


The  CHIEF  JUSTICE.  This  order  is  for 
present  consideration  unless  objected  to. 

The  CHIEF  JUSTICE  put  the  question,  and 
declared  that  the  noes  appeared  to  have  it. 

Mr.  THAYER,  Mr.  DRAKE,  and  othera 
called  for  the  yeas  and  nays,  and  they  were 
ordered ;  and  being  taken,  resulted — yeas  21, 
nays  26;  as  follows: 

YEAS— Meaars.  Cameron,  Catteli,  Chandler.  Cole, 
Conkling,  Gunnosa,  Corbett,  Ciagin,  Drake,  Ferry, 
PralinchuyBen,  Harlan,  Howard,  Howe,  Morgan, 
Morrill  of  Maine,  Morrill  of  Vermont.  Ramsey. 
Sherman.  Stewart,  Somuer.  Thayer,  Williams,  and 

NAYS— Meaara.  Anthony,  Bayard,  Bnokalew,  Da- 
vis, Dixon.  Duoiittle.  Edmunds,  FcBsenden,  Fowler, 
Grimes,  Handaraon,  Hendricks,  Johnaon.  MoCreery, 
Morton,  Patterson  of  New  Hsmpshiro.  Patterson  of 
TenneBsee.  Pomeroy.  Roae.Sanlabnry,  Tipton,  Tram. 
bHll,  Van  Winkle,  Viokers.  Willey.  and  Yotes-m 

NOT  VOTIKa-Maasrs.  Norton,  Nye,  Spragne,  and 
Wade-4. 

So  the  order  was  rejected. 

The  CHIEF  JUSTICE.  Gentlemen  of  coun- 
sel for  the  President,  please  proceed  with  the 
defense. 

Mr.  EVART8.  Mr.  Chief  Justice  andSen- 
ators,  although  I  am  not  able  to  announce,  as 
I  should  be  very  glad  to  do,  that  our  associate, 
Mr.Stanbery,  had,  according  to  hishopes,  been 
able  to  come  out  to  day,  yet  I  am  happy  to  say 
that  he  is  quite  convalescent,  and  cannot  be 
long  interrupted  from  giving  the  proper  atten- 
tion to  tbe  proper  conduct  of  the  case.  Under 
these  circumstances,  and  from  a  desire  to  do 
whatever  we  may  properly  do  in  advancing  the 
trial  of  the  cause,  we  propose,  with  the  per- 
mission of  the  court,  to  proceed  to-day  ia 
putting  in  the  documentary  evidence,  which 
will  take  a  very  considerable  time,  and  prob- 
ably we  shall  not  wish  to  be  called  upon  to 
proceed  with  any  oral  testimony  until  to-mor- 
row, when  we  shall  be  happy  to  do  so. 

Mi^.  CURTIS.  Mr,  Chief  Justice,  wedesire 
to  bring  before  tlie  Senate  the  nomination  sent 
by  the  President  of  the  United  States  to  the 
Senate  on  the  21st  of  February,  as  I  am  in- 
structed, of  Hon.  Thomas  Ewing  for  the  office 
of  Secretary  for  the  Department  of  War.  We 
wish  the  executive  clerk  to  be  instructed  to 
produce  that,  in  order  that  we  may  put  it  in  evi- 

Mr.' CONKLING.     Mr.  President,  I  begto 
say  that  counsel  is  entirely  inaudible  here. 
Mr.  CURTIS.    Mj  request.  Senators,  was 
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ikat  tbe  executive  clerk  in[ght  be  instructed  to 
bring  in  and  exliibit  here  in  evidence  the  noai- 
ination  aent  bj  the  President  of  the  United 
States  under  the  date  of  the  2ist  of  February 
last,  as  I  am  instructed,   the  ni     '      '  '' 


Th»  CHIEF  JUSTICE.  The  Chief  Justice 
13  informed  by  the  Secretary  that  the  injunction 
of  secrecy  lias  not  been   removed  from  this 

Eroceeding.  It  will  be  necessary  that  it  should 
e  removed. 

Mr.  JOHNSON.  Does  that  apply  to  a 
nomination? 

Mr.  EDMUNDS.  I  ask  inanimous  consent 
to  say,  if  I  am  permitted,  on  that  point 

Tho^  CHIEF  JUSTICE.  If  there  be  no 
objection,  tbe  Senator  can  proceed  by  unani- 
mous consent. 

Mr.  EDMUNDS,  Idesire  to  say  that  under 
the  aev  rules  the  fact  of  a  nomination  being 
made,  it  is  provided,  shallnot  be  a  secret  com- 
munication, and  hence  I  think  there  can  be 
no  impropriety  in  ordering  the  production  of 
the  paper. 

Mr.  CURTIS.  Iwassoinstructed  on  inquiry, 
and  supposed  no  motion  to  remove  the  injunc- 
tion of  secrecy  was  necessary. 

Mr.  SHERMAN.  Mr.  Chief  Justice,  if  a 
motion  is  neceaaarj,  I  will  move  that  the  eiecu- 

Mr.  EDMUNDS.  With  the  eonaent  of  the 
Chief  Justice  I  will  read  the  fortieth  rule, 
recently  adopted : 

"All  information  or  remarfes  conoerning  the  char- 
>F  <iuahfi<^ti 

2""'r..''"_!'"_'"!_"'rmBirBraii  _.. 

be  regarded  03  a  secret." 

The  CHIEF  JUSTICE.  The  executive 
clerk  will  be  sworn, 

D.  W.  C.  CunEE  sworn  and  examined. 

By  Mr.  Cdrtis  : 

Qutition.  Will  you  state  what  documentyoQ 
have  before  you  ? 

Answer.  I  have  the  original  nomination  by 
tbe  President  of  Thomas  Ewing,  sen.,  to  be 
Secretary  for  the  Department  of  War. 

Question.  Will  you  please  to  read  it? 

Answer.  The  witness  read  as  follows: 
TotheSmoleofthe  Vmted  Slnlei  ! 

I  Dominate  Thomiis  Ewiag,  sen,,  of  Ohio,  to  be 
Secretarr  for  the  Departmen  t  of  War. 

ANDRUW  JOHNSON. 

■Wabhingtoh,  D.  C,  F^nuirn  23, 18GS, 

QaesMon.  On  what  day  was  that  actually 
received  by  you? 

Answer.  On  the  22d  of  February. 

Mr.  CURTIS.    Now,  I  desire  to  put 
dence,  Mr.  Chief  Justice,  a  copy  of  the  a 

of  the  President  of  the  United  States _ 

Senate  of  the  United  States,  which  bears  date 
on  the  24th  of  Fel>r.uary,  1868.  I  have  the 
printed  copy,  which  is  the  authorized  copy.  I 
suppose  it  will  not  be  objected  that  we  have 


the  President  to  office  al 


not  obtained  it  irom  the  proper  sc 


:e? 


Mr.  Manager  BUTLBB,    The  mere  vehicle 

of  proof,  Mr.  President,  will  uot  be  objected 

bnt  theproof  ilaelf  will  be,  for  a  very  plain 

son.     It  was  after  the  President  was  im- 

Seached  by  the  House,  and,  of  course,  it  is  his 
eciaration  attempted  to  be  put  in'.  A  declara- 
■'311  by  him,  after  he  waa  impeached,  whether 
ade  to  the  Senate  or  anybody  elsCr  it  seems 
I  us,  cannot  be  evidence. 
The  exact  order  of  time,  if  it  may  not  be  in 
the  mind  of  Senators,  was  this:  on  the  2lEt 
of  February  a  resolution  was  offered  to  the 
House  of  Representatives  looking  to  the  im- 
peachment of  the  President,  bringing  It  before 
the  House ;  on  the  22d  it  was  acted  upon  and 
actually  voted.  Impeachment  was  actually 
voted  on  the  22d.  Then  intervened  Sunday, 
the  23d.  Any  message  sent  on  the  24th,  there' 
fore,  must  have  been  known  to  the  President 
to  have  been  after  the  impeaebraent. 

Mr.  CURTIS.  It  will  be  remembered  that 
the  honorable  Managers  put  in  evidence  in  tbe 
course  of  their  proceedings  a  resolve  passed  by 
the  Senate  to  which  this  message  is  a  response ; 
so  that  the  question  is  whether  the  honorable 
Managers  can  pat  in  evidence  a  resolve  of  the 
Senate  transmitted  to  the  President  of  the 
United  States  in  reference  to  the  removal  of 
Mr.  Stanton,  and  the  Senate  will  refuse  to  re- 
ceive tbe  reply  which  the  President  made  to 
that  resolve.  That  is  the  question  which  is 
now  before  the  court. 

Mr.  Manager  BUTLER.  I  have  only  to  say, 
Mr,  President,  tbat  that  is  an  argument  to  the 
prejudice,  and  not  to  the  law.  Suppose  he 
offers  his  answer  here  to-day,  is  that  to  be  re- 
ceived as  evidence?  This  message  is  said  to 
be  the  answer  to  the  resolve  of  the  Senate.  I 
pray  you  to  remember  that  our  learned  friends 
insist  that  the  rales  of  law  should  govern.  Will 
they  dare  to  say  to  tbe  Senate  that  they  ever 
heard  of  a  case  where,  after  indictment  of  the 
criminal,'  the  respondent  was  allowed  to  put  in 
evidence  his  statement  of  his  defense?  If  so, 
when  is  that  right  to  cease?  We  put  in  the 
resolve  because  it  was  apart  of  tbe  transaction 
of  removing  Mr.  Stanton,  made  before  the  im- 
peachment was  determined  upon.  We  cannot 
put  in  bis  declarations  down  to  to-day.  That 
IS  a  &millar  ruleof  law.  They  cannot.  I  only 
ask  the  Senate  to  consider  of  it  &a  a  precedent 
hereafter,  aa  well  as  being  a  great  wrong  upon 
tbe  people,  that  af^r  they  indict,  if  you  use  that 
word,  afler  they  impeach  an  officer,  then  be 
can  send  in  a  message  which  shall  be  taken  as 
evidence  for  him. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  learned  Manager  asks  whether  we 
dare  do  aometbing.  We  nave  not  been  in  the 
habit  of  considering  the  measure  for  the  con- 
duct of  forensic  disputations  to  be  a  question 
of  daring.  We  are  not  in  the  habit  of  applying 
such  epithets  to  opponents,  nor  hitherto  of  re- 
ceiving them  from  ttem.  The  measure  of  duty 
of  counsel  to  the  law  and  the  facts  is  the  meas- 
ure we  shall  strive  to  obey,  and  not  the  m 
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of  daring,  if  for  no  other  reason  for  this ;  that 
on  the  rule  of  law  and  fact  and  evidence  we 
might,  perhaps,  expect  Eometimea  a  superior- 
ity, but  on  the  measore  of  daring,  never. 

Now,  this  qnestioD  arises  thus:  is  the  learned 
Manager  entirely  right  in  saying  that  the  im- 
peachment was  voted  on  the  22d7  The  22d 
was  Saturday,  and,  unless  I  am  mistaken,  the 
vote  was  not  taken  until  Monday. 

Mr.  Manager  BUTLER.  I  was  entirely 
right — on  Saturday.  The  vote  was  taken  on 
the  22ii  of  February. 

Mr.  EVART8.  That  is,  that  articles  ahonld 
be  brought  in.  The  articles,  however,  were 
not  voted  until  the  24th. 

Mr.  Manager  BUTLER.  The  articles  could 
not  be  prepared  until  some  time  afterward. 

Mr.  EVAHT8.  I  am  merely  stating  a  fact, 
not  complaining.  They  werefound  soon  enough. 
Now,  It  is  said  that  because  the  vote  that  im^ 
peachment  should  proceed  waa  taken  on  the 
22d  that  impairs  the  credit  or  the  admissibility 
of  the  piece  of  evidence  that  is  laid  before  the 
Senate.  My  learned  associate  haa  distinctly 
told  the  silnation  of  the  matter.  Perhaps  both 
of  these  transactions  were  pnblic  at  the  time, 
or  were  made  public  soon  afterward.  This 
message,  the  injunction  of  secrecy  in  respect 
to  which  has  been  removed,  might  be  within 
the  range  of  recflurse  on  the  one  aide  or  the 
other  for  argument,  and  for  the  knowledge  of 
the  court.     But  our  learned  opponents  have 

gut  in  the  iangnage  of  the  resolution  of  the 
enate.  Exactly  what  bearing  that  has  as 
part  of  the  res  gestce  of  the  removal  of  Mr. 
Stanton  which  had  taken  place  so  far  as  the 
criminality  of  the  President  waa  concerned 
before  this  resolution  was  passed  by  the  Sen- 
ate it  was  not  easy  to  see.  It  was,  however, 
received  as  proper  evidence.  The  one  reason 
that  we  did  not  consider  it  objectionable  was 
that  we  supposed,  aa  a  matter  of  course  and 
of  right,  that  this  message,  which  is  an  answer 
to  that  resolution,  upon  the  introduction  of 
the  topic  by  the  resolution  being  offered  in 
evidence,  would  be  admissible  in  itself.  We 
submit,  therefore,  that  on  every  principle,  both 
of  law  and  of  d^ictetion,  if  it  may  be  so  said, 
in  regard  to  the  completeness  of  the  record 
upon  the  point,  this  message  of  the  President 
should  be  allowed  to  be  read  and  given  in 
evidence. 

Mr.  Manager  BUTLER.  I  aimply  desire  to 
ca!)  the  attention  of  the  Senate  to  the  fact  that 
whether  it  is  a  matter  of  daring  orprofesaional 
knowledge,  neither  of  the  counsel  has  stated 
any  possible  precedent.  I  desire  also  to  call 
the  attention  of  the  Senate  to  the  fact,  eo  that 
the  counsel  may  never  be  in  doubt  hereafter, 
whaf  was  the  legal  effect  of  the  resolution  of 
the  Senate  in  our  minds,  that  we  put  in  that 
resolution  to  show  that,  aotwithstanding  'the 
resolution  of  the  Senate  served  on  the  Presi- 
dent at  eleven  o'clock  at  night  on  the  night. of 
the  2lBt,  he  still  went  on  and  treated  this 
Lorenzo  Thomas  aa  Secretary,  and  took  him 


his  Cabinet  consultation,  and  Lorenzo 
Thomas  was  recognized  after  that  by  him  sm 
the  Secretary  aiiiiiferfm,andafter  that  Lorenzo 
Thomas  was  breathing  out  his  own  designs  to 
take  possession  of  the  office  by  force.  It  was 
in  order  to  show  that  the  President  of  the 
United  States  was  determined  to  disobey  the 
law  of  the  land,  that  it  was  known  to  him — 
the  Senate  served  it  upon  him  for  the  purpose 
of  having  him  know  it,  and  did  not  leave  it  to 
the  slow  channels  of  communication  in  print, 
but  served  a  certified  copy  on  him  to  stay  his 
hand,  and  he  refused  to  stay  his  hand. 

Now,  can  it  be  that  a  prepared  argument 
after  that,  and  after  he  was  impeached  by  the 
House  of  Eepreaentatives,  can  be  put  in  evi- 
dence? One  ounce  of  action  on  his  part  in 
obedience  to  the  law  and  the  resolution  of  the 
Senate  would  have  been  agreat  deal  belter  than 
pages  of  argument;  but  there  was  none.  The 
gentlemen  will  not  use  the  word  "dare,"  for 
they  would  dare  do  all  that  good  lawyers  would 
dare  do  in  favor  of  their  client,  but  I  will  say 
the  ^ntlemen  have  not  shown  a  single  legal 
position  upon  which  this  can  stand. 

The  CHIBF  JUSTICE.  The  counsel  for 
the  President  will  please  put  in  writing  what 


us  li  we  are  wrong. 

Mr.  EVARTS.  It  will  delay  the  question, 
then,  somewhat. 

Mr.  Manager  BUTLER.  The  report  of  the 
committee  waa  made  on  the  22d.  All  of  ns 
were  of  opinion  that  the  reaolution  was  passed 
on  the  22d.  We  think  we  are  right ;  but  we 
will  make  that  certain. 

After  the  lapse  of  a  few  minutes — 

Mr.  Manager  BUTLER.  We  find,  Mr. 
President,  on  examination,  the  state  of  the 
record  is  this;  that  on  the  21st  of  February 
a  resolution  was  proposed  for  impeachment  and 
referred  to  a  committee ;  on  the  22d  the  eom- 
mittee  reported,  and  that  was  debated  through 
the  22d  and  into  Monday,  the  24th,  and  the 
actual  vote  waa  taken  on  Monday,  the  24th, 

Mr.  EVARTS.  Late  in  the  afternoon— five 
o'clock  in  the  afternoon ;  so  that  I  was  right  in 
the  fact.  Is  there  any  further  objection  made 
now? 

Mr.  Manager  BUTLER.     Certainly. 

Mr.  Manager  BINGHAM.  I  desire  to  state 
the  reasons  why  we  insist  upon  this  objection. 
The  House  of  Representatives,  aa  appears  by 
the  Journal  which  has  now  been  furnished  us, 
on  the  22d  of  February,  through  its  committee, 
reported  "  that  Andrew  Johnson  be  impeached 
of  high  crimes  and  misdemeanors."  "ihe  dis- 
cuseion  proceeded  on  that  day.  On  the  da^ 
preceding,  however,  the  21st  of  February,  jt 
appeareathat  the  Senate  of  the  United  StateSj 
as  is  already  in  evidence  from  the  Journal  of 
the  Senate  itself,  proceeded  to  cousider  on- 
other  message  of  the  President  of  the  United 
States,  in  which  be  bad  reported  to  the  Senate 


>y  Google 


362 


that  he  had  removed  from  the  Departiient  of 
War  Edwin  M.  Stanton,  then  Secretary  of  War, 
by  the  previous  action  of  the  Senate.  The 
Senate  havine  refused  to  concur  in  the  saspen- 
sion,  refusea  to  acquiesce  in  the  reasons  as- 
signed by  the  Presiaent  under  the  tenure-of- 
office  act.  Having  given  the  President  notice 
thereof,  thePresidenttherenponproceeds,  after 
this  notice,  to  remove  him  and  to  appoint  a 
Secretary  of  War  ad  interim,  in  direct  confra- 
Tention  of  the  express  words  of  the  act  itself 
and  of  the  action  of  the  Senate.  On  that  day, 
tlie21at  of  February,  theSenatc,  it  seems,  con- 
sidered the  action  of'  the  President  in  this  mat- 
ter of  removal  and  in  this  matter  of  appoints 
ment  of  the  head  of  a  Department  in  direct 
contravention  of  the  prohibitions  of  existine 
law  and  of  the  action  of  the  Senateunderitand 
the  notice  which  it  had  served  on  the  President. 

On  that  night,  as  the  record  also  shows,  the 
21st  of  February,  1868,  (he  Senate  of  the  United 
States  passed  a  resolution  reciting  the  action 
of  the  President  in  the  premises,  to  wit,  his 
removal  of  the  Secretary  of  War,  his  appoint- 
ment of  a  Secretary  ad  interim,  and  declaring 
by  solemn  resolve  that  under  the  Constitution 
aad  laws  of  ijie  United  States  the  President 
had  no  power  to  make  the  removal  or  to  make 
the  appointment.  That  was  the  action  of  the 
Senate,  which  has  been  given  in  evidence  here 
in  support  of  the  prosecution.  It  was  all  con- 
cluded, as  the  Senate  will  notice  from  what  I 
have  said,  on  the  31st  and  22d  of  February, 
186S.  Mj  impression  ia  that  the  notice  was 
served  on  the  night  of  the  21st,  but,  that  I  may 
not  make  a  mistake  in  this  nuatter,  I  say  it  was 
not  served  later  than  the  22d  day  of  February. 

Now,  what  takes  place?  Hereis  a  present- 
ment made  on  the  21stor22d  day  of  February, 
1868,  against  this  President  before  .the  grand 
inquest  of  the  nation,  and  he  seeks  to  put  io  a 
declaration  made  after  presentment  made, 
which  is  certainly  tantamount  to  a  warrant  for 
his  arrest,  for  from  that  moment  he  was  within 
the  power  of  the  people.  Although  he  fled  to 
tiie  remotest  ends  of  the  earth  he  could  never 
stop  for  a  moment  the  progress  of  this  inquiry 
to  final  judgment,  although  personal  process 
never  reached  him.  It  is  so  provided  in  the 
text  of  your  Constitution.  It  is  to  be  challenged 
by  no  man. 

After  these  proceedings  had  been  thns  insti- 
tated,  two  days  after  the  fact  of  the  action  of 
the  Senate  and  three  days  aiier  the  fact  of  his 
commission  of  the  crime,  he  enters  upon  the 
task  of  justifying  himself  before  the  nation 
fbr  a  violation  of  it«  laws,  for  a  violation  of 
its  Constitution,  for  a  violation  of  his  oath  of 
office,  for  his  de&ance  of  the  Senate,  for  his 
defiance  of  the  people,  by  sending  a  message 
to  the  Senate  of  the  United  States  on  the  24th 
day  of  February,  1868.  Whatisit,  Senators? 
Is  it  any  more  than  a  volunteer  declaration  of 
tlie  criminal,  after  the  fact,  in  his  own  be- 
iwaf  ?  Does  it  alter  the  case  in  law  ?  Does  it 
i^tec  the  case  in  the  Ee»so.Q  or  judgment  of  any 


man  living,  either  within  the  Senate  or  out  of 
the  Senate,  that  he  chose  to  put  his  dec- 
laration in  hia  own  defense  in  writing?  The 
law  makes  no  such  distinctions.  I  undertake 
to  assert  it  here,  regardless  of  any  attempt  to 
contradict  my  statement,  that  there  is  no  law 
that  enables  any  accused  criminal,  after  the 
fact,  to  make  declarations,  either  orally  or  in 
writing,  either  by  message  to  the  Senate  or  a 
speech  to  a  mob,  to  acquit  himself  or  to  affect 
in  any  manner  his  criminality  before  the  tri- 
bunals of  justice,  or  to  make  evidence  which 
shall  be  admitted  under  any  form  of  law  npou 
his  own  motion  to  justify  bis  own  criminal 
conduct. 

I  do  not  hesitate  to  say  that  every  author- 
ity which  the  gentlemen  can  bring  into  court 
regulating  the  rule  of  evidence  in  procedures 
of  this  sort  is  directly  ag^nst  the  proposition, 
and  for  the  simple  reason  that  it  is  a  written 
declaration  ma9e  by  the  accused  voluntarily, 
after  the  fact,  in  his  own  behalf^  I  read  for  the 
information  of  the  Senate  the  testimony  touch- 
ing this  fact  of  the  service  of  the  notice  of  the 
action  had  by  the  Senate  upon  the  conduct  of 
the  President  whereof  he  stands  acccuaed  be- 
fore the  Senate.  It  is  as  follows.  On  page 
109  of  the  trial  Mr.  McDonald  testified : 


An  attested  copy  of  the  foregoing  reaoiufion 
ivcred  by  mo  into  the  hands  of  the  ProEideui 
I  United  States  at  his  office  in  thaEiei  '  " 
n  at  ten  o'clock  p.m.  on  the  2Ut  of  Febi 


Man 


On  the  24th  of  February,  three  days  after- 
ward, he  volunteers  a  written  decl^u*ation 
which  he  now  proposes  to  make  evidence  in  his 
own  behalf  before  this  tribunal  of  justice.  Of 
course  it  is  evidence  for  no  purpose  whatever, 
except  for  tbepnrpose  of  exculpating  him  from 
the  criminal  accusation  preferred  against  him. 
It  is  for  no  other  purpose. 

Senators  tfill  bear  with  me  while  I  make  a 
further  remark.  The  propoeitioa  is  to  intro- 
duce his  whole  mess^e,  not  simply  what  he 
says  for  himself,  not  simply  the  uguments  that 
he  chooses  to  present  in  the  form  of  a  written 
declaration,  in  vindication  of  his  criminal  con- 
duct, in  violation  of  the  clearest  and  plainest 
provisions  of  law,  and  in  direct  deGanceof  the 
action  of  the  Senate"  and  of  tte  notice  it  had 
served  on  him  on  the  night  of  the  2l3t  of  Feb- 
ruary i  but  the  Senate  will  bear  with  me  when 
I  say,  what  they  do  know,  that  this  message 
reports  the  declarations  of  third  persons,  and 
of  course  the  Senate  are  asked  to  accept  these, 
too,  as  evidence  in  the  trial  of  the  accused  at 
their  bar. 

He  reports  in  this  message  the  declarations 
of  third  persons  whom  he  Ws  pleased  to  call 
his  "constitutional  advisers."  He  slates  their 
opinions.  Without  giving  their  language  he 
gives  the  conclusions,  and  those  conclusions 
arelo  be  drawn  before  the  Senate  as  matter  of 
evidence.  I  beg  leave  to  say  here,  in  the  pres- 
ence of  the  Senate,  that  there  is  no  colorable 
excuse  for  the  President  or  fijr  his  coanset 
eeming  be&ce  the  SeDate  to   say  to  thets, 
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whether  if  be  catnmunicsit^d  in  his  written 
mesEdge  or  otherwise,  that  he  has  any  right  to 
attempt  to  shelter  himself  for  a  violation  of  the 
laws  of  the  country  nnder  the  opinions  of  any 
member  of.  hi  a  Cabinet.  The  Constitution 
never  vested  liis  Cabinet  counselors  with  any 
such  authority,  as  it  never  vested  the  Presi- 
dent with  authority  to  suspend  the  laws  or  to 
violHte  the  laws  or  to  disregard  the  laws  or  to 
make  appointments  in  direct  contravention  of 
the  laws,  and  in  defiance  of  the  final  action  of 
the  Senate  acting  in  express  obedience  to  the 
requirement  of  the  law. 

Mr.  Manager  BUTLER,  [after  examining 
the  raesaage.)  Youareright.  He  reports  the 
opinion  of  his  Cabinet. 

Mr.  Manager  BINGHAM.  I  was  aware  that 
I  was  right.  There  is  no  colorable  excuse  for 
this  proceeding.  I  say  it  with  all  respect  to 
the  learned  counsel,  and  I  challenge  now  the 
production  of  authority  from  any  respectable, 
court  that  ever  allowed  any  man,  high  or  low, 
official  or  unoSicial,  to  introduce  his  own  dec- 
larations, written  or  unwritten,  made  after  the 
fact,  in  his  defense.  That  is  the  point  I  take 
here.  I  beg  the  pardon  of  the  Senate  for  having 
detained  them  so  long  in  the  statement  of  a 
proposition  so  simple,  and  the  law  of  which  is 
so  clearly  settled  running  through  centuries. 
I  submit  the  question  to  them. 

Mr.  BVARTS.  Mr.  Chief  Justice  and  Sen- 
Mr.  Manager  BUTLEB.  Do  we  ever  have 
the  close  here? 

Mr,  BVARTS.  I  dwe  say  you  have ;  but  I 
also  have  the  opportunity  to  speak.  No  ques- 
tion arises  of  my  irregularity,  I  take  it. 

Mr.  Manager  BINGHAM.     No.  no. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  only  apology  that  the  learned  Man- 
ager has  made  for  the  course  of  his  remarks  is 
the  consumption  of  jour  time,  and  jet  he  has 
not  hesitated  to  say,  and  again  to  repeat,  that 
there  ia  not  a  color  of  Justification  for  the 
attempt  of  the  President  of  tJie  United  States 
to  defend  himself  or  for  the  efforts  that  bis 
counsel  make. 

Mr.  Manager  BINGHAM.  Will  the  gentle- 
man allow  me  to  correct  him?  I  do  not  think 
tbegentleman  intends  to  misrepresent  mehere. 

6&.  ElfARTS.    I  do  not  misrepresent  you. 

Mr.  Manager  BINGHAM.  I  did  not  say, 
then,  if  the  gentleman  pteaaes,  tliat  there  was 
no  colorable  excuse  for  the  President  to  at- 
tempt to  defend  himself  or  for  his  counsel  to 
defend  him.     I  did  not  say  that. 

Mr.  EVARTS.  It  all  comes  to  the  same 
thing.  Everything  that  is  attempted  upon  our 
view  or  line  of  the  subject  in  controversy,  un- 
less it  conforms  to  the  preliniinMj  view  that 
(be  learned  Managers  cnoose  to  throw  down, 
is  regarded  at  outside  of  the  color  of  law  or 
of  right  on  tie  part  of  the  President  or  his 
counsel,  and  bo  it  is  repeatedly  charged. 

Now,  if  the  crime  was  completed  an  the  21st 
of  February,  whictis  not  oiJytlie  whole  baaia 


of  this  argument  of  the  learned  Managers,  but 
of  every  other  argument  upon  the  evidence 
that  I  have  had  the  honor  of  hearing  from 
them,  I  should  like  to  know  what  application 
or  relevancy  the  resolution  passed  by  the  Sen- 
ate on  the  21st  of  February,  after  the  act  of 
the  President  had  been  completed,  and  after 
that  act  had  been  communicated  to  the  Sen- 
ate, has  on  the  issue  of  whetJier  that  act  was 
right  or  wrong?  Andif  thefiictthat  itisaues- 
pression  of  opinion  relieves  the  testimony  from 
the  possibility  of  admission,  what  was  this  but 
an  expression  of  the  opinion  of  the  Senate  of 
the  United  States  in  the  form  of  a  resolutioa 
regarding  a  past  act  of  the  President?  There 
could  be,  then,  no  single  principle  of  the  lawrf 


cept  as  a  communication  from  this  branch  of 
the  Government  to  the  President  of  the  United 
States  of  its  opinion  concerning  the  legality  of 
his  action ;  and  in  the  same  line  and  in  imme- 
diate reply  the  President  communicates  to  the 
Senate  of  the  United  States,  openly  and  in  a 

iiroper  mess^e,  his  opinions  concerning  the 
egality  of  the  act.  What  would  be  thought 
of  the  Government  that,  in  a  criminal  prosecu- 
IJon,  by  way  of  inculpating  a  prisoner,  should 
give  in  evidence  what  a  magistrate  or  a  sheriff 
had  said  to  him  concerning  the  crime  imputed, 
and  then  shut  the  month  of  the  prisoner  as  to 
what  he  had  said  then  and  there  in  reply  ? 
Why,  the  only  possibility,  the  only  argument 
for  affecting  the  prisoner  wiUi  criminality  for 
what  had  been  said  to  him,  was  that,  unreplied 
to,  it  might  be  construed  into  admission  or  sub- 
mission i  and  to  say  that  the  prisoner,  when 
told  "You  stole  that  watch,"  could  not  give 
in  evidence  bla  reply,  "  It  was  my  own  watch, 
and  I  tookit  because  it  was  mine,  is  precisely 
the  same  proposition  that  is  being  applied  here 
by  the  learned  Managers  to  this  communica- 
tion back  and  forth  between  the  Senate  aad 
the  President. 

Mr.  Manager  BUTLEB.  A  single  word, 
Mr.  President,  uponthatproposition.  I  think 
if  any  sheriff  should  say  to  a  thief,  "  Sir,  whose 
watch  is  that?"  and  the  thief  could  not  make 


watch  it  was,  and  putting  in  what  his  neighbors 
said  about  it,  would  never  be  received.  I  take 
the  illustration  ;  it  is  a  good  one,  an  excellent 
illustration.  A  sheriff  says  to  a  prisoner, 
"Where  did  yon  get  that  watch  J"  Four  days 
afterward — after  he  has  been  in  jail,  after  the 
indictment  is  being  found  against  him,  and 
while  the  court  is  in  session,  ne  sends  an  an- 
swer to  the  sheriff  and  says  thai  answer  must 
be  given  in  evidence,  and  not  only  that,  but  ha 
puts  in  that  answer  what  everybodj  else  said, 
what  foar  or  five  men  said  to  him,  as  ia  the 

putting  in  his  own  answer,  but  he  pats  in  the 
view  of  the  Catiinet.  Now,  we  object.  If  they 
will  fetch  the  Cttbinet  here  and  let  vs  extmr 
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examine  them  and  find  out  what  they  meant 
wh^  they  gave  him  any  advice,  and  how  they 
came  to  give  it  to  him,  and  under  what  cir- 
cumstances they  gave  it  to  him,  we  shall  have 
ft  different  reply  to  make  to  that. 


and  consulted  with 

room,  he  says 

prisoners  who  were  witi  him 


Ten  o'clock  at 
t  then.    Yon 


''%Uo. 


id  what  the 

__     ___      ._ _.jd  about  it, 

Mr.  EVARTS.  Mr.  Chief  JuslioeandSen- 
ators,  every  caae  is  to  ho  regarded  according 
to  its  circumstances,  and  you  will  judge  whether 
a  communication  from  you  to  the  Premdeotof 
the  United  States,  communicated  to  him  on 
the  22d  of  February 

Mr.  Manager  BUTLER.    The  21et. 

Mr.  EVARTS.  lunderstoodyoutosaythat 
you  could  not  say  that. 

Mr.  Manager  BUTLER, 
night  on  the  21st. 

Mr.  EVARTS.     You  got 
did  not  have  it  before. 

Mr.  Manager  BINGHAM. 

Mr.  EVARTS.  Ten  o'clock 
2l8t  the  communication  was  sen 
Senate  waa  not  in  session  on  the  22d,  as  I  am 
informed,  more  than  an  hour,  it  being  a  holi- 
day, and  this  message  sent  in  on  Monday,  Sun- 
day intervening,  is  not  an  answer  according  to 
the  ordinary  course  of  prompt  and  canclid  treaty 
between  the  Senate  and  President  concerning 
a  matter  in  difference,  or  an  answer  to  impu' 
tation  communicated  to  him.  As  for  the  simile 
of  the  President  being  in  prison,  we  have 
removed  that  by  showing  that  he  was  not 
impeached  nntilSve  o'clock  in  the  afternoon 
of  Monday  the  2dth ;  and  as  to  the  simile  that 
the  Cabinet  were  his  fellow- prisoners  in  the 
same  cell,  the  answer  is  that  thejjhave  not 
been  impeached  at  all.  But  we  do  not  pursue 
these  trivial  illustrations.  The  matter  is  within 
the  intelligence  of  the  court,  and  must  be  dis- 
posed of  by  it. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  I  desire  to  say,  once  for  all,  to 
the  Senate  that  I  have  said  no  word,  and  in- 
tend to  sav  no  word,  during  the  progress  of 
this  trial,  that  justifies  the  assertion  of  counsel 
for  the  President  that  I  deny  his  right  to  make 
a  defense  either  in  person  or  by  his  counsel, 
What  I  insist  upon  here,  and  ask  the  Senate  to 
act  upon,  is  that  he  shall  make  a  defense  pre- 
cisely as  unofficial  citizens  of  the  United  States 
make  defenses,  according  to  the  iaw  of  the 
land  and  not  otherwise ;  that  he  shall  not  after 
tlie  commisuon  of  crime  manufacture  evidence 
in  his  own  behalf,  either  oral  or  written,  by  his 
own  declaration,  and  incorporate  in  it,  too,  the 
declarations  of  third  persons  and  throw  it  upon 
the  court  as  testimony.  It  has  never  been 
allowed  in  any  respectable  court  in  this  country 
upon  any  occasion.  When  men  stood  upon 
trial  for  their  lives  they  never  were  permitted 
after  the  fact  to  manufacture-  testimony  by 
theii  own  declarations]  either  written  or  nn- 


ritten,  and  on  their  own  motion  introduce  it 
the  courts  of  justice. 

I  have  another  -word  or  two  to  say  in  the  light 
of  what  has  dropped  from  the  lips  of  the  conn- 


ate, that  here  is  an  attemptto  introduce  not  only 
the  written  declarations  of  the  accused  in  hia 
own  behalf  after  the  fact,  but  the  declarations 
of  third  persons,  not  under  oath,  and  their 
conclnsions  reported  in  this  message  of  the 
24th  of  February,  1868.  I  venture  to  say  that 
a  proposition  of  the  extent  of  this  never  was 
made  before  in  any  tribunal  of  justice  in  the 
United  States  where  any  man  stood  accused 
of  crime,  not  simply  to  give  his  own  declara- 
tions, but  to  report  the  declarations  of  third 
gersons  in  his  own  behalf  and  throw  them  be- 
)re  the  Senate  as  testimony. 
One  other  remark.  The  gentleman  seems 
to  think  that  the  President  had  a  right  to  send 
a  message  to  the  Senate  of  the  United  States 
which  should  operate  as  evidence.  I  concede 
that  the  President  of  the  United  States  has  the 
right  under  the  Constitution  to  communicate 
from  time  to  time  to  the  two  Houses  of  Con- 
gress such  matters  as  he  thinks  pertain  to  the 
public  interest ;  and  if  he  thinks  that  is  of  the 
public  interest  he  may  do  so ;  but  I  deny  that 
there  is  any  colorable  excuse  {I  repeat  those 
words  here)  for  intimating  that  the  President 
of  theUnited  States,  charged  with  the  commis- 
sion of  crime  on  the  2  Is  t  of  February,  1868.  and 
proved  guilty,  I  undertake  to  say,  by  his  written 
confession,  to  the  satisfaction  of  every  intelligent 
and  unpr^udiced  mind  in  and  out  of  the  Senate 
in  this  country,  could  proceed  to  manufacture 
a  defense  three  days  after  the  fact  in  the  form 
of  a  message.  That  is  the  point  I  make  on  the 
gentleman  here.  He  says  "What  importance, 
then,  do  you  attach  to  the  action  of  the  Senate.' ' 
We  attach  precisely  this  importance  to  it:  that 
the  law  of  the  land  enjoined  upon  the  Presi- 
dent of  the  United  States  the  duty  to  notify  the 
Senate  of  the  suspension  of  this  officer  and 
the  reasons  therefor,  and  the  evidence  upon 
which  he  made  the  suspension.  The  law  of 
the  land  enjoined  upon  the  Senate  the  duty  to 
act  upon  the  report  of  the  President  so  made, 
together  with  his  reasons  and  the  evidence 
which  he  adduced,  and  come  to  a  decision.  In 
pursuance  of  the  requirement  of  the  second 
section  of  the  tenure- of-office  act  the  Senate 
of  the  United  States,  by  an  almost  unanimous 
decision,  came  to  the  conclusion  that  the  rea- 
sons furnished  by  the  President  and  the  evi- 
dence adduced  by  him  for  the  suspension  of 
the  Secretary  of  War  were  insufficient,  and  in 
accordance  with  that  law  the  Senate  non-cou' 
curred  in  the  suspension.  The  law  espresHly 
provides  that  if  they  concur  they  shall  notiy- 
the  President.  The  law,  by  every  intendment, 
provides  that  if  they  non-concur   they  shall 


B  the  functions  of  the 
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office  from  whieli  be  lias  been  snap  ended.  They 
did  give  him  that  notice.  Why  should  they 
not  notify  theBsecutivethathemay  know  with 
whom  to  communicate,  and  not  be  longer 
communicating  with  the  Secretaiy  of  War 
ad  interim,  General  Grant,  who  had  been 
appointed,  in  accordance  with  the  provisions 
01  the  act,  Secretary  of  Wat  ad  tnteHm  in 
AnguBt,  1867? 

The  gentleman,  I  trust,  is  answered  as  to  the 
importance  and  propriety  of  introducing  this 
evidence ;  but  there  was  further  reasQn  for  it, 
to  leave  the  President  without  excuse  before 
the  Senate  and  before  the  people  for  persisting 
in  his  unlawful  attempt,  in  violation  of  the  law 
of  the  land,  to  execute  the  duties  of  the  office 
of  the  Secretary  ofWar  through  another  person 
than  BdwinM.  Stanton.  It  was  his  business  to 
Bubmitto  the  final  decision  of  that  arbiter  con- 
atituted  by  the  tenure-of- office  act  to  decide  the 
question  whetherthe  suspension  should  become 
absolute  or  whether  it  should  be  rejected. 

But  here  is  a  man  defying  the  acdon  of  the 
Senate,  defying  the  express  letter  of  the  law, 
that  the  Secretary  of  War,  in  whose  suspen- 
sion they  had  refused  to  concur,  should  forth- 
with resume  the  functions  of  that  office,  pro- 
ceeding with  his  oonspiraoy  with  Thomas  to 
remove  him  and  to  confer  the  functions  of  this 
office  upon  another,  regardless  of  the  action 
of  the  Senate,  regai-dless  of  the  law  regulating 
the  tenure  of  civil  offices,  re^rdlesa  of  the 
Constitution,  regardless  of  his  oath,  regard- 
less of  the  rights  of  the  American  people ;  and 
he  winds  up  the  farce  and  the  defiant  gudt  of 
which  he  stands  convicted  by  act  before  the 
Senate  with  his  written  declaration,  which  is 
of  no  higher  authority  than  his  oral  declara- 
tion, made  three  days  after  the  fact,  and  asks 
the  Senate  to  receive  it  as  evidence. 

The  CHIEF  JUSTICE.  There  is,  perhaps, 
Senators,  no  branch  of  the  law  in  which  it  is 
more  difficult  to  lay  down  precise  rules  than 
that  which  relates  to  evidence  of  the  intent 
with  which  an  act  is  done.  In  the 
it  appears  that  the  Senate,  on  the  21st  of 
February,  passed  a  resolution,  which  I  will 
take  the  liberty  of  reading; 

"Whereas  the  Senate  have  received  and  considered 
the  cammuDicntian  of  the  President  stating  th  '  ' 

has  removed  Edwin  M.  Stanton,  Seerotary  of  

and  hnd  designated  the  Adjutant  Qeneral  of  the 
Army  to  act  03  Ssoretary  of  Waradinterisi.-  )]here- 

,"'the-Co"n3ti. 

the  President  has  __, 

of  War,  aadtn  designate  any  other  officer  to  perform 

That  resolution  was  adopted  on  the  21st  of 
February,  and  was  served,  as  the  evidence  before 
you  shows,  on  the  evening  of  the  same  day. 
The  message  which  is  now  proposed  to  be  in- 
troduced was  sent  to  the  Senate  on  the'  24th 

day  of  February.     It  does  not  a      _...   ._ 

Chief  Justice  that  the  resolution  of  the  Senate 
called  for  an  onswer,or  that  there  was  anycall 
upon  the  President  to  answer  from  the  Senate 


itself;  and  therefore  he  must  regard  the  mes- 
sage which  was  sent  to  the  Senate  on  the  24th 
of  February  as  a  rindication  of  the  President's 
act  addressed  by  him  to  the  Senate  ;  and  it 
does  not  appear  to  the  Chief  Justice  to  come 
within  any  of  the  rales  which  have  been  applied 
to  the  introduction  of  evidence  o^on  this  trial. 
He  wiil,  however,  take  pleasure  in  submitting 
the  question  to  the  Senate  if  any  Senator  desires 
it.  [After  a  pause.]  If  no  Senator  desires  that 
the  question  be  subtbitted  to  the  Senatcj  the 
Chief  Justice  .rules  the  evidence  to  be  inad- 
missible. 

Mr.  CURTIS.  Mr.  Chief  Justice,  we  wish 
to  put  in  evidence  a  table  which  has  been  com- 
piled in  the  office  of  the  Attorney  General, 
which  will  be  found  to  be,  I  believe,  a  con- 
venience in  the  progress  of  the  trial  in  the  ex- 
amination of  the  documentary  evidence  which 
will  be  put  in. 

Mr.  DRAKE.  Mr.  President,  we  cannot 
heer  the  honorable  counsel. 

Mr.  CURTIS.     I  will  endeavor  to  make 


observe  the  rales  of  the  Senate,  and  the  gen- 
tlemen who  are  in  the  Chamber  and  the  persons 
in  the  galleries  will  abstain  from  conversation, 
it  will  be  much  easier  to  hear  the  counsel. 

Mr.  CURTIS.  I  will  read  the  headings  of 
thistable^  BO  that  the  nature  of  its  contents  may 
be  perceived.  It  excludes  all  military  and 
naval  officers,  all  judges  of  the  constitutional 
judiciary  of  the  United  Slates,  all  judges  of 
the  Courtof  Claims,  all  officers  whose  appoint- 
ment is  vested  in  the  Presidentalone,  the  heads 
of  Departments,  or  the  courts  of  law,  and  all 
public  ministers,  consuls,  and  other  agents  of 
foreign  intercourse.  They  are  excluded,  and 
with  these  esceptions  "  the  following  is  an 
approximate  list  of  all  other  executive  and 
territorial  offices  of  the  United  States  now  and 
heretofore  established  by  statutory  designation, 
withtheirrespectivestatutoryteoures." 

Then  follows  the  Hstof  officers  the  table  con- 
In  the  first  place  the  date  of  the  act  of 
'     which  the  office  was  created,  the 


fourth  column  showswhether  the  tenure  of  the 
office  was  for  a  definite  term.  Then  there  is  an- 
other column  showing  whetherit  was fora term 
definite  "unless  sooner  removed,"  the  first  col- 
umn being  for  a  definite  term  without  any  qual- 
ification whatever,  the  second  column  being  for 
atermdefiniteanless  sooner  removed,  the  third 
column  for  a  term  indefinite  and  not  exp^ssl; 
during  pleasure,  and  the  fourth  for  a  term  in- 
definite, but  expressly  "during  pleasure." 

Mr.  Manager  BUTLER.  Before  you  put 
that  in  we  wish  to  object. 

Mr.  CURTIS,  One  moment.  The  names 
of  the  offices  are  given,  and  then  there  are 
carried  out  in  these  columns  what  tenure  be- 
longs to  each  of  them.  Of  course  this  is  n«t 
offered  as  strictly  erideace,  but  it  has  bees 
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compiled  as  a  table  which  it  will  be  found  verj 
CODvenient  to  refer  to  in  argument,  but  which 
it  would  be  necessary  to  consult  and  tarn  orer 
a  great  number  of  statutes  of  the  United  Statea 
in  order  to  make  use  of  or  arrive'  at  these  re- 
Biilta.  Here  they  are  all  brought  ander  the  eye, 
and  we  desire  to  have  the  table  printed  so  that 
it  may  be  used  in  argument  by  counsel  on  all 

Mr.  Manager  BUTLBE.  I  observe,  Mr. 
President  and  Senators,  that  there  is  one  im- 
portant column  missing  in  thi^  table,  if  it  is 
to  hare  any  effect  on  anybody's  mind,  and 
that  is  a  column  Ebowing  whether  the  Senate 

of  these  officers  was  removed. 

Mr,  CURTIS.  It  has  nothing  to  do,  allow 
me  to  say,  Mr.  Manager,  with  removals  at  all. 
Itis  the  tenure  of  office  merely.  It  has  no  bear- 
ing on  any  question  of  removal.  It  merelygives 
the  statute  tenures  of  these  different  offices ; 
and  there  are  no  facts  here  stated ;  everything 
is  derived  from  the  statutes.  All  that  is  in  the 
table  is  derivedfrom  the  statutes  of  the  United 
States. 

Mr.  Manager  BUTLER.  The  difficulty  that 
we  find  is  that  this  is  proposed  to  be  made  a 
portion  of  the  evidence.  Itmaybepcintedand 
appended  to  the  argument  of  either  gentleman 
or  sent  as  argument  to  the  table  of  any  Sena- 
tor—precisely as  (if  I  may  use  it  as  an  illus- 
tration) I  sent  my  brief — as  an  abstract  from 
the  laws;  but  toofiecit  in«videnceand  tohave 
it  printed  except  in  that  way  is  what  we  object 
to.  The  reason  for  the  objection  must  be  ob- 
vious.    Who  hasany  surety  that  this  is  correct? 


The_.   . 
General. 
State. 
Mr.  BVART8.     This  has  nothing  to  do  v 


They  I 


1  the  Department  ( 


Mr.  Manager  BUTLER.    Thentbiaisamer© 
abstract  of  flie  laws  ? 

Mr.  EVARTS.    That  is  what  we  have  stated 
esactly. 

.  Mr.  Manager  BUTLER.  Put  it,  then,  in 
four  argument.  Why  should  your  abstract  of 
the  laws  be  put  in  evidence  any  more  than  any- 
body else's'/  The  difference  is  this;  if  either 
of  my  friends  on  the  other  aide  under  their 
band  and  upon  their  examination  put  in  their 
brief  an  abstract  of  law  I  should  believe  that 
the  law  was  exactly  as  it  purports  to  be  ab- 
stracted. But  they  do  not  claim  that  they  have 
examined  this  table — that  this  is  their  work. 
It  ia  done  in  the  Attorney  General's  office. 
Now,  I  have  not  so  much  confidence  in  every- 
bod/in  the  Attorney  General's  office  that  I 
am  willing  to  take  his  abstractof  laws  and  have 
it  put  in  these  solemn  proceedings.  If  Mr. 
Binckley,  for  instance,  the  Assistant  Attorney 
General,  should  prepare  any  paper  of  this  sort, 
I  should  look  it  over  a  great  while  before  I 
should  give  it  great  weight,  aad^  I  think,  the 
country  would  from  their  knowledge.  If  Mr. 
gtanbery,  if  either  of  the  learned  gentl< 


before  me,  will  examine  this  and  say  that  fron) 
their  examination  it  is  correct,  and  they  make 
it  a  part  of  their  argument,  I  am  content ;  but 
until  that  is  done  I  object  to  its  going  in  evi- 
dence. Until  that  is  done  I  object,  anfi,  as 
my  associate  says,  we  shall  object  then,  It  is 
not  evidence  in  any  form. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, there  is  but  a  word  to  be  said  on  this 
subject.  It  imparts  into  tlie  ease  no  primary 
evidence.  It  can  be  verified  by  oath  as  being 
correctly  or  honestly  made  up,  if  that  ia  re- 
quired. We  upon  our  professional  credit  pre- 
sent it  as  inourbelief  a  correct  statement  in  a 
tabular  form  of  the  distribution  of  the  statu- 
tory provisions  concerning  the  tenure  of  office 
that  are  in  force  under  the  Government  of  the 
United  States. 

Mr.  Manager  BUTLER.  Allow  me,  without 
interrupting  the  gentleman,  here  to  ask  whether 
he  has  examined  it  so  as  to  know  of  his  own 
knowledgethat  it  is  so,  because  that  will  make 
a  frreat  difference  to  my  mind. 

■.  EVARTS.     So  presenting  it,  the  ques- 


^  these  different 
classes  of  offices  in  respect  to  the  conduct  of 
the  Government  in  filling  or  in  vacating  the 
places.  We  did  not  expect  an  objection  to  be 
made,  least  of  all  upon  so  vague  a  notion  as 
Mr.  Binckley's  political  character,  which  we 
are  not  prepared  to  defend,  and  be  is  not  pres- 
ent to  defend  himself.  We  submit  it  to  the 
Senate.     They  can  treat  it,  if  you  please,  as  a 

Eresentation  by  us  now  presently  of  the  distri- 
ution  of  the  offices  of  the  United  States  ac- 
cording to  statute,  in  order  to  introduce  our 
practicalandactuallegal  testimony  appropriate 
to  each  class.  It  ia  submitted  to  the  discretion 
of  the  Senate. 

Mr.  Manager  BOUTWELL.  Mr.  Presi- 
dent and  Senators,  this  paper,  upon  exam- 
ination, does  not  show  that  any  person  was 
ever  appointed  to  office  or  was  removed  from 

Mr!  EVARTS.  So  we  have  stated,  over  and 
over  again,  that  it  comes  out  of  the  statutes 
bodily. 

Mr.  Manager  BOUTWELL.  Then  I  am 
utterly  unable  to  see  how  it  can  be  regarded  as 
testimony  upon  any  issue  that  is  before  this 
tribunal. 

Mr.  TRUMBULL.  Mr.  President,  I  move 
that  the  paper  be  printed  as  a  part  of  the  pro- 
ceeding ot^the  Senate. 

Mr.  EVARTS.     That  is  all  we  desire. 

The  CHIEF  JUSTICE.  It  will  be  neces- 
sarily printed,  having  been  offered  by  the  counsel 
for  the  President.  The  Chair  will  put  theques- 
tion,  however.  Yon  who  are  of  opinion  that 
the  paper  be  printed  will  say  "ay;"  tiose  of 
contrary  opinion  will  say  "  no." 

The  motion  was  agreed  to. 

The  table  thus  ordered  to  be  printed  is  as 
follows: 
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Mr.  CURTIS.  Mr.  Chief  Justice,  we  now 
desire  to  put  in  evidence  rather  in  a  more 
formal  manner  than  has  been  done  heretofore, 
althoaghthcsubstantialfactahavebeenbronght 
before  the  Senate,  we  believe,  by  the  honorable 
Managers  theraeelves,  the  proceedings  which 
took  place  at  the  time  of  the  remoc^  of  Mr. 
Pickering  by  Mr.  Adams,  accompanied  by  a 
CEttificate  that  the  letters  to  and  from  various 
persona  between  the  29tfa  of  Jnne,  1799,  aad 
the  1st  of  May,  1802,  have  been  for  many  years 
missing  from  the  files  of  the  Department  of 
Slate.  The  correspondence  itselt,  therefore, 
caanot  be  prod  need  from  the  originals,  or  from 
!S  of  tie  originals,  but  no  doubt  they  are 
,  s  those  letters  were  read  the  other 
daybytbehonorableMans^ersfromavolumeof 
Mr.  Adams's  works.  They  are  the  same  letters. 
The  letters  are  not  here ;  they  are  not  in  the 
Department;  but  they  arelprintedinthat  volume 
aud  were  read  from  the  volumethe  other  day. 

Mr.  Manager  BUTLER.  Wait  a  moment. 
We  are  not  certain  about  this.  [After  an  ex- 
amination of  the  documents  offered  in  evi- 
dence.] Do  I  understand  the  counsel  for  the 
President  to  say  tliat  these  papers  show  any- 
thing different  from  what  was  shown  by  the 
Managers  ? 

Mr.  CURTIS.  No.  Istated tbatinsubstance 
the  matter  was  now  before  the  Senate,  but  wo 
wonted  the  formal  documents  to  be  put  in. 

Mr.  Manager  BUTLER.  The  only  difficulty 
I  find  is  this:  that  you  do  not  put  in  all;  you 
do  not  put  in  what  was  done  on  the  12th  of 
May  as  well  as  the  ISlh  of  May,  1800. 

Mr.  CURTIS.    Weputinwhatthereishere. 

Mr.  EVARTS.  You  have  already  put  in 
the  other. 

Mr.  Manager  BUTLER.     Very  good. 

Mr.  CURTIS.  We  offer  these  documents 
from  the  Department  of  State. 

Mr.  Manager  BUTLER.     Very  well. 

The  documents  thus  offered  in  evidence  are 
as  follows: 
United  Stj-Tes  ov  Auebica, 

Department  ijf  State.' 
To  all  to  M*om  He»e  prjsenis  shall  come,  greeting  .- 

I  certify  that  the  documetit  hereunto  anDBied  ia  a 
truo  oogy,  carefully  eiamined  and  compared  with 
the  original  reBolutian  of  theSenste.  dated  13th  May, 
'"in  and filedjn this  DopartmBnt.  oonfirrcins  John 

liaiLof  Tirmnia,  tc  "■-  " ■ '  "■-'-    --  ' 

el  0e£(«r,  of  Muaaa 

tlie  Departmeat  of  War. 

In  l^atimony  whereof  L  William  H.  Seward.  Sec- 
retary of  State  of  the  United  States,  have  here- 
MoUi  jubsBribed  my  name  and  caused  (he  seal  of  the 
Department  of  State  to  be  affixed. 

Pone  at  the  oitr  of  VTaehineton  this  5th  day  of 
r,  „  1  Maich,A.  U.  1B68,  and  of  the  independence 
LL.  S.J    of  the  United  States  of  America  the  ninety- 


ond. 


WILLIAM  H.  SEWARD. 


Unxted  States  of  Auehica, 
InSenate,  lfai/13, 1800. 
The  Senate  proceeded  to  consider  the  message  of 
thePresident  of  the  UnitedStateeof  the  lah  instant, 

The  noa.  John  Marshall,  esq.,  of  Virginia,  to  be 
Seotetaty  of  State,  in  the  place  of  the  Hon.  Timothy 
Pickering,  esq.,  removed. 


Hon.  Samuel  Dester,  esq.,  of  Masanchus. 
jecrotary  of  the  Department  of  War,  in 
if  the  Hon.  JohnMarshall,  nominated  for 


to  the  office  of  Sti 
Wherenpon, 

MfKohed.  That  tieydo  adv 
appointments  agreeably  to  thi 


Attest ;                     SAMUEL  A.  OTIS,  Secrelarv. 
The  CHIEF  JUSTICE.   The  executive  clerk 
of  the  Senate  desires  to  correct  a  statement 
madein  respect  to  tbenomination  of  Mr.  Ewing. 
Mr.  Clarke  will  make  the "'- 


D.  W.  0.  Clakkb  recalled. 

The  Witness.     I  stated  in  my 

that  the  nomination  of  Mr.  Ewing  was  brought 
to  the  Senate  on  the  22d  of  February.  I  did 
so  in  consequence  of  a  memorandum  which  I 
found  at  the  bottom  of  my  sheet,  I  find,  by 
investigation  since,  that  I  made  that  memo- 
randum from  the  fact  that  it  was  bronght  to 
the  Senate  Chamber  on  the  22d  of  February 
by  Mr.  Moore,  but  the  Senate  was  not  in  ses- 
sion, and  be  returned  with  it  to  the  Executive 
Mansion.  He  brought  it  np  with  one  olJiei 
message  and  the  message  of  the  President  in 
relation  to  the  removal  of  Mr.  Stanton  on  the 
24th,  and  it  was  then  submitted  to  the  Senate. 

By  Mr.  Curtis: 

^leslion.  I  want  to  see  if  I  correctly  under- 
stand you.  I  understand  your  statement  now 
to  be  that  Colonel  Moore  brought  it  and  de- 
livered it  to  you  on  the  22d,  but  the  Senate  had 
adjourned? 

Ansieer.  No,  sir.  He  brought  it  up  on  the 
22d ;  he  did  not  deliver  it  to  me. 

QiiMtion.  He  brought  it? 

Answer.  He  brought  it  on  the  22d,  but  the 
Senate  was  not  in  session,  and  he  took  it  back 
to  the  Executive  Mansion. 

Question.  And  on  the  24th  he  returned,  and 
then  it  was  formally  brought  in? 

Ansieer.  That  is  it. 

By  Mr.  Manager  Bcttlbr  : 

Question.  How  do  you  know  that  be  brought 
itbere;  of  your  own  knowledge? 

Answer,  Only  by  the  information  of  Colonel 
Moore. 

Question.  Then  all  you  have  been  telling  us 
is  what  Colonel  Moore  told  yon? 

Answer.  Yes,sir;  tbatie,  all  inregard  tothe 

Mr.  Manager  BUTLER.  Very  well,  sir; 
we  do  not  want  any  more  of  Colonel  Moore's 
information  from  you. 

Mr.  CURTIS.     We  will  call  Colonel  Moore. 

William  G.  Mooke  recalled. 

By  Mr.  CuKiia : 

Question,  (lianding  to  the  witness  the  mes* 
sage  nominating  Thomas  Ewing,  sen.,  as  Sec- 
retary of  War.)  What  is  the  document  you 
hold  in  your  hand? 

Anamer.  The  nomination  to  the  Senate  of 
Thomas  Ewing,  sen.,  of  Ohio,  to  be  Secretary 
for  the  Department  of  War. 

Question,  Did  you  receive  that  from  the 
President  of  the  United  States? 
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Answer.  I  think  it  was  after  twelve  o  clock. 

Question.  And  before  what  bonr? 

Ansmef.  And  before  one. 

Question.  Between  twelve  and  one? 

Answer.  Between  twelve  aad  one. 

Queslioii.  What  did  yon  do  with  it? 

Answer.  By  the  direction  of  the  President 
I  brought  it  to  the  Capitol  to  present  it  to  the 
Senate. 

QuesUon,  About  what  time  did  jon  arrive 
here? 

Ansirer.  I  cannot  state  definitely,  but  I  pre- 
aame  about  a  quarter  past  one. 

Qiiestion.  Was  the  Senate  then  in  session,  or 
had  it  adjourned? 

Ajiswer.  It  had,  after  a  very  brief  session, 
a^joucned. 

QuesUon.  What  did  you  do  with  the  docu- 
ment, in  consequence? 

Answer.  I  returned  with  it  to  the  Executive 
Maaeion,  after  a  visit  to  the  House  of  Eepre- 
sentatives. 

Question.  Were  yon  apprised  before  you 
reached  the  Capitol  that  the  Senate  had  ad- 
journed? 

Atiswer.  I  was  not. 

Question.  Whnt  did  you  do  with  the  docu- 
ment subsequently? 

AnsjBer.  1  returned  with  it  to  the  Executive 
Mansioa,  after  having  visited  the  House  of 
Bepresentatives. 

Question.  Was  anything  more  done  with  the 
document  by  you,  and  if  so,  when,  and  what 
did  you  do? 

Answer.  I  was  directed  by  the  President  on 
Monday,  the  24th  day  of  February,  1868,  to 
return  and  deliver  it  to  the  Senate. 

^estion.  What  did  you  do  i 

Answer.  I  obeyed  the  order. 

Cross-examined  by  Mr.  Manager  Butler  : 

Question.  Was  that  open  and  as  it  is  now, 
or  in  a  sealed  envelope,  when  yon  took  it  ? 

Answer.  In  a  sealed  envelope. 

Question.  Did  you  put  it  in  yourself? 

Answer.  I  did  not. 

Question.  Did  you  see  it  put  in  ? 

Answer.  I  did  not. 

QuesUon.  How  do  you  know  what  was  in 
the  envelope  ? 

Ansioer.  It  was,  1  believe,  the  only  message 
I  brought  that  day ;  I  gave  it  to  the  clerk,  who 
sealed  it  and  handed  it  to  me. 

Question.  And  then  did  you  unseal  it  again 
at  all  J  or  did  you  examine  it  to  see  what  was 
in  it  until  you  left  it  here  on  the  24th  ? 

Answer.  I  did  not,  to  my  recollection. 

Question.  Did  you  show  it  to  anybody  here 
in  the  House  on  that  day  ? 

Answer.  No,  sir;  it  was  sealed. 

Question.  Have  you  spoken  this  morning 
■m&i  Mr.  Clarke  here  upon  this  subject  ? 


Answer.  He  asked  me  upon  what  date  I  had 
delivered  the  message.   I  told  him  the  2ith. 

Mr.  CURTIS.  Inow  offer.in  evidence,Mr. 
Chief  Justice,  a  document  which  I  desire  to 
be  read  by  the  Clerk. 

Mr.  Manager  BUTLER.  Allow  me  to  see 
it  before  it  is  read. 

Mr.  CURTIS.     Oerfainly. 

[The  document  was  handed  to  Mr.  Manager 
BeiLER  and  examined  by  him.] 

Mr.  Manager  BUTLER.     We  have  no  ob- 

■'^The"cHIBF  JUSTICE.  The  Secretary  will 
read  the  document. 

The  Secretary  read  as  follows ; 
UtiiTED  Stains  of  Auekica. 

Dt^artmenttif  l^te.- 
ToaUto  wAo«  these  pTetiMt  thall  coat,  grMling  : 

I  tiflrtiijr  that  the  dooament  bereonlji  amtsxed  is  a 
' cpy.oaroftlljr^KHHninedaiidooinparedwillilhe 

-"-">.   .        .. 

-.P.Upaliur -,, 

this  appointment  vas  made  duriDEtheaessioa  of  the 
Senate. 

I  further  certify  thnt  the  eonfirmatinn  by  the  Sen- 
ate of  John  C.  Calhoun  lo  sueoaed  Mr.  Nelson  is  a. 
true  copy  of  the  orieiDOl  tiled  in  this  Department. 

In  testimony  whereof  I,  William  H.  Seward.  Sec- 
retary of  State  of  tho  United  Stales,  hare  hereunto 
eubsotibad  my  name  and  caused  the  seal  of  the  De- 
partment of  State  to  bo  nSixed. 

Done  at  the  eity  of  Washington  the  6th  day  of 
r^  g]  April.  A.  D.1S68,  andof  theindependenoeof 

aeoond.' ^        *  \YiLI.IiM'H*S 


iSffi' 


_  record   of  thla  DepartmeDt,    authorising 
Nelson,  Atlomar  GsneniJ,  t«  disshaige  the 


dndea  of  Seeretur  of  State  ad  aaerim  unt 


for  the  dBBtli  of  the  Eon.  Abel  P.  Upshur,  late  Sec- 
retary of  Stato!  and  all  foreign  eovoya  aed  minis- 
ters of  the UnitedStatea,  and  other  othceisconneotcd 
with  the  Departmont  of  State,  whether  at  home  or 

and  respect  for  hia  memory,  during  the  period  of 
thirty  days  from  the  time  oi  reoeivini^  this  order. 
FeirtanW,-\&ii.  _  JOHN  TYLER. 

In  Senjie  op  the  United  States, 

Jforci6.lei4. 

Besahed.  That  the  Senate  advise  and  consent  to 

the  appointment  of  John  C.  Calhoun,  of  South  Caru- 


S&ira 

Mr.    CURTIS.      I   now   offer   in   evidence 
another  document,  which  I  also  wish   to   be 
read  by  the  Clerk  after  it  has  been  inspected. 
[The  documentwashanded  to  the  Managers.] 
Mr.  Manager  BUTLER.     We  have  no  ob- 
jection to  this. 

The  CHIBP  JUSTICE.     The  Secretary  will 
read  the  document. 
The  Secretary  read  na  follows : 

UHITED  SliTES  OF  AhEHICA. 

De^aHmmtofSinle! 
To  all  to  wiom  Iheee  preieaU  ahail  come,  greefinff  ; 
I  ccrdfy  that  the  document  hereunto  oonoscd  is  a 


jal  record  of  thla  Department,  aut 

Soottto  BotasSeoratarrofWarat 

during  the  Tsoanoy  oooarioned  b^  tbe  i    ' 


the  orii^a 
WinfldliSc 
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eorelaryof  Wartc 
>py  of  the  original 


I  further  certify  that  Uio  confirmation  hy  the  Sen- 
ate of  Oliaries  M.  Coni-ad  oa  Seor  ■  -  ■•' 
oecdQeneraitJeottis 
in  this  Department. 

In  testimony  whereof  I,  Wiiiiani  H.  Soward,  Seo- 
retary  of  Stato  of  the  UuitBd  States,  have  hereunto 
snbacnbed  my  name  Bud  oaused  itia  seal  of  the  Dc- 
uartment  of  Stato  to  bo  affiiad. 

Done  at  the  oity  of  Wuhinston  this  Qth  day  of 
r,   g^jApril,  A.D.1B83,  andof  fheindependeneeuf 


I  hereby  appomt  Mojot  General  Winfioid  Sco 
act  as  Hearclary  of  War  ad  interim  durinit  the 
jned  by  the  rcaisaation  of  the  I 


George  W.  Cra' 


MILLAKD  KILLMORK, 


[Extract.] 
In  BsEcuTiYE  Session, 

SeNATB  op  the  UBITEn  SUTES, 

Axffuil  IE.  1850. 
■solved.  That  tho  Senate  advise  and  conaent  t( 
,t  of  the  followine  named  personi 


eably  to 


rely: 


Chariaa  M.  Conrad,  of  the  State  of  Louisiana,  to 
be  Secretory  of  War. 
Attest:  ASBURY  DICKINS. 

Mr.  CURTIS.  I  now  offer  in  evidence  three 
pajiers,  all  of  which  relate  to  the  eama  trans- 
action. I  have  put  them  in  air  envelope,  so 
that  thej  may  be  kept  together. 

Srhe  papers  were  hanaed  to  the  Managers 
examined  by  them.] 
Mr.  Manager BUTLBll,  (selectingoneof  the 

Sapers. )  We  object  to  this  memocandHm.  We 
o  not  object  to  tiieotlier  papers.  The  memo- 
rnndum  of  Mr.  Browning  is  not  any  better  thiin 
anybody  else's  memorandum. 

Mr.  CUETIS.  Itmerelystatesafactwhieh 
appea«  by  a  comparison  of  the  date  of  the 
commission  with  the  date  of  the  ad  interim 
appointment.     It  is  immaterial. 

Mr.  Manager  BUTLER.  Very  good.  We 
have  no  objection  to  the  other  papers. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  documents. 

Mr.  CURTIS.     We  offer  those  which  arenot 
objected  to. 
The  Secretary  read  the  documents, as  follows: 
Defabtuent  01  THE  Intesiob. 

Washikgton,  D.  C,  April  7. 1863. 
I.  0.  H,  Browniut  Seoretary  of  the_  Interior,  do 
from  tharcQords  of  this  Department. 


:pattment. 
have  hcrounto  sabs 


[Copy.] 

ExEOUTiTE  Mansion, 
■WisamOTON,  Jansari/V),  1861. 
I  hereby  appoint  Moaea  Kelley  to  be  acting  Secre- 

mliSo  in  thewetaises?  '       JAMES  BUCHANAN. 

Mr.  Manager  BUTLER.  May  I  ask  the 
counsel  if  tliey  have  any  record  there  of  what 
became  of  the  Secretary  of  the  Interior  at  the 


timethisactingappointmentwas  made,  whether 
he  had  resigned  or  ran  away,  or  what? 

Mr.  CURTIS.  I  am  not  informed.  I  can- 
not speak  either  from  the  recorder  from  recol- 
lection. There  was  acommission  sent  up  which 
has  not  yet  been  read. 

The  Secretary  read  as  follows ; 
Uhtted  States  oi  Au^ica, 
ToBUto«ihomikeaepnte»ltiIuiU<Hime,ereeline.- 

I  certify  that  the  doenmeat  hereunto  annexed  is  a 
true  eony,  carefBlly  examined  and  compared  with 
the  ori^nal  record  m  thia  D^artment. 

In  testimony  whereof  I,  William  H.  Seward.  See- 
retary  of  State  of  the  United  States,  have  herennto 
eubsenbed  n^  lutmo  and  caused  the  seal  of  the  De- 
partment ofSCata  to  be  affixed. 

Done  at  the  luty  of  Washineton  thia  6th  day  of 

April  A.  D.,  leeS.  and  of  the  Independenee  of 

[l.  s.]  the  United  States  of  America  tho  nincty-aec- 

ond.  WM.  H.  SEWARD. 

Aekasau  Liscoln, 

PicsidfKtof  ike  United  Stales  of  Anitrisa: 
To  tdl  relio  ahall  see  theae  j/retaits,  BreetinB  ; 

Enow  ye,  that  reposing  special  trust  and  confidenec 
in  the  patiiotlsm.  intsnity.  and  abilides  of  Caleb 
B.  Smith,  of  Indiana,  I  have  nominated,  and  by  and 
with  the  advice  and  consent  of  the  Senate  do  an. 

Biint,  bim  to  be  Seoretary  of  the  Interior  of  the 
nited  States,  and  do  anthoriie  and  emponer  him 
tueieonte  andAilfill  thedutiea  of  that  office  accord- 
ing to  law.  And  to  hare  and  to  hold  the  aaid  oflice 
with  all  the  powen,  privilegeg,  and  emoluments 
thereunto  of  riiht  sjipertainiDg  unto  him.  the  said 
Calebs.  SmiUi,  dunngthepleaHnro  of  the  President 
of  the  United  State's  for  the  time  being. 

In  testimony  whereof  I  have  caoaed  these  letUra 
to  bo  made  patent  and  the  seal  of  the  United  States 


hand,  at  Che  city  of  Woshini 


.day  of  March,  in  the  year  of  oar  Lord 

[l.  a.]  lesi.  and  of  the  independence  of  the  United 
States  of  America  the  eighty-fifth. 

ABRAHAM  LINCOLN. 
By  the  President: 
.      WiLtiAU  II.  SeWakd,  Secretarp  ofStnte. 

Mr.  CURTIS.  I  now  offer  in  evidence  a 
document  which  relates  to  the  removal  from 
office  of  the  collector  and  appraiser  of  mer- 
chandise at  the  city  of  Philadelphia,  and  also 
a  copy  of  the  commissions  issued  to  their  suc- 

e  handed  to  the  Man- 


thls,  Mr.  President,  is  that  this    ._    

of  any  President  or  any  person  having  author- 
ity to  discharge  officers.  What  is  offered  is  a 
letter  of  one  McClintock  Young,  acting  Secre- 
tary of  the  Treasury,  directed  to  the  appraiser 
in  Philadelphia,  in  which  he  rAites  a  fact. 
That  is  what  is  offered  in  evidence — the  act  of 
McClintock  Young,  acting  Seoretary  of  the 
Treasury — which  he  writes  to  the  collector  of 


is  directed  to  say  that  he  does  not  want  his 
services  any  longer.  I  do  not  see  how  it  bears 
on  this  issue.  The  fact  that  somebody  was 
commissioned  we  do  not  object  to ;  but  we  do 
object  to  this  letter  of  acting  Assistant  Secre- 
tary McClintock  Young. 

Mr.  CURTIS.    Do  yoa  want  evidence  of 
the  tact'that  he  v&s  acting  Secretary? 
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Mr.  Manager  BUTLER.  No,  sir;  I  have 
that  fact  among  those  commissions  of  my  own. 

Mr.  CUETJS.  Tlie  documonts  are  certified 
regularly  by  the  Secretary  of  the  Treasury  as 
coming  from  the  records  of  that  Department. 
The  documents  themselves  consist  of  two  let- 
ters signed  by  McClintoct  Young,  who  it  is 
admitted  was  the  acting  Secretary  of  the  Treas- 
ury at  the  time  when  he  signed  these  letters. 
We  offer  them  in  evidence  to  show  acta  of  re- 
moval of  these  Treasury  officers,  the  appraiser 
and  the  collector  in  Philadelphia,  by  the  act 
of  McClintock  Young,  acting  Secretary  of  the 
Treasary,  who  says  that  he  proceeds  "by  the 
direction  of  the  President." 

Mr.  Manager  DUTLEB.  The  difficully  we 
find  is  not  removed.  It  is  an  attempt  by 
McClintock  Young,  acting  Secretary  of  the 
Treasury,  to  remove  an  officer  by  recitiuK  that 
he  is  directed  by  the  President  so  to  do.  f  f  thi.i 
h  evidence,  we  have  to  go  on  and  try  the  ques- 
tion oftherightofMcClintoeltYoungtodo  this 
act,  to  see  whether  an  appraiser  is  one  of  the 
"inferior  officers"  that  a  Secretary  of  the 
Treasury  may  remove,  or  tlie  President  may 
remove  witbont  the  advice  and  consent  of  the 
Senate ;  we  have  to  go  into  a  new  series  of  in- 
vestigations. It  is  not  an  act  of  the  President ; 
it  is  not  an  act  of  the  head  of  a  Department ; 
and  it  is  remarl^able  as  the  only  case  that  can 
be  found  of  the  kind  so  far  as  we  know;  and  if 
it  was  evidence  at  all,  it  would  rather  prove  the 
rule  by  beingthe  exception. 

Mr.  CURTIS.  I  understand  it  to  be  admit- 
ted that  McClintock  Young  was  the  acting 
Secretary  of  the  IVeasury. 

_  Mr.  Manager  BUTLEll.  Yes,  sir ;  I  have 
his  appointment. 

Mr.  GDETI8.  I  take  this  act  of  Lis,  there- 
fore, as  if  it  had  been  done  by  a  Secretary  of 
the  Treasury. 

Mr.  Manager  BUTLER.     Yes,  sir. 

Mr.  CURTIS.  Hesaysthat  he  pi-oceedsby 
the  order  of  the  President,  and  I  take  it  to  be  weli 
settled  judicially  and  practically  that  where 
ever  the  head  of  a  Department  says  he  acts  by 
the  order  of  the  President  he  is  presumed  to 
tell  the  truth,  and  it  requires  no  evidence  to 
show  that  heactaby  the  order  of  the  President. 
No  such  evidence  is  ever  preserved,  no  record 
is  ever  made  of  the  direction  which  the  Presi- 
dent gives  to  one  of  the  heads  of  Departments, 
as  I  understand,  to  proceed  in  a  transaction  of 
this  kind.  But  when  a  head  of  a  Department 
says  "  by  order  of  the  President  I  say  so  and 
so"  ail  courts  and  all  bodies  presume  that  he 
tells  tlie  truth. 

The  CHIEF  JUSTICE.  ^  The  Chief  Justice 
thinks  that  this  evidence  is  admissible.  The 
act  of  a  Secretary  of  the  Treasuryis  the  act  of 
the  President  unless  the  contrary  be  shown. 
He  will  put  the  question  to  the  Senate,  how- 
ever, if  any  Senator  desires  it.  [Afterapause.] 
The  evidence  is  admitted.  Do  you  desire  to 
have  it  read? 

Mr.  CURTIS.    If  you  please,  your  Honor. 


H.  MoCULLOCH. 
if  the  T^e«><W. 


The  Secretary  read  as  follows: 

UzJiTED  States  op  Ahkbik*. 

TbEABDRT  DBrABTMEBT,  April  7, 1868. 
Pursnnnt  to  the  act  of  Coagrcss  of  the  22d  of  Feb- 
ruaiF,  1S19, 1  hereby  oortilv  that  the  annased  aro 
IruB  nnd  correct  copiia  from  the  records  of  this  De- 

ehandise  for  tie  port  of  Philadelpnia,  in  tUe  State 
ot  PoDnSrlvaniB. 
In  witness  whereof  I  have  hereunto  eat  mr  hand 
and  caused  the  seal  of  (ho  Treosors'  Depart- 
[l.s.]   menttoboaffisedor  "•-  ■■ ' '^■— 

Senrciar, 

Mr.  CURTIS.  It  is  onlj  necessary  to  give 
the  dates  of  those  commissions ;  you  need  not 
read  them  at  large. 

The  Sbckbtap.y.     The  commission  of  Rich- 
ard Coe  is  dated  the  2&th  day  of  June,  1841 ; 
the  commission  of  Charles  Francis  Breuil  is 
dated  the  SOth  day  of  August,  1842. 
Mr.  CURTIS.     Now  read  the  letters. 
The  Secretary  read  as  follows ; 

TitEAsuBY  Defaetmeni,  Attav't  IT,  IS42. 
Sm:  I  am  directed  by  tho  PreBident  to  inform  you 
tbat  your  seTviees  as  appraiser  of  merchnndiSB  for 
the  port  of  Philndelpiiia  are  no  longer  required. 
1  am.  very  reepeett'ally.  Jcc, 

sieClllNTOCK  YOUNG, 
Acting  Secrelarsilf  the  H'saaitiii. 
RtCHABD  Coe, 

JpjH-aijBi-  ef  Merchandiee,  Philadelphia. 


1,  L.'.*'  McClintock  young, 

AelivB  Seerelarv  of  ike  Trmsuni. 
Collector  of  the  (halomi,  PkilcaUlvhia. 

Mr.  CURTIS.  I  now  offer  in  evidence 
documents  from  the  Navy  Department. 

[The  docnmenta  were  handed  to  the  Man- 
agers for  examination,! 

Mr.  STEWART,  (at  two  o'clock  and  fifteen 
minutes  p.  ro.)  I  move  that  the  Senate  take 
a  recess  for  fifteen  minutes. 

Mr.  SUMNER.  I  move  an  amendment  to 
that,  tbat  business  be  resumed  forthwith  after 
tlie  expiration  of  fifteen  minutes. 

The  CHIEF  JUSTICE.  The  Chief  Justice, 
beforeputtingthe  question  on  that  amendment, 
begs  leave  to  remind  Senators  how  extremely 
difficult  it  is  to  resume  the  business  of.the  Sen- 
ate unless  the  Senators  are  present.  The  Chief 
Justice  will  put  the  question  on  the  amend- 

The  amendment  was  rejected. 


Thei 

The  CHIEF  JUSTICE  resumed  the  chair 
at  the  expiration  of  fifteen  minutes,  but  there 
not  being  many  Senators  present  business  was 
not  resumed  till  two  o'clock  and  forty-five 
— -— ■' "i.,when  the  Chief  Justice  aaid; 


«ili  , 


;  their 


Counsel  for  the   President  will  proceed  with 
the  defense. 
Mr.  Manager  BUTLER,  At  the  adjournment 


,  Google 


377 


Iwasaboutobjectingtothepapers  offered  from 
the  Navy  Deparbment.  The  ground  of  my  objec- 
tion is  tbie  :  tbe  certificate  appended  does  not 
certify  them  to  be  copies  of  records  from  the 
Navy  Department,  but  simply  certifies  "  that 
the  auuexed  is  a  true  statement  from  the  rec- 
ords of  this  Department"  signed  by  "  Edgar 
T.  Welles,  chiet  clerk,"  and  then  there  ia  an 
attestation  that  be  ia  chief  clerk.  Then  the 
heading  of  tbe  paper  is  "memoranda,"  so 
that  the  paper  is  not  an  official  copy  of  the 
record,  but  is  a  statement  made  up  by  tbe 
chief  clerk  of  the  Navy  Department  of  certain 
matters  which  he  has  either  been  asked  or 
volunteered  to  do ;  and  the  difficulty  about  it 
ia  that  it  is  informal,  and  they  leave  out  here 
many  of  the  things  which  are  necessary  to 
ascertain  what  bearing  this  has  on  the  case. 
For  instance,  Thomas  Eaatiu,  Navy  agent  at 
Pensacola,  it  is  stated,  was,  on  the  19th  of 
December,  18*0,  dismissed  by  direction  of  the 
President  for  failing  to  render  his  accounts 
and  Purser  So-aiid- So  was  ordered  to  take  bis 
place.  It  does  not  appear  what  then  was 
done,  wbether  the  Senate  was  in  session  and 
whether  the  President  sent  at  the  same  mo- 
ment an  appointment  Ut  the  Senate.  All  that 
appears  is  that  on  the  29th  of  April,  1841,  the 
President  appointed  Jackson  Morton,  Havy 
agent  at  Pensacola.  He  might  have  sent  in 
Jackson  Morton's  name  at  tbe  very  moment 
that  he  dismissed  this  man.  Non  constat ;  it 
does  not  appear  at  all. 

I  only  put  this  as  an  illustration.  These  are 
not  copies  of  records,  but  they  are  certified  to 
be  a  statement  made  up  from  the  records  by 
somebody  not  under  oath,  and  who  has  no 
right  to  make  statements,  and  they  are  wholly 
illusory.  Occasionally  there  ate  memoranda 
in  pencil  upon  these  papers  made  by  other 
persons. 

Mr.  CURTIS.  We  can  applj  India- rubber 
there,  and  Ihat  would  remove  that  objection. 

Mr.  Manager  BUTLER.  Yes,  sir.  The 
difficulty  is  not  so  much  what  is  stated  here  as 
what  is  left  out.  Everything  is  lefl  out  that  is 
of  value  to  the  understanding  of  this  case. 
Here  are  memoranda  madeup from  the  records 
that  A  B  vas  removed,  but  the  circumstances 
under  w!  ch  he  was  removed,  who  was  nomin- 
a  d  n  i  s  place,  and  when  that  person  was 
om  ated  do  not  appear.  It  only  appears  that 
son  eb>dy  was  appointed  at  Pensacola. 

Mr  JOHNSON.  Are  the  dates  given,  Mr. 
Manager? 

Mr  Minager  BUTLER.  The  dates  are 
gn  en  m  this  way  ;  it  is  stated  that  on  the  19th 
of  December,  1840,  a  person  is  removed,  and 
then  on  the  6th  of  January  one  Johnston  was 
informed  that  he  bad  been  appointed.  He 
must  have  been  nominated  and  gone  through 
the  Senate  and  been  confirmed  in  the  mean- 
time. Nvn  eonaiat  but  that  he  was  nominated 
at  this  very  moment;  and  if  he  was  nominated 
at  the  very  moment  the  other  man  was  re- 
moved, t^e  value  of  it  is  gone  t.a  a  precedent. 


Then  Johnston  was  lost  on  the  voyage,  and 
on  the  29th  of  April,  1841,  another  man  waG 
appointed ;  but  the  whole  value,  I  say,  is  gone 
because  they  have  not  j^ven  us  the  record; 
they  have  only  given  us  memoranda,  and  it  is 
BO  stated,  "memoranda  of  records."  Who 
has  any  commission  to  make  memorandafrom 
the  records  for  evidence  before  the  Senate? 
And  then  in  the  certificate  the  word  "copies" 
is  stricken  out,  and  the  words  are  written  in: 
"  A  true  statement  of  the  records" — a  state- 
ment such  as  Mr.  Edgar  T.  Welles  chooses  to 
make,  or  such  asanybody  else  chooses  to  make. 
1  never  heard  before  thatanybody  had  a  right 
to  come  and  certify  memoranda  of  records,  and 
put  it  in  as  evidence.     That  is  one  paper. 

Then  the  next  paper,  although  it  purports  to 
contain  true  copies  of  records  from  the  office, 
consists  of  nothing  but  letters  about  the  ap- 
pointment and  removal  of  officers,  Navy  agents 
again ;  but  being  so  removed  and  appointed 
only  a  portion  ot  the  correspondence  is  given 

given  us.  I  do  not  mean  to  say  that  my, friends 
on  the  other  side  chose  to  leave  anything  out ; 
but  whoever  prepared  this  for  them  bas^osen 
to  leave  out  tbe  material  facts  whether  the 
Senate  was  in  session,  or  whether  other  names 
were  sent  in.  Now,  the  question  is  if  you  are 
going  to  take  excerpts  from  tbe  records. 

I  want  to  call  the  attention  of  the  Senate 
still  further  to  the  fact  that  all  the  officers  who 
are  covered  by  these  papers  they  have  offered 
are  appointed  under  the  act  of  May  IS,  1820, 
for  four  years.     That  act  provided  that : 


raofti 


"AH  dislriet  attori 
naval  offlcera  nnd  si 

■"  "  e  ^iLnd  aOipcs.  DavmiL,v^.«  .„  ». 

efnl.  and  the  commissaij'  geaBrii1ot^>archBses.  to  bi 
appointed  under  the  luwa  of  the  United  States,  shal 
bo  appointed  for  tho  term  of  four  yoais,  but  shall  bi 

So  that  their  very  tenure  of  office  settles  il 
that  they  are  removable  "  at  pleasure."  so  eu' 
acted  by  the  law  which  ci 
the  gentlemen  are  goinj 
that,  in  some  particolar  ' 
removed  at  pleasure,  but 
lOved,  the  mann 


to  show  that  under 

,  officers  were 

t  to  show  bow  they 

of  thoit  ri 


Gideon  Welles  to  be  chief  clerk.    Is  that  e' 
deuce? 

Mr.  CURTIS.  I  understand  tbe  substance 
of  the  objections  made  to  these  documents  to 
be  two.  The  first  is  that  these  are  only  mem- 
oranda from  the  records  and  not  copies,  not 
fall  and  formal  copies  from  the  records.  It  is 
said  that  it  is  not  proper  to  adduce  in  evidence 
such  statements  of  the  results  shown  by  the 
records ;  that  instead  of  giving  a  table  contain- 
ing the  name  of  the  officer,  tbe  oHice  which  he 
held,  the  day  when  removed,  and  the  person 
by  whose  order  be  was  removed  there  should 
be  an  estended  copy  of  the  entice  act  and  all 
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the  papers  relating  to  it.  Well,  in  the  first 
place,  1  wish  tho  Senate  to  call  to  mind  that 
the  only  document  of  tbis  character  relating 
to  removals  from  office  which  has  been  put  in 
by  the  honorable  Managers  is  a  document  from 
the  Department  of  State,  which 
aetly  this  memorandum  of  facts : 


made  by  tbo  Pre 

Bion  of  the  Sena 

"Timothy  Piol 


eads  of  t>ep 


iretBry  of  the 


And  so  on.  That  is,  it  is  a  list  extracted  ont 
of  the  records  in  the  Department  of  the  Sec- 
retaty  of  State  containing  the  names  of  the 
officers,  the  ofiiees  they  held,  the  date  when 
they  were  removed,  and  the  authority  by  which 
they  were  removed. 

Mr.  JOHNSON.     How  is  it  certified? 

Mr.  CURTIS.  It  is  simply  certified  by  the 
Secretary  of  State  himself, 

Mr.  Manager  BUTLEK.    In  what  language? 

Mt.  CURTIS.  This  is  a  copy  which  I  hold 
in  my  hand,  and  I  am  not  prepared  to  say  how 
It  is  certified ;  but  it  is  in  evidence,  and  can  be 
aeen.  I  think  it  will  be  found  to  be  simply  a 
letter  from  the  Secretary  of  State  saying  that 
there  were  found  on  the  records  of  his  Depart- 
ment these  facts,  not  any  formal  certificate  of 
extracts  from  the  records.  If,  however,  the 
Senate  should  think  that  it  is  absolutely  neces- 
sary, or,  under  the  circumstances  of  this  case, 
proper  lo  require  these  certified  copies  of.  the 
entire  acts,  instead  of  taking  the  names,  dates, 
and  other  particulars  from  the  records  in  the 
form  which  we  have  thought  most  convenient, 
and  which  certainly  takes  up  less  time  and 
space  than  the  other  would,  we  must  apply  for 
and  obtain  them.  If  there  is  a  technical  diffi- 
culty of  that  sort  it  is  one   which  we  must 

Mr.  JOHNSON.  Will  the  counsel  state 
what  the  act  of  Congress  is  which  makes  these 
certificates  evidence? 

Mr.  CURTIS.  i:here  are  several  acts  of 
Congress;  bnt  in  regard  to  the  Navy  Depart- 
ment, if  I  recollect  aright,  it  is  In  effect  that 
copies  of  the  records  and  extracts  from  the 
records  may  be  certified.     I  think  that  is  the 

The  substantial  objection  which  the  learned 
Mans^er  undertook  to  state  was  that  this  paper 
which  we  now  offer  wonld"be  illasory,  and  the 
reason  is,  because,  although  it  shows  the  name 
of  the  officer,  the  office  he  held,  the  fact  of  his 
removal,  and  the  date  of  the  removal,  it  does 
not  show  whether  the  Senate  was  then  in 
session,  and  it  does  not  show  what  tjie  Presi- 
dent did  in  connection  with  or  in  consequence 
of  that  removal  in  the'form  of  a  nomination  to 
the  Senate.  How  can  the  records  of  the  De- 
partment of  the  Nary  show  those  facts?  They 
appear  here  on  your  records,  and  we  propose 
when  we  have  closed  the  offer  of  this  species 


the  beginning  and  end  of  each  session  of  the 
Senate  from  the  origin  of  the  Government 
down  to  the  present  time.  That  is  what  we 
shall  call  for  at  the  proper  time,  and  that  will 
supply  that  part  of  the  difficulty  which  the 
gentleman  suegests.  The  other  part  of  the 
difficulty  whifQ  he  suggests  is,  that  it  does  not 
appear  that  the  President  did  not  fill  up  these 
removals  by  immediate  nominations  when  they 
were  made  during  the  session  of  the  Senate. 
It  does  not  appear  either  way.  If  he  desires 
to  argue  that  the  President  did  fill  them  up  by 
immediate  nominations,  he  will  find  the  nomin- 
ations and  put  them  in  undoubtedly.  The 
records  of  the  Navy  Department,  from  which 
this  statement  comes,  can  furnish  no  informa- 
tion on  that  subject,  and  therefore  it  is  not 
defective  in  that  particular. 

Mr.  Manager  BUTLER.  The  counsel  for 
tlie  President,  I  think,  judge  well,  that  when 
they  can  find  that  we  have  taken  any  particu- 
lar course  that  must  be  the  right  course  and 
the  one  they  ought  to  follow.  We  certainly 
accept  that  as  being  the  very  best  exposition 
of  the  iaw  so  far  as  wfe  are  concerned.  But  the 
difficulty  is  this:  we  offer  testimony  sometimes 
that  is  not  objected  to ;  and  I  asked  my  learned 
friends,  I  think,  in  the  case  referred  to,  whether 
they  objected  to  that  evidence,  and  they  made 
no  objection.  If  they  had,  I  might  have  been 
more  formal;  but  that  does  not  meet  the  diffi- 
culty quite.  The  difficulty  I  find  is  that  they 
go  to  the  wrong  sources  of  evidence.  Evidence 
of  the  removal  and  appointment  of  officers  and 
the  affixing  of  the  seal  to  commissions  is  to 
be  sought  for  only  in  the  State  Department. 
No  officer  who  is  removed  or  appointed  by  and 
with  the  advice  and  consent  of  the  Senate,  who 
holds  his  commission  under  that  tenure,  can 
be  appointed  or  can  be  removed  wiiiout  all 
tho  circumstances  appearing  in  the  Stal«  De- 
partment; and  there  IS  the  place  they  should 
go  for  tbis  evidence.  If  they  would  go  to  the 
State  Department,  they  would  get  it  all ;  they 
would  find  out  when  he  was  appointed,  when 
he  was  removed,  when  his  successor  was  ap- 
pointed, when  he  was  nominated,  and  every- 
thing precisely  as  they  have  in  the  case  of  Mr. 
Pickering, 

Mr.  CURTIS.  Does  the  honorable  Manager 
understand  that  under  the  laws  of  the  United 
States  all  these  officers  must  be  commissioned 
by  the  Secretary  of  State,  and  that  the  facts 
appear  in  his  Department,  including  the  officers 
under  the  Interior,  the  Treasury,  the  War,  and 
the  Navy  Departments? 

Mr.  Manager  BUTLER.  With  the  single 
exception  of  the  Treasury,  I  do. 

Mr.  CURTIS.     I  do  not. 

Mr.  Manager  BUTLER.  I  do  so  understand 
it,  and  it  will  so  appear,  I  think.  But  at  any 
rate  when  the  gentleman  takes  these  commis- 
sions he  will  find  that  the  commissions  all 
emanate  with  the  seal  of  the  United  States  and 
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the  signature  of  the  Secretary  of  State  upon 
them.  The  testimony  that  he  offers  is  not  the 
eoramiasiona  of  these  officers;  and  to  show  that 
that  is  the  fact  I  only  appeal  to  his  own  papers 
here.  Instead  of  sending  us  the  commissions 
of  these  ofScers,  what  is  the  evidence  of  the 
appointment? 


P(h:  Tlia  Prjsiaent  of  tho  United  Sts 


P,  Maroh  24 


and 


lUNtt* 
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of  the  Sena 


JB  froi 


herewith  jour  ooinmission.  dated  the  mh  of  Marob. 

I  im,  respectfully,  yonra,         M.  DICKEKSON. 
Leonard  Jibvis.  ten.,  yavu  Agent,  Boslaa. 

The  evidence  that  Ihcy  give  us  of  the  ap- 
pointment is  a  letter  of  the  Secretary,  reciting 
the  fact  of  the  commission.  If  they  had  gone 
to  the  State  Department  they  would  ha  to  found 
the  record  of  the  commission.  Wliy  I  com- 
plain of  it,  andthat  isallthereaaon  Icomplmu 
of  it,  is  that  again  it  is  iiiasory.  If  it  was  a 
mere  matter  of  form  I  would  not  care  about 
it.  If  my  friend  will  tell  me  that  theywillput 
in  the  exact  dates  ■when  these  parties  were 
nominated  I  shall  have  no  objection ;  but  they 

Elace  either  upon  the  Senate  or  upon  me  the 
urden  of  going  to  the  records  and  looking  up 
these  dates  and  looking  up  the  evidence  to 
control  their  evidence.  That  is  to  say,  tho 
Senate  allow  them  to  put  in  memoranda  of 
part  of  a  transaction,  and  put  upon  the  Man- 
agers of  the  House  of  liepteseutatlvea  the 
burden  of  going  and  looking  np  the  rest  of  it. 
I  say  it  is  not  right  to  do  so ;  that  where  they 
put  in  the  transaction  they  ought  to  put  in  the 
whole  record  of  the  transaction,  ana  then  we 
can  all  see  exactly  what  the  transaction  was. 

Mr.  President,  I  have  so  much  respect  for 
my  learned  friends  that  whenever  they  state  a 
matter  of  law  as  they  stated  it  to  the  learned 
Senator  from  Maryland,  that  extracts  from 
records  might  be  certified,  I  am  almost  afraid 
to  object;  hut  I  beg  leave  to  read  from  Btight- 
ly's  Digest,  the  seventeenth  section,  on  page 
207,  altnough  it  is  a  very  bad  practice  to  read 
from  digests; 

"All  books,  pnpers.  doouments,  and  records  in  the 
Wnr.  Navy,  Treaanry,  and  Post  Office  Departmen!B 
and  the  Attorney  General's  office,  ma;!  b  a  copied  and 
certified  under  seal  in  the  same  manner  as  those  in 
the  State  Department  may  now  by  la«  be,  and  with 
thosamaforceaud  effect,  and  theaaid  Attorney  Gen- 
eral shall  causcasoal  to  be  mode  and  provided  for 
his  office,  with  enoh  device  as  the  President  o"  ' 
United  Btat*a  shall  approve.*' 

Mr.  JOHNSON.  What  Is  the  date  of  that 
act? 

Mr.  Manager  BUTLEE.  That  act  is  dated 
February  22,  1849. 

Mr.  JOHNSON.     Thank  you,  sir. 

Mr.  Manager  BUTLBH.  And  that  act  refers 
to  the  act  of  September  15,  1789,  which  pro- 
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oftho  Department  of  Sta to,  ai 

sealof  thesaidDepaTtmeDt,9haIlbaevideD0 
as  Uie  original  record  or  paper." 
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I  have  not  seen  any  statute  which  gives  any 
right  to  certify  extracts  of  records.  If  these 
were  extracts  of  entice  records  they  would  do  ( 
but  these  are  memoranda:  that  is,  the  gloss, 
the  interpretation,  the  collation,  the  diegesis 
of  the  clerk  of  that  Department  of  the  reo- 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate. 

The  Chief  Justice  put  the  qnestion,  and  de- 
clared that  the  noes  appeared  to  have  it. 

Mr.  SHERMAN.  1  call  for  the  yeas  and 
nays.  I  think  proof  of  this  kind  otight  not  to 
be  kept  out  on  a  technical  ground, 

Mr.  HENDRICKS.  Iwishtoinquire whether 
the  objection  on  the  part  of  the  Managers  re- 
quires that  the  entire  documents  relating  to  the 
subject  in  the  Departments  shall  be  produced; 
whether  the  objection  goes  upon  that  proposi- 
tion? 

The  CHIEF  JUSTICE.  The  rule  requires 
that  a  question  asked  by  a  Senator  shall  be 
reduced  to  writing. 

Mr.  HENDRICKS.  The  qnestion  I  asked 
was  for  information  of  the  Managers  them- 
selves, whether  the  objection  goes  upon  the 
ground  that  the  documents  are  not  certiSed  in 
full? 

^  The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection, the  Senator  from  Indiana  can  put  his 
question.  Otherwise,  the  rule  requires  that  it 
shall  be  in  writing. 

Mr.  Manager  BUTLER.  I  did  not  under- 
stand the  question. 

The  CHIEF  JUSTICE.     The  Senator  from 


wished  answered  by  the  Managers  was  whether 
it  be  required,  in  the  progress  of  this  trial, 
that  the  records  shall  be  ^ven  in  full  so  far  as 
they  relate  to  any  particular  qneslion? 

Mr.  Manaaer  BUTLER.  That  is  what  we 
desire,  or,  otherwise,  it  sets  us  to  looking  up 
the  same  record. 

Mr.  CONKLING.  I  wish  to  put  a  question 
to  the  counsel  for  the  respondent,  which  I  am 
reducing  to  writing,  and  will  have  prepared  in 
a  single  moment. 

The  CHIEF  JUSTICE._  The  counsel  will 
please  reduce  their  proposition  to  writing. 

Mr.  CONKLENG.  I  beg  the  counsd  for 
the  respondent  to  answer  the  question  which 
I  seiffl  to  the  Cbair. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  New  York. 

The  Secretary  read  as  follows : 

Do  the  counsel  for  the  respondent  rely  upon  any 
statute  other  than  that  referred  to  ? 

Mr.  CURTIS.  I  am  not  aware  that  there 
is  any  other  statute  bearing  on  it.  By  ex- 
tracts from  the  records — of  course  1  do  not 
mean  that  any  officer  was  authorized  to  state 
what  he  believed  the  substance  of  a  record  to 
be— -I  meant  that  he  might  extract  out  of  the 
record  a  particular  document. 
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Mr.  CONKLING.  Provided  it  was  a  copy 
HO  far  as  it  went. 

Mr.  CURTIS.  ProTided  it  was  a  copy  so 
fer  as  it  went. 

In  that  same  connection,  perhaps,  I  ought 
to  state,  Mr.  Chief  Justice  and  Senators,  that 
we  do  not  offer  these  docutnenC^  as  copies  of 
the  records  relating  to  the  cases  which  are 
named  in  the  documenta  themselves.  They 
are  documents,  as  I  stated  at  the  beginning, 
of  a  Bimilar  character  to  that  which  the  Han- 
agers  pat  in,  containing  the  substance  of  each 
case,  the  name,  the  date,  the  office,  the  fact 
of  removal.  It  is  true  as  the  honorable  Man- 
ager haa  said  that,  when  he  offered  that  ho 
asked  us  if  we  objected.  We  said  no ;  for  we 
knew  it  would  take,  perhaps,  weeks  to  make 
out  all  those  records  in  full. 

Mr.  EDMUNDS.  "With  permission,  I  should 
like  to  make  an  oral  inquiry,  to  save  time,  of 
counsel. 

The  CHIEF  JUSTICE.  Kthero  be  co  ob- 
jection the  Senator  from  Vermont  will  put  his 
inquiry  without  reducing  it  to  writiog. 

Mr.  EDMUNDS.  I  desire  to  know  whether 
this  ia  offered  as  tonchiog  any  question  or  final 
concluaon  of  fact,  or  whether  it  is  offered 
merely  as  giving  ns  a  history  of  practice  under 
the  statutes  wili  a  view  to  the  law  ? 

Mr.  CURTIS.  Entirely  for  the  last  pur- 
Mr.  Manager  BUTLER.  After  the  state- 
ment of  counsel,  that  this  does  not  go  to  any 
issue  of  fact,  but  only  of  practice  under  the 
law,  we  have  do  objection  to  it. 

The  CHIEF  JUSTICE.  The  objection  on 
the  part  of  the  Managers  is  withdrawn.  If 
there  be  no  objection  on  the  part  of  the  Sea- 
ate  the  evidence  will  be  admitted. 

Mr.  CURTIS.  I  wish  there  should  be  no 
misapprehension.  This  document  gies  ta 
matters  of  fact;  but  those  matters  of  fact  are 
matters  of  practice  under  the  law,  which  I  sup- 
posed was  what  the  Senator  meant. 

Mr.  EDMUNDS.      That  is  what  I  undev- 

Mr.'  Manager  BUTLEB.  Then,  if  it  is  proof 
of  matter  of  fact,  we  object  that  it  is  not  proper 
evidence. 

Mr.  CURTIS.     Very  well. 

TheCHIEP  JUSTICE.  Gentlemen  of  eoun- 
ael  for  the  President,  have  you  reduced  your 
proposition  lo  writing?     ,  • 

Mr.  CURTIS.     Yes,  sir. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  propositiou. 

Mr.  HOWARD.  I  de^re  to  ask  a  question 
of  the  learned  counsel  for  the  accused. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
from  Michigan. 

Mr.  EVARTS.  Before  that  question  is  read, 
perhaps  it  may  be  of  service  that  I  should  ask 
attention  to  what  I  have  turned  to  in  the  record, 
and  that  is  the  letter  of  the  Secretary  of  State 
which,  at  page  351  of  the  record,  introduced 


the  schedule  that  was  put  ia  evidence  by  the 

'  Mr^JoilNSON.    What  is  the  schedule? 

Mr,  EVARTS.  Of  heads  of  Departments. 
Mr.  Manager  Butler  said: 

"Itia  acconipanied  nith  a  letter  simpl;de9i;riblne 
the  list,  which  1  will  read,  aa  mere  indaoeoieut. 

"Mr.  Manager  Bdiles.   I  will  read  it: 

"  Defabthsht  of  State. 
"WiaHiSGioS.  mhvh  28, 1868. 
"Stg:  In  reply  to  tbenotewhlDh  you  addressed  to 
meun  the  23d  Instant,  in  behalf  of  the  Hanao  of  Rep- 
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ments  of  heads  of  Departments  at  an;  time  made  by 
the  President  wiliont  the  advice  and  consent  of  the 
Senate,  aad  while tbe  Senatenas  In  aessiop.so  far  as 
the  same  appears  upon  the  records  of  the  Department 

"I  have  the  honor  to  be,  very  reapBCtfulli'.  your 
obedient  servant.  WILLIAM  H.  SEWABD. 

"  Hon.  JoHM  A.  BiNOHsB,  Chairiaatt." 

Then  follows  the  list,  the  production  of  the 
documents  of  which  would  have  occupied  a 
considerable  length  of  time. 

The  CHIBl!'  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator  from 
Michigan. 

The  Secretary  read  as  follows : 

Do  the  eeunael  regard  thesi 
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they  offered  as  sueh  ? 

Mr.  CURTIS.  The  documents  I  oiTer  are 
not  full  copies  of  any  record.  They  are,  there' 
fore,  not  strictly  and  technically  legal  evidence 
for  any  pnrpose.  They  are  extracts  of  facts 
from  those  records.  Allow  me,  hy  way  of  illus- 
tration, to  read  one,  so  that  the  Senate  may  see 
the  nature  of  the  document: 


We  do  not  offer  that  aa  technically  legal  evi- 
dence of  the  fact  that  is  there  stated ;  but 
having  in  view  simply  to  prove,  not  the  case  of 
Mr.  Henderson,  with  its  merits  and  the  causes 
of  his  removal,  &c.,  all  of  which  would  ap- 
pear on  the  records,  but  the  practice  of  the 
Government  under  llie  laws  of  the  United 
States :  instead  of  taking  from  the  records  the 
entire  documents  necessary  to  exhibit  his  whole 
case,  we  have  taken  the  only  fact  which  is  of 
any  importance  in  reference  to  this  inquiry. 
If  the  Senate  consider  that  they  must  adhei'e  to 
the  technical  rule  of  evidence,  ve  must  go  to 
the  records  and  have  the  records  copied  in  full, 
and  of  course,  for  the  same  reason,  read  in  full- 
Mr.  Manager  BOUTWELL.  The  honor- 
able counsel  for  the  respondent  must  see  that 
if  they  do  not  wove  a  case  they  do  not  prove 
any  practice.   The  first  thing  to  be  done  in 
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order  to  prove  a  practice  ia  to  prove  one  or 
more  casea  going;  to  show  what  the  practice  is. 
Bni  the  vital  objection  to  thia  testimony  which 
is  now  offered  is,  if  my  esamination  of  it  ia 
thorough  and  accurate,  that  it  relates  to  a  class 
of  officers  who  are  and  were,  at  the  time  the 
transactions  spoken  of  in  this  memoranda  oc- 
curred, under  a  special  provision  of  law  by 
which  they  were  created,  which  takes  them 
entirely  out  of  the  line  of  precedents  for  the 
Ijurpose  of  this  trial.  That  ia  the  vital  objec- 
tion to  the  introduction  of  thia  testimony.  As 
1  have  read  the  papera  hastily,  they  all  relate 
to  Navy  agents  and  officers  who  were  created 
by  a  statute  of  the  year  1820,  and  in  that 
statute  a  tenure  of  office  waa  established  for 
the  officers  so  created — four  jeara,  remova- 
ble at  pleasure  ;  and  it  is  not  necessary  for  me 
to  go  into  any  statement  here  of  the  re^ona 
which  likely  controlled  the  Congress  of  the 
United  States  in  1820,  which  led  them  to  make 
that  proviaion.  But  having  made  that  provis- 
ion, created  these  officers,  removable  at  pleas- 
ure, a  practice  shown  by  facta,  few  or  many, 
does  not  tend  in  any  degree  to  enlighten  this 
tribunal  upon  the  ias'uea  on  which  they  are  now 
called  to  pass,  because  these  officers  were  cre- 
ated by  a  special  statute,  had  a  special  tenure, 
and  by  that  tenure  were  made  removable  at 
the  pleasure  of  the  President ;  and  in  various 
cases  undoubtedly  the  Presidentof  the  United 
States,  acting  in  conformity  to  that  statute, 
has  removed  those  offioara.  Unless  the  coun- 
sel for  the  respondent  are  prepared  to  say  that 
in  this  file  of  papera  which  they  now  submit 
there  is  evidence  to  show  that  a  practice  has 
prevailed  relating  to  officers  not  enumerated  in 
the  statute  of  1820,  then  I  say  it  is  but  a  waste 
of  the  time  of  this  tribunal,  knowing  what 
those  papers  contain,  and  knowing  what  the 
statute  IS,  to  permit  the  introduction  of  any 
testimony  showing  a  practice  which,  if  prevail- 
ing and  admitted,  does  not  enlighten  us  at  all 
upon  the  matters  in  issue  here. 

Mr.  CURTISi  This  objection,  Mr.  Chief 
JnsticeandSenators,  has  reference  to  the  merits 
of  this  case  and  to  the  weight  and  effect  which 
the  evidence  is  to  have,  if  it  be  admitted.  We 
may  have  been  under  an  entire  misapprehen- 
sion as  to  the  views  of  thehonorable  Managers 
who  are aonductingthisprosecution  respecting 
those  merits ;  but  unless  we  have  been  under 
such  a  misapprehension  we  have  supposed  they 
meant  to  attempt  to  maintain  that  even  if  Mr. 
Stanton  at  the  time  when  he  was  removed  held 
at  the  pleasure  of  the  President,  even  if  he 
was  not  within  the  tenure- of- office  act,  still, 
inasmuch  as  the  Senate  was  in  session,  it  was 
not  competent  for  the  President  to  remove  him; 
and,  secondly,  that  although  Mr.  Stanton  might 
have  been  removed  by  the  President,  not  beinj 
within  the  tenure-of  office  act,  his  place  couh 
not  he  even  temporarily  supplied  by  an  order 
to  General  Thomaa,  because  the  Senate  ' 
in  session,  and  there  could  be,  therefore, 
ad  interitn  appointment  made.     It  is  with 


a  view  to  meet  that  that'  we  introdace  thia 
practice  of  the  Government.  It  is  with  a  view 
to  ahow  that  when  the  President  had  the  right 
to  remove,  it  mattered  not  whether  the  Senate 
was  in  session  or  not,  that  right  might  beeser- 
cised,  and  that  if  that  right  should  be  exer- 
cised, it  mattered  not  whether  the  Senate  was 
in  session  or  not,  he  misht  make  an  ad  interim 
appointment.  If  the  learned  Managers  will 
concede  all  those  grounds  to  ua,  if  they  wii! 
agree  that  the  aole  c[ue8tion  here  ia  whether 
Mr,  Stanton's  tenure  of  office  was  fixed  by  that 
act,  and  if  it  was  not  fixed  by  that  act,  that  the 
Preaident  might  remove  him  during  the  aession 
of  the  Senate,  and  might  lawfully  make  an  ad 
interim  appointment  during  the  session  of  the 
Senate,  then  we  do  not  desire  to  put  in  this 
evidence, 

Mr.  SHBBMAN.  I  should  like  to  ask  the 
honorable  Managers  a  simple  question. 

The  CHIEF  JUSTICE.  If  no  objection  be 
interposed,  the  Senator  from  Ohio  will  put  hia 
question  without  reducing  it  to  writing. 

Mr.  SHERMAN.  It  is  whether  the  papers 
now  offered  in  evidence  contain  the  date  of 
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you  put  U 

Mr.  JOHNSON,  {to  Mr.  Sherman.) 
said  "Managers." 

Mr.  SHERMAN.     I  beg  pardon. 

Mr.  Manager  BUTLER.  And  to  that  we 
say  that  they  only  contain  the  date  of  the  re- 
moval, but  do  not  give  us  the  date  of  the  nom- 
ination, which  may  have  been  weeks  and 
months  before  the  date  of  appointment,  as 
nobody  knows  better  than  the  Senate.  That  ia 
the  trouble  about  it. 

Mr.  CURTIS.  These  docnments  are  the 
records  of  the  Navy  Department.  Allow  me 
to  read  once  more,  to  give  you  an  illustration 
of  what  they  contain : 

"JVooi/  Aamcu  <K  Tfew  Torh. 

"  1964.  June  20.  Isaao  Henderson  was.  by  direction 
of  the  President,  removed  from  tbe  offioe  of  Navy 
agent  at  New  York,  and  inatrneted  to  transfer  to 
Poj'master  John  D.  Gibaon,  United  Slates  Havy,  ali 
the  publio  funds  and  other  property  in  hia  charge." 

That  is  the  character  of  the  document. 

Mr.  JOHNSON.     Does  it  give  the  date? 

Mr.  CURTIS.      It  gives  the  date   of  the 

'  The  CHIEF  JUSTICE.  The  counsel  for 
the  President  propose  to  offer  in  evidence  two 
documents  from  tno  Navy  Department,  exhib- 
iting the  practice  which  has  existed  in  that 
Department  in  respect  to  removals  from  office. 
To  the  introduction  of  this  evidence  the  hon- 
orable Managers  object.  The  Chief  Justice 
thinks  that  the  evidence  is  competent  in  sub- 
stance, but  that  the  question  of  form  ia  entirely 
stfbject  to  the  discretion  of  the  Senate,  and  of 
the  Senate  alone.    The  whole  question,  there- 
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The  qnesttoii  being  tlien  taken  bj  yea^  and 
najs,  resulted — yeas  36,  nays  15;  as  foliowa: 
TEAS— Messra.  Anthony,  Bayard,  Buokalew.  Cole, 
Conklinc,  Corbott,  Dniia,  msou.  Doulittle,  Eduunde, 
Ferry,  Fesaenden.  Eowler,  FrelinEbuysen,  Grimes, 
Uonaenon,  Hendiioks,  HoHe.  Johnson,  MoCieeiy, 
Morrill  of  Mwne,  HoniU  of  Vermont,  Morton,  Fat- 
tereon  of  Set!  Hitrnpehire,  Patterson  of  Tennessee, 
Rosa,  SnaUbDrr,  Sherman,  Stevart,  Samner,  Tntm- 
bull,  Van  Winkle,  Vioken,  WUley,  Wibon,  and 


NAYS— Messrs.  Cameron,  Oattell,  Ohaniiler,  Con- 
neas,  Crajin,  Drake.  Harlan.  Howard.  Morgan,  Bje, 
Pomeroy.Kfimsej,  Thayer,  Tipton,  and  Williams— 15. 
NOT  VOTING-Messrs.  Norton,  Sprague,  and 
Wada-5. 
So  tJio  eridence  was  admitted. 
Mr.  CUKXIS.     Unless  the  boDorable  Man- 
agers desire  those  documents  to  be  read  at 
length  we  do  not  insist  npon  it  on  onr  part. 
Mr.  Manager  BUTLER.  We  do  not  desire  it. 
Mr.   CURTIS.     Very  well ;  bnt  I  suppose 
they  will  be  printed.     ["Certainly."] 

The  documents  thus  offered  in  evidence  are 
as  foliowa : 

UsiTED  States  S*vt  Depabtment. 
AvHt  9,  ISeS. 
I  hEreby  certify  that  the  annexed  are  true  state- 
mODts  from  tho  records  of  this  Deparlment. 

BDOABT.WELLfeS. 

Chief  CUrk. 


signed  to  the  a 


'n  thai  Edear  T.  Welles,  whos' 


ittho 


—  faith  and  eredi 

his  offioial  attestatlona'SS  sneh. 
In  testimony  whereof,  I  have  hereanto  sobeccibed 
mr  name  and  oaneed  tbe  seal  of  the  Nary 
DepartinentoftheUnitedStates  to  b«  affixed 

r,   -  1   at  the  oity  of  Washlnttoa,  this  Kth  day  of 

l*"  »-J  April,  in  the  year  of  onr  Lord  1863,  and  of  tha 
independenceoftheUQitedStatestheniaety- 
eeooad.  Q.  WELLES, 

Sscrelar!/  of  tlie  Navu, 


On  the  same  day  Parser  Dudley  Walker,  United 
StatBB  Bayy,  was  instmoted  until  otherwise  direoMd 
to  aot  as  Nary  agent  in  addition  to  his  duties  aa 
parser  of  the  yard  and  station. 

jQBuapi/5.1841.  George  Johnston  was  informed  Ibat 
Tie  hod  been  appointed,  by  and  with  the  advioe  and 
consent  of  theSenate,  Navy  agent  atPensaeola  from 
Ceeember  38.  IF'" 


^Johns 


IS  lost  on  the  p: 


PeusBcola. 

April  29,  IMl.  The  President  appointed  Jackson 
Morton  Navy  agent  at  Penaacola. 
'  Navy  Agency  at  Boston. 

Febntam  1,  1838.  Purser  John  N.  Todd,  United 
States  Sms.  was  directed  U)  assume  the  duties  of 
Navy  acent  for  the  port  of  Boston  and  oontinne  in 
the  performanee  thereof  nnUl  further  orders  fh>m 
the  Department. 

februam  1.  ie.33.  D.  D.  Brodbead,  Navy  iwent. 
EoBloo,  was  informed  that  hia  requisition  for  sTo.OOO 

N.  Todd,  purser  of  the  Boston  station,  wbo  hod 
been  directed  to  disehargethe  duties  of  Nary  agent 
nntjl  ftirther  orders. 
~     ~  ent  a! 

,, ^t  would  shortly  ei .... 

it  fait  oompalled,  nnder  tha  circumstaneea  of  tl 

at  tills  time liis  resignation  as  Navy  agent. 

Marck  S,  1S38.  Daniel  D.  Brodhcad,  lata  Nai 
agent  at  Boston,  was  requested  to  pay  over  to  Joh 


H.  Todd,  aoting  Navy  agent  at  Boston,  the  amoun 
Dfnubliofundsremaininginhis  hands  as  Navy  agent 
Daniel  D.  Brodhead,  having,  in  a  letter  dated  Bos 
^n,  Februai7  23,  1838.  tendered 


with  tha  advjoa  and 

S!ent  for  tbe  nortof  Boston  fi 
ohn  N.  Todd  was  instmoted  to 


aohnowj^edged  and  accepted  by 

nforraed  of 
Lne  freBiuent,  by  and 
ot  the  Senate,  Navy 

to' him 


his  having  been  appointB^ 
witi,  fha  >i\Tioe  and  oo""" 

eniniof  Bos 

idd  was  inst 

of  pablic  fu 

"""^  "*'"""  NxwAgexcvalXsa  TorL 

June  20,  186J.  Isaac  Henderson  was,  by  direction 
of  the  President,  removed  from  the  office  of  Navy 
agent  at  NewYork,  and  instructed  to  transfortopaj- 
maater  John  D.  Gibson,  United  States  Navy,  all  the 
public  funds  and  other  property  in  his  charge. 
Navy  Aff^tKii  ot  PhUadelphut. 

J)ee^mier  26.1^.  James  S.  ChamberSHas  removed 
from  tbe  office  if  Navy  agent  at  Philadelphia,  and 
instructed  to  transfer  to  paymaster  A.  E.  Watson. 
United  States  Navy,  all  the  puhlio  funds  and  other 
propertyin  bis  charge. 


I  hereby  eertity  that  the  annesed  ai 
rom  the  records  of  tha  Department. 

EDaAR  T.  WELLES. 

Chief  Uterk. 


a  that  Edgar  T.  Well 


<  oSieial  attestations 


tile  Navy  De- 
:ait  are  due  to 


r,   _  T    at  the  eity  of  Wasliineton,  this  9th  day  i 

•■^■^■'    April. in  the  year  of  Lord  1868,  and  of  t) 

indopondeneeoftheUnitedStatcs.tbeninet; 


Navt  DEPiETMBNT,  December  19, 1840. 
Sin:  The  painful  duty  devolves  npon  me  of  in- 
brmingyou  that  having  failed  to  render  and  settle 


calls  of  t 
States. 


le  Department,  the  President  has 


lohavec 

Until  the  arrival  of  your  successor.  Purser  Dndle 
Walker  has  been  directed  to  act  hs  Navy  asent.  1 
whomyouwill  turnover  the  funds,  hooks,  andpapei 
belonging  to  the  asency  at  Pensacnla. 

I  am,  respectfully,  io.,  J,  K.  PAULDING. 

TaOHiS  BasTIN,  esq.,  lale  Navu  AgeiU,  Petua.    ' 
Navt  Dbpaetuent,  Deceaier,  19, 1 

8m:  Ihavedirected  t9,881  toba  remitted  te 
being  the  amount  of  yonr  requisition  of  tbe  Is: 

"Too'will.  until  otherwise  directed,  act  as  1 
agent  at  Pensaeola,  In  addition  to  your  duti 
purser  of  the  yard  and  station. 
A  f\iither  lemittanoa  of  t5,000  will  be  made  t< 


da. 


I  am,  respectfully,  &c., 
Qeobqe  JoHKSToa,  csq.,  Navv  Afenl,  n 
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r  Dkpaktmkst,  Af)ril 


i  indoaa  to  yoa  also  a.  blajik  bond,  vbicli  yoa 
11  execute  witb  at  least  two  anreCies,  in  the  sum 

■  ad  brthB  United  States  judge 

r  the  district  in  vbich  you 
this  Department  aa  Boon  as 


ot$36,l 
practicable. 


■   GE0ROBE.EADSEB. 


JicKSOH  Morton,  es 

NiTY  DEPiETMENT,  Julu  16,  18il. 
Sm :  XiiB  President  of  the  Cnited  States,  by  and 
with  the  odFice  and  consent  of  the  Senate,  baling 
appointed  you  Navy  agent  for  the  port  of  Pensacola, 
Borida.  from  thoZ9tb  of  April,  lSll,.Ihave  the  pleaa- 


prooeed  immedial 


ajiprised  the  Department  of  his  intention 
1  iminediatoly  to  that  place  to  enter  on  the 

"'upon^Sis  arrival  you  will  transfer  to  bim  all  the 
moneys  and  property  belonging  to  the  agency,  and 
take  bis  receipt  lor  flie  same,  wbieh  will  be  a  Buffi- 
cient  Toneher  in  the  Eettlement  of  your  accounts  in 
the  office  of  the  Fourth  Auditor. 
I  am,  respeolfuily,  &c..  J.  D.  SIMMS, 

^clino  SfcretoTT/  ffthe  Ifaty. 
Parser  D.  Walkeb,  Acting  Navv  Agenl,  Pcruaoola. 


and  theamoont  remitted  to  John  N.  Todd,  purser  of 
the  Boston  station,  who  has  been  dlreoted  to  dis- 
charge the  duties  of  NaTyanntODtU further  ordsra. 
The  Department  regreutbat  the  reported  embar- 
rassiDeDtof  your  private  aSaini,  and theeondition  of 
the  banks  in  Boston. partieularlythat  in  which  ;on 
have  kept  your  pubiio  aocouBl*  renders  this  eontse 

"  As  th 


S'ietyuf  tendering  at  this 
I  am,  very  respectfully,  y 
D.  D.  BBODHKiD,  esd.,  Jfim: 


inder  the 

ae  your  reeienation  as 

r  obedienl  neryant, 
M.  DICKERSON. 


'emitted  to 

a3anmVti(™7of^^V'^"tie3ori(avy 'agent  JFor  the  port 

yoB  will  do  on  receipt  of  this,  and  continue  in  the 

Berformanee  thereof  until  further  orders  &em  the 
'epartment. 
I  am,  respectfully,  your  obedient  servant. 

M.  DICKERSON. 
JoHH  N.  Todd, 

Purser,  United  Slalet  Navp-vani,  Saltan. 

Boston,  Febmarv  28, 1833. 
Sia:  Somo  time  since  I  received  a  letter  fVoax  yon 
stating  tiiat  Purser  I'odd  was  charged  with  the  dntiea 
of  Kavy  aeent  in  my  place,  and  airing  the  reasons 
ofthe  Department  therefor,  Withoi*  ooncnitm^  in 
the  opinions  ofthe  Department,bntBoIe^  to  relieve 
it  and  the  GOTemmant  from  any  suspased  rBBponsi- 
bility  or  embarrajgsment  in  reladon  to  m^  position,  I 
have  the  honor  to  tendaryon  off  resignation  as  Navy 
agent  for  this  port,  believing  that  you  as  well  as  all 

timony  thyf!  huve^ithfu^ 
formed  all 

Hou.'m.  Dioi 


tiafaotorily  per 

■I  to  be.  with  great  respect,  you 
DAKIKL  D.  BEODHEAD. 


Todd,  actiD 
pubiio  flint; 


niofikeNav)i,WaehinL 


yoa  assured  me  that  I  should 

I  regret  verymuch  being  left  in  the  condition  lam 
ajtothe  Nayy  agent  at  Boston. 

I  am,  very  respectfully,  your  obedient  servant. 
M.  DICKERSON. 
DujiGL  D.  Bbodhead,  (ale  SatgAaeni,  Boalon. 

HiVY  De?abtmj!NT,  Mareh  5, 183S, 

office  of  Navy  agent  for  the  port  of  Boston,  has  been 
rcficived,  and  your  resignation  is  accepted. 
I  am,  very  respectfully,  your  obedient  servant. 
M.  DICKERSON- 
D.  D.  Beobhbad,  esq.,  late  Ifavy  Agent,  Jioilon. 


_„ . JoofD.D. 

Brodhead,  resigned,  Xou  will  therefore  pay  over  to 
Mr,  Jacvis  the  amount  of  pubiio  money  in  sour  hands 
'■    "  Navy  aaent,  and  his  receipt  will  be  to  you 

_  , voucher  in  the  settlement  of  your  accounts. 

So  much  of  your  requisition  of  the  13th  instant  a* 

little  delay  as  practicable.  * 

very  respectfully,  your  obedient  servant, 
M.  DICKEESON. 
Joati  TH.  Toon,  esq..  Acting  Saini  AgeM,  Boston. 


, j,Ihav 

itted  to  rou»53,BU  51.  under  various  heads  of  ap- 

Sopri»tions,66ingthe  amountof  the  requisitions  of 
e  BOting  Navy  agent  of  the  13th  instant,  so  far  ae 
the  Bvane  vere  approved. 

The  aoting  Navy  agent.  Purser  John  N.  Todd,  las 
been  inrtrnctedto  pay  over  toyon  the  pubiio  money 
Id  his  hands  as  agent. 

Instruotiona  with  regard  to  your  duties  es  Navy 
agent  will  be  transmitted  to  you  by  the  Fourth  Aud- 
itor of  the  Treasury. 
I  am,  very  respeetfully,  your  obedient  servant, 
M.  DICKERSON. 
Leonagd  JiSTis,  eeq.,  Satii  Agent,  Boaloa. 


with  the  advice  and  eonseu 
appointed  yoH  Navy  agent 
22d  of  March,  1833.  I  have 


for  four  year-  ^om  the 
the  pleasure  to  inclose 
dated  the  24th  of  March.' 


NiVY  Depahtmebt,  ^ubs  20, 18M.' 
BiEt  By  direction  of  the  President  of  the  United 
States,  yon  are  hereby  removed  from  the  office  of 
Navy  a«ent  at  New  York,  and  you  will  immediately 
transfer  to  Paymaster  John  D.  Gibson,  paymaster 
United  States  Navy,  all  the  public  funds  and  other 

^  Very  respectfully."^'''  GIDEON  WELLES, 
Isaac  Hendebson.  Esq..  JVaiv  AgeiU,  Sew  York. 
NiVTf.  Department.  June  2),  1864. 
Sm:  You  are  hereby  relieved  from  the  inspection 
of  provisions  and  olothiog  at  the  Brooklyn  navy- 
yard,  and  will  at  once  assume  the  dnfiesusually  ap- 
pertaining to  the  office  of  Navy  agent  at  the  eity  of 

Mr.  Henderson  has  been  instructed  to  turn  over  to 

session? ?o"  whiohyou'will recdM  toMm.^''¥o'n  wUl 
not  permit  him  to  remove  from  the  office  any  of  the 
books,  papers,  or  vouchers,  nntilthefurtber  order  of 

tlie  office  an  ogent  (should  he  desire  to  du  so)  to  pro- 
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tect  his  interests  noA  see  that  the  books  and  pai 

used  ir  a  manner  to  destroy  their  value  ns  vouch' 
Yoa  wilt  bo  cu-eful  to  do  nothing  to  affect  in  ] 
way  the  liability  of  Mr.  Ueaderfon  or  his  enretic 

The  chief  of  the  Bureau  of  Provisions  njid  do 
iuB  nill  expJain  to  you  in  person  the  viena  f 
Deportment. 

Very  reapeetfnlly,  QIDEON  WELLE 

PoyiaaEtBr  John  D.  Gibson. 


&IDBON  WELLS'! 
S,Eaq.,iVuw.dseB(, /"A   nd  ph  o 


a  the  settlcn 


^of  hia 

0  dostioy  their 


■souohors.  yonwillbBoarefultodo  riothi 
in  any  vty  the  liability  of  Mr.  Chambera  or  Dis  surc- 
Ueii  to  the  Qavemmeut. 
flhould  Mr.rhiLinbRmreaorveapOTtionoftbefunda 
et  antstanding  checka,  the 

sen  redUBBted  not  to  ho""' 

!  indorsed  by  you  as  correct.   You 


nt  they  have  been  given  for  aetuoi  Ooveinmeu  t 


ours  m  P^ilfii 


,.  _^ 3t  during  ll 

■y  banltinB  hours  in  PbiladQli.hia. 
respectfully,  GIDEON  WELLES, 


18  Nan 


Paymaster  A.  E.  Wamos, 

Uniledfialei  Navv.  Philaddvhia, 

Mr  CURTIS.  There  ia  one  other  docu- 
ment Irom  the  Navj  Department  which  I  sup- 
pose s  not  distingulEhable  from  thoae  that  have 
just  been  admitted.  It  purports  to  be  a  list  of 
all  c  V  I  officers  of  that  Department  appointed 
lor  four  jeara  under  the  statute  of  Maj  15, 1820, 
and  removable  from  office  at  pleasure,  who 
were  removed  as  indicated,  their  terms  of  office 
ot  having  expired.  Then  comes  a  list  giving 
the  name  of  the  officer,  the  date  of  his  original 
arpo  ntment,  the  data  of  his  removal,  and  by 
ndiom  removed,  in  a  tabular  form. 

Mr  JOHNSON.  Does  it  give  the  date  of 
the  appointment  of  his  successor? 

Mr  CURTIS.  No :  there  is  nothing  said 
about  his  successor.  It  is  merely  the  act  of 
reroovil  of  the  officer. 

[The  document  was  presented  to  the  Man- 
agers and  examined  by  them.] 

Mr.  Manager  BUTLER.  We  only  want  to 
call  the  attention  of  the  Senate  to  the  fact  that 
it  does  not  contain  a  very  material  thing  which 
our  schedule  contains,  to  wit ;  a  statement 
whether  the  Senate  was  or  was  not  in  session. 

Mr.  CURTIS.     We  shall  get  that  in  another 

Mr.  Manager  BUTLER.  Nor  who  was  nom- 
inated in  the  place. 

The  CHIEF  JUSTICE.  The  evidence  is 
admitted  unless  there  be  some  objection. 

The  document  is  (with  the  same  attestation 
froratheNavyDepartmentas  the  two  preceding 
ones)  as  follows : 
latale  of  MatI  15,  1S20,  and  "  Bemovable  from  Qgke  at 
•d.  Iheir  terms  of  ofice  noi  having  erpired. 


Nami 

.E,  Sw8rtout-,...._..„, 

Amos  Binney „. 

James  Beatty 

Miles  Elns 

J.M.SbecVrce 

N.Amory 

Goorga  Harrison  ._.. 
John  Lalgbton 

».  C.  Watmore^.'."."'.' 

LV.  Browne 

g.MoClellan , 

William  B.  8<joW 

Joaeph  Sale 

S.W.Smith 

Walker  Anderson.... 

George  Loyall _... 

0.  H.  Lodd 

TTUliam  Hindman.. 

B.  D,  Wrieht 

B.O'Pornn 

William  Flinn 

N.  F.  Ammidown.... 

H.0.8.Eey 

H.  V.  WatSell 

William  Bodver. 

William  F.  RnBull. 

A.E.  Smith 

Isaac  Henderson 

J.  8.  Chambers 


IT  October,  1818.... 

Not  known 

irMny.lSlO 

27  March,  1S16. 

26  June,  1828._ 

31  October,  1827. 

ai  Narember,  1799.. 

27  April.  1830 

llOotober.1833. 

lBHarah,lStl 

20SepMiiibeT,18il.. 
SI  Angnst,  1841 

80otaber,lg48 

IS  June,  1816 

8  July,  1846 

8  July,  1848 „.. 

13Man)b.l84B 

28  June,  185Z. 

29  JnDO,  166i. 

10  Ai^nst,  1850. 

2S  Aagnat.  1850. , 

lApril,18S8 

Srebniary.lSSa,..., 
21  FebniBry.lS6a. ... 

20  Hay,  18S8. 

a)MB7,1868 

S!rJunB,lS80. 

IS  December,  185T.... 
19  July.  1881.... 


The  Presk 
IhB  "      ■ 


SMaroh  1888    __ 
29  April  1841_      „ 
SlAnaust,  1841- 
IJofy  mi 
lApnl   1846_    - 
8  April  1845_      M 
5  June  1849_      _ 
.  27  Jnne  18© 
.  2T  Jnne  1819 
24  SepUmber,  18-19 
1  November,  1850>, 


.,  10  April  1881„ 
J  12  April  1861_ 
..  IS  April  1801 .. 
..  ISAnri]  1881. 


MDooBmbcr  18b4 


The  President. 
The  President. 
The  Prerident. 
ThB  President. 
The  President. 
Tha  President. 
The  President. 
The  President. 
The  Preaident. 
The  President. 
The  President. 
The  President. 
Tha  Preaident. 
The  President. 
Tha  President 
Tba  President. 
The  President. 
The  President. 
The  Preaident. 
The  President. 
The  President. 
The  President. 
The  President. 
The  Presidant. 
Tha  President. 
Tbo  President. 


A.it)o^ie 


38S 


[Mr.  Curtis  sent  a  lai^e  tnasa  of  documents 
to  the  ManHgera  to  be  examined,] 

The  CHIEF  JUSTICE.  Will  tiie  connael 
fitatfl  whftthe  proposes  to  offer? 

Mr.  CURTIS.  These  are  doCTments  from 
the  Department  of  State  showing  tha  reraova! 
of  ofBcers  not  only  during  the  session  of  the 
Senate  but  during  tlie  recess,  and  covering  all 
eases  of  vacancy,  tiia  purpose  of  the  evidence 
being  to  show  the  practice  of  the  Government 
coextensive  with  tne  necessity  that  arises  out 
of  tJie  different  cases — death,  resignation,  sick- 
ness, absence,  removal.  It  differs  from  the 
schedule  which  has  been  put  in  by  the  learned 
Managers,  which  covered  iTertain  heads  of 
Departments  only,  because  that  applies  only 
to  removals  during  the  session  of  the  Senate. 
It  includes  that,  but  it  includes  a  great  deal 
more  matter. 

Mr.  Manager  BUTLER.  I  have  prepared 
for  myseM*  the  same  list.  In  order  that  tbe 
Senate  may  see  exactly  what  the  character  is, 
and  may  judge  then  how  far  this  may  be  com- 
petent, I  call  the  attention  of  the  Senate  to 
one,  the  first  one  that  opens — not  by  any  man- 
ner the  first  in  order,  but  the  first  oae  that 
happens; 

I  hereby  appoint  C.  A.  Hurrjs  to  perform  tha  dn- 
tieaoEnetingSaerotarrofWardnrinsthotBroporarr 
nbsenco  of  the  Beoretary  for  the  Department  of 
War.  ANDREW  JACKSON. 

Max  27, 18S6, 

Now  I  will  turn  over  to  the  next  page : 


the  dnt^ 


I  of  Sec 


'  that  offioer  from  the  Beat  of  (iovernment. 

M.VANBUEEN. 
Mr.  Manager  BINGHAM.  Whatisthedate? 
Mr.  Manager  BUTLER.      June  28,   1837. 

I  BUthorLio  J.  L.  Martin,  chief  clerk  of  tliB  De- 


itofStnti 


perform  tbediitici 


„      I  abaeni 

seat  of  GoTemment.       MARTIN  .VAN  BTJRBH. 

That  is  dated  October  16,  1840.    Again : 

I  appoint  John  Boj'lo,  chief  olerk  of  the  Navy 

formTdurlaB  the  absenSB  of  the  Seoretary  of  the 
Niivy.  tlio  duties  of  Seoretary  of  the  Naty  Demrt- 
ment.  ANDREW  JACKSON. 

r  OiTT,  Ml/  5, 1534. 


There  are  but  two  exceptions  in  ail  these 
cases  to  the  formIhavegivea,in  various  modes' 
of- expression. 

Mr.  CURTIS.  I  suppose  it  is  not  a  question 
now  *hat  is  to  be  the  effect  of  the  evidence ; 
but  do  you  object  to  it  7 

Mr.  Manager  BUTLER.  We  object  to  it  for 
any  purpose.  It  ia  handed  to  me  as  a  mass, 
and  !  want  to  state  what  it  is,  and  then  I  will 
tell  jon  what  I  object  to ;  I  cannot  do  so  be- 
fore. I  have  now  given  youall  the  forms  with 
two  single  exceptions.  The  first  exception  is 
that  frequently  the  language  of  the  letter  ofap- 
pointment,  like  the  one  I  have  read,  has  been 
given  to  cover  possible  contingencies.  For 
C.  L— 25. 


instance,  Asbnry  Dickens  is  appointed  to  act 
as  Secretary  of  the  Treasury,  ''  when  the  Sec- 
retary shall  be  absent,"  looking  to  the  future, 
expecting  that  he  would  be  absent  on  such  a  c^y. 
Then  there  are  three  other  cases,  onea  casein 
President  Monroe's  time,  where  he  appointed 
an  acting  Secretary,  reciting  the  act  of  1792. 
There  is  oae  in  John  Quincy  Adams's  time,  re- 
citing the  act  of  1792.  _  There  is  one  in  Gene- 
ral Jackson's  time,  reciting  that  the  appoint- 
ment was  under  the  act  of  1792.  These  are  the 
only  three  in  all  this  list  that  recite  the  act 
under  which  they  are  made.  All  the  others 
are  temporary,  are  in  cases  of  death  or  tem- 
porary absences  from  the  seat  of  Government 
coming  within  the  exact  terms  of  the  law  of 
1792  or  1796. 

I  have  stated  what  these  cases  are.  Now, 
the  simple  qBestion  is— I  am  not  going  to  argue 
it— will  the  Senate  permit  a  series  of  acts,  done 
under  the  law,  and  exactly  in  conformity  with 
the  law  of  1792  and  1795,  reciting,  where  they 
recited  any  law,  the  act  of  1792,  to  be  intro' 
duced  as  evidence  upon  the  trial  of  a  case  for 
an  act  which  is  in  violation  of  the  act  of  March 
2,  1867,  and  in  violation  of  the  act  of  February 
20,  1863.  Does  it  throw  any  light— that  is  to 
say,  is  there  such  apraoticeof  the  Government 
"  Ti  by  this  as  throws  any  light  upon  tho 
question  now  in  bearing?  It  goes  to  the  coun- 
try, it  goes  to  the  Senate,  that  here  are  a  large 
lot  of  appointments.  True;  buttheseappoint- 
ments  are  in  conformity  with  the  law,  reciting 
the  law  when  they  recite  any  law  at  all,  and 
always  reciting  the  exact  cireumstanees  to 
which  the  law  applies.  Now,  are  these  to  go 
in  for  the  purpose  of  justifying  what  is  admit- 
ted in  the  answer  to  be  a  breach  of  the  law,  if 
the  law  is  constitutional? 

Mr.  CURTIS.  I  do  not  wish  to  reply,  Mr. 
Chief  Justice.  I  take  it  for  granted  that  the 
Senate  will  not  settle  any  question  as  to  the 
merits  of  this  case  under  the  acts  of  Congress 
when  wo  are  putting  in  evidence. 

The  CHIEF  JUSTICB._  Tho  Chief  Justice 
thinks  that  the  evidence  is  admissible  within 
the  decisions  already  made.  Of  the  value 
of  it,  when  admitted,  the  Senate  will  judge. 
If  any  Senator  desires  the  question  to  be  put 
to  the  Senate  the  Chief  Justice  will  be  hapjpr  . 
to  put  it.  [After  a  pause.]  The  evidence  is 
admitted. 

Mr.  CURTIS.  We  do  not  desire  to  have 
these  documents  read.  They  are  very  volum- 
inous and  will  take  time,  and  it  is  quite  unne» 
cessary  to  read  them,  we  think,  ornave.them 

The  documents  thus  offered  in  evidence  are 
attested  by  the  Secretary  of  State  in  the  nsual 
form  to  be  copied  from  the  records  of  his 
Department,  and  contain  the  letters  of  author- 
ity, designation,  or  appointment  in  the  follow- 
On  the  23d  of  November,  1819,  Christopher 
Vend  erven  ter,  chief  clerk  of  the  War  Depart- 
ment, w^  authorized  by  Preaident  Monroe, 
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under  the  act  of  May  8, 1702,  to  perform  the 
duties  of  Secretary  of  War  during  the  illness 
of  John  C.  Calhoun,  Secretary  for  that  De- 
partment. 

Ou  the  7th  of  March,  1823,  President  J.  Q. 
Adams  appointed  Samuel  L.  Southard,  Secre- 
tary of  the  Navy,  to  perform  the  duties  of 
Secretary  of  War,  that  office  having  become 
vacant,  until  the  vacancy  should  be  filled. 

On  the  26th  of  January,  1829,  President  J, 
Q.  Adams  appointed  Samuel  L.  Southard, 
Secretary  of  the  Navy,  under  the  authority 
conferred  by  the  act  of  May  8,  1702,  to  per- 
form the  duties  of  Secretary  of  the  Treasury 
until  a  successor  should  be  appointed  to  Bicbsrd 
Rush,  Secretary  of  the  Treasury,  he  being  un- 
able to  perform  bis  duties  by  severe  illness,  or 
until  the  inability  should  cease. 

On  the  4th  of  March,  1829,  President  Jack- 
son appointed  James  A.  Hamilton  to  take 
charge  of  the  Department  of  State  until  Gov- 
ernor Van  Buren  should  arrive  in  the  city. 

On  the  24th  of  April,  1829,  President  Jack- 
son appointed  Aabury  Dickins  Secretary  of 
the  Treasury  until  tbe  return  of  Mr.  Ingham 
to  the  city. 

On  the  7th_of  July,  1829,  President  Jackson 
appointed  William  B.  Lewis  acting  Secretary 
of  War  daring  the  absence  of  the  Secretary. 

On  the  8th  of  July,  1829,  President  Jackson 
appointed  Richard  H.  Bradford  to  take  charge 
of  the  Navy  Department  and  perform  the 
duties  thereof  in  the  absence  of  the  Secretary 
of  the  ISTavy. 

On   the   19th   of   August,   1829,   President 
Jackson  appoi;ited  WilRaro  B.  Lewis  Acting 
Secretary  of  War  daring  the  absence  of  ' 
Secretary  of  War. 

On  the  7th  of  November,  1829,  President 
Jackson  appointed  J.  G.  Randolph  to  perform 
the  duties  of  Secretary  of  War  until  the  return  ol 
the  Secretary,  John  H.  Eaton,  he  being  absent. 

On  the  12th  of  June,  1830,  President  Jack- 
son authorized  Philip  G.  Randolph  to  act  as 
Secretary  of  War  while  John  H.  Eaton,  the 
Secretary,  should  be  absent. 

On  the  8th  of  March,  1881,  President  Jack- 
son authorized  Philip  G.  Randolph  to  act  ai 
Secretary  of  War  during  the  confinement  of 
the  Secretary  by  sickness. 

On  the  19th  of  March,  1831,  President  Jack- 
son authorized  John  Boyle,  chief  clerk  of  the 
Navy  Department,  to  act  as  Secretary  of  the 
Navy  during  the  necessary  absence  of  Mr. 
.Branch,  the  Secretary,  from  the  duties  of  the 
Department. 

On  the  12th  of  May,  1831,  President  Jack- 
son authorized  John  Boyle  to  take  charge  of 
the  office  of  Secretary  of  the  Navy  and  perform 
itsduttes  until  a  successor  to  Mr.  Jobn  Branch, 
the  Secretary,  who  had  notified  the  President 
that  he  should  leave  the  city  ''this  day,"  ( 
be  appointed,  and  arrive  and  take  charge  of 
the  office. 

On  the  16th  of  June,  1831,  President  Jackson 
Authorized  John  Boyle,  chief  clerk  of  the  Navy 


Department,  to  act  as  Secretary  of  the  Navy 
during  the  absence  from  the  seat  of  Govern- 
ment of  Levi  Woodbury,  the  Secretary. 

On  the  18th  of  June,  1831,  President  Jack- 
son authorized  Philip  G.  Randolph,  chief 
clerk  iti  the  War  Office,  to  discharge  the  duties 
of  that  office  until  a  successor  to  Mi^or  Eaton 
shonld  he  appointed. 

On  the  21st  of  June,  1831,  President  Jack- 
son appointed  Asbury  Dickins,  chief  clerk 
of  the  Treasury  Department,  to  perform  the 
duties  required  by  law  of  the  Secretary  of  the 
Treasury  until  the  arrival  of  Mr.  McLanej  ap' 
pointed  successor  to  Mr.  Ingham. 

On  the  20th  of  July,  1881,  President  Jack- 
son appointed  Roger  B.  Taney,  Attorney 
General,  to  take  charge  of  the  Department  of 
War  "on  the  21st  instant,  and  execute  the 
duties  thereof  until  the  arrival  of  Governor 

On  the  10th  of  August,  1831,  President  Jack- 
son aathorized  John-Boyle,  chief  clerk  of  the 
Navy  Department,  to  act  as  Secretary  of  the 
Navy  in  the  absence  of  the  Secretary,  Levi 
Woodbury,  from  the  seat  of  Government. 

OothelOthof  August,  1831,  President  Jack- 
son appointed  Daniel  Brent,  chief  clerk  of  the 
Department  of  State,  to  act  as  Secretair  of 
State  during  the  absence  of  the  Secretary  from 
the  seat  of  Government. 

On  the  12th  of  September,  1831,  President 
Jackson  authorized  Roger  B.  Taney,  Attorney 
General,  to  act  as  Secretary  of  War  during  the 
absence  from  the  seat  of  Government  of  Gov- 


of  the  Treaaury,  to  take  charge  of  the  War  De- 
partment during  the  absence  of  Governor  Cass, 
Secretary,  and  Roger  B.  Taney,  acting  Secre- 

OnthelSthofOctober,  1831,  President  Jack- 
son authorized  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  perform  the  duties 
of  Secretary  of  theTceasury  during  the  absence 
of  the  Secretary. 

On  the  18th  of  October,  1881,  President 
Jackson  authorized  Levi  Woodbury,  Secretary 
of  the  Navy,  to  take  chaise  of  the  Department 
of  War  and  perform  the  duties  of  Secretary  of 
War  daring  the  absence  of  the  Secretary  of 
War. 

On  the  17th  of  March,  1882,  President  Jack- 
son authorized  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  take  charge  of 
that  Department  and  perform  the  duties  of 
Secretaiy  of  the  Treasury  during  the  indispo- 
sition of^Mr.  McLane. 

On  the  8th  of  June,  1832,  President  Jackson 
authorized  John  Robb,  chief  clerk  of  the  War 
Department,  to  perform  the  duties  of  Secre- 
tary of  War  during  the  absence  of  the  Secretary. 

On  the  16tb  of  July,  1832,  President  Jackson 
appointed  John  Robb,  chief  clerk  of  the  War 
Department,  to  ad,  as  Secretary  of  War  during 
the  absence  of  the  Secretai;. 
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Od  the  21st  of  J11I7, 1833,  President  JaolcaoD ' 
appomted  Daniel  Brent,  chief  clerk  of  the  De- 
partnieQt  of  State,  to  exercise  the  duties  and 
perform  the  fanctiona  of  Secretary  of  State 
"in  the  event  of  the  absence  from  the  seat  of 
Government  of  the  Secretary  during  the  pres- 
ent summer  or  approaching  autumn,  and  dur- 
ing the  continuance  of  such  absence." 

On  the  23d  of  July,  1832,  President  Jackson 
appointed  John  Boyie  to  discharge  the  duties 
of  Secretary  of  the  Navy  "in  the  absence  of 
the  Secretary  at  any  time  between  this  date 
and  the  Ist  of  October  next," 

On  the  18th  of  July,  1833,  President  Jachson 
authorized  Asbury  Dickiua,  chief  clerk  of  the 
Treasury  Department,  to  perform  the  dnties 
of  Secretary  of  the  Treasury  in  case  of  the 
abaence  from  the  seat. of  Government  or  sick- 
ness of  the  Secretary. 

On  the  ath  of  November,  1832,  President 
Jackson  authorized  Asbury  Dickins,  chief 
clerk  of  the  Treasury  Department,  during  the 
absence  of  the  Secretary  of  the  Treasury,  to 
perform  the  duties  of  that  office. 

On  tlie  12th  of  November,  1832,  President 
Jackson  authorized  John  Bobb,  chief  clerk 
of  the  War  Department,  to  act  as  Secretary 
of  War  during  the  absence  of  the  Secretary. 

On  the  6th  of  May,  1833,  President  Jackson 
appointed  Asbury  Dickins,  chief  clerk  of  the 
Treasury  Department,  to  perform  the  duties 
of  Secretary  of  the  Treasury  in  the  absence 
of  that  officer  from  the  seat  of  Government. 

On  the  6th  of  May,  1833,  President  Jackson 
appointed  John  Eobb  acting  Secretary  of  War 
during  the  absence  of  the  Secretary. 

On  the  13th  of  May,  1833,  President  Jack- 
son authorized  Louia  McLane,  Secretary  of 
the  Treasury,  to  perform  the  duties  and  func- 
tions of  Secretary  of  State  during  the  absence 
of  Edward  Livingston  from  the  seat  of  Gov- 

On  the  29th  of  May,  1833,  President  Jack- 
son authorised  Asbury  Dickins,  chief  clerk 
of  the  Treasury  Department,  to  perform 
duties  of  Secretary  of  the  Treasury  for 
during  the  absence  of  that  ofBcer  from  the  seat 
of  Government. 

On  the  6th  of  June,  1833,  President  Jackson 
authorized  Daniel  Brent,  chief  clerk  in  the 
Department  of  State,  to  act  as  Secretai?  of 
State  duriflg  the  absence  of  the  Secretary  from 
the  seat  of  Government. 

On  the  6th  of  June,  1833,  President  Jackson 
appointed  John  Eobb  to  be  acting  Secretary 
of  War  during  the  absence  of  the  Secretary. 
■  On  the  5th  of  June,  1833,  President  Jackson 
appointed  John  Boyle  to  be  acting  Secretary 
of  the  Navy  "  during  the  absence  at  any  IJme 
within  the  present  year  of  the  honorable  Levi 
Woodbury. 

On  the  13th  of  June,  1833,  President  Jackson 
appointed  Daniel  Brent  to  perform  the  duties 
of  Secretary  of  State  if  the  Secretary  should 
"be  at  any  time  indisposed  or  absent  from'' 
seat  of  Government." 


On  the  10th  of  August,  1833,  President  Jack- 
son authorized  Asbury  Dickins,  "  should  the 
Secretary  of  State  be  sick  or  absent  from  the 
aeat  of  Government  before  my  return  to  Wash- 
ington," to  perform  the  duties  daring  auch 
sickness  or  absence. 

On  the  28th  of  September,  1833,  President 
Jackson  appointed  John  Kobb  acting  Secre- 
tary of  War  in  the  absence  of  the  Secretary. 

On  the  11th  of  November,  1833,  Preaident 
Jackson  authorized  Asbury  Dickins,  chief  clerk 
of  the  Department  of  State,  to  perforrei  the 
duties  of  Secretary  of  State  during  the  absence 
of  the  Secretary  from  the  seat  of  Government. 

On  the  25th  of  June,  1834,  President  Jack- 
son authorized  McGlintock  Young  to  take 
charge  of  the  Department  of  the  Treasury  until 
a  successor  to  Mr.  Taney,  resigned,  should  be 
appointed. 

On  the  5th  of  July,  1834,  President  Jackson 
appointed  John  Boyle,  chief  clerk  of  the  Navy 
Department,  to  be  acting  Secretary  of  ths 
Navy  during  the  absence  of  the  Secretary. 

On  the  8th  of  Jnlv,  1834,  President  Jackson 
authorized  Asbury  Dickiua,  chief  clerk  of  the 
Department  of  State,  to  perform  the  dudea  of 
Secretary  of  State  in  case  of  the  death,  absence 
from  the  seat  of  Government,  or  sickness  of 
the  Secretary  of  State  "  during  my  abaenee." 

On ,  President  Jackson  authoriaed 

Johu  Forsyth  to  discharge  the  duties  of  Secre- 
tary of  War  during  the  absence  of  the  Secre- 

On  the ,  President  Jackson  au- 
thorized M.  Dickerson  to  diacharge  the  duties 
of  Secrelai^  of  War  during  the  absence  of  the 
Secretary. 

On  the  8th  of  May,  1834,  President  Jackson 
appointed  Mahlon  Dlckersou  acting  SecretAry 
of  War  during  the  absence  of  the  Secretary. 

On  the  11th  of  October,  1834,  President 
Jackson  appointed  Asbary  Dickins,  chief  clerk 
of  the  Department  of  State,  to  act  asSecretaiy 
of  State  during  the  absence  of  that  officer  from, 
the  seat  of  Governmeat. 

On  the  19th  of  January,  1885,  President 
Jackaon  authorized  Mahlon  Dickerson,  Secre- 
tary of  the  Navy,  to  perform  the  duties  of 
Secretary  of  War  during  the  illness  of  that 
officer. 

On  the  2d  of  May,  1835,  President  Jackson 
authorised  Asbury  Dickina  to  perform  the 
duries  of  Secretary  of  Slate  during  the  absence 
of  Mr.  Forsyth  from  the  aeat  of  Government. 

On  the  Tth  of  May,  1835,  President  Jackson 
appointed  John  Boyle,  chief  clerk  of  fie  Navy 
Department,  to  act  aa  Secretary  of  the  Navy 
during  the  abaence  of  Mr.  Bickei^on  from  the 
seat  of  Governraent. 

On  the  18th  of  May,  1835,  President  Jack- 
son appointed  Carey  A.  Harris  to  act  as  Sec- 
retary of  War  during  the  abaence  of  the  Sec- 
retary. 

On  the  6th  of  July,  1835,  President  Jackson 
appointed  Asbury  Dickina  to  act  aa  i^ecrStary 
of  State  during  tite  absence  of  Mr,  Forsyth. 
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On  the  1st  of  July,  1835,  President  Jackson 
designated  MoClintook  Young  to  perform  the 
dutJea  of  Secretary  of  tlie  Treaaary  "at  anj 
periods  of  Oibsence  by  the  present  Secretary 
daring  the  ensuing  mouths." 

On  the  31st  of  August,  1835,  President  Jack- 
son authorized  Ashurj  Dickins  to  act  as  Sec- 
retary of  State  during  the  abseuce  of  Mr.  For- 
syth from  the  seat  of  Goyernment. 

On  the  28th  of  September,  1835,  President 
Jackson  authorized  Asbury  Dickins  to  act  as 
Secretary  of  State  during  the  absence  of  Mr. 
Forsyth  from  the  seat  of  Goremment. 

On  the  20th  of  October,  183fi,  President 
Jackson  empowered  McCIintoek  Young  to  per- 
form the  duties  of  Secretary  of  State  "  while 
the  present  Secretary  is  absent  from  the  city 
of  Washington." 

On  the  23d  of  October,  1835,  C.  A.  Harris 
was  appointed  by  President  Jackson  to  act  as 
Secretary  of  VVar  during  the  temporary  ab- 
Hence  of  the  Secretary. 

On  April  29,  1836,  C,  A.  Harris  was  ap- 
pointed by  President  Jackson  to  act  as  Secre- 
tary of  War  during  the  temporary  absence  of 
the  Secretary, 

On  the  27th  of  May,  1886,  President  Jackson 
aothorized  C.  A.  Harris  to  act  aa  Secretary  of 
War  during  the  temporary  absence  of  the 
Secretary. 

On  the  7th  of  July,  1836,  President  Jackson 
empowered  Asbury  Dickina,  chi%f  clerk  of  the 
Department  of  State,  to  act  as  Secretary  of 
State  "in  case  of  the  death,  absence  from  the 
seat  of  Government,  or  inability  of  the  Secre- 
tary during  my  absence  from  the  aeat  of  Gov- 
ern ment.''^ 

On  the  9th  of  July,  183fi,  President  Jackson 
appointed  John  Boyle,  chief  clerk  of  the  Navy 
Department,  to  discharge  the  duties  of  Secre- 
tary of  the  Navyduringtheabseneeof  Mahlon 
DLckerson,  Secretary,  from  the  seat  of  Gov- 


On  the  18th  of  July,  1836,  President  Jackson 
authorized  C.  A.  Harris  to  act  as  Secretary  of 
War  during  the  temporary  absence  of  that 
officer  from  the  seat  of  Government. 

On  the  8th  of  September,  1836,  President 
Jackson  authorized  C.  A.  Harris  to' act  as  Sec- 
retary of  War  during  the  temporary  absence 
of  that  officer  from  the  seat  of  Government. 

On  the  5th  of  October,  1836,  President  Jack- 
son authorized  0.  A.  Harris  to  act  as  Secre- 
tary of  War  during  the  temporary  absence  of 
that  officer  from  the  seal  of  Government. 

On  the  25th  of  October,  1836,  President  Jack- 
son authorized  Benjamin  F.  Butler,  Attorney 
General,  to  act  as  Secretary  of  War,  that  office 
having  become  vacant,  until  the  vacancy  should 
be  mied. 

On  the  28th  of  June,  1837,  President  Van 
Buren  authorized  Aaron  0.  Dayton,  chief 
clerk  of  the  Department  of  State,  to  dischat^e 
the  duties  of  Secretary  of  State  during  the 
temporary  absence  of  that  officer  from  the  seat 
of  Government. 


On  the  20th  of  October,  1837,  President  Van 
Buren  authorized  McCIintoek  Young  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
"whenever  that  officer  may  be  absent  from  the 
seat  of  Government." 

On  the  27th  of  October,  1 83 7f  President  Van 
Bnren  authorized  John  Boyle,  chief  clerk  of 
the  Navy  Department,  to  act  as  Secretary 
of  the  Navy  during  the  absence  of  the  See- 
On  the  21st  of  July,  1838,  President  Van 
Buren  authorized  John  Boyle,  chief  clerk  of 
the  Navy  Department,  to  act  as  Secretary 
of  the  Navy  during  the  absence  of  the  See- 
On  'the  1st  of  July,  1838,  President  Van 
Bnren  authorized  McU.  Young  to  act  aa  Sec- 
retary of  the  Treasury  during  the'  absence  of 
the  Secretary,  and  in  case  of  the  illness  or 
absence  of  Mr.  Young,  Samuel  McKean  to 
perform  the  duties. 

On  the  21st  of  July,  1888,  President  Van 
Buren  authorized  Aaron  Vail,  chief  clerk  of 
the  Department  of  State,  to  discharge  the  funo- 
tlons  of  Secretary  of  State  "in  the  event  of 
the  absence  of  the  Secretary  from  the  seat  of 
Government. ' ' 

On  the  6th  of  October,  1838,  President  Van 
Buren  authorized  John  Boyle,  chief  clerk  of 
the  Navy  Department,  to  act  as  Secretary  of 
the  Navy  during  the  absence  of  the  Secretary. 
On  the  24th  of  April;  1839,  President  Van 
Buren  authorized  McCIintoek  Young  to  per- 
form the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  the  Secretary. 

On  the  8th  of  June,  1839,  President  Van 
Burenauthorized  Aaron  Vail,  chief  clerk  of  the 
State  Department,  to  act  as  Secretary  of  State 
during  the  absence  of  the  Secretary  from  the 
aeat  of  Government. 

On  the  15th  of  June,  1889,  President  Van 
Buren  authorized  McCIintoek  Young  to  act  as 
Secretary  "in  the  event  of  the  sickness  or  ab- 
sence of  Levi  Woodbury  between  this  date 
and  the  10th  of  October  next," 

On  the  28th  of  August,  1840,  President  Van 
Buren  authorized  J.  L.  Martin,  chief  clerk  of 
the  Department  of  State,  to  perform  the  duties 
of  Secretary  of  State  during  the  absence  of 
that  officer  from  theseat  of  Government. 

On  the  16th  of  October,  18i0,  President  Van 
Buren  authorized  J,  L.  Martin,  chief  clerk  of 
the  Department  of  State  to  perform  the  duties 
of  Secretary  of  State  during  the  absence  of 
that  officer  from  the  seat  of  Government. 

On  the  3d  of  March,  1811,  President  Van 
Buren  appointed  McCIintoek  Young,  chief 
clerk  of  the  Treasury  Department,  to  perform 


On  the  19th  of  March,  1841,  President  Har- 
rison appointed  John  D.  Sirams  acting  Secre- 
tary of  the  Navy  during  the  absence  of  the 
Secretary  from  the  seat  of  Government. 
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appointed  Daniel  Fletcher  Webster,  chief  clerk 
of  the  Department  of  State,  to  perform  the 
duties  of  Secretary  of  Slate  in  the  absence  of 
that  ofHcer  from  the  seat  of  Government. 

On  the  13th  of  September,  1841,  President 
Tyler  appointed  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treaaurj  until  a 
successor  to  Mr.  Bwing,  late  Secretary,  should 
be  appointed,  qualifled,  andenterupon  thedis- 
cUarge  of  the  duties  of  head  of  the  Treasury 
Department. 

0(1  the  20th  of  October,  1811,  President 
Tyler  appointed  WilliamS.  Derrick  to  perform 
the  duties  of  actiug  Secretary  of  State  during 
the  absence  of  Daniel  Fletcher  Webster,  "now 
performing  those  duties,"  from  the  seat  of 


On  the  30th  of  October,  1841,  President 
Tyler  appointed  McClintock  Young  acting  Sec- 
retary of  the  Treasury. 

On  the  14th  of  December,  1842,  President 
Tyler  appointed  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Hon.  Walter  Forward  from  the 
city  of  Washington, 

On  the  3(Jlh  of  June,  1842,  President  Tyler 
appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the 
absence  of  Hon.  Walter  Forward  from  the  city 
of  Washington. 

Oil  the  20th  of  July,  1842,  President  Tyler 
appointed  McClintock  Young  to  perform  the 
duties  of  Secretarv  of  the  Treasury  during  the 
sickness  of  Hon,  Walter  Forward. 

On  the  lat  of  November,  1842,'  President 
Tyler  appointed  McClintock  Young  to  perform 
the  duties  of  Secretair  of  the  Treasury  during 
the  absence  of  Hon.  Walter  Forward  from  the 
city  of  Washington. 

On  the  Ist  of  March,  1843,  President  Tyler 
appointed  McClintock  Young  to  act  as  Secre- 
tary of  the  Treasury  until  a  successor  to  Mr. 
Forward  should  be  appointed  and  enter  upon 
the  discharge  of  his  duties. 

On  the  7th  of  June,  1842,  President  Tyler 
appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  "  during 
the  absence  of  the  Secretary  after  Uie  8tb  in- 

On  the  £th  of  May,  1843,  President  Tyler 
appointed  Hugh  B.  Legarfi  to  act  as  Secretary 
of  State  until  a  successor  to  Mr.  Webster,  late 
Secrelaij  of  State,  should  be  appointed,  quali- 
fied, and  enter  on  the  discharge  of  the  duties. 

On  tJie  8th  of  Jane,  1843,  President  Tyler 
appointed  William  S.  Derrick  to  perform  the 
duties  of  Secretary  of  Stateduring  theabsence 
of  Mr.  Legarfi,  acting  Secretary. 

On  the  24th  of  June,  1843,  President  Tyli. 
appointed  Abel  P.  Upshur  Secretary  of  State 
ad  interim  until  a  successor  should  bf 
pointed. 

On  the  31st  of  May,  1818,  President  Tvler 
appointed  Samuel  Hume  Porter  acting  Secre- 
tary of  Warduring  the  absence  of  the  Secretary, 


On  the  I7th  of  August,  1843,  President  Tyler 
appointed  William  S.  Derrick  acting  Secre- 
tary of  State  during  the  absence  of  A.  P.  Up- 
shur from  the  seat  of  Government. 

On  the  28th  of  August,  1843,  President 
Tyler  (John  C.  Spencer,  Ssoretary  of  the 
Treasury,  "intending  to  be  absent  from  the 
sdle  of  Government  on  and  after  the  29th  in- 
stant for  two  weeks")  appointed  McClintocIc 
Young  to  act  as  Secretary  of  the  Treasury 
"  during  sach  period,  should  the  Secretary  bfi 
so  long  absent." 

On  the  29tb  of  February,  1844,  President 
Tyler  appointed  John  Nelson,  Attorney  Gen- 
eral, Secretary  of  State  ad  interim  unfii  a  suc- 
cessor to  Mr.  Upshur  should  be  appointed. 

On  the  2d  of  May,  1S14,  President  Tyler 
appointed  McClintocK  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  until  a  suc- 
cessor to  J.  C.  Spencer  should  be  appointed 
and  qualified. 

On  the  28th  of  September,  1844,  President 
Tyler  appointed  Richard  K.  Crallfi  acting  Sec- 
retary of  State  during  the  absence  of  John  C. 
Calhoun  from  the  seat  of  Government. 

On  the  2d  of  April,  1845,  President  Polk 
appointed  John  Y.  Mason,  Attorney  General, 
to  be  Secretary  of  State  ad  interim  daring  tha 
temporary  absence  of  James  Buchanan,  Sec- 
retary of  that  Department,  from  the  seat  of 
Government. 

On  the  4th  of  August,  1845,  President  Polk 
appointed  John  Y.  Mason,  Attorney  General, 
to  be  acting  Secretary  of  State  during  the  tem- 
porary absence  of  Mr.  Buchanan  from  the  seat 

On  the  31st  of  March,  1846,  President  Polk 
appointed  Nicholas  P.  Trist  to  be  acting  Sec- 
retary of  State  during  the  iibsence  of  Mr. 
Buchanan  from  the  seat  of  Government. 

On  the  2d  of  September,  1846,  President 
Polk  appointed  Nicholas  P.  Trist  to  be  acting 
Secretary  of  State  during  the  absence  of  Mr, 
Buchanan  from  the  seat  of  Government. 

On  the  7th  of  October,  1846,  President  Polk 
appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasui7  during  the 
absence  from  the  city  of  Robert  J,  Walker, 
Secretary  of  the  Treasury. 

On  the  4th  of  March,  1847,  President  Polk 
appointed  Nicholas  P,  Trist  acting  Secretary 
of  State  during  the  absence  of  Mr.  Buchanan 
from  the  seat  of  Government. 

On  the  31st  of  March,  1847,  President  Polk 
appointed  Nicholas  P.  Trist  acting  Secretary 
of  State  during  the  absence  of  Mr.  Buchanan 
from  the  aeat  of  Government. 

On  the  4th  of  August,  1847,  President  Polk 
appointed  William  S,  Derrick  to  be  acting  Sec- 
retary of  State  daring  the  absence  of  Mr.  Bu- 
chanan from  the  seat  of  Government. 

On  the  22d  of  June,  1847,  President  Polk 
appointed  John  Y.  Mason,  Secretary  of  the 
Navy,  to  be  acting  Secretary  of  State  during 
the  absence  of  Mr.  Buchanan,  "  to  take  effect 
the  28th  instant." 
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On  the  2l3t  of  July,  18*7,  Preaideot  Polk 
appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  theiTreasorj'  during  the 
ftbsence  from  the  seat  of  Government  of  Rob' 
ert  J.  Walker,  "he  intending  to  be  absent  after 
the  22d  instant. l' 

On  the  15th  of  October,  1817,  Preaid^nt 
Polk  appointed  McClintock  Young  to  perform 
the  duties  appertaining  to  the  office  of  Secre- 
taiy  of  the  Treasutj  during  the  absence  of 
Robert  J.  Walker. 

On  the  9tii  of  December,  1847,  President 
Polk  appointed  McClintock  Young  to  jperform 
the  duties  appertaining  to  the  office  of  Secre- 
tary of  the  Treasary  during  the  sickness  of 
Eobert  J.  Walker. 

On  the  10th  of  April,  1848,  President  Polk 
appointed  John  Appleton,  chief  clerk  of  the 
State  Department,  to  be  acting  Secretary  of 
State  during  the  absence  of  the  Secretary  from 
the  seat  of  Government. 

On  the  aeth  of  May,  1848,  President  Polk 
appointed  Archibald  Campbell,  chief  clerk  of 
the  War  Department,  to  be  acting  Secretary  of 
War  during  the  temporary  absence  of  the  Sec- 
retary from  the  seat  of  Government. 

On  the  17th  of  August,  1848,  President  Polk 
appointed  McClintock  Young  to  act  as  Secre- 
ts^ of  the  Treasury  during  the  temporary 
absence  of  Secretary  Walker  from  the  seat  of 
Government. 

On  the  2d  of  September,  1848,  President 
Polk  appointed  Isaac  Toucey  Attorney  Gen- 
eral, to  act  as  Secretary  of  State  durmg  the 
temporary  absence  of  the  Secretary, 

On  the  2d  of  September,  1848,  President 
Polk  appointed  John  Y.  Mason,  Secretary  of 
the  Navy,  to  act  as  Secretary  of  War  during 
the  temporary  absence  of  the  Secretary- 

On  the  20th  of  November,  1848,  President 
Polk  appointed  Isaac  Toucej  acting  Secretary 
of  State  during  the  temporary  absence  of  Mr. 
Buchanan  from  the  seat  of  Government. 

On  the  6th  of  March,  1849,  President  Taylor 
appointed  McClintock  Young  to  act  as  Secre- 
tai7  of  the  Treasury 'nntll  a  Bueeessor  to  Mr. 
Walker  should  bo  duly  appointed. 

On  the  8th  of  March,  1849,  President  Taylor 
^pointed  fteverdy  Johnson,  Attorney  General, 
to  act  as  Secretary  of  War  during  tbe  tempo- 
rary absence  of  the  Secretary  from  the  seat  of 
Government. 

On  the  1st  of  October,  1849,  President  Taylor 
appointed  William  S.  Derrick,  chief  clerk  of 
the  Department  of  Slate,  to  act  as  Secretary  of 
State  in  the  abaence  of  the  Secretary. 

On  the  8th  of  October,  1849,  PresidentTay- 
■lor  appointed  John  D.  McPherson  aetingSeo- 
retan  of  War  during  the  temporary  absence 
of  Mr,  Crawford  "for  the  ensuing  ten  days." 

On  the  20lh  of  June,  1850,  President  Taylor 
appointed  John  McGinnis,  chief  clerk  of  the 
Treasury  Department,  to  act  as  Secretary  of  the 
Treasury  during  tbe  absence  of  the  Secretary 
from  Wi^hington. 

On  the  23d  of  July,  1850,  President  Fill- 


more appointed  Major  General  Win  field  Scott 
Secretary  of  War  oifijiierim  during  the  vacanw 
occasioned  by  the  resignation  of  George  W. 
Crawford. 

On  the  4th  of  October,  1850,  President  Pill- 
more  appointed  William  S.  Derrick,  chief  clerk 
of  the  State  Department,  to  be  acting  Secretary 
of  State  during  the  temporary  absence  of  Mr. 
Webster  from  the  seat  of  Government. 

On  the  23d  of  December,  1850,  President 
Fillmore  appointed  William  S.  Derrick,  chief 
clerk  of  the  State  Department,  to  be  acting 
Secretary  of  State,  during  the  temporary  ab- 
sence of  Mr.  Webster  from  the  seat  of  Govern- 
On  the  1st  of  March,  1851,  President  Fill- 
more appointed  William  L.  Hodge  to  be  acting 
Secretary  of  the  Treasury  ad  interim  during 
the  illness  of  the  Secretary. 

On  the  31st  of  March,  1851,  President  Fill- 
more appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  State,  to  be  acting  Secre- 
tary of  State  during  the  absence  of  Mr.  Web- 
On  the  10th  of  May,  1851,  President  FiU- 
more  appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  State,  to  be  acting  Secre- 
tary of  Stale  during  the  absence  of  Mr.  Web- 


War,  to*  "be  acting  Secretary  of  the  Navy  ad 
mterim  daring  the  absence  of  the  Secretair. 

On  the  16th  of  June,  1851,  President  Fill- 
more appointed  William  L.  Hodge,  Assistant 
Secretaty,  to  act  as  Secretary  of  the  Treasury 
during  the  absence  of  the  Secretary. 

On  the  20th  of  Jane,  1851,  President  Mil- 
more  appointed  William  S.  Derrick,  chief 
clerk  of  the  Department  of  State,  to  be  acting 
Secretary  of  State  during  the  temporary  ab- 
sence of  Mr.  Webster. 

On  the  11th  of  July,  1851,  President  Fill- 
more appointed  Claries  M.  Conrad,  Secretary 
of  War,  to  act  as  Secretary  of  the  Navy  during 
the  temporary  absence  of  Mr.  Graham  from 
the  seat  of  Government. 

On  the  14th  of  July,  1851,  President  Pill- 
more  appointed  William  S.  Derrick,  chief 
clerk  of  the  Department  of  State  to  be  acting 
Secretary  of  State  during  the  absence  of  Mr. 
Webster. 

On  the  4th  of  Ai^ust,  1861,  President  Fill- 
more appointed  W.  A.  Graham,  Secretary  of 
the  Navy,  to  be  acting  Secretary  of  War  dur- 
ing the  temporary  absence  of  Mr.  Conrad. 

On  the  4th  of  August,  1851,  President  Fill- 
more appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  during  the  absence 
of  the  Secretary. 

On  the  3d  of  August,  1851,  President  Fill- 
more appointed  W.  A.  Graham,  Secretary  of 
the  Navy,  to  be  acting  Secretary  of  the  In- 
terior during  the  absence  of  Secretary  A.  H. 
,H.  Stuart  from  the  city. 

On  the  18th  of  September,  1851,  President 
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Fillmore  appointed  William  A.  Gr&liam,  Sec- 
retary of  the  Navy,  to  set  as  Secretary  of  War 
during  the  absence  of  that  Secretary. 

Oa  the  18th  of  September,  1851,  President 
Fillmore  appointed  William  L.  Hodge  acting 
Secretary  of  the  Treasury  during  the  absence 
of  the  Secretary. 
_.  On  the  22d  of  September,  1851,  President 


porary  absence  of  the  Secretary. 

On  the  25th  of  September,  1851,  President 
Fillmore  appointed  John  J.  Crittenden,  Attor- 
ney General,  to  perform  the  duties  of  Secre- 
tary of  State  until  the  return  to  the  seat  of  Gov- 
ernment of  Daniel  Webster,  Secretary  of  State. 

On  the  26th  of  November,  1851,  President 
Fillmore  appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  until  the  return  of 
Secretary  Corwin.    ' 

On  the  20th  of  February,  1852,  President 
Fillmore  appointed  William  S.  Derrick,  chief 
clerk  of  the  Department  of  State,  acting  Sec- 
retary of  State  in  the  absence  of  Mr.  Web- 
On  the  21st  of  February,  1852,  President 
Fillmore  appointed  William  L.  Hodge  to  be 
acting  Secretary  of  the  Treasury  in  the  ab- 
sence of  Secretary  Corwin. 

On  the  lat  of  March,  1852,  President  Fill- 
more appointed  William  L.  Hodge  acting  Sec- 
retary of  the  Treasury  in  the  absence  of  Sec- 
retary Corwin. 

On  the  19th  of  March,  1852,  President  Fill- 
more appointed  William  Hunter  acting  Sec- 
retary of  State  in  the  abseuce  of  Mr.  Web- 
On  the  26th  of  April,  1852,  President  Fill- 
more appointed  William  L.  Hodge  acting  Sec- 
retary of  the  Treasury  duriogthe  indisposition 
of  Secretary  Corwin. 

On  the  2d  of  November,  185«,  President 
Fillmore  appointed  Charles  M.  Conrad,  Secre- 
tary of  War,  to  act  as  Secretary  of  the  Navy 
during  the  absence  of  that  Secretary. 

On  the  1st  of  May,  1852,  President  Fillmore 
appointed  William  Hunter  to  act  as  Secretary 
of  State  in  the  absence  of  Mr.  Webster, 

On  the  mh  of  May,  1852,  President  Fill- 
more appointed  William  A.  Graham,  Secretary 
of  the  NWy,  to  act  as  Secretary  of  War  in  the 
absence  of  Mr.  Conrad. 

On  the  24th  of  May,  1852,  President  Ril- 
more  appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  in  the  absence  of 
Secretary  Corwin. 

On  the  lOth  of  June,  1852,  President  Fill- 
more appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  in  the  absence  of 
Secretary  Corwin. 

On  the  6th  of  July,  1852,  President  Fillmore 
appointed  William  Hunter,  chief  clerk  of  the 
Department  of  State,  to  act  as  Secretary  of 
State  in  the  absence  of  Mr.  Webster. 

On  the  19th  of  August,  1852,  President  Fill- 
more appointed  John  P.  Kennedy  acting  Sec- 


retary of  War  during  the  absence  of  Secretary 
Coni-ad. 

On  the  2nh  of  August,  1852,  President  Fill- 
more appointed  William  L.  Hodge  acting 
Secretary  of  the  Treasury  in  the  absence  oF 
Secretary  Corwin. 

On  the  2d  of  September,  1852,  President 
Fillmore  appointed  Charles  M.  Conrad,  Secre- 
tary of  War,  to  be  aciJng  Secretary  of  State 
in  the  absence  of  Mr.  Webster. 

On  the  4th  of  October,  1852,  President  Fill- 
more appointed  William  L.  Hodge  to  be  act- 
ing Secretary  of  the  Treasury,  Mr,  Secretary 
Corwin  being  unable  by  siclinesa  to  perform 
the  duties  of  the  office.  ' 

On  the  28th  of  October,  1852,  President 
Fillmore  appointed  William  L.  Hodge  acting 
Secretary  of  the  Treasury  in  the  absence  of 
Mr.  Corwin. 

On  the  31st  of  December,  1862,  President 
Fillmore  appointed  William  L,  Hodge  to  act 
as  Secretary  of  the  Treasury  during  the  sickness 
of  Mr.  Corwin. 

On  the  15th  of  January,  1853,  President 
Fillmore  appointed  William  L.  Hodge  to  act 
as  Secretary  of  the  Treasury  during  the  sick- 
ness of  Mr.  Corwin, 

On  the  3d  of  March,  1853,  President  Fill- 
more appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  in  the  absence  of 
Mr.  Corwin. 

Mr.  CURTIS.  I  now  offer  documents  from 
the  Department  of  the  Postmaster  General. 
They  are  all  in  one  envelope,  (sending  some 
papers  in  an  envelope  to  the  ManagersT) 

The  CHIEF  JUSTICE.  The  counsel  wilt 
state  the  nature  of  the  documents. 

Mr.  OUHTIS.  They  are  documents,  which 
show  the  removals  of  postmasters  during  the 
session  of  the  Senate  and  ad  interim  appoint- 
ments to  Gil  the  places.  I  believe  they  are  all 
of  that  character,  though  I  am  not  quite  sure. 
Some  of  them  I  know  are. 

Mr.  Manager  BUTLER.  Theyareenaotlyof 
the  same  kind  that  the  Senatehas  just  admitted. 

Mr.  CURTIS.  I  should  like  to  have  those 
read.     They  are  short. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  documents. 

The  Secretary  read  as  follows ; 

I  hereby  appoint  St.  John  B.  L.  Skinner  to  be  aot- 


pUceof  Hor»tioKb 
er«l  nnder  the  law. 
WiSHINGTOK,  Feb-n 


JAMKS  BUCHANAN. 


Post  Oppiob  Department. 
Wabhingtos,  D.  C.  Asril  1. 1868. 
I,  Alexander  W.  Randall.  Poetmncter  Qeoeral  of 
the  United  Statea  of  America,  certify  that  tho  foro- 

thia  Department,  bseether  with  extracts  fiom  ths 
records  in  said  ease. 
InteBtimon;  whereof  I  have  hereunto  set  my  band 
and  caused  the  seal  of  the  Post  Office  Dep 


ALIX.  W.  RANDALL. 
Poitmaster  General, 
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•  New  0BI.E1B3  Post  Offioe, 

0BLEAS3  P«EI3H,  LoUlSrANl,  /line  29,  1800. 

Samaol  F.  Murks.  PostmBStei:  Let  this  office  be 
placed  temporarily  in  the  hands  of  a  special  oeent 

tar  General,  in  plaoe  of  Suniael  F.  Hflrks,  removed. 


B.  P.  Blair  held  the  office  from  9th  July  to  Sep- 

DftfalcrUiouafthelateFosljaaUerofl^fw  YorkCUv. 
(El.  Doc.  No.  91,  Thirty-Sisth  Congras!,  First  Bea- 
jion.  House  of  Rapreaentntivee.) 

Letter  of  Postmosur  Oeneral  Holt,  transmittine 
report  in  reply  to  reaolnUon  of  the  House  of  theSlh 
June,  1660.* 

Order  of  the  Freiidcnt. 

WiSHINQtON,  May  10, 1850. 

New  York  Poat  Office,  New  York  county.  New 
York  Slate— iBimo  V.  Fowler.  Postmaster:  STS.QOO 


it  this  office  be  placed  tc 


irilyintt 


I  hand! 


be  appointed  by  the  Postmastec  Uenerali  in  plaoe  of 
Isaac  V.  Fowler,  removed. 

JAMES BU CHAN AS. 
Hon.  JosKPa  Holt,  Poitmaiter  General. 

H.  St.  Gkobgb  OFFnTi,  Sieciai  Aiimi. 

See  printed  report  for  further  proceedings. 


is  office  be  plaaed  temporarilyinthe  ham 
,.  _  „r-cial  agent  of  the  Post  Office  Deparlraent,  ., 
)0  appointed  by  the  Post  Office  Bepartment. 

JAMESBUCHANAN. 


■  appoint  St.  John  B,  L.  Skinnc 


e  of  E 


I  here 
ing  Firs 

Montgomery  Blair,  now  temporarily  absent. 

ABRAHAM  tINCOLN. 
WasBINSTOS,  5ep<CTi6er  22, 1802. 
[Bachof  these  dooumentaisatteated by  Post- 
master General  Baudall  according  to  the  form 
before  given.] 

Mr.  CUETfS.  I  now  offer  in  evidence, 
reading  from  the  published  Executive  Docu- 
ments of  the  Senate,  volume  four,  aecond  sea- 


had  filled  that  office  in  place  of  Mr.  Flojd,  and 
accompanying  that  message  is  alistofthe  names 
of  those  persons,  as  shown  by  iherecords  of  the 
Department  of  Stat«,  who  had  discharged  the 
duties  of  officers  of  the  Cabinet  by  appoint- 
ment made  in  the  recess,  and  those  conQrmed 
hj  the  Senate,  as  well  as  those  acting  ad 
interim^  or  simply  acting.  This  list  is  printed 
as  an  appendix  to  the  message,  and  was  sent 
into  the  Senate.     I  wish  that  message  to  be 

Mr.  Manager  BUTLEE.    The  difficulty  that 


1  find  with  this  message.  Senators,  is,  that  it 
is  the  message  of  Mr,  Buchanan,  and  cannot 
be  put  in  evidence  any  more  than  the  declara- 
tion of  anybody  else.  We  should  like  to  have 
Mr.  Buchanan  brought  here  under  oath,  and 
to  cross-examine  him  as  to  this,  There  are  a 
great  many  qnestions  I  should  like  to  ask  him 
about  his  state  of  mind  at  this  time ;  whether 
he  had  that  clearness  of  perception  just  then 
of  his  duties  which  wo nid  make  his  messages 
evidence.  But  there  is  a  still  farther  objec- 
tion, and  that  is,  that  most  of  the  message  is 
composed  of  the  statements  of  Mr.  "J,  8. 
Black"— Jeremiah  S,  Black— who  refused' to 
have  anything  to  do  with  this  case  anyhow. 
[Laughter.]  And  I  do  not  think  that  the  state- 
ments of  those  gentlemen,  however  respect- 
able, ale  to  be  taken  here  as  evidence.  They 
m^y  be  referred  to  as  public  documents,  per- 
haps, but  1  do  not  think  they  can  he  put  in  as 
evidence.  How  do  we  know  how  correctly  Mr. 
Black  made  up  this  list  or  his  clerks?  Are  you 
going  to  put  in  his  statements  of  what  was 
done,  and  put  it  upon  ns  or  yourselves  to 
examine  to  see  whether  they  are  not  all  illu- 
sory and  calculated  to  mislead?  Ido  not  care 
to  argue  it  any  further. 

Mr.  JOHNSON.     What  is  it  offered  for? 

Mr.  CURTIS.  .  1  only  wish  the  Senate  to 
understand  the  purpose  with  which  we  offer 
this,  and  that  will  be,  as  I  view  it,  argument 
enough.  We  offer  it  for  the  purpose  of  show- 
ing the  practice  of  the  Government.  This  is 
an  act  done  by  the  head  of  the  Government  in 
connection  with  the  Senate  of  the  Uuit«d 
States.  We  offer  to  show  that  act  aa  a  part  of 
the  practice  of  the  Government. 

Mr.  Manager  BUTLEE.  The  practice  of 
the  Government  I  I  object,  once  for  all,  to 
the  practice  of  this  Government  being  shown 
by  the  acts  of  James  Buchanan  and  Jeremiah 
8.  Black.  If  you  choose  to  take  it,  I  have  no 
objection. 

The  CHIEF  JUSTICE,  The  Chief  Justice 
will  submit  the  question  to  the  Senate.  Sena- 
tors, you  who  are  of  opinion  that  the  evidence 
just  offered  shall  be  received  will  please  say 
ay  ;  those  of  the  contrary  opinion,  no.  [Put- 
ting the  question.]  The  ayes  appear  to  liave 
it — the  ayes  have  it.   The  evidence  is  admitted. 

Mr.  CURTIS.  The  message  is  short,  and  I 
desire  it  to  be  read. 

The  Secretary  read  as  follows  : 
Meisaaa  from  ike  Preiident  of  the  United  S 


'9otitJv»i  iff  the  j9 


of  War. 
To  Ihe  Senate  of  the  Uniud  States: 

In  compliance  witb  the  resolution  of  the  Senate, 
passed  on  the  lOth  Instant,  leiineating  me  to  inform 
that  body.if  not  incompatible  with  the  pnblio  in- 
terosl,  "whether  John  H.Floyd,  whose  appointment 
as  Secretary  of  War  was  eonbmed  by  the  Senate  on 
the  6th  of  March,  1857,  still  oontinnes  l«  hold  said 
office,  and  if  not,  when, and  how  said  otAee  became 

by  whom  thedntiea  of  said  office  aronow  discharged; 
and  if  an  appointment  of  an  acting  or  proviaional 
Secretary  of  War  has  been  made,  bow,  when,  and'hy 
what  authority  it  was  so  made,  and  why  the  fact  of 


,  Google 


8aid  appointment  h] 
Floyd, -'the  lata  See 
and  Uiat  on  thelst  dnjr  ol' 


loenfommnnicated  to  tlie 

the  Senate  that  John  S. 

nf  tho  War  Departmant, 

day  of  December  last, 


_,..  ,. —  ,j  perform  tUedntiea  of 

or^llfe  ™!Knw'filladI'°"under  this  author?S°thB 
dutioa  of  the  War  DipartiDent  hare  been  performed 
by  Mr.  Holt  from  the  day  last  mentioned  to  the 

The  power  to  carry  on  the  hnBlness  of  the  GoTBm- 
ment  by  meaDs  of  a  provisional  appointment  whan 
a  vaeoney  occurs  ia  espreasly  given  by  the  aot  of 
Pobruary  13, 1795,  which  enacts  "^  that  in  ease  of  va- 
oancy  in  tho  ofEceof  Saeratnry  of  State.Seerotary  of 
the  Traasary,  or  of  the  Secrst^r  of  the  Department  of 
War,  or  any  officer  of  rithei  of  the  BAidDapartments, 
nhoseappoinCmentisnotlnthe  headthereof.whereby 
theyoannotperformthe  dntlee  oftbeirBaidreBpectivo 
offices.  It  shall  ha  lawtOl  for  the  Preaident  of  the 
United  States,  in  ease  he  shall  think  it 
authorize  anj  person  or  persons,  at  his 


authorize  any  person  or 
perform  tha^duties  of  tb 

J'roitided.  1 


ir  Guoh  vacancy  bo  filled ; 
icnncy  shall  be  supplied, 
a  longer  period  than  six 


It  is  manifest  that  if  t 
gives  had  been  withheld 

frequently  suffer  very  sarit 

may  oeour  at  any  time  in  tho  most  imiartant  offices 
which  cannot  bo  immediately  and  perdTanentlyfilled 
ma  manner  aalisfactory  to  tho  apuointing  power.  It 
waswiseto  malie  a  praviBionirbieliwoQla  enable  the 
Frasident  to  avoid  a  total  anspenaion  of  buuneas  in 
the  interval,  and  equally  wiso  bo  to  limit  the  exeou- 
iiiTB  rtnuTotidv.  ns  fn  prevent  any  aerioiis  abuse  of  it. 
--men  of  the  ant  of  ITW  did,  and 
r  the  oonstltatJonal  validity  of 
ieationedlbrBi:it7-flTe  years. 
mokiDf  ntoh   appointments, 


This  is  nhat  the  fra 

tiielr  taw  baa 
The    pr»i.ii 
whether 


_  .. dnnng  tho  leBaoD  of  Con- 
been  oonatantly  folioveddQilna  erery  Ad- 
ion  from  the  earlieet  period  of  the  Qovern- 
itB  paifeot  lawfulneBB  hu  never,  to  my 


appointmentBtofillvaeaneiBgneieniBdeWtheunm- 
berof  one  bundled  andBeTenty-nine,&omtheoom- 
mencement  of  Seneral  Jaekaon's  sdminigtration  to 
the  close  of  General  Sense's.  Tlil>  nnmbw  wonid 
probably  be  greatly  increafedif  all  the  oHaeairhiah 
Dcenrred  ia  the  subordinateoffloes  nndhnieanB  warB 
added  to  thecount.  Some  of  them  were  madB  while 
theSeuatewasin  session:  Bome  which  were  made  in 
vaoationwerecontinuedinforceloniaftertheSenate 
aasembled,  Sometimes  the  temporary  officer  was  the 
eommiasioned  bead  of  another  Department,  some- 
times theaffai;rsot  the  Navy  Department  have  been 
directed  ad  interim  by  a  commodore,  and  those  of  the 
War  Department  by  a  general.  In  most,  if  not  all. 
of  the  oases  wbiob  oooaned  previous  to  wSS  it  is  be- 


lieved that  the  oi 

officer  regularly  c— 

who  diachorged  the  c_ _  ....        „.  „,  ,  „. 

BuQect  I  send  tho  aooompanying  tabular  statement 
certified  by  the  Searetaty  of  State,  in  which  tho  in- 
Btaneea  are  all  Bet  forth  in  which  provisional,  as  well 
I  ode  to  the  highest 


„B  entitled  to  groat  re- 

jince  we  earn  BouroelyauppoBB  that  the  viae  and 
at  men  by  whom  thayweia  roHdeconld  have 
---'-•--.^  on  a  point  wniohwaa  brought  to  Iheit 

^ —  ■"- laedthftt 

tConsti- 

Ibe  lawfulness  of  the  practice  reals  upon  the  exi- 
gencies of  the  public  service,  which  require  that  the 
movements  of  the  Government  shall  not  be  arrested 

upon  an  act  of  Congress  expressly  and  plainly  giving 

terrupted  usage  ofthe  Eieculive.  which  has  never 
been  challenged  oa  illegal  by  Congress. 

This  answers  the  inouii-y  of  the  Senate  so  far  as  it 
is  necessary  to  show  'Hiow  and  by  whom  the  datieg 

„„ aothorily"  the  provisional  appointment 

has  been  made.    But  the  resolution  makes  the  addi- 
'hythe  fact  of  said  appointment  hoB 


m^byw^at' 


nicated  to  the  Senati 


to  call  for  the  reasi 
forminganexecutivi 
ofthe  motives  wbicli 


tion.    It  is  suffioient,  therefore,  for  that  part  of  the 
appointment  like  that  in  question  is  not  required  by 

WiBHiSQtoN.  Jaaa 

Unitep  Sviita  Of  Aubbioa, 

IfepartmsjU  of  State  { 
To  all  to  whom  these prefetUs  ghali  rome.  greetina  ! 

I  certify  that  the  doonment  hereunto  annexed  con- 
tains a  correct  list,  duly  examined  and  compared 
with  the  rcoord  in  this  uepaitment.  of  those  persons 
who  have  been  commiesionBd  by  the  Prosident  of 
jL.  _  n_-.._j  ni... headg  of  DepBrtments,  during 


Inte _,.. 

State  of  the  United  Stat 
my  name  and  caused  th 
State  to  be  affixed. 
Done  at  the  city  of  Washington,  this  15th  day  of 
r.  a  ',  January,  A.  D.  ISSl,  and  of  tho  independ- 
""■  =-J  enca  of  the  United  States  of  Amerioa  tht 
eighty-fifth.  J.  S.  BLACK. 
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Mr.  CURTIS.  I  now  desire  to  moTe  for.an 
order  on  the  proper  officer  of  the  Senate  to 
famish,  eo  that  we  may  put  into  the  case,  a, 
statement  of  the  dates  of  the  beginning  and 
end  of  each  sesaion  of  the  Senate,  including, 

legisiative,  from  the  origin  of  the  Government 
down  to  the  present  time.  That  will  enable  us, 
hj  comparing  those  dates  with  these  facts  which 
we  put  into  the  case,  to  see  what  was  done 
vfithin  and  what  was  done  without  the  sesaion 
of  the  Senate. 

_  The  CHIEF  JUSTICE.  The  Chief  Justice 
is  of  opinion  that  that  is  an  application  which 
can  only  he  addressed  to  the  Senate  in  legisla- 
tive session.  If  the  court  desire  it  he  will 
vacate  the  chair  in  order  that  the  President 
pro  tempore  may  take  it. 

Mr.  UUBTIS.  I  wonld  state,  Mr.  Chief 
Justice,  that  we  have  now  concluded  our  doc- 
umentary evidence  as  at  present  advised  ;  we 
may  possibly  desire  hereafter  to  oiFer  some 
additional  evidence  of  this  character,  but  as 
we  now  understand  it  we  shall  not. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  move 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment,  adjourn    uatil    tomorrow    at    twelve 

The  motion  was  agreed  to;  and  the  Sen- 
ate sitting  for  the  trial  of  the  impeachment 
adjourned. 

THtrnsDAT,  April  16,  1868. 

TheKihief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Serge  ant- at- Arm  3, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,appearedaad  took  the  seats  assigned  them 
respectively. 

'ihe  members  of  the  House  of  Eepresenta- 
tiyes,  as  in  Committee  of  the  Whole,  pre- 
ceded by  Mr.  B.  B.  Washbubne,  chairman  of 
that  committee,  and  wcompanied  by  the 
Speaker  and  Clerk,  appeared  and  were  con- 
ducted to  the  seats  provided  for  Ihem. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

The  Seci^tary  proceeded  to  read  the  Jour- 
nal, but  was  interrupted  by 

Mr.  SHERMAN.  I  move  that  the  reading 
of  the  Journal  be  dispensed  with. 
^  The  CHIEF  JasilCE.  If  there  be  no  ob- 
jection the  reading  of  the  Journal  will  be  dis- 
pensed with.  There  being  no  objection,  it  ie 
so  ordered. 

Mr.  SUMNER.  Mr.  President,  I  send  t« 
the  Chair  a  declaration  of  opinion  to  be  adopted 
by  the  Senate  as  an  answer  to  the  constantly 
recurring  questions  on  the  admissibility  of 
testimony. 

TheCHIEFJUSTICE.  The  Secretary  will 
read  the  paper  submitted  by  the  Senator  from 
Massacliu  setts. 


Coniidering  thftt  fionators 
end,  judgea  of  law  an  well  as  loci.  ana  Euat  ti 
)adges  IroiD  whom  there  ia  no  appeal ; 

OonsideTliiS  that  the  reasons  for  the  eiclo 
evidenoe  on  an  OTdinBJT  trial  wfaere  the  jui 
,    .     ......_.,  .-t  .....  .     ^^^  (^^^ 


in  an  ordinBJT  trig 

tbelaw  and  the  ji 

; ^  to  suoh  a  proeeediL, . 

ioniideiiut  that,  aceordin  x  to  parliamcn  tary  usii,i 


applicable  to  suoli  a  proeeeding! 
Ooniideiiut  that,  aceordin  xt" 
whioh  is  the  Boide  io  all  «nea 


imcea^ment  a  oertain  latitade  of  inquiry  and 
siVeedomftom  teohnioalityj 

AndooneldBrmt.&atJIf.that  alreadym  theconras 
of  this  trial  there  bBve  been  diferencea  of  opinion  as 
to  the  admlBslbilib'  of  evidence ; 

Iherofore.  in  ordei  to  remove  all  anch  differencefl 
and  to  faaaten  the  dispatch  of  bosincss,  it  is  deemed 
adviaable  that  all  evidonee  offered  on  either  aide  not 
trivial  or  obvlonslf  irrelevant  In  nature  ehall  bo  re- 
ceived Without  obieotion,  it  being  nnderstood  that 
the  same  when  admitted  ebail  be  open  to  question 


Mr.  CONNBSS.  Mr.  President,  I  move  to 
lay  that  paper  on  the  table,  and  on  that  motion 
I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered  ;  and  being 
taken,  resulted — yeas  83,  nays  II ;  as  follows; 
YEAS— Messrs.Bnokalew.Cnmeron.Oattell.Cband- 


^j.C''."!^!! 


den.  Frelinehuysi 
son,  Morgan,  Mori 
Fsttcraon  of  Kew 


ic*.  Corbt..,  ___. 
,  Edmunds,  Eerr; 


.  Howe,  John- 

,  „ 11  of  Vermont, 

Fsttcraon  of  Kew  Hampshire,  Pomeroy,  Kamsey. 
Sanlabury,  Stewart,  Thayer,  Tipton,  Williams,  and 
Yates— 33. 

NAYS— MeaBTS. Anthony,  Fowler.  Qrimes,  Morton, 
Patterson  of  Tennessee.  Sherman.  Sumner,  Van  Win- 


kle. Vie] 


^Wiiley 


NOTVOTING-Mc3Srs.Bayard.Hendcr9on,Hond- 
iicks.  MeCreery,  Norton,  Nye,  Roas,  Sprague,  Trum- 
bull, and  Wade— 10. 

So  the  proposition  was  laid  upon  the  table. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  you  will  please  pro- 
ceed with  the  defense. 

Mr.  EFAHTS.  JAr.  Chief  Justice  and  Sen- 
ators, I  am  not  able  to  announce  the  recovery 
of  Mr.  Stanbery,  but  I  think  had  not  the  weather 
been  so  entirely  unfavorable  he  would  have 
been  able  to  be  out,  perhaps,  to-day.  He  is, 
however,  convalescent,  but,  nevertheless,  the 
situation  of  his  health  and  proper  care  for  hia 
complete  recovery  prevents  us  from  having 
much  opportunity  of  consultation  with  him 
during  the  intervals  of  the  sessions  of  this  court. 
We  shall  desire  to-day  to  proceed  with  such 
evidence  as  we  think  properly  we  can  produce 
in  his  absence,  and  may  occupy  the  session  of 
the  court  with  that  evidence  during  the  usual 
hours  of  its  sitting.  We  shall  not  desire  to 
protract,  however,  the  examinations  with  any 
such  object  or  view,  and  if  before  the  close  of 
the  ordinary-  period  of  the  session  we  should 
come  to  that  portion  of  the  testimony  in  which 
we  regard  Mr.  Stanbery's  presence  as  indis- 
pensable we  shall  submit  that  to  the  discretion 
of  the  court. 

Mr.  CURTIS.  Mr,  Chief  Justice,  I  desire 
t«  offer  in  evidence  two  docnraents  received 
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this  mornipg  from  the  Department  of  Stale  of 
&  character,  I  beliete,  entirely  similar  to  some 
of  those  which  were  received  yeaterdaj.  They 
are  in  continaation  chronologically  of  Tvhat  was 
potinyesterday, and  merely  complete  theseries. 

Mr.  Manager BUTLEK,  Underthedeciaion 
of  yesterday  we  do  not  object.  Weunderatand 
Ihem  to  be  the  same  thing.  You  do  not  desire 
them  read,  t  suppose. 

Mr.  CURTIS.     No,  I  do  not  desire  them 

Mr.  JOHNSON.    State  what  they  are. 

Mr.  CURTIS.  They  are  a  continuation  of 
the  dooiimenta  pat  in  yesterday,  so  as  to  bring 
the  evidence  ot  the  practice  down  to  a  more 
recent  period. 

The  documents  thus  offered  in  evidence  are 
attested  by  the  Secretary  of  State  in  the  asnal 
form  to  be  copied  from  the  records  of  his  De- 

Sartment,  and  contain  the  letters  of  authority, 
esignation,  or  appointment  in  the  following 

On  the  11th  of  July,  1853,  President  Pierce 
appointed  Peter  Or.  Washington  to  take  charge 
of  the  Treasury  Department  "  during  the  es- 

Rected  absence  of  the  Secretary  of  the  Treasury 
■om  the  seat  of  Government." 
On  the  11th  of  July,  1853,  President  Pierce 
appointed  James  C.  Dobbin  to  be  actine  Sec- 
retary  of  War  in   the  absence   of  Jefferson 

On  the  29th  of  July,  1868,  President  Pierce 
appointed  A.  Dudley  Mann,  Assistant  Secre- 
tary of  State,  to  be  acting  Secretary  of  State 
during  the  temporary  absence  of  Secretary  W. 
L.  Marcy  from  the  seat  of  Government. 

On  the  ead  of  September,  1853,  President 
Pierce  appointed  Peter  G.  Washington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  Guthrie  from 
the  seat  of  Government. 

On  the  28th  of  September,  1853,  President 
Pierce  appointed  A.  Dudley  Mann,  Assistant 
Secretary  of  State,  to  be  acting  Secretary  of 
State  during  the  temporary  absence  of  Mr. 
Marcy  from  the  seat  of  Government. 

On  the  12th  of  April,  1831,  President  Pierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  temporary  absence  of  Secretary  Guthrie 
frpm  Washington. 

On  the  21st  of  August,  1854,  PresidentPierce 
appointed  William  Hunter  to  perform  the  duties 
of  Secretary  of  State  during  the  absence  of  Mr. 
Marcy  from  the  seat  of  Government. 

On  the29thof  August,  18S4,Presiiient  Pierce 
appointed  Archibald  Campbell  to  be  acting 
Secretary  of  War  during  the  absence  of  the 
Secretary  from  the  seat  of  Government. 

On  the  5th  of  October,  1854,  President  Pierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Secretary  Guthrie  from  Wa^- 

C.  I.— 26. 


On  -the  30th  of  October,  1854,  President 
Pierce  appointed  Archibald  Campbell,  chief 
clerk  of  the  War  Department,  to  be  acting 
Secretary  of  War  during  the  temporary  absence 
of  the  Secretary." 

On  the  3d  of  May,  1855,  President  Pierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Secretary  Guthrie  from  Wash- 
ington. 

On  the  26th  of  May,  1855,  President  Pierce 
appointed  Colonel  Samuel  Cooper,  United 
States  Army,  acting  Secretary  of  War,  during 
the  temporary  absence  of  the  Secretary  from  the 
seat  of  Government. 

On  the  21st  of  July,  1855,  President  Pierce 
appointed  William  Hunter,  Assistant  Secretary 
of  State,  to  perform  the  duties  of  Secretary  of 
State,  Mr.  Slarcy  being  absent  from  the  seal 
of  Government. 

On  the  6th  of  August,  1855,  PresidentPierce 
appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  Secretary  Guthrie  from  Wash- 
ington. 

On  the  Plh  of  October,  1856,  President 
Pierce  appointed  A.  Campbell,  acting  Secre- 
tary of  War,  during  the  temporary  absence  of 
the  Secretary. 

On  the  19th  of  January,  1857,  President 
Pierce  appointed  Archibald  Campbell,  acting 
Secretary  of  War,  during  the  temporary  ab- 
sence of  the  Secretary, 

On  the  3d  of  March,  1857,  President  Pierce 
appointed  Colonel  Samuel  Cooper,  Adjutant, 
General  of  the  Army,  to  be  acting  Secretary 
of  War. 


the  duties  of  Secretary  of  the  Treasury  during, 
the  absence  from  Washington  of  Secretary 
Cobb. 

On  the  1st  of  June,  1857,  President  Bu- 
chanan appointed  John  Appleton  to  be  acting 
Secretary  of  State  during  the  aljisence  of  Sec- 
retary Cass  from  the  seat  of  Government. 

On  the  28th  June,  1858,  President  Buchanwi 
appointed  Philip  Clayton  to  perform  the  duties 
of  Secretary  of  the  Treasury  during  the  absence 
of  Secretary  Cobb  frcim  Washington. 

On  the  13th  of  July,  1858,  President  Bu- 
appointed  Philip  Clayton  to  discharge 


On  the  20th  of  Angust,  1858,  President  Bu- 
chanan appointed  John  Appleton,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State  during  the  absence  of  Sec- 
retary Cass  from  Washington. 

On  the  26th  of  April  1853,  President  Ba- 
chanan  appointed  Philip  Clayton  to  act  as 
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Secretary  of  the  Treaanry  during  the  tempo- 
rary absence  of  the  Secretary  of  the  Treasury. 

Oa  the  5tli  of  July,  1859,  President  Bu- 
chanan appointed  William  K.  Drinkard  to  be 
acting  Secretary  of  War  during  the  absence 
of  the  Secretary  from  hia  office. 

On  the  26th  July,  1859,  President  Buchanan 
appointed  Philip  Clayton  to  act  as  Secretary 
of  the  Treasury  during  the  temporary  absence 
of  Secretary  Cobb  from  Washington,  "  from 
and  after  the  lacof  Augast." 

On  the  SOlh  of  August,  1859,  President  Bu- 
chanan appointed  Philip  Clayton  to  act  as  Sec- 
retary of  the  Treasury  during  the  absence  of 
Secretary  Cobb  from  Washington. 

On  the  30th  August,   1859,   President  Bu- 

retary  of  th 

Washington  of  Secretary  Col 

On  the  30th  May,  1860,  President  Buchanan 
appointed  Philip  Clayton  to  act  as  Secretary  of 
the  Treasury  during  the  absence  from  Wash- 
ington of  Secretary  Cobb. 

On  the  26th  June,  I860,  President  Buchanan 
appointed  WilliamH.  Trescottto  discharge  the 
duties  of  Secretary  of  State  during  the  absence 
of  the  Secretary  of  State  from  Washington. 

On  the  2Ttli  July,  1860,  President  Buchanan 
appointed  Philip  Clayton  to  discharp;e  the 
duties  of  Secretary  of  the  Treasury  dunng  the 
absence  of  Secretary  Cobb  from  Washington. 
On  the  6th  October^  1860,  President  Bu- 
chanan appointed  Philip  Clayton  to  discharge 
thedutieaofSecretaryoftheTreasury  during  the 
absence  of  Secretary  Cobb  from  Washington, 
On  the  22d  of  October,  1860,  President  Bu- 
chanan appointed  Philip  Clayton  to  discharge 
the  duties  of  Secretary  of  the  Treasury  dur- 
ing the  absence  of  Secretary  Cobb  from  Wash- 
ington. 

On  the  26th  of  November,  1860,  President 
Buchanan  appointed  Philip  Clayton  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  sickness  of  Secretary  Cobb. 

On  the  IBth  of  December,  1860,  President 
Buchanan  appointed  William  Hunter,  chief 
clerk  of  the  Department  of  Stat«,  to  act  as 
Secretary  of  State  until  an  appointee  should  be 
regularly  commissioned. 

On  the  10th  of  December,  1860,  President 
Buchanan,  by  virtue  of  the  act  of  Congrei 
approved  FeSruary  13,  1795,  authorized  IsaE 
Toucey,  Secretary  of  the  Navy,  to  perform  ti 
duties  of  Secretary  of  the  Treasury,  "no 
vacant  by  the  resignation  of  Howell  Cobb, 
until  a  successor  should  be  appointed  and  the 
vacancy  filled. 

On  the  2d  of  August,  1861,  Preadent  Lin- 
coln appointed  Thomas  A.  Scott  to  act  aa  Sec- 
retary of  War  during  the  temporary  absence 
of  Secretary  Cameron  from  the  seat  of  Gov- 
crnmenL 


Co  the  8th  of  August,  1861,  President  Lin- 
coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  temporary  absence  from  Washington  of 
Salmon  P.  Chase. 

On  tlie  27th  of  August,  1861,  President  Lin- 
coln appointed  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  be  acting  Secretary  of 
State  during  the  temporary  absence  from  the 
seat  of  Government  of  William  H.  Seward. 

On  the  3iJ  of  September,  1861,  President 
Lincoln  appointed  George  Harrington  to'act 
as  Secretary  of  the  Treasury  during  the  absence 
of  S.  P.  Chase  from  Washington. 

On  the  26th  of  September,  1861,  President 
Lincoln  appointed  William  L.  Hodge  to  be 
acting  Secretary  of  the  Treasury  daring  the 
absence  of  the  Secretary,  "commencing  from 
the  27th  instant." 

On  the  2d  of  November,  1861,  President 
Lincoln  appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Salmon  P,  Chase  from 
Washington. 

On  the  4th  of  November,  1861,  President 
Lincoln  appointed  Frederick W.  Seward,  Assist- 
ant Secretai^  of  State,  to  be  acting  Secretary 
of  Stale  during  the  temporary  absence  of  Wil- 
liam H.  Seward  from  the  seat  of  Government. 

On  the  13th  of  November,  1861,  President 
Lincoln  appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  S.  P.  Chase  from  Waab- 
ington. 

On  the  18th  of  December,  1861,  President 
Lincoln  appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  S.  P.  Chase  from  Wash- 
ington. 

On  the  4th  of  January,  18G2,  President  Lin- 
coln, "  pursuant  to  the  act  of  Congress  in  such 
case  made  and  provided,"  the  Secretary  of 
State  being  absent  from  the  seat  of  Govern- 
ment, appointed  Frederick  W.  Seward,  Assist- 
ant Secretary,  to  be  Secretary  of  State. 

On  the  28th  of  January,  1862,  the  Secretary 
of  State  being  absent  from  the  seat  of  Govern- 
ment, President  Lincoln,  "pursuant  to  the 
authority  in  such  case  provideiJ,"  authorized 
Assistant  Secretary  P.  W.  Seward  to  act  as 
Secretary  of  State. 

Qn  the  6th  of  Febmary,  1S62,  the  Secretary 
of  State  being  absent  from  the  seat  of  Govern- 
ment, President  Lincoln,  "pursuant  to  thi* 
authority  in  such  case  provided,"  authorized 
Assistant  Secretary  F.  W,  Seward  to  act  as 
Secretary  of  State. . 

On  the  9th  of  April,  1862,  the  Secretary  of 
State  being  absent  from  the  seat  of  Govern- 
ment, President  Lincoln,  "pursuant  to  the 
authority  in  such  case  provided,"  authorized 
Assistant  Secretary  F.  W.  Seward  to  act  aa 
I   Secretary  of  State. 
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Ob  the  llth  of  April,  1862,  President  Lin- 
coln apjiointedGeorgeHarringtontodiscliarge 
the  duties  of  Secretary  of  the  Treasury  daring 
the  absence  of  Salmon  P.  Chaae  from  Wash- 
ington. 

On  tbe  5th  of  May,  1862,  Preadent  Lincoln 
appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the 
absence  of  Salmon  P,  Chase  from  Washington. 

On  the  Uth  of  May,  1862,  the  Secretary  of 
State  being  absent  from,  the  seat  of  Govern- 
ment  President  Lincoln  authorized  William 
Hunter,  chief  clerk  of  the  Department  of  State, 
to  perlorni  the  duties  of  Secretary  until  hie 

On  the  19th  of  May,  1862,  President  Lincoln 
app  tinted  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the 
absence  of  Salmon  P,  Chase  from  Washington. 

Onthellthof  Jane,  1862,  President  Lincoln 
authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  aeat  of  Goveminent. 

On  the  30th  of  June,  1862,  President  Lincoln 
authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of 
Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  seat  of  Government. 

On  the  27th  of  August,  1862,  President  Lin- 
coln authorized  Frederick  W.Seward,  Assistant 
Secretary  of  State,  to  dischai^e  the  duties  of 
Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  seat  of  GoTemment. 

On  the  8th  of  January,  1863,  President  Lin- 
coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  lath  of  March,  1863,  President  Lin- 
coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasunr  during 
the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  18th  of  April,  1868,  President  Lin- 
coln appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  27th  of  April,  1863,  President  Lin- 


Department  of  State,  to  perform  the  duties  of 
Secretary  of  State  until  the  return  of  the  See- 
On  the  21st  of  May,  1863,  President  Lincoln 
appointed  George  Harrington  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  th( 
absence  of  the  Secretary,  SalmonP.  Chase. 

On  the  25th  of  May,  1863,  Pr*!dent  Lincoln, 
the  Secretary ^f  State  being  absent,  aothoriaed 
Frederick  W.  Seward,  Assistant  Secretary, 
discharge  the  duties  of  Secretary  of  State, 

On  the  27th  of  July,  1863,  President  Lincoln 
appointed  George  Harrington  to  act  aa  Secre- 


tary of  the  Treasury  during  the  absence  of  the 
Secretary,  Salmon  P.  Chase, 

On  the  15th  of  August,  1863,  President  Lin- 
coln, the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Ass'  '  ' 
Secretary,  to  act  as  Secretary  of  State. 

On  the  10th  of  October,  1863,  President  Lin- 
coln appointed  Lucius  E,  Chittenden  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Salmon  P.  Chase,  See- 
On  tie  2d  of  November,  1863,  Presidenl 
Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant 
Secretary,  to  act  as  Secretary  of  State. 

On  the  23d  of  December,  1863j  Presidenl 
Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistaat 
Secretary,  to  act  as  Secretary  of  State. 

On  the  llth  ofAprU,  1864,  President  Lin- 
coln, the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant 
Secretary,  to  act  as  Secretary  of  St^te. 

On  the  14th  of  April,  1864,  President  Lin- 
coln appointed  George  Harrington  to  di 
charge  toe  duties  of  Secretary  of  the  Treasu) 
during  the  absence  of  the  Secretary,  Salmon! 

On  the  27th  of  April,  1864,  President  Lin- 
coln appointed  Oeorge  Harrington  to  dis- 
cbarge tbe  duties  of  Secretary  of  the  Treasuiy 
during  the  absence  of  Secretary  Salmon  P. 

On  the  7th  of  June,  1864,  President  Lincoln 
appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the 
absence  of  Secretary  Salmon  P.  Chase. 


On  the  SOth  of  June,  1864^  President  Lin- 
coln authorized  George  Harrington,  Assistant 
Secretary  of  the  Treasury,  to  perform  all  and 
singuiarlhe  duties  of  Secretary  of  tbeTreasuiy 
until  a  successor  tb  Mr.  Chase,  resigned,  should 
be  commissioned,  ot  until  further  order. 

On  tbe  llth  of  July,  1864,  President  Lincoln 
appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during 
the  absence  of  William  P.  Fessenden,  Secre- 
tary. 

On  the  SOth  of  July,  1864,  President  Lid- 
coin  appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretaiy  Fessenden. 

On  the  29th  of  Angust,  1864,  PresidentLin- 
coin  autliorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties 
of  Secretary  of  State  during  the  absence  of 
the  Secretary,  W,  H.  Seward. 

On  the  26t!i  of  September,  1864,  President 
Lincoln  authorized  Frederick  W.  Seward, 
Assistant  Secretary  of  State,  to  discharge  the 
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On  the  17th  of  October,  1804,  Preaident  Lin- 
coln appointed  George  Harrington  to  act  as 
Secretary  of  the  Treasury  during  the  absence 
of  Secretary  Fessendeo. 

On  the  4th  of  November,  18G4,  President 
Lincoln  authorized  William  Hunter,  chief  clerk 
of  the  Department  of  Slate,  to  act  as  Secret 
of  State  until  the  return  of  the  Secretary, 
being  absent. 

On  the  4th  of  January,  1865,  President  Lin- 
coln authorized  Frederick  W,  Seward,  Assist- 
ant Secretary  of  State,  to  act  as  Secretary  of 
State  "  during  the  present  temporary  absence 
ofWilliamH.  Seward." 

On  the  Istof  February,  1865,  President  Lin- 
coln authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  diacharge  the  duties 
of  Secretary  of  State  during  the  absence  of 
WilHara  H.  Seward. 

On  the  4th  of  March,  1865,  President  Lin  coin 
authoriaed  George  Harrington,  Assistant  Sec- 
retary of  the  Treasury,  to  perform  the  duties 
of  Secretary  of  the  Treasury  undl  a  successor 
to  Mr.  Feseenden  should  be  commissioned  and 
qualified  or  until  further  order. 

On  the  10th  of  April,  1865,  President  Lincoln 
authorizedFrederickW,  Seward,  Assistant  Sec- 
retary of  Slate,  to  discharge  the  duties  of  Secre- 
tary of  State  during  the  illness  of  William  H. 
Seward. 

On  the  15th  of  April  J865,  President  John- 
son appointed  William  Hunter  to  perform  the 
duties  of  Secretary  of  State  until  otherwise 
ordered,  Secretary  Seward  being  sick. 

On  the  2Gth  of  July,  1865,  President  John- 
son appointed  William  Hunter  to  be  acting 
Secretary  of  State  in  the  absence  of  William 
H.  Seward. 

.On  the  15th  of  August,  1865,  President  John- 
son authorized  William  Hunter  to  discharge  the 
duties  of  Secretary  of.Statein  consequence  of 
the  absence  of  the  Secretary  from  the  seat  of 
Government. 


ant  Secretary  of  the  Treasury,  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the 
abseace  of  Secretary  MeCulloeh. 

On  the  4th  of  October,  1865,  President  John- 
son authorized  William  Hunter,  chief  clerk  of 
the  Department  of  State,  to  discharge  the  duties 
of  Secretary  of  State  until  the  return  of  the 
Secretary,  he  being  absent. 

On  the  6th  of  November,  1865,  President 
Johnsonappointed  William  E.  Chandler  ti 
charge  the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  McOulloch. 

On  the  20th  of  December,  1865,  President 
Johnson  appointed  William  B.  Chandler  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  McCullooh. 
■  On  the  20th  of  December,  1865,  President 
Johnson  appointed  William  E.  Chandler  tf  "'- 


charge  the  duties  of  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  McCulloch. 

On  the  30th  of  December,  1865,  President 
Johnson  authorized  William  Hunter  to  dis- 
charge the  duties  of  Secretary  of  State,  the 
Secretary  being  absent. 

On  the  15th  of  May,  1866,  President  John- 
son authorized  F.  W.  Seward,  Assistant  Secre- 
tary of  State,  to  discharge  the  duties  of  Secre- 
tary of  State,  the  Secretary  being  absent. 

On  the  4th  of  August,  1866,  President  John- 
son appointed  William  E.  Chandler  to  dis- 
charee  the  duties  of  Secretary  of  the  Treas- 
ury during  the  temporary  absence  of  Secretary 
MeCuUoch. 

On  the  10th  of  August,  1866,  President 
Johnson  authorized  Henry  Stanbery,  Attorney 
General,  to  discharge  the  duties  of  Secretary 
of  State  during  the  absence  of  that  Secretary. 

On  the  18th  of  September,  1866,  President 
Johnson  authorized  Frederick  W.  Seward, 
Assistant  Secretary  of  State,  to  discharge  the 
duties  of  Secretary  of  State  during  the  illness 
of  William  H.  Seward, 

On  the  5th  of  October,  1866,  President  John- 
son authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties 
of  Secretary  of  State  daring  the  illness  of 
William  H.  Seward. 

On  the  29th  of  October,  18G6,  President 
Johnson  authorized  William  Hunter,  Second 
Assistant  Secretary  of  State,  to  discharge  the 
duties  of  Secretary  of  State  during  the  ab- 
sence of  William  H.  Seward. 

On  the  5th  of  November,  1866,  President 
Johnson  authorized  William  B.  Chandler  to 
perform  the  duties  of  Secretary  of  the  Treasury 
during  the  temporary  absence  of  Secretary 
McCulloch. 

On  the  20th  of  December,  1866,  President 
Johnson  authorized  William  E.  Chandler  to 

Serforra  the  duties  of  Secretary  of  the  Treasury 
uring  the  temporary  absence  of  Secretary 
McCiriloch, 

On  the  23d  of  April,  1867,  President  John- 
son authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  act  as  Secretary  of 
State  during  the  absence  of  William  H,  Seward. 

On  the  1st  of  June,  1867,  President  John- 
son authorized  F.  W.  Seward,  Assistant  Sec- 
retary of  State,  to  act  as  Secretary  of  State 
during  the  absence  of  Secretary  W.  H.  Seward. 

On  the  23d  of  July,  1867,  President  John- 
son authorized  William  Hunter,  Second  As- 
sistant Secretary  of  State,  to  discharge  the 
duties  of  Secretary  of  State  during  the  absence 
of  William  H.  Seward. 

On  the  16th  of  September,  1867,  President 
Johnson  authSrized  John  F.  Hartley  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury 
during  the  temporary  absence  of  Secretary 
McCulloch. 

On  the  0th  of  October,  1867,  President  John- 
son authorized  Frederick  W.  Seward,  Assist- 
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ant  Secretary  of  State,  to  diBcharge  the  duties 
of  Secretary  of  State  during  the  absence  of  the 
Secretary,  W,  H.  Seward,  from  the  Beat  of 
GoTcroment. 

On  the  13th  of  November,  1867,  President 
Jolinson  appointed  John  P.  Hartley  to  dis- 
charge the  duties  of  Secfetarj  of  the  Treasury 
during  the  absence  of  Secretary  MoCulloch  "  at 
any  time  in  the  month  of  NoTember,  1867." 

On  the  11th  of  March,  1868,  President  John- 
6011  appointed  F.  W.  Seward,  Assistant  Secre- 
tary of  State,  to  discharge  the  duties  of  Secre- 
tary of  State  during  the  absence  from  the  seat 
of  GoTemment  of  Secretary  W,  H.  Seward. 

Mr.  CUHTIS.  I  will  dow  put  in  evidence, 
so  that  it  may  be  printed  in  connection  nith 
this  documentary  evidence,  statements  fur- 
nished by  the  Secretary  of  the  Senate  under 
the  order  of  the  Senate,  one  showing  the 
beginning  and  ending  of  each  legislative  ses- 
sion of  Congress  from  1783  to  1868 ;  and  the 
other  being  a  statement  of  the  beginning  and 
ending  ol  each  special  seabion  ot  the  Senate 
from  1789  to  1868 

Mr  Manager  BUTLBB  We  have  no  ob- 
jection 

The  CHIEF  JUSTICE  The  evidence  ia 
received 

The  documents  are  as  follows  ' 


Stalanenl  of  the  ^ecftniitni;  and  eniliiw  o/  each  Lesi'- 
laHve  Semon  of  tonffrew /.om  1789  <o  1868. 

Cou»reB9 

Souoi 

BoBon 

Ended. 

let  . 

1"- 

M^h  4  1789 
Hot    'm. 

Sept  29  1789. 

id" 

aavs. 

1;- 

2d       Z 

Mo;  14  1800. 

Id 

"il^- 

M^i^im^ 

Ba   " 

Irt 

1:- 

1 

M4i 

ISft 

i 

isi'S- 

if.; 

l^t"" 

&l»- 

STATEMENT-Continned. 


..  Deo.  7, 1829..,.. 
..  Deo.  6. 183a.... 
..  Dec  5, 1831..... 
..  Deo.  8. 1892.... 
..  Deo.  2, 1833..... 
..  Deo.  1. 1834..... 
..  Deo.  7. 183S..... 
..  Deo.  6, 1838..... 
..  aepL  1. 1837.... 

-  Deo.*, "1837..... 
..  Dm.  3, 1838..... 
..  Deo.  a,  1839;.... 
..  Dm.  7. 1840..... 
..  Mw  81.1841... 
..  Dm.  6, 1811.... 
..  Dee.  5, 1842,... 
..  Deo.  1, 181&... 
..  Deo.  2, 1844.... 

-  Deo.  1, 1846..... 
..  Deo.  7, 1846.... 
..  Deo.  6, 1347.. 
..  Deo.  1,1848...- 
..  Deo,  8, 1849.,.., 
..  Deo.  2. 1850..... 
..  Deo.l,18Sl.,., 
..  Dm.  6, 1852... 
.  Deo,  6, 


i Deo,  8, 1666,.. 

!t „.  March  4. 1865 

1 Doo.  2, 1867... 

OffFICB  SaCBBIiET  01 


Haroh^l83I. 

Jul;  16. 18Kt, 

MaTob3,ie33. 

Jane  30, 1834. 

Maroh  8,1335. 

Jill;!,  ^36. 

M(aoh3,1837. 

Oot.  18, 1837. 

Jair  a,  1338. 

Maroh  3, 1889. 

Jnir  21, 1340. 

Maroh  3, 1B4L 

Sept.lV18a. 

Aug.  31, 184!i. 

Manh  8, 1848. 

Jnne  U,  1844 

Mamh  3, 1845. 

Aus.  1(0346. 

March  3,1847. 

AIIE.K1848. 

Manh  3, 1849. 

Sept.  80,  I860. 

Marali3.18^ 

Aug,  81,1862. 
..  Maroh  3, 1863. 
..  Am,  7, 1864. 
..  Mareh3.1856. 
-  AoB.  1871858. 
..  Aug.  30. 1866. 
..  Maroh  3, 1867. 
..  June  11, 1868. 
..  Haieh  3, 1859. 
..  June  2S,  1860. 
.  March  2  IBSl, 

jS|'l7.186i 
Maroh  S.  1868. 
Jolr  1,1861. 
Maroh  S,  1866. 
Julj  25. 1866. 
March  2. 1867. 
Dec  2. 1867. 


J  W  rORNBT  & 


i^alemetU  of  the  Beivoimg  nnd  Endt 
ietaum  r^  (heSt^/OefTarR  17 

March  4 

March  4, 18 


March  1. 1828 
Maroh4,lB3r  - 
Marcb  4, 1841 
Macehl    845.      . 


Jnne  IB 
Marcb  4 

March  4 
Maroh  1 


.„Harobl7    828. 

Maroh  10    937. 

Maroh  16  1S4L 

.BlBn;b20    845, 

Marcb  23  1849. 

Jtfsroh  13  351, 
.April    U    853, 

BiaTob  14  1867. 

..    June    18    858. 

JlarohlO  1859, 

Jnne    28,1860. 

March  28, 1861. 

Mareh  11  1863. 
Jtfareh  11  1865. 

April    20  1867. 

Arnlie  1868.      ' 


J.  W.  FOEHEY,  Seer^arv.  - 
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Mr.  CUBTIS.  The  8ergeall^at-A^ma  will 
now  please  call  Walter  S.  Cox. 

Walter  S.  Cos  sworn  and  examined. 

ByMr.CtJRTia: 

Question.  State  what  ia  your  residence  aoid 
what  is  your  pcofeBsion? 

AnsiDer.  I  reside  in  Geoi^etown,  in  tkia  Dis- 
trict,    I  am  a  lawyer  by  profession. 

QueaHon.  How  long  nave  yon  been  in  the 
practice  of  the  law  7 

Answer.  Some  twenty  jeara,  I  think. 

Question.  In  this  city? 

Answer.  Yes,  sir. 

Question.  In  what  courts? 

Attawer.  In  the  courts  of  this  District  and, 
most  of  the  time,  in  the  Supreme  Court  of  the 
United  States. 

Question.  Were  you  connected  profession- 
ally witJi  the  matter  of  General  Thomas  before 
ike  criminal  court  of  this  District  or  before  a 
magistrate? 

Question.  When  and  under  what  circam- 
stances  did  your  connection  with  that  matter 
begin? 

Answer.  On  Saturday,  the  22d  of  Febru- 
ary— - 

Mr.  Manager  BUTLER.  Stop  a  moment, 
please.  If  Iheard  the  question  correctly,  the 
inquiry  put  to  the  witness  was,  when  and  under 
what  circumstances  did  jour  connection  with 
the  case  of  Thomas  before  the  Supreme  Court, 
or  the  chiefiustice  of  the  District,  commence? 

Mr.  CUBTIS.  That  was  the  question  in 
Bubstance. 

Mr.  Manager  BUTLER.  To  that  we  must 
object.  It  is  impossible  to  see  how  the  employ- 
ment of  Mr.  Cox  to  defend  Mr.  Thomas  can 
have  anything  to  do  with  this  case.  It  stands 
in  this  way:  we  put  in  that  Mr.  Thomas  said 
that  if  it  had  not  been  for  the  arrest  he  should 
have  taken  the  War  Office  by  force  as  he  had 
threatened.  The  defense  then  produced  the 
warrant  and  affidavit  and  the  record  of  his 
acquittal.  I  do  not  propose  to  argne  it ;  but 
I  ask  the  attention  of  the  Senate  to  the  ques- 
tion whether  the  employment  of  Mr.  Cos  by 
Mr.  Thomas  as  counsel,  the  circumstances 
under  which  he  was  employed,  and  the  dee- 
lars.tion  of  Mr.  Thomas  to  his  counsel,  can  be 
put  in  evidence  under  any  rule,  even  the  one 
which  the  Senate  has  just  voted  should  not  he 
the  governing  rule  of  this  body— the  exception 
to  evidence  as  too  trivial— if  it  were  not  legally 
incompetent? 

Mr.  CUBTIS.  I  understand  the  oWectSon 
to  he  that  we  cannot  show  that  General  Thomas 
employed  Mr.  Cox  as  his  counsel ;  that  we  can- 
not show  declarations  made  by  Mr.  Thomas  to 
Mr.  Cox  as  his  counae!.  We  do  not  propose  to 
prove  either  of  those  facts.  If  the  gentleman 
will  wait  long  enough  to  see  what  we  do  pro- 
pose to  prove,  he  will  see  that  that  objection 
IS  not  appUcabie.  [To  the  witness.]  Will 
yon  now  state,  sir,  when,  and  by  whom,  and 


under  what  circumstances -you  were  employed 
in  that  matter? 

Mr.  Manager  BUTLER.  Stop  one  moment. 
I  object.  The  question  is,  when,  and  by  whom, 
and  under  what  circumstances  this  gentleman 
was  employed?  If  he  was  employed  by  the 
President  that  is  worse  than  the  other,  in  my 
judgment,  as  a  legal  proposition.  I  desire  that 
the  question  be  put  in  writing  that  we  may 
have  a  ruling  upon  it ;  or,  to  save  time,  if  the 
'        "■     -       el  will  put  in  exactly  what  he 


is  witness  w 


to  prove  by  tt 
the  whole  of  it. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
sees  no  objection  to  the  question  as  an  intro- 
ductory question,  but  will  submit  it  to  the  Sen- 
ate if  it  is  desired.  fAflera  pause,  to  the  wit- 
ness.]   Tou  can  answer  the  question. 

Answer.  On  Saturday,  the  22d  of  February, 
a  messenger  called  at  my  house  with  a  carriage 
and  stated  that  Mr., Seward  desired  to  see  me 
im  mediately—— 

Mr.  Manager  BUTLER.  I  object  to  the 
declarations  of  any  person  there. 

The  CHIEF  JUSTICE,  (to  the  witness. ) 
Yon  need  not  state  anything  that  Mr.  Seward 

The  Witness.  Nothing  was  said  by  Mr. 
pSeward.  The  messenger  stated  further  that 
he  was  directed  to  take  me  immediately  to  the 
President's  House.  I  accompanied  him  to  the 
President's  House  and  found  the  President  and 
General  Thomas  there  alone. 

By  Mr.  Curtis; 

Question.  At  what  hour  or  about  what  hour? 

Answer.  At  about  five  o'clock  in  the  after- 
noon.    After  I  was   seated   the    President 

Mr.  Manager  BUTLER.  Stopa  moment. 
I  object  to  the  statement  of  the  President  at 
five  o'clock  in  the  afternoon.     [Laughter.] 

The  CHIEF  JUSTICE.  Will  the  counsel 
for  the  President  state  the  object  of  this  tes- 
timony ? 

Mr.  CUBTIS  rose. 

Mr.  Manager  SUTLER.  We  desire  that 
that  m      ■  ...       .,     ™  .  „  ,      . 

The 
willbeput.._    ....   „ __  _ 

Mr.  EDMUNDS.  lask  that  the'offerto 
prove  may  be  put  in  writing,  that  we  may  all 
understand  precisely  what  die  question  is. 

The  CHIEF  JUSTICE.  TBe  counsel  will 
please  put  what  they  propose  to  prove  in 
writing. 

The  offer  was  reduced  to  writing  and  sent  to 

The  CHIEF  JUSTICE.     The  Secretaiy  will 
read  the  proposition. 
The  Secretary  read  as  follows: 

We  offer  to  prove  that  Mr.  Cox  wns  amployed  pro- 
feseioaally  by  tbe  Freeldeut,  ia  tbe  prcseDco  of  (Gen- 
eral Thomas,  to  take  anoh  legal  proceed  logs  in  tho 
esse  that  had  been  commenced  aaainst  Oeuerul 
Thomas  aa  would  be  effeetnal  to  raise  jadiciallj  tho 
<;iuestion  of  Mr.  Stanton's  legal  rlsht  to  continue  to 
bold  the  office  of  Secretary  for  the  Department  4f 
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War  against  the  buthoiil;  of  the  Freaident,  and  dso 
in  referensB  to  obtnining  a  writ  of  ouo  lourrunfu  for 

this  iiruofby  evidehoe  of  whul  was  doac  by  the  wit- 
DGEain  pDisnimce  of  the  above  omploymcat. 

Mr.  EDMUNDS.  Mr.  Pcosideat,  I  should 
like  to  ask  aa  oral  questionj  if  there  be  no 
objection. 

The  CHIEF  JUSTICE.  J(  there  be  no 
objection  the  Senator  from  Vermont  will  ask 
his  question. 

Mr.  EDMUNDS.  I  wish  to  ask  at  what 
date  this  interview  is  alleged  to  have  taken 
place? 

Mr,  CURTIS.  The  22d  of  February. 
_  Mr.  Manager  BUTLEE.  This  testimony  is 
liable  to  two  oWections,  if  not  more,  but  two 
sufficient,  Mr.  President  and  Senators.  The 
first  ia  tlmt  afler  the  act  done,  and  afler  the 
matter  was  in  course  of  impeachmeDt,  was  in 
proceeding  before  the  House,  and  after  Mr, 
Stanton  had,  to  protect  himself,  made  an  affi- 
davit that  he  expected  to  be  turned  out  of  his 
office  by  force,  the  President  sent,  as  ia  pro- 
posed to  be  proved,  for  Mr.  Cox,  the  witness, 
and  gave  liim  certain  directions.  It  is  alleged 
that  those  directions  were  that  he  should  pre- 
pare a  quo  warranto.  I  bad  supposed  that 
Buch  a  quo  warranto  was  to  be  filed  by  the 
Attorney  General,  if  at  all,  but  that  that  pro- 
cess had  substantially  gone  out  of  use,  and  an 
information  in  the  nature  of  a  writ  of  quo  war- 
ranio  would  have  been  the  proper  proceeding, 
and  that  information  must  be  exhibited  by  the 
Attorney  General. 

Now,  then,  let  us  see  just  here  how  the  case 
stands.  The  President  had  told  General  Sher- 
man that  the  reason  why  he  did  not  apply  to 
lawyers,  and  why  ho  took  Army  officers  into 
this  trouble,  was  that  it  was  impossible  to  make 
up  a  case.  One  of  the  Senators  asked  him  to 
repeat  that  answerj  and  he  repeated  it.  The 
President  said  to  him,  "I  am  told  by  the  law- 
yers that  it  ia  impossible  to  make  up  a  case." 
After  he  had  been  told  that,  and  after  he  had 
been  convinced  of  that,  he  still  went  on  to 
maketheremoval,  andhe  undertakes  to  show  to 


..r  the  <i,eclarfltions  and  the  threats  of  thisol 
cer  Thomas  to  turn  by  force  Stanton  out  of 
the  War  Office.  That  having  been  done,  he 
sends  for  a  very  proper  counsel,  as  I  have  no 
doubt  the  Senate  will  be  quite  convinced  be- 
forewe  gctthrourfi.  He  sends  for  averj  proper 
counsel  for  Mr.  Thomas,  and  having  got  him 
there  he  undertakes  then  to  make  up  a  case  for 
the  Senate,  before  which  he  was  to  be  brought 
by  impeachment.  Now  they  say  they  expect 
to  prove  that  thePresident  wanted  a  ease  made 
up  to  go  to  the  courts,  and  that  in  pursuance 
of  that  Mr.  Cox  so  acted. 

Mr.  Cox  cannot  be  allowed  to  testify  to  that 
for  another  reason.  They  themselves  have  put 
in  the  record  (which  imports  absolate  verity  and 


cannot  be  contradicted  by  parol  or  other  evi- 
dence) that  General  Thomas  waa  dismissed  upon 
the  motion  of  his  counsel.  Upon  the  motion  of 
his  counsel  the  case  was  dismissed.  Therefore 
we  object,  in  the  first  place,  that  this  declaration 
of  the  President  to  his  lawyer  afler  the  fact  and 
after  he  was  in  process  of  bebg  impeached  for 
that  feet,  shall  not  be  put  in  evidence  in  view  of 
the  circumstances.  We  object,  then,  that  what 
was  done  in  court  shall  notbe  proved  except  by 
the  record,  which  1  believe  there  is  no  lawyer 
in  the  Senate,  and  no  layman  cither,  will  ever 
believe  for  a  moment  can  be  allowed.  Then 
we  object  further  on  this  matter  that  this  whole 
proceeding  waa  between  other  parties  in  the 
court.  There  is  no  evidence  from  the  record, 
so  far  as  it  has  been  put  in  here,  (and  the  whole 
record  ia  put  in,)  that  the  President  went  into 
that  court  and  asked  to  have  that  caae  carried 
on,  that  he  showed  his  hand,  or  that  he  made 
himself  apparent.  He  does  not  appear  upon- 
the  record.  He  does  not  appear  aa  employing 
counsel.  It  looks  as  thoagh  it  was  the  case 
of  General  Thomas,  and  the  court  dealt  with 
it  as  the  case  of  Geueral  Thomas. 

If  the  President  had  gone  and  asked  that 
the  case  might  be  decided  as  a  great  constitu- 
lionel  question,  non  mnstat  but  that  the  coart 
would  have  decided  it  ^  but  the^  did  not  do  sb. 
All  that  appears  on  the  record  is  that  this  gen- 
tleman or  some  other  appeared  as  counsel  for 
General  Thomas;  and  the  question  was  one 
whether  General  Thomas  should  be  h'eld  under 
bonds  or  whether,  under  the  circumstances,  he 
was  likely  to  appear  and  answer  further  when 
the  grand  jury  sat,  it  being  then  found  that 
there  was  no  danger  from  his  personal,  action 
by  violence. 

Mr.  EVART8.  Mr.  Chief  Justice  and  Sen- 
ators, I  will  first  notice  some  of  the  suggestions 
made  by  the  learned  and  honorable  Manager 
that  seem  to  us  not  to  have  any  particular  bear- 
ing upon  the  question  of  evidence  now  submit- 
ted to  you,  hut  which  may  be  noticed. 

He  saya  that  the  Attorney  General  alone  can 
institute  a  quo  warranto.  The  Attorney  Gen- 
eral has  by  law  no  official  function  in  any  court 
except  the  Supreme  Court  of  the  United  States, 
and  a  quo  warranto  proceeding  would  need  to 
be  commenced  in  the  court  of  the  District.  A 
quo  warranto  proceeding,  aa  haa  heretofore 
been  contended  on  the  part  of  the  Managers, 
and  in  regard  to  which  no  dispute  has  arisen, 
can  only  be  made,  it  is  supposed  by  them,  on 
the  part  of  the  Government,  and  not  on  the 
part  of  the  officer  who  has  been  detruded  from 
ofEee.  That  ia  one  thing:  but  the  question 
whether  that  action  of  the  Government  can  be 
taken  in  any  court  only  by  the  Attorney  Gen- 
eral is  quite  a  different  matter,  and  it  might 
appear  that  if  this  adhesion  of  the  Attorney 
General,  or  his  approval  that  the  proceeding 
should  be  taken  by  the  professional  advisers 
employed  to  that  end,  was  necessary, we  should 
be  able  to  produce  that  proof. 

Kow,  it  IS  said  that  after  the  President  told 
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cal  Sherman  tbat  it  was  impossible  to  record  between  tbe  United  States  and  General 
isibfe  for  us  to  Thomas  in  that  criminal  complaint,  but  the 
state  of  facts  as  regards  the  action  and  por- 
poae  of  the  President  of  the  United  States  in 
attempting  to  produce  before  the  tribunals  of 
the  country  for  solemn  judicial  deter minaiiott 
the  matter  in  controversy,  as  the  record  of  the 
criminal  charge  maie  and  dismissed  does  not 
contain  the  name  and  action  of  the  President 
of  the  United  States,  in  this  behalf  we  cannot 
show  what  did  occur  and  what  was  the  action 
of  the  President. 


shoiT  that  he  did  attempt  to  make  np 
This  is,  I' suppose,  a  new  application  of  the 
doctrine  of  estoppel.  It  is  impossible  for  ua 
to  see  any  other  appropriateness  in  it.  But 
the  fact  is  simply  this:  that  when,  in  advance 
of  tlj^  ofScial  action  of  the  President  to  or 
towards  the  removal  of  Mr.  Stanton,  and  when 
General  Sherman  was  asked  to  receive  from 
the  Chief  Executive  the  authority  to  discharge 
the  duties  of  this  office  ad  uiteHm,  and  when 
General  Sherman  waa  revolving  in  his  own 
mind  his  duty  as  a,  citizen  and  as  a  friend  and 
servant  of  the  Government  and  sought  to  in- 
quire why  this  matter  which  the  President 
desired  to  test  and  to  have  his  presence  in  the 
controversy  to  enable  hira  to  test  it  could  not 
be  tested  by  the  lawyers  alone,  without  bring- 
ing in  a  deposit  of  the  ad  interim  authority  in 
.any  officer,  the  President  replied  that  it  was 
impossible  to  make  up  a  ease  except  by  such 
executive  action  as  should  la^  the  basis  for 
judicialintcrference  and  determination.  Then, 
in  advance,  the  President  did  not  anticipate 
the  necessity  of  being  driven  to  this  jndicial 
controversy,  because,  in  the  alternative  of 
General  Sherman's  accepting  this  trust  thus 
rei;oaed  in  him,  the  President  expected  the 
retirement  of  Mr.  Stanton,  and  thus  by  that 
acquiescence  no  need  would  arise  for  further 
controversy  in  court  or  elsewhere.  That  is  the 
condition  of  the  proof  as  it  now  stands  before 
the  Senate,  or  as  we  upon  it  shall  contend  that 
it  now  stands  in  the  judgment  of  the  Senate,  in 
regard  to  what  occurred  between  the  President 
and  General  Sherman. 

We  have  already  seen  in  proof  that  General 
Thomas  received  from  the  President  on  the 
2lBt  of  February  this  designation  to  take  charge 
of  the  office  from  Mr.  Stanton  if  he  retireu, 
and  his  report  to  the  President  in  the  first 
instance  of  what  was  regarded  as  an  equiva- 
lent to  an  acquiescence  by  Mr.  Stanton  in  this 
demand  of  the  offico  and  its  surrender  to  the 
charge  of  General  Thomas.  It  has  then  been 
shown  in  evidence  that  General  Thomas  was 
arrested  on  the  morning  of  the  22d,  and  that 
before  he  went  into  court  he  communicated 
thatfactto  the  President  andreceived  the  Pres- 
ident's response  that  that  was  as  they  wished  it 
should  be,  to  have  the  matter  in  court. 

Now,  we  propose  to  show  that  on  the  after- 
noon of  the  same  day,  the  matter  then  being 
in  court,  (and  which  the  President  had  s^d 
was  according  to  his  desire,  always  supposing 
that  there  was  notacetirement  which  rendered 
further  controversy  and  trouble  unnecessary  to 
the  parties  and  the  country,)  the  President  did 
take  it  up  as  his  controversy  between  the  Con- 
stitalion  and  the  law,  to  be  determined  hy  the 
highest  judicial  tribunal  of  the  country  by  the 
most  rapid  method  that  the  law  and  competent 
advisers  as  to  the  law  should  permit.  And  we 
are  met  by  the  novelty  of  objection  that  when 
the  matter  to  be  proved  is  not  the  state  of  the 


pear  by  the  record  that  the  President  n 
this  his  controversy  and  attempted  these  ob- 
jects and  pursued  this  purpose.  Certainly  it 
does  not ;  affd  if  any  lawyer  can  see  how  and 
why  and  in  what  possible  method  of  applica- 
tion in  the  record  of  a  prosecution  of  General 
Thomas  by  the  United  States  for  an  infraction 
criminally  of  the  civil  tenure -of- office  bill  the 
action  of  thePresldentshouldappear  we  might, 
perhaps,  beprecladed  by  some  of  these  sugges- 
tionsandarguments;butstillthematterwouldbe 
whoUyasidefromthe  real  point  of  inquiry  here. 
Now,  Mr.  Chief  Justice  and  Senators,  we 
are  not  to  be  judged  by  the  measure  of  the 
proof  that  we  are  able  to  offer  through  this 
witness,  as  regards  the  effect  and  value  of  the 
entire  evidence  bearing  upon  this  point  as  it 
shall  be  drawn  from  Uiis  witness  and  from 
other  witnesses  and  from  other  forms  of  testi- 
mony. We  stand  here  definitely,  and  so  as  not 
to  he  misunderstood  on  this  proposition,  that 
when  the  alternative,  not  expected  by  the 
President,  of  the  resistance  of  Mr.  Stanton  to 
this  form  of  resignation  or  retirement  de- 
manded or  removal  claimed,  whatever  you 
choose  to  call  it,  was  presented,  so  that  he  was 
obliged  to  find  resources  in  the  law,  which  he 
ha^  contemplated  as  a  thing  greatly  to  be  de- 
sired but  impossible  without  the  antecedent 
Eroceedings  upon  whichaproper  footing  could 
e  gained  in  the  courts,  he  then  did,  with  such 
promptness  and  such  decision  and  such  clear 
and  unequivocal  purpose  as  will  be  indicated 
in  the  evidence,  assume  immediately  that  ser- 
vice and  that  duty ;  and  it  will  appear  that  the 
opportunity  thus  presented  to  him  for  a  more 
rapid  determination  than  a  qao  warranto  or  an 
information  in  the  nature  of  a  qvio  warranto 
would  permit  being  seized,  it  was  prevented  by 
the  action  of  Mr.  Stanton,  the  prosecutor,  and 
of  the  court  upon  the  movements  of  the  prose- 
cution to  get  the  case  out  of  court  as  frivo- 
lous and  unimportant  in  its  proceeding  against 
General  Thomas, andbecomingformidable and 
offensive  when  it  gave  an  opportunity  for  the 
President  oftheUnlted States  oyAufteascotpMs 
to  get  a  prompt  decision  of  the  Supreme  Coart 
of  the  United  Stales ;  and  then  to  show  that, 
this  opportunity  being  thus  evaded,  the  Presi- 
dent proceeded  as  he  might  witli  instructions 
that  the  only  other  recourse  of  judicial  determ- 
ination by  an  information  in  the  nature  of 
quo  warranto  was  resorted  to. 
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Mr.  Manager  BUTLEB.  Mr.  President,  I 
am  very  glad  for  an  opportunity  afforded  mo 
by  the  remarks  of  the  learned  counsel  for  the 
President  to  deal  a  moment  with  the  doctrine 
of  ee  toppcl.  I  premise  that  an  argument  has 
been  founded  to  tbe  pr^'udice  of  mj_  cause  by 
a  use  of  remarks  which  I  made,  to  which  I  want 
to  call  the  attention  of  the  Senate,  as  bearing 
upon  what  is  the  doctrine  of  estoppel  which  is 
put  forward  here  now  by  the  counsel  who  has 
1  d  wn.     I  will  not  be  long.     Iprayyou, 

S     a  0  remember  thai  I  hate  never  re- 

d  his  argument,  although  it  has  been  a 
ide  mecHm  with  the  counsel  of  the 
d  er  since  it  was  delivered.     When  I 

w  sing  tbe  obloquy  thrown  upon  Mr. 

S  )out  his  deserting  his'  office  I  said 

h       w    ds: 

"To  desert  it  now,  therefore,  would  he  to  imitate 
the  treachery  of  his  accidental  Chief.  But  whatever 
may  be  IheooBstruotion  of  the  '  tenure-of-eivil-offioe 
act'  by  otbera.oraareicarda  others,  AndrowJohDion, 
the  respoadent,  is  oonoluded  upon  it. 

"  He  permitted  Mr.  Stanton  to  oxerciae  the  duties 
of  his  office  in  epite  of  it,  if  that  office  were  affected 
byit,  Hflsuspeadedhlm  oudBritsprovision!  here- 
ported  that  taapension  to  the  Senate  with  hia  reaaons 
therefor  in  aceordance  with  Its  provisions;  and  the 
Senate,  anting  under  it,  declined  toooQcorwithhim, 
whereby  Mr.  Stinhin  was  reinstated.  In  tlie  well- 
known  lansuaee  of  llie  law.  ia  not  the  respondent 
eatoppodbybisEolemn  oGioial  aets  from  denyinertbe 
leealityandconstitutionalproptiety  of  Mr.  Stan  ton's 

That  is  all  I  said.  I  never  said,  nor  intended 
to  say,  nor  do  the  words  honestly  bear  out 
any  man  in  assuming  that  I  said  that  the  Pres- 
ident was  estopped  from  trying  his  case  before 
the  Senate  of  the  United  States  and  showing 
the  unconstitutionality  of  the  law,  as  was  ar- 
gued in  the  opening  and  as  has  been  more 
wan  once  referred  to  since.  I  said  that,  as 
between  him  and  Mr,  Stanton,  Mr.  Stanton's 

Sosition  was  such  that  he  was  estopped  from 
enying  the  legal  propriety  of  that  position  or 
the  constitutional  propriety  of  it ;  and  there- 
upon it  was  argued  that  I  claimed  on  behalf  of 
the  Managers  of  the  House  of  Representatives 
that  the  President  was  estopped  from  trying 
his  case  or  denying  the  constitutionality  of  the 
law  here ;  and  we  have  had  a  learned  argu- 
ment, starting  from  Coke  and  brought  down- 
ward, to  show  that  the  doctrine  of  estoppel 


the  doctrine  of  estoppel  should  apply.  Sen- 
ators, in  this  case,  and  that  is  that  counsel 
should  be  estopped  from  raisrepresenting  the 
argument  of  their  opponents  and  then  making 
an  argument  to  the  prejudice  of  thera.  That 
is  an  application  of  the  doctrine  of  estoppel 
that  I  want  carried  out  through  this  trial. 

I  have  not  said  that  the  President  was- 
estopped  from  showing  that  he  atlempted  to 
put  this  man  forward  as  his  counsel  by  his  dec- 
laration to  General  Thomas.  I  have  only  said 
that  the  fact  that  he  spoke  to  Sherman  and 
said  to  him,  "It  is  impossible  to  make  up  a 
case,"  shows  Ibat  he  should  not  be  allowed, 


after  the  fact,  to  attempt,  if  possible,  to  get 
up  a  defense  by  calling  this  counsel  in. 

It  is  asked  what  lawyer  could  suppose  that 
it  would  appear  of  record  that  the  President 
of  the  United  States  was  engaged  in  this  con- 
troversy? Pair  dealing,  honesty  of  purpose, 
uprightness  of  action,  frankness  of  official jjo- 


counsel  for  Mr.  Thomas  in  this  case,  should 
have  sent  his  counsel  into  court,  and  they 
should  have  there  said,  "  Mr.  Chief  Justice, 
we  are  here  appearing  at  the  instance  of  the 
President  of  the  United  Slates  for  the  purpose 
of  trying  a  great  constitutional  question  which 
he  ha£  endeavored  to  raise  here,  and  for  that 
purpose  we  want  to  get  a  decision  of  the  Su- 
preme Court  of  the  United  States."  If  then 
the  chief  justice  of  this  District  had  refused  to 
hear  that  case,  there  might  be  some  ground 
for  the  harsh  word  "evasion"  which  the  coun- 
sel has  applied  to  him,  for  he  says  the  question 
was  evaded.  By  whom?  It  must  have  been 
by  the  chief  justice  of  this  District,  for  he  alone 
made  the  decision.  He  says  that  Mr.  Slanton 
had  this  case  so  conducted  as  to  evade  this 
decision.  The  record  of  the  court  shows  thai 
this  man  Thomas  was  dischai^ei!  on  the  mo' 
tion  of  his  counsel.  If  they  had  not  moved 
that  he  be  discharged  I  venture  to  say  he 
would  not  have  been  discharged ;  certainly 
there  is  no  evidence  that  he  would  have  been, 
and  it  is  not  to  be  supposed  that  he  would  have 
been.  Now  they  have  put  in  the  fact  that  he 
was  discharged  at  the  motion  of  his  own  coun- 
sel, and  they  come  back  to  us  and  tell  us — 
what?  That  they  want  to  show  through  Mr. 
Cox  that  the  chief  justice  evaded  this  point, 
for  nobody  else  made  that  decision.  If  yon 
allow  Mr.  Cox  to  come  in  and  say;  what  the 
President  told  him,  if  you  can  put  in  his  dec- 
larations made  to  Mr.  Cox,  then  I  suppose  we 
shall  next  have  his  declarations  mane  to  Mr. 
Merrick  and  Mr.  Aiken,  and  all  that  class  of 
counsel  whom  the  President  brings  about  him ; 
and  having  got  them  in,  we  shall  have  to  bring 
before  you  Uie  chief  justice  to  give  his  account 
of  the  matter,  and  we  shall  have  to  get  up  a 
side-bar  issue  here  to  try  whethettthe  proceed- 
ings in  the  supreme  court  of  this  District  were 
regular  or  otherwise.  It  is — I  will  not  say  de- 
signedly— but  artistically  contrived  for  tie  pur- 
pose of  leading  us  away  from  tbe  issue.  We 
are  to  go  to  some  other  issue  and  some  other 
point,  and  I  never  have  heard  in  any  court 
£uch  a  proposition. 

A  single  word,  now,  about  this  matter  of  giw 
warranto.  A  reasonable  degree  of  frankness 
on  this  question,  I  think,  as  it  Is  a  very  plain 
one  to  lawyers,  would  not  harm  anybody.  I 
undertake  to  say  that  every  lawyer  knows  that 
an  informationin  thenatureof  ag«o  wajTanio 
cannot  be  prosecuted,  except  in  the  name  of 
the  Attorney  General,  for  any  public  office ; 
and  if  any  case  can  be  found  and  shown  in  this 
country  where  it  has  been  p 
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the  Snprei 
will  show 
February, 


ently  I  will  beg  my  friend's  pardon,  acid  tliat 
is  a  thing  I  Eoould  uot  like  to  do  upon  this 
question. 

Do  thej  Bay  tliatthis  9110  warranto,  nhetlier 
by  Cos  ot  by  Stanbery,  has  ever  been  preseuted 
to  any  court?  No  ;  not  at  ali.  Sas  anybody 
ever  heard  of  that  writ  of  gao  warranto  nntilit 
becopiea  a  necessity  for  this  defense?  Ay, 
and  until  I  pnt  it  into  that  opening  speech, 
which  has  taught  my  friends  go  much,  ifl  may 
take  their  continual  reference  to  it?  Up  to 
that  time  had  we  eyer  heard  of  a  guo  luarranto 
icora  any  source?  Has  it  ever  been  said  here 
until  Bince  that  time?  Never,  never.  I  will 
not  object  to  any  writ  of  quo  loarranto,  or  in- 
formation in  tbenalureof  aguoicarranfo,  £led 
in  auv  court  from  a  justice  of  the  peace  up  to 
Court  of  the  United  States,  if  they 
was  filed  before  the  21st  day  of 
, ,  prepared,  or  that  it  has  been  filed 
until  this  man  was  impeached.  But  1 
vaut  that  to  come  from  the  record  and  not  from 
the  memory  of  Mr.  Co:x. 

You  may  say,  Senators,  that  I  am  taking 
too  much  time  npon  this  matter;  but  it  is  really 
sudlng  you,  because  if  yon  open  this  sort  of 
declaration  from  the  President  he  can  keep 
the  trial  going  from  now  until  next  July,  ay, 
and  from  next  July  until  the  following  March, 
preoiael^is  his  defenders  in  the  House  of  Hep- 
resentatives  threatened  they  would  if  we  car- 
ried on  this  impeachment.  "  Forewarned, 
forearmed,"  Senators.  His  defenders  in  the 
House  of  Kepresentatives  when  we  were  argu- 
ing tiis  matter — it  has  gone  into  history — said, 
"You  may  impeach  him,  but  if  yon  do  we  will 
make  you  take  all  the  forms,  and  his  ofGcial 
life  will  be  ended  before  you  can  get  through 
the  forms  of  impeachment ;  we  will  protract 
it  till  next  March."  That  was  the  threat,  and 
then,  inpursuanceof  that  threat,  although  your 
summons  required  him  to  file  his  answer  00 
the  day  of  appearance,  asevery  other  summons 
did,  he  came  into  this  Senate  and  asked  for 
forty  days.  He  got  ten.  He  then  first  asked 
for  delay,  so  that  forty-three  days  have  been 
expended  since  he  ought  to  have  filed  his  an- 
swer by  the  order,  and  thirty-three  since  he 
actually  filed,  it;  and  of  those  but  six  on  the 
part  of  the  Managers  have  been  expended  in 
Hoji  trial,  and  but  a  part  of  blz  have  Ijeen  ex- 

S ended  on  the  trial  by  the  counsel  for  the 
efense ;  and  the  res^  twenty-odd  working 
days,  with  the  whole  country  pausing  while 
this  IS  going  on,  with  murders  gomg  on  tbr 
the  southern  country  in  every  State  unrebuked; 
ti^enty  odd  days  have  been  used  up  in  lenity 
to  him  and  his  counsel,  and  now  we  are  asked 
to  so  into  eutirelya  side-bar  issue.  It  is  neither 
teSvant,  in  my  judgment,  nor  comj)e tent  under 
any  legal  rule,  and  if  it  were  here  it  could  have 
no  effect. 

Mr.  FEREY.      Mr.  President,  I  desire 

flit  a  question  to  the  counsel  for  the  President, 
send  it  tQthe  Chair. 
Ite  CHIEF  JUSTICE,    The  Sacretarj  wUl 


read  the  question  proposed  bythe  Senator  from 
Connecticut. 
The  Secretary  read  it,  as  follows; 
Do  the  counsel  for  tbe  Preaidantpropnso  to  contrii- 
...ct  or  vary  the  statement  of  the  doofcet  entries  pro- 
duced bv  them  to  the  effect  that  eeDcrnl  Ihomaa 
lea  discharged  by  Chief  Justice  Cutter  on  the  mo- 
ion  of  the  defendant's  coansel ! 

Mr.  CURTIS.  Mr.  Chief  Justice,  I  will  re- 
jpond  to  the  question  of  the  Senator  that  the 
counsel  do  not  expect  or  desire  to  contradict 
anything  which  appears  on  the  docket  entries. 
""  evidence  which  we  offer  of  the  employ- 
,  by  the  President  of  this  professional 
gentleman  for  the  purposes  indicated  is  en- 
tirely conBistent  with  everything  that  appears 
on  the  docket.  This  is  evidence,  uot  of  dec- 
larations, as  the  Senators  must  perceive,  but 
of  acts,  because  it  is  well  settled,  as  all  law- 
yers know,  that  there  may  be  verbal  acts  aa 
well  as  other  bodily  acts,  and  a  verbal  act  is 
as  much  capable  of  proof  as  a  physical  act  of 
a  different  quality  or  character.  Now,  an  em- 
ployment for  a  particular  purpose  of  an  agent, 
whether  professional  or  otherwise,  is  an  act, 
and  may  always  be  proved  valiat  qaantinnhj 
the  only  evidence  of  which  it  is  susceptible, 
namely,  what  was  said  by  the  party  in  order  to 
create  that  employment,  and  that  is  what  we 
desire  to  prove  on  this  occasion. 

The  dismissal  of  General  Thomas,  which  has 
been  referred  to,  and  which  appears  on  the 
docket,  was  entirely  subsequent  to  all  these 
proceedings,  and  weshall  showthat  that  motion 
was  made  and  that  dismissal  took  place  after 
it  had  become  certain  in  the  mind  of  Mr.  Cox 
and  his  associate  counsel  that  it  was  of  no  use 
further  to  follow  or  endeavor  to  follow  these 
proceedings. 

As  to  the  argument,  or  rather  the  remarks, 
which  have  been  addressed  by  the  honorable 
Manner  to  the  Senate,  I  have  nothing  to  say. 
It  does  not  seem  to  me,  however  pertinent 
thev  may  be,  that  they  require  any  reply. 

Mr.  Manager  WILSON.  Mr.  President,  I 
beg  the  indulgence  of  the  Senate  for  a  moment, 
and  I  must  ask  the  members  of  this  body  to 
pass  upon  what  we  regard  to  be  the  real  ques- 
tion involved  in  the  objection  which  has  been 
interposed  to  the  testimony  now  offered  by 
the  counsel  from  the  respondent. 

On  the  21st  day  of  February,  1808,  the  Presi- 
dent of  the  United  Slates  issued  an  order  re- 
moving Edwin  M.  Stanton  from  the  oCGce  of 
the  Secretaryfor  the  Department  of  War.  On 
that  same  day  he  issued  a  letter  of  authority  to 
Lorenzo  Thomas  directing  him  to  take  charge 
of  the  Department  of  War  and  to  discharge  the 
duties  of  the  office  of  Secretary  of  War  ad  in- 
terim.  The  articles,  based  upon  a  violation 
•of  the  tenure- of- office  act,  are  founded  upon 
these  two  acts  of  the  President  on  the  21st  day 
of  February.  The  counsel  for  the  respondent 
now  propose  to  break  the  force  of  those  acts 
and  that  violation  of  the  law  by  showing  that 
on  the  22d  day  of  February,  after  the  feet,  the 
President  employed  an  attorney  to  raise  in  the 
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coait3  kte  question  of  the  constitntionalilj  of 
the  tenure-of  ofSce  act. 

Kow,  I  submit  to  Ihia  honorable  bodj  that  no 
act,  DO  declaration  of  the  President  made  aiYer 
the  fact  can  be  introduced  for  the  purpose  of 
explaining  the  intent  with  whichhe  acted.  And 
upon  this  question  of  intent  let  me  direct  your 
minds  to  this  consideration:  the  issuing  of  the 
orders  referred  to  constitute  the  body  of  the 
crime  witbwhich  the  President  stands  charged. 
Did  he  purposely  and  willfully  issue  an  order 
tffl  remove  the  Secretary  of  War  ?  Did  he  pur- 
posely and  willfully  isBue  an  order  appointing 
LoceuBO  Thomaa  Secretary  of  War  ad  interim  1 
If  he  did  thus  issue  the  orders  the  law  raises 
the  presumption  of  guilty  intent,  and  no  act 
done  by  the  President  after  these^irders  were 
issued  can  ije  introduced  for  the  purpose  of 
rebutting  that  intent.  The  orders  theruselves 
were  in  violation  of  the  terms  of  the  tenure- 
of-office  act.  Being  in  violation  of  that  act, 
they  constitute  an  offense  under  and  by  virtue 
of  its  provisions,  and  the  offense  thus  being 
established  must  stand  upon  the  intent  which 
controlled  the  action  of  the  President  at  the 
time  that  he  issued  the  orders.  If,  after  this 
Bubjeet  was  introduced  into  the  House  of  Rep- 
resentatives, the  President  became  alarmed  at 
the  btate  ot  affairs,  and  concluded  that  it  was 
best  to  attempt  by  some  means  to  secure  a 
decision  of  the  court  upon  the  question  of  the 
constitutionality  or  unconstitutionality  of  the 
tenure-of  o£6ce  act,  it  cannot  avail  him  in  this 
case  We  are  inquiring  as  to  the  intent  which 
controlled  and  directed  the  action  of  the  Presi- 
dent at  the  time  the  act  was  done ;  and  if  we 
succeed  in  establishing  tiiat  intent,  either  by 
proof  or  by  presumption  of  law,  no  subsequent 
act  can  interfere  wah  it  or  remove  from  him 
the  responsibility  which  the  law  places  upon 
him  because  of  the  act  done. 

Mr.  EVAETS.  Mr.  Chief  Justice  and  Sen- 
ators, we  have  here  the  oft-repeated  argument 
that  the  crime  against  the  act  of  Congress  was 
complete  by  the  papers  drawn  and  delivered 
by  the  President  |  that  the  law  presumei  that 
those  papers  were  made  with  the  intent  that 
appears  on  their  face,  which,  it  is  alleged,  is  a 
violation  of  that  act;  and  as  that  would  be 
enough  in  an  indictment  against  the  President 
of  the  TJiited  States  to  affect  him  with  a  pun- 
ishment, in  the  discretion  of  the  jud^e,  of  six 
cents  fine,  so  by  peremptory  necessity  it  be- 
comes in  this  court  a  complete  and  perfect 
crime  under  the  ConatitatloB,  which  must  re- 

Siire  his  removal  from  office,  and  that  any- 
ins  beyond  tie  Intent  that  the  papers  should 
accomplish  what  they  tend  to  accomplish  ia  not 
the  subject  of  inq^uiry_  here.  Well,  it  is  the 
subject  of  imputation  in  the  articles;  it  is  the 
subject  oftheimputa'.ioninthe  arguments;  it 
is  the  subject,  and  the  only  subject,  that  gives 
gravity  to  this  trial,  that  there  was  a  purpose 
of  injury  to  the  public  interest  and  to  the  pub- 
lic safety  in  this  proceeding. 
Now,  we  seek  to  put  this  proseculioD  is  its 


proper  plac 


this  point,  and  to  show  that 
our  luteDi,  was  no  violence,  no  interruption  of 
the  public  service,  no  seizure  of  the  military 
appropriations,  nothing  but  the  purpose  by 
this  movement  either  to  procure  Mr.  Stanton'a 
retirement,  as  was  desired,  or  to  have  the 
necessary  footing  for  judicial  proceedings.  If 
this  evidence  is  excluded,  then,  when  you  come 
to  the  summing  up  of  this  cause,  jpu  must 
take  the  crime  of  the  dimensions  and  of  tha 
completeness  that  is  here  avowed,  and  I  shall 
be  entitled  before  this  court  and  before  this 
country  to  treat  this  accusation  as  if  the  article 
had  read  that  he  issued  thai  order  for  Mr. 
Stanton's  retirement,  and  that  direction  to 
General  Thomas  to  take  charge  ad  interim, 
with  the  intent  and  purpose  of  raising  a  case 
for  the  decision  of  the  Supreme  Court  of  tha 
United  States  between  the  Constitution  and 
the  act  of  Congress;  and  if  such  an  article  had 
been  produced  by  the  House  of  Representatives 
and  submitted  to  the  Senate  it  would  hava 
been  a  laughing  stock  of  the  whole  country. 

The  gentlemen  shall  not  make  their  argu- 
ments and  escape  from  them  at  the  same 
breath.  I  offer  this  evidence  to  prove  that  tha 
whole  purpose  and  intent  of  the  President  of 
the  United  States  in  his  action  in  reference  to 
the  occupancy  of  the  office  of  Secretary  of 
War  had  this  extent  and  n6  more :  to  obtain  a 
peaceable  delivery  of  that  trust  from  one  hold- 
ing it  at  pleasure  to  the  Chief  Executive,  or,  in 
the  absence  of  that  peaceable  retirement,  to 
have  a.  case  for  the  deciaion  of  the  Supreme 
Court  of  the  United  States;  andif  tbeevidenca 
is  excluded  you  must  treat  every  one  of  these 
articles  as  if  the  intent  were  limited  to  an  open 
averment  in  the  articles  themselves  that  the 
intent  of  the  President  was  such  as  I  propo^ 

Mr.  Manager  BUTLER.  I  desire,  Mr.  Chief 
Justice,  simply  to  read  an  authority  to  settle 
the  question  as  to  a  quo  vmrranto.  I  read 
from  5  Wheaton's  Reports,  page  2al,  thecase 
of  Wallace  vs.  Anderson : 


"Error  to  theSirouil 
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ioto  and  Uttla  MiamL   Ihe  dcJendBut  had  been 

appointed  to  tbn  affiee  by  the  Stale  of  yirgiDia,  and 
ODnUnaed  to  exsnun  its  dntieB  nntil  tha  jear  ISIS, 
dnrin*  all  whioh  Ume  hSl  offldal  acts  vera  cecog- 
niaedbv  the  United  Btittw.  In  that  year  lie  was  re- 
moved by  the  QoremDi  and  coudoU  of  Virginia,  and 
the  plaiatiS'  appoiuted  in  his  plaoe.  The  writ  wa) 
brougUt,  by  consent  of  parties,  to  try  the  title  to  the 
office,  wuvinc  all  questions  of  form  and  of  jiirisdla- 

"Mt.  Chief  Justlee  Uarahall  delwered  the  opin- 
ion of  the  court,  that  a  writ  of  ono  warranto  could 
DDtbDmiuiitaiaedexciptBttbeinstanceoftbeSaT- 
emment;  and  aa  this  writ  was  ifisned  by  a  private 
individual,  without  the  authority  of  the  Qovera- 
ment,  it  eould  not  be  Bustniaed,  whatever  mi^ht  be 
the  right  of  the  proseontororof  theperson  claimlne 
to  execeise  the  office  in  question.  Ihe  informatien 
must  therefore  be  dismissed. 

"  Judgment  revBiBcd." 

Mr.CUftTIS.    I  wish  to  remark,  Mr.  Chief 
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Jnetice,  in  reference  to  that  authority,  that  it 
is  undoubtedly  the  law  in  this  District  and,  so 
far  as  I  know,  io  all  the  States,  and  certainly 
is  the  law  in  England,  that  there  can  be  no  writ 
of  quo  warranto,  or  information  in  the  nature 
of  such  a  writ,  except  in  behalf  of  the  public. 
Bnt  what  officer  is  to  represent  the  public,  in 
whose  name  the  information  is  to  be  filed,  of 
course  impends  upon  the  particalac  statutes 
applicable  to  the  ease.  These  statutes,  as 
lawyers  know,  differ  in  the  different  States. 
Under  the  laws  of  the  United  States  all  proceed- 
ings in  behalf  of  the  United  Slates,  in  the  cir- 
cuit and  district  courts,  aie  taken  by  the  district 
attorneys  in  their  own  names;  all  proceedings 
in  behalf  of  the  United  States  in  tne  Supreme 
Court  are  taken  by  the  Attorney  General  in 
his  name.  In  ail  cases  of  these  public  pro- 
ceedings they  are  in  the  name  and  in  behalf 
of  the  United  States.  What  particular  officer 
shall  represent  the  United  States  depends  on 
the  court  where  the  proceeding  is  had.  Now, 
in  reference  to  Mr.  Cox,  we  expect  to  show 
an  application  by  Mr.  Cox  to  the  district 
attorneyto  obtain  his  signature  to  the  proper 
information  and  the  obtaining  of  that  signature. 
The  CHIEF  JUSTICE.  Senators,  thecoun- 
Bel  for  tie  President  offer  to  prove  that  the 
witness,  Mr.  Cox,  was  employed  profession- 
ally by  the  Presidefit  in  the  presence  of  Gen- 
eral Thomas  to  take  such  le^l  proceedings  in 
the  case  that  had  been  commenced  against 
General  Thomas  as  would  be  effectual  to  raise 
judicially  the  question  of  Mr.  Stanton's  legal 
tight  to  continue  to  hold  the  office  of  Secre- 
tary for  the  Department  of  War  against  the 
authority  of  the  President,  and  also  in  refer- 
ence to  obtaining  a  writ  of  quo  learranto  for 
the  same  purpose,  and  they  state  that  they  ex- 
pect to  follow  up  this  proof  by  evidence  of 
what  was  done  by  the  witness  in  pursuance  of 
the  above  employment.  The  first  article  of 
impeachment,  which   may,  perhaps,  for  this 

fiurpose,  be  taken  as  a  sample  of  the  rest  re- 
ating  to  the  same  aubiect,  after  charging  that 
"Andrew  Johnson,  President  of  the  IJnite<3 
States,"  in  violation  of  the  Constitution  and 
laws,  issued  the  order  which  has  been  so 
frequently  read  fottheremovalof  Mr.  Stanton, 
proceeds ; 

"Wbioh  order  was  unlawfully  iasned  with  Intent 
then  and  there  to  violate  tbe  act  entitled  'An  aet 
legulatinit  the  tenure  of  certain  civil  offieee,' "  ke. 

The  article  chafes,  first,  that  the  act  was 
done  nnUwfully,  and  then  it  charges  that  it 
was  done  with  intent  to  accomplish  a  certain 
result.  That  intent  the  President  denies,  and 
it  is  to  establish  that  denial  by  proof  that  the 
Chief  Justice  understands  this  evidence  now 
to  be  offered.    It  is  evidence  of  an  attempt  to 

employ  counsel  by  the  President  in  the  j 

ence  of  General  Thomas.     It  is  the  evid 

BO  far  of  a  fact;  and  it  may  be  evidence  also 
of  declarations  connected  with  that  fact.  This 
fact  and  these  declarations,  which  the  Chief 
Justice  understands  to  be  in  the  natare  of  tacts, 


The 


he  thinks  are  admissible  in 
Senatehas  already,  upon  aformero< 
cidedbyasolemnvotethatevideuceofthedecla- 
rations  by  the  President  to  General  Thomas 
and  by  General  Thomas  to  the  President, 
after  this  order  was  sent  to  Mr.  Stanton,  were 
admissible  in  evidence.     It  has  also  admitted 

Idence  of  the  same  effect,  on  the  22d,  of- 
fered by  the  honorable  Managers.  It  seems 
to  me  that  the  evidence  now  offered  cornea 
within  the  princi_ple  of  those  decisions  ;  and, 
as  tbe  Chief  Justice  has  already  had  occasion 
to  say,  he  thinks  that  the  principle  of  those 
decisions  is  right,  and  that  they  are  decisions 
whicharepropertobe  made  by  the  Senate  sitting 
in  its  high  capacity  as  a  court  of  impeachment, 
and  composed,  as  it  is,  of  lawyers  and  gentle- 
men thoroughly  acquainted  with  the  business 
transactions  of  life  and  entirely  competent  to 
judge  of  the  weight  of  any  evidence  which 
may  be  submitted.  He  therefore  holds  the 
evidence  to  be  admissible,  but  will  submit  the 
question  to  the  Senate,  if  desired. 

Mr.  DRAKE.  I  ask  a  vote  upon  the  ques- 
tion, sir,  by  yeas  and  nays. 

The  yeas  and  nays  were  ordered  i  and  being 
taken,   resulted — ^yeas  29,   nays  21 ;    as   fol- 

YBAS— Messrs.  Anthony,  Bayard,  Buokalew,  Cor- 
bett.Davia,  Dixon,  DoolittlB.Eesaenden.Fowlor.Pre- 
linghnysen,  Grimea,  Hendncka,  Howe,  Johnson,  Mo- 
Creery,  Morrill  of  Maine',  Morton, Norton,  Patterson 
of  New  Hamuhin,  Fattflraon  of  TennesGee,  Boss, 
Sanlabury.  Sheniuui,  Spraage,  Snmner.  Trumbull, 
Van  ViDkle,  Vioken,  aaAVaXes-W. 

NATS— Uenn.  CameroD,  Oattolt.  ChandJer.  Conk- 
ling,  Oraoin,  Drake,  Edmunds.  Feiry,  Harlnn.  How- 
ami,  Morean,  Morrill  of  Vermont,  Nye,  Pomeroy, 
RBmsey,  Stewart,  Thayar,  Tipton,  WUiSame.WilBon, 
and  Yates-ai. 

NOT  VOTINO-MeBara-Cole,  Connesa,  Henderson, 
and  Wade — 1. 

So  the  Senate  decided  the  evidence  offered 
by  the  counsel  for  the  President  to  be  admis- 


dent,  General  Thomas,  and  yourself  o 


that 


Answer.  In  referring  to  the  a^ 
General  Thomas  as  SecretaiT'  of  War  ad  in- 
Urim  tbe  President  stated  that  Mr.  Stanton 
had  refused  to  surrender  possession  of  the 
Dejiartraent  to  General  Thomas,  and  that  he 
desired  the  necessary  legal  proceedings  to  be  in- 
Btitnted  without  delay  to  test  General  Thomas's 
right  to  the  office  and  to  put  him  in  possession. 
I  inquired  if  the  Attorney  General  was  to  act  in 
the  matter,  and  whether  I  should  consult  with 
him.  He  stated  that  the  Attorney  General  had 
been  very  much  occupied  in  the  Supreme  Court 
and  had  not  ha4  time  to  look  into  the  authori- 
ties, biit  that  he  would  be  glad  if  I  would  con- 
fer with  him.  I  promised  to  do  so,  and  stated 
that  I  would  examine  the  subject  immediately, 
and  soon  after  took  leave. 
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Question.  About  what  time  in  the  day  waa 
it  that  you  left? 

Answer.  I  do  not  suppose  I  was  there  more 
than  twenty  minutes.  I  left  home  about  five 
o'clock,  I  think,  in  &  carriage.  I  was  admitted 
immediately. 

Quisiion.  Slate  now  anything  which  you  did 
Bobsequentiy  in  consequence  of  this  employ- 
Mr.  Manager  BUTLER.  Does  the  presiding 
officer  rule  that  anything  that  Mr.  Cox  did 
afterward  toDds  to  show  the  President's  in- 
tent? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
considers  it  within  the  principle  of  the  ruling 
of  the  Senate. 

The  Witness.  After  reflecting  upon  the  sub- 
ject, supposing  that  the  President's  desire  was 

to  have  the  questions  in  controversy 

Mr.  Manager  BUTLER.  I  fake  it  the  wit- 
ness's suppositions  are  not  to  go  in,  are  they, 
Mr.  President? 

The  CHIEF  JUSTICE,  {to  the  witness.) 
State  what  was  done? 

Mr.  CURTIS.  In  view  of  which  he  was 
acting. 

Mr.  Manager  BUTLEB.     I  never  heard  of 
any  man's  supposition  being  put  in  before. 
The  Witness.     I  came   to  the  conclusion 

that 

Mr.  Manager  BUTLEB.  Now,  your  "  con- 
clusions !  "  The  witness  is  aslied  what  did  he 
do,  not  what  his  conclusions  were. 

Mr.  CURTIS.  'That  is  an  act  for  a  lawyer, 
apretty  important  act  for  a  lawyer,  to  come  to 
a  conclusion. 

Mr.  Manager  BUTLER.  It  may  or  may 
not  be. 

The  WiTSESS.  I  am  stating  what  course  I 
determined  to  pursue. 

Mr.  Manager  BUTLER.  What  the  witness 
did  is  the  only  thing  inquired  about,  and  I  wish 
hirokept  to  that. 

Mr.  CURTIS.  One  thingwas  that  he  came 
to  a  conclusion.    I  want  to  know  what  that 

Mr.   Manager  BUTLER.     I  object  tc 
conclusion,  and  shonld  like  to  have  the  ruling 
of  the  presiding  officer  upon  that. 

The  Witness.     On  Monday 

Mr.   Manager  BUTLER.  ■  I  wish  to  I 
that  settle. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  no  doubt  that  the  witness  may  state  his 
elusions ;  but  he  will  pot  the  question  to  the 
Senate  if  desired.  [After  a  pause,  to  the  '' 
ness,]     Goon. 

The  Witness.  The  proceeding  hy  quo 
ranto  being  a  very  tedious  one,  which  could 
not  be  brought  to  a  conclusion  within  es 
year,  and  General  Thomashaving  been  arrested 
for  a  violation  of  the  ten  are- of- office  act,  I 
thought  the  best  mode  of  proceeding  w 
the  first  instance 

Mr.  Manager  BUTLER.    I  object  no 
his  thoughts.    Stop  Bomewhera.     . 


The  CHIEF  JUSTICK,  (to  the  witness.)' 
State  your  conclusions. 

The  Witness.  I  determined  then  to  proceed 
in  the  first  instance  in  the  case  of  Genei-al 
ThomaB.  I  had  a  brief  interview  with  the 
Attorney  General  on  Monday  morning. 

By  Mr.  CuBTis : 

Question.  To  proceed'how? 

Ansv>er.  To  proceed  before  the  examining 
^udge  in  that  ease  (as  I  was  about  to  explain) 
if  the  case  was  in  proper  condition  for  it,  by 
applying  to  the  Supreme  Court  of  the  United 
States  lor  a  writ  of  habeas  corpus,  so  that  the 
Supreme  Court,  upon  the  return  of  the  writ, 
could  examine  and  see  whether 

Mr.Manager  BUTLER.  These  are  not  acts 
that  Me  now  being  given,  Mr.  President..  They 
are  thoughts  and  conclusions  and  reasonings 
of  this  party,  what  he  would  do  if  something 
"'se  happened.    I  object. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
supposes  that  the  counsel  employed  by  the 
President  may  state  what  course  be  pursued, 
and  why  he  pursued  it. 

Mr.  Manager  BUTLER.     You  think  he  can 

xt  in  his  own  determinations  and  reasonings? 

The  CHIEF  JUSTICE.     In  reference  to 


thatm 


r,  yes. 


Mr.  Manager  BUTLEB.  I  would  like  the 
judgment  of  the  Senate  upon  that. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  put  the  question  they  address  to  the  wit- 
ness in  writing,  if  any  Senator  desires  the  judg- 
ment of  the  Senate ;  if  not,  the  witness  will 
proceed. 

Mr.  THAYER.     I  ask 

Mr.  HOWARD.  I  ask  that  the  question 
may  be  reduced  to  writing,  so  that  we  may  un- 
derstand it. 

The  CHIEF  JUSTICE.  The  counsel  will 
reduce  their  question  to  writing.- 

The  question  propounded  to  the  witness  by 
the  counsel  for  the  respondent  was  read,  as 
follows : 

Stftta  what  oonclnsioDB  yoa  arrived  at  ns  to  the 
tion  given  you  by  the  President. 

Mr.  Manner  BUTLER.  That  is  not  what 
I  objected  to,  Mr.  President,  and  asked  to  have 
a  ruling  upon.  Conclusions  1  did  not  object 
to.  I  objected  to  his  putting  in  his  thoughts 
and  his  reasonings  by  which  he  came  to  his 
conclusions.  What  he  did  was  one  thing,  what 
he  thought,  and  what  he  determined,  and  what 
he  wished,  and  what  he  hoped  depend  so  much 
on  the  state  of  his  mind,  whether  lie  was  loyally 
or  disloyally' disposed  to  the  Government,  that 
I  do  not  think  it  competent. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  direct  the  witness  to  confine  himself  to  the 
conclusions  to  which  he  came  and  the  steps 
which  he  took. 

The  Wmkess.  Having  come  to  the  con- 
clusion, then,  that  the  mostespeditiousway  of 
raising  the  questions  in  controversy  before  the 
Supreme  Court  waa  to  apply  for  a  writ  of 
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Itahcas  corpus  in  case  General  Thomas'a  case 
yiBa  in  proper  shape  for  that,  I  liad  a  brief 
interview  witii  the  Attorney  General  on  Moo- 
day  morning,  and  tliis  course  met  with  bia  ap- 
proval. I  then  proceeded  to  act  in  coiyunctioQ 
■with  the  connsel  whom  General  Thomas  bad 
engaged  to   act  in   bia   defense  in   the  first 


By  Mr.  Coktis  : 

QaeiUon.  Who  was  that? 

Jliwioer.  Mr.  Merrick,  of  Washington.  In 
order,  howeyer,  to  procnre  a  writ  of  hahias 
corpus  from  the  Supreme  Court  of  the  United 
States  it  was  necessary  that  the  commitment 
ahonld  be  made  by  a  court,  and  not  by  a  judge 
at  chambers  or  a  justice  of  the  peace,  wliereas 
General  Thomas  bad  been  arrested  and  par- 
tially examined  before  one  of  the  justices  of 
tie  supreme  court  of  the  District  of  Columbia 
at  chambers,  and  had  been  held  to  appear  for 
further  examination  on  Wednesday  tne  26th 
of  February.  On  Wednesday  the  26th  the 
criminal  court  was  opened,  if  I  recollect 
aright,  the  chief  justice  presiding,  and  he  an- 
nounced that  he  would  then  proceed  to  the 
examination  of  the  case  against  General 
Thomas. 

Mr.  Manager  BUTLER.  I  haVe  the  honor 
to  object  now,  Mr.  President,  to  an^  proceed- 
ines  of  any  description  in  court  being  proved 
other  than  by  the  record  of  the  court. 

Mr.  CURTIS,  I  ask  the  witness  to  state 
what  he  did  in  court.      It  may  have  resuit«d 


a  record, i 


iulted  ii 


not  tell  whether  it  would  result  in  a  record  or 
not.  We  do  not  know  that  it  ever  got  into  a 
court  where  there  could  be  a  record.  It  may 
have  been  an  ineffectual  attempt  to  get  it  into 
a  court  where  there  could  be  a  record. 

Mr.  Manager  BUTLER.  Now,  I  call  the 
attention  of  you,  Mr,  President  and  the  Sen- 
ators, to  the  ingenuousness  of  that  speech. 
The  witness  has  exactly  testified  that  the  court 
had  opened  and  was  going  on  to  say  what  was 
done  in  court,  what  Chief  Justice  Cartter  a^ 


n  the  CI 


Mr.  CURTIS.  If  the  honorable  Manager 
will  give  way  for  a  moment,  I  say— I  intended 
to  be  so  understood  before — that  here  was  the 
chief  justice  of  the  District  sitting  in  a  magis- 
terial capacity;  he  also,  as  Mr,  Cox  has  said, 
was  there  holaing  the  criminal  court.  Now, 
we  desire  to  prove  that  there  was  an  effort  made 
by  Mr.  Cojc  to  get  this  case  transferred  from 
the  chief  justice  in  his  capacity  of  a  magis- 
trate into  and  before  the  criminal  court,  andwe 
wish  to  show  what  Mr.  Cox  did  in  order  to 
obtain  that. 

Mr.  Manager  BUTLER.  Now,  then,  I  again 
say  that  we  have  found  that  we  have  got  mto 
court  and  the  record  has  been  produced  here. 
The  witness  himself  has  E^d  that  Chief  Justice 
Cartter  announced  that  he  was  going  to  open 
the  court.  Now,  if  the  Senate  want  to  try 
Chief  Justice  Cartter,  and  whether  he  has  done 


rightly  or  wrongly,  I  only  desire  that  he  should 
have  counsel  here  to  defend  him.  I  never 
before  heard  the  proceeding  of  a  court  or  a 
magistrate  sitting  in  a  case  undertaken  to  be 
proved  in  a  tribunal  where  he  was  not  on  trial 
by  the  declarations  of  the  counsel  of  the  crimi- 
nal who  got  beaten,  or  who  succeeded,  either. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate.  Coun- 
sel will  please  reduce  the  question  to  writing. 

The  question  having  been  reduced  to  writing 
was  read  by  the  Secretary,  as  follows : 


iiAeni 


II  do  tc 


>f  the  Pre! 


rritof 


dent? 

Mr.  Manager  BUTLER.  That  is  not  the 
question  we  have  been  debating  at  all.  I  wish 
tte  proprieties  of  the  place  would  allow  me  to 
characterize  that  as  I  think  it  ought  to  he ;  bat 
that  was  not  the  question  we  were  debating.  I 
made  an  objection,  Mr.  President,  that  the 
witness  should  not  state  what  took  place  in 
court,  and  now  they  put  a  general  question 
which  evades  that. 

Mr.  EVARTS.  Our  general  question  is 
intended  to  draw  out  what  took  place  in  court. 

Mr.  Manager  BUTLER.     Then  we  object. 

Mr.  EVARTS.  Very  well ;  that  we  under- 
stand. We  do  not  wish  to  be  characterized 
about  it,  though. 

The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  question  is  admissi- 
ble   . 

Mr.  GRIMES  called  for  the  yeas  and  nays  ; 
and  they  were  ordered. 

Mr,  HOWE.  I  wish  to  have  the  question 
reported  again. 

The  Secretary  read  the  question,  as  follows: 


What  did  y< 


la  Dader  tbo  einploymea 


t  of 


Mr.  Manager  BUTLER.  I  wish  that  the 
statement  of  counsel  may  be  added  t«  that, 
"this  being  intended  to  ask  what  the  witness 
did  in  court." 

Mr.  EVARTS.  It  covers  what  he  did  every- 
where, which  includes  "  in  court." 

Mr.  Manager  BUTLER.  That  is  another 
change. 

Mr.  EVARTS.  No  change  whatever.  The 
question  has  been  read  three  times.  It  is 
intended  to  call  out  what  the  witness  did 
toward  getting  out  a  writ  of  habeas  corpus, 
and  it  cowers  what  he  did  in  court,  which  was 
the  very  place  to  do  it. 

Mr.  CURTIS.  If  auj;  change  or  addition  ie 
U>  he  made  to  the  question  we  do  not  wish  to 
have  any  equivocation  aboutthe  word  "  court," 
because  that  may  have  a  double  meaning.  What 
was  done  or  attempted  to  he  done  was  before 
the  magistrate ;  we  meant  by  that  in  the  court. 

Mr.  Manager  BUTLER.  A  judge  or  magis- 
trate sitting  judicially,  which  is  the  court  for  all 
purposes. 

Mr.  CURTIS.     "  Sitting  judicially,"  but  no( 
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Tho  CHIBP  JUSTICE.  The  Secretary  will 
read  the  qtieation  once  more. 

The  Secretary  read  as  foliows ; 

What  did  rou  do  toward  eottinB  oat  a,  writ  of 
habeai  coijjM  nndor  the  Bmuloyment  of  the  Prssl- 
dsdt? 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  SHERMAN.  Mr.  Chief  Justice,  I  de- 
sire to  state  that  my  friend  from  Missouri  [Mr. 
He^dhrson]  is  sick  and  unahle  to  attend  in 
his  place  io  the  Senate  to-day.  Ho  wished  me 
to  make  that  annotmcement. 

The  call  of  the  roll  haviug  been  concluded, 
the  result  was  announced— ye aa  27,  nays  23 ; 
as  follows ; 

YEAS— MoEsra.  Aatlioay,  Bayard,  Bnokolew,  Davis , 
Dixon,  I)oolittle,Fesaonden,  Fowler.  Erelinehuyaen, 
Grimes,  Hondrioks.  Jolinson,  McCreery.  Morrili  of 
Maine,  Morgan,  Norton,  Potterson  of  New  Hamp- 
shire, PfttWraon  of  TenneasBc.  Ross,  Saulsbary,  Sher- 
man, Spragaa,  Sttinnar,  Trumbull,  Van  Winlile, 
.Vickers.andWilley-Z7. 

NAYS-Mcasrs.  Cameron,  Catteil,  Chandler,  Conk- 
liuE,  Connees,  Craglu,  Drake,  Edmonds,  Ferry,  Har- 
lan, Howard,  Howe,  Morgan,  Morrill  of  Vermont, 
Nye,  Pomeroy.  Ramsey,  Stewart,  Thayer,  Tipton, 
Williams,  Wilson,  and  Yateg— 23. 

NOT  VOTINa-Measr3.ColB,  Corhatt.  Headorson. 
and  Wade — L 


Mr.  CURTIS,  (to  the  witness.)  State  now, 
Mr.  Cox,  what  you  did  in  order  to  obtain  a 
writ  ofAa6easco™!w,  pursuant  to  theinstruclion 
ofthePrealdent? 

AnsvKr.  When  the  chief  justice  announced 
that  he  would  proceed  as  an  examining  judge 
to  investigate  the  case  of  General  Thomas,  and 
not  as  holding  court,  our  first  application  to 
him. was  to  ai^ourn  the  inveatigation  into  the 
criminal  court  then  in  session,  in  order  to  have 
the  action  of  that  court.  After  some  little  dis- 
cussion this  request  was  refused.  Our  next 
effort  was  to  have  General  Thomas  committed 
to  prison,  in  order  that  we  might  apply  to  that 
court  for  a  habeas  corpus,  ancTnpon  hia  being 
remanded  Iw  that  court,  ifthat  should  be  done, 
we  might  follow  up  the  application  by  one  to 
the  Supreme  Court  of  the  United  States ;  but 
the  counsel  who  represented  the  Government, 
Messrs.  Carpenter  and  Riddle,  applied  to  the 
judge  then  for  a  postponement  of  the  exam- 
Mr.  Mviager  BUTLER.  Stop  a  moment. 
Does  this  also  include  what  was  done  by  the 
other  people  thereV 

The  CHIEF  JUSTICE.  It  is  an  account 
of  the  general  transaction,  as  the  Chief  Justice 
conceives,  and  comes  within  the  rule.  The 
witness  will  proceed. 

The  WiTKEsa.  The  chief  justice  having 
indicated  an  intention  to  postpone  the  exam- 
ination, we  directed  General  Thomas  to  de- 
cline giving  any  bail  for  further  appearance  and 
to  surrender  himself  into  custody,  and  an- 
nounce to  the  judge  that  he  was  m  custody, 
and  then  presented  to  the  criminal  court  an 
application  for  a  writ  of  habeoi  corpus.  The 
ooanael  on  the  other  side  shjected  that  Gen- 


eral Thomas  could  not  pat  himself  into  cus- 
tody, and  tboy  did  not  desire  that  he  should 
be  detained  in  custody.  The  chief  judge 
also  declared  that  he  would  not  restrain  Gen- 
eral Thomas  of  his  liberty  and  would  not  hold 
him  or  allow  him  to  he  held  in  custody.  Sup- 
posing that  he  must  either  be  committed  or 
finally  discharged,  we  then  claimed  that  he  be 
discharged,  not  supposing  that  the  counsel  on 
the  other  side  would  consent  to  it,  and  sup- 
posing that  would  bring  about  his  commitment, 
and  that  we  ahould  then  have  an  opportunity 
of  getting  a  habeas  corpus.  They  made  no 
objection,  however,  to  hia  final  discharge,  and 
accordingly  the  chief  justice  did  discharge 
him.  Immediately  after  that  I  went,  in  com- 
pany with  thecounsel  whom  he  had  employed, 
Mr.  Merrick,  to  the  President's  House,  and 
reported  our  proceedings  and  the  result  to  the 
President.     He  then  urged  ua  to  proceed 

Mr.  Manager  BUTLBR.  Stay  a  moment. 
Shall  we  have  anotherjnterview  with  the  Pres- 
ident put  in,  Mr  President? 

The  CHIEF  JUSTICE,  (to  the  witness.) 
What  date  was  this?     . 

The  Witness.  On  the  26th,  immediately 
after  the  proceeding  before  the  judge. 

Mr.  CURTIS.  We  propose  to  show  that, 
having  made  his  report  to  the  President  of  the 
failure  of  this  attempt,  he  then  received  from 
the  President  other  instructions  npou  this  sub- 
ject to  follow  up  the  attempt  in  another  way. 

Mr.  Manager  BINGHAM.  Do  I  under- 
stand— I  ask  for  information  of  the  counsel — 
that  this  interview  with  the  President  was  on 
the  26th-? 

The  Witness.    It  was. 

Mr.  Manager  BINGHAM.  Tw  da  s  afte 
hewasimpeachedby theHonse  f R  p  enta 
tives? 

Mr.  CURTIS.    Yes. 

Mr.  Manager  BINGHAM.  Tw  d  y  afte 
be  was  presented  here? 

Mr.  CURTIS.     Yes. 

Mr.  Manager  BINGHAM.  And  y  u  are 
asking  for  the  President's  declarat  n  afte 
he  WM  arraigned  here  for  this  m  p  e 
"    ■  ?     We  ask  the  vot      t  th   S  nate 


Mr.  CURTIS.  We  do  not  ask  for  declara- 
tions, Mr.  Manlier;  we  ask  for  acts. 

Mr.  Manager  BINGHAM.  Acts  consisting 
in  words  two  days  afterhis  arraignmentat  tiiis 
bar.  We  ask  the  vote  of  the  Senate  on  the 
question. 

Mr.  YATES.  Mr.  President,  I  ask  for  the 
vote  of  the  Senate  on  this  question. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  this  evidence  incompetent.    Thedeciar- 

Mr.  EVARTS.  Mr.  Chief  Justice,  will  you 
allow  us  to  say  a  word? 

The  CHIEF  JUSTICE.     Certainly. 

Mr.  EVARTS.  If  it  is  to  turn  on  that 
point,  which  has  not  been  discussed  in  imme- 
diate reference  to  this  question,  we  desire  to 
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be  heard.  The  offer  which  the  Chief  Justice 
aud  Senators  irill  remotaber  was  read,  and 
upon  which  the  vote  of  the  Senate  was  taken 
for  admission,  included  the  efforts  to  have  & 
habeas  corpus  proceeding  talcen,  and  also  the 
efforts  to  have  a  quo  warranto.  The  reasons 
w^r,  and  the  time  at  wluch,  and  the  circum- 
Gtances  under  wliich  tlie  habeas  corpus  effort 
was  made,  and  its  termination,  have  been  given. 
Thereupon  the  efforts  were  attempted  at  the 

r  warranto.     It  is  in  reference  to  that  that 
President  gave  these  instructions.     We 
sappose  it  is  covered  b;  the  ruling  already 

Mr.  Manager  BUTLER.  A  single  word, 
air.  The  witness  has  informed  the  court  that 
it  was  not  done  before  because  sucfi  a  proceed- 
ing could  not  be  brought  to  a  decision  under  a 
year.  The  President  was  going  to  be  impeached 
in  the  course  of  ten  or  fltteen  days,  and  so  he 
started  a  proceeding,  if  we  are  to  believe  this 
offer,  .which  was  to  have  a  conclusion  a  year 
hence  I 

The  CHIEF  JUSTICE.  The  Chief  Justice 
n-.ay  have  misapprehended  the  intention  of  the 
Senate ;  hut  he  understands  their  ruling  to  be 
in  substance  this:  that  acts  in  respect  to  the 
attempt  and  intention  of  the  President  to  ob- 
tain a  legal  decision,  commencing  on  the  22d 
of  February,  may  be  pnrsued  to  the  legitimate 
termination  of  that  particular  transaction ;  and, 
therefore,  the  Senate  has  ruled  that  Mr.  Cox, 
the  witness,  may  go  on  and  testify  until  that 
particular  transaction  came  to  a  close.  Now, 
the  offer  is  to  prove  conversations  with  the 
President  after  the  termination  of  that  effort 
in  the  supreme  cofirt  of  the  District  oftJolum- 
bia.  The  Chief  Justice  does  not  think  that  is 
within  the  intent  of  the  previous  ruling;  but  be 
will  submit  the  question  to  the  Senate.  Senators, 
you  who  are  of  the  opinion  that  this  testimony 
should  be  received  will  please  say  "ay ;"  those 
of  the  contrary  opinion,  "no."  [Putting  the 
question.]  The  Question  is  determined  in  the 
negative.    The  evidence  is  not  received. 

Mr.  CURTIS,  (to  the  witness.)  Mr.  Cox, 
after  you  had  reported  to  the  President  in  the 
manner  you  have  already  stated,  did  you  take 
any  further  step,  did  jou  do  any  further  act  in 
reference  to  raising  the  question  of  the  consti- 
tutionality of  the  ten  ure-of- office  act? 

Mr.  Manager  BUTLER.  Wait.  If  what 
the  President  did  himself,  after  he  wag  im- 
peached, after  the  26th  of  February,  cannot  be 
^ven  in  evidence,  I  do  not  see  that  what  his 
counsel  did  for  him  maybe.  That  is  only  one 
step  further. 

Mr.  EVAETS.  We  may  at  least  be  allowed 
to  pnt  the  question,  Mr.  Chief  Justii 

Mr.  Mana^r  BUTLER.    The  qui 
pnt  and  I  objected  to  it. 

Mr.  E  VARTS.    It  has  not  been  reduced  to 


The  qnestion  having  been  reduced  to  writing 
fas  read  by  the  Secretary,  as  follows : 
Aftar  roH  hoa  reported  to  the  President  .the  resnlt 
"  ■    linawrit  of  4nica.  corpiM.  did 


on  do  at 


!o  of  th 


Prefiident  ou  Satur- 
day, to  teat  the  right  of  Ur.  Staatoa  to  coDtinuo  \a 
the  office  1  and  if  ao,  state  what  the  acts  ware  I 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  this  question  is  inadmissable  within 
the  last  vote  of  the  Senate ;  but  will  put  the 
question  to  the  Senate  if  any  Senator  deairesit. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  I 
should  like  to  have  that  question  put  to  the 
Senate  :  I  think  it  a  different  one — — 

The  CHIEF  JUSTICE.  No  debate  is  al- 
lowable. Does  the  Senator  desire  the  vote  of 
the  Senate  on  the  question? 

Mr.  DOOLITTLE.     Yes,  sir. 

The  CHIEF  JUSTICE.  The  question  will 
be  read  again. 

The  Secretary  read  the  last  question  pnt  by 
the  counsel  for  the  respondent, 

Mr.  SHERMAN.  Now,  I  should  Uke  to 
have  the  fifth  article  read. 

The  CHIEF  JUSTICE.  The  article  of  the 
impeachment,  the  reading  of  which  is  called 
for  by  the  Senator  from  Ohio,  will  be  read. 

The  SecrelaiT  read  article  five,  as  follows: 

"  ThatBBid  Andrew  Johnson,  President  of  the  ITni- 
ted  States,  nnmindfulof  the  hieb  duties  of  bie  office 
and  of  hia  oath  of  office,  on  the  21st  duf  of  FebrDary, 
in  the  year  ofour  Lord  1368,  and  on  divers  other  daja 
and  times  in  said  year,  before  the  2d  dar  of  March, 
in  the  yeiir  of  our  Lord  1868,  at  'Washington,  in  the 
District  of  Columbia,  did  nnlawfully  conspire  with 
one  Loienso  Ihomaa,  and  with  other  poisons  to  the 
Honae  o(  Eeproaontativea  unknown,  to  prevent  and 
hinder  (he  ezeoutton  of  an  ast  entitled  'An  aotregn- 
latine  tbe  JfinDra  of  oertain  civil  offioea.'  passed 
Maroh  3,  ISST,  and  in  pnraaanoe.  of  latd  ooneplracy  ' 
did  qnlawfally  attempt  to  prevent  Edwin  M.  Stan  tan , 
then  and  there  being  Seoretarr  itar  the  Department 
of  'War.  duly  appointed  and  commiasioned  ander  tbe 
laws  of  the  Dniled  States  from  holding  said  oflica, 
whereby  the  Enid  AndreR  Johnson,  President  of  the 
United  Stotea  did  then  and  there  eommit  and  wus 
guilty  of  a  high  miademoanor  in  offico." 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  inquire  of  the  counsel  for  the  President 
whether  they  understand  the  question  to  be 
applicable  to  that  article  ? 

Mr.  BVARTS.     We  certainly  do. 

The  CHIEF  JUSTICE.  Is  it  asked  with  a 
view  to  obtain  evidence  bearing  upon  that 
article  of  the  impeachment? 

Mr.  EVART3.  Yes,  any  article  whatever 
that  indicates  as  part  of  his  intent  or  within 
anytimeallegedtobawithanunlawfulpurpose; 
we  propose  to  show  the  lawful  and  peaceful 
purpose. 

Mr.  HOWE.  Mr.  President;  if  proper  I 
should  like  to  have  the  first  question  addressed 
to  the  witness  on  the  stand  read  again. 

The  CHIEF  JUSTICE.  The  question  upon 
which  the  ruling  has  just  taken  place  1 

Mr.  HOWE.  No,  the 'offer  to  prove.  I 
should  like  to  have  that  read  again. 

The  CHIEF  JUSTICE.  The  offer  which 
was  made  by  the  counsel,  and  which  the  Sen- 
ate admitted,  will  Ije  read  by  the  Secretary. 
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"The  Secretary  read  aa  follows ; 

Wo  offar  to  prove  that  Mr.  Cos  vaa  employed  pre 
fessionally  by  the  President  in  the  Dresence  of  Qei 
erai  Thumas,  to  take  each  legal  proceedings  in  tb 

e  4fiectniil  to  raise  judiei ally  ti 


War  at 


St  the  G 


)rityoftlleI 


,  and  alsi 


proof  by  eridenee  of  nhat  was  done  by  the 


I  of the 


ploy 


TheCHIEF  JUSTICE.  The  discusBion  and 
the  ruling  of  the  Chief  Justice  in  respect  to  that 
■qnestion  was  in  reference  to  the  firet  article 
of  the  iiupeaohment.  Nothing  had  been  said 
about  the  fiiVh  article  in  the  discussion,  so  far 
as  the  Chief  Justice  recollects.  The  question 
is  now  asked  with  reference  to  the  fifth  article 
and  the  intent  alleged  in  that  article  to  con- 
Bpire.  The  Chief  Justice  thinks  it  ia  admissi- 
hle  with  that  view  under  the  ruling  upon  the 
first  offer.  He  will,  however,  put  the  question 
to  the  Senate  if  any  Senator  desires  it. 
Mr.  C0NNES8.    The  vote  of  the  Senate  is 

The  CHIEF  JUSTICE.  I'he  Senator  from 
California  aslts  for  the  vote  of  the  Senate. 
Senators,  you  who  are  of  the  opinion  that  the 
question  is  admissible,  and  shall  be  put  to  the 
witness,  will  say  ay 

Mr.  HOWARD  called  for  the  yeas  and  nays ; 
and  they  TPere  ordered, 

Mr,  JOHNSON.  I  ask  for  the  reading  of 
the  fifth  article.     I  was  not  in  when  it  viae 

The  Secretary  read  the  fifth  articlej  as  fol- 

"That  anid  Andrew  Johnson,  President  of  the 
United  States,  nnmindful  of  the  high  duties  of  his 
office,  nnd  of  bis  oath  of  office,  on  the  Zlst  day  of 
February,  in  the  year  of  our  Lord  186S,  and  on  divers 
Other  days  and  times  in  gud  year,  before  the  2d  day 
ofMarob.intheyearofaiU'LordlSeS.atWashingtou. 
in  the  Distriot  of  Columbia,  did  unlaw&illy  oonspire 
with  one  Lorenio  Thomas,  and  with  other  persons  to 
the  Honse  of  BepresenhitiTee  nnkaawii.  to  prevent 
and  binder  t^e  eienntlon  of  an  aet  entitlod  An  act 
regulatiae  the  tenure  of  certBiii  mvil  offloes,'  passed 
Maceh  £,  1S6T;  and  in  punuanoe  of  said  oonspiracy 
did  nnlanfnlly  attempt  lo  prevent  Bdwin  H.  Stanton . 
then  and  there  being  georetair  ibr  the  Deparlment 
of  'Wnr.  duly  appointed  and  commisiioned  nnder  the 
laws  of  the  United  Statee.  iVom  balding  said  office, 
whereby  the  said  Andrew  Johnson,  President  of  the 
United  States,  did  then  and  there  commit,  and  was 
guilty  of  a  high  misdemeanor  in  office." 

The  CHIEF  JUSTICE.  The  Secretary  will 
now  read  the  question  proposed  to  be  put  to 
the  w- 
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Juestion  being  talten  by  yeas  and  nays, 
— yeas27,  iiaj8  23i  as  follows: 
TEAS— Messrs.Anth  ony.  Bayard,  Bnokalew,  Davis, 
Dixon.  Doolittle.  Feasenden,  Fowler,  SrimeB,  Hend- 
ricks, Howe,  Johnson.  MoCreery,  Morrill  of  Maine, 
Morion,  Sorion,  Patterson  of  New  Hampshite,  ?at- 
C.  1.-2%. 


..... en.  llarlan7'H™ar'd."Moa 

Vermont.  Nye,  Pomeroy,  Ramsey,  Stewart,  Thayer, 
TiBton,  Williams,  Wilson,  and  Yates-23. 

Sot  VOTIHO— Messrs.  Cole.  Oorbett.  Henderson, 
and  Wade-4. 

So  the  question  was  decided  to  be  admissible. 

Mr.  CURTIS,  (to  the  witness.)  Now  you 
may  state  it,  Mr.  Cox. 

The  Witness.  On  thesamedaTorthenext, 
I  forget  which,  I  prepared  au  information  in 
the  nature  of  a  qao  warranto.  I  think  a  de- 
lay of  one  day  occurred  in  the  effort  to  procure 
certified  copies  of  General  Thomas's  commia- 
sion  as  Secretary  of  War  ad  inienm  and  of  the 
order  to  Mr.  Stanton.  I  then  applied  to  the 
district  attorney  to  sign  the  information  in  the 
nature  of  a  quo  warranto,  and  he  declined  to 
do  so  without  instructions  or  a  request  Irom 
the  President  or  the  Attorney  General.  .  This 
fact  was  communicated  toithe  Attorney  Gen- 
eral and  the  papers  were  sent  to  him.  We  also, 
gave  it  as  our  opinion  to  him  that  it  would  not 

Mr.  Manager  BUTLER.  Stop.  We  object 
to  the  opinion  given  by  these  gentlemen  to  the 
Attorney  General  as  tending  to  show  the  Pcea- 
ideut's  motives  or  intent. 

Mr.  CURTIS.  We  do  not  insist  upon  it  if 
the  other  side  object.  [To  the  witness.]  You 
can  now  proceed  to  state  anything  that  was 
done  after  thia  time. 

The  Witness.'  Nothing  was  done  after  this 
time  by  me.  The  papers  were  returned  to  me 
lecentlj: 

Mr.  CURTIS,  (to  the  Managers.)  The  wit- 
ness is  now  yours,  gentlemen,  for  cross-exam^ 

Mr.  CONNESS.  I  move  that  the  Senata- 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to;  and  at  the  expi- 
ration of  the  recess  the  Chief  Justice  reaumad 
the  chair  and  called  the  Senate  to  order. 

Walter  8.  Cos  cross-examined. 

By  Mr.  Manager  Btjtleb  : 

Question.  Yoa  stated  that  you  had  been.: 
practicing  law  here  in  Washington  some  twenty 

Answer.  Yes,  sir. 

Question.  Here  all  the  time?  * 

Anstoer.  Always. 

Question.  Was  any  other  counsel  aasociated 
wiUi  yon  by  the  President? 

Ansieer.  No,  sir;  not  to  my  knowledge. 

QMstion.  Were  you  counsel  in  that  case  for 
the  President  or  for  General  Thomas? 

Answer.  I  considered  myself  counsel  for  the 
President. 

Question.  Did  you  so  announce  yourself  to 
Chief  Justice  Cartter? 

Ansiuer.  I  did  not. 

Question.  Then  you  appeared  before  him  as 
counsel  for  Thomas? 
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Answm:  I  did  in  that  proceeding. 

Question.  And  he  did  not  nndeiBtand  in  any 
way,  80  far  aa  jou  know,  that  you  were  desir- 
ing to  do  anything  there  on  behalf  of  the  Pres- 
ident ? 

Answer.  I  had  mentioned  the  fact  to  Judge 
Cartter  privately,  oat  of  court,  that  I  had  been 
sent  for  and  directed  to  take  charge  of  or  insti- 
tute proceedings. 

Question.  As  counsel  for  the  President? 

Answer.  Yes,  sir;  that  I  had  been  sent  for 
by  the  President. 

Question.  Butdidyou  tell  him  that  you  were 
coming  into  hia  court  aa  counsel  for  the  Pres- 

AnsiEer.  I  did  not.  I  do  not  know  whether, 
when  I  told  him,  I  had  then  determined  to  pro- 
ceed in  that  way. 

Question.  In  any  of  the  discnasions  or  your 
action  before  the  court  did  you  inform  either 
the  couct  or  the  counsel  on  the  other  side  that 
you  desired  to  have  the  case  put  in  train  so 
that  you  could  get  f>  decision  of  the  Supreme 
Court  of  the  United  States? 

Ansicer.  I  do  not  think  I  did. 

Question.  Had  either  the  court  or  the  coun- 
sel any  means  of  knowing  that  that  was  yonr 
purpose  or  the  President's  purpose,  so  far  as 


yon 


rued? 


Answer.  In  no  other  way  than  from  our 
application  for  the  habeas  corpus  upon  our 
announcement  of  General  Thomas's  surrender 
into  custody,  so  far  as  I  am  advised.    , 

Question,  Nothing  only  what  they  might 
infer? 

Answer.  Precisely. 

QaesUon.  They  might  infer  that? 

Aiwwer.  I  had  no  conversation  with  them 
before  the  result. 

Question.  lamnotspeaiing  now  of  conver- 
sations with  counsel  outside  of  the  court,  but 
I  am  speaking  of  proceedings  in  court? 

Ausuxr.  Precisely  so. 

Question.  And  so  far  as  the  proceedings  in 
court  were  concerned — and  I  ask  for  nothing 
else — there  was  no  intimation,  direct  or  in- 
direct, that  there  was  any  wish  on  the  part  of 
tiie  President  or  the  Attorney  General  to  make 
a  case  to  test  the  constitutionality  or  the  pro- 
priety of  any  law? 

Answer.  There  was  none  that  I  remember  in 
the  presence  of  the  judge  on  the  bench  acting 
St  that  time — no  other  than  private  informa- 

Queation.  Your  private. information  to  the 
judge  I  have  not  asked  for.  Was  there  any  in 
court  to  the  counsel  whoappearedonthe  other 
Bide? 

Answer.  None, 

Question.  Then,  so  far  as  you  know,  the 
counsel  on  the  other  side  could  only  treat  this 
aa  a  question  of  the  rights  of  personal  liberty 
of  Mr.  Thomas?  [No  answer.]  Well,  sir,  it 
being  your  desire  to  have  thatquestion  tested, 
and  as  you,  appearing  for  the  Government, 
could  do  so  by  consent  of  the  prosecutor,  why 


.did  you  not  speak  to  the  prosecutor's  counsel 
and  asit  to  have  it  put  in  train  for  that  ? 

Answer.  Because  I  did  not  think  they  wonld 
consent  to  it.  We  did  not  desire  to  let  them 
know  our  object  at  the  time. 

Question.  Then,  as  I  understand  you,  you 
concealed  your  object  from  them  ? 

Answer.  We  rather  did,  I  think. 

Question.  Then  they  acted  as  they  did  act, 
whether  rightly  or  wrongly,  under  that  conceal- 
ment, did  they? 

Answer.  They  seemed  to  divine  the  object 
before  we  got  through  and  to  endeavor  to 
defeat  it. 

Question.  And  they  only  seemed  to  divine  it 
from  the  course  they  took.  That  is  the  only 
reason  they  had  for  seeming  to  divine  it? 

Answer.  Yes,  sir. 

Question.  You  say  you  prepared  the  papers 
for  an  information  in  the  nature  of  a  quo  war- 
ranto t 

Answer.  Yes,  air. 

Question.  On  what  day  was  that? 

Answer.  That  was  either  on  Wednesday,  the 
aeth,  or  the  next  day. 

Question.  The  26th  or  27th  of  February? 

Answer.  Yes,  sir ;  I  think  it  was  the  27th. 

Question.  That  was  after  the  President  was 
impeached? 

Answer.  Yes,  sir. 

Question.  Did  you  see  the  President  between 
the  time  that  you  reported  to  him  and  the  time 
when  you  prepared  this  paper? 

Answer.  I  did  not.     i  have  never  seen  him 

Question.  Yon  prepared  that  paper  and  car- 
ried it  to  the  Attorney  General,  did  you  not? 

Answer.  First,  to  the  district  attorney,  or 
rather,  I  spoke  to  him  without  presenting  the 
paper. 

Question.  You  spoke  to  him  and  he  said  he 
must  have  some  order  from  the  Attorney  Gen- 
eral or  the' President  before  he  could  act? 

Answer.  Yes,  sir. 

Question.  And  then  yon  went  to  the  Attor- 
ney General? 

Answer.  I  did  not  go  in  person ;  I  sent  the 
papers. 

Question.  Did  you  send  a  note  with  them  ? 

Answer.  I  do  not  remember. 

Question.  You  simply  sent  the  papers? 

Answer.  I  sent  a  message,  either  written  or 
verbal ;  I  do  not  know  which. 

Question.  By  whom? 

Answer.  I  think  by  Mr.  Merrick  or  Mr, 
Bradley ;  I  cannot  now  say  which. 

Question.  What  Bradley? 

Answer.  Joseph  H. 

Question.  The  elder  or  younger? 

Answer.  The  elder. 

Question.  Was  he  concepied  in  the  matter? 

Answer.  He  appeared  in  court  with  nsmerely 
as  an  adviser,  as  a  friend  of  General  Thomas. 

Question.  Joseph  H.  Bradley  appeared  in 
the  courts  of  the  District? 

AnsiBir.  lie  did  not  appear  in  his  character 
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as  ftttorney  of  the  court.  He  appeared  in  per- 
eon,  not  in  the  character  of  an  attorney. 

Question.  He  appeared  in  person,  but  did 
not  appear  as  an  attornfcy? 

Ansmer.  Yes,  sir. 

Question.  Did  he  say  anything? 

Answer.  Nothing  to  the  court  or  to  the 
judge. 

Question.  Is  this  Mr.  Bradleythe  Bame  man 
who  was  disbarred? 

Anstcer.  The  same. 

Question.  Sothathecouldnotappear.  Now, 
since  you  sent  those  papers  to  the  Attorney 
General,  have  you  ever  received  them  back  ? 

Answer.  I  have. 

Question.  When?  ■ 

Ansieer.  A  few  da^s  ago. 

Question.  By  "a  few  days  ago"  when  do  you 
mean?  Since  you  have  been  summoned  aa  a 
witness  ? 

Answer.  I  think  not^ust  before,  I  believe. 

Question.  Joat before? 

Answer.  I  believe  so. 

Question,  Preparatory  to  your  being  sum- 
moned aa  a  witness? 

Answer.  Not  that  I  am  aware  of. 

Question.  After  or  before  this  case  was 
opened ;  before  or  after  the  trial  began? 

Anstcer.  After. 

Question.  How  long  after. 

Answer.  I  cannot  say.  I  think  it  was  four 
or  five  days  ago,  as  near  as  I  can  come  to  it. 

Questwn.  Had  yon  any  communicationwith 
the  Attorney  Gieneral  about  them  between  the 
time  you  sent  them  and  the  time  when  you 
received  them ;  I  do  not  aek  what  the  commu- 
nication was;  I  only  ask  the  fact  whether  you 
had  any  communication? 

Answer.  None  in  person. 

Question.  Had  yon  any  i 

Answer.  No,  sir. 

Question.  Then  you  had  none 
ifyon  had  none  either  in  person  ,.  —  -..„. 

Answer.  Yes,  sir;  throngh  Mr.  Merrick,  to 
whom  it  was  more  conTenient  to  see  him  than 


'riling? 


1  any  way, 


Question.  So  yon  can  only  know  by  what 
Mr.  Merrick  said  ? 

Answer.  That  is  all. 

Question.  Of  that  1  will  not  ask  you ;  you 
say  the  papars  were  returned  to  yon.  Where 
are  they  now? 

Answer.  I  have  them  in  my  pocket. 

Question.  Were  they  not  returned  to  youfor 
the  puiTiose  of  your  having  them  when  you 
should  be  called  as  a  witness  ?  Do  you  not  so 
anderstand  it?  • 

Answer.  No, sir;  theycamewithameaaage? 

Question.  How  aoon  before  you  were  sum- 
moned? 

Answer.  Notmorethanadayortwo,  I  think. 

Question.  On  the  same  day? 

Answer.  I  think  a  day  or  two  before ;  I  am 
not  tery  sure. 

Question.  To  yonr  knowledge  have  those 
papers,  up  to  the  hour  in  which  we  are  Speak- 


ing, been  preaented  to  any  judge  of  any  court? 

Answer.  They  have  not. 

Qvistion.  Up  to  thehorfrthatwe  arespeak- 
ing  have  youbeendireeted  either  by  the  Attor- 
ney General  or  (he  President  to  present  that 
application  to  any  judge  of  any  court  ? 

Answer.  The  paperscame  to  me  with  a  direc- 
tion that  Mr,  Merrick  and  myself  should  ose 
Our  discretion. 

Question.  Theycamewith  a  written  message? 

Answer.  No;  a  verbal  one,  throngh  Mr. 
Merrick  to  me,  or  rather  it  was  communicated 
to  him,  and  hy  him  to  me. 

Question.  But  Mr.  Merrick,  if  I  onderstand 
you,  was  not  aasociated  with  you  in  this  pro- 
ceeding as  counsel  for  the  President,  because 
I  asked  yon  if  the  President  had  any  other 
counsel  ? 

'Answer.  He  was  not,  as  I  understood  it;  he 
waa  counsel  for  General  Thomas. 

Question.  Was  this  a  movement  on  the  part 
of  General  Thotaaa? 

The  Witness.     Which  movement? 

Mr.  Manager  BUTLER.  This  movemeot 
for  an  information  in  the  nature  of  a  quo 
■warranto  ? 

Answer.  It  waa  not.  It  would  be  on  the 
part  of  the  United  States  on  his  relation. 

Question.  On  the  relation  of  General 
Thomas? 

Answer.  Yes,  sir. 

Question.  Now,  sir,  have  you  received  in 
writing,  orverbally  to  yourself,  any  directions, 
either  from  the  President  or  the  Attorney  Gen- 
eral, to  file  those  papers  ? 

Answer.  No  poaitive  directions. 

Question.  Any  positive  or  unpositive  from 
him  to  you? 

Answer.  Not  immediately. 

Question.  I  do  not  mean  through  Mr.  Mer- 
rick? 

Answer.  The  only  communication  Ireceived 
was  through  him. 

Question.  Now,  sir,  if  you  please,  state  from 
whom  did  Mr.  Merrick  bring  jou  a  direction 
or  communication  ? 

Answer.  Prom  the  Attorney  General. 

Question.  Who?  Use  names,  if  you  please. 

Answer.  The  Attorney  General,  Mr.  Slan- 

Question.  Fire  days  ago  I  Mr.  Stanbery 
resigned  as  Attorney  General,  we  have  heard, 
some  fortnight  ago  or  more.  How  could  it 
come  to  you  from  the  Attorney  General  five 
days  ago? 

Answer.  I  mean  Mr.  Stanbety. 

.Question.  You haveneverreceivedany direc- 
tion, even  through  Mr.  Merrick,  fromtheAttor- 
ney  General,  but  some  sort  of  direction  from 
the  President's  counsel,  throngh  Mr.  Merrick? 

Answer.  All  I  received  was 

Question.  Excuseme;  justhearmyquestion? 

The  Witness.  Repeat  it,  if  you  please. 

Mr.  Manager  BUTLER.  Have  you  received 
any  communication,  through  Mr.  Merrick  or 
anybody  elseifitom  the  Attorney  General  of  the 
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United  States — not  the  resigned  Attorney  Gen- 
eral of  the  United  Slates? 

Anamr.  I  have  not  from  any  otber  person 
than  Mr.  Statibery. 

Question.  And  you  have  oot  received  any 
from  hira,  either  verbally  or  otherwise,  while 
he  waa  Attorney  General? 

Ansuier.  I  have  not. 

Question.  When  yon  sent  in  the  papers  was 
he  then  Attorney  General? 

Answer.  I  believe  so. 

Question.  Will  you  not  think,  and  make 
yourself  certain  on  that  point? 

Answer.  I  do  not  know  when  he  resigned. 
If  you  can  Inform  me  when  that  was  I  can 

Question.  And  the  resignation  made  no 
difference  in  your  action,  so  that  you  do  not 
remember  it?  • 

Ansu!er.  I  do  not  think  he  could  have  re- 
wgned  at  that  time.  I  am  very  sure  that  the 
papers  were  sent  to  him  within  two  or  three 
days  afler  the  discharge  of  General  Thomas. 

Question.  And  wore  returned  by  him  to  you 
four  or  five  days  ago  ? 

Answer.  I  cannot  be  precise  aa  to  that — five 
or  six  days,  or  four  or  five  days. 

Question.  Long  after  he  resigned,  at  any 
rate?  . 

Answer,  I  believe  it  was. 

Question.  So  that  when  you  told  us  that  Mr. 
Merrick  had  brought  a  communication  from 
the  Attorney  General  you  meant  from  Mr. 
Stanbery? 

Ansu>er.  I  did. 

Question.  And  you  have  received  no  com- 
munication from  the  President  or  from  the 
Attorney  General  as  to  what  should  be  done 
with  those  proceedings? 

Answer.  No,  sir. 

Question.  Then,  so  fer  as  you  know,  since 
TOO  have  prepared  those  papers,  there  has  not 
been  any  direction  or  any  effort  from  the  Pres- 
ident or  the  Attorney  Genera! — leaving  out  Mr. 
Stanbery,  for  he  is  not  Attorney  General  now— 
from  the  President  or  the  Attorney  General  to 
have  anything  done  with  those  papers? 

Answer.  There  has  been  no  direction,  and 
tiiere  has  been  no 

Question.  Communication? 

Answer.  Communication  to  me  since  the 
papers  were  forwarded  to  the  office  of  the 
Attorney  General. 

Question.  Now,  sir,  we  will  go  to  the  court 
for  a  moment.  Did  not  Mr.  Merrick  or  your- 
self make  the  motion  to  have  Mr.  Thomas  dis- 
charged ? 

Answer,  We  did. 

Question.  Had  he  not  been  in  custody  under 
Ids  recognizance  up_  to  the  time  of  that  motion  ? 

Answer.  We  claimed  that  he  waa,  but  the 
other  side  denied  it. 

Question.  And  to  settle  that  question  you 
moved  his  discharge? 

Answer.  Yes,  sir. 

.QfKdion.  And  that  was  granted? 


Answer.  It  was. 

Question.  Did  you  make  that  motion? 

Answer.  I  did. 

Question.  So  that,  !■  fact,  General  Thomas 
was  discharged  hy  the  court  from  custody  on 
the  motion  of  the  President's  counsel? 

Mr.  CURTIS.  He  has  not  said  "from 
custody," 

The  Witness.  Discharged  from  further 
attendance. 

By  Mr.  Manager  Butler; 

Question.  Excuse  me.  If  he  was  not  dis- 
charged from  custody,  what  was  he  discharged 
from? 

Answer.  He  was  discharged  from  the  com- 
plaint or  from  any  further  detention  or  exam- 

Question.  Prom  "further  detentioni"  He 
could  not  be  detained  without  being  in  cus- 
tody? 

Answer.  Not  very  well. 

Mr.  Manager  BUTLER.  I  thought  not, 
when  I  was  interrupted  by  the  learned  counsel 
on  that  point. 

The  Witness.  He  was  discharged  from  the 
complaint,  I  presume. 

Question.  Then  I  will  repeat  the  question  at 
the  point  at  which  I  was  interrupted ;  whether, 
in  fact,  Mr.  Thomas  was  not  discharged  from 
custody,  from  detention,  from  further  being 
held  to  answer  upon  that  complaint,  by  the 
motion  of  the  President's  counsel? 

Answer.  He  was. 

Question.  Now,  then,  was  that  information 
signed  by  any  Attorney  General,  past,  current, 
or  to  come,  so  far  as  you  know? 

Answer.  It  was  not. 

Richard  T.  Meabioe  sworn  and  examined. 

By  Mr.  Ctbtis: 

Question.  Where  do  you  reside? 

Answer.  In  Washington  city. 

Question.  And  what  is  your  profession? 

Answer.  I  afii  a  lawyer  by  profession. 

Question.  How  long  have  you  been  in  that 
profession? 

Answer.  Nineteen  or  twenty  years,  or  over. 
In  1847  I  was  admitted. 

Question.  Were  you  employed  professionally 
in  any  way  in  connection  with  the  matter  of 
General  Thomas  before  Chief  Justice  Cartter? 

Answer.  I  was  employed  by  General  Thomas 
on  the  morning  of  the  22d  of  February,  to  con- 
duct the  proceeding  instituted  against  him, 
and  which  brought  nim  before  Chief  Justice 
Cartter. 

Question.  In  the  qourse  of  that  day,  the  22d 
of  February,  did  you  have  an  interview,  in 
company  with  General  Thomas  or  otherwise, 
with  thePresident  of  the  United  .States  ? 

Answer.  Alter  theaclJon  taken  by  the  Chief 
Justice  on  the  case  sitting  at  chambers  on  the 
morning  of  the  22d,  at  the  instance  of  General 
Thomas,  I  went  to  the  President's  House  for 
the  purpose  of  taking  to  the  President  the  affi- 
davit and  the  bond  filed  by  General  Thomas, 
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and  communicatiDg  to  the  President  what  had 
transpired  in  regard  to  the  case. 

Question.  Did  you  communicate  to  him  what 
had  transpired? 

Answer.  I  did. 

Mr.  Manager  BUTLER.  I  did  not  under- 
stand what  the  question  was. 

Mr.  CUETIS.  The  question  is,  did  he  eom- 
muiiieate  to  the  President  what  had  transpired 
in  regard  to  the  case? 

Mr.  Manager  BUTLER.  I  aubmit,  Mr. 
President,  that  that  is  wholly  immaterial. 
The  Senate  ruled  ia  the  President's  acta  in 
employing  Mr.  Cox  as  his  counsel.  Those 
were  his  acts.  Butwhat  communication  took 
place  between  him  and  Mr.  Merrick,  whoyery 
frankly  tells  us  here  he  was  employed  by  Gen- 
eral Thomas  as  his  counsel,  I  think  cannot  be 
evidence. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  the  evidence  is  cumulative  only,  and  is 
admissible.  He  will  put  the  question  to  the 
Senateif  any  Senator  desires  it.  The  counsel 
will  reduce  their  questioD  to  writing. 

Mt.  Manager  BUTLER.  Upon  the  whole  I 
will  not  press  the  objection. 

The  CHIEF  JUSTICE.  The  objection  is 
withdrawn. 

Mr.  CURTIS,  (to_  the  witness.)  State 
whether  yon  communicated  t*  the  President, 
in  the  presence  of  General  Thomas,  what  had 
transpire!  in  leEerence  to  tbe  easel 

Ansvier.  My  recollection  is  that  I  communi- 
cated what  had  transpired  to  the  President  in 
the  absence  of  General  Thomas  in  the  first  in- 
stance, for  he  was  not  at  the  Executive  Man- 
sion when  I  called ;  but  during  the  interview 
General  Thomas  arrived,  and  the  same  com' 
munication  was  again  made  in  a  general  coq- 
veraation,  in  which  the  Attorney  General,  Mr. 
Stanbery,  the  President,  General  Thomas,  and 
myself  participated. 

Question.  I  wish  now  you  would  state  whether, 
either  from  the  President  himself,  or  from  the 
Attorney  General  in  his  presence,  you  received 
any  instructions  or  suggestions  as  to  the  course 
to  be  pursued  by  you  in  reference  to  General 
Thomas's  case? 

Mr.  Manager  BUTLER.     Stay  a  moment. 

By  Mr.  CuKTis: 

QaesiioT*.  In  the  first  ^lace  you  may  fix,  if 
you  please,  the  hour  ot  the  day  when  this 
occurred  on  the  22d? 

The  Witness.  The  Manager  signified  to  me 
to  stop. 

Mr.  Manager  BUTLER.     What  date  wasit? 

The  Witness.     The  22d  of  February. 

By  Mr.  Ccrtis: 

Question.  Now,  the  hour  of  the  day,  as  near 
as  you  can  fix  it? 

Answer.  I  think  the  proceedings  before 
Chief  Justice  Cartter  at  chambers  took  place 
between  ten  and  half  past  ten  o'clock ;  to  the 
best  of  my  recollection  about  ten  o'clock. 
Immediately  after  they  terminated,  (and  they 
extended  tlmjugh  only  a  very  brief  period,  for 


smploying,  i 

0  do  anything;  but  it 
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it  was  simply  to  give  a  bond,)  I  ordered  copies 
of  the  papers  to  be  made,  and  as  soon  as  they 
were  made  I  took  them  to  the  Executive  Man- 
sion. 1  think  it  occupied  probably  from  thirty 
minutes  to  an  hour  to  make  the  copies,  aqd  my 
impression  is  that  I  reached  the  Executive 
Mansion  by  noon. 

Question.  Now,  you  can  answer  the  residue 
of  tlie  question,  whether  you  received  either 
from  the  President  himself,  or  the  Attorney 
General  in  the  presence  of  the  President,  any 
directions  or  suggestions  as  to  the  course  to  be 
taken  by  you  as  counsel  in  that  case? 

Mr:  Manager  BUTLER.  Do  you  ask  now 
for  the  conversations? 

Mr.  CUKTIS.  I  ask  for  suggestions  or 
directions  to  this  geutleman.  1  do  not  go 
outside  of  those. 

Mr.  Manager  BUTLER.     I  think  those  are 
conversations,  and  I  do  not  think  they  ci 
put  in.     This  was  not  r"     '"' 
other  case,  a  counsel  t 
was  giving  directions 
counsel  should  try  his  e. 

Mr.  CURTIS.  1  suppose  it  depends  en- 
tirely upon  what  was  said.  They  might 
amount  to  verbal  acts,  as  they  are  called  in 
the  books ;  and  if  this  gentleman  so  received 
and  acted  upon  them  I  suppose  they  then  pass 
out  of  the  range  of  mere  talk  or  declarations. 
The  question  is  whether  he  received  instruc- 
tions or  Buggestvons  from  the  President  or  llie 
Attorney  General. 

Mr.  Manager  BUTLER.  It  will  be  per- 
ceived that  the  difficulty  is  this;  it  is  not  a 
mere  question  of  the  difference  between  acta 
and  declarations,  although  declarations  make 
it  a  remove  further  ofF;  but  my  proposition  ia 
that  the  President's  acts  in  directing  General 
Thomas's  counsel  to  defend  General  Thomas, 
his  client,  not  being  employed  by  him,  the 
President,  cannot  be  evidence,  whether  re- 
garded as  acts  or  as  declarations.  That  is  all. 

Mr.  EVARTS.  Itdoes  not foUowthat these 
instructions  were  to  defend  Mr.  Thomas.  The 
point  of  the  inquiir  is  that  the  instructions 
were  to  make  investigations  in  this  proceeding 
whether  steps  could  be  taken  in  behalf  of  the 
President.  You  cannot  anticipate  what  the 
answer  is  to  be  by  the  objections.  We  offer  to 
show  that  the  Attorney  General,  in  the  pres- 
ence of  the  President,  after  this  report  of  the 
situation  that  was  opened  by  the  existence  of 
this  case  of  General  Thomas,  gave  certain 
directions  to  this  gentleman  of  the  profession 
in  reference  to  grafting  upon  that  case  the 
means  of  having  a  habeas  corpus. 

Mr'.  Manager  BUTLER.  I  do  not  propose 
to  argue  it.  The  statement  of  it  ia  enough. 
General  Thomas's  lawyer  goes  to  the  Presi- 
dent;  the  President  has  no  more  right  to  direct 
General  Thomas's  lawyer  than  he  has  to  direct 
me ;  and  thereupon  the;  do  not  offer  even  the 
declarations  of  the  President,  but  they  offer 
now  the  declarations  of  the  President's  lawyer. 
Attorney  General  Stanbery,  and  you  are  asked 
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to  alloir  hia  counsel  to  put  his  declarations  aa 
part  of  thia  defense.  If  that  is  allowed  to  go 
in  no  argument  on  earth  can  be  of  any  avail. 
-  The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 

The  offer  of  proof  was  reduced  to  writing 
and  sent  to  the  desk. 

The  CHIEF  JUSTICE.  TheSecretarjwiU 
read  the  question  propounded  by  the  counsel 
for  the  President. 

The  Secretary  read  as  follows ; 
We  offer  to  prove  that  about  the  hour  of  tnelre 
Doon,  on  the  22d  of  February,  upon  the  first  oomma- 
Dieation  to  the  Prealdent  of  the  gitnation  of  General 
Ihomas'l  oaae.  the  Preddent^  or  the  Attorned  Sen- 
eralia  his  preBeuee,  sure  the  attonieyieertsiiidiieo- 
tione  M  to  obtaining  a  wilt  of  itAeat  eormi  tin  the 
pnTpoaeOfteillogJudlid^y  the  richt  of  Mr.  Stanton 
to  eontinne  to  hold  the  office  of  Secretary  of  War 
against  the  authority  of  the  President. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  this  evidence  admissible  within  the  rule 
already  determined  by  the  Senate.  He  will 
submit  the  question  to  the  Senate  if  any  Sen- 
ator desires  it.  [Aflera  pause.]  The  witness 
mt^  answer  the  question. 

The  WiTNEsa.  I  ahoulii  like  to  have  the 
question  read.  . 

Mr.  CURTIS.  The  question  is,  whether  the 
President,  or  the  Attorney  General  in  his  pres- 
ence, gave  you  any  instructions  in  respect  to 
proceedings  to  obtain  a  writ  of  habeas  anpns  to 
test  the  right  of  Mr.  Stanton  to  hold  the  office 
of  Secretary  contrary  to  the  will  of  the  Presi- 
dent? 

Answer.  The  Attorney  General,  upon  learn- 
ing from  me  the  situation  of  the  ease,  aaked 
if  it  was  poaajble  in  any  way  to  get  it  to  the 
Supreme  Court  immediately.  I  told  hira  I  was 
not  prepared  to  answer  that  question.  He 
then  said;  "Look  at  it'and  see  whether  you* 
can  take  it  up  to  the  Supreme  Court  immedi- 
ately upon  a  habeas  corpus  and  have  a  decision 
from  that  tribunal. "     I  told  him  I  would. 

Qttestion.  Subsequent  to  this  time  did  you 
come  in.  communication  with  any  gentleman 
acting  as  counsel  for  the  President  in  reference 
to  this  matter,  and  who  was  that  gentleman, 

Mr.  JOHNSON.  What  is  the  question? 
We  did  not  hear  it. 

Mr.  CUBTIS.  The  question  is,  whether, 
Bnbsequent  to  this  time,  he  came  into  commu- 
oicatJon  with  any  other  legal  gentleman  acting 
as   counsel  for  the   President,   and  who   he 

Answer.  I  examined  the  question  as  re- 
quested by  the  Attorney  General,  and  on  the 
evening  or  afternoon  of  the  2£d,  and  I  think 
Within  two  or  three  hours  after  I  had  seen  him, 
1  wrote  him  a  note. 

Mr.  Manager  BUTLER.  We  will  not  have 
the  contenteof  that  note  unless  it  is  ruled  in. 

The  Witness,  I  paused,  sir,  that  jou  might 
objeet. 

By  Mr.  Curtis  : 

QuestioH.  Stating  the  result  of  that  examin- 
ation? 


Answer.  Stating  the  result  of  that  e: 

Mr.  Manager  BUTLER.  Whatever  was  in 
that  note,  you  will  not  state  it. 

The  Witness.     That  was  all  the  contents. 

Mr.  Manager  BUTLER.  Nothing  will  be 
stated  unless  the  Senate  rules  it  in. 

By  Mr.  Curtis  ; 

Question.  You  wrote  him  a  note  on  thia 
subject? 

Ansiper.  I  wrote  him  a  note  on  this  subject, 
and  on  the  following  Monday  or  Tuesday,  this 
being  Saturday,  I  met  Mr.  Cos,  who  was  the 
counsel  of  the  President,  as  I  understood,  and 
in  consultation  with  him  I  communicated  to 
him  the  conclusions  to  which  I  had  arrived  in 
the  course  of  my  eiamination  on  ths  Saturday 
previous,  and  we,  having  come  to  the  same 
conclusion,  agreed  to  conduct  the  ease  together 
in  harmony  with  a  view  of  accomplishing  the 
contemplated  result  ofgetting  it  to  the  Supreme 
Court  on  a  habeas  corpus. 

Question.  State  now  anything  which  you 
and  Mr.  Cos  did  for  the  purpose  of  accom- 
plishing that  result? 

Answer.  Having  formed  our  plan  of  pro- 
ceeding, we  went  into  court  on  the  day  on 
which,  according  tci  the  bond.  General  Thomas 
before  Judge  Cartter  at  chambers. 


It  day  was  that? 

s,  I  think,  on  Wednes- 

t  mistaken.      Shall  I 

3  it  regards 


Mr.  JOHNSON. 

TheWiTNBSS.  Thatwi 
day,  the  26th,  if  I  am  ni 
state  what  transpired? 

Mr.  CURTIS.    Yes,  ! 

Mr.  Manager  BUTLER.  I  respectfully  sub- 
mit once  again,  Mr.  President,  that  the  acts  of 
General  Thomas's  counsel  under  the  direction 
of  the  Attorney  General,  after  the  President 
was  impeached,  cannot  be  put  in  evidence. 

The  Witness,  (to  counsel.)  Will  you  allow 
me  to  n:   '  "      " 


in  contact  with  any  one  representing  the  Prea- 
ldent. I  should  have  stated  that  on  Tuesday 
night,  by  appointment,  I  had  an  interview  with 
the  Attorney  General  upon  the  subject  of  this 
case  and  the  proceedings  to  be  taken  on  the 
following  day. 

Mr.  Manager  BUTLEB.  I  do  not  see  that 
that  alters  the  <]^uestion,  which  I  desire  may  be 
reduced  to  writing,  if  it  is  ever  to  be  done,  be- 
fore I  argue  it ;  becauae  I  have  argued  one  or 
two  questions  here,  and  then  another  ques- 
tion appeared  when  it  came  to  be  rednced  to 
writing. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  question  to  writing. 

The  question  was  reduced  to  writing,  and 
read  by  the  Secretary,  ae  follows: 

What,  if  anything,  did  you  and  Mr.  Cos  do  in  refer- 
ence to  aooomjilishingthe  result  you  have  spoken  of? 

Mr.  Manager  BUTLER.    Does  that  include 
what  was  done  in  court? 
Mi.  CURTIS.    Itiaclud^g  what  was  done 
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kj  the  cWef  instine  as  a  magistrate  or  in  court, 
if  it  is  so  termed. 

Mr.  Manager  BUTLER.  lauppoaetiatthat 
must  be  termed  a  court. 

Mr.  EVASTS.  It  is  the  same  questioa  which 
was  put  to  the  other  witneaa. 

Mr.  Manager  BUTLER.  No ;  it  is  another 
person. 

Tlie  CHIEF  JUSTICE.  Does  the  Manager 
object  to  tbe  question  as  proposed  ? 

Mr.  Manager  BUTLER.     Yes,  sir. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  is  competent,  but  he  will  put  the 
(juestion  to  the  Senate  if  any  Senator  desires 
it.  [After  a  pause,  to  the  witness.]  Answer 
the  question. 

The  Witness,  (to  the  Secretary.)  Read  me 

The  Secretary  read  the  question. 
■     The  Witness.     To  answer  that  question  it 
is  necessary  that  T  should  state  what  transpired 
before  the  judge  at  chambers  and  in  court  on 
Wednesday ;  !or  all  that  we  did  was  done  to 
accomplish  that  result- 
Mr.  CURTIS.     Go  on. 
The  Witness.     Shall  I  state  it? 
Mr.  CURTIS.    Yes. 

A)isiBer,  We  went  into  the  room  in  the  City 
Hall  in  which  the  criminal  court  holds  its  ses- 
sion in  the  morning.  Chief  Justice  Cartter  was 
then  holding  the  term  of  the  criminal  court, 
and  the  criminal  court  was  regularly  opened. 
After  some  business  in  the  criminal  court 
was  discharged  the  chief  justice  announced 
that  be  was  ready  to  hear  the  case  of  General 
Thomas.  The  question  was  then  suggested 
whether  it  was  to  be  heard  in  chambers  or 
before  the  court.  The  chief  justice  said  he 
would  hear  it  as  at  chambers,  the  criminal 
court  not  having  then  been  adjourned.  The 
case  was  thereupon  called  up.  The  counsel 
appearing  for  Mr.  Stanton  or  for  the  Govern- 
ment, Messrs.  Carpenter  and  Riddle,  moved 
that  the  case  be  continued  or  postponed  until 
the  following  day  on  the  ground  of  the  absence 
of  one  or  two  witnesses,  I  think,  and  on  the 
additional  plea  of  Mr.  Carpenter's  indisposi- 
tion. To  that  motion,  after  consultation  with 
my  associate,  Mr.  Cox,  and  Mr.  Joseph  H, 
Bradley,  who  appeared  in  person  as  advisory 
counsel  Jbr  General  Thomas,  I  rose  and  ob- 
jected to  the  postponement,  stating  that  I  was 
constrained  to  object,  notwithstanding  the  plea' 
of  personal  indisposition,  to  which  I  always 
yielded ;  but  I  objected  now  for  the  reason  that 
this  was  a  case  involving  a  question  of  great 
public  inferesli  which  the  harmonious  action 
of  the  Government  rendered  it  necessary 
should  be  speedily  determined.  I  elaborated 
the  view.  Mr.  Carpenter  replied,  representing 
that  there  could  be  no  detriment  to  the  public 
service,  and  he  earnestly  urged  the  court  to  a 
postponement.  The  chief  justice  thereupon 
said — I  think  he  remarked  that  it  was  the  first 
time  he  knew  of  a  case  in  which  the  plea  of  a 
personal  indlsposltloij  of  counsel  wa^  not  ac- 
ceded to  by  the  other  side,  that  it  was  generally 


sufficient,  and  went  on  to  remark  upon  the 
motion  further  in  such  a  manner  that  I  con- 
cluded he  would  continue  the  case  until  the 
following  dayj  and  as  soon  as  we  saw  that  he 
would  continue  the  caae  until  the  following  day 
we  brought  forward  a  motion  that  it  be  then 
adjourned  from  before  the  chief  justice  at 
chambers  to  tbe  chief  justice  holding  the 
criminal  court.  That  question  was  argued  by 
counsel,  and  overruled  by  the  court. 

Mr.  JOHNSON.     Bythe  court? 

The  Witness.  By  the  judge  at  chambers, 
not  by  the  court.  I  then  submitted  to  the 
judge 

Mr._  Manager  BUTLEB.    Mr.  Presiden    ' 


under  our  objection,  and  under  the  ruling  of 
the  presiding  officer. 

The  GHIBP  JUSTICE.  It  goes  in  under 
the  direction  of  the  Senate  of  the  United 
States.     [To  the  witness.]     Proceed,  sir. 

The  WiTNEaa.  We  then  announced  to  tbe 
judge  that  General  Thomas's  bail  had  sur- 
rendered him,  or  that  he  was  In  custody  of  the 
marshal,  and  the  marshal  was  advancing  to- 
ward him  at  the  time.  I  think  that  Mr.  Brad- 
ley or  Mr.  Cox  handed  me,  while  on  my  feet, 
and  while  I  was  making  that  announcement, 
the  petition  for  a  Jtt^eas  corpus,  which,  I  then 
presented  to  the  criminal  court,  which  having 
opened  in  the  morning,  had  not  yet  adjourned, 
and  over  which  Chief  Justice  Cartter  was  pre- 
siding;. I  presented  the  habeas  corpus  to  tbe 
criminal  court. 

Mr.  CURTIS.     The  petition? 

Th6  WiTifEsa,  The  petition  for  a  habeas 
corpiutotbe  criminal  court,  representing  that 
General  Thomas  was  In  custody  of  the  mar- 
shal, and  asked  that  it  should  be  heard. 

Mr.  Manager  BUTLER.  Was  that  petition 
in  writing  ? 

The  Witness,  That  petition  was  In  writing, 
I  believe.  As  I  said,  it  was  handed  to  rae  by 
one  of  my  associates,  and  If  my  recollection 
serves  me  aright  I  have  seen  the  petition  since, 
and  it  was  not  signed.  When  handed  to  me 
General  Thomas  and  Mr.  Bradley  were  sitting 
immediately  behind  me,  and  after  reading  it  I 
laid  It  down,  and  I  believe  it  was  taken  up  by 
some  of  the  reporters  and  not  regained  for  half 

By  Mr.  CiTKris  : 

Question.  Well,  sir,  after  you  had  read  it 
what  occurred  ? 

Ansvxi:  After  I  had  read  it  a  discussion 
arose  upon  tie  propriety  of  the  petition  and 
the  regularity  of  the  time,  in  regard  to  the  time 
of  its  presentation.  The  counsel  upon  the  other 
side  contended  that  General  Thomas  was  ifot 
In  custody,  and  that  it  was  a  remarkable  case — 
I  remember  that  expression,  I  think,  of  Mr. 
Carpenter's — for  an  accused  party  to  insist 
upon  putting  himself  in  jailor  mcustody.  We 
contended  that  be  was  In  custody.  The  chief 
Justice  ruled  that  he  was  not  in  custody  at  ail, 
and  that  he  did  not  purpo^^p  to  put  bira  in  ctis- 
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tody.  The  counael  upon  the  other  aide  further 
stated  that  they  desired  neither  that  he  ahonld 
be  put  in  cuatoaj  nor  that  he  should  give  bond, 
because  tbey  were  certain,  from  his  character 
ftud  position,  that  he  would  be  here  to  answer 
any  chaise  that  might  be  brought  against  him. 
The  chief  justice  replied  that,  in  view  of  the 
statements  made  by  the  counsel,  be  should 
neither  put  him  in  custody  nor  demand  bond, 
and  was  himself  eatisGed  tliere  was  no  necessity 
for  pursuing  either  course.  We  then  remarked, 
"  If  he  is  not  in  custody  and  not  under  bond 
he  is  discharged."  I  think  some  one  said, 
"  He  is  then  discharged ;  "  and  thereupon,  in 
order  that  there  might  be  a  decision  in  refer- 
ence to  the  alternatives  presented  of  bis  being 
placed  in  custody  or  discharged  upon  the  rec- 
ord, we  moved  for  his  discharge  in  order  to 
bring  up  the  question  officially  of  his  commit- 
ment.    He  was  thereupon  dischargeii. 

Mr.  CURTIS.  I  believe  that  is  a!l  we  wish 
to  examine  Mr.  Merrick  upon. 

Cross-examined  by  Mr.  Manager  ButJ:ER  : 

Question.  Were  you  counael,  Mr.  Merrick, 
for  Surratt  ? 

Answer.  I  was,  sir. 

Question.  Was  Mr,  Cox? 

JnstfTer.  He  was  not. 

Question.  Was  Mr.  Bradley,  who  was  advis- 
ory counsel  in  this  proceeding? 

Answer.  He  was. 

Question.  When  you  got  to  the  Executive 
Mansion  that  morning  Thomas  was  not  there, 
you  tell  us? 

Answer.  Itbinknot.  Tbatis  my  recollection. 

Question.  Did  you  lesrn  whether  hehad  been 

Answer.  I  do  not  recollect  whether  I  did  or 
not.  Had  I  so  learned  I  probably  should  have 
recollected  it. 

Qtiestion.  Did  you  not  iearn  that  Thomas 
was  then  over  at  the  War  Department'/ 

Ansmer.  I  do  not  recollect  that  I  did,  and 
think  I  did  not. 

Question.  Did  you  not  learn  when  he  re- 
turned that  he  had  come  from  the  War  Depart- 

Answer.  I  do  not  recollect. 
Mr.  Manager  BUTLER.     I  will  nottaxyour 
want  of  recollection  anyfurther.    [Laughter.] 

Edwin  0.  Peuein  sworn  and  examined. 

By  Mr.  Evarts  ; 

Question.  Where  do  jou  reside  ? 

Ansietr.  I  reside  on  Long  Island,  near  Ja- 

Question.  How  long  have  you  been  a  resi- 
dent of  that  region? 

'  Answer.  I  have  been  a  resident  of  Long 
Island  over  ten  years. 

Qaestion.  Previous  to  that  time  where  had 
you  resided? 

Ansv>er.  Memphis,  Tennessee. 

Question.  Are  you  personally  acquainted 
with  the  President  of  the  United  States  ? 

Answer.  lam. 


Question.  And  for  how  long  a  time  have  yon 
been  so  personally  acquainted  with  him? 

Answer.  I  knew  Mr,  Johnson  in  Tennessee 
for  several  years  beforo4l  left  the  State,  having 
met  him  more  particularly  upon  the  stump  in 
political  campaigns,  I  being  a  Whig  and  be  a 

Question.  And  has  that  acquaintance  con- 
tinued until  the  present  time  ? 

Answer.  It  has. 

Question.  Were  you  in  the  city  of  Washing- 
ton in  the  month  of  February  last  ? 

Answer.  I  was. 

Question,  And  for  what  period  of  time? 

Answer.  I  came  here,  I  think,  about  the  1st 
day  of  February,  or  near  that  time,-  and  re- 
mained until  about  the  Ist  of  March  or  last  of 
February. 

Question.  During  that  time  were  you  at  a 
hotei  or  at  a  private  residence  ? 

Answer.  At  a  private  boarding-house. 

Question.  Did  you  have  an  interview  with 
the  President  of  the  United  States  on  the  21st 
of  February? 

Answer.  I  did. 

Question.  A!one,orincompany  with  whom? 

Answer.  In -company  with  a  member  of 
the  House  of  Itepresentativea. 

Question.  Who  was  he? 

Answer.  Mr.  Selye,  of  Eochester,  New 
York. 

Question.  How  did  it  happen  that  you  made 
this  visit? 

Mr.  Manager  BUTLER.  I  pray  judgment 
on  that. 

Mr.  BVARTS.  It  is  merely  introductory. 
It  is  nothing  materiaL  You  have  no  ground 
to  object,  as  the  answer  will  show, 

Mr.  Manager  BUTLER.     Very  well. 

The  Witness.  Mr.  Seltb  said  that  while  he 
knew  the  President  he  never  had  been  form- 
ally presented  to  him ;  and  nnderstanding 
that  1  was  a  friend  of  the  President,  and  welt  . 
acquainted  with  him,  he  asked  me  if  I  would 
not  go  up  with  him  to  the  President's  and  in- 
troduce him. 

By  Mr.  Bvarts  ; 

Question,.  Wten  did  this  occur? 

Answer.  On  the  20th. 

Question.  The  day  before? 

Answer.  The  day  before — on  the  20th. 

Question.  Your  visit,  then,  on  the  21st  was 
on  this  inducement? 

Answer.  I  made  the  appointment  for  the 
next  day,  I  informed  Mr.  Selte  that  it  was 
Cabinet  day,  and  it  would  be  no  use  to  go  un- 
til after  two  o'clock,  aa  we  (probably  would 
not  be  permitted  to  enter,  and  appointed  two 
o'clock,  at  his  rooms  in  Twelfth  street,  to  meet 
him  for  that  purpose. 

Question.  You  went  there,  and  you  took  up 
Mr.  Selye? 

ATtswer.  I  went  to  Mr.  Sblye's  room.  He 
called  a.  carriage,  and  we  got  in  and  drove  to 
the  President's  house,  a  little  after  two  o'clock, 
or  perhaps  n^iy  three.    I  did  not  note  the 
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Question.  Did  you  liave  any  difficulty  in  get- 
ting in  ■! 

Answer.  We  had.  Mt.  Kershaw,  tie  uaher 
at  the  door,  when  I  handed  Kim  Mr.  Sblye's 
card  and  mine,  said  that  the  President  had 
some  of  his  Cabinet  with  him  yet,  and  no  one 
*ould  lie  admitted,  I  told  him  I  -wiBhed  that 
he  would  go  in  and  say  to  the  President  or  aay 
to  Colonel  Moore,  with  my  compliments 

Mr.  Manager  BUTLER.  Excuse  me;  are 
you  going  to  put  in  Colonel  Moore? 

Mr.  EVARTS.  It  is  no  matter ;  we  are 
only  getting  at  the  lact  how  he  got  in.  [To 
the  witness.]  Wasthefactthat Mr.  SeLTEwas 
a  member  of  Congress  mentioned? 

Answer.  Thatwasmentioned  tiat  Mr.  Selte 
was  a  member  of  Coogcess. 

Que»Hon.  And  ao  you  got  in? 

Answer.  And  so  we  got  iu. 

Qiitstion.  When  you  went  up-stairs ;  and 
were  you  immediately  admitted,  or  othenwise  ? 

Answer.  We  were  up-stairs  then  when 
this  took  place :  in  the  ante-room  near  the 
President's  reception-room. 

Question.  Very  well;  then  yon  went  in  after 
awhile  7 

Angwier.  Yea,  sir ;  we  went  in. 

Questimi.   Wasthe  President  alone  when  j6u 

Answer.  He  was  alone. 

Question.  Anddidyou  introduce  Mr.  Sblte? 

Ansvier.  I  introduced  Mr.  Selyb. 

Question.  As  a  member  of  Congress? 

Answer.  As  a  member  of  Congress  from  the 
Rochester  district. 

Question.  Before  this  time  had  jon  heard 
that  any  order  for  the  removal  of  Mr.  Stanton 
had  been  made? 

Answer,  I  had  heard  nothing' of  it. 

Question.  Nor  had  Mr.  Selte,  so  far  aa  you 
know? 

Anmeer.  He  had  not.  I  found  him  lying 
flown  when  Igottohisroom,  about  two  o'clock, 
and- he  complained  of  being  unwell. 

QueiUon.  So  far  as  jou  know,  lie  hadheard 
nothing  of  it? 

Answer.  So  far  as  I  know,  he  had  heard 
nothing  of  it. 

Question.  Did  you  then  hear  from  the  Presi- 
dent of  the  removal  of  Mr.  Stanton? 

Mr.  ft^anager  BUTLER.  Stay  a  moment. 
We  feel  it  our  duty  to  object  to  the  state- 
ment of  the  President  to  this  person  or  Mr. 
Selye  or  anybody  else,  declarations  made  to 
parties  in  the  country  generally.  There  can  be 
DO  end  to  this  kind  of  evidence ;  everybody 
may  be  brought  here.  Where  are  we  to  stop, 
if  there  is  to  be  any  stop?  If  not,  the  time 
of  the  country  will  he  consumed  ju  hearing 
every  conversation  between  the  President  and 
every  person  that  he  chooses  to  introduce. 

Mr.  EVARTS.  If  the  evidence  is  proper 
the  time  to  have  considered  about  the  public 
interest  was  when  the  trial  was  commenced  or 

Scomoted.  We  are  not  to  be  excluded  from  a 
eiense  because  it  takes  time  to  pat  it  in.    Of 


course  it  would  be  more  eoavenient  to  atop  a 
cause  at  the  end  of  the  prosecution's  case  and 
save  the  time  of  the  country  or  of  the  court. 
We  are  reducing  to  writing  our  offer. 

Mr.ManagerBUTLER.  The  question  simply 
is  what  was  said  between  the  President  and 
Mr.  Selyb  and  Mc.Perrin,  That  is  the  ques- 
tion that  I  had  the  honor  to  -object  to. 

Mr.  EVARTS.  We  are  reducing  it  to  form 
in  order  that  it  may  be  passed  upon. 

The  offer,  having  been  reduced  to  writing, 
was  read  by  the  Secretary,  as  follows : 
■  Wb  offer  to  prove  tbat  the  President  then  Btated 

Stanton  and  the  emplovment  of  General  Thomas  to 
perform  the  duties  ad  Ivlerim  ;  that  thereupon  Mr. 
Perrin  said  "Sapposing  Mr.  Stanton  should  oppose 
the  order  r"  the Preaident replied  "There is  no  danger 
oftbat.  for  Oeaeral  Thomas  is  Blieadi' in  the  office." 
He  then  odded,  "  It  is  00I7  a  temporary  arrange- 
ment:  I  shall  send  in  to  the  Senate  at  once  a  good 
namefortheoffioe." 

Mr.  Manager  BUTLER.  I  find  it,  Mr. 
President  and  Senators,  my  duty  to  object  to 
this.  There  is  no  end  to  declarations  of  this 
sort.  The  admission  of  those  to  Sherman  and 
to  Thomas  was  advocated  on  the  ground  that 
the  office  was  tendered  to  them  and  that  it  was 
a  part  of  the  Tes  gcstce.  This  is  mere  narra- 
tion, mere  statement  of  what  be  had  done  and 
what  he  intended  to  do.  It  never  was  evidence 
and  never  will  be  evidence  in  any  organized 
court,  so  far  as  any  experience  in  court  has 
taught  me.  I  do  not  see  why  you  limit  it.  If 
Mr.  Perrin,  who  says  that  he  has  heretofore 
been  on  the  stump,  can  go  there  and  ask  him  . 
questions,  and  the  answers  can  bo  received, 
why  not  anybody  else  ?  If  Mr.  Selye  could  go 
there  why  not  everybody  else?  Why  could  be 
not  make  declarations  to  every  man,  ay,  and 
I,  and  bring  them  in  here, 
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their  duties  sitting 
It? 


I  what  he  had  done 
«  of  the  United  States  in 
3  a  high  court  of  impeach- 

Mr.  EVARTS.  Mr.  Chief  Justice,  I  am 
not  aware  that  the  credit  of  this  testimony  ia 
at  all  affected  by  the  fact  that  Mr.  Perrin  has 
been  engaged  iu  political  canvasses,  nor  do  I 
suppose  that  it  assists  us  in  determining  whether 
this  should  be  admitted,  because  a  declaration 
might  be  made  even  to  a  female.  The  ques- 
tion, then,  is,  whether  the  declaration,  at  this 
time  and  ander  these  circumstances,  of  the 
President's  intent  in  what  he  had  done  was 
and  is  proper  to  be  heard. 

It  will  be  observed  that  this  was  an  interview 
between  the  President  of  the  United  States 
and  a  member  of  Congress,  one  of  "the  grand 
inquest  of  the  nation,  holding,  therefore,  an 
official  duty  and  having  access,  by  reason  of 
his  official  privilege,  to  the  person  of  the 
President ;  tnat  at  this  hour  of  the  day  the 
President  was  in  the  attitude  of  supposing, 
upon  the  report  of  General  Thomas,  that  "Mr. 
Stanton  was  ready  to  yield  the  office,  desiring 
only  the  time  necessary  to  accomipodate  his 
private  convenience,  and  that  he  then  atatsdto 
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these  gentlemen,  "IhaveremovedMr.Stanton 
ftnd  appointed  General  Thomas  ad  iaterittt," 
which  was  tlieic  first  intelligence  of  tlie  ooeur- 
rence;  that  upon  the  saggestion,  "  Will  there 
not  be  tcoubie  or  difficulty?"  tlio  President 
answered  (showing  thus  the  hearing  on  an; 
question  of  threats  or  pnrpose  of  force  as  to 
be  imputed  to  hiia  from  the  declarations  that 
Genera!  Thomas  was  malting  at  about  the 
same  hour  to  Mr.  Wilkeson)  that  there  was  no 
occasion  for  or  "  no  danger  of  thatas  Gefteral 
Thomas  was  already  ioT"  Then,  as  to  the 
motive  co'  purpose  enlerUined  bj[  the  Presidwnt 
at  the  time  of  this  act  of  providing  anjbod; 
4at  should  control  the  War  Department  or 
Uie  Military  appropriations,  or  by  combination 
with  the  Treasury  Department  suck  the  public 
fands,  or  to  have,  though  I  regret  to  repeat 
the  words  as  used  by  the  honorable  Manager, 
a  tool  or  a  slave  to  carry  on  the  office  to  the 
detriment  of  the  public  service,  we  propose  to 
showthatattbevecymoment  be  asserts,  "This 
is  but  a  temporary  arrangement ;  I  shall  at 
Since  send  in  a  good  Dam:e  for  the  office  to  the 
Senate." 

Nov,  you  will  perceive  that  this  bears  upon 
the  President's  condition  of  purpose  in  thia 
iuatter,  both  in  respect  to  any  force  as  threat- 
ened or  suggested  by  anybody  else  being 
imputable  to  him  at  this  time,  and  upon  the 
question  of  whether  this  appointment  of  Gen- 
era! Thomas  had  any  other  purpose  than  what 
t^peared  upon  its  face,  a  nominal  appointment, 
to  raise  the  question  of  whether  Mr,  Stanton 
would  retire  or  not,  and  determined,  as  it 
Beemed  to  be  for  the  moment,  by  the  acquies- 
cence of  Mr.  Stanton,  was  then  only  to  he 
midntained  until  a  name  was  sent  into  the 
Senate,  as  by  proof  hitherto  given  »e  have 
rfiown  was  done  on  the  following  day  before 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ask 
that  the  question  be  read. 

The  CHIEF  JUSTICE.  The  proposal  of 
the  counsel  for  the  President  will  be  read. 

The  Secretary  read  as  follows : 

We  offer  to  prove  that  the  President  then  stated 
that  he  had  issued  an  order  for  the  removal  of  ¥ 
Stanton  anil  tho  aaiployDieat  of  Mr.  Thomae  to  m 
form  the  duties  ad  inlsnm/  that  thereapon  Mr.  P( 
Tit^saiil,  "Sapposing  Mr.  Stanton  should  oppose  t 
order."    The  President  repUed:  "Thera  is  no  da 

■eer  of  that,  for  Qeneral  Thomas  is  already  in  t 
office."  He  then  added:  "It  is  only  a  tompora 
(urangement ;  I  shall  send  into  the  Senate  at  onot 

'good  name  for  (he  office." 

Mr.  Manager  WILSON.     Mr.  President, 
this  objection  is  outside  of  any  former  rulii 
of  the  Senate,  and  is  perfectly  within  the  ru 
laid  down  in  Hwdy's  case,  I  wish  to  call  the 
attention  of  the  Senate  to  that  rule  t^ain,  t 
for  tie  purpose  of  entering  upon  any  considi 
able  discussion,  bat  to  leave   this  objection 
under  t^at  rule  to  tlie  decision  of  the  Senate: 
"Vcthing  is  H>  clear  oi  tbat  all  deolarations  wbict 
Miply  to  facta,  and  even  appl^fto  the  particular  C8«( 
tnat  is  chareed,  though  the  intent  ehould  make  g 
part  of  th»t  oharge.  are  evidence  ag^nst  a  prisoner 
and  are  not  evideuae  for  hbn,  buoaiiae  the  piesnmp- 


ividenee  Is  4bat 
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oalty.  or  in  the  view  to  any  diffiealty,  would  make 
declarations  for  himaeU'."-21  SkUt  Triih.  p.  1096. 

If  this  offer  of  proof  does  not  come  uerfectiy 
within  that  rule  theu  I  never  met  a  case  within 
my  experience  that  would  come  within  its  pro- 
visions. I  leave  this  objection  to  the  decision 
of  the  Senate  upon  that  rule. 

Mr.  EVARTS.  It  may  truly  be  said,  I  sup- 
pose, Mr.  Chief  Justice  and  Senators,  that  the 
Suestion  now  proposed  is  not  entirely  covered 
y  any  previous  ruling  of  the  Senate,  because 
there  were  circumstances  in  regard  to  the  atli- 
tude  of  the  persona  between  whom  and  the 
President  those  conferences  took  place  that  are 
not  precisely  reproduced  here  in  the  relation 
of  a  member  ot  Congress  toward  the  Presi- 
dent. But,  Senators,  you  will  perceive  that 
before  -the  controversy  arose,  and  at  a  time 
whei»,  in  the  President's  opinion,  there  was  to 
controversy,  he  made  this  statement  in 

nrseof  his  proper  intercourse  with  this 

member  of  Congress,  thus  introduced  to  him, 
concerning  his  public  action.  It  ist^piicable 
in  reference  both  to  the  point  of  why  the  ap- 
pointment of  General  Thomas  was  made  and 
with  what  limitation  of  purpose  in  so  appoints 
ing  him,  and  as  bearing  also  upon  the  question 
of  whether  he  was  using  or  justifying  force. 
May  not  declarations  that  are  drawn  from  sup- 
posed coadjutors  of  his,  with  a  view  of  fixing 
upon  him  the  responsibility  of  the  same,  be 
rebutted  by  his  statements  at  the  same  period 
in  thia,open  and  apparently  tmthful  manner, 
unconnected  with  any  agitation  or  any  ques- 
tions of  difficulty  or  any  Ms  mota  1  And  then 
it  is  importai^,  as  bearing  upon  this  precise 
fact,  that  the  next  day  having  sent  in,  as  we 
have  proved,  the  noramation  of  Mr.  Effing, 
senior,  of  Ohio,  for  the  place  of  Secretary  of 
War,  to  ehow  that  that  was  not  a  purpose  or 
an  act  that  was  formed  afler  the  occasion  ot 
difficulty  or  after  the  appearance  of  danger  or 
threat' to  himself;  but  that  at  the  very  moment 
that  he  was  performing  the  act  of  removing 
Mr.  Stanton  and  appointing  General  Thomas, 
and  had  supposed  that  it  had  quietly  been 
acceded  to,  he  then  and  there  had  the  purpose 
not  of  making  an  appointment  of  General 
Thomas  that  was  to  hold,  which  should  super- 
sede proper  action  of  the  Senate ;  but  at  the 
very  moment,  having  used  this  neoessary  ap- 
pointment for  the  purpose  of  testing  the  ques- 
tion of  the  Constitution  and  of  the  law,  he  then 
proposed  to  send  to  the  Senate  of  the  United 
States  a  nomination  for  the  office. 

Mr.  Manager  BUTLER.  Mr.  President, 
there  are  one  or  two  new  fects  now  put  in,  or 
pretended  foots,  upon  which  this  evidence  is 
pressed.  The  more  material  one  is  that  this 
was  before  any  controversy  arose  between  the 
President  and  Congress  upon  the  subject  of 
Mr.  Stanton.  If  that  were  so,  then  it  might 
possibly  have  some  color  of  a  shadow  of  a 
Bhade  of  bearing.    But  had  there  not  been  a 
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titat  tho  Seoate 
Had  he  not  tried  to  get  him  out  and  had  tiiej 
not  put  hioi  back?  Had  he  not  been  beseech- 
ing and  beseeching  General  Sherman  to  take 
the  office  iveehs,  ay,  months  befi>re,  and  had 
not  General  Sherman  told  him,  "1  cannot 
take  it  without  getting  into  difficulty;  there 
will  be  trouble ;  why  miK  me,  an  Array  officer, 
up  in  this  trouble?"  And  yet  the  President's 
counsel  rise  here  in  their  place  and  put  this 
evidence  before  you,  because  it  vrashisdecUr- 
ation  before  any  controversy  arose  or  was 
likely  to  arise  I 

Another  proposition  is  put  in  here,  and  that 
is  that  this  must  be  evidence  because  it  was 
said  to  a  member  of  Congress.  I  am  a^vare 
that  we  have  many  rights,  privileges,  and  ap- 

EurtenanceG  belonging  to  our  official  position, 
ut  I  never  was  aware  before  that  one  of  them 
was  that  what  was  said  to  us  was  evidence  be- 
cause it  was  said  to  na  by  anybody.  I  l^ve 
had  a  great  raauj  things  eaid  to  me  that  I 
should  be  very  unwilling  to  have  regarded  as 
evidence.  For  instance,  here  is  a  written 
decimation  sent  to  meto-dty.  "Bulier,  pre- 
pare to  meet  your  God."  [Laughter.]  "The 
avenger  is  abroad  on  your  track."  "  Bell  is 
yonr  portion."  [Laughter.]  Now,  I  trust  that 
IS  not  evidence  because  it  is  said  U>  a  member 
of  Congress.  And  yet  it  is  just  as  pertinent, 
just  (IS  competent,  in  my  judgment,  as  this 
declaration.  We  are  to  have  these  kinds  of 
declarations  made  to  us  by  the  enemies  of  iJie 
country,  and  we  are  to  sit  here  and  admit  the 
President's  declarations  in  justification  of  his 
conduct,  which  brings  out  such  a  condition  of 
this  country. 

I  did  not  mean  by  any  manner  of  means 
when  I  was  up  before  to  suggest  that  the  fact 
of  this  being  made  to  a  gentleman  who  is  on 
the  stump  would  make  it  more  or  less  compe- 
tent ;  only  to  show  that  so  far  as  the  evidence 
Sees,  so  far  a^  they  choose  to  put  in  bis  pro- 
tssion,  it  is  ntterly  outsido  of  this  case.  I  do 
not  think  it  would  make  it  more  or  less  evi- 
dence because  ii  should  have  been  made  to  a 
woman,  I  was "  only  foreseeing  what  might 
come — quite  as  probable  as  this — that  some 
of  the  ladjf  frienaa — I  beg  pardon  the  woman 
friends  qt  tie  President  might  have  gone  to 
the  White  House  on  that  day  and  he  migl^ 
have  told  them  what  his  purpose  was.  It 
would  be  just  as  much  evidence,  in  my  judg- 
ment, as  this ;  and  it  was  only  iu  that  view,  to 
show  the  innnmerableness  of  the  prasoaa  io 
whom  these  competent  declarations  could  be 
made,  that  I  brought  up  the  illustration  which 
produced  the  answer  on  Uie  part  of  the  learned 
counsel. 

Mr.  BVARTS.  The  lU  mota,  Mr.  Chief 
Justice  and  Senators,  so  far  as  it  haa  been 
alluded  to  as  bringingdiseredit  upon  the  Presi- 
dent's statements  is  the  controversy  between 
C(MigresB  and  himself  in  regard  to  the  removal 
of  Mr.  SUatoQ.    .W4ut  political  differsoses 


dent  and  the  Houses  of  Congress,  it  is  of  n. 
consequeuce  to  i;ic|uire,  nor  is  it  of  the  least 
consequence  to  inquire  into  the  period  during 
which  the  snspenaion  of  Mr.  Stanton  had  taken 
place,  for  that  certainly  was  within  any  view 
of  the  law  that  can  be  suggested.  I  referred, 
therefore,  as  has  ol^n  been  referred,  to  the 
eontroveray  produced  by  the  threat  of  the  House 
and  its  veiy  prompt  execution  of  impeachment ; 
and  that  had  not  occurred  in  any  point  to  ask 
the  President's  attention  at  the  moment  of  tills 
statement.  It  was  therefore  a  statement  by 
him  umifiected  by  any  such  considerations  as 

The  CHIEF  JUSTICE.  Senators,  the  Chief 
Justioe  Is  unable  to  determine  the  precise  ex- 
tent to  which  the  Senate  regarda  its  own  decis- 
ion as  applicable.  He  has  understood  the 
decision  to  be  ftiat,  for  the  purpose  of  showing 
intent,  evidence  may  be  given  of  conversations 
wilji  the  President  at  or  near  the  time  of  tho 
transaction.  It  is  Efud  that  this  evidence  is  dis- 
tinguishable from  that  which  has  been  already 
introduced.  The  Chief  Justice  ia  not  able  to 
to  distinguish  it ;  but  he  will  submit  directly 
to  the  Senate  the  question  whether  it  is  admis- 

Mr.  CONNESS.  I  ask  for  the  yeas  and 
nays  on  thf^  question. 

The  yeas  and  were  ordered. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  9,  nays  37 ;  as  follows ; 

YEAS— MeasFB.  Bayard.  BockiJew,  Davis,  Dixon, 
Dodlittle.  Hendriiiks.  McCreery,  Fattereon  of  'Ceu- 
nesaae,  and  Viokors-9. 

NAYS— Messrs.  Cameron,  Cattell.  Chandler.  Conk- 
ling,  CoDnesB,  Corbett.  Craein,  Drake,  Ferry.  Fessea- 
dea.  Fowler,  Frelinghiiyaan,  GrimeB,  Harlan.  How- 
ard, Howe.  JoknEon.  Morgan,  Morrill  of  Maine, 
Morrill  of  VermoDt,  Morion,  I^e,  PatterBon  of 
New  Hampahiie,  Fotaeioi',  Ramsey,  Rose,  gHerman, 
Sprague,  SlewarC  TBiyer.  Tipton,  Trumbull,  Van 
Winkle,  Wi  I  ley.  Williams.  Wilson,  and  Yatea-ST. 

NOT  VOTlNG.-Measrs.  Anthony.  Cole,  Ed- 
mnnds,  Henderson,  Nortau,  Saulsbury,  Sumner,  and 
Wftde-8. 

So  the  Senate  decided  the  question  to  be 
inadmissible. 

Mr.  EVABTS.  This  evidence  being  ex- 
cluded, we  have  no  other  questions  to  ask  of 
the  witness. 

Mr.  Manager  BUTLER.  Wehavenont^  sir. 

Mr.  BVARTS.  We  have  reached  a  point, 
Mr.  Chief  Justice  and  Senators,  at  which  it 
will  be  convenient  to  us  that  we  should  not  be 

,.]ired  to  produce  more  evidence  to-day. 

«r.  Manager  BUTLEB.  Mr.  President,! 
nope  upon  this  movement  for  delay  the  Presi- 
dent's counsel  will  be  called  upon  to  goon 
with  their  case,  and  I  have  only  to  put  to  thera 
the  exact  thing  that  the  President's  counsel. 
Cox  and  Mr.  Merrick,  used  in  the  ease  of 
Genera!  Thomas  before  the  criminal  court  of 
this  District,  according  to  Merrick's  testimony. 
It  is  always  unaracious  to  otyect  to  delay  be- 
cause of  the  sickness  of  counsel.  We  should 
have  been  glad  to  have  Mr.  Stanbory  here,  but 
these  geotleraeu  present  can  try  this  case. 
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Tbere  are  foar  of  them.  When  a  motion  to  post- 
pone the  case  of  Tbomas  before  Chief  Justice 
Cartter  was  made  to  postpone  the  case  because 
of  the  siclitieas  of  Mr.  Carpenter,  for  e,  single 
day,  the  President's  counsel,  arguing  his  case, 
trying  his  case  before  the  court  said  "No;  a 
case  luvolviue  so  much  of  public  administration 
cannot  wait  for  the  sickness  of  counsel."  "I 
thank  thee,  Jew,  for  teaching  mo  that  word." 
The  President's  counsel  there  well  told  us 
what  we  ought  to  do.  In  the  case  of  Mr. 
Thomas  the  President  could  not  wait  for  sick 
men  or  sick  women.  The  case  must  go  through. 
We  cannot  wait  now,  on  the  same  ground,  tor 
the  sickness  of  the  learned  Attorney  General ; 
and  why  should  we?  Why  should  not  this  Presi- 
dent be  called  upon  now  to  go  on?  We  have 
been  here  thirty-three  working  days  since  the 
President  actually  filed  his  answer,  and  we,  the 
Manageia,  have  used  but  six  days  of  them,  and 
the  counsel  but  port  of  seven.  Twenty-one  of 
them  have  been  given  to  delays  on  motion  of 
the  President,  and  there  have  been  four  ad- 
journmentaon  thedayswe  have  worked  earlier 
than  the  usual  time  of  adjournment,  in  order 
to  accommodate  the  President. 

Now,  the  whole  legislation  of  this  country 
is  stopping;  the  House  of  Representatives  has 
to  be,  day  by  day,  here  at  your  bar.  The  tases 
of  the  country  cannot  be  revised  because  this 
trial  is  in  the  way.  The  appropriations  for 
carrying  on  the  Government  cannot  be  passed 
because  this  trial  is  in  the  way.  Nothing  can 
be  done,  and  the  whole  country  waits  upon  us 
and  our  action,  and  it  is  not  time  now  for  the 
exhibitions  of  courtesy.  Larger,  higher,  greater 
interests  are  at  stake  than  such  questions  of 
ceremony.  Far  be  it  from  me  not  to  desire  to 
be  courteous,  and  not  to  desire  that  we  should 
have  our  absent  and  sick^fiiend  here  to  take 
part  with  us ;  but  the  interests  of  the  people 
are  greater  than  the  interests  of  any  one  indi- 
vidual. Gentlemen  of  the  Senate,  this  is  the 
closing  up  of  a  war  wherein  three  hundred 
thousand  men  laid  down  their  lives  to  save  the 
country.  In  one  day  we  sacrificed  tbem  by 
tens  and  twenties  of  thousands  on  the  field  of 
battle,  and  shall  the  country  widt  now  in  its 
march  to  safety  because  of  the  sickness  of  one 
man  and  pause  for  an  indefinite  time,  because 
the  duration  of  sickness  is  always  indefinite  ? 
More  than  that,  I  have  here  in  my  hand  tes- 
timony of  what  is  going  on  this  day  and  this 
hour  in  the  South. 

Mr.  CURTIS.  We  object  to  the  introduc- 
tion of  any  testimony. 

Mr.  EVARTS.  We  object  tothe  relevancy 
of  it  here. 

Mr.  Manager  BUTLER.  The  felevancy  of 
it  is  this,  that  while  we  are  waiting  for  the 
Attorney  General  to  get  well,  and  you  are  asked 
to  delay  this  trial  for  that  reason,  numbers  of 
our  fellow-citiaeus  ate  being  murdered  day  by 
day.  There  is  not  a  man  here  who  does  not 
know  that  the  moment  justice  is  done  on 
great  criminal  these  murders  will  cease. 


Mr.  CURTIS  rose. 

Mr.  Manager  BUTLER.  I  cannot  be  inter- 
rupted. This  is  the  great  fact  which  stands 
bete  before  us,  and  we  are  asked  "  Why  stand 
ye  here  idle?"  by  every  true  man  in  the  coun- 
try. Mr.  Chief  Justice,  in  Alabama  your 
register  of  bankruptcy,  appointed  by  yourself, 
General  Spencer,  of  Tuscaloosa,  is  driven  to- 
day from  his  duties  and  his  home  by  the  Ku- 
Klux-Kian,  upon  fear  of  his  life,  and  I  have 
the  evidence  of  it  l^ing  on  our  table ;  and 
slAU  we  here  delay  this  trial  any  longer,  under 
our  responsibility  to  our  countrymen,  to  our 
consciences,  ana  to  our  God,  because  of  ft 
question  of  courtesy?  While  we  are  being  cour- 
teous.the  true  Union  men  of  the  South  are 
being  murdered,  and  on  our  heads  and  on  our 
skirts  is  this  blood,  if  we  remain  any  longer  idle. 

Again,  sir,  since  you  have  begun  this  trial — 
I  hold  the  sworn  evidence  of  what  I  say  in  my 
hand — since  the  20lh  day  of  February  last 
and  up  to  the  4th  day  of  this  present  April — 
and  no  gold  had  been  sold  by  tha  Treasury 
prlortothattimesince  December  12— $10,800,- 

000  of  your  gold  has  been  sold  at  a  sacrifice  to 

tour  Treasury,  and  by  whom?  More  than  one- 
alf  of  it,  $5,600,000,  by  one  McGincis,  whom 
the  Senate  would  not  permit  to  hold  office,  and 
over  ten  thousand  dollars  in  currency,  of  which 

1  have  the  official  evidence  here,  under  the 
sworn  oath  of  the  Assistant  Treasurer  at  New 
York,  has  been  paid  to  him,  after  the  Senate 
had  refused  to  have  him  hold  any  office  and 
bad  rejected  him  as  a  minister  to  Sweden.  He 
now  takes  charge  of  the  sale  of  your  gold  by 
order  of  the  Executive,  as  a  broker,  and  we 
are  to  wait  day  by  day  while  he  puts  into  his 
pocket,  from  the  Treasury  of  the  country, 
money  by  the  thousands,  because  this  gold  is 
sold  irora  one  and  one  eighth  percent,  to  three 
per  cent,  lower  than  the  market  rates  at  differ- 
ent dates,  as  taken  from  the  best  tables.  The 
commissions  alone  amount  to  what  I  have  said, 
supposing  the  gold  to  be  sold  honestly  by  this 
rejected  diplomat. 

Worse  still,  sir ;  I  have  here  from  the  same 
source  the  fact  that  since  the  1st  day  of  Janu- 
ary last  there  have  been  bought  in  the  city  of 
New  York  alone,  on  behalf  of  the  Treasury, 
$27,058,100  of  the  bonds  of  the  United  States, 
by  men  who  return  them  from  three  eighths, 
one  half,  five  eighths  to  three  quarters  above 
the  market  price,  and  since  February  20, 
114,181,600  worth. 

Mr.  Manager  LOGAN.  Below. 
■  Mr.  Manager  BUTLER.  No;  I  mean  what 
I  say,  above.  I  never  make  mistakes  in  such 
matters.  I  know  what  I  say.  From  the  3d  of 
January  to  the  28th  of  January,  by  such  pur- 
chases, the  price  of  bonds  was  run  up  and  the 
geople  were  made  to  pay  that  difference— run  up 
om  one  hundred  and  four  and  three  quarters 
to  one  hundredandeightper  cent.,  and  still  the 
purchases  went  on,  and  they  have  gone  on  from 
that  of  February  down  'to  the  4th  of  April, 
.  when  the  Managers  of  impeachment  on  the 
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Sales  qf  Gold  from  January  1,  1868,  to  April  i,  1 


;  pfSl.M 


February  21,1 

February  2&  1868... 
FebruEiry  28, 1868- 


cliaats'  Magazine. 


HarchlS 
March  18 
AloTohlS 


March  20. 
March  20.    L 
Maioh20.   ! 


March  21, 18 
March  21,  le 
Match  21,   i 


is  Brothen  &  Smith- 

.   „.-, is  Brothers  A  Bmitli.- 

.  F.  MTMeyen  A;  Co „ 

.  P.  M.  Meren  &  Oo ^ „ 

.   P.  M.Meren&Co 

.   P.  M.MsyBTaiOa,...„_ „ 

J  MoGinnis  Brothers  &  Smlih 

R'iE'MwonS'co.";!'."";:"™;;; 

MoQiimiB  Brotbets  Ic  Sntith_..„ 

.   McOinnis  BroUieni  &  Smi£-...~. 

■   MeGiimia  Brothers  ic  Smith.. 

.  McSinnla  Brothers  A  Smith 

.   P.  M-  Meyera  &  Co. 

.    P,  M.  Meyers  &  Co 

.   P.  M.  Meyers  &  Co 

.   Jay  Cooks  &  Oo ~ 

.   PTm.  Meyers  A  Co 

-   MoGinaifl  Brothers  ic  Siiuth....,„ 

.  McOiniiii  Brothers  A  Sm  th- 

.   McEHnnia  Brothers  A  Sm  th- 

.   MoCHnole  Brothers  A  8m  th_ 

.   MoQinnis  Brothers  ic  Sm  th., 

.  P.  M.  Meyen  ft  Co. 

.  P.  M.  Meyers  ft  Oo. _ 

.  Jay  Cooke  A  Co.... 
.  Jar  Oooke  £  Co.... 


'  50,000 
150,000 
100.000 
200,000 


March  25, 
March  25, : 
March  26. 


March  28,  S 

March  28.  i 

Marches,  S 

March  28,  r 
March  2S 


.   P.  M.  Msyei^.ft  Co 

.  .MoGinoia  Brotlieia  t  Smit^i..:,... 

.  McG^Diils  Brothen  ft  Smith. 

,   P.M.Meyeni*Co..~ - 

.   McEUnniB  Brothers  A  Smith 

.  McQinnis  Brothers  ft  Smith 

.   McGiDDie  Brothers  ft  Smith 

.    McGinnia  Brothera  ft  Smith 

.   McGlnole  Brothers  ft  Smith. 

.   P.  M.  Meyera  tc  Co 

.   JayOookeftCo„ 

.   MoGlinnis  Brothera  ft  Smith. 

.  HaQlnnis  Brothels  ft  Smith. 

.  MeC^imis  Brothers  ft  8niith.„,. 

,   MaG^nnia  Brothers  ft  Smith 

.   P.  M.  Meyers  ft  Co. _ - 

,   P.  M.  Meyera  ft  Co.. 

.    MoGinnis  Brothera  ft  Smith...... 

.   McGinnia  Brothers  ft  Smith 

.   McGinnia  Brothera  ft  Smitli. 

.  McGKnnis  Brothers  ft  Smith 

"      Cooke  ft  Co _ 

i.  Meyers  ft  Co 
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STATEMENT 

— Continned. 

Date. 

By  whom  sold. 

Amount. 

Bate. 

Commia- 

ohanta'  Magazine. 

Highest, 

Closing. 

atohS 

1868. 

I;;;;; 

McQinnis  Brother.  iTmith. 
McQinnis  Brothers  &  Smith  . 

MoGHnD^  Brothira  &  Smith-     „ 
ffisk  i  Httloh.™-        -  -       - 

1 
11 

la 

100  oou 

250  000 

^5 

4 

l| 

K 

2SOO0 

375  00 
250  00 
250  00 

ss 

M 

': 

m 

38i 

Pi 

1 
1 

a:= 

■  Pi 

.  pr 

868 

s- 

k 

S10,800,000 

I  certify  the  aooompanylns  statem 
KoiB.— Quotations  not  certified  b: 


Unitkb  States  TREiauRY,  New  Tobk,  April  T,  1S68. 
rrcct  transcript  from  the  books  of  this  Department. 

H.  H.  VAN  DYCK.  Amilanl  IWmuiw. 


RircftasM  of  Seven- Thirty  J^otes. 


Date. 

Of  whom  puroLased. 

A.™.. 

[tate 

1868. 

T             » 

$250,000 

iSS 

200,000 
800.000 

sooiooo 
loolooo 

is 

500,000 
600.000 

11 

.500,000 

is 

1 
1 
1 

07i 

07 

i 
i 

.  anaary  6 
anuary  8 

lSsS??= 

annarylS 

annarylT 

s? 

iiii 

annary24 
.  anuaryffl 

1  ann*rrM 

Vermilye*Oo_ 

Carried  forward... 

S13,231.«» 

STATBMENT-Continned. 


Fab"?  26.... 
Peb>2S.... 
Feb'y28.... 


Maroh  19.. 
Maroh  19. 
Maioh  19. 
Maroh  20. 
March  34. 
Maroh  24. 

ul^h  m'. 


m  purchased. 
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Vermilye  k  Co„ 

P.  V.  Myers  &  Co 

Vermilye  &  Co . 

Jay  Cooke  k  Co 

Vermilye  &  Co 

Jtv  Cooke  &  Co 

Jay  Cooke  k  Co 

VennilrBiOo 

VennllyeftCo 

Jay  Oooke  k  Co 

Jar  Cooke  k  Co 

Vermilye  kOo. _.. 

Vermilye  k  Cti,.»._... 

HskJ^l^teh 

Vfek&Hat^ 

Jay  Cooks  k  Co, 

Vermilye  k  Co 

First  NaUonal  Bank. 
Bodman.  7isfc  k  Co.., 
CeqtralKationalB'k,. 

Fiank  k  Clanti 

^nt  National  Bank,. 
Eat^.FooteACo-..., 
Smith,  Bandolph  k 

Fisk 'iiHriioh !!!!!! !!!!!!! 
B.  A.  Heiser's  Sons.. 
H.  A.  Heiser's  Sons.. 

Piak  k  Hatch 

Vermilye  &  Co. 

gniilh,  Kandolph  £ 

Co 

f^rst  National  Bank. 

Canied  forward,,,,,^ 


299,000 
260.000 
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800,000 
200,000 

80.000 
100,900 
800.009 
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STATEMENT-Cuntinned. 


Of  nhom  purchased.      AmouDt.   Re 


April  1-... 

April  l"; 

April  2.... 
AwU2.... 


Kodmnn,  Fiek  &  Go, 
H.A.HBiaer'3  Sona. 
Hatoh,  Foota  &  Co... 

H.Claiia&Co 

Loanebury  &   Eaa- 


H.  A.  Helaer's  Sod 
ttmOff&Ca — 
FiBkftHatoh 


Gmitb,  Rnadoipb  £ 


CeuCrid  National  B'k. 

Frank  &  Gantt 

Dreial,  Winthrop  & 
Co.... 


Fisk  &  Hatch 

Hat«h,  f oote  &  Co_.. 

FhiBDix  Bonk- 

Bodnian.  Fiak  A  Co.. 

Ocean  Bonk 

H.  A.  Heiaer'a  Sous.. 


P.  H.  Meyers  &  Co.... 
J.  L.  Broinicll  i  Co... 

StoDS  Sc  Danuer 

Vangilya&Co.. _„ 

Jw  Cook  &  Co 

Lookffood  &0o 

Newton,  BnseellftCo 
Howea  &  Haxsy— ........ 

HskAHatoh 

Cantrsl  Notionnl  B'k- 
Hatch,  Footai&  Co.... 

Baker  &  Kitelien 

Rodman.  Fisk  £  Co„. 
Eodman,FiakiCo._ 
mnChlKationalB'k.-. 


BO,0O0 
300,009 
300.000 


100.000 
175.000 
1(10,000 
300,000 
60.000 
55,000 
S0,000 
65,000 
250.000 
300.000 
660,000 
25,000 
5,000 
SSO,000 
10.000 


. Treasuheg  United  Stites. 

New  York.  AuHl  6,  ISBS. 

H.  H.  VAN  DYCK,  Aiiislam  Trsasai-er. 

Now,  I  Bay,  for  the  safety  of  the  finances  of 
the  people,  for  the  progress  of  the  legialation 
of  the  peoole,  for  the  safety  of  the  tnie  and 
loyal  men,  Black  and  white,  in  the  South  who 
have  perilei  their  lives  fot  four  years;  yea, 
five  years;  yea,  six  years;  yea,  seven  years,  in 
yoHT  behalf  for  the  good  of^  the  country,  for  all 
that  is  dear  to  any  man  and  patriot,  I  pray 
let  this  trial  proeead;  let  us  come  to  a  de- 
termination of  this  issue.  If  the  President  of 
the  United  States  goes  free  aiid  acquit;  then 
the  country  must  deal  with  that  state  ot  facts 
as  it  arises;  but  if  he,  as  the  House  of  Repre- 
seiitalives  instructs  me,  and  as  I  believe,  is 
guilly;  if  on  his  head  rests  the  responsibility; 
if  from  hia  policy,  from  his  obstruction  of  the 
peace  of  the  country,  all  this  corruption  and 
all  these  murders  come,  ib  the  name  of  Heaven 


let  us  have  an  end  of  them  and  see  to  it  th^ 
we  cftn  sit  at  least  four  hours  a  day  to  attend 
to  thia  the  great  business  of  the  people. 

air,  it  maj;  be  supposed  here  that  1  am  mia- 
taken  as  to  time  wasted;  but  let  us  see;  let  me 
give  you  day  and  date.  The  articles  of  im- 
peachment were  presented  on  March  4,  and 
the  summons  was  returnable  March  13,  at 
which  time  the  President,  by  its  terms,  was 
requested  to  answer.  Delay  was  given,  on  his 
application  for  forty  days,  to  the  23d — ten  days, 
when  the  answer  waa  filed,  and  a  motion  was 
made  for  thirty  days'  delay,  which  failed.  Then 
a  motion  for  a  reasonable  time  after  replica- 
tion was  Sled,  which  was  done  on  the  Mtb. 
Time  was  given,  on  motion  of  the  President's 
counsel,  until  the  30th — aix  days.  On  that  day 
the  Manners  opened  their  case,  and  proceeded 
without  delay  with  their  evidence  till  April  4 
— six  days.  Then,  at  thereq«est  of  President's 
counael,  adjourned  to  April  9— Gve  days.  Mr. 
Curtis  opened  a  part  of  a  day,  and  aaked  for 
an  adjournment  till  the  10th,  wherein  we  lost 
half  d  y  Tl  y  ntinued  patting  in  evi- 
d  t  IL  th     Ilth  (12th  being  Sunday)  and 

l^th      B    a  f      knesa,  acQoumed.  again 

1 11  W  d  a  y  14th.  Wednesday  ad- 
j  1        1     b    a    e  counsel  could  go  no 

f  th  Th  day  ow  another  motion  to 
adj  b  elcannotgoon.  Thirtv- 

f       dy  th    P  esident  filed  his  answer; 

six  days  used  by  the  Managers  in  putting  in 
their  case;  parts  of  seven  used  by  the  counsel 
for  thb  President,  and  twenty-one  given  as 
delay  to  the  Presiaent  on  his  motion. 

I  do  not  speab  of  all  this  to  complain  of  tha 
Senate,  but  only  that  you  and  the  country  may 
see  exactly  how  courteous  and  how  kind  yon 
have  been  to  the  criminal  and  to  his  counsel. 
Yielding  to  the  request  of  the  counael  who 
opened  you  lost  half  a  day.  Then  the  open- 
ing consumed  parts  of  two  days.  On  the  next 
day  they  said  they  were  not  quite  readj;  to  go 
through  with  General  Sherman,  and  you  i^n 
adjourned  earlier  than  uaual.  Then  we  16st 
almost  all  of  Monday  in  discussing  the  ques- 
tions which  were  raised.  We  adjourned  early 
on  Monday,  as  you  remember,  and  on  the  next 
day  there  was  an  adjournment  almost  imme- 
diately after  the  Senate  met,  because  of  the 
learned  Attorney  General.  Ho#,  all  we  ask 
is  that  this  case  may  go  on. 

If  it  be  said  that  we  are  bard  in  our  demands 
that  tliia  trial  go  on,  let  me  contrast  for  a 
moment  thia  case  with  a  great  State  trial  in 
England,  at  which  were  present  Lord  Chief 
Justice  Byre,  Lord  Chief  Baron  McDonald, 
Baron  Hotham,  Mr.  Justice  Builer,  Sir  Nash 
Grose,  Mr.  Juatice  Lawrence,  and  others  of 
her  majesty's  judges  in  the  trial  of  Thomas 
Hardy  for  treason,  There  the  court  sat  from 
nine  o'clock  in  the  morning  until  one  o'clock 
at  night,  and  they  thus  Bat  therefrom  Tuesday 
until  Friday  night  at  one  o'clock,  and  then, 
when  Mr.  Ecskine,  afterward  Lord  Chancellor 
Brskine,  asked  of  that  court  that  they  would 
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not  come  in  so  early  by  an  hour  the  next  day 
because  he  was  unwell  and  wanted  time,*the 
court  after  argument  refused  it,  and  would  not 

five  him  even  that  hourin  which  to  reflectupon 
IB  openingj  which  he  was  to  make,  and  which 
occupied  nine  hours  in  its  delivery,  until  the 
jiir;  asked  it,  and  then  thej  gave  him  but  a 
'single  hour,  although  he  said  upon  his  honor 
to  the  court  that  every  night  he  had  not  got  to 
his  house  until  between  two  and  three  o  clock 
in  the  morning,  and  he  wafi  regularly  in  court 
at  nine  o'clock  on  the  following  morning. 

That  is  the  way  cases  of  great  consequence 
are  tried  in  England.  That  is  the  way  other 
courts  sit.  I  am  not  complaining  here,  Sena- 
tors, understand  me.  I  am  only  contrasting 
tb^)  delays  given,  the  kindnesses  shown,  the 
courtesies  extended  in  this  greatest  of  all 
Ctises,  and  where  the  greatest  interests  are  at 
stake,  compared  with  evei^  other  case  ever 
tried  elaewhere.  The  Managers  are  ready. 
We  have  been  ready ;  at  all  hazards  and  sacri- 
fices we  would  be  ready.  We  only  ask  that 
now  the  counsel  for  the  President  shall  be 
likevrise  ready,  and  go  on  without  these  iu' 
terminable  delays  with  which,,  when  the  House 
began  this  iropeachraent,  the  friends  of  the 
President  there  rose  up  and  threatened.  You 
will  find  such  threats  in  the  Globe.  Mr.  Jamss 
Brooks,  of  New  York,  said,  in  substance, 
"You  can  go  on  with  your  impeachment,  but 
I  warn  you  that  we  will  make  you  go  through 
all  the  forms,  and  jf  you  go  through  all  the 
forms  wcwill  keep  it  going  until  the  end  of 
Mr.  Johnson's  term,  and  it  will  be  fruitless." 
!Qaving  thus  threatened  you.  Senators,  I  had 
supposed  that  you  would  not  allow  the  threat 
to  be  carried  out,  as  it  is  attempted  to  be  car- 
,ried  out,  by  these  continued  delays. 

Mr.   President  and  Senators,  I  have  thus 


it  from  the 


cause  r  feel  warmly.     I  ope 
that  I  do       *  ■  '  - 
South    of 

friend  of  the  country.  I  want  these  things  to 
stop.  Many  a  man  whom  I  have  known  stand- 
ing by  my  side  for  the  Union  I  can  hear  of 
now  only  as  laid  in  the  cold  grave  by  the 
assassin's  hand.  This  haa  stirred  my  feelings, 
I  admit.  "  The  loss  of  my  friends,  the  loss  to 
the  countryof  those  who  have  stood  by  it,  has, 

terhaps,  very  much  stirred  my  heart,  so  that 
have  not  been  able  with  that  coolness  witU 
which  judicial  proceedings  should  be  car- 
ried on  to  address  you  upon  this  agonizing 
topic.  I  say  nothing  of  the  threats  of  assassin- 
ation made  every  hour  and  upon  every  occa- 
sion, even  when  objection  to  testimony  is  made 
by  the  Managers,  I  say  nothing  of  the  threats 
made  against  the  lives  of  the  great  officers  of 
the  Senate  and  against  the  Managers.  We 
are  all  free.  There  is  an  old  Scotch  proverb 
in  our  favor;  "The  threatened  dog  a'  lives 
the  longest"    We  have  not  the  slightest  fear 


of  these  cowardly  menaces  ;  but  all  these 
threats,  these  unseemly  libels  on  our  former 
government  will  go  away  when  this  man  goes 
out  of  the  White  House. 

Mr.  CONNESS.  Mr.  Pcesident,  I  offer  the 
following  order ; 

Ordered,  That  on  each  daf  hereafter  Che  Senate, 
si  ttine  Baa  court  of  impeacbmen  t,  shall  meetut  eleven 

Mr.  SUMNER.  I  send  to  the  Chair  a  sub- 
stitute for  that  order. 

The  CHIEB  JUSTICE.  The  Secretary  will 
read  the  substitute  proposed  by  the  Senator 
from  Massachusetts. 

The  Secretary  read  as  follows : 

That,  oon Bid ering  the  public  Interests  which  suffer 
from  tbo  delaf  of  tbis  trial,  and  in  pursuance  of  the 
order alreudy  adopted  to  proceed  witb  allednvenient 
dispalch,  the  Senate  wili  sit  from  ten  o'clock  in  the 
forenoon  to  fix  o'eloek  in  the  atlemooa,  with  sueh 

Mr.  TRUMBULL.  I  rise  to  a  question  of 
order,  whether  it  is  in  order  to  consider  these 
propositions  to-day  under  the  ruling  of  the 

The_  CHIEF  JUSTICE.     They  are  not  in 
order  if  anybody  objects. 
Mr.  TRUMBULL.    I  object  to  their  con- 

'  The  CHIEF  JUSTICE.  They  will  go  orer 
until  to-morrow. 

Mr.  EVARTS.  Mr.  Chief  Justice  and 
Senators,  I  am  not  aware  how  much  of  the 
address  of  the  honorable  Manager  is'appto- 
prlate  to  anything  that  bas  proceeded  from 
me.  1,  at  the  opening  of  the  court  this  morn- 
ing, stated  how  we  might  be  situated,  and 
added  that  when  that  point  of  time  arrived 
I  should  submit  the  matter  to  the  discretiou 
of  the  Senate.  I  have  never  heard  such  a 
harangue  liefore  in  a  oourt  of  justice;  but  I 
cannot  say  that  I  may  not  hear  it  again  in  this 
court.  All  these  delays  and  the  ill  conse- 
quences seem  to  press  upon  the  honorable 
Managers  except  at  the  precise  point  of  time 
when  some  of  their  mouths  are  open  occupy- 
ing your  attention  with  their  long  harangues. 
If  you  will  look  at  the  reports  of  the  discus- 
sions on  questions  of  evidence,  as  they  appear 
in  the  newspapers,  while  all  that  we  have  to 
say  is  embraced  within  the  briefest  paregraphs, 
long  columns  are  taken  up  with  the  views  of 
the  learned  Managers,  and  hour  after  hour  is 
taken  np  with  debates  on  the  production  of  our 
evidence  by  these  prolonged  discussions,  and 
now  twenty  minutes  bv  the  watch  with  this 
harangue  of  the  honorable  Manager  about  the 
Kn-Klux-Klan.  I  have  said  what  I  have  said 
to  the  Senate. 

Mr.  CAMERON.  Mr.  President,  I  should 
like  to  inquire  whAher  the  word  "harangue" 
be  in  order  here? 

Mr.  Manager  BUTLER.  So  far  as  I  am 
concerned  it  is  of  no  consequence. 

Mr.  DOOLITTLB.  Mr.  Chief  Justice,  I 
should  like  to  know  whether  the  harangue 
itself  was  in  order,  not  the  word? 
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Mr.  FBHET.  Mr,  President;  I  move  that 
tile  Senate,  sitting  as  a  court  of  impeachment, 
adjourn. 

Mr.  SUMNBE.  I  move  that  the  adjourn- 
ment be  until  ten  o'clock. 

Mr.  TRUMBULL.     That  is  not  in  order. 

The  CHIEF  JUSTICE.  It  is  not  in  order. 
Tlie  motion  to  adjourn  is,  under  the  rule,  to 
the  usual  time. 

Mr.  SUMNER.  On  that  I  ash  for  the  jeas 
and  najs. 

The  yeas  and  nays  were  not  ordered. 

The  motion  was  agreed  to;  and  the  Senate, 
sitting  for  the  trial  of  the  impeachment, 
adjourned  until  to-morrow  at  twelre  o'clock. 

Friday,  April  IT,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
b;  the  Sergeant- at- Arms, 

The  Mans^erB  of  the  impeachment  on  the 
part  of  the  House  of .  Representatives,  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigneii  them 


respe^velj. 
The  membe 


ihe  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Wasebttbnb,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  wereconducted  to  the 
seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedin 

Mr.  STEWART.    I  move  that  the  rea 
of  the  Journal  be  dispensed  with. 

The  CHIEF  JUSTICE.  If  there  be  m 
iection  it  will  be  bo  ordered.  The  Chair  hears 
none.  It  is  so  ordered.  During  the  slttingof 
yesterday  the  Senator  from  California  [ftlr. 
CossESs]  offered  an  order  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  meet  hereafter 
at  eleven  o'clock  a.  m.  That  will  be  befor* 
the  Senate  unless  objected  to.  The  Secretary 
will  read  the  order. 

The  Secretary  read  as  follows : 

Ordertd.  That  on  eiwiTi  day  bereafter  the  Scnato, 
sittinE  as  n  court  of  impeachment,  shull  meet  at 
Eleven  o'clock  b.  m. 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  Massachusetts  desire  to  offer  his  amend- 

Mr.' SUMNER.  I  did  offer  it,  Mr.  Presi- 
dent, yesterday. 

The  CHIEF  JUSTICE.  The  amendment 
offered  by  the  Senator  from  Massachusetts  will 
be  read. 

The  Secretary  read  the  amendment,  as 


Strike  i 


t  all  al 


ftom  the  deiaj  of  this  trial,  (uid  in  pursuonoo  of 
order  alreadv  adopted  to  proceed  with  0,11  convoni 

dispatch,  the  Scoste  will  sit  from  ten  o'clook  in 

forenoon  to  six  o'elook  in  the  afternoon,  with  bucIi 
brief  recess  as  may  be  ordered. 


Mr.  SUMNER.  On  that  I  should  like  to 
have  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
tatea,  resulted — yeas  13,  nays  30;  as  follows: 

YEAS-Mesara  ComBron,  Chandler.  Cole,  Corbett, 
■        "■      -I  of  Maine.  " ^ "'— 

■jiAYS^fifes! 


i,I»oolitl;le,Drak< 


ly,  Catletl,  Conncss.  Davis, 
Ferry,  Fessendeo,  Fowler, 
"     '  lake,  Howacd.  Howe, 


io,Perry, 
I.  Hendno 


Johnson,  Morgan,  Mornll  mf  Vermont,  Morton,  Pat- 
terson of  Sew  Bsmpebira,  FatterBon  of  Tennemee, 
Ross,  Saalabnry,  Shermui,  TrnmbnU,  Tan  Winkle, 
Vicltere,  Wilier,  WilllamB.  and  Wilson-aO. 

NOT  tOTING--MeBm.  Bayard,  Bnokalew.  Conk- 
liDg.  Cragiii,  Edmunds,  Honderson,  McCreery,  Hor- 

So  the  amendment  was  rejected. 

IheCHIEFJUSTIOE.  The  question  recurs 
on  the  order  proposed  by  the  Senator  from 
California. 

Mr.  CONNESS.  On  that  I  ask  for  the  yeas 
and  nays.    . 

The  yeas  and  nays  were  ordered. 

Mr.  CONNESS.    Now  let  it  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  on  caeh  day  lieroafter  the  Senate, 
sitting  as  a  court  of  impeachment,  shall  meet  at 
eleven  o'clock  a.m. 

The  question,  being  taken  by  yeas  and  naySj 
reaulteo — yeas  29,  nays  14;  as  follows: 

TEAS— Meeara.  Coraeron.  Cattell,  Chandler,  Cole, 
Conklins,  Connoss,  Corbett.  Crwin.  Drake,  Ferry, 
"•clinahaysen,  ilailan,  Howard,   jttowe,   Morgan, 
■  Morrill  of  Vwmont.PattOTBon  of 


» 


^ e,  Soas.Saalflbury.  Trumbull,  Van  Winkle, 

and  VioSers— 14, 

NOT  VOTING— MesBW,  Bayard.  Buekalew.  Ed- 
munds, PeBsenden,  Henderson,  McCreery,  Morton, 
Norton,  Nye,  Sprague.  and  Wade— 11. 

So  the  order  was  adopted. 

Mr.  FERRY.     Lsendanordertothe  Chdr. 

The  CHIEF  JUSTICE.    The  Secretary  will 
read  the  order  proposed  by  tho  Senator  from 
Connecticut. 
.  The  Secretary  read  as  follows : 

Whereas  there  appear  in  the  proeeediaia  of  the 
Senate  of  yesterday  ae  published  in  the  Qlobc  of  this 
: ■-:_  '->ni]arstat«mf-''' *-^  '- 


Oniiree/,  TbttswA  tatnlsrstatemeDfi  bt  omitted 
from  the  proeeedinee  of  the  trial  as  published  by  nile 
of  the  Senate. 

Mr.  Manner  BUTLER.  Is  that  a  matter 
for  discussion? 

The  CHIEF  j;USTICE.  The  order  will  be 
for  present  consideration  unless  objected  to. 

Mr.  FERRY.     I  a^  its  present  considera- 

'°The  CHIEF  JUSTICE.  There  is  no  objec- 
tion.    It  is  before  the  Senate. 

Mr.  Manager  BUTLER.  I  only  desire  to 
saj,  sir,  that  I  stated  tho  effect  of  the  tabular 
statements  yesterday.  I  did  not  read  them  at 
length,  because  it  would  taicc  too  mnoh  time. 
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Mr.  HENDRICKS.  Mr.  President,  I  rise 
to  a,  question  of  order  and  propriety.  I  wish 
to  know  whether  it  ia  the  right  of  any  Senator 
to  defend  the  Secretary  of  the  Treasury  against 
attacts  that  are  here  made  nnon  him,  or  whether 
our  mouths  are  closed  while  these  attacks  are 
made ;  and  if  it  ia  not  the  province  and  right 
of  aSenator  todefend  him  in  his  ofBce,  whether 
it  is  the  right  of  tho  Manager  to  make  an  attack 
upon  hini? 

The  CHIEF  JUSTICE.  The  question  of  or- 
der is  made  by  the  resolution  proposed  by  the 
Senator  from  Connecticut.  Upon  that  ques' 
tion  of  order,  if  the  Senate  desire  to  debate, 
it  will  be  proper  that  it  should  retire  for  con- 
sultation. If  no  Senator  moves  that  order  Jhe 
Chair  conceives  that  it  iaproperthat  the  honor- 
able Manager  should  be  heard  in  explanation. 

Mr.  Manager  BUTLER.  I  wish  to  say,  sir, 
that  I  did  not  read  the  tables  because  they 
would  be  too  voluminous.  I  had  them  in  my 
hands;  I  made  them  a  part  of  my  argument; 
I  read  the  conclusions  of  them,  and  slated  the 
inferences  to  be  drawn  from  them,  and  I  thought 
it  was  due  to  myself  and  due  to  the  Senate  that 
they  should  be  pat  exactly  as  they  were,  and  I 
therefore  incorporated  them  in  the  Globe. 

To  the  remark  of  the  honorable  Senator,  I 
simply  say  that  I  made  no  attack  on  the  Sec- 
retary of  the  Treasury;  I  said  nothing  of  him; 
I  did  not  know  that  he  was  here  at  ali  to  be 
discussed ;  but  I^ealt  with  the  act  as  the  act 
of  the  Eiecutive  simply,  and  whenever  called 
upon  to  show  I  can  show  the  reasons  why  I 
dealt  with  that. 

The  CHIIF  JUSTICE.  The  Secretary  wili 
read  the  order  submitted  by  the  Senator  from 
Connecticut. 

The  Secretary  agdo  read  the  order. 

Mr.  ANTHONY.  Mr.  President^  I  under- 
stood the  Senator  from  Indiana  to  inquire  if 
nnder  the  rules  he  could  be  permitted  to  make 
an  explanation,  or  to,  make  a  defense  of  the 
Secretary  of  the  Treasury? 

The  CHIEF  JUSTICE.  The  rules  positively 
prohibit  debate. 

Mr.  ANTHONY.  But  by  unanimous  con- 
sent I  suppose  the  rule  could  be  3uspei\ded. 

Mr.  WILLIAMS.    I  object. 

The  CHIEF  JUSTICE.  Objection  is  made. 
Senators,  you  who  are  in  favor  of  agreeiog  to 
the  order  proposed  by  the  Senator  Irora  Con- 
necticut will  please  say  ay,  those  of  the  con- 
trary opinion  no.  [Putting  the  question.] 
The  ayes  appear  to  have  it.  The  ayes  have 
it,  and  the  order  is  adopted. 

The  CHIEF  JUSTICE.  Gentlemen  of 
counsel  for  the  President,  you  will  please  pro- 
ceed with  the  defense. 

Mr.  CUETI8.  The  Sergeant- at- Arms  wili 
call  William  W.  Armstrong. 

Wm.  W.  AnMSTROHo  sworn  and  examined. 

By  Mr.  CuBTis  ; 
.  ^tesHon.  Please  state  your  name  in  full  ? 


Answer.  William  W.  Armstrong. 

Qitestmn.  Where  do  you  reside? 

Answer.  I  reside  in  Cleveland,  Ohio. 

Mr.  DBAKE.  I  ask  permission  to  make  a 
suggestion  to  the  Cbair,  in  reference  to  our 
hearing  on  this  side  of  the  Chamber.  Will  the 
Chair  instruct  the  witness  to  turn  his  face  in 
this  direction? 

Mr.  EVAETS.  Mr.  Chief  JusUce,  if  we 
may  be  allowed  a  suggestion,  there  is  not  so 
much  silence  in  the  Chamber  as  would  be 
possible,  and  we  must  take  witnesses  with  such 
natural  powers  as  they  possess. 

Mr.  CURTIS,  (to  the  witness.)  Speak  as 
loud  as  you  can. 

The  CHIEF  JUSTICE.  Conversation  in 
the  Senate  Chamber  must  be  suspended. 

By  Mr.  Curtis  : 

Question.  Repeat,  if  you  please,  what  is 
your  residence? 

Answer.  Cleveland,  Ohio. 

Question.  And  what  is  your  occupation  or 
business? 

Answer.  I  am  one  of  the  editors  and  pro- 
prietors of  the  Cleveland  Plaindealer. 

Question.  Were  you  at  Cleveland  at  thj  time 
of  the  visit  made  to  that  city  by  President 
Johnson  in  the  summer  of  1866? 

Answer.  1  was. 

Question.  Were  you  present  at  the  formal 
reception  of  the  President  by  any  committee 
or  body  of  men? 

Anstver.  I  was. 

Question.  State  by  whom  he  was  received? 

Answer.  ThePresidentand  his  party  arrived 
at  Cleveland  about  half  past  eight  o  clock  in 
the  evening,  and  were  escorted  to  the  Kennard 
House.  After  partaking  of  a  supperthe  Pres- 
ident was  escorted  on  to  the  balcony  of  the 
Kennard  House,  and  there  was  formally  wel- 
comed to  the  city  of  Cleveland,  on  behalf  of 
the  municipal  authorities  and  the  citizens,  by 
the  president  of  the  city  council. 

Question.  Did  the  President  respond  to  that 
address  of  welcome? 

Answer.  He  did. 

Question.  What  wm  the  situation  of  this 
balcony  in  reference  to  the  street,  in  refer- 
ence to  itsexposure and publicity.and whether 
or  not  there  was  a  large  crowd  of  persons 
present  7 

Answer.  There  was  a  very  large  crowd  of 
persons  present,  and  there  were  quite  a  large 
number  of  people  on  the  balcony. 

Qw^tion.  How  did  it  proceed  after  the  Pres- 


interruptions,  and  I  judge  from  what  the  Pres- 
ident said  that  he  did  not  intend-      - 

Mr.  Manager  BUTLER.  Excuse  me.  Stop 
a  moment,  il  you  please.  I  object  to  what  the 
witness  supposed  were  the  President's  inten- 


By  Mr.  Curtis  : 

Questim.  From  what  you  heard  and  saw 
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was  the  President  in  the  act  of  making  a  con- 
tJnuoHS  address  to  the  asseroblj,  or  was  he  in- 
terrnpted  by  the  crowd,  and  describe  how  the 
aSaii  proi^eeded  ? 

Answer.  Well,  sir,  the  President  commenced 
his  speech  by  sajing  that  he  did  not  iotend  to 
make  a  speech.  I  think,  to  the  best  of  mj 
recollection,  he  said  that  he  had  simply  come 
there  to  make  the  acquaintance  of  the  people, 
and  bid  them  good-bye.  I  think  that  was  about 
the  substaince  of  the  first  paragraphs  of  his 
speech.  He  apologized  for  the  non-appear- 
ance of  General  Qrant,  and  then  proceeded 
with  his  speech, 

Qaestion.  How  did  he  proceed,  mt?  Was 
it  a  part  of  his  address,  or.was  it  m  response 
to  calls  made  upon  him  by  the  people?  De- 
scribe what  occurred? 

Answer.  Well,  sir,  I  did  not  hear  all  of  the 
speech. 

Q.tuMion.  Did  you  hear  calls  upon  him  from 
tie  crowd  and  interruptions? 

Answer.  I  did,  quite  a  number  of  them. 

Qaesiion.  From  what  you  saw  andheard  the 
President  say,  and  all  that  occurred,  was  the 
President  closing  his  remarks  at  the  time  when 
these  interrnptiona  began? 

Answer.  That  I  cannot  say. 

Question.  Can  you  say  whether  these  inter- 
ruptions and  calls  upon  the  President  were 
responded  to  by  his  remarks? 

Answer.  Someof  them  were. 

Question.  Were  the  interrnptione  kept  up 
during  the  continuance  of  the  address,  or  was 
he  allowed  to  proceed  without  interruption? 

Answer.  They  were  kept  np  yery  neatly  to 
the  coneluaioD  of  the  President's  speech. 

QiwaJioft.  What  was  the  character  of  the 
crowd?    Was  it  orderly  or  disorderly? 

Answer.  Well,  sir,  the  large  m^ority  of  the 
crowd  were  orderly. 

£6s(j'oJi.  As  to  the  rest? 
swer.  There  was  a  good  deal  of  disorder. 

Question.  Was  that  disorder  confined  to  one 
or  two  persons,  or  did  it  affect  enough  to  give 
a  character  to  the  interruptions? 

Answer.  I  have  no  means  of  ascertaining 
how  many  were  engaged  in  the  interruptions. 

Question.  That  is  not  what  I  asked  yon.  I 
asked  you  whether  there  was  enongh  to  give  a 
general  character  to  the  iaterraptions? 

Answer.  There  were  qaite  a  number  of 
voices.  Whether  they  were  all  from  the  same 
persons  or  not  I  am  not  able  to  say. 

Cross-examined  by  Mr.  Manager  Bittler  : 

Queatim.  F.  W.  Pellon,  esq.,  was  the  pres- 
ident of  the  city  council,  was  he  not? 

Ansujer.  I  believe  so. 

Quesfian.  Was  not  his  address  on  the  bal- 
cony to  the  President  simply  in  the  hearing 
of  those  who  were  onthe  balcony,  and  did  not 
the  President  after  he  had  received  that  wel- 
come address  then  step  forward  to  speak  to 
the  multitude? 

Answer.  I  believe  that  after  Mr.  Pelton  ad- 


dressed the  President  several  of  the  distin- 
guished gentlemen  who  accompanied  the  partf 
were  presented,  and  then,  in  response  to  calls, 
the  President  presented  himself 

Question.  Presented  himself  in  reaponBe  to 
the  crowd? 

Answer.  In  response  to  the 

Mr.  CURTIS.     In  response  to  what  ? 

The  WiTSESs.    In  response  to  the  calls. 

By  Mr,  Manager  Butleb; 

Question.  Would  you  aay  that  this  was  a 
correct  or  incorrect  report  of  that  proceeding: 


lially  eitend  toyon 

„.„,. . „,ofClBYDiand.    Wars 

uiie  you  aa  tlie  Chiof  Magiatrate  of  thia  now 

RepnbliD  and  the  chosen  Buardisn  of  tbeir  rights 
imdlil  -^--     "" *-'■-■  "--  "- '~^'" 


the  distinEuiahed  members  of  your  purti'  a  hearty 

Was  that  about  the  substance  of  Mr.  Pel- 
ton's  address? 

Answer.    That  was  about  the  substance,  I 

§u«s<wn.  Then: 

"  The  President  and  several  memher!  of  his  parts 
introduced  to  the  people?" 

Angwer.  Yes,  sir. 

Question,  Then: 

"The  vast  mnltitode  that  filled  the  streets  below 
was  boisterous,  and  sometimes  bitter  and  aarcnistii] 
in  their  Gana.interlndea,  and  lepliea,  though  soma- 
tjmca  cxceediQgl;  apt." 

Would  you  say  that  was  about  a  f^r  repre- 
sentation? 

Answer.  I  do  not  think  there  were  any  calls 
or  any  interruptions  of  the  President's  speech 
until  after  he  had  proceeded  some  five  or  ten 

Question.  But,  whenever  they  did  come, 
would  that  be  a  i^r  representation  of  them  ? 

Answer.  What  is  your  question,  sir  ? 

Question.  "The  vast  multitude  that  filled 
the  streets  below  was  boisterous,  and  some- 
times bitter  and  sarcastic  in  their  calls?" 

Answer.  They  wereto  someestent. 

Question.    "They  listened  with  attention 

Sact  of  the  time,  and  at  other  times  completely 
rowned  the  President's  voice  with  their  vocif- 
erations." Was  that  so? 
Answer.  Yes,  sir,  that  was  so. 
Question.  "After  all  the  presentations  bad 
been  made  loud  calls  were  made  for  the  Presi- 
dent, who  appeared  and  spoke  as  follows.'' 

Now  I  will  only  read  the  first  nart  to  see  if 
you  will  agree  with  me  ai 
terruptions  came  in: 

"Fellow-Citiiebs:  It  is  not  for  tho  purpose  of 
making  a  epeeoh  that  I  dor  appenr  before  yoii.  I 
am  aware  of  the  great  ouriositywhicb  prerailB  to  see 
Btrai^ere  who  have  notoriety  and  distinction  in  the 
comiliT.   I  know  a  laige  number  offoadeaiietoaee 
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Was  not  that  the  firat-intermption? 

Answer.  That'was  the  first  interruption. 

Question.  "  But  you  cannot  aee  liim  to-niglit. 
He  is  extremely  ill."  Now,  then,  was  there  any 
intermptionafterthatuntilhe  spoke  of  Stephen 
A.  Douglas,  andyas  not  that  simply  the  intro- 
daction  of  applause? 

Answer.  There  were  three  cheers,  I  believe, 
given  for  Stephen  A.  Douglas  at  that  time. 

Question.  Then  bewentonwilhoutiiitemip- 
tion,  did  he  not,  until  these  trords  came  in : 

"IflomebBtorayoHiis  an  Ameriosodtizan  simply, 
andnotHStheCbiefMaaiatrateclothedintheinsignia 
sudparaphemalia  of  State;  being  an  inhabitant  of 
a  State  of  this  Union.    I  linow  it  has  boon  eaid  tbut 


Question.  You  do  not  remember  whether 
that  was  there  or  not.  Now,  sir,  do  jou  re- 
member any  other  interruption  until  he  came 
to  the  paragraph : 

"There  was,  two  years  ago,  a  ticket  before  yon  for 
the  Presidency.  .1  was  placed  upon  that  ticket  with 

Then  did  not  the  Toicea  come  in,  "  tJnfor- 
tunatel"  "Toobadl"? 

Anstoer.  I  did  not  hear  them. 

Question.  Do  jou  know  whether  they  were 
or  were  not  said? 

Answer.  1  do  not. 

Mr.  Manager  BUTLER.  I  will  not  trouble 
you  any  further. 

Babton  Able  sworn  and  examined. 

By  Mr.  Cdrtis  ; 

Question.  State  your  full  name. 

Ansvrer.  Barton  Able. 

^^estion.  Where  do  you  reside? 

Answer^  In  St  Louis. 

Question.  What  ia  your  oocapation  ? 

Answer.  I  am  engaged  in  the  mercantile 
business,  and  t!ollector  of  internal  revenue  for 
tiie  first  diBtriet  of  Missouri. 

Quedion.  Were  you  at  St.  Louis  in  the  sum- 
mer of  1866,  at  the  timewhea  President  John- 
son visited  that  city? 

Answer.  Yes,  sir. 

Question.  Were  yon  upon  any  committee 
connected  with  the  reception  of  the  Presi- 
dent? 

Answer.  I  was  upon  the  committee  of  re- 
ception from  the  Merchants'  Union  Exchange. 
Question.  Where  did  the  reception    take 
place? 

Answer.  The  citizens  of  St.  Louis  met  the 
President  and  party  at  Alton,  in  lEinois,  somt 
twenty-four  milesahove  St.  Louis.  Myreool- 
teetion  is  that  the  mayor  of  the  city  leoeived 
him  at  the  Lindell  Hotel,  in  St.  Louis, 
Question.  You  speak  of  being  on  i 
mittee  of  some  mercantile  association.  What 
WBB  that  association  ? 


t  the  hotel 


Answer.  The  merchants  and  business  men 
of  the  city  had  an  exchange  fordoing  business, 
where  they  met  daily. 

Question.  Not  a  political  assoeiatibn  ? 

ATiswer.  No_,  sir. 

Question.  Did  the  President  make  a  pablic 
address  or  an  address  to  the  people  m  St. 
Louis  while  he  was  there? 

Answer.  He  made  a  speech  in  tlie  evening 
at  the  Southern  Hotel  to  the  eitiaf" " 

Question.  Were  you  present  e 
before  the  speech  was  made? 

Answer.  Yes,  sir. 

Question.  As  oneof  the  committee  youhave 
spoken  of  7 

Answer.  Yes,  sir. 

Question.  Please  to  state  under  what  cir- 
cumstances the  President  wae  called  upon  to 
speak? 

Answer.  I  was  in  one  of  the  parlors  of  the 
hotel  with  the  committee  and  the  President, 
when  some  of  the  cHizena  came  in  and  asked 
him  to  go  out  and  respond  to  a  call  from  the 
citizens  to  speak.  He  declined,  or  rather  said 
that  he  did  not  care  to  make  any  speech.  The 
same  thing  was  repeated  two  or  three  times  by 
other  citizens  coming  in,  and  be  finally  said 
that  he  was  in  the  hands  of  his  friends,  or  of 
the  committee,  and  if  they  said  so  he  would  go 
out  and  respond  to  the  call,  which  he  did  do. 

Question.  Whatdidthe  committee  say?  Did 
they  say  anything? 

Answer.  A  portion  of  the  committee,  two 
or  three  of  them,  said  after  some  consultation 
that  thej  presumed  he  might  as  well  do  it. 
There  was  a  large  crowd  of  citizens  on  the  oul^ 
side  in  front  of  the  hotel. 

Question.  Did  the  President  say  anything 
before  he  went  out  as  to  whether  he  went  out 
to  make  a  long  speech  or  a  short  speech,  or 
anything  to  characterizing  the  speech  he  in- 
tended to  make? 

Answer.  My  understanding  of  it  was  ftat 
he  did  not  care  to  make  a  speech  at  all. 

Mr.  CURTIS.     That  you  have  already  ex- 
Mr.  Manager  BUTLER.     Mr.  Able,  please 
not  give  jour  opinion,  but  give  facts. 

By  Mr.  Curtis  ; 

Question.  You  have  already  explained  that 
he  inanifested  reluctance,  and  how  he  mani- 
fested it.  Now,  I  want  to  know  if  he  said  any- 
thing as  to  his  purpose  in  going  out  ?  If  so, 
I  should  like  to  have  yon  state  it,  if  you  re- 
member. 

Answer.  I  understood  firom  his  acceptance 
that  his  intention  was  to  make  a  short  speech 
when  he  went  out. 

Question.  Did  you  or  not  hear  what  he  said, 
or  were  you  in  a  position  so  that  you  could 
hear  what  he  said  ? 

.  Answer.  I  heard  his  conversation  with  the 
committee  ? 

Question.  I  do  not  mean  that ;  I  mean  ailcr 
he  went  out  and  began  to  speak? 
Answer.  Very  littie  of  it. 
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crowd  was  toward  the  President? 

Answer.  I  heard  from,  the  inside — I  was 
not  on  tbe  balcony  of  the  hotel  at  all ;  but  I 
heard  from  the  parlor  one  or'two  interrup- 
tions.    I  do  not  recollect  but  one  of  them. 

Question.  Yon  remained  in  the  parlor  al! 
the  time,  I  understand  you  ? 

Aitstetr.  Between  the  parlor  and  the  din- 
ing-room, where  tbe  banquet  was  spread. 

Question,   You  were  not  on  tbe  balcony? 

Ansiaer.  No,  sir. 

Cross-examined  by  Mr.  Manager  Butler; 

Question.  You  met  the  President  at  Alton, 
and  jou,  yourself,  as  one  of  this  committee, 
made  him  an  address  on  board  tbe  steamer 
where  he  was  received,  did  jou  not? 

Answer.  I  introduced  him  to  the  committee 
of  reception  from  St.  Louis. 

Question.  The  committee  of  reception  from 
St.  Louis  met  him,  then,  on  hoard  the  steamer  ? 

Answer.  On  board  the  steamer. 

Qutstion.  And  you  introduced  him  with  a 
little  speech  ? 

Answer.  Yes,  sir. 

Quesii'ora.  Tlien  Captain  Eads,  who  was  the 
chairman  of  the  citizens  or  the  spokesman  of 
the  citizens,  made  him  an  address,  did  he? 

Answer.  Tea,  sir. 

Question.  An  address  of  welcome,  and  to 
that  the  President  made  aresponse,  did  be? 

Ansvxr.  Yes,  sir. 

Question.  And  in  that  address  be  was  lis- 
tened to  with  propriety  by  them,  as  became  his 
place  and  the  ceremony? 

Answer.  I  observed  nothing  to  the  .contrary. 

Question.  You  so  supposed.  Then  you  went 
to  the  Lindell  Hotel  ? 

■Answer.  I  did  not  go  to  the  Lindell  Hotel 
at  the  time. 

Question.  The  President  went,  did  he  not? 

Anaieer.  Yes,  sir;  the  President  was  eiiter- 
tmned  at  the  Lindell  Hotel. 

Question.  And  en  route  to  the  Lindell  Hotel 
he  was  escorted  by  a  pcoceesion,  was  he  not, 
of  the  xailitary  and  civic  societies? 

Ansiner.  Prom  the  landing;  yes,  sir. 

QuesHltn.  A  procession  of  tbe  benevolent 


Answer.  1  do  not  recollect  what  i 
they  were.  There  was  a  very  large  turn-out ; 
perhaps  most  of  the  societies  of  the  city  were 
present. 

Question.  Were  yon  at  the  Lindell  Hotel  at 
all? 

Answer.  Yes,  sir. 

Question.  Wbenhegottherohewasreceived 
by  the  mayor,  was  he  not? 

Answer.  I  was  not  there  when  he  arrived  at 
£lie  Lindell  Hotel. 

Questii)n.  Were  you  there  when  he  was  re- 
ceived by  the  mayor? 


Ajiswer.  No,  sir. 

Question.  You  do  not  know  whether  the 
mayor  made  him  a  speech  of  welcome  or  not 
there? 

Answer.  Only    from    what   I   saw  in    the 

Question.  Nor  do  yon  know  whether  the 
President  responded  there? 

Answer.  I  was  not  presenj. 

Qw^tion.  What  time  in  the  day  was  this 
when  he  got  to  the  Lindell  Hotel,  as  near  as 
you  can  say?  ^ 

Answer.  It  was  in  the  afternoon  when  they 
left  the  steamhoat  landing.  I  do  not  know 
what  lime  they  were  at  tbe  hotel,  because  I 
was  not  present  on  their  arrival. 

Question.  Can  you  not  tell  about  what  time 
Ihey  got  there? 

Answer.  Well,  it  was  probably  between  one 
and  five  o'clock. 

Question.  After  that  did  you  go  with  the 
President  from  the  Lindell  Hotel  to  tbe  South- 
ern Hotel? 

Answer.  I  do  not  recollect  whether  I  accom- 
panied him  from  tbe  one  hotel  to  the  other  or 

Question.  Ho  did  go  from  the  one  to  the 
other  ? 

Answer.  Yes,  sir. 

Question.  There  was  to  be  a  banquet  for 
him  and  his  suite  at  tbe  Southern  Hotel  that 
night,  was  there  not? 

Answer.  Yes,  sir. 

Question.  Atwhichtherewas  intended  to  be 
speaking  to  him  and  by  him,  I  suppose  ? 

Answer.  There  were  to  be  toasts  and  re- 


And  what  ti 


.s  that  banquet 


Answer.  1  do  not  recollect  the  exact  hour ; 
I  think  somewhere  about  nine  o'clock. 

Question.  At  the  time  the  President  was 
called  upon  by  the  crowd  were  you  waiting  for 
the  banquet? 

Answer.  When  the  President  was  called 
upon  by  the  crowd  I  do  not  ^ink  the  banguet 
was  ready.  He  was  in  the  parlors  with  the 
committee  of  citizens. 

Question.  The  citizens  being  introduced  to 
him,  I  suppose? 

Answer.  Yes,  sir. 

Question.  He  then  went  out  on  to  the  bal- 
cony. Did  you  hear  any  portion  of  the  speech  ? 

Answer.  Only  such  portions  of  it  as  I  could 
catch  from  the  inside  occasionally.  I  did  not 
go  on  to  the  balcony  at  all. 

Question.  Could  yon  see  on  to  the  balcony 
where  he  stood  from  where  you  were? 

Answer.  I  could  see  on  to  the  balcony,  bat 
I  do  not  know  whether  I  could  see  precisely 
where  he  stood  or  not. 

Question.  While  he  was  making  that  speech 
and  when  he  came  to  the  sentence,  "I  will 
neither  be  bullied  by  my  enemies  nor  over- 
awed by  my  friends,"  was  there  anybody  on 
the  balcony  trying  to  get  him  back? 
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Answer.  I  could  hardly  aaswer  that  ques- 
tion.   I  was  not  there  to  see. 

Question.  You  said  you  could  see  on  to  the 
balcony,  but  yon  were  not  certain  that  jou 
could  see  him.  You  might  have  seen  such  an 
occurrence  as  that. 

ATWwer.  I  did  not. 

Qatition.  You  did  not  see.  Can  you  tell 
whether  it  was  so- or  not  from  yonr  own  knowl- 

Angwer.  I  should  think  if  I  could  not  see  it 
I  could  not  i4k. 

Question.  I  only  wanted  to  make  certain 
Upou  that  point. 

An»ii!&:  Well,  sir,  I  am  positive  on  that 
point. 

Question.  You  have  no  knowledge  on  the 
sabject.     Who  was  on  the  balcony  beside  him? 

Ansicer.  I  suppose  the  balcony  will  hold 
perhaps  two  hundred  people.  There  was  a 
good  many  people  on  there ;  I  could  not  tell 
how  many. 

Q^estwn.  Give  nxe  some  one  of  the  two  hun- 
dred, if  you  know  anybody  who  was  there  1 

Answer.  I  think  Mr.  Howe  was  there.  My 
recollection  is  that  the  President  walked  out 
with  Mr.  Howe. 

QuisHon.  Was  General  Frank  Blair  thereat 


any  t 


,e?. 


Answer.  I  have  no  recollection  of  it  if  he 

Question.  Did  the  President  afterward  make 
a  speech  at  the  banquet? 

Answer.  A  short  one. 

Question.  Waathecrowdanoisyandboister- 
ous  one  after  awhile? 

Answer,  I  heard  a  good  deal  of  noise  from 
the  crowd  from  where  I  stood — I  stood  inside — 
or  where  I  was  moving  about,  for  I  waa  not 
Standing  stiU  a  great  portion  of  the  lime, 

Gbobqe  Enapp  sworn  and  examined. 

By  Mr.  Cdbtis  : 

Question.  Whatis  yonrfnllname? 

Answer.  Geoige  Knapp. 

Question,  Where  do  you  reside? 

Answer.  St.  Louis. 

Question.  What  is  your  business? 

Answer.  I  am  one  of  the  pnbi" 
proprietors  of  the  Missouri  Republi 

Question.  Were  you  in  St.  Louis  at  the  time 
the  President  visited  that  city  in  the  summer 
of  1866? 

Answer.  I  was. 


speech  to  the  people? 

Answer.  I  was. 

Question.  Were  you  in  the  room  where  the 
President  was? 

Answer.  I  was. 

Question.  Please  state  what  occurred  be- 
tween the  President  and  citizens,  or  the  com- 
mittee of  citizens,  in  respect  to  his  going  out 
to  make  a  speech  ? 


Answer.  The  crowd  on  the  outside  had  called 
repeatedly  for  the  President,  and  some  con- 
versation ensued  between  those  present.  I 
think  I  recollect  Captain  Able  and  Captain 
Taylor  and  myself  at  any  rat*  were  together. 
The  crowd  continued  to  call.  Probably  some 
one  suggested,  I  think  I  suggested,  that  he 
ought  to  go  out.  Some  further  conversation 
occurred,  I  think,  between  him  and  Captain 
Able 

Question.  The  gentleman  who  has  just  lefl 
the  stand? 

Answer.  Yes,  sir ;  Captain  Barton  Abie, 
and  I  think  I  said  to  him  that  he  ought  to  go 
out  and  show  himself  to  the  people  and  say  a 
few  words  at  any  rate.  He  seemed  reluctant 
to  go  out,  and  we  walked  out  together.  He 
walked  out  on  the  baleony,  and  we  walked  out 
with  him,  and  he  commenced  addressing  the 
assembled  multitude  as  it  seemed. 

Question.  What  was  the  character  of  the 
crowd?  Was  it  a  large  crowd,  a  large  number 
of  people? 

Answer.  Idonot  think  Hooked  at  thecrowd. 
I  do  not  think  I  got  far  enough  ou  the  balcony 
U>  look  on  the  magnitude  of  the  crowd.  I  think 
I  stood  back  some  distance. 

Question.  About  what  number  of  people 
were  on  the  baleony  itself? 

Answer.  1  suppose  there  were  probably  fif- 
teen or  twenty  ;  there  may  have  been  twenty- 

Question.  Could  you  hear  the  cries  from  the 
crowd  ? 

Answer.  I  could  not. 

Question.  What  was  the  character  of  the 
proceedings  so  faras  the  crowd  was  concerned? 

Answer.  Well,  I  do  not  recollect  distinctly. 
Hy  impressions  are  that  occasional  or  re]>eated 

Suestions  were  apparently  put  to  the  President, 
ut  1  do  not  now  exactly  recollect  what  they 

Question.  Was  the  crowd  orderly  or  other- 
wise, so  far  as  you  could  hear? 

Answer.  At  times  it  seemed  to  be  somewhat 
disorderly ;  but  of  that  I  am  not  very  sure. 

CrOBS-examined  by  Mr.  Manager  Bctlbb; 

Question.  Did  you  go  on  to  the  balcony  at  all  ? 

Answer.  Yes_,  sir;  I  stepped  out.  It  is  a 
wide  balcony ;  it  is  probably  twelve  or  fifteen 
feet ;  it  covers  the  whole  of  the  side  wall.  I 
stepped  out.  I  think  I  was  probably  only  two 
or  three  feet  back  of  the  President  part  of  the 
time  while  he  was  speaking.  Then  there  are 
a  number  of  doors  or  windows  leading  out  to 
this  balcony.  You  could  stand  in  these  win- 
dows or  doors  and  hear  every  word  that  was 

Qvfstion.  Did  you  listen  to  the  speech  so  as 
to  hear  everr  word  that  was  said  ? 

Answer.  I  am  not  sure  that  I  sta^d  during 
the  whole  time.  I  listened  pretty  attentively 
to  the  speech  while  I  stood  there,  bat  whether 
I  stood  there  during  the  whole  time  or  not  I 
'do  not  now  recollect. 
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Questioyi.  Yoa  t< 


i   from  fif- 


aright,  on  the  balcony' 

Ansieer.  That  is  my  impression.  I  am  not 
certain  about  that,  because  I  did  not  pay  any 
attention  to  the  number. 

Question.  How  manywould  the  balcony  hold? 

Answer.  I  suppose  the  balcony  would  hold 
one  hundred. 

Question.  Then  it  was  not  at  all  crowded  on 
tBfe  balcony? 

Answer.  I  do  not  recollect.  I  sayaboutthat 
whether  it  was  or  not.  I  did  not  charge  ray 
mind  with  it,  nor  do  I  now  recollect.  The  par- 
lors were  full.  There  was  a  crowd  there  wail- 
ing to  go  into  the  banquet,  andlthinkitisvery 
likely  that  a  larce  number  of  them  crowded  on 
the  balcony  to  hear  the  speech.  Whether  it 
was  crowded  or  not  I  do  not  recollect. 

Question.  Who  were  present  at  the  time  so  as 
to  remember  dietinctlj  when  he  said  he  would 
not  be  overawed  by  his  friends  or  hull ied  by  his 
enemies.     Do  you  remember  that  phrase? 

Answer.  I  do  not  recollect  it. 

Qaistion.  This  confusion  in  thecrowd  some- 
times prevented  hia  going  on,  did  it  not? 

Ansvier.  I  think  it  likely ;  but  in  that  I  must 
only  draw  from  my  present  impression.  I  do 
not  recollect. 

Question.  Did  you  hear  him  say  anything 
about  "Judas,"  do  you  remember? 

Ansvier.  No,  sir;  1  do  not  recollect. 

Question.  You  do  not  recollect  that  about 
Judas?  Did  you  hear  him  say  anything  about 
John  Bull,  and  about  attending  to  him  after  a 
while? 

Answer.  I  have  no  recollection  as  to  the 
points  of  the  speech. 

Question.  Then,  so  far  as  you  know,  all  you 
know  that  would  be  of  advantage  to  us  here  is 
that  you  were  present  when  some  of  the  citi- 
zens asked  the  President  to  go  out  and  answer 
the  calls  of  the  crowd? 

Answer.  Yes:  some  citizens  then  present  in 
the  parlor  asked  him. 

Question.  While  the  banquet  was  wailing? 
At  what  time  was  the  banquet  to  take  place? 

Ansuicr.  I  think  it  was  to  take  place  at  eight 

Question.  What  time  had  this  got  to  be? 
.   Answer^  I  do  not  recollect  thaL 

Question.  Was  it  not  very  near  eight  o'clock 
at  that  time? 

Answer.  I  think  when  the  President  went 
0\it  it  was  near  the  time  the  banquet  was  to 
take  place,  and  I  think,  also,  I  know,  in  fact, 
that  while  the  President  was  speaking  several 

gersons,  in  speaking  about  it,  said  it  was  time 
)r  the  banquet  to  commence,  or  something  to 
.  that  effect. 

Question.  The  banquet  had  to  wait  for  him 
while  (he  crowd  outside  got  the  speech? 
Answer.  I  do  not  know  that. 
Question.  Was  not  that  your  impression  at 
the  time? 
Ammer.  I  think  the  hour,  probably,  bad 


passed;  but  in  attending  banquets  it  odfra 
happens  that  they  do  not  take  place  exactly  at 
the  hour  iixed. 

Question.  It  appears  that  this  did  not;  hut 
was  that  because  they  waited  for  the  Presi- 
dent or  because  the  banquet  was  not  ready? 

Answer.  I  think  it  was  because  they  waited 
for  the  President. 

Question.  Did  you  publish  that  speech  the 
next  morni^  in  your  paper? 

Answer.  Yes,  sir  ;  it  was  published. 

Question.  Did  yon  again  republish  it  on 
Monday  morning? 

Answer.  Yea,  sir. 

Question.  While  your  paper  is  called  the 
Republican  it  is  really  the  Democrat,  and  the 
Democrat  is  the  Republican? 

Answer.  The  Republican  was  commenced 
in  early  times,  for  I  have  been  connected  with 
it  over  forty  years  myself,  and  at  the  time 

Mr.  Manager  BUTLER.  I  do  not  care  to 
go  back  forty  years  at  this  time. 

The  WiiHESs.  You  asked  why  it  was 
called 

By  Mr,  Manager  BniLBE: 

Question.  Not  why,  but  as  to  the  foot.  WaB 
it  in  fact  the  Democratic  paper  at  that  time 
when  the  President  was  there  ? 

Answer.  Yes,  sir. 

Question.  And  the  St.  Louis  Democrat,  80 
called,  was  really  the  Republican  pa{>er? 

Answer.  Yes,  sir. 

Question.  Now,  in  the  Democratic  paper, 
called  by  the  name  of  Republican,  the  speech 
was  published  on  Sunday  and  on  Monday  ? 

Answer.  Yes,  sir. 

Question.  Has  it  never  been   republished 

Answer.  No,  sir ;  not  to  my  knowledge. 
Question.  State   whether   you    caused   an 
edition  of  the  speech  to  be  corrected  for  Mon- 


Zider— 

Question.  Please  do  not  state  what  took 
place  between  you  and  jour  reporter;  it  is  only 
the  fact  I  want,  not  the  conversation.  Did 
yon  cause  it  to  be  done? 

Answer.  I  gave  directions  to  Mr.  Zider 
after  complaining  about  the  report  of  the 
speech 

QueHion.  Excuse  me;  Ihavenotaskedyoa 
about  your  directions? 

Answer.  I  did.  I  gave  directions  on  read- 
ing the  speech— 

^esiion.  Please  answer  the  question? 

Answer.  Well,  i  gave  directions  to  have  it 
corrected,  if  that  is  your  question. 

Question.  Were  your  directioDS  followed  so 
far  as  you  know? 

A]i3wer.  I  do  not  recollect  the  extent  of  the 
corrections.  I  never  read  the  speech  after- 
ward, and  I  have  forgotten. 

Question.  Did  you  ever  complain  afterward 
to  any  man,  Mr.  Zider  or  any  other,  that  ths 
speech  was  not  as  it  ought  to  be  as  it  was  pub- 
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liaLed   on   Monday  moraing  in   the   Bepub- 

Atiswci:  I  cannot  draw  tbe  disticction  be- 
tween Mondajand  Sunday.  I  have  repeatedly 
spoken  of  tbe  imperfect  manner  in  which  I 
coaceived  the  speech  wbh  reported  and  pub- 
liahed  in  the  Eepublican  on  Sunday.  Whether 
I  spoke  of  its  imperfections  for  Monday  or  not 
I  do  not  recollect. 

Question.  Will  you  not  let  me  call  your 
attention,  Mr.  Witness?  You  say  that  you 
directed  t,  revised  publication  on  Monday,  and 
it  was  HO  published.  Now,  did  you  ever  com- 
plain after  that  revised  publication  was  made 
to  anybody  that  that  publication  was  not  a 
true  one  within  tbe  next  three  months  foUow- 

Ansieer.  It  is  possible  I  might  have  com- 
pl^ned  on  Menday  morning,  if  the  corrections 
were  not  made,  but  I  do  not  recollect. 

Question.  Excuse  me;  I  did  not  ask  for  a 
possibility? 

An»wer.  1  tell  you  I  do  not  recollect. 

Question.  But  it  impossible  you  did  not? 

Ansmer.  That  I  say  again  I  cannot  recollect. 

Question.  Now,  sir,  will  you  say  that  in  any 
important  particular  tbe  speech  as  published 
in  your  paper  differs  from  tbe  speech  as  put  in 
evidence  here? 

Answer.  I  could  not  point  out  a  solitary 
case,  because  I  have  not  read  the  speech  as 
put  in  evidence  here,  nor  have  I  read  the 
speech  since  the  morning  after  it  was  deliv- 
ered ;  so  I  know  nothing  about  what  you  have 
put  in  evidence  here. 

Henbx  F.  Zider  sworn  and  examined. 

By  Mr.  Curtis  : 

Queetion.  Where  did  you  reside  in  the  sum- 
mer of  1866  when  the  President  visited  St, 
Louis  ? 

AitsvXT.  At  St.  Louis,  Missouri. 

Que^ion.  What  was  thenjour  business? 

Answer.  I  was  then  engaged  as  short-band 
writer  and  reporter  for  the  Missouri  Eepub- 
lican, a  paperjiublished  at  St.  Louis. 

Question.  Had  you  anything  to  do  with  mak- 
ing a  report  of  the  speech  of  the  President 
delivered  from  the  balcony  of  the  Southern 
Hotel? 

Ansmer.  I  made  a  short-hand  report  of  the 
speech.  I  was  authorized  to  employ  all  tbe 
assistance  that  I  needed,  for  it  was  known  that 
the  President  was  to  be  received  at  St.  Louis. 
I  employed  Mr.  Walbridge  and  Mr.  Allen  to 
assist  me.  Mr.  Walbridge  wrote  outthereport 
for  publication  in  the  Sunday  morning  Repub- 
lican. I  went  over  the  same  report  on  Sunday 
afternoon  and  made  several  alterations  in  it 
for  the*Monday  morning  paper. 

Question.  The  Monday  morning  Republican? 
Answer.  Yes,  sir.     I  made  the  corrections 
from  my  own  notes. 

Question.  Did  you  makeany  corrections  ex- 
cept those  which  you  found  were  required  by 
your  own  notes? 


Answer.  Thetewerethree  or  four  corrections 
that  the  printers  did  not  make  that  I  had 
marked  on  thai  proof  sheets  that  I  made  on 
the  paper  the  following  morning  in  the  count- 

Question.  With  those  exceptions,  did  you 
make  any  corrections  except  what  were  called 
for  by  your  own  notes? 

Ansioer.  Those  were  called  for  by  my  own 

Qtteslion.  But  they  were  not  in  fact  mad»? 

Answer.  They  were  not  in  fact  made  in  the 
printed  copy  on  Monday. 

Question.  Now,answermyqueBtionnhether 
the  corrections  were  called  for  by  your  own 

AitstBir.  Oh,  yes;  all  of  them. 

Question.  Have  you  compared  the  report 
which  yon  made,  and  which  was  published  in 
the  llcpubiican  on  Monday,  with  the  report 
published  in  tiie  St.  Louis  Democrat? 

Answer.  1  have  more  particularly  compared 
tho  report  published  in  llie  Monday  Democrat 
with  the  Sunday  Republican. 

QuesHon.  You  compared  those  two  ? 

Answer.  Yes,  sir.  There  are,  about  sixty 
changes. 

Mr.  JOHNSON.     Differences  7 

The  Witness.    Yes,  sir. 

By  Mr.  Curtis  ; 

Question.  Describe  the  character  of  those 
differences  ? 

Mr.  Manager  BUTLER.  "State  the  differ- 
ences."    1  object  to  that. 

Mr.  CURTIS.  Do  you  want  him  to  repeat 
the  sixty  differences? 

Mr.  Manager  BUTLER.    Certmoly;  if  he 

By  Mr.  Curtis: 

^estion.  Have  you  a  memorandum  of  those 
differences  ? 

Answer.  I  have. 

Questton.  Bead  it,  if  you  pleaae? 

Mr.  Manner  BUTLER.  Before  he  reads 
it  I  should  like  to  know  when  it  was  made. 

By  Mr.  Curtis  : 

Question.  When   did  you  make  this  com- 

The  Witness.    The  exact  date? 

Mr.  CURTIS.     If  you  can  give  it  to  us. 

Answer,  (after  consulting  a  memorandum: 
book.)    Saturday,  April  11. 

Question.  When  did  you  make  the  memo- 
randum ? 

Answer.  On  the  Sunday  following. 

By  Mr.  Manager  Butler  ; 

Question.  Last  Sunday  ? 

Answer.  Yea,  sir. 

Question.  This  month? 

Answer.  Yes,  sir. 

By  Mr.  Curtis; 

Question,  From  what  did  you  make  the 
memorandum  ? 

Answer.  I  bad  been  here  before  the  board 
of  managers  twenty-four  days,  and  was  dis- 
charged and  had  just  returned  to  St.  Louis.   I 
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got  telegraphic  dispatehea  stating  that  I  was 
stimmcued  again  to  appear  before  llie  Senate. 
I  tben  irent  to  the  Republican  office,  took  tbe 
bound  files  of  tbe  Eepublicau  and  tbe  bound 
files  of  the  Democrat  for  the  latter  part  of  1866, 
and  in  company  with  Mr.  James  Monaghaa, 
one  of  the  assistant  editors,  I  made  a  com- 
parison of  the  two  papers,  noted  the  differences, 
compared  those  differences  twice  afterward  to 
see  that  tbey  were  accurate.  That  was  on  Sat- 
urday. I  started  for  Wasbington  on  Sunday 
allernooD  at  three  o'clock,  the  first  through 

Question.  When  was  this  paper  that  you  call 
the  memoraadum,  which  contains  these  differ- 


le? 

Answer,  On  Saturday. 

Qumhoii.  Was  it  made  at  the  same  time 
when  you  made  this  comparison  or  at  a  differ- 
ent time  7 

Answer.  The  same  day. 

Mr.  CURTIS.  Now,  you  can  teU  us  the 
nature  of  tbe  differences :  or,  if  the  honorable 
Manager  desires  that  all  those  differences 
should  be  read,  you  can  read  them. 

Mr.  Manager  BUTLER.  Stay  a  moment. 
Any  on  which  you  rely  we  should  like  to  have 

Mr.  CURTIS.    Wetelyonallofthem,more 

Mr.  Manager  BUTLER.  Then  all  of  them, 
more  or  less,  we  want  read. 

Mr.  CURTIS.  We  should  prefer  to  save 
time  by  giving  specimens ;  but  then,  if  you 
prefer  to  have  them  all  read,  we  will  have  them 

Mr.  Manager  BUTLER.  There  ia  a  ques- 
tion back  of  this,  I  think,  and  that  is,  that  we 
have  not  tbe  standard  of  comparison.  Surely, 
tben,  this  cannot  be  evidence.  This  witness 
goes  to  the  Republican  office  and  there  takes 
a  paper — be  cannot  tell  whether  it  was  the  true 
one  or  not,  whether  made  properly  or  not,  or 
what  edition  it  was — and  he  compares  it  with 
a  copy  of  the  Democrat,  and  baling  made  that 
comparison  he  now  proposes  to  put  in  the  re- 
sults of  it.  I  do  not  see  bow  that  can  be  evi- 
dence. He  may  state  anything  that  ho  has  a 
recollection  of;  but  to  make  the  memorandum 
evidence,  to  read  the  meraotandum,  never  was 
such  a  tjfing  heard  of,  I  think. 

Let  me  restate  it  and  I  have  done.  He  goes 
to  the  Republican  office,  gets  a  Republican ; 
what  Republican,  how  genuine,  what  edition 
it  was,  is  not  identified;  he  says  it  was  in  a 
bound  volume.  He  takes  the  Democrat,  of 
what  edition  we  do  not  know,  and  compares 
that,  and  then  comes  here  and  attempts  to  put 
in  the  results  of  a  comparison  made  in  which 
Monaekin  held  one  end  of  the  matter  and  be 
held  the  other.     Now,  can  that  be  evidence? 

Mr.  CURTIS.  I  want  to  ask  the  witness  a 
question,  and  then  I  will  make  an  observation 
on  the  objection.  [To  the  witness.]  Who 
made  the  report  in  the  Republican  which  you 
examined — the  one  which  you  examined  and 


compared  with  the  report  in  the  Democra 
who  made  that  report? 

Answer.  Mr.  Walbridgemade thatreporti 
Saturday  night,  September  8,  1866.  It  w 
published  in  the  Sunday  morning  Republic: 
of  September  9,  1860. 

By  Mr,  Curtis: 

Question.  Have  you  looke^  at  the  procee 
ings  in  this  case  to  see  whether  that  has  be 

'  '    evidence? 


which  he  states  that  be  made  one  or  two  simple 
corrections  for  the  Monday  morning  Democrat. 

Question.  Now,I  wish  to  inquire,  Mr.  Zider, 
whether  the  report  which  you  saw  in  the  files 
of  the  Republican  and  which  you  compared 
with  the  report  in  the  Democrat  was  Uie  report 
which  Mr.  Walbridge  made? 

Answer.  Undoubtedly  it  was. 

Mr.  CURTIS.  Now,  Mr.  Chief  Justice,  it 
is  suggested  by  the  learned  Manager 

Mr.  Manager  BUTLER.  I  will  save  you  all 
trouble.  You  may  put  It  in  as  much  as  yoa 
choose.  1  do  not  care,  on  reflection,  if  jou 
leave  it  unread.     It  is  of  no  consequence. 

Mr.  CURTIS.  We  vrill  simply  gat  it  into 
tbe  case  to  save  time  and  have  it  printed, 

Mr. ManagerBUTLER.  Ithinktbereahould 
not  be  anything  printed  that  is  not  read.  We 
have  got  a  very  severe  lesson  upon  that. 

Mr.  CURTIS-  W'e  understood  you  to  dis- 
pense with  lie  readirig. 

The  CHIEF  JUSTICE.  If  tbe  honorablfe 
Manager  desires  to  have  the  paper  read  it  will 
be  read. 

Mr.  Manager  BUTLER.  I  do  not  desire  it 
to  be  read. 

Mt.  EVARTS.  Is  it  to  go  in  as  evidence, 
Mr.  Chief  Justice,  or  not. 

The  CHIEF  JUSTICE.    Certainly. 

Mr.  Manager  BUTLER.  It  may  go  in  for 
aught  I  care. 

Mr.  CURTIS.    That  is  all,  Mr.^  Zlder. 

The  paper  thus  admitted  in  evidence,  con- 
taining a  memorandum  of  the  differences  be- 
tween tbe  two  reports  of  President  Johnson's 
speech  at  St.  Louis,  is  as  follows; 
Sunday  fiEPUBLiciN,  Di:uoca:t.T,MDnda7.Sept. 
Sept.  9, 1866.  10,186fi. 


that 


Qaeat 


tliat  they  ikek  knew  thit  they  tiers  knew 

its  power  having  expired  its  poateri  having  eipiied 

without  tue  vrSl  ol  the  withoutUie  conaenfofths 

people  _poople 

A  Then  when  Jntf  then  when 

it  does  nol  provoke  me  it  don't  provoke  me 

things  that  Aapehean  done  things  that  ^t  beendona 

that  vers  intended  to  be  tiiat  aae  intended  to  be 

enforced  upon  enforced  on 

abandoned  tbeparfw  abandoned  \bepoaer 

that  I  was  a  traitor  thati  was  a  t-r-ai-t-o-r 

Judas  Isonriol  a  Ada*— Judas  Iscariot 

Jndaa   Iseoiiotl    JudasJ  Jiii^acu,    Judas  Iscariot, 
Jud-a-a-8 

the  twelve  apoetlea  aad  llute  twelve  apostlw 
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theretmtaCbrist 
there  tetre  uabelierii 


Upon  tfaia  jnbjeot  of 
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/onrj 


19  plan  7 
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— over  rigliteoiumaa-' 


although  1 
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nor  the judge A 

I  knon  there  ore  some 

that  talk 
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oD  the  other  side 

b  kind  of  oTor  rii^btoouS' 

nesa— better  than  nny 

body  else  and  almana 

.here  noiB  paitiftdlv  nailcc 


and  ^ero  ehed  hia  blood 
that  youand  I  miglit  live 

(ebeora) 

nor  thejuilKa  (voice  nor 

theltfoses.") 


Thept 

well  aa  OUST 
know  thatoJ 


traduction  and  de- 


The  people  of  Miesonn 
as  noil  as  other  States 
know  thatA  my  eflorta 

and  detraeQou  that 

letuaflghtA  enemies 
And  in  parting  nith 
yon  now  leavoA  the 
Government  in  yoni 
hands. 


Cross-examined  by  Mr.  Manager  Butler; 

Question. ,  How  long  have  j-ou  been  troubled 
with  your  unfortunate  affliction? 

Aasioer.  To  what  do  jou  refer. 

Qaeslion.  lunderstoodyouwerealittledeaf. 
Ia  that  so? 

Answer.  I  have  been  sick  the  greater  part 
of  this  year,  and  was  compelled  to  come  Gere 
a  month  ago  almost,  before  I  was  able  to  come. 
I  have  not  got  well  yet. 

Question.  Did  you  hear  my  queation? 

Answer.  Yes. 

Question.  How  long  have  you  been  deaf,  if 
you  have  been  deaf  at  all? 

Ansieer.  Partialjjdeaf  for  the  last  two  years, 
I  should  think. 

QueiUoa.  About  what  ti.me  did  it  commence? 

Answer.  1  cannot  state  that. 

Question.  As  near  as  you  can.  You  know 
when  you  became  deaf,  do  you  not? 

Answer.  1  know  I  was  not  deaf  when  jou 
made  your  St.  Louis  speech  in  1866. 

Question.  That  is  a  very  good  date  to  reekxin 
from  ;  but  as  these  gentlemen  do  not  all  know 
wbeu  that  was,  and  you  and  I  do,  suppose  you 
try  it  by  the  almanac  and   tell  us  when  that 


Ansieer.  Tbat  w 


1  the  13th  of  October 


Question.  You  were  not  deaf  tLen? 

Answer.  No. 

Qiiestion.  How  soon  after  that  did  you 
become  deaf? 

Answer.  Perhaps  a  month.     [Laughter.] 

Quesiien.  You  are  quite  sure  it  was  not  at 
that  time? 

Answer.  Quite  sure  it  was  not  that  time, 
because  I  heard  some  remarks  the  crowd 
made  which  you  did  not.     [Laughter.] 

Question.  1  have  no  doubt  you  heard  very 
much  that  I  did  not.  Now,  suppose  we  con- 
fine ourselves  to  this  matter.  About  a  mouA 
after  that  you  became  deaf? 

AnsvKr,  Partially. 

Question.  Partially  deaf,  as  now. 

Ansioer.  I  recovered  from  that  sickness.  I 
became  sick  t^ain  the  first  part  of  this  year. 

Question.  Now,  will  you  have  the  kindness 
to  state  whether  you  have  your  notes? 

The  Witness.    Of  the  President's  speech? 

Mr.  Manager  BUTLER.    Yes,  sir. 

AnswBr.  Ihave  not. 

Question.  When  did  you  see  them  last  7 

Answer.  The  last  recollectioQ  I  have  of 
them  is  when  Mr.  Walbridge  was  summoned 
before  the  Beconsti'uction  Committee  to  give 
testimony  on  the  New  Orleajts  riot. 

^uesiion.  Did  jou  and  he  then  go  over  that 
speech  ti^ether?       • 

Answer.  We  went  over  only  a  part  of  it. 

Question.  The  pari  that  referred  to  Now 
OrleeuB? 

AnsvxT.  Yea,  sir. 

Question.  But  the  part  that  referred  te  New 
Orleans  you  went  over  with  him? 
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Ainaer.  I  did. 

Question.  Was  there  any  material  difference 
between  jou  and  him  when  you  had  jour  notes 
together  m  that  part  of  the  speech,  and  if  so, 
Eta1«  what  ? 

Ansteer.  There  was. 

Oaesiton.  What  was  it  ? 

Answer.  He  asked  rae  to  compare  notes 
with  him 

Question.  Excuse  me ;  I  am  not  ashiog  nbat 
he  said.  I  am  asking  what  difference  there 
was  between  yonr  report  and  his  report  upon 
that  eompariaon ;  what  material  difference  ? 

Mr.  BVABTS.  Isubmit,  Mr.  Chief  Justice, 
that  as  he  is  asked  tie  precise  question  what 
the  difference  was  that  arose  upon  that  com- 
parison, he  is  to  bo  permitted  to  state  what  it 

Mr.  Manager  BUTLER.  I  hare  not  ashed 
any  difference  that  arose  between  him  and  Mr. 
Walbridge.  Far  be  it  from  rae  to  go  into  that. 
I  bnyeiiisked  what  the  difference  was  between 
the  two  speeches. 

Mr.  EVAKTS.  As  it  appeared  in  that  com- 
parison. 

Mr.  Manager  BUTLEB.    As  found  at  that 

The  Witness.    That  ia  what  I  was  going  to 

patience  a  moment  I  will  answer. 

The  CHIEF  JUSTICE.  The  witness  will 
confine  himself  entirely  to  what  is  asked  and 
make  no  remarks. 

The  Witness.     When  we  proceeded  to  com- 

eire  that  part  relating  to  the  New  Orleans  riot 
r.  Walbridge  read  from  his  cotes;  1  looked 
on,  and  when  he  came  to  this  passage,  as  near 
as  I  can  remember:  "When  jou  read  the 
speeches  that  were  made,  and  take  up  the  facts, 
if  the;  are  as  stated,  you  will  find  that  speeches 
were  made  incendiary  in  their  character,  ex- 
citing that  population  called  the  black  popu- 
lation to  take  up  arms  and  prepare  for  the 
shedding  of  blood;"  I  called  Mr.  Walbcidge's 
attention  to  the  qualifying  words,  "if  the  facts 
are  as  stated."  He  replied  to  me,  "  You  are 
mistaken ;  I  know  I  am  right,"  and  went  on. 
As  he  was  summoned  to  swear  to  his  notes,  and 
not  to  mine,  I  did  not  argue  the  question  with 
him  further,  bnt  let  him  go  on. 

By  Mr.  Manager  Bptlbr: 

^es(ton.  What  other  difference  was  ther^ 

Armcer.  Tbem  was  another  di£l«rence. 

Question.  In  the  New  Orleans  matter? 

Antvjer.  Yes  sir.  The  President's  words, 
I  think,  were  that  they  there  knew  a  conven- 
tion was  to  be  called  which  was  extinct  by 
reason  of  its  power  having  expired.  There 
wasadifetence  in  the  words  "by  reason  of." 

Question.  What  was  that  difference? 

Ansvfer.  The  words  "by  reason  of  " 

Question.  Weretheyinoroutof Walbridge's 
report? 

Ansioer.  They  were  in  my  report. 

Question.  And  were  not  in  Walbridge's  re- 
port? • 


Anmer.  They  were  not, 

Question.  Any  other  difference? 

Answer.  No  other.    That  was  as  far  as  we 

Eroceeded  with  the  report  as  to  the  New  Or- 
gans riot.  The  latter  part  of  the  report  was 
not  compared  at  all,  nor  was  the  first  part. 

Question.  Now,  have  you  the  report  as  it 
appeared  in  the  Republican  of  Monday  morn- 
iug  before  you? 

Answer.  I  have. 

Quuiion.  Letmeread  the  first  few  sentences 
of  the  report  put  in  evidence,  and  tell  me  how 
many  errors  there  are  in  that.     Have  you  it? 

Amwer.  Yes,  sir;  Ihaveit.  [Thewitoeas 
produced  a  new  paper.] 

Question.  Now,  I  will  read  from  the  report 
put  in  evidence  here; 

"Fcllow-citkeDa  of  St  Louis:  In  beine  intro- 
duced to  you  to-niglit,  it  ia  not  for  the  purpose  of 
making  a  apeech.    Itia  true  I  »m  proud  to  meet  ao 


able 


J3  tha,t  I  d. 

L  aubjects?']    We  will  » 


le  purpose  of  maMne 


y  felloB 

and  UDfieT  the  fav. 
[Cry.  'How  about 
tend  to  John  B -■ 
eereed.   ILaue 
etatedthatlw 


The  Witness.    "Am  not  here," 

Mr.  Manager  BUTLEB.  The  difference  ia, 
here  "I  was,"  and  there  "I  am,"  Now,  do 
you  know  that  the  President  used  the  word 
"am"  instead  of  "was?" 

Answer.  Ofcourseldo. 

Question.  I  will  read  on: 

"Iwasnothereforthepurposeof  making  a  sp  eech ; 
bnt  after  beinj  introdnoed  simply  to  tender  my  cor- 
dial thanSa  for  the  welcome  yon  have  given  mo  in 
your  midat.  [Avoioe:  'Ten  thousand  welcomes;' 
hurraha  and  cheers.]  Thank  you,  air.  Iwiahitwaain 
my  power  to  address  you  under  favorable  eircnm- 
stauces  upon  aome  of  the  anestions  that  agitate  txiA. 
distract  tiiB  pnblio  mind  at  this  time" 

Ansmer.  "Questions toAtcft agitata." 

Question.  "  WAtcAagitate"  insteadof  "(6(ri 
agitate  ?' ' 

Answer.  Yes. 

Question.  And  then  it  goes  on : 

"  Questions  that  have  erown  out  of  a  fiery  ordeal 
we  bave  jnst  oasaed  throngh,  and  which  I  think  u 
important  os  those  we  have  j  ust  passed  by.  The  time 
has  comewhenitaeeme  to  mo  that  nJlouEbt  to  be  pre- 
pared for  peace— the  rebellion  being  sup prcsaed,  and 


It  i> 


o  far  all  right  except  those  two  c 


Answer.  Yes,  sir. 

Question.  Now  we  will  try  another  part? 

The  Witness.*  Go  over  the  New  Orleans 
pact,  if  you  please.  I  wish  to  make  a  correction 
m  that  part. 

Question.  Are  you  dealing  with  a  memo- 

Answer.  It  is  the  official  proceedings. 

Question.  Yon  are  comparing  yourself  with 
the  offlciaJ  proceedings  as  joa  go  on,  where 
JOU  have  noted  these  corrections? 

Ansvw.  Yes,  sir,  in' the  official  proceedings. 
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of   the   official  proceedings  and   noting 
differences  ? 

Answer.  Yes ;  but  I  can  mate  tUe  memo- 
randa without  tbe  official  proceedings  before 
ine.  Do  yon  want  it?  [Offering  the  printed 
official  report  of  tte  trial,  with  manuscript 
corrections,  to  the  honorable  Manager.] 

Mr.  Manager  BUTLER.  No ;  I  do  not  care 
for  it.  You  told  me  that  you  wished  I  should 
go  on  with  the  New  Orleans  part.  Why  do  you 
wish  anything  about  it? 

TheWiTSESS,  Yon  were  proceeding  to  make 
corrections,  and  when  you  camo  to  the  New 
Orleans  part  yon  stopped. 

By  Mr.  Manager  Butleb: 

Question.  Well,  I  will  take  this  portion  of 

The  Witness.     Any  portion. 

Question.  "Jndaas,  Judas  Iscariot,  Ju- 
daaa?" 

Answer.  One Judaatoomany there.  [Laugh- 
ter.] 

Question.  ''  There  was  a  Judas  once."  You 
are  sure  he  did  not  speak  Judasfouc  times,  are 
jou? 

AnsvKT.  Yea,  sir. 

Question.  How  many  times  did  he  speak  it? 

Answer.  Please  read  it  again. 

Question.  I  asked  how  many  times  did  he 
speak  Judaa? 

Answier.  Three  times. 

Question.  Well,  I  believe  we  have  got  "  Ju- 
daas,  Judas  Iscariot,  Jndaas."  That  is  only 
three  times.     Why  did  you  say  one  too  many  7 

Answer.  Yott  have  it  four  times  there. 

Question.  I  beg  your  pardon.  I  have  only 
,sdd  it  three  times.  "  Judaas,  Judas  Iscariot, 
Judaas." 

The  Witness.  Are  not  those  words  itali- 
cized there? 

Mr.  Manager  BUTLER.     Yes,  air. 

TheWiTNesa.  Are  they  not  stretched  out  to 
wake  it  appear  ridiculous? 

Mr.  Manager  BUTLER.  I  really  think  two 
of  the  Judases  are  spelt  with  Che  pronunciation 

The  WiTHEss.    Yes,  and  italicized. 

Question.  Doyou  mean  to  say  tbatthe  Presi- 
dent did  not  speaktbose  words  with  emphasis? 

Answer.  I  mean  to  say  that  he  did  not  speak 
them  in  that  way. 

Question.  I  read : 

"TherowBa»Jndnsonce,olieofthetweIveapostI«9. 
Oh  1  yes,  ftnd  these  twelve  apostles  had  a  Christ.  [A 
voice,  'And  a.  Hoses,  too.'  Qiea^t  laughter.]  The 
twelve  apostles  had  a  Christ,  and  heeoutd  not  have 
had  a  JndBSQnlBss  he  had  bid  twalvo  apostles." 

See  if  I  am  right. 

Answer.  The  word  "yes"  should  not  be 
stretched  out  with  dashes  between  each  letter, 
as  there. 

Mr.  Manager  BUTLER.  The  "yes"  isnot 
here  stretched  out.  Is  there  any  other  ques- 
tionyouwouldliketoaskme,  sir?  [Laughter.] 

The  WiTHEsa.  All  I  wish  is  that  yoa  shall 
lead  it  as  it  is  there.    ' 


Mr.  Manager  BUTLER.  Now,  sir,  will  you 
attend  toyourbusiness  and  see  what  differences 
there  are  as  I  read? 

"If  I  have  played  the  Judae,  who  has  been  my 
Christ  that  I  havej laved  the  Judaa  with!  Was  it 
Thad.  Stevens?  ^Vns  it  Wendell  Phillips?  Was  it 
Charles  Sumner?  [Hissea  and  cheers.]  Arethesethe 
men  Ihat  set  up  and  oompare  themselves  with  the 
Savionr  of  men.  and  everybody  thatdiffera  with  them 
in  opinion,  and  try  to  star  &  arrest  their  diiibolicnl 
and  nefarious  policy,  is  to  bedenonncedaaa  Judaa." 

Answer.  "And  that  try." 

Question.  "  Differ  with  them  in  opinion, 
and  that  try  to  stay  and  arrest  their  diaboli- 
cal and  nelariouH  policy  is  to  be  denounced 
as  a  Judas.  [' Hurrah  forAndy  and  cheers.'"] 
Am  I  right  so  far,  sir  ? 

Ansmer.  I  think  so. 

Question.  Is  that  a  fair  specimen  of  the  sisty 


ATtswer.  Therearefourinthenextthreelines. 

Question.  Is  that  a  fair  specimen  of  the 
sixty  corrections.     Answer  the  questioji? 

Mr.  EVAETS.  Mr.  Chief  Justice,T  sup- 
p*e  the  corrections,  the  whole  of  which  we 
nave  put  in  evidence,  will  show  for  themselves. 

Mr.  Manager  BUTLER.     I  am  cross-exam- 

Ut.  EVARTS.'  It  has  nothing  to  do  with 
the  matter  of  evidence, 

Mr.  Manager  BUTLER.     I  am  asking  a 

and  I  prefer  that  he  should  not  be  instructed. 

Mr.  EVARTS.  No  instruction.  We  thought 
we  should  save  time  hj  putting  in  the  memo- 
randum ;  but  it  seems  that  the  cross-examina- 
tion is  to  go  over  every  item.  We  insist  that 
it  be  cononed  to  questions  that  are  proper. 
Whether  this  is  a  feir  specimen  or  not,  com- 
pared with  the  whole  paper,  will  appear  by 
the  comparison  the  court  make  between  the 
two  pieces  of  evidence. 

Mr.  Manager  BUTLER.  I  am  testing  the 
credibilityof  this  witness,  and  I  do  not  care  to 
have  him  instructed. 

The  CHIEF  JUSTICE.  If  the  question  is 
objected  to,  the  honorable  Manager  will  please 
put  it  in  writing. 

Mr.  Manager  BUTLER.  I  will  put  it  in 
writingif  the  Chief  Justice  desires. 

Mr.  EVARTS.  It  is  no  question  of  credi- 
bility ;  it  is  a  mere  question  of  judgment  asked 
8f  him  between  two  papers,  whether  one  is  a 
fiiir  specimen  of  the  other. 

Mr.   Manager  BUTLER.     I   will  put  the 

faestion  in  writing  if  the  Chief  Justice  desires, 
be  question  is  this;  whether  all  the  correc- 
tions which  you  have  indicated  in  answer  to  ray 
questions  are  of  the  same  average  character 
with  the  other  corrections  of  the  sixty  ? 

The  Witness.  There  are  two  or  three  cor- 
rections in  that  whichyou  have  read. 

The  CHIEF  JUSTICE.  Is  the  question 
objected  to? 

Mr.  EVAETS.  We  object  to  the  question. 
It  requires  a  reexamination  of  the  whole  snb- 
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The  CHIEF  JUSTICE.  The  question  will 
he  put  in  writing,  objection  being  made,  * 

Hr.  Manager  BUTLER.  I  will  pass  Trom 
that  rather  than  take  time,  hecanse  1  shall  be 
accused  of  having  tahen  up  too  much  time. 
[To  the  witneis.]  Mr.  Witness,  you  have  told 
UB  that  in  the  next  few  lines  there  were  cor- 
rections, I  think  four  in  the  next  three  lines. 
Now  I  will  read  the  succeeding  lines: 

"In  the  days  when  there  ware  tw  aire  apostles  and 
when  there  ware  n.  Christ,  while  there  ware  Jodnsee, 
there  ware  unbelievers,  too.  T-a-s;  while  there 
were  Judases,  there  ware  unbelieTera.  [Voioea: 
'Hear."  'ThreSBroans  for  Fletcher.']  Yes,  ohyesl 
nnbelieverain  CErLst." 

The  Witness.  Do  you  wish  me  to  make 
corrections  there? 

Mr.  Manager  BUTLER.^  I  want  you  to 
stop  me  when  there  is  anything  wrong. 

The  Witness.     "In  the  days  when  there 

""Mr!  Manger  B^UTLBR.  It  reads  in  mine 
"ware,"  and  in  jours  it  reads  "were?" 

Ansicer.  Yea ;  and  then  in  the  next  Une 
there  is  a  "  wore     again.  It  should  be  "irere." 

Question.  What  is  the  next? 

Answer.  There  is  another  "wore." 

Question.  That  is,  it  should  be  "were" 
instead  of  "wore?" 

Answer.  Yes,  sir. 

Question.  Those  are  the  three  corrections 
jon  want  to  make  there?  Are  those  the  only 
corrections  there? 

Answer.  Then  there  is  one  before  "unbe- 
lieTera," 

Question.  What  is  it? 

Answer.  "  Were"  for  "wore." 

Question.  Are  those  all? 

The  Witness.  Doeaitread  in  yours  "Voices, 
'Hear  I'   'Three  groans  for  Fletcher?'  " 

Mr.  Manager  BUTLER.  Yes,  sir.  It  is  all 
right,  is  it  not?   What  is  the  trouble  with  that? 

The  Witness.  There  are  four  "wares" 
there,  are  there  not? 

Mr.  Manager  BUTLER.  What  do  you 
mean  by  "wares?"  We  have  corrected  the 
"e"  for  the  "a;"  that  is  the  whole  change. 

The  Witness.  Yours  reads  "  there  ware  a 
Christ;"  the  "wore"  should  be  "vias." 

Question.  Then  all  your  corrections  are  of 
pronunciation  and  grammar,  are  they  not? 

J,n3icer.»The  President  did  not  nse  those 

Q^sfion.  Do  yon  say  that  the  President  does 
not  pronounce  "were"  broadly,  as  is  some- 
times the  southern  fashion? 

Answer.  I  say  that  he  did  not  use  it  as  used 
in  that  paper. 

Question.  Didhenotspeakbroadlytheword 
"  wfire"  when  he  used  it? 

Answer.  Not  so  that  it  could  be  distinguished 
for  "wBje." 

Question.  Then  it  is  a  matter  of  how  you 
would  spell  pronunciation  that  you  want  to 
correct,  is  it? 

Answer.  The  tone  of  voice  cannot  be  repre- 
Bsnted  in  print. 


Question.  Andstlllyou  think"were"  best 
represents  his  tone  of  voice,  do  you  ? 

Answer.  I  think  it  did. 

Question.  Although  it  cannot  be  represented 
in  print.  Now,  sir,  with  the  esception  of  these 
corrections  in  pronunciation  and  grammar,  is 
there  any  correction  as  the  speech  was  printed 
in  the  Democrat  on  Monday  from  that  which 
was  printed  in  the  Bepubhcan? 

Answer.  Of  what  date  ? 

Question.  The  Republican  of  Sunday. 

Answer.  Yes,  sir. 

Question.  Or  of  Monday?  With  the  excep- 
tion of  corrections  of  grammar  and  pronuncia- 
tion, is  there  any  correction  of  sabstance  be- 
tween the  two  reports  as  printed  that  morning? 

Answer.  Specify  which  papers  you  want 
compared,  the  Sunday  Republican  and  Mon- 
day Democrat,  or  the  Monday  Republican  and 
Monday  Democrat? 

Question.  TheMondayRepubliean  and  Mon- 
day Democrat. 

A/tswer.  Yes,  sir. 

Question.  What  are  they  as  printed? 

.Imswer.  One  is  "  Let  the  Government  bo 
restored.  I  have  labored  for  it.  I  am  for  it 
now.  I  deny  this  doctrine  of  secession,  come 
from  what  quarter  it  may. ' ' 

Question.  Whatia  the  change  as  printed? 

Jijwwer.'  "  Let  the  Government  bo  restored. 
I  have  labored  for  it."  So  far  it  is  the  same 
in  both  papers;  and  then  the  words  "I  am  for 
it  now"  are  omitted  in  the  Democrat,  and  ths 
punctuation  is  changed  so  as  to  begin  the  next 
sentence  "Now,  I  deny  this  doctrine  of  seces- 
sion," and  then  words  are  omitted  and  the 
punctuation  changed. 

Question.  Therearefourwords  omitted,  "I 
am  for  it,"  before  now.     What  else? 

Answer.  Speaking  of  the  neutrality  law  ho 
said,  "I  am  sworn  to  support  the  Constitution 
and  to  execute  the  law.  Some  one  halloed 
out  "Why  didn't  you  do  it?"  and  he  answered, 
"The  law  was  executed;  the  law  was  exe- 
cuted." Those  words  "  Why  didn't  you  doit" 
and  "  The  law  was  executed !  thelawwaaexe- 
cuted,"  are  omitted  in  the  Democrat. 

Question.  What  else  of  substance? 

Answer,  I  do  not  know  that€  can  point  out 
any  others  without  the  memorandum. 

Question.  Use  the  memorandum  to  point  out 
substance,  not  grammar,  not  punctuation,  not 
pronunciation. 

Answer,  (referring  to  the  memorandum.) 
One  expression  he  used  was,  "Allow  me  to 
ask  if  there  is  a  man  here  to-night  who  in  the 
dark  days  of  Know-Nothingiam  stood  and  bat- 
tled more  for  their  rights"-— 

Question.  What  is  the  word  left  out  or  put 
in  there  ? 

Answer.  The  word  "sacrificed"  is  used  in 
the  Democrat,  and  the  word  "  battled"  is  the 
one  that  was  employed. 

Mr.  Manager  BUTLER.  I  will  not  lionblo 
you  further,  sir.  ^ 

The  Witness,    Oh,  I  can  point  out  more. 
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Mr.  Manaeer  BUTLER.     That  is  all,  sir. 

Mr.  CURTIS.  We  now  desire,  Mr.  Chief 
Justice,  to  put  in  evidence  a  document  certi- 
fied tram  the  Department  of  State. 

{The  doeumenj  was  handed  to  the  Managers.  1 
'he  CHIEF  JUSTICE.     The  counsel  will 
state  the  object  of  this  evidence. 

Mr.  CURTIS.  It  is  the  commiaaion  issued 
by  President  Adams  to  General  Washington, 
constituting  him  Lieutenant  General  of  the 
Army  of  tfie  United  States.  The  j>urpose  ia 
to  show  the  form  in  which  commissions  were 
issued  at  that  date  to  high  military  officers, 
and  we  have  selected  the  most  conspicuous 
instance  in  our  history  as  regarda  the  person, 
the  office,  and  the  occasion. 

Mr.  Manager  BUTLER.  There  were  two 
commissiona  issued  to  General  Washington, 
two  appointments  made.  Was  this  the  one  he 
accepted,  or  the  one  he  rejected ;  do  joa 
remember  ? 

Mr.  BVARTS.  We  understood  it  to  he  the 
one  actually  issued,  and  received  by  him. 

Mr.  Manager  BUTLER,  And  accepted  by 
him? 

Mr.  EVARTS.    We  suppose  so. 

Mr.  CURTIS.     We  understand  so. 

Mr.  BVARTS.  We  desire  to  havetheeom- 
mission  read. 

Mr.  Manager  BUTLER.  I  see  no  objection 
to  it.  I  thought  perhaps  you  could  tell  me 
what  I  inquired  about. 

Mr.  BVARTS.  Will  the  Clerk  be  good 
enough  to  read  it  ? 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  paper. 

The  Chief  Clerk  read  the  following  commis- 
sion, which  is  accoropaajed  by  a  certificate 
from  the  Secretary  of  State,  that  it  is  a  care- 
fully compared  and  exact  copy  of  the  original 
OQ  file  in  his  Department: 

JoHH  Adius, 

FrtmdmloftlK  UniledSlalei  «f America.- 
lb  all  alio  shall  lee  thete  preaaiU,  grettiaa  i 

Enow  ;e,  that  repoBing  epeoial  trust  and  coufi- 
d«nce  in  thenatriotism,  valor,  fidelity,  and  abilities 
of  &eoree  Wasliin^on,  1  have  nommated.  and  by 


and 


nttf  the 


it  of  ti 


ai  Lieutenant  General  and  Commander- 
"*■-■-■     '         '.0  bo  raised  for 


duiing  the  nil 
Slateaforlfie 


■oldiers  nnder  his 

radera  as  Lienteaaat  ueneral  ana  uommaniler-m- 
Chief.  And  he  is  to  observe  and  foUow  such  ordera 
and  direeliong  from  time  to  time  as  ha  shall  receive 
from msoi  the  future  Pre°ldcntot tlio United  States 

ire  of  tha  President  of  the  United 

_y  hand  at  Philaddphia,  this  ith 

day  of  July,  in  the  year  of  our  Lord  1798. 
[i.  B.]  and  in  the  tiftaty-third  year  of  the  inde- 
pendence of  the  United  States. 

JOHN  ADAMS. 
B/oommand  of  thoFiesidoatof  the  United  States 

'^'°'' JAMES  McHENRT,  Secretary  of  War. 

Mr.  CURTIS.    I  no'W  desire,  Mr.  Chief 


Justice,  to  put  in  a  document  from  the  Depart- 
mentof  the  Interior,  showing  the  removata  of 
supmntendents  of  Indian  affairs,  and  of  In- 
dian agents,  of  land  officers,  receivers  of  pub- 
lic moneys,  surveyors  general,  and  certain  mis- 
cellaneous officers  who  are  not  brought  under 
any  one  of  those  classes.  The  document  which 
I  hold  shows  the  date  of  the  removal,  the 
name  of  the  officer,  the  office  he  held,  and  also 
contains  a  memorandum  whether  the  removal 
was  during  the  receas  of  the  Senate  or  in  the 
session  of  the  Senate. 

Mr.  Manager  BUTLBR.  I  have  but  one 
objection  to  this  species  of  evidence  without 
anybody  brought  here  to  testify  to  it,  and  that 
is  this:  I  have  learned  that  in  the  case  of 
the  Treasury  Department,  which  I  allowed  to 
come  in  without  objection,  there  wero  other 


it  is  so  in  the  Interior  Department  or  not.  But 
moat  of  these  cases,  upon  our  examination, 
appear  to  be  simply  under  the  law  fixing  their 
tenTire  during  the  pleasure  of  the  President  for 
the  time  being,  and  some  of  them  are  inferior 
officers  originally  made  appointable  by  the 
heads  of  Departments.  If  the  presiding  officer 
thinks  they  have  any  bearing  we  have  no  objec- 

Mr.  CURTIS.  I  understand  the  matter  of 
the  application  of  the  law  to  these  offices  some- 
what differently  from  that  which  is  stated  by 
the  honorable  Manager.  I  have  not  had  an 
opportunity  minutely  to  examine  these  lists, 
for  they  were  only  handed  to  me  this  morning; 
but  I  understand  that  a  very  large  number  of 
these  officers  held  for  a  fixed  tenure  of  four 
years.  That,  however,  must- be  a  matter  of 
argument  hereafter, 

Mr.  Manager  BUTLBR.  What  class  of  offi- 
cers do  yon  apeak  of? 

Mr.  CURTIS.  Receivers  of  public  moueys 
is  one  of  the  classes. 

Mr.  JOHNSON.  What  is  the  date  of  the 
first  removal  and  of  the  last? 

Mr.  CURTIS.  These  tables,  I  think,  ex- 
tend  through  the  whole  period  of  thee:   _.. 

of  that  Department.     I  do  not  remember 

date  when  the  Department  was  established, 
but  I  think  they  run  through  the  whole  history 
of  the  Department. 

The  CHIEF  JUSTICE.  No  objection  ia 
made  to  the  reception  of  this  document  in  evi- 
dence. 

The  document  is  as  follows: 

Df  PSETHKNT  OP  THE  IbTEBIOH, 

WASHiNaTON,  D.  C,  AprU  17,  I8SS. 
I.OrvilleH.BrowDinB.  Seoretary  <iftholnterior,do 
hereby  certify  that  the  anneied  thirteen  sh eets 'con- 
tain full,  true,  oorapUte,  and  perfect  trun  scripts  from 
the  records  of  this  Department,  so  far  as  the  same 
relate  to  the  removals  from  offieeofthepersoaa  therein 

In  testimony  whereof,  I  have  hereunto  enbwribed 

my  name  and  caused  the  seal  of  the  Separt' 

[l.  s.]  ment  to  be  affiled  the  day  and  year  above 
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By  Mr.  Ccrtis  ; 
Qucslion.  State  what  ofSee  you  hold  utider 
the  Government? 

Answer.  Assislant  Secretary  of  State. 
Question.    How  long  have   you   held    the 
office? 

Answer.  Since  March,  1861. 

Question.  In  whose  charge  in  that  Depart- 
ment is  the  auhject  of  consuia  and  consular 
and  vice  consular  appointments  ? 

Answer.  Under  my  general  supervision. 

Question.  Please  state  the  practice  in  mak- 
ing appointments  of  vice  consuls  in  case  of 
the  death,  resignation,  incapacity,  or  absence 
of  consuls? 

Answer.  Usually 

Mr.  Manager  BUTLER.  Stop  a  moment. 
Is  not  that  regulated  hy  law? 

Mr.  CURTIS.  That  is  a  matter  of  argu- 
ment.    We  think  it  is. 

Mr.  Manager  BCITLEB.  So  do  we.  There 
cannot  be  any  dispute  on  that  question. 

Mr.  CURTIS.  Now  we  are  going  to  show 
the  practice  under  the  law. 

Mr.  ManagerBUTLEIt.  Different  from  the 
law? 

Mr.  CURTIS.  Just  aa  we  hare  done  In 
other  eases.  I  have  a  document  here  to  offer, 
but  it  requires  some  expianations  to  make  the 
document  Intelligible. 

Mr.  Manager  BUTLER.  We  io  not  object 
if  the  offer  is  to  show  the  practice  under  the 

Mr.  CURTIS,  (to  the  witness.)  Proceed,  if 
yon  please,  Mr.  Seward. 
,  The  Witness.  When  the  vacancy  ia  fore- 
seen the  consul  nominates  a  vice  consul,  who 
enters  upon  tha  discharge  of  his  duties  at  once 
during  the  time  that  the  nomination  is  sent  to 
the  Department  of  State.  The  Department 
approves  or  disapproves  when  it  receives  Ike 
nomination.  In  ease  the  vacancy  has  not  been 
foreseen  and  the  consul  is  dead,  absent,  or 
sick,  unable  to  dischai^ethe  duties  orto  desig- 
nute  his  temporary  substitute,  then  the  minister 
in  the  country  will  make  a  nomination  and 
send  that  to  the  Department  of  State;  or  if 
there  be  no  minister,  the  naval  commander 
"  will  not  infrequently  make  a  nomination  and 
send  that  to  the  Department  of  State,  and  the 
vice  consul  so  designated  will  act  until  the 
Department  shall  approve  or  disapprove.  In 
other  cases  the  Department  itself  will  designate 
a  vice  consul  without  any  previous  nomination 
of  either  minister,  consul,  or  naval  commander, 
and  he  enters  upon  the  discharge  of  his  duties 

Qaeslion.  How  is  he  authorized   or  com- 


Answer.  He   receives   a   certificate  of  his 

appointment  signed  by  the  Secretary  of  State. 

Quexiion.  Running  for  a  definite  time,   or 


Answer.  Running  "  subject  to  the  conditions 
prescribed  by  law." 

Question.  Is  this  appointment  of  vice  con- 
sul made  temporarily  to  fill  a  vacancy,  or  how 
otherwise  ? 

Answer.  It  is  made  to  fill  the  office  during 
the  period  which  necessarily  elapses  in  the  time 
that  it  takes  for  the  news  of  the  vacancy  to 
reach  the  Department  for  a  successor  to  bo 
appointed. 

Question.  That  is  for  a  succeeding  consul  to 
be  appointed  ? 

Ansieer.  For  a  succeeding  full  ofScer  to  be 
appointed.  Sometimes  a  period  of  weeks  or 
months  may  elapse  before  the  news  can  reach 
this  country,  and  a  similar  period  before  the 
newly- appointed  successor  can  reach  the  post. 

Question.  It  is,  then,  in  its  character  an  ad 
interim  appointment' to  fill  the  vacancy  ? 

Answer.  Yes. 

Cross-examined  by  Mr.  Manager  Bctler; 

Question.  Is  there  anything  said  in  their 
commissions  or  letters  of  appointment  about 
their  being  ad  interim  J 

Answer.  Their  letter  of  appointment  says 
"subject  to  the  conditions  prescribed  bylaw." 

Qimlion.  That  is  the  only  limitation  there 

Answer.  That  ia  the  only  limitation  I  re- 

Question.  Are  not  these  appointments  made 
under  the  fifteenth  section  of  the  act  of  August 
18,  Ibfie?  ^ 

Answer.  I  think  the  act  of  1856  does  not 
give  the  power  of  appoint- 
ees the  office  as  already  in 
power  as  already  in  the 


t,  but  it  1 


President. 

Mr.  Manager  BUTLBE.     We  will  see  about 
that  in  a  moment,  sir. 

Mr.   JOHNSON.     Has    the  Manager   the 
statute  before  him? 

Mr.  Manager  BUTLER.     I  have.  ■ 

Mr.  JOHNSON.     What  is  the  volume? 

Mr.  Manager  BUTLER.  The  volume  ia  the 
11th  Statutes- at- Large.  This  statute  begins  on 
page  85  of  the  Uth  Slatntes-at- Large;  but  the 
fourteenth  and  fifteenth  sections  are  those  that 
relate  to  the  matter.  The  fourteenth  "  ~ 
will  read,  for  I  want  to  ask  some  furthei 
tions  in  regard  to  it:     • 

"That  tho  Ppesident  be,  and 
lied  t«  define  the  extent  of  con 
within  any  oonmlate  or  Oommereia    ^  „ 

provide  for  tha  appointment  of  vios  consuls,  lioa 
commerBial  i^enti,  depntr  coiisnis,  and  conBular 
osenti  tiierdn,  in  niph  manner  and  under  BDoh  reg- 
utationa  as  Jiouiall  deem  proper;  bat  no  compen," 
tion  aliall  be  allowed  for  Uieae — - — »---  — «-- 


leaerTieeofanyguBbvioe 

nt  of  tlie  o^owaneemade  bjhia  aotfortheprineipal 
auKutar  officer  in  whoso  place  anoh  appofntmuit 
ball  be  made!  and  no  vioeconanl,  viDeoommardal 
goat,  deputy  consal.  or  coDsnlar  SB:ent  Bball  beap- 
ointod  otherwise  than  m  aueh  manner  and  under 
leb  reeulations  as  tbe  President  shall  prescribe 
ureuant  to  the  provisions  of  thia  act." 

[To  the  witness.]     Now,  sir,  in  the  Depart- 
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3  that  they 


The  Witness.     I  am  d 
ever  Lave, 

Qut^on.  Or  attempted  it  in  any  way? 

Anaicer,  Not  that  I  know  of. 

Mr.  CURTIS.  I  now  offer  from  the  Depart- 
ment of  State  thedocumeut  Lholdin  my  hand, 
which  contains  a  list  of  consular  offices  ap- 
pointed during  the  session  of  the  Senate  when 
Tacancies  existed  at  the  time  such  appoint- 
ments were  made.  The  earliest  instance  of  it 
in  this  list  is  in  1837,  and  the  latest  one  does 
not  come  down  to  the  law  which  the  honorable 
Manager  has  read.  They  are  all  prior  to  that 
law,  and  after  the  year  1837.* 

[The  document  was  handed  tothe  Managers 
for  examination.] 

Mr.  CURTIS.  1  was  mistaken  in  a  date. 
I  thought  the  honorable  Manager  read  thedate 
of  the  law  aa  1866. 

Mr.  Manager  BUTLER.  Eighteen  hundred 
and  fiftj-six.     August  18,  1850. 

Mr.  CURTIS.  ITien  there  are  some  which 
areaubseqaent  tothe  law.  Thejbegin  in  1837, 
and  they  come  down  to  about  1862,  if  I  re- 
member rightly.  I  have  not  examined  it 
minutely. 

Mr.  Manager  BUTLER.  Thera  was  a  prior 
statute  of  1848  which  was  partly  revired  in  the 
law  of  1856. 

Mr.   Manager.  BOUTWELL.      Mr.   Chief 


!Sp( 

from  this  paper  that  these 
happen  during  the  recess  of 
merely  states  that  they  were 
ession.  As  these  were  offlcea 
E  countries  the  probability  is 

happened  during  the  recess 


Justice, 

counsel  for  the  i 
doea  not  appea. 

the  Senate.  It 
filled  during  the 
existing  in  re  mo 
that  the  vacancii 
of  the  Senate. 

Mr.  CURTIS.  It  doea  not  appear  when 
the  vacancies  happened;  The  purpose  for 
which  we  offer  the  evidence  is  to  show  that 
these  temporary  appointments  were  made  to 
fill  vacancies  during  the  session  of  the  Senate. 

Mr.  Manager  BOUTWELL.  I  only  wish  to 
give  notice  that  we  treat  them  as  cases  where 
vacancies  happened  during  the  receaa  of  the 
Senate,  ib  bemg  perfectly  understood  that, 
according  to  the  practice,  vacancies  happening 
daring  the  recess  of  the  Senate  might  be  filled 
during  the  session  of  the  Senate.  There  is  no 
evidence  to  the  contrary  in  the  papers. 
.  Mr,  EVARTS.  We  understand,  then,  that 
the  Managers  hold  that  a  vacancy  that  happens 
in  the  recess  may  be  filled  during  the  session 
without  sending  a  nomination  to  the  Senate. 

Mr.  Manager  BOUTWELL.     No. 

Mr.  EVARTS.  I  thought  that  was  what  yon 
stated.     Is  it  not  your  propoaition  ? 

Mr.  Manager  BOUT^VBLL.  I  only  give 
notice  that  on  that  record  we  propose  to  treat 
ihefla  as  vacancies  Happening  during  the  recess 
of  the  Senate. 


....  „._  _  _  _  .._  _  ..  5  do 
not  know  anything  about;  when  they  were  filled. 
It  does  not  appear  that  they  did  not  happen, 
during  the  recess. 

Mr.  EVAKTS.  The  certificate  la  to  the 
effect  that  they  were  filled  during  the  session 
of  the  Senate, 

Mr.  Manager  BINGHAM.  We  do  not  pro- 
pose to  settle  the  law  of  the  case  now. 

The  CHIEF  JUSTICE.  TheChief  Justice 
does  not  understand  the  honorable  Managers 
as  objecting  to  the  reception  of  this  document ' 
in  evidence. 

Mr.  Manager  BOUTWELL.  We  do  not 
object  to  the  paper.  I  only  give  notice  how  we 
propose  to  treat  it,  on  the  face  of  the  paper,  as 
not  ahowlngthat  the  vacancies  happened  during 
the  session  of  the  Senate. 

The  document  is  as  follows; 

Uhited  Sriiis  OF  AHEaiCj, 

Department  iif  Stfttei 
Ta  allia  Kkom  IheaepreieMa  ahall  tame,  greeling: 

I  certiiS  that  the  flooument  hereunto  annexed 

the  eeseion  of  the  Sen  ate,  where 

In  tealimony  whereof  I,  William 
relarr.of  Stato  of  tho  United  States 

partment  of  State  to  be  affixed. 

Done  at  the  eitv  of  Waahineton,  this  llth  di 

(,    „,    April,A.D.1868,andoriheindependenL,.. 

'■^■^■'    the  United  Statea  of  Amerieo  the  ninety- 

seoond,  WILLIAM  M.  SEWAKD. 

Henry  C.  Biidices,  appointed  vi 


A.  Duff,  appointed  vi 
Georee  W.  Healy,  api 


a  death  of  L.  H.  HatSeld, 


,e  conaul  at  Hanovei, 

lignatiOD  of  J.  S.  HaltOD, 


.ulliTi 


Sincler  ThecnpBon.  appointed  vice  consnl  ge 
Conatantinople.  Januaiy7.18fl0.anaitmet 
of  M.  M.  Smith,  appoinbed  oonsul  general 
ardo  J.  Arennques,  appointed  vice  consul 
ie.  April  19,  18S6,  on  reBignation  of  John 


Joaeph  Aytc 

Elf  ■ 


>□.  consnl. 

1 V.  Olntk,  a 

lUiMieGember  31,185 

iDHSnl. 

A.  LacombB,  appoi 
>ello,  January  23, 186: 
0  Laguayra. 

John  Oaidner.  app 


B'.Eiteh.  appointed  vice  consul  at  Feinambuoa, 

met  Pelxoto,  appointed  acting 
,  1S64.  OQ  the  removal  of  Tho 


Samuel  G.Po 
December  2. 18t 

Robert  H,  Re 
at  Montevideo, 
M.  HaiDilCon. 


mas  F.  Wilsoi 

^/on'tCTeathof^.  R,°Wiffii 
March'  12,  U63,  on  resignation  of  £ 
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Arres,  December  28. 1S40,  on  death  of  Slad 

WiUiam  L.  Uobson.  appointed  vice  con) 

I^TUso.  Julr  11.  1S40.  on  lesiBnation  of 

George  B.  Mecwin,  appointed  vice  oonf 
uarKieo.  Decembei  5,  ISM,  on  tho  lesiEDntL 

W.  H.  Keller,  appointed  riee  coneul  ai 
December  31.  IBJS.  Mr.  Uanes  not  havine  < 

D.  B.  Van  Brandt  appointed  United  Sti 
_.  . ..__^  ,.*.,  I,    J,,      Qg^igj. 


sry.  on  deatli  uf  McMicken 
GiPBON  Welles  a' 
By  Mr.  BTi,RTa ; 


f  Secretary  of  the 


Navy? 

Answer.  I  ant. 

Question.  At  -what  time  and  from  whom  did 
you  receive  that  appointment  7 

Answer.  I  was  appointed  in  Maret,  1801,  by 
Abraham  Lincoln. 

Question,  And  have  held  office  continuoasly 

Answer.  From  that  date. 

Questiott.  Do  you  remember  on  the  2Isl  of 
February  laat  your  attention  being  drawn  to 
aome  movements  of  troopa  or  military  olBcers? 

Answer.  On  the  evening  of  the  21at  of  Feb- 
ruary my  attention  was  called  to  some  move- 
ments that  were  being  made. 

Qaestion.  How  was  this  brought  to  your 
attention  1 

Answer,  My  son  brought  it  to  my  attention. 
He  had  been  attending  a  party  at  which  there 
had  been  an  application  fcom  a  son  of  Gen- 
eral Emory,  I  think,  and  from  one  or  two 
others,  for  any  officer  belonging  to  the  fifth  regi- 
ment or  under  the  command  of  General  Emory 
to  repair  forthwith  to  headquarters. 

Question.  Your  son  bad  observed  that  and 
had  reported  it  to  you  ? 

Amteer.  He  reported  that  to  me. 

Question.  Did  ^on,  in  consequence  of  that, 
seek  or  have  an  interview  with  the  Presidi 
of  the  United  States? 

Ajtswef,  I  reqaeated  my  son  to  go  over  tl 
evening:  but  he  did  not  see  the  President. 

Mr.  Manager  BUTLER.  Stay  a  moment. 
We  object  to  what  was  aaid. 

Mr.  EVARTS.  He  says  he  sent  hia  aon,  and 
hia  son  failed  to  see  the  President.     His 
tempt  was  first  to  send  a  mesaage. 

Toe  Witness.  I  was  not  well,  and  could  i 
go  myself. 

By  Mr.  EviaTS: 

QaesUott.  You  attempted  to  send  a  message 
that  night  7 

Answer,  I  did. 

Question.  State  what  happened  on  the  fol- 
lowing day  ? 

Answer.  On  Saturday,  the  22d,  I  went  my- 
self, in  the  morning  or  about  noon,  to  the  Presi- 
dent on  that  subject.  I  told  him  what  I  had 
heard,  and  asked  him  what  it  meant 

Mr.  Manager  BUTLER.  We  object  to  that 
conversation. 

The  Witness.    Very  good. 


Mr.  EVARTS.    Is  objection  made  to  this? 

Mr.  Manager  BUTLER.  Yea,  sir ;  and  be- 
fore we  apeak  to  the  objection  I  should  like  to 
ask  the  witness  to  fix  the  time  a  little  more 
carefully. 

Mr.  EVARTS.  He  has  stated  it  exactly ; 
about  noon. 

ITieWiTKESS.  About  twelve  o'clock  on  the 
22d  of  February^ 

By  Mr.  Manager  Butler: 

Question.  How  close  to  twelve,  before  or 
after? 

Answer.  I  should  think  it  was  a  little  before 
twelve  o'clock.  I  will  state  a  circumstance  or 
two.  The  Attorney  General  was  there  when  I 
went  in.  While  I  was  there  the  nomioatiou  of 
Mr.  Bwiug  was  "made  out  for  Secretary  of 
War,  and  was  delivered  to  the  Private  Secre- 
tary to  be  carried  to  the  Senate. 

Mr.  Manager  BUTLER.  Stay  a  moment. 
Let  us  see  what  time  he  aaid  that  was. 

Mr.  EVARTS.  It  is  not  time  for  cross- 
examinalaoii  now. 

Mr.  Manager  BUTLER.  No ;  but  I  sub- 
mit, Mr.  President,  it  is  time  for  cross-exam- 
ination upon  the  question  whether  the  thing  is 
admissible  in  order  to  aacertain  the  time.  At 
one  point  of  time  it  ma^  be,  while  at  another 
point  of  time  it  clearly  is  not  admissible. 

Mr.  EVARTS.  It  is  quite  immaterial,  if 
you  will  go  on  and  get  through. 

Mr.  Manager  BUTLER.  Quite  immaterial 
what  point  of  time? 

Mr.  EVARTS.  Immaterial  whether  you 
cross-examine  now  or  hereafter. 

Mr.  Manager  BUTLER.  I  only  want  to  fix 
it.  [To  the  witness.]  You  think  it  was  very 
near  twelve? 

The  Witness.    About  twelve  o'clock. 

Question.  Could  it  have  been  as  early  as 
half  past  eleven? 

Answer.  No,  sir;  I  do  not  think  it  was. 

Queatiort.  But  between  that  and  half  past 
twelve  some  time?    ' 

Answer.  Yes,  sir. 

Question.  Within  that  hour? 

Anstoer.  Yes,  sir. 

Mr.  Manager  BUTLER.     Now,  our  objec- 

Mr.  EVARTS.  Nowlwili  proceed  with  my 
questions,  if  you  please. 

Mr,  Manager  BUTLER.     Very  well. 

Mr.  EVARTS.  How  far  have  we  got  now? 
Let  the  answer  on  this  point  aa  far  as  it  has 
gone  be  read,  Mr.  Stenographer. 

The  CHIEF  JUSTICE.  The  stenographer 
will  read  what  is  desired. 

D.  F.  Mdrpht,  one  of  the  reporters  for  the 
Globe,  read  from  the  short-hand  notes  of  Mr. 
Welles's  testimony,  as  follows: 

"  On  Saturdar,  tl 
I  tali  him  what  I  bad  heard;  asked  h 

"Mr.  Manager  Sutlek.   We  oliiect  to  that  el 
.      Mr.  EVARTS.    Very  good. 
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The  CHIEF  JUSTICE.  If  the  question  be 
objected  to  the  counsel  will  ploeee  reduce  it  to 
writing, 

Mr.  Manugor  BUTLER.  Wa  object  to  any 
conversation  of  the  President  at  thut  time. 

Mr.  BVARTS,  (to  thewitneES.)  Wbatpassed 
between  you  and  the  President  after  that  in 
regard  to  that  comrannication  which  you  had 
made  to  him? 

Mr.  Manager  BUTLER.  Wait  a  moment. 
The  Chief  Justice  desired  the  question  to  be 
put  in  writing. 

Mr.  EVAKTS.     That  ia  being  done  now. 

The  question  waa  reduced  to  writing,  and 
read  by  the  Secretary,  as  follows; 

'What  parsed  betwuen  ^on  and  the  President  aRsr 
you  mnie  tbnt  commuaication  and  in  refeceuoe  to 

M  EVARTS  I  woald  state,  Mr.  Chief 
J    t  d  S    at     ,  before  any  argument  ia 

m  d       th       ubject,  if  there  is  to  be 

th  t  th  d     ce  19  offered  in  regard  to 

th  t  1  that  1  tes  to  the  eonveraation 
b  tw        th    P       d     t  and  General  Emory. 

M  M  g  BUTLER.  That  is  precisely 
as  w  d  t  d  t  Mr.  President ;  but  we 
1  d      t     d  th    feet  to  be  that  General 

Em  h  d  b  n  nt  for  before  Mr.  Welles 
app  th  ne.     That  is  why  1  waa 

a  t     fi     th    t  me.     I  am  instructed  by 

m  t    M     agers,  and  we  are  now  en- 

d  n  g  t  g  t  th  matter  certain,  that  Gen- 
ral  Em    y  da  note  to  come  to  the 

P       d  1 1  lock  in  the  morning,  and 

Uifhgtth  bfre  even  the  Secretary  of 
the  Navy,  But,  however  that  may  be,  he  waa 
called  there  before ;  we  cannot  at  this  moment 
aacertain  exactly  how  that  is ;  but  it  does  not 
appear,  at  any  rate,  that  this  conversation  was 
before  Emory  was  sent  for. 

Mr.  CURTIS.     We  shall  see  abont  that. 

Mr.  EVARTS.  That  ia  iiart  of  the  matter 
of  proof  that  is  to  be  oonsiaered  of  when  it  is 
all  in,  aa  to  which  is  right  in  houra  and  which 

Mr.  Manager  BUTLER.  The  queation  of 
what  was  said  in  the  conversation  is  not  to  be 
considered  as  proof  which  was  right  in  fact.  I 
suppose  my  learned  opponents  would  not  claim 
that  if  this  was  before  General  Emory  came 
there  they  have  a  right  to  put  in  the  testi- 

Mr.'  EVARTS.  It  is  preciaely  in  that  view 
that  we  offer  it. 

Mr.  Manager  BUTLER.  I  should  have  aaid 
subsequent. 

Mr.  EVARTS.     I  beg  your  pardon. 

Mr.  Manager  BUTLER.  I  made  a  mistate 
aa  to  the  comparative  date  for  which  I  am  very 
glad  that  you  corrected  me.  '  If  it  waa  aubse- 
quent  I  suppose  the  gentlemen  would  not 
claim  that  it  could  be  admitted.  Therefore 
it  must  appear  afSrmatively  that  it  was  before 
in  order  to  make  it  competent.  That  is  my 
proposition.  It  does  not  appear  affirmatively 
to  have  been  before,  and  I  Uiink  it  was  after- 


ward ;  but  of  that  I  am  trying  to  make  myself 
certain  by  an  examinalion. 

The  CHIEF  JUSTICE.  The  Chief  Juatice 
thinks  Iho  evidence  is  competent.  It  will  be 
for  the  Senate  to  judge  of  ita  value.     He  will. 


proceed,  Mr.  Welles. 

Mr.  BVARTS.    You  will  be  ao  good  aa  to 
answer  ilbe  question,  Mr.  Welles. 

The  Witness.    I  should  like  to  have  it  read. 

The  Chief  Clebs,  The  question  ia : 

What  pBSBcd  betRceo  ^oa  bd(1  the  President  after 


The  WiiNESS.  I  cannot  repeat  lie  worda, 
perhaps,  exactly  j  butyetl  should  think  the  first 
words  of  the  President  were:  "I  do  not  know 
what  Emory  means;"  or  "I  do  not  know  what 
Emory  is  about."  I  remarked  that  I  thought 
he  ought  to  know ;  that  if  he  waa  aummoning 
high  ofiicera  at  such  a  time  the  evening  before 
it  must  be  for  a  reason,  and  it  was  his  duty^  I 
thought,  to  send  for  General  Emory,  and  to  m- 
quire  into  the  facts.  He  hesitated  somewhat. 
We  had  a  little  conversation,  and  I  think  he  aaid 
that  he  would  send  for  him.  He  either  said  he 
would  send  for  Emory  or  that  he  would  send 
and  inquire  iiito  this.  I  think  he  said  he  would 
send  for  him.     That  waa  about  the  converaa- 

By  Mr.  Evakts  : 

Question.  Now,  Mr.  Welles,  I  will  call  jour 
attention  to  the  21  at  of  February  of  this  year  at 
the  time  of  the  close  of  the  Cabinet  meeting  On 
that  day.  At  what  honr  was  the  Cabinet  meet- 
ing held  on  that  day,  Friday,  the  21st  of  Feb- 
ruary?   ■ 

Ansvxr.  At  twelve.  Twelve  is  the  regular 
honr  of  meeting. 

Question.  That  ia  the'usual  hour  and  that  is 
the  usual  d^  for  Cabinet  meetings? 

Answer.  Yes,  air.     Tuesdays  and  Fridays. 

Question.  Did  you  at  that  time  have  any  inter- 
view with  the  President  of  the  United  States 
at  which  the  subject  of  Mr.  Stanton's  removal 
was  mentioned? 

Answer.  I  did. 

Question.  At  about  what  hour  of  the  day 
waa  that? 

Answer.  I  cannot  fix  it.  It  must  have  been, 
perhaps,  in  the  neighborhood  of  two  o'clock. 

Question.  Had  you,  up  to  that  time,  heard 
of  the  removal  of  Mr.  Stanton? 

Answer.  I  had  not  until  the  close  of  Cabinet 
bnainesa  that  day. 

Question.  When  the  Cabinet  meeting  waa 
closed  this  interview  took  place  at  which  the 
subject  was  mentioned? 

Anstner.  The  President  remarked 

Mr.  Manager  BUTLER.     Stop  a  moment 

Mr.  EVARTS,  (to  the  witness.)  You  need 
not  state  now  what  it  was  the  President  said ; 
but  that  is  the  time  he  made  the  ci 
tion? 

The  WiTSKSS.    Yes,  air. 
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By  Mr.  Btabts: 

QuesHtJii.  What  passed  between  ;ou  and  the 
President  at  that  time? 

Mr.  Manager  BUTLER.    We  object  to  that. 

The  CHIEF  JUSTICE.  Counael  will  please 
reduce  their  question  to  writing. 

Mr.  BVAETS.  I  will  state  what  I  propose 
to  prove. 

Mr.  CONNESS.  I  move  that  the  Senate 
take  a  recess  for  fifteen  minntes.i  , 

The  motion  was  agreed  to ;  and  at  the  expi- 
ration of  the  recess  the  Chief  Justice  resumed 
the  chair. 

Mr.  EVAETS.  Before  iireaenting  in  writing 
the  question  which  was  objected  to  I  wish  to 
ask  one  or  two  preliminary  questions  of  Mr. 
Welles  before  going  further.  [To  the  wit- 
ness.]    Did  the  President  proceed  to  malte 


1  this 


erning  the  removal  of  Mr.  Stanton  and  the 
appointment  of  General  Thomas? 

Answer.     Tea  ;  he  did. 

Qitettion.  Was  this  before  the  Cabinet  meet- 
ing had  broken  up;  or  at  what  stage  of  jour 
meeting  was  it? 

Ariawer.  We  had  concluded  the  depart- 
mental business  and  were  about  separating 
when  the  President  remarked - 

Mr.  Manager  BINGHAM.  You  need  not 
State  anythinghe  said. 

Mr.  EVAiaS.  It  was  then  that  he  made 
the  communication,  whatever  it  was? 

The  Witness.  At  that  time  he  made  the 
communication . 

Quiation.  Who  were  present? 

Answer.  I  believe  all  the  Cabinet  were  pres' 
ent.  Perhaps  Mr.  Stanbery,  the  Attorney 
General,  was  not.  He  was  a  good  deal  absent 
during  the  session  of  the  Supreme  Court. 

Questwn.  All  were  present,  unless  it  be  Mr, 
Stanbety,  jon  think  ?   ■ 

Answer.  1  think  so. 

Mr.  EVABTS.  Now,  Mr,  Chief  Justice  aud 
Senators,  I  offer  to  prove  that  communication 
and  submit  it  in  this  forn) : 

We  offer  to  prove  t 
dent  commumc»ted 


thut  he  b^  removed  Mr.  BtBuCaa  and  » 


elated 


Is  that  objected  to? 

Mr.  Manager  BUTLEB.  Yes,  sir.  In  refer- 
ence to  this  question  I  want  to  call  the  counsel's 
attention  to  the  state  of  the  fact.  I  understood 
Mr.  Welles  sdd  that  after  the  Cabinet  meeting 
broke  up^~ 

Mr.  EVARTS.  No.  I  have  put  that  ac- 
cording to  the  fiict.  You  were  oot,  I  believe, 
when  it  was  brought  out.  It  was  after  they  liad 
got  through  what  he  calls  their  departmental 
Business,  but  before  the  meeting  brose  up,  that 
the  President  made  the  "" ■--■■-- 


Mr.  Manager  WILSON.  Before  they  sep- 
araled. 

Mr.  EVARTS.  Before  the  meeting  broke 
up.  It  was  in  the  Cabinet  meeting  not  yet 
broken  up. 

Mr.  Manager  BUTLER.  Wc  have  the  honor 
to  object  to  this. 

The  CHIEF  JUSTICE,  The  Secretary  will 
read  the  proposition  so  that  it  can  be  heard 
by  the  Senate. 

The  Secretary  read  the  offer,  as  follows : 

dent  eommunieated  to  Mr.  Welles  and  ^e  o^er 
members  of  hia  Oabiaet,  bsfare  the  meeUng  broke 
np,  that  be  had  removed  Mi.  Stanton  and  appoinled 
unieral  Thomaa  Seoratar]'  of  Wat  ad  mtenni,  and 
that  upon  thsinanirrbT  Mr.  Welloa  whether  Qeneral 
Ihomaa  was  In  posaraalon  of  the  offloa  the  President 


this  act  was  done  without  any  consultation  of 
his  Cabinet  by  the  President,  whether  that 
consultation  was  to  be  held  verbally,  as  I 
thinkis  against  the  constitutional  provision,  or 
whether  the  theory  is  to  be  adopted  that  the 
President  has  a  right  to  consult  with  his  Cabi- 
net upon  questions  of  Ms  conduct.  I  should 
hardly  have  dared,  perhaps,  to  speak  upon  this 

Suestion  of  constitutional  law  with  any  eon- 
deuce,  except  BO  far  as  to  bring  to  the  mind 
of  the  Senate  that  the  President  has  no  right 
to  call  upon  his  Cabinet  save  through  the  con- 
stitutional method,  were  I  not  borne  out  in  it 
by  the  opinion  of  Jefferson.  Early  in  the  Gov- 
ernment he  took  the  same  view  that  I  have 
heretofore  hadthehonor  incidentally  of  stating 
to  the  Senate.  There  seems  to  be  good  reason 
for  it,  because  the  heads  of  Departments  were 
in  the  first  place  never  expected  to  be  a  Cabi- 
net; there  were  but  three  of  them.  There  has 
been  a  gradual  growing  np  of  this  practice. 
The  Constitution  wisely,  for  good  purposes, 
required  that  when  the  President  wanted  the 
advice  of  any  one  of  his  principal  officers  he 
should  ask  that  advicein  writing,  and  it  should 
be  given  in  writing,  so  that  it  should  remain 
for  all  time  exactly  what  the  advice  was  which 
be  received,  and  exactly  the  point  made. 

And  the  reason  of  that  was,  there  had  been 
an  attempt  in  the  various  trials  of  impeach- 
ment of  members  of  cabinets  to  put  in  the 
fact  of  the  order  of  the  king  to  the  cabinet,  or 
the  advice  of  various  members  of  the  cabinet 
to  each  other.  That  had  been  exploded  in  the 
Earl  of  Danby's  case.  That  question  used  to 
arise  under  that  state  of  facts  before  courts  of 
impeachment,  butourlathers  evidently  did  not 
mean  that  it  should  arise  here. 

But  that  is  not  this  case,  and  I  have  only  ad- 
. verted  to  this  to  make  the  clear  distinction : 
whatever  may  be  the  character  of  the  act  of 
removal  of  Edwin  M.  Stanton  and  the  act  of 


,  Google 


461 


appoiatmeat  of  Lorenzo  Thomas,  I  am  glad 
mat  it  is  now  mad©  quite  certain  by  the  testi- 
mony of  the  Secretary  of  the  Navy  (who  de- 
clares he  never  heard  of  it  nntil  after  it  was 
done)  that  it  was  not  done  by  the  advice  of  the 
Cabinet ;  that  the  President  was  solely  respon- 
sible for  it;  andupon  that,  his  own  sole  respon- 
Bibiiity,  he  acted.  Now,  the  question  is,  after 
he  haa  done  the  act,  after  he  has  thought  it  was 
successful,  after  he  thooght  Mr.  Stanton  had 
yielded  the  office,  can  he,  by  his  narration  of 
what  he  had  done  and  what  he  intended  to  do, 
shield  himself  before  a  tribunal  from  the  con- 
sequences of  that  act?  Is  it  not  exactly  the 
same  question  which  you  decided  yesterday  by 
almost  unexampled  unanimity  in  the  ease  of 
Mr.  Perrin  and  Mr.  Sblte,  the  member  of 
Congress,  on  that  same  day,  a  few  minutes  ear- 
lier or  a  few  minutes  later.  They  offered  in 
evidence  here  what  he  told  Mr.  Perrin  and 
what  he  told  Mr,  Seltb  ;  they  complicated  it 
bv  the  fact  that  Mr,  Selte  was  a  member  of 
Congress ;  and  the  Senate  decided  by  a  vote 
which  indicated  a  very  great  strength  of  opin- 
ion that  that  sort  of  narration  could  not  be 

Now,  is  this  any  more  than  narration?  It 
was  not  to  take  the  adrice  of  Mr.  Welles  as  to 
what  he  should  do  in  the  future,  or  upon  any 

Suestion ;  it  was  mere  information  given  to 
[r.  Welles  or  to  the  other  members  of  the 
Cabinet  after  they  had  separated  in  their  Cabi- 
net consultation,  and  while  they  were  meeting 
together  as  any  other  citizens  might  meet.  It 
would  be  as  it;  after  you  adjourntd  here,  some 
question  should  be  attempted  to  be  put  in  as 
to  the  action  of  the  Senate  because  the  Sen- 
ators had  not  left  the  room.  Again,  I  say  it 
was  simply  a  narration,  and  that  narration  of 
his  intent  anil  purposes,  bis  thoughts,  especta- 
tiona,  and  feelmgs. 

I  do  not  propose  to  ai^e  it  further  nntil  I 
hoar  something  showing  why  we  are  to  distin- 
guish this  case  from  the  case  of  Mr.  Perrin,  on 
which  you  voted  yesterday.  Mr.  Perrin  tells 
you  that  on  the  22d  he  waited  for  the  Cabinet 
meeting  to  break  up,  and  as  soon  as  it  broke 
up  he  went  in  with  Mr.  Sej.tb,  and  then  the 
President  undertook  to  tell  him.  You  said 
,  when  he  under- 


:s  that 


,  distinguish  the  cases,  and  I 
desire  to  hear  them  distinguished  before  I 
attempt  an  answer  to  any  such  distinction- 
Mr.  EVAET8.  ,  Mr.  Chief  Justice  and  Sen- 
ators, certiunly  nothing  has  yet  proceeded  from 
the  mouth  of  this  witness  which  has  shown 
that  the  act  of  removal  of  Mr.  Stanton  or  of 
appointment  of  General  Thomas  had  taken 
place  without  previous  advice  from  the  Cabi- 
net. However  that  fact  may  be,  nothing  as 
yet  has  been  said  to  show  it,  AH  that  has 
been  proved  is  that  Mr.  Welles  had  not  before 
that  heard  of  the  fact  that  he  had  been  re- 
moved. That  is  all  as  it  now  stands.  I  merely 
correct  that  impression  for  the  moment. 
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So,  too,  1  wiih  no  Diisunderstandme  as  to 
the  situation  of  the  members  of  the  Cabinet 
toward  the  President  is  being  still  in  their 
Cabinet  meeting  with  unfinished  unadjourned 
counsel,  I  think  the  honorable  Manjger  is  a 
little  in  difficulty  on  that  point  from  having  an 
impression  beyond  the  case  as  it  was  left  by 
the  witness  when  he  left  the  stand  before  the 
recess,  and  not  attending  to  the  differences 
made  by  his  answers  to  my  questions  since  he 
returned,  mydesire  being  to  get  at  the  precise 

Now,  then,  it  stands  thus ;  that  at  a  Cabinet 
'.ing  held  on  Friday,  the  2Istof  February, 
.  tt.  — i! —  businfess  of  the  different  De- 
.  .  .  .  er,  and  when  it  was  in  order 
for  the  President  to  eommonicate  to  his  Cabi- 
net whatever  he  desired  to  lay  before  them,  the 
President  did  communicate  this  fact  of  the  re- 
moval of  Mr.  Stanton  and  the  appointment  of 
General  Thomas  ad  interim,  and  that  there- 
upon his  Cabinet  officers  inquired  as  to  the 
posture  in  which  the  matter  stood,  and  as  to 
the  situation  of  the  office  and  of  the  conduct 
of  the  retiring  officer.  Here  we  get  rid  of  the 
suggestion  that  it  is  a  mere  communication  to 
a  casual  visitor  which  made  the  staple  of  the 
argument  yesterday  against  the  introduction 
of  the  evidence  asto  the  conversation  with  Mr. 
Perrin  and  Mr.  Selte.  We  now  present  you 
the  communication  made  by  the  President  of 
the  United  States  while  this  act  was  in  the  very 
process  of  execution,  while  it  was  jet,  as  we 
say  in  law,  in  fieri,  being  done. 

Itbeinginjieri,  the  President  communicates 
the  fact  now  this  public  transaction  has  been 
performed  and  is  going  on,  and  we  are  entitled 
to  that  as  a  part  of  the  res  gedce  in  its  sense  of 
agovernmental  act,  with  all  the  benefit  that  can 
come  from  it  in  any  future  consideration  you 
are  to  give  to  the  matter  as  bearing  upon  the 
merits  and  the  guilt  or  innocence  of  the  Presi- 
dent in  the  premises.  It  bears,  as  we  say, 
directly  upon  the  question  whether  there  had 
been  any  other  purpose  than  the  placing  of  the 
office  in  a  proper  condition  for  the  public  ser- 
vice accoraing  to  the  announcement  of  the 
President  as  his  intention  when  he  conversed 
with  General  Sherman  in  the  January  preced- 
ing; and  it  negatives  all  idea  that  at  the  time 
that  General  Thomas  to  Mr.  Wilkeson  or  to  the 
Dakota  delegate,  Mr.  Bukleigh,  was  saying  or 
suggesting  anything  offeree,  the  President  was 
the  author  of,  or  was  responsible  for,  his  state- 
ments. The  truth  is,  it  presents  the  transac- 
tion as  wholly  and  completely  an  orderly  and 
peaceful  movement  of  the  President  of  the 
UnitedStates,  asinfactitwas,  and  no  evidence 
has  been  given  to  the  contrary,  of  any  occurrence 
disturbing  that  peaceful  order  and  as  the  situ- 
ation in  which  its  completion  left  the  matter  in 
the  mind  of  the  President  up  to  that  point  of 

Mr.  CURTIS.  Mr.  Chief  Justice,  I  desire 
to  add  to  what  my  colleague  has  said  a  veij 
few  observatjons  of  a  slightly  different  charac- 
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ter  froiu  those  which  he  has  addressed  to  the 
Senate.  We  are  anxious  that  this  testimony 
uow  offered  should  be  distinguished  in  the 
apprehension  of  the  Senate,  a3_it  is  in  oor  own, 
from  an  offer  of  advice,  or  fro'm  the  givioaot 
advice  hj  the  Cabinet  to  the  President.  We 
do  not  place  our  application  for  the  admission 
of  this  evidence  upon  the  ground  that  it  is  an 
act  of  giving  advice  hy  his  councilors  to  the 
President.  We  place  it  upon  the  ground  that 
this  was  an  official  act  done  hj  the  President 
himself  when  he  made  a  cqpimunication  to  his 
councilors  concerning  this  change  which  he 
had  made  in  one  of  their  nnmber ;  that  that 
was  strictly  and  purely  an  ofGcial  act  of  the 
President,  done  in  a  proper  manner,  the  sub- 
ject-matter of  which  each  of  those  councilors 
was  interested  in  in  his  public  capacity,  and 
which  it  was  proper  for  the  President  to  make 
known  to  them  at  the  earliest  moment  ivhen 
he  could  make  such  a  communication. 

How,  I  wish  to  say  a  word  in  respect  to  the 
character  of  this  council,  in  reply  to  the  re- 
marks of  the  honorable  Manager  concerning 
the  constitutional  rights  and  powers  of  the 
President  in  respect  to  them.  I  understand 
the  honorable  Manager  to  have  rested  his  Tiews 
concerning  the  constitutional  character  of 
those  councilors  upon  what  he  understands 
to  be  Mr.  Jefferson's  opinions  and  practice. 
I  wish  to  bring  before  the  Senate,  in  this 
connection,  and  somewhat  in  advance  of  the 
question  which  will  presently  arise  respecting 
advice  given  by  these  officers,  the  practice 
of  this  Government  concerning  such  a  coun- 
cil; and  I  beg  to  refer  the  Senate,  in  the  first 
place,  to  a  passage  from  the  Federalist.  In 
its  commentary  upon  that  provision  of  the 
Constitution  which  enables  the  President  to 
require  the  opinion  in  writing  "of  the  princi- 
pal officer  in  each  of  the  Eseeative  Depart- 
ments upon  any  subject  relating  to  the  duties 
of  their  respective  offices" — I  read  from  Daw- 
son's edition  of  the  Federalist,  pages  516-17. 

Mr.  JOHNSON.     What  is  the  number? 

Mr.  CURTIS.  Number  78.  The  author, 
in  the  first  place,  quotes  what  I  have  read 
from  the  Constitution,  and  then  makes  this 
remark,  and  passes  from  the  subject  as  requir- 
ing no  further  discussion  or  examination. 

"This  I  consider  as  amere  redundancy  in  tlie  plan ; 
aa  tbe  risht  for  which  it  pcovidea  wonld  result  of 
itself  from  the  office." 

Mr.  JOHNSON.     That  is  bv  Mr.  Hamilton. 

Mr,  CURTIS.  That  is  Mr.  Hamilton.  Now, 
in  respect  to  the  practice  of  this  Government, 
and  particularly  Uie  practice  of  Mr.  Jefferson, 
in  its  relations  to  what  had  preceded  under 
other  Presidents,  I  beg  leave  to  refer  to  Mr. 
G.  T.  Curtis'sHistoryof  the  Constitution,  vol- 
ume 2,  page  409,  note  : 

"Those  who  aienotfcmiliarwith  the  precise  Etrac- 
ture  of  the  American  Governinenl  will  probably  be 
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as  a  mreoMuy  uuuy,  ur  oda  uiat  uuiuHuideaaythmff. 
The  theory  of  our  uovcrmuent  Is,  that  wh^t  belongs 


3  executive  power  ia  to  be  eieroiaed  by  the  i 

controlled  will  oJ  the  President.    Acting  upon  i 
D  of  the  ConatituEJon  whiob  empowers  the  Pr 


asaembl^  them  for  oral  discussion  in  tbe 

and  opinions  of  eaoh  he  decided  the  couise  to  be 
puraand." 

And  I  ta&j  mention  here  in  passing  that  if 
Senators  have  the  curiosity  to  look  into  the 
history  of  the  period  they  will  find  that  the 
latter  course  was  pursued  by  General  Wash- 
ington, especially  toward  the  close  of  his  first 
and  during  his  second  administrations  on  vety 
important  occasions,  one  of  the  most  promi- 
nent of  which  was  the  difficulty  with  the  French 
minister,  M.  Genet,  and  the  course  that  was 
pursued  by  the  Government  growing  out  of 
those  complicatjons.    The  author  proceeds : 

"The  second  President.Mr.  John  Adams,  ftiUowed 
Bubatanlially  the  same  practice.  The  third  Pieeident. 
Mr.  Jefferson,  adopted  a  somewhat  different  ptaetiee. 
When  aaneBtion  WKnured  of  aaC&eient  magnitude  to 
require  the  opinions  of  all  the  beadsof  Departments 
be  called  them  tajtalhar.  had  tlie  mhteet  diMuseed, 
and  a  vote  takeo,  in  wbloh  ha  oonnted  himself  bat  as 
one.  But  be  always  seems  to  have  oonddered  that 
he  had  the  power  to  decide  against  the  opinion  of  bis 
Cabinet.  That  he  never  or  rarely  exercised  it  was 
owing  partly  to  tbe  unanimity  in  sentiment  tbat  pre- 
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resalt  by  discussion,  and  almost  alirays  suo- 
ceeaed.  Bat  he  admits  that  tbis  pra'^tice  made  the 
EiccuUve.ia  fact,  a  directory." 

And  then  references  are  given  to  Mr.  Jeffer- 
son's works  in  support  of  this  statement,  Tbe 
author  does  not  continue-to  speak  of  the  sub- 
sequent practice  of  the  Government,  as  that, 
no  doubt,  was  considered  to  be  very  familiar, 
his  puiyose  being  merely  to  point  out  the 
origin  of  these  two  practices;  the  one  being 
that  the  members  of  the  Cabinet  were  called 
together  and  a  consultation  held,  and  then,  as 
the  result  of  that  consultation,  the  President 
decided ;  the  other  practice  being  that  a  vote 
was  taken  in  the  Cabinet,  the  President  him- 
self ordinarily  counting  as  one  in  that  vote, 
but  always  understanding  that  he  had  the 
power,  if  he  thought  proper  to  exert  it,  to  de- 
cide the  question  independently  of  the  votes 
of  the  Cabinet.  That,  I  understand,  has  eon- 
tiimed  to  be  the  practice  from  Mr.  Jefferson's 
time  to  the  present  day^  and  including  all  the 
Presidents  who  have  intervened  during  that 
period, 

I  have  made  these  remarks  because  they 
seem  to  me  to  have  an  application,  not  merely 
to  the  testimony  now  offered,  but  to  other  evi- 
dence which  we  shall  have  occasion  to  present 
to  the  Senate  subsequently.  Tbey  are  perti- 
nent to  the  question  now  under  consideration, 
foe  they  go  to  show  that,  under  the  Constitu- 
tion and  laws  of  the  United  States,  as  prac- 
ticed on  by  every  President,  including  General 
Washington  and  Mr.  Adams,  Cabinet  ministers 
were  assembled  by  them  as  a  council  for  iJie 
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purposes  of  consultation  and  decision ;  and,  of 
course,  when  thus  asaembled,  a  commuiiicalion 
made  to  them  by  the  President  of  the  United 
States  concerning  an  important  offioial  act 
which  was  then  in  Ji6Ti,  in  process  of  being 
executed  and  not  yet  completed,  is  itself  an 
oflicial  act  of  the  President,  and  ive  submit  to 
the  Senate  that  we  have  a  right  to  prove  it  in 
tbat  character. 

A  reference  has  been  made  by  the  honorable 
Manager  to  attempts  which  have  sometimes 
been  made  in  England  bj  ministers  to  defend 
themselves  under  the  orders  of  the  king. 
Everybody  who  understands  the  British  con- 
stitution knows  that  that  is  in  the  nature  of  the 
Government  an  absurdity.  The  king  is  not 
responsible;  the  ministers  are;  and  therefore 
any  order  which  the  king  gives  contrary  to  law 
is  executed  by  his  ministers  on  their  owzi  ce^ 
sponaibility,  and  not  upon  that  of  the  sovereiga. 
In  the  United  States  it  is  wholly  otherwise ;  the 
responsibility  is  on  the  President;  but  among 
other  responsibilities  which  it  involves  is  the 
responsibility  to  seek  and  weigh  and  consider 
the  advice  which  it  is  proper  for  him  to  receive. 

Mr.  Manager  BUTLER.  Mr.  President,  I 
shall  not  pursue  the  discussion  as  to  whethar 
advice  given  by  the  Cabinet  to  the  President 
would  be  competent,  because  it  is  agreed  by 
the  counsel  for  the  President  last  up  Uiat  this 
was  neither  to  get  advice,  nor  was  there  any- 
thing in  the  nature  of  advice. 

'  "  'St  that  it  is  an  official  act.  I  had 
ip  to  this  moment— ay,  and  I  sup- 
pose now — that  there  is  no  act  that  can  be 
called  an  official  act  of  an  officer  which  is  not 
an  act  required  by  some  law  or  some  duty  im- 
posed upon  that  officer.  Am  I  right  in  my 
ideas  of  what  is  an  official  act?  It  is  not 
every  volunteer  act  by  an  officer  that  is  official. 
Frequently  sach  acts  ore  officious,  not  official. 
An  official  act,  allow  me  to  say,  is  an  act  which 
the  law  requires,  or  a  duty  which  is  enjoined 
upon  the  officer  by  some  law,  or  some  regula- 
tion, or  in  some  manner  as  a  duty.  Will  the 
learned  counsel  tell  the  Senate  what  constitu- 
tional provision,  what  statute  provision,  what 
practice  of  the  Government  requires  the  Pres- 
ident at  any  time  to  inform  his  Cabinet  or  any 
member  of  them  whatever  that  he  baa  removed 
one  man^and  put  In  another,  and  tbat  that 
other  man  is  in  office?  If  there  is  any  such 
law  it  has  escaped  my  attention.  I  am  not 
aware  of  it 

The  only  law  that  ever  has  been  made  on 
this  subject  is  the  law  of  March  2,  1867,  which 
requires  the  President  to  inform  one  member 
of  his  Cabinet,  to  wit,  the  Secretary  of  the 
Treasury,  when  he  suspends  an  officer,  and 
then  requires  the  Secretary  of  the  Treasury  to 
inform  the  accounting  officers  of  the  Treasury, 
BO  that  that  suspended  officer  shall  by  no  acci- 
dent get  his  salary.  Up  to  that  time  there 
never  was  any  law  requiring  any  such  informa- 
tion, and  that  law  is  a  special  onefor  a  special 
purpose;  and,in  thecaseof  thesaspensiott  of 


Mr.  Stanton,  ifas  carried  out  by  the  President, 
he  sending  to  the  Secretary  privately — spe- 
cially, I  should  say,  rather  than  privately — 
sending  to  the  Secretary  specially  the  fact  that 
there  had  been  sueh  removal,  and  the  Secre- 
tary, as  we  have  proved  by  Mr.  Creecy,  in- 
formed his  subordinates  as  the  act  of  March 
2,  1867,  the  tenure  of  civil  office  act  required. 

If  I  am  right.  Senators,  and  there  is  no 
official  duty  on  the  President  to  inform  his 
Cabinet,  whether  in  session  or  out  of  session, 
whether  just  as  they  broke  up  or  after  they 
had  got  through  the  routine  of  business,  or  at 
any  other  time,  as  to  such  a  proceeding  on  his 
part,  then  I  undertake  to  sajit  is  not  an  official 
act;  it  is  an  act  required  by  no  law,  hy  no 
practice,  so  far  as  it  is  in  evidence  here,  and  by 
no  duty. 

Now,  then,  what  is  offered?  He  had  done 
the  act.  While  the  counsel  took  exception  to 
my  stating  to  the  Senate  that  it  wasin  evidence 
that  this  was  not  a  consultion  of  the  Cabinet, 
tbat  the  Cabinet  had  never  consulted  upon  the 
removal  of  Mr.  Stanton  in  the  manner  and 
form  in  which  it  was  done,  and  that  was  fairly 
to  he  gathered  from  Mr.  Secretary  Welles' s  testi- 
mony, yet,  I  observe  that  he  did  not  |^te  to 
the  Senate  that  the  Cabinet  ever  was  consulted 
with  upon  the  question  of  removing  Mr.  Stan- 
ton in  manner  and  form  as  it  was  done ;  and 
whenever  he  or  anybody  does  state  it,  I  have 
the  President's  declarations,  which  I  can  prove, 
that  it  was  not  so.  Therefore,  I  assume  it 
never  will  be  stated. 

Now,  then,  what  is  offered?  Stanton  has 
been  removed  bythe  act  of  the  President!  and 
thereupon,  without  asking  advice—becaase  that 
is  expressly  waived  bythe  learned  counsel  last 
addressing  us — not  as  a  matter  of  advice,  the 
President  gives  information.  Now,  how  can 
that  information  be  evidence?  How  can  he 
make  it  evidence?  The  Information  is  required 
hy  no  law,was  given  for  no  purpose  to  carry 
out  any  official  duty,  was  the  mere  narration 
of  what  the  President  chose  to  narrate  at  that 

More  than  that,  sir;  it  is  said  that  this  must 
prove  the  case  of  the  President ;  and  the  gravity 
with  which  it  was  argued  hy  both  counsel  shows 
the  importance  they  place  upon  it.  It  Is  s^d 
this  must  prove  the  case  of  the  President,  be- 
cause it  proves  that  then  he  had  no  idea  of 
using  force.  I  should  have  no  objection  to 
grant  that  at  that  moment  he  had  no  idea  of 
using  force,  because  he  at  that  time  supposed 
that  Mr.  Stanton  had  yielded  the  office,  and 
there  was  no  occasion  to  use  force. 

Therefore  he  had  no  idea  of  force  at  that 
moment  of  time,  if  he  told  the  truth.  He  says, 
"  Stanton  is  out  and  Thomas  is  in ;  and  it  is 
all  settled."  Then  he  did  not  mean  to  use 
force.  But  what  did  he  mean  to  do  in  case 
Stanton  resisted,  as  Stanton  did  resist?  That 
is  the  question  for  the  Senate.  What  did  he 
contempkte?  What  h;ad  been  in  his  mind? 
General  Sherman  lets  it  out  here  that  he  and 
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the  President  said  somethingabout  force.  Gen- 
eral Sherman  uses  the  word  "force."  Where 
did  he  get  that  idea?  Sherman,  with  great 
caution,  says,  "  I  agree  that  I  do  not  know 
that  he  Baid.  anTthing  from  which  I  got  the  idea 
of  force  (  so  that  I  could  say  what  he  said,  or 
that  he  said  anything  from  which  I  had  a  right 
to  infer  it.''  But  he  said  something  from  which 
Sherman  did  infer  it,  end  lie  put  the  word 
"  force''  hero  before  you  of  his  own  free  will 
and  accord.  It  bore  on  his  mind;  and  when 
lie  learned  Senator  [Mr.  Howard]  asked  what 
force  was  meant,  what  did  the  President  say 
about  force,  Sherman  said — I  give  the  aub- 
Stance  now — "  I  cannot  say  what  he  said  that 
would  justify  me  in  using  the  word  'force.'" 
The  record  is  before  you,  Senatora.  Yon  will 
correct  me  if  I  am  wrong;  but  I  tliink  I  am 
exactly  right  in  substance. 

That  testimony  being  in,  and  other  testi- 
mony, how  does  the  President's  narration, 
after  he  thought  Stanton  had  ^ven  up  the 
ofiice  peaceably,  (when,  if  I  may  use  a  com- 
mon plirBse,  he  was  chuckling  over  the  fact  to 
his  Cahinet  that  he  had  got  possession  of  the 
cfficc  easier  than  he  expected  to  do,)  form  a 
piec^H^ evidence  in  this  case?  How  can  it  be 
puli^  Senators.you  may  think  thia  piece  of 
evidence,  and  perhaps  you  in  some  of  your 
decisions  have  proceeded  upon  that  hypoth- 
esis— I  have  no  right  to  know,  but  I  trust  with- 
out offense  I  may  suggest  it — you  may  think 
that  this  particular  piece  of  evidence  does  not 
weigh  much,  and  that,  perhaps,  it  is  best  to  let 
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declarations  to  the  other  members  of  the  Cab- 
inet J  and  I  do  not  know  where  you  can  stop  ; 
ajid  whenever  vou  attempt  to  stop  you  simply 
involve  yourselves,  I  respectfully  submit,  in  an 
inconsistency,  that  you  ruled  in  what  was  s^d 
to  Mr.  Welles  aud  refused  to  rale  in  what  was 
said  to  Mr.  A  or  Mr.  B  thereafter ;  for  it  is 
impossible,  in  my  judgment,  to  distinguish  the 
CBsea. 

As  yet  I  have  not  heard  any  legal  distinction 
between  the  case  of  Perrin  and  the  case  of 
Welles,  between  what  was  said  to  Perrin  and 
what  was  said  to  Welles.  The  only  distinction 
is,  that  one  was  a  Cabinet  officer  and  the  other 
was  not;  but  is  that  a  legal  distinction,  when 
they  themselves  admit  that  it  was  not  aub- 
mitted  to  the  Cabinet  officer  for  the  purpose  of 
asking  advice,  or  for  any  like  purpose  ?  It  is 
amere  piece  of  information.  Kordo  they  stop 
there.  They  then  propose  toput  in  whatthe 
President  thought  he  would  do.  That  is  the 
offer.  Nowcanthat  be  evidence?  Can  yon 
diatingnish  it  from  the  cause  of  Perrin  yester- 
day ;  I  mean  by  any  legal  distinction? 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen. 
ators,  I  connected  this  pieceof  evidence,  which 
I  suppose  may  rightliiUy  be  introduced  as  a 


i  expectatioi 

Mr.  Stan  tor 
for  his  removal,  as  made  known  to  us  in  the 
testimony  of  General  Sherman;  and  I  cannot 
consent  to  that  testimony  being  either  miaeon- 
eeived  or  misrepresented.  That  witness  said 
"  something  was  said  about  force,  and  then  the 
President  said  there  will  be  no  occasion  for 
that,  because  Mr.  Stanton  will  retire ;"  and  in 
answer  to  the  queation  of  the  honorable  Sen- 
ator from  Michigan  as  to  what  was  said  about 
force  the  witness  assumed  to  himself  that  all 
that  was  said  about  force,  all  that  had  the  idea 
of  force  in  it,  proceeded  from  himself  in  the 
form  of  his  question  as  to  what  would  happen 
in  ease  Mr.  Stanton  should  resist  or  refuse, 
and  then,  not  only  by  an  absolute  exclusion 
of  the  idea  that  the  President  used  any  words 
of  force  from  his,  the  President's,  mouth,  or 
raised  a  notion  that  there  might  be  an  oppor- 
tunity or  occasion  for  force,  proceeded  to  say, 
with  that  precision  which  marked  all  his  re- 
flective and  deliberate  testimony,  "  The  Pres- 
ident did  not  convey  to  my  mind  any  idea  that 
force  was  to  be  used." 

The  CHIEF  JUSTICE.  ^  Senators,  the 
Chief  Justice  thinks  that  this  evidence  is 
admissible.  It  has,  as  he  thinks,  importsnt 
relation  to  the  res  gesta,  the  very  transaction 
which  forms  the  basis  of  several  of  the  articles 
of  impeachment,  and  he  thinks  it  also  entirely 
properto  be  taken  into  consideration  in  form- 
ing an  enlightened  judgment  upon  the  intent 
ofthe  President.  He  will  put  the  question  to 
the  Senate  if  any  Senator  desires  it. 

Mr.  CRAGIN.  I  ask  for  the  yeas  and  nays 
□pon  it.  If  it  is  in  order  I  will  ask  that  the 
otter  to  prove  made  yesterday  in  the  case  of 
the  witness  Perrin  may  be  read. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  No  debate  is  in 
order.     The  Secretary  will  call  the  roll. 

Mr.  C0NNES8.  The  Senator  from  New 
Hampshire  calls  for  the  reading  of  a  question. 

The  CHIEF  JUSTICE.     What  question  ? 

Mr.  CONNESS.  The  question  proposed  to 
be  put  yesterday  to  another  witness,  which 
was  then  voted  upon . 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question. 

The  Chief  Clerk  being  unable  to  find  the 
written  offer  jeaterday  submitted, 

Mr.  Manager  BUTLER.  Here  is  the  Globe. 
You  can  read  it  from  that. 

The  Chief  Clerk  read  the  offer  to  prove  in 
the  case  of  the  witness  B.  0.  Perrin,  yester- 
day, from  the  Globe,  as  follows: 

"Wo  oifer  to  prOTO  that  the  President  then  stated 
that  be  had  issued  an  order  for  the  lemornl  of  Mr. 
Stanton  and  the  emplojm'-'  -"" '  "■■ '- 


m;  that  tt 


n  Mr. 


the  order.'  Tke  President  replied,  'There  is  no  dao- 
gBF  of  that,  fnr  General  Thomas  is  aLready  in  tha 
office.'    He  then  added,  'It  is  only  a  temporarr 
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;  I  shall  send  in  to  the  Senate  b 


Mr.    CONKLING.      What   ■ 
referred  to  in  that  question  7 


:    the    time 


Mr.  SUMNER.  What  was  the  rote  of  the 
Senate  on  that? 

The  CHiEF  JUSTICE.  The  Secretary  will 
read  the  vote  of  the  Senate  on  that  Bubject. 

Tlie  Seobetabt.  On  this  question  the  yeas 
were  9  and  the  nava  S7. 

Mr.  TRUMBUnL.  I  should  lilie  to  linow 
how  the  Senator  from  Massachusetts  voted 
upon  it.     [Langhter.] 

The  CHIEF  JUSTICE.  The  Secretary  witl 
read,  in  answer  to  the  question,  the  vote  in 
Ml. 

Mr.  SHERMAN.  I  object.  AH  tUs  is  in 
the  nature  of  argument. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  all  out  of  order ;  but  lest  there 
miglit  be  some  misapprehension  he  did  not 

Mr.  HOWARD. '  I  should  like  to  hear  a 
word  further  from  the  counsel  for  the  accused 
upon  the  subjects  embraced  in  the  questions 
which  I  send  to  the  desk  and  ask  the  Secre- 
tary to  read  before  I  vote  on  the  question  under 
cousideration. 

The  Chief  Clerk  read  as  follows; 


ja  tlis  1 


Lhe  imp  en 
93  it  uffect 


lyof  the  idlesatiai 


el  for  tbe 


charges  7 

Mr.  EVARTS.  The  Senators  will  perceive 
that  this  question  anticipates  a  very  extensive 
field  of  inquiry,  first  as  to  what  the  granamen 
of  all  these  articles  is;  and  secondly,  as  to 
what  shall  finally  be  determined  to  be  the 
limits  of  law  and  fact  that  properly  press  upon 
the  issues  here;  bat  it  is  enough  to  Bay,  prob- 
ably, as  we  have  ever;p  desire  to  meet  the  ques- 
tion with  all  tbe  intelligence  that  we  can  com- 
mand, at  the  present  stage  of  the  matter, 
withont  going  into  these  anticipations,  that  it 
bears  upon  the  question  of  the  intent  with  which 
this  act  was  done,  as  being  a  qualification  of 
the  act  in  the  President's  mind  at  the  time  he 
announces  it  as  complete.  It  bears  on  the 
conspiracy  articles,  and  it  bears  npon  the 
eleventh  jirtiele,  even  if  it  should  be  held  that 
the  earlier  articles,  upon  the  more  removal  of 
Mr.  Stanton  and  the  appointment  of  General 
Thomas,  are  to  cease  in  the  point  of  their  in- 
quiry, intent,  and  all,  with  the  consummation 
of  the  acts. 

Mr.  Manager  WILSON.  A  question  was 
asked  by  a  member  of  the  Senate  as  to  the 
date  of  the  conversation  between  the  Presi- 
dent and  Mr.  Perrin.  That  was  on  the  21sti 
but  a  few  moments  after  the  conversation  be- 
tween the  President  and  Mr.  Welles. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  restate  to  tbe  Senate  tbe  question  as  it  pre- 
sents itself  to  his  mind.  The  question  yes- 
terday had  reference  to  the  intention  of  the 
C.  I,~W. 


President,  not  in  relation  to  the  removal  of 
Mr.  Stanton,  as  the  Chief  Justice  understood 
it,  but  in  relation  to  the  immediate  appoint- 
ment  of  a  successor  by  sending  in  the  nomina- 
tion of  Mr.  Ewing.  The  question  to-day  re- 
lates to  the  intention  of  tbe  President  in  the 
removal  of  Mr.  Stanton;  and  it  relates  to  a, 
communication  made  to  his  Cabinet  after  the 
departmental  business  had  closed,  but  before 
the  Cabinet  had  separated.  The  Chief  Jus- 
tice is  clearly  of  opmion  that  this  is  a  part  of 
the  Iransaction,  and  that  it  is  entirely  proper 
to  take  this  evidence  into  consideration  as 
showing  the  intent  of  the  President  in  his 
acts.     The  Secretary  will  call  the  roll. 

Mr.  MORTON.  I  should  like  to  hear  the 
proposition  read.     I  was  not  in. 

The  CHIEF  JUSTICE,  (to  the  Secretary.) 
Read  the  proposition. 

Tbe  Chief  Clerk  read  as  follows : 

Wa  offer  to  ptovo  that  on  this  occasion  the  Prcai- 
■lent  communicated  to  Mr.  Welles,  and  the  other 
icmbers  of  his  Cabinet,  before  the  moetins  broke 
p,  that  he  had  removed  Mc.  Stanton  and  npjioiated 


ernl  Thorn; 


in  of  the  of 


ie,thaPrei 


Tbe  qnestion  being  taken  by  yeas  and  nays, 
resulted — yeas  26,  nays  23 ;  as  follows ; 

YEAS-Measra-Anthony,  Bayard,  BnotalBw,  Cole, 
Conkliog,  Corbett,  Davie,  Dison.  Doolittle,  Prasen- 
den,  Fowler,  Griinea,  Hendricks.  Johnson,  MoCreery, 
Morton,  Patterson  of  Xeuaessee,  Rosa.  Sanlabury, 
Sberraan.  Sp?a«ne,  Snianer.Tramball,  Van  Winkle, 
Viokera,  and  WiUw— 28. 

NAY^Meearg.CameTon.CattelbConaeas,  Cragin, 
I>Fake,  Edmunds,  Ferry.  Frelinchayscn.  Harlan, 
Howard,  Howe,  MoiBim,  Morrill  of  Maine,  Morrill 
of  Vsnnont,  Pattersoa  of  New  Hampshire,  Pomeroy, 
Ramsey,  Stewwt,  Thayer,  Tipton,  Williams.  Wilson, 
and  Yalea-23. 

NOT  V0TINf[-Mea!t8.0Iiandler.  Henderson,  Nor- 
ton, Nye,  and  Wade-5. 

The  chief'  JUSTICE.  On  this  question 
the  yeas  are  26,  and  the  nays  are  23. 

^Ir.  CHANDLER,  (who  bad  just  entered 
the  Chamber.)     Mr.  President— — ■ 

The  CHIEF  JUSTICE.  It  is  too  late.  The 
result  has  been  announced.  The  yeas  have  it; 
and  the  question  is  admitted. 

Mr.  EVARTS,  (to  the  witness.)  Please 
state,  Mr.  Welles,  what  communication  was 
made  by  the  President  to  the  Cabinet  on  the 
subject  of  the  removal  of  Mr.  Stanton  and  the 
appointment  of  General  Thomas,  and  what 
passed  at  that  time  7 

The  Witness.  As  I  remarked,  after  the 
departmental  business  had  been  disposed  of, 
the  President  remarked,  as  usual,  when  he  has 

lything  to  communicate  himself,  that  before 
they  separated,  it  would  be  proper  for  him  to 
say  that  he  had  removed  Mr.  Stanton  and 
appointed  the  Adjutant  Genera!,  Lorenzo 
Thomas,  Secretary  ad  interim.  I  asked 
whether  Genera!  Ihomas  was  in  possession. 
The  President  said  he  was;  that  Mr.  Stanton 
requited  some  little  time  to  remove  his  writ- 
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ings,  Tih  papers.  I  said  perbape,  or  I  asked, 
"Mr.  Stanton,  then,  acquiesces."  He  said 
be  did,  aa  lie  understood  it. 

.  Question.  Was  it  a  jiart  of  the  President's 
answer  that  all  he  required  was  time  to  remove 
his  papers? 

Answer.  The  President  made  that  remark 
when  I  inquired  in  relation  to  possession,  that 
he  merely  wanted  time  to  remove  Lis  papera— - 
some  private  papers  and  matters,  I  think. 

Question.  Was  the  lime  at  which  this  an- 
nouncement of  the  President  was  made  in  ac- 
cordance with  the  ordinary  routine  of  your 
meetings  as  to  hucIi  matters? 

Answer.  It  was.  The  President  usually 
communicates  after  we  have  got  through. 

Question.  After  jou  have  got  through  of  the 
several  departmental  affairs? 

Answer.  Yea,  sir;  he  then  states  what  he 


Question.  Now,  sir,  one  moment  to  a  matter 
which  jou  spoke  of  incidentally.  You  were 
there  the  nest  morning  aboat  noon? 

Answer.  I  was. 

Question.  Didyou  then  see  the  appointment 
of  Mr.  Ewing? 

Answer.  I  did. 

Question.  Was  it  made  out  before  you  came 
there,  or  after,  or  while  you  were  there? 

Answer.  While  I  was  there. 

Question.  And  yon  then  saw  it? 

Answer.  I  saw  it. 

Mr.  JOHNSON.  What  time  of  the  day  was 
that? 

The  Witness.  It  was  about  twelve.  The 
Attorney  General  was  there  and  said  that  he 
must  be  at  tbe  Supreme  Court.  He  had  not 
more  than  time  to  get  to  the  court. 

By  Mr.  Evarts: 

Question.  Did  not  the  Supreme  Court  meet 
at  eleven  ? 

Answer.  I  do  not  know.  He  had  business 
which  required  him  to  be  at  the  Supreme  Court 
at  twelve  o'clock,  I  think.  He  was  there  up 
to  that  time. 

Question.  Did  you  become  aware  of  the 
passage  of  the  civil-tennro  act,  as  it  is  called, 
at  or  about  the  time  that  it  passed  Con- 
gress ? 

AnsvKr.  I  was  aware  of  it. 

Question.  Were  you  present  at  any  Cabinet 
meeting  at  which,  after  the  passage  of  that  act, 
it  became  the  subject  of  consideration  ? 

Answer.  Yea  ;  on  two  occasions. 

Question.  Who  were  present,  and  when  wEis 
the  first  occasion? 

Answer.  The  first  occasion  when  it  was 
brought  before  the  Cabinet  was  on  Friday,  I 
think,  the  26th  February,  1867.  It  was  at  a 
Cabinet  raeetins  on  Friday. 

Question  Who  were  present? 

Answer.  I  think  all  the  Cabinet  were. 

Question.  Was  Mr.  Stanton  there? 

Answer.  Mr,  Stanton  was  there,  I  think,  on 
that  occasion.  I  might  state,  perhaps,  that  the 
President  said  he  had  two  bills  which  he  wanted 


the  advice  of  the  Cabinet  about.     Oneof  them 
consumed  most  of  the  time  that  day. 

Mr.  Manager  BUTLER.  The  point,  I  believe, 
is  as  to  what  took  place  there  ? 

By  Mr.  Evarts  ; 

Question.  This  civil-tenure  act  was  the  sub- 
ject of  consideradon  there? 

Answer.  It  was  submittei). 

Question.  How  was  it  brought  to  the  atten- 
tion of  the  Cabinet? 

Answer.  By  the  President. 

Question.  As  a  matter  of  consideration  in 
the  Cabinet? 

.  Answer.  For  consultation  for  the  odviceand 
the  opinion  of  the  members. 

Question.  How  did  he  submit  the  matter  in 
your  consideration? 

Mr.  Manager  BUTLER.  If  that  involves 
anything  that  he  said-^— 

Mr.  EVARTS.     Yes,  it  does. 

Mr.  Manager  BUTLER.  Now,  we  should 
like  to  have,  so  that  we  may  not  discuss  this 
matter  in  the  dark,  the  offer  put  in  writing  : 
hut  we  object  to  anything  that  took  place  in 
the  Cabinet  consultation,  and  in  order  to  have 
this  matter  brought  to  a  point,  we  desire  to 
have  the  offer  of  proof  put  in  writing. 

Mr.  EVARTS.  We  will  put  the  whole  mat- 
ter in  writing. 

The  offer  was  reduced  to  writing  and  read 
by  the  Secretary,  as  follows; 

We  offer  to  prove  that  tbe  Preaident  at  a  meeting 
ortbeCabinetwbiletbebHlwn«beroTe  the  President 
for  his  approval,  laid  bafora  tbo  Cabinet  tbo  tenure- 
of-eivil-oHice  bill  for  tboir  consideration  and  ndrica 
to  tbe  President  reanfiMinir  hi»  iLnnroval  nf  the  hill' 
and  tboieopoa  thai 


Seward 

ana  mf.  Stanton;  to  be  followed  bv  proof  as  to  what 
was  done  by  tha  Prasident  and  Cabinet  np  to  tbe 
time  of  sending  in  the  messoKe. 

Mr.  SHERMAN.     Does  that  give  the  date? 

Mr.  EVARTS.  It  gives  the  date  as  being 
the  time  the  bill  was  before  them  for  consid- 

Mr.  CONKLING.  During  the  ten  days 
Bucceedine  its  first  passage? 

Mr.  EVARTS.  I  omitted  the  precise  date 
because  there  were  two  meetings. 

Mr.  JOHNSON.    Within  the  ten  days,  I 

^"^"^EVARTS.  Within  the  time  fixed  by 
the  Constitntion. 

Mr.  Manager  BUTLER.  I  assumed,  Mr. 
President  and  Senators,  for  the  purpose  of  the 
objection,  that  the  time  to  which  this  offer  of 
proof  refers  itaelf  is  during  the  ten  days  be- 
tween, the  first  passage  of  &e  bill  by  the  two 
Houses  and  the  time  of  its  return,  with  the 
objections  of  the  President,  for  redeliberation 


Mr.  EVARTS.     It  is  so  stated. 

Mr.  Manager  BUTLER.  Upon  this  ques- 
tion I  only  propose  to  open  the  debate  in  order 
that  my  learned  friends  may  be  possessed,  so 
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far  as  I  may  be  able  to  posaesB  them,  of  tbe 
grounds  of  our  objection. 

The  question  ia  whether,  aft«r  a  law  has 
been  paEsed,  under  the  due  forma  of  law,  the 
President  can  sliow  what  hia  opinions  v 
and  the  opinions  of  his  Cabinet,  before  it  __ 
passed,  as  a  justification  for  refusing  to  obey 
It  and  execute  it.    That  is  tbe  first  proposition. 

Let  me  restate  it  and  see  if  I  liave  made  any 
miatake.  It  is  whether  the  President  can  show 
hia  ojiinions  and  those  of  his  Cabinet  aa  to  the 
constitutionality  of  a  law  before  the  law  is 
passed,  in  order  to  justify  himself  for  refaaing 
to  obey  it  and  execute  it  after  it  ie  passed. 

I  am  not  now,  in  stating  this  objection,  deal- 
ingnith  the  vehicle  of  proof,  but  with  tbe  quea- 
tion  whether  declarations  in  the  Cabinet  can 
or  cannot  be  a  mode  of  proof.  I  ventured  Ui 
say  to  you,  Senators,  that  heretofore  the  strug- 
gle has  been,  on  the  trial  of  impeachments, 
whether  the  king's  order  ahould  sustain  the 
■miniater ;  and  1  was  somewhat  sharply  re- 
minded how  familiar  it  was  to  everyliody  that 
the  king  could  do  no  wrong  in  the  eye  of  the 
British  conatitution,  and  flierefore  that,  of 
courae,  the  miuistera  were  reaponaible.  But 
the  question  wlilch  I  brought  to  your  attention 
was  tliat  the  struggle  in  impeachments  in  former 
times  was  whether  the  king,  not  being  able  to 
do  anything  wrong,  when  he  gave  hia  express 
order  or  advice  to  the  minister,  could  shield 
the  minister  ;  and  the  British  Parliament,  in 
the  BarlofDanby'scaae,  decided  that  it  could 
not,  for  he  produced  for  hia  justification  tie 
order  of  the  king,  and  that  was  thought  to  be 
a  great  point. 

Now,  the  proposition  ia,  we  having  got  a 
king  who  is  responsible,  to  see  if  we  cannot 
have  the  miniatera  shield  the  king.  That  ia 
the  proposition ;  whether  the  advice  of  the 
Cabinetmidsteracanshield  the  Chief;  in  other 
words,  whether  tbe  Constitution  has  placed 
these  heads  of  Departments  aroundhim  as  aids 
or  shields.  That  ia  the  .question;  because  if 
that  can  ba  done  then  impeachment  is  ended 
in  this  country  for  any  breach  of  law,  for  there 
will  bo  no  President  who  cannot  find  Cabinets 
subservient  enough  to  advise  him  aa  he  wants 
to  be  advised,  eapecially  if  they  are  dependent 
upon  liis  will,  and  he  cannot  be  reatrained  by 
lawfrom  removing  them.  If  he  baa  this  power, 
as  he  aaid'he  had,  in  a  raeaaage  which  is  ap- 
pended as  one  of  his  exhibits,  in  which  he  also 
saya  that  if  Mr.  Stanton  had  told  him  that  he 
thought  that  law  was  constitution e^,  he  would 
have  removed  bim  before  it  went  into  effect, 
then  any  President  can  find  a  Cabinet  subser- 
vient enough  to  bim  to  give  him  advice,  and 
if  that  advice  can  shield  him  there  is  an  end- — - 

Mr.  CURTIS.  Allow  me  to  interrupt  yon, 
Mr.  Manager,  to  understand  what  you  are  say- 
ing.    What  message  do  you  refer  to  ? 

Mr.  Manager  BUTLER.  Lest  I  should 
makeany  miatake,  perhaps  I  had  better  read  it. 

Mr.  CUBTLS.  I  only  want  to  know  what 
meaaage  you  refer  to. 


the  official  report.]  I  do  not  find  it 
tain,  however,  it  is  in  one  of  the  messages ;  I 
think  in  the  message  of  December  12,  1867, 
yon  will  find  the  phrase.  I  refer  to  one  of  the 
messages  given  in  evidence  in  this  case  in  which 
(and  with  the  leave  of  the  counsel  and  tbe  Senate 
I  will  take  care  that  the  exact  quotation  appears 
in  my  remarks,)  he  says,  in  substance,  that  if 
Mr.  Stanton  bad  informed  him  that  he  would 
not  leave  upon  being  asked  under  this  law,  ha 
would  have  taken  care  to  remove  him  before 
it  went  inio  operation,  or  words  to  that  effect. 
I  saj^if  that  unlimited  power  can  be  held  by  the 
President,  then  he  can  always  defend  himself 
by  his  Cabinet.  Let  us  look  at  it  in  the  light 
of  another  great  criminal  whom  you,  sir,  may 
be  called  upon  to  try  some  time  or  other.  1 
have  no  doubt  he  bad  a  Cabinet  around  him 
by  whose  advice  he  candefend  himself  for  most 
of  tbe  treaaona  which  he  committed.  I  have 
no  doubt  at  all  upon  that  proposition. 

Let  us  take  it  tn  another  view.  I  have  had 
gentlemen  aay  to  me  upon  this  question  "Why, 
would  you  not  allow  a  military  commander, 
who  ahould  either  make  a  battle  or  forbear  a 
battle,  to  ahow  that  he  called  a  council  of 
officers  and  what  their  advice  was  to  justify 
him  in  the  case  of  his  refuaal  to  give  battle  or 


distinction:  I  would  not  let  any  genera!  call 
around  him  his  staff  officers,  dependent  on  bis 
breath  for  their  official  exiatence,  and  allow 
them  to  show  their  opinions  as  a  ahield  for  hia 

I  do  not,  as  I  said,  propose  by  any  means  to 
argue  this  question.  I  proposed  simply  when 
I  roac  to  open  the  propoaition,  and  I  desire  to 

ful  in  a  single  authority  as  a  justification  why 
did  mjrself  the  honor  to  say  that  Jefferson 
thou"ht  it  the  better  opinion  that  the  constitu- 
tional right  of  the  Cabinet  was  to  give  opinions 
in  writing,  and  that  ia  tbe  better  constitutional 
principle.  I  bold  in  my  hand  Story's  Com- 
mentaries on  tbe  Conatitution,  second  volume, 
and  I  read  the  third  note  to  section  fourteen 
hundred  and  ninety-four. 

"Mr.  Jefferson  has  informed  us  that  in  Wuahiug- 
ton's  admiH [strati on  for  measures  of  difflsuUyaoon- 
Bnltation  wit9  held  with  the  heads  of  UcpartiaeDts 
eituer  assembled  or  tnkluE  their  opinions  sepnratelr 

trntion  he  folbwed  tbe  practice  of  assembling  the 
heads  of  Departments  oa  a  Cabinet  council ;  but  ho 
has  added  that  ho  thinks  the  course  of  leqniriDg  the 
separate  opinion  in  writing  of  each  head  of  a  De- 
partment IS  most  BtriotI?  within  the  spirit  of  tho 
Constitution,  for  the  other  does  in  fast  traaaform  tbe 
Biecntive  into  a  direotorr."~4  J^erson't  Oorre' 
Bpond^Hix,  \&,  144. 

I  have  here,  and  I  only  propose  to  refer  to 
it,  in  the  third  volume  of  Adams's  works,  in 
the  appendix,  an  opinion  of  Mr.  Jefferson  fur- 
nished to  General  Washington  npon  the  ques- 
tion of  Washington's  right  to  fix  the  grade  of 
embassadors,  the  right  to  appoint  belngin  the 
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ConstitatioD,  and  whether  the  Senate  had  a 
right  to  negative  that  grade  bo  fixed  by  the 
President.  There  is  an  example  of  one  of 
the  opinions  that  President  Washington  re- 
quired of  his  Secretary  of  State  as  early  aa 
Ajjri!  24,  1790,  upon  this  very  question  of  ap- 
pointment to  office,  and  we  have  it  now  to  be 
seen  and  read  of  all  men ;  whereas  if  it  had 
not  been  for  this  trial  we  never  should  have 
known  what  the  opinion  of  the  Secretary  of 
the  Navy  was  on  this  great  constitutional  qnes- 

Before  I  sit  down  I  will  call  the  attention  of 
the  learned  counsel  [Mr.  Curtis]  to.  the  mes- 
sage to  which  I  referred.  It  will  be  found  on 
the  46th  page  of  the  proceedings  of  this  trial, 
and  the  words  are: 


■'  If  m 


self  of  tho  I 


said  t 


Mr.  CURTIS.     What  message  is  that  ? 

Mr.  Manager  BUTLER.  Of  the  12th  of 
December,  1867,  on  the  suspension  of  Mr, 
Stanton.     It  is  in  evidence,  and  will  be  found 


Managers  have  exhausted  their  opening  argu- 
ment on  this  point?. 

Mr.  Manager  BUTLER.     Yes,  sir. 

Mr,  EVARTS.  The  difference,  as  we  un- 
derstood, between  the  honorable  Manager's 
statement  of  what  was  contained  in  the  mes- 
Bs^e  and  what  is  really  in  the  message,  is  that 
he  put  it  upon  the  President's  statement  that 
if  it  had  been  prouonnced  a  constitutionallaw 
by  Mr.  Stanton  he  would  have  removed  him. 
The  point  of  the  President's  statement  was 
that  there  was  a  concurrence  of  all  the  Secre- 
taries who  were  appointed  by  Mr.  Lincoln  that 
they  were  not  within  the  law ;  and  if  they  had 
taken  the  opposite  gronnd  there  would  then 
have  been  an  opportunity  for  him  to  have  Cab- 
inet ministers  of  his  own  appointment  for  the 
law  to  take  effect  upon. 

,  The  question  as  stated  by  the  honorable 
Manager  is,  whether  the  President  ean  show 
hiaopjnionsand  the  advice  of  his  Cabinet  as  to 
the  unconstitutionality  of  a  law  as  a  justiSca- 
tjon  of  his  re'fusal  to  obey  the  law.   That  is  the 

Scoposition  on  which  they  resttheir  argument, 
ow,  Mr,  Chief  Justice  and  Senators,  this  in- 
volves more  or  less  the  general  merits  of  this 
case,  as  they  have,  necessarily,  perhaps,  some- 
what anticipated  by  incidental  arguments ;  but 
we  do  not  propose  to  occupy  your  time  with 
preliminary  discussions  of  what  must  form  a. 
very  large  and  important  part  of  the  final  p on- 
siderations  to  be  disposed  of  in  this  case.  It 
is  enough  in  reference  to  tlie  question  of  evi- 
dence when  it  is  introduced  in  a  trial,  that  it 
should  be  apparent  that  the  premises  of  con- 
sideration both  of  fact  and  of  law  in  the  different 
views  that  are  to  be  insisted  upon,  and  in  the 
different  views  that  may  he  maintained  by  the 
court  within  those  premises,  permit  the  intto- 


dnctionof  evidence  authentic  in  itself  and  trust- 
final  theor; 
adopt  it. 

Now,  the  proposition  in  this  matter  on  the 
part  of  the  Managers  may  be  stated  briefly 
thus,  as  it  has  often  been  repeated,  ihat  iu 
regard  to  the  civil  tenure  act,  if  what  was  done 
by  the  President  on  the  21st  of  February,  1868, 
in  the  writing  oat  and  delivery  of  these  two 
orders,  one  upon  Mr.  Stanton  to  surrender, 
and  one  to  General  Thomas  to  take  charge  of 
the  surrendered  office,  if  those  two  papers  make 
a  consummate  crime,  then  the  law  imports  an 
intent  to  do  the  thing  done,  and  so  to  commit 
the  crime,  and  that  all  else  is  inapplicable 
legally  within  the  purview  of  an  impeachment 
and  its  trial  as  much  as  it  might  or  would  be 
upon  a  question  of  a  formal  infraction  of  a, 
statute  under  an  indictment  punishable  by  fine. 
That  is  one  view.  It  will  he  for  you  to  determ- 
ine hereafter  whether  a  violation  of  a  statute, 
however  complete,  is  necessarily  a  high  crime 
and  misdemeanor  within  the  meaning  of  the 
Constitution  for  which  this  remedy  of  impeach- 
ment must  be  sought,  and  must  carry  its  pun- 


So,  too,  it  is  not  to  be  forgotten  that  in  the 
matter  of  defense  the  bearing  of  al!  the  cir- 
cumstances of  intent  and  of  deliberation  and 
inquiry  and  pursuit  of  duty  on  the  part  of  a 
great  official  to  arrive  at  and  determine  what 
is  his  official  duty,  under  an  apparent  conflict 
between  the  Constitution  and  the  law,  forms 
a  part  of  the  general  issue  of  impeachment 
and  defense.  Our  answer,  undoubtedly,  does 
set  forth  and  claim  that  whatever  we  have 
done  in  the  premises  has  been  done  upon  the 
President's  judgment  of  his  duty  under  the 
Constitution  of  the  United  States,  and  after 
that  deliberate  and  responsible,  uptight  and 
sincere  effort  to  get  all  the  aid  and  hght  on  the 
subject  of  hia  duty  that  was  accessible  within 
his  powers.  One  of  this  moat  important,  one 
always  recognized  as  among  the  most  import- 
ant of  the  aida  and  guides;  supports,  and  de- 
fenses which  the  Chief  Magistrate  of  the  coun- 
try is  to  have  in  the  opinion  of  thepeople  at 
large,  in  the  opinion  of  the  two  Houses  of 
Congress,  in  the  opinion  even  of  judicial  con- 
sideration, when  a  case  shall  properly  come 
before  a  court,  of  whether  he  has  pursued  his 
duty  or  attempted  to  pursue  his  duty,  is  the 
view  that  these  chief  officers  of  the  Govern- 
ment (under  his  constitutional  right  to  call 
upon  them  for  their  opinions,  and  under  the 
practice  of  this  Government  to  convene  thent 
in  council  for  the  purpose  of  arriving  at  those 
opinions)  have  given  him  in  regard  to  the  pro- 
posed matter  of  conduct  and  duty. 

And  this  matter  of  evidence  here  touches 
that  partof  the  ease,  and  is  to  supply  that  por- 
tion of  the  evidence  of  what  care,  what  delib- 
eration, what  advice  attended  the  steps  of  the 
President  as  he  proceeded  in  the  stress  in 
which  he  was  placed  of  the  obligation  of  the 
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Conatilulion  in  respeo  C     greas 

whidi  liaii  received  th  majoc- 

jtios  of  the  two  House  h  m     er  in 

which  he  wtis  called  up  p  d       tbya 

voluntarjcaseaBSumed  byh  m,b  matt«r 

pressing  upon  his  duty  as  President  in  regard 
to  the  conduct  of  one  of  the  chief  Deparlmeuta 
of  the  Government. 

That  is  the  range  of  the  issue,  and  that  is 
the  application  of  thisevidence.  Thatit bears 
upon  the  issue,  and  is  authentic  testimony 
within  the  range  of  the  President's  right  and 
duty  to  aid  and  support  bimself  in  the  per- 
formance of  his  office  cannot  be  doubled, 

£ut  it  is  said  that  this  iuvolTes  matter  of 
grave  constitutional  difScultj,  and  that  if  this 
kind  of  evidence  is  to  be  adduced  that  will  be 
the  end  of  all  impeachment  trials,  for  it^rillbe 
equivalent  to  the  authority  claimed  under  the 
British  Constitution,  bat  denied,  that  the 
king's  order  should  shield  the  minister.  When- 
ever any  sach  pretension  as  that  is  set  forth 
here,  that  the  order  of  the  Cabinet  in  council 
for  an)j  act  of  the  President  is  to  shield  him 
from  his  amenability  under  the  Consdtution  for 
trial  and  judgment  upon  his  act  before  this  con- 
stitutional tribunal,  it  will  be  time  enough  toin- 
giat  upon  the  argument,  or  to  attempt  an  answer. 

But  it  is  produced  here  as  being  a  part  of 
the  conduct  of  the  President,  the  whole  of 
whos^  conduct,  as  it  shall  be  displayed  before 
you  in  evidence,  is  to  furnish  the  basis  in  fact 
for  your  judgment  and  sentence  coucerning  it 
under  the  viewof  the  Constitution  and  the  law. 
Nor  is  there  any  fear  that  any  such  privilege, 
or  any  such  right,  as  we  ca]l  it,  should  inter- 
fere with  the  due  [lower  of  this  tribunal  and 
the  proper  responsibility  of  al!  great  officers 
of  the  Government  to  it.  On  the  questions 
that,  as  we  suppose,  make  up  the  sum  and  cata- 
logue of  crimes  against  the  State  within  the 
general  proposition  of  impeachable  offenses,  it 
IS  impossible  that  matters  of  this  kind  should 
come  in  to  play.  On  treason  or  bribery  or 
o'Sensesinvolvingturpitude,  and  sinning  against 
the  public  welfare,  no  such  matters  can  prop- 
erly ever  come  in  play.  Of  course,  in  some 
matters  of  conduct  of  foreign  aflfairs,  if  onr 
Constitution  permitted  the  implication  of  doubt- 
ful conduct  as  within  the  range  of  treason, 
which  it  does  not,  it  might  be  supposed  that 
the  constitutional  advisers  might  by  their  opin- 
ions support  the  President  in  his  conduct,  if 
that  was  made  the  subject  of  accusation. 

Bat  here  it  will  be  perceived  that  the  very 
matter  that  is  in  controversy  must  be  regarded 
bj'  the  court  ifl  determining  whether  this  spe- 
cies of  evidence  is  applicable;  and  in  determ- 
ining its  applicability  I  need  not  repeat  before 
so  learned  a  court  that  the  question  of  its 
weight  and  force  is  not  to  be  anticipated. 

Mr.  CONKESS.  I  move  that  the  Senate 
sitting  as  a  court  now  adjourn.  ["No,  no."] 
I  wilfsay  that  1  make  this  motion  at  request, 
because  this  question  will  be  argued  at  length, 
and  it  is  now  late. 


The  motion  was  agreed  to — ayes  thirty,  noes 
not  counted  \  and  the  Senate  sitting  for  the 
trial  of  the  impeachment  adjourned  until  to- 
morrow at  eleven  o'clock. 

Saturday,  April  18,  1868. 

The  Chief  Justice  of  the  United  Slates  took 
the  chair  at  eleven  o'clock  a.  m. 

The  usnal  proclamation  having  beeu  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Hepresectatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned 
them  respectively. 

The  members  of  the  House  of  Eepreaenta- 
lives,  as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  WASHBtraHE,. chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

TheCHIEFJaSTIGB.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

Mr.  STEWART,  I  move  to  dispense  with 
the  reading  of  the  Journal. 

Mr.  DEAKB.    I  object. 

The  CHIEF  JUSTICE.  The  Senator  from 
Missouri  objects.  The  Secretary  will  proceed 
with  the  reading. 

The  Chief  Clerk  read  the  Journal  of  yester- 
day's proceedings  of  the  Senate  sitting  for  the 
trial  of  the  impeachment. 

The  CHIEF  JUSTICE.  At  the  adjourn- 
ment yesterday  the  Senate  had  under  consid- 
eration an  offer  to  prove  on  the  part  of  the 
counsel  for  the  President.  The  offer  will  now 
be  read. 

The  Secretary  read  as  follows; 

We  offer  to  prove  that  the  President  at  a  meet- 
ing of  the  Cabinot.  nhile  the  bill  was  before  tbe 
President  for  hia  approvaL,  laid  before  the  Cabinet 
the tenoro  of  civil  offioD bill  fort 


bill;  and  tb 


D.tha  I 


that  Cbe  bill  was  nnsoniitltuUonal  and  should  be 
Coninas  with  hii  oUeotions.  and  Ihat 
preparini  a  mesuae.Ee"'      '     '   " 
•  "--  — "•"■iti™^&  0 


the  dnt 


hthe 


devolved  on  Mr.  Seward  and  Mr.  Staiiton,  to  be  fol- 
lowed bv  proof  »£  to  what  WIS  done  by  the  President 
and  Cabinet  up  to  thetimeof  eendiagiu  tUeuteEsage. 
The  CHIEF  JUSTICE.     Do  the  honorable 
Managers  desire  to  be  heard  further? 
Mr.  Manager  WILSON.     Yes,  sir, 
Mr.  JOHNSON.     Mr.  Chief  Justice,  I  wish 
to  put  a  question  to  the  counsel  for  the  Presi- 

The  question  was  sent  to  the  desk  and  read, 
as  follows; 
Do  the  counsel  understand  that  the  Manogera  deny 

of  December  12.  ISfir,  in  evidence  as  given  by  tho 
Maunders  at  page  45  of  the  official  report  ofthc  trial, 
that  the  me 01  bers  of  the  Cabinet  gave  him  the  opin- 
ion thereatated  as  to  the  teDurs-of-offiee  aot;  and  is 
the  evidence  offered  to  corrobcTate  that  statement, 
or  for  wbatotbcr  object  is  it  offered  ? 

Mr.  HOWARD.  I  have  a  query  Co  propound 
to  the  counsel,  also. 
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r.  CURTIS. 


retary,  will  jou  send 


The  question 
I  be  counsel. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  thequeatiou  proposed  by  the  Senatorfrom 
Kichigaii. 

The  Chief  Clerk  read  as  follows: 

Do  the  counael  for  tbe  Moused  not  consider  that 
the  Tuliditr  of  the  tenure-of-office  bill  vaa  purely  n 
qncstiun  oflaw.to  be  determined  on  this  tml  b^  the 
Senate:  and  if  bo.  do  the^cluim  that  the  opinion  of 
Cabinet  olGcBrs  touching  that  qaestioD  in  compeCmt 
evidence  by  whioh  thejudgmeDtof  the  Senate  ought 

Mr.  EDMUNDS,  (aftera  pause.)  I  inquire 
of  the  Chair  whether  the  argument  on  the  part 
of  the  Managers  cannot  proceed  while  the«en- 
ttemen  for  l^e  defense  are  considering  ttieir 
answers  to  these  questions,  which  may  take 
sometime? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  the  argument  on  the  part  of  the 
honorable  Managers  mayproeeed,  and  that  the 
counsel  can  reply  to  these  questions  in  their 
argument.  That  course  will  be  taken  if  there 
be  no  objection. 

Mr.  CUBTIS.  That  is  thecourse  weshould 
prefer,  Mr.  Chief  Justice.  We  will  reply  to 
tbe  question  of  the  honorable  Senator  from 
Maryland,  and  also  to  that  of  the  honorable 
Senator  from  Michigan  in  the  coarse  of  the 
remarks  which  we  desire  to  address  to  the 
Senate. 

Mr.  Manager  WILSON.  Mr.  Presidentand 
Senators,  as  the  pending  objection  coufcoiit^ 
one  of  tbe  most  important  questions  involved 
in  this  case,  I  wish  to  present  the  views  of  the 
Managers  respecting  it  with  such  cate  and  ex- 
actness as  I  may  be  able  to  command. 

The  respondent  now  offers  to  prove,  doubt- 
less as  a  foundation  for  other  Cabinet  action 
of  more  recent  date,  that  he  was  advised  by 
the  members  of  his  Cabinet  that  the  act  of 
Congress  upon  which  rest  several  of  the  articles 
to  which  he  ha8madeanswer,to  wit;  "  Anacl 
regulatinff  the  tenure  of  certain  civil  offices," 
passed  ft&rch  2,  1867,  was  and  is  unconatita- 
tional,  and  therefore  void.  Thathe  was  soad 
vised  he  has  alleged  in  his  answer.  Whether 
be  was  so  advised  or  not  we  hold  to  be  iJ 
terial  to  this  case,  and  irrelevant  to  the 
joined.  The  House  of  Representatives 
not  to  be  entrapped,  in  thepreparation  of  their 
replication,  by  any  such  cunning  devise,  nor  by 
the  kindredoue,  whereby  the  respondent  affirms 
that  he  was  not  boand  to  execute  said  act  be^ 
cause  he  believed  it  to  be  unconstitutional. 
Tbe  replication  says  that  the  House  of  Bepre- 
aentatives — 


of  impeaohmenl.  or  either  of  them :  and  for  rentioa- 
■"      '        ■'       ^ ■'--' — id  AndtBB  John- 


ee  and  misdemeanors  nientu 


IS  «uTlty_of  I 


There  is  no  acceptance  here  of  the  issne 
tendered  by  the  respondent,  and  in  support  of 
which  he  offers  the  iramaterial,  incompetent, 
and  irrelevant  testimony  to  which  we  object. 
The  advice  which  he  may  have  received,  and 
the  belief  which  he  may  have  formed  touching 
the  constitutionality  of  said  act,  cannot  be 
allowed  to  shield  him  from  the  consequences 
of  his  criminal  acts.  Nor  can  bis  mistaken 
view  of  the  Constitution  relative  to  his  right 
to  require  the  opinions  of  the  heads  of  the  sev- 
eral Executive  Departments  upon  certain  ques- 
tions aid  his  efforts  to  escwe  from  the  jnst 
demands  of  violated  law.     In  his  answer  to 

e  first  article  he  alleges :  . 

"ThiBreapoiident  had.  in  purBuanoe  of  the  Con- 

oeroftheKieoutive  Departments  upon  this  question 
ofcODBtitutioQal  aiecntive  ponei  anddaty,  andlind 
been  advised  by  eaoh  of  them,  inoludinB_^the  said 
Stanton.  Secretary  for  the  Department  of  War,  that, 
under  the  Constitutioa  of  the  United  States,  this 
power  [of  lemoval]  was  lodged  bs  the  ConEtitntion 
in  Iba  President  of  the  United  States,  and  that,  eon- 
soqusntly,  it  conid  be  lawfully  exercised  by  him,  and 
tbe  CoDBTees  eoutd  not  deprive  him  thereof." 

The  respondent  found  no  provision  in  the 
Constitution  authorizing  hira  to  pursue  any 
such  course.     The  Constitution  says  thePrea- 

"  May  reqiuro  the  opinion,  in  wtitine-of  the  prin- 

upon  any  subject  relating  to  the  duties  of  their  re- 
apeotive  oflioea."— Arlicio  2,  fsolion  2. 

Not  of  his  office,  not  of  the  legislative  de- 
partraent,  nor  of  the  judicial  department. 
But  when  did  he  require  the  opinions  and  re- 
ceive the  advice  under  cover  of  which  he  now 
seeks  to  escape?  His  answer  informs  us  that 
this  ail  transpired  prior  to  his  veto  of  the  bill 
"regulating  the  tenure  of  certain  civil  offi- 
cers.'' Upon  those  unwritten  opinions  and 
that  advice  he  based  his  veto  of  said  bill  and 
tashioned  the  character  of  his  message.  He 
commuoicated  his  objections  to  Congress,  they 
were  overruled  by  both  Houses,  and  the  bill 
was  enacted  into  a  law  in  manner  and  form  as 
prescribed  by  the  Constitution.  He  does  not 
say  that  since  the  final  passage  of  the  act  he 
has  been  further  advised  by  the  principal  offi- 
cer of  each  of  the  Executive  Departments  that 
be  is  not  bound  to  enforce  it.  And  if  he  had 
done  BO  he  would  have  achieved  a  result  of  no 


the  articles  charge  that  he  "did  unlawfully 
conspire  with  one  Lorenzo  Thomas,  and  with 
other  persons  (o  the  House  of  Representatives 
unknown."  He  might  have  ■  disclosed  that 
these  unknown  persons  were  the  members  of 
his  Cabinet.  This  disclosure  might  have  placed 
them  in  jeopardy  without  diminishing  the  peril 
which  attends  upon  his  own  predicament. 

It  Is  not  difficult  to  see  that  the  line  of  de- 
fense to  which  we  have  directed  the  present 
objection  involves  the  great  question  of  this 
case.  It  tends  to  matters  more  weighty  than 
a  mere  resolution  of  the  technical  offenses  - 
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which  float  on  the  surface  of  this  prosecution. 
Whoever  attempts  to  measure  the  mBgnltudu 
of  the  ease  by  the  comparativelir  insignifi- 
cant acts  which  constitute  the  technical  crimes 
and  misdemeanors  ivith  which  the  respondent 
stands  charged,  will  attcun  a  result  far  short  of 
its  true  character,  andhe  rewarded  with  a  most 
beggarly  apjireciation  of  the  immensity  of  its 
real  proportions.  Far  above  and  below  and 
beyond  these  mere  technical  oEfenses,  gmve  as 
they  undoubtedly  are.  the  great  question  which 
jou  are  to  settle  is  to  be  found.  It  envelops  the 
whole  case  and  everything  pertwning  thereto. 
It  is  the  great  circle  which  bounds  the  sphere 
composed  of  the  multitude  of  questions  and 
issues  presented  for  your  determination.  The 
respondent  is  arraigned  for  a  violation  of  and 
a  refusal  to  execute  the  law.  He  olfers  to 
prove  that  his  Cabinet  advised  him  that  a  cer' 
tain  bill  presented  for  his  approval  was  in  vio- 
lation of  the  Constitution:  that  he  accepted 
their  advice  and  vetoed  the  bill ;  and  upon 
that,  and  such  additional  advice  as  they  may 
have  given  him,  claims  the  right  to  resist  ani! 
defy  the  provisions  of  the  bill,  notwithstanding 
its  enactment  into  a  law  by  two  thirds  of  both 
Houses  over  his  objections.  In  other  words, 
he  claims,  aubstantially,  that  he  may  determine 
for  himself  what  laws  he  will  obey  and  execute, 
and  what  laws  he  will  disregard  and  refuse  to 
enforce.  In  support  of  (his  claim  he  offers  the 
testimony  which,  for  the  time  being,  is  ex- 
cluded by  the  objection  now  nnder  discussion. 
If  I  am  correct  in  this,  then  I  was  not  mis- 
taken when  I  asserted  that  this  objection  con- 
fronts one  of  the  most  important  questions 
involved  in  this  case.  It  may  be  said  that  this 
testimony  is  offered  merely  to  disprove  the 
intent  alleged  and  charged  in  the  articles ;  but 
it  goes  beyond  this  and  reaches  the  main  ques- 
tion, as  will  clearly  appear  to  the  mind  of  any 
one  who  will  read  with  care  the  answer  to  the 
first  article.  The  tea^mony  is  improper  for 
ftiiv  purpose  and  in  every  view  of  the  ease, 
u.  f*.,..;,.-.:„„  df  tlje  United  States  (arti- 
i)  provides  that — 
BrshftUbevestedinaPresidoDt 


of  the  United  Sti 
The  person 
tioQS  of  the 


present  exercising  the  func- 
iiu-i.  u.  „..<.  wiw^Jtive  office  is  the  respondent 
who  stands  at  your  bar  to-day,  charged  with 
the  commission  of  high  crimes  and  misde- 
meanors in  ollice.  Before  he  entered  upon 
the  dischai^e  of  the  duties  devolved  on  him  as 
President  he  took  and  subscribed  the  consti- 
tutiondly  proscribed  oath  of  office,  in  words  as 


follov 


■■IdoEolcm. 
10  oBioe  of  P 


ir  that  I  will  fBithtaHr  ezeei 
t  nflho  United  Statof.  and  I 


'  defend  the  Constitution  oC  the  United  Sti 

This  oath  covers  every  part  of  the  Constitu- 
tion, imposes  the  duty  of  observing  every  sec- 
tion and  clause  thereof,  and  includes  the  dis- 
tribution of  powers  therein  made.  The  powers 
embraced  and  distributed  are  legislative,  ex- 


ecutive, and  judicial.     Of  the  first  the  ConsU- 
tution  declares  that — 

■■AH  leglslRtive  powers  herein  granted  shall  h» 
vested  in  a  Congress  of  the  United  States,  ithieh  shall 
consist  of  a  Senate  and  House  oCRepreaontativea."— 

This  encircles  the  entire  range  of  legislative 
action.  The  will  of  the  legislative  department 
is  made  known  by  the  terms  of  the  bills  which 
it  may  pass.  Of  these  expressions  of  the  legis- 
lative will  the  Constitution  says; 

■'  ETer)-  liiJl  wiiioh  shall  have  passed  the  House  of 
BepresentaUvea  and  the  Senate,  shall,  before  it  be- 
oome  a.  l«w,  be  presented  to  the  President  of  the 
United  States,  and  if  ho  approve  he  shall  Eisn  it,  bat 
if  not  he  shall  retatn  it  with  his  objections  to  that 
House  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  thoir  Journal^  and 
proceed  to  reconsider  it.  If,  after  such  ceeonsider- 
ation.  two  thirds  of  that  House  shall  agree  to  pass 
the  billit  shall  be  sent,  together  with  the  oltiectioDs, 
'  the  other  House,  bf  which  it  shall  likswise  be 
considered,  and,  if  approved  by  two  thirds  of  that 
ouse,  it  shall  become  a  Ian/'— Article  1.  section  7. 
Thus  laws  are  made.  But  laws  cannot  ex- 
.  :ute  themselves.  However  wise,  just,  neces- 
sary they  naay  be,  they  are  lifeless  declaradons 
of  the  legislative  will,  until  clothed  with  the 
power  of  action  by  other  Departments  of  the 
Government. 

The  builders  of  our  Constitution  understood 
with  great  exactness  the  philosophy  of  gov- 
ernment, and  provided  for  every  contingency. 
They  knew  ^at  laws  to  be  effective  must  be 
executed;  that  the  best  and  purest  law  could 
not  perform  its  proper  office  in  the  absence 
of  executive  power ;  therefore  they  created 
that  power  and  vested  it  in  a  President  of  the 
United  States.  To  insure  a  due  execution  of 
the  power,  they  imposed  the  duty  of  taking  and 
subscribing  the  oath  above  quoted  on  every 
person  elected  to  the  ptesidentialoffice,  and  de- 
clared that  he  should  comply  with  the  condition 
"before  he  enter  on  the  execution  of  his  office." 
Chief  among  the  executive  duties  imposed  bj 
the  Constitution  and  secured  by  the  oath  is 
the  one  contained  in  the  injunction  that  the 
President "  shall  take  care  that  the  laws  be  faith- 
fully executed,"  (Article 2,  sections.)  What 
laws?  Those  which  may  have  been  passed  by 
the  legislative  departmentin  manner  and  form 
as  declared  by  that  section  of  the  Constitution 
heretofore  recited.  The  President  is  clothed 
with  no  discretion  in  this  regard.  Whatever 
is  declared  by  the  legislative  power  to  be  the 
law  the  President  is  bound  to  execute.  By 
his  power  to  veto  a  bill  passed  by  both  Houses 
of  Congress  he  may  challenge  the  legislative 
will,  but  if  he  be  overruled  by  the  two-third 
voice  of  the  Houses  he  must  respect  the  de- 
cision and  execute  the  law  which  that  consti- 
tutional voice  has  spoken  into  existence.  If 
this  be  not  true,  then  the  executive  power  is 
superior  to  the  legislative  power.  If  the  exec- 
utive will  may  declare  what  is  and  what  is 
not  law,  why  was  a  legislative  department 
established  at  all?  Why  impose  on  the  Pres- 
ident the  constitutional  obligation  to  '■  take 
care  that  the  laws  be  faithfully  executed,"  if 
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he  may  determine  what  acts  are  and  what  are  i 
not  1aw3?  It  is  absurd  to  soy  that  he  has  an; 
discretion  in  this  regard.  He  must  execute 
the  law. 

"Tlifl  great  oUect  of  the  eiecntive  department  is 
to  Dooomplish  tliis  purpose;  and  vithout  it,  be  the 
form  of  go Fernmcntwhftterer  it  may,  itwillba  utterly 
wortbleas  for  offense  or  defense;  for  the  redress  of 
griavancea  or  the  protection  of  rights ;  for  the  happi- 
DcsB  or  good  order  or  safety  of  the  people."— Sory 
DH  the  CbnsliitUvm,  tdI.  2.  p.  419. 

De  Tooqueville,  in  his  work  on  Democracy  in 
America,  in  opening  the  chapter  on  executive 
power,  very  truly  remarks  that — 

"The  Americwi  legislators  undertook  a  difflcnlt 

dependent  onthemajoriU'of  the  people,  and  never- 
theless sDfBeiently  stroD^to,  aetaithontiostrdntin 

tenance  nf  the  republican  form  of  gOYemoicnt  that 
subicet  to  the  will  of  the  nation."— Tbiame  I.  p.  128. 
The  task  was  a  difficult  one,  but  the  great 
minds  from  -which  our  Constitution  sprung 
were  equal  to  ita  severest  demands.  They  cre- 
ated an  executive  power  strong  enough  to  exe- 
cute the  will  of  the  nation,  and  yet  eufSciently 
weak  to  ha  controlled  by  that  will.  They  knew 
that  "power  will  intoxicate  the  best  of  hearts, 
as  wine  the  strongest  beads,"  and  therefore 
they  surrounded  the  executive  agent  with  such 

8 roper  restraints  and  limitations  as  would  con- 
ne  him  to  the  boundaries  prescribed  by  the 
national  will  or  crush  him  by  its  power  if  he 
stepped  b^ond.  The  plan  adopted  was  most 
perfect.  It  created  the  executive  power;  pro- 
vided for  the  selection  of  the  person  to  be 
intrusted  with  its  exercise ;  determined  the 
restraints  and  limitations  which  should  rest 
upon,  guide,  and  control  it  and  bim,  and,  out 
of  abundant  caudon,  decreed  that — 

"The  President"  *  *  »  *  "ofthoUni- 
ted  States  shall  be  removed  from  office  od  impeacb- 
mentfor.and  CDnviction  of.  treEison,  bribery,  or  other 
high  crimes  and  misdemeanors."— ^rticie  3,  <8c(ion  4. 
It  is  preposterous  for  the  respondent  to  at- 
tempt to  defend  himself  agwnst  the  corrective 
power  of  this  grand  remedy  by  interposing  the 
opinions  or  advice  of  the  principal  officers  of 
the  Executive  Departments,  either  aa  to  the 
body  of  his  offense  or  the  intent  with  which 
he  committed  it.  Hia  highest  duty  is  to  "take 
<;are  that  the  laws  he  fwthfully  executed;" 
and  if  he  fail  in  this  particular  he  must  fail  in 
'all,  and  anarchy  will  usurp  the  throne  of  order. 
The  laws  are  but  expressions  of  the  national 
will,  which  can  be  made  known  only  through 
the  enactments  of  the  legislative  department 
of  the  Government.  A  criminal  failure  to 
execute  that  will  {and  every  willful  failure,  no 
matter  what  its  inducement  may  be,  is  crim- 
inal) mayjustly  call  into  action  the  remedial 
power  of  impeachment.  This  power  is, by  the 
express  terms  of  the  Constitution,  confided  to 
one  branch  of  the  legislative  department,  in 
these  words: 


This  lodgment  of  the  most  delicate  power 
known  to  the  Constitution  is  most  wise  and 
proper,  because  of  the  frequency  with  which 
those  who  may  exercise  it  are  called  to  account 
for  their  conduct  at  the  bar  of  the  people,  and 
this  is  the  check  balanced  against  a  possible 
abuse  of  the  power,  and  it  has  been  most 
effectual.  But  the  wisdom  which  fasliioned 
our  Constitution  did  [lot  stop  here.  It  next 
declared  that: 

■■The  Senate  shall  have  the  sole  power  to  try  all 
impeachments."— .,lrtisia  1.  (eciion  3. 

In  the  theory  of  our  Constitution  the  Sen- 
ate represents  the  States,  and  its  members 
being  removed  from  direct  aoeonntability  to 
the  people  are  supposed  to  bebeyond  the  reach 
of  those  excitements  and  passions  which  so 
frequently  change  the  political  complexion  of 
the  House  of  Representatives ;  and  this  is  the 
more  immediate  check  provided  to  balance 
the  possible  hasty  action  of  the  Representa- 
tives. Wise,  considerate,  and  safe  to  the  per- 
fect work  of  demonstration  is  this  admirable 
adjustment  of  the  powers  with  which  we  are 
now  dealing.  The  executive  power  was  cre- 
ated to  enforce  the  will  of  the  nation ;  the  will 
of  the  nation  appears  in  its  laws ;  the  two 
Houses  of  Congress  are  intrusted  with  the 
power  to  enact  laws,  the  objections  of  the  Ex- 
ecutive to  the  contrary  notwithstanding;  laws 
tiius  enacted,  as  well  as  those  which  receive 
the  executive  sanction,  are  the  voice  of  the 
people.  If  the  person  clothed  for  the  time 
being  with  the  executive  power — the  only 
power  which  can  give  effect  to  the  people's 
will — refuses  or  neglects  to  enforce  the  legis- 
lative decrees  of  the  nation,  or  willfully  violates 
the  same,  what  constituent  elements  of  govern- 
mental power  could  be  more  properly  charged 
with  the  right  to  present  and  the  means  to  try 
and  remove  the  contumacious  Executive  than 
those  intrusted  with  the  power  to  enact  the 
laws  of  the  people,  guided  by  the  checks  and 
balances  to  which  I  have  directed  the  attention 
of  the  Senate?  What  other  constituent  parts  ■ 
of  the  Government  could  so  well  understand 
and  adjudge  of  a  perverse  and  criminal  refusal 
to  obey,  or  a  willful  declination  to  execute,  the 
nation^  will,  than  those  joining  in  its  expres- 
sion 7  There  can  be  but  one  answer  to  these 
questions.  The  provisions  of  the  Constitution 
are  wise  and  just  beyond  the  power  of  dispn- 
tation  in  leaving  the  entire  subject  of  the 
responsibility  of  the  Executive  to  faithfully 
execute  his  office  and  enforce  the  laws  to  the 
charge,  trial,  and  judgment  of  the  two  several 
branches  of  the  legislative  department,  re- 
gardless of  the  opinions  of  Cabinet  officers  or 
of  the  decisions  of  the  judicial  department. 
The  respondent  has  placed  himself  within  this 
power  of  impeachment  by  trampling  on  the  con- . 
stitutional  duty  of  the  Executive  and  violating 
the  penal  laws  of  the  land, 

I  readily  admit  that  the  Constitution  of  the 
United  States  is,  in  almost  every  respect,  dif- 
ferent from  the  constitution  of  Great  Bcitaifi. 
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The  latter  ia,  to  o  great  extent,  nnwritten,  and 
is,  in  all  regards,  subject  to  sach  changes  as 
Parliament  may  enact.  An  act  of  Parliament 
may  change  the  constitution  of  England.  In 
this  country  the  rule  ia  different.  The  Con- 
gress may  enact  no  law  in  conflict  with  the 
CoQstilQtion.  The  enactments  of  Parliament 
hecome  a  part  of  the  British  conatitution.  The 
will  of  Parliament  is  supreme.  The  will  of 
Congress  is  subordinate  to  the  written  Conati- 
tatioQ  of  the  United  States,  but  not  to  be 
judged  of  by  the  exacntive  department.  But 
toe  theories  upon  which  the  two  constitutions 
rest  at  the  present  dtne  are  almost  identical. 
In  both  the  executive  is  made  subordinate  to 
the  legislative  power.  The  Commons  of  Eng- 
land tolerate  no  encroachments  on  their  powers 
from  any  other  estate  of  the  realm.  The  Par- 
liament is  the  supreme  power  of  the  kingdom, 
in  spite  of  the  doctrine  that  "the  king  can  do 
no  wrong,''  and  in  spite  of  the  assertion  that 
the  exercise  of  the  sovereignty  resta  in  the 
several  estates. 

The  kindred  character  of  the  theories  per- 
meating the  two  constitutions  may  be  iitus- 
trated  by  certain  parliamentary  and  ministerial 
action  connected  with  the  American  Revolu- 
tion, and  which  will  well  serve  the  purposes 
of  my  argumeriL  On  the  27th  day  of  I  ebruary, 
1782,  General  Connaj  moved  in  the  House  of 
Commons  the  following  resolution : 

"  Tbat  it  is  th«  opinion  of  this  House,  that  the  fur- 
ther proaeoution  of  offensive  war  on  ths  continent 
of  Horth  America,  for  the  purpoae  of  reducing  the 
revolted  ColuuiM  to  ubedienoe  bv  force,  nill  be  the 
moiinsotwealiening  the  efforts  of  thia country  agMnat 
her  Europeui  enemisB,  dnngerouBly  to  iucceitae  the 
mutual  enmity.  BO  fatritothBinterestB  both  of  Great 
Britain  aad  Amerioa:  and  by  preventing  a  hapny 
reooQcilialaoii  with  tnmt  ooontry,  to  frnatrate  the 
earnest  desire  graoioaelv  expressed  by  his  majesty  to 
restore  tbe  blessing  of  pnblio  tnaqnillity ."— i/andord, 
volume  22,  p.  1071. 

The  Commons  passed  tie  resolution.  The 
ministry  did  not  seem  to  catch  its  true  spirit, 
and,  tierefore,  on  March  the  1th  next  follow- 
ing. General  Conway  moved  another  resolution 
'  a  these  more  express  and  emphatic  terms,  to 


if  the  opinioi 
I  presented  t 


"Ihat  after  the  solemn  deelaratioi 
of  this  House  in  their  humble  addn 
his  majesty  on  Friday  last,  and  his  i 


itneca  Great  Britain  and  the  revolted 
i;olonles,  so  essential  to  tba  prosperity  of  both,  this 
Uonse  will  consldar  aa  enemies  to  his  majesty  and 
this  eonntrr  all  thoaa  who  shall  endeavor  to  frus- 
trate his  msjeaty'ipatemalsare  for  the  ease  and  hap- 
piness of  hi>  people,  by  advismgor  by  any  means  at- 
tempting tiie  fnrthar  proaeontiotf  of  offensive  war  on 
tbe  oontlnant  of  ITortli  America,  for  the  purpose  of 
redaciag  the  revolted  Colomestoobedieucebyfoioe." 
—Ibid.,  p.  I08B. 

Tbia  resolution  led  to  an  animated  debate. 
The  temper  of  the  Commons  waa  eijual  to  the 
directness  of  the  resolution.  The  ministry  saw 
this  and  understood  exactly  its  meaning.  They 
were  disposed  to  avoid  the  implied  censure, 
and  attempted  to  show,  by  expres^one  of  a  de- 
terminatioQ  to  observe  and  respect  the  opinion 


of  the  House  as  declared  in  the  first  resolution, 
that  no  necessity  existed  for  the  adoption  of 
the  second.  To  effectuate  this  endLord  North, 
thePremier,  in  the  course  of  his  remarks,  said: 


ty  for  makmg  it;  where,  therefore,  eoald 
-ound  for  eoming  to  a  resolution  whioh 
>  doubt  the  propriety  or  sincerity  of  that 
He  was  not  of  the  disposition  of  those  who 
•■i  of  majoritiea  in  that  Honse,  who  eoo- 
lem,  and  by  taotioas  au  J  seditious  misrep- 

us,  held  them  out  to  the  public  In  the  most 

odiona  eolors  j  a  minority  of  that 


— ,-., eitaelf;  it  ooold  never 

IU1U.I111UU  ehancaanngle  opinion,  yet  he  bowed  to 
that  apinton  whloh  was  sanctioned  by  the  majority: 
tbougb  ho  might  not  be  a  convert  to  such  opinion, 
still  be  held  It  to  be  his  indispensable  duty  to  obey 
It,  and  never  ones  to  lose  sight  of  it.  in  the  advice 
which,  as  the  servant  of  the  crown,  he  should  have 
'     '     ' '  ign.    It  was  the  right  of 


ised  its.desi 


>e  the  t! 


lister  should  he  found 
a  his  Farliaraeut.so  he 
minister,  could  be  at  all 


And  again  he  said; 

"To  the  policy  of  that  resolution  he  could  not  snb- 
acribe.  but  aa  Parliament  had  thought  proper  to  pass 
it,  and  as  ministers  were  bound  to  obey  the  orders  of 
Parliament,  so  he  should  make  that  resolution  the 
standard  of  his  future,  conduct,  "—/iid.,  p.  HOT. 

These  protestations  of  Lord  North  did  not 
arrest  the  action  of  the  Commons.  The  reso- 
lution passed,  and  peace  followed. 

It  will  be  observed  that  these  proceedings 
on  the  part  of  the  Commons  trenched  on  ground 
covered  by  the  prerogatives  of  the  Crown,  and 
affected  to  some  extent  the  powers  of  declar- 
ing war,  making  peace,  and  entering  into 
treaties.  Still  the  ministry  bowed  in  obedience 
the  command  of  the  House,  and  declared 


that— 

"It  was  scarcely  iiosaible  that  a  minister  should 
be  found  hardy,  daring,  infamoas  enough  to  adviae 
hia  sovereign  to  differ  in  opinion  from  his  Parlia- 

Tbis  grand  action  of  the  Commons  and  ita  . 
results  disclosed  the  Eublimest  feature  of  the 
British  constitution.  It  was  made  to  appear 
how  thoroughly,  under  that  constitulJon,  the 
executive  power  was  dependent  on  the  legis- 
lative will  of  the  nation.  The  doctrine  that 
"the  king  can  do  no  wrong,"  while  it  pro- 
tected his  person,  was  resolved  into  an  almost 
perfect  anbordination  of  the  ministers,  through 
whom  the  powers  of  the  Crown  are  exerted,  to 
the  acts  and  resolutions  of  the  Parliament, 
until  at  last  the  roar  of  the  lion  of  England  is 
no  more  than  the  voice  of  the  Commons  of  the 
realm.  So  completely  had  this  principle 
asserted  itself  in  the  British  constitution  that 
the  veto  power  had  passed  into  disuse  for  nearly 
a  century,  and  it  has  not  been  exercised  since. 
The  last  instance  of  its  use  was  in  April,  1696, 
when  William  HI  refused  the  royal  asiient  to 
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The  men  who  formed  our  Constitution  in 
178T  were  not  untaught  of  theae  facta  in  Biig- 
liah  hiatory ;  and  they  fashioned  our  Govern- 
ment on  tiie  plan  of  the  subordination  of  the 
executive  power  to  the  written  law  of  the  land. 
They  did  not  deny  the  veto  power  to  the  Pres- 
ident ;  but  they  did  deolare  that  it  should  be 
subject  to  a  legislative  limitation,  under  the 
operation  of  which  it  might,  in  any  given  case, 
be  overruled  by  the  Congresa,  and  when  this 
happens,  and  the  vetoed  bill  becomes  a  law,  the 
PreBidentmust  yield  the  convictions  of  his  own 
judgment,  as  an  individual,  to  the  demands  of 
uie  higher  duty  of  the  officer,  and  execute  the 
law.  His  oath  binds  him  to  this,  and  he  cau' 
not  pursue  any  other  course  of  action  without 
endangeringthe  public  weai.  The  Constitution 
regards  him  in  a  double  capacity — as  citizen 
and  public  officer.  In  tlie  first  it  leaves  him  to 
the  same  accountability  to  the  low  in  its  ordi- 
nary processes  as  would  attach  to  and  apply  in 
case  he  were  a  mere  civilian  or  the  humblest 
citizen ;  while  in  the  latter  it  subjects  bim  to 
the  power  of  the  House  of  Representatives  to 
impeach,  and  that  of  the  Senate  to  remove  him 
frotn  office,  ifhebe  guilty  of  "  treason,  bribery, 
or  other  high  crimes  and  misdemeanors."  If 
the  citizen  disobeys  the  law,  and  be  convicted 
thereof,  he  may  be  relievedby  pardon  ;  but  the 


a  himself  a  conviction 


officer  who  brings  u| 
on  impeachment  can. 
clemency.  For  while  it  is  provided  that  the 
President  "shall  have  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United 
States,"  it  is  also  expressly  declared  thn,t  this 
power  shall  not  extend  to  "  cases  of  impeach- 
ment." {Artiole2,  section  2.)  The  same  per- 
son, if  he  be  a  <av\l  officer,  may  be  indicted  for 
aviolation  of  law  and  impeached  for  the  same 
act.  If  convicted  in  both  cases  he  may  be  par- 
doned in  the  former,  but  in  the  latter  he  h 
b«yond  the  reach  of  forgivencsi.  The  relief 
provided  for  the  disobedient  citizen  ia  denied 
to  the  offending  officer. 

I  have  already  observed  that  the  Constitu- 
tion of  the  United  States  distributes  the  powers 
of  the  Government  among  three  departments. 
First  in  the  order  of  constitutional  arrange- 
ment is  the  legislative  department;  and  this, 
doubtless,  because  the  law-making  power  is 
the  supreme  power  of  the  laud  through  which 
the  will  of  the  nation  is  expcessed.  The  legis- 
latiye  jjower,  in  other  words,  the  law-making 
power,  is  "  vested  iii  a  Congress  of  the  United 
States."  The  acts  of  Congress  constitute  the 
municipal  law  of  the  Republic. 

"Mnnloipal  law  is  a,  rule  of  action  praaoribad  by 
the  supremo  power  of  a  State,  oommiindiiiK  what  ia 
right  and  prohibiting  what  is  wrong."— 1  StadalotK, 

The  supreme  power  of  a  State  is  that  which 
is  hi^est  in  authority,  and  therefore  it  was 
prepet  tiiat  the  Constitution  should  name  first 


the  legislative  department  in  the  distribution 
of  powers,  as  through  it  alone  the  State  can 
speak.  Its  voice  is  the  law,  the  rule  of  action 
to  be  respected  and  obeyed  by  every  person 
subject  to  its  dirottion  or  amenable  to  its  re- 
quirements. 

Next  in  the  order  of  its  distribution  of  pow- 
ers the  Constitution  names  the  executive  de- 
partment. This  is  proper  and  logical ;  for'the 
will — the  law — of  the  nation  cannot  act  except 
through  agents  or  instrumentalities  charged 
with  its  execution.  The  Congress  can  enact  a 
law,  but  it  cannot  execute  it.  It  can  express 
the  will  of  the  nation,  bat  some  other  a^ncies 
are  required  to  give  it  effect.  The  Constitution 
resolves  these  agencies  and  instrumentalities 
into  an  executive  department.  At  the  head 
of  this  department,  chatted  imperatively  with 
the  due  execution  of  its  great  powers,  appears 
the  President  of  the  United  states,  duly  en- 
joined to  "  take  care  that  the  laws  be  faithfully 
executed."  If  the  law  which  he  is  to  execute 
does  not  invest  him  with  discretionary  power, 
he  has  no  election — hemustexecute  thewiliof 
the  nation  as  expressed  by  Congress.  In  no 
case  can  he  indulge  in  the  uncertainties  and 
irresponsibilities  of  an  official  discretion  unless 
it  be  conceded  to  him  by  express  enactment. 
In  all  other  cases  he  must  follow  and  enforce 
the  legislative  will.  "The  office  of  executing 
a  !aw  excludes  the  right  to  judge  of  it ;"  and 
as  the  Constitution  charges  the  President  with 
the  execalion  of  the  laws,  it  thereby  "declares 
what  is  his  dnty^and  gives  him  no  power  be- 
yond." (Rawle  on  the  Constitution,  p.  134.) 
Undoubtedly  he  possesses  the  right  to  recom- 
mend the  enactment  and  to  advise  the  repeal 
of  laws.  He  may  also,  as  I  have  before  re- 
marked, obstruct  the  pass^e  of  laws  by  inter- 
posing his  veto.  Beyond  thesemeans  of  chang- 
ing, directing,  or  obstructing  the  national  will 
he  may  not  go.  When  the  law:making  power 
has  resolved,  his  "opposition  must  be  a" 
end.  That  resolution  is  a  law,  and  resist. . 
to  it  punishable."     (Federalist,  No.  70.) 

The  judgment  of  the  individual  intrusted, 
for  the  '.ime  being,  with  the  executive  power  of 
the  Republic  may  reject  as  utterly  erroneous 
the  conclusions  arrived  at  by  those  invested 
with  the  legislative  power ;  but  the  officer  must 
submit  and  execute  the  law.  He  has  no  dis- 
cretion in  the  premises  except  such  as  the  par- 
ticular stAtute  confers  on  him ;  and  even  this 
he  must  exercise  in  obedience  to  tbe  rules 
which  the  act  provides.  A  high  officer  of  the 
Government  onoe  gave  to  a  President  of  the 
United  States  an  opinion  relative  to  this  doc- 
trine in  these  words; 

"  To  the  Chief  Bieoutive  Magistrate  of  the  Onion 
is  oonfided  the  solemn  diitr  of  eeeioe  the  laws  faith- 
fully eXMUted.   That  be  may  be  able  to  meet  this 


This  opinion  was  given  prior  to  the  passage 
of  the  act  of  March  2,  1867,  which  reciuires 
the  concurrence  of  the  Senate  in  removals 
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from  office,  wEich,  while  denying  to  the  Pres- 
dent  the  power  of  abaoliite  removal,  concedes 
to  him  the  power  to  aaapend  officers  and  to 
sapply  their  places  temporarily. 

*'  For  the  eame  reasoQ  the  lanfl  and  naval  forces 
are  under  hia  orders  as  their  Commander-in-Chief; 
but  hia  power  is  to  bo  used  only  in  the  manner  pre- 
senbed  br  the  legislative  dopartmesC.    He  cannat 


lolated  by  others. 
"Thaaetaof  CooBressac 
enta  bro&d  diecretioD  in 
rhich  they  are  to  be  execu 


to  be  done,  without  aaying  how,  that  impliei, 

jH^pertoaccampLishtheeDdoftheLBciElature.  Bui 
where  the  mode  ef  performing  a  dut?  is  pointed  oat 
by  stalnte,  that  ia  l.ho  exeluEiTe  mude.  and  no  other 
can  bo  followed.  TheUnlted  States  havenooommon 
law  tofall  back  upon  when  tbo  written  law  is  defect- 
ire.  If,  therefore,  an  aet  of  Congress  doolarea  that 
a  certain  tbine'shall  be  done  by  a  particular  officer. 
It  cannot  bo  done  by  a  different  officer.  The  asency 
whicathe  Ian  furnishes  forita  own  cxeoullon  must 
be  used  to  the  exoluBion  of  all  othera,"— tto>B«™  «'' 
4«d™!*  Oateral  Black.  Hot.  20. 1360. 

This  isa  very  clear  Statement  of  the  doctrine 
which  I  have  been  endeavoring  to  enforce,  and 
on  which  the  particular  branch  of  this  case 
now  commanding  oar  attention  resta.  If  we 
drift  awav  from  it  we  unsettle  the  very  founda- 
tions of  the  Government,  and  endanger  its  sta- 
bility to  a  degree  which  may  well  alarm  the 
most  hopeful  minds  and  appal  the  most  cour- 
Bgeons.  A  departure  from  this  view  of  the 
character  of  the  executive  power,  and  from  the 
natureofthedntjandobligationreetiaguponthe 
officer  charged  therewith,  would  surround  (his 
nation  with  perils  of  most  fearful  proportions. 
Such  a  departure  would  not  OQlyjuSdfy  the  re- 
spondent 10  his  refusal  to  obey  and  execute  the 
law.butalsoapprove  hisasurpation  of  theiudi- 
cial  power  when  be  resolved  that  he  would  not 
observe  the  legislative  will,  because,  in  his  judg- 
ment, it  did  not  conform  to  the  provisions  of 
the  Constitution  of  the  United  States  touching 
the  subjects  embraced  in  the  articles  of  im- 
peachment on  which  be  is  now  being  tried  at 
your  bar.  Concede  this  to  him,  and  when  and 
where  may  we  look  for  the  end?  To  what 
result  shall  we  arrive?  Will  it  not  naturally 
and  inevitably  lead  to  a  consolidation  of  the 
several  powers  of  the  Government  in  the  execu- 
tive depaftment?  And  would  this  be  the  end? 
Would  itnot  rather  be  bat  the  beginning?  If 
the  President  may  defy  and  nsarp  the  powers 
of  the  legislative  and  judicial  deparijnents  of 
the  Government,  as  his  caprices  or  the  advice 
of  his  Cabinet  may  incline  him,  why  may  not 
his  subordinates,  each  for  himself,  and  touch- 
ing his  own  sphere  of  acUon,  determine  how 
far  the  directions  of  his  superior  accord  with 
the  Constitution  of  the  United  States,  and 
reject  and  refuse  to  obey  all  that  oome  Ehori; 
of  the  standard  erected  by  his  judgment?  It 
was  remarked  by  the  Supreme  Court  of  the 
United  States  in  the  ease  of  Martin  vs.  Mott 
fl2  Wheaton,  19)  that— 
"IfasuperiorofScer  has  aright  to  contest  the  orders 


of  the  President,  npon  his  oi 


in  furtheranoe  of  such 


hnally  rest  npon  his 

ability  to  establish  the  facts  by  competent  nroofi. 
Such  a  course  would  besubrersive  of  all  disoiplino. 
and  expose  the  best  disposed  officers  to  the  cbuioes 
of rninons litigation.''  5  «  •  •  "OTiepower 
itself  is  confined  to  the  Eseeutive  of  the  Union,  to. 
him  who  is,  by  the  Constitution,  the  commander  of 
the  militia,  when  called  into  theaotnal  service  of  Iba 
United  States;  whose  duty  it  is  'to  take  eaie  tliat 
the  laws  be  faithfully  executed,' and  whose  responsi- 
bility for  an  honest  disi^harge  of  his  offioial  obliga- 
tions is  seonred  bs  the  hlBfaest  sanetion.  He  Is  neces* 
surlly  (UHiatitiitn  the  )adg«  cf  ttie  eiistouoa  of  the 
exininor  ia  t^e  lint  imtanee,  and  is  bound  to  cijl 
forth  the  ndlltlft;  his  orders  for  this  purpose  are  In 
strict  conformity  witii the  provisions  of  the  law,  and 
it  would  leem  to  follow,  as  anecesaary  conseauenee. 
Chatevery  actdoneby  asaboidinats  oScer^n  obe- 
dience to  such  orders,  leeqaallyjustifiablo.  The  law' 
oontemplates  that,  under  suob  cirenmstancee,  orderB 
— -"  be  given  to  carry  the  power  tnlo  effect;  and,  it 
Lot.  therefore,  be  a  correct  inference  Uiat  ear 


other  P( 


a  just  right  to  disobey 


Apply  the  principles  here  enunciated  to  the 
case  at  bar,  and  (bey  become  its  perfect  sup- 
ports. If  the  President  has  a  right  to  contest 
and  ref\ise  to  obey  the  laws  enacted  by  Con- 
gress, his  subordinates  may  exercise  the  sama 
right  and  refuset«  obey  his  orders.  If  he  may 
exercise  it  in  one  case,  they  may  assert  it  in  any 
other.  If  he  may  challenge  the  laws  of  Con- 
gress, they  may  Question  the  orders  of  the  Presi- 
dent, It  is  his  cuty  to  enforce  the  laws  of  tha 
nation,  and  it  is  their  dutv  to  obey  his  orderSi 
If  he  may  be  allowed  to  defy  the  legislative  will, 
they  may  be  allowed  to  disregard  the  executive 
order.  This  begets  confusion ;  and  the  afiaira 
of  the  public  are  made  the  sport  of  the  contend- 
ing factions  and  con6ictJng  agents.  No  such 
power  belongs  toeilJier.  ToCongressiegiTeQ 
the  power  to  enact  laws,  and  while  they  remain 
on  the  statute-book  it  is  the  constitutional  duty 
of  the  President  to  see  to  their  fwthful  execur 
tion.  This  duty  rests  upon  all  of  his  subordi- 
nates. Its  observance  ny  all,  the  President 
included,  makes  th%  executive  department, 
thnugh  itbe  acti ng  through  ten  thoasandagents) 
a  unit.  Unity  produces  harmony,  harmony 
effects  directness  of  action,  and  this  secures  a 
due  execution  of  the  laws.  But  if  the  Presi- 
dent may  disregard  the  law  because  hehasbBes 
advised  by  his  Cabinet  and  believes  that  the 
Congress  violated  the  Constitution  in  its  enact- 
ment, and  his  subordinates  may,  following  his 
example,  disob^  his  orders  and  directions,  the 
object  aitd  end  of  an  executive  anity  is  defeatedj 
anarchy  succeeds  order,  force,  irresponMblS 
and  vicious,  supplants  law,  and  ruin  envelope 
the  Republic  and  its  institutions.  If  the  viewB 
which  I  have  imperfectly  presented  are  correct, 
and  such  I  believe  them  to  be,  the  testimony  to 
which  we  object  must  be  excluded  from  your 
consideration,  and  thus  will  be  determined  one 
of  the  most  important  questions  encircled  by 
this  case. 
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imperfecy?  diaouased,  the  time  occupied  by  me 
will  not  be  without  profit  to  the  nation.  I  have 
endeavored  to  show  that  tUetoyal  fiction  which 
asserts  that  "the  king  can  do  no  wrong"  can- 
not be  applied  to  the  President  of  lie  United 
States  in  such  manner  as  to  shield  him  from 
the  just  condemnation  of  violated  law.  The 
king's  crimes  may  he  expiated  by  the  vicarious 
atonement  of  hie  miiiieters;  but  the  President 
is  held  personally  amenable  to  the  impeaching 
power  of  the  House  of  Representatives.  Con- 
cede to  the  President  immunity  through  the 
advice  of  hia  Cabinet  officers,  and  jou  reverse 
by  your  decision  the  theory  of  our  Constitu- 
tion. Let  those  who  will,  assume  this  respou' 
eihility.  I  leaveit  to  the  decision  of  the  Senatei 
Mr.  CURTIS.  Mr.  Chief  Justice  and  Sen- 
ators, I  have  DO  intention  of  attempdne  to 
make  a  reply  to  the  elaborate  argument  which 
has  now  been  addressed  to  you  by  one  of  the 
honorable  Managers  touehmg  the  merits  of 
this  case.  The  time  for  that  has  not  come. 
The  testimony  is  not  yet  before  you.  The  case 
is  not  in  a  condition  for  you  to  consider  and 
pass  upon  those  merits,  whether  they  consist 
jn  law  or  fact.  The  simple  question  now  be- 
fore the  Senate  is  whether  a  certain  offer  of 
Eroof  which  we  have  placed  before  yon  shall 
e  carried  out  into  evidence.  Of  course  that 
inquiry  involves  anoiher.  That  other  inquity 
is  -whether  the  evidence  which  is  offered  is  per- 
tinent to  any  matter  in  issue  in  this  case,  and 
when  it  is  ascertained  that  the  evidence  is  per- 
tinent I  suppose  it  is  to  he  received.  Its  cred- 
ibility, ita  weight,  its  effect  fiaallj  upon  the 
merits  of  the  case  or  upon  an^  question  involved 
in  the  ease,  is  a  subject  which  cannot  be  con- 
sidered and  decided  upon  preliminarily  to  the 
reception  of  the  evidence.  And,  therefore, 
leaving  on  one  side  the  whole  of  this  elaborate 
argument  which  has  now  been  addressed  to 
you,  I  propose  to  make  a  few  observations  to 
ahow  that  this  evidence  is  pertinent  to  the  mat- 


terin 

The  honorable  Manager  has  read  a  portion 
of  the  answer  of  the  President,  and  has  stated 
that  the  House  of  Representatives  has  taken 
no  issue  upon  that  part  of  the  answer.  As  to 
that,  and  as  to  the  effect  of  that  admission  by 
the  honorable  Manc^er,  I  shall  have  a  word  or 
two  to  say  presently.  But  the  honorabie  Man- 
ager has  not  told  you  that  the  House  of  Rep- 
resentatives, when  the  honorable  Managers 
brought  to  joar  bar  these  articles,  did  not 
intend  to  assert  and  prove  the  aUegations  in 
them  which  are  matters  of  fact.  One  of  these 
allegations,  Mr.  Chief  Justice,  as  you  will  find 
bj  reference  to  the  first  article  and  to  the  sec- 
ond article  and  to  the  third  article,  is  that  the 
President  of  the  United  States  in  removing 
Mr.  Stanton  and  in  appointing  General  Thomas 
intentionally  violated  the  Constitution  of  the 
United  States,  that  he  did  these  acts  with  the 
intention  of  violating  the  Constitution  of  the 
United  States.  Instead  of  saving,  "itiawholiy 
immaterial  what  intention  the  President  had ; 


it  is  wholly  immaterial  whethUr  he  honestly 
believed  that  thie  act  of  Congress  was  uncon- 
stitutional ;  it  is  wholly  immaterial  whether  he 
believed  that  he  waa  acting  in  accordance  with 
his  oaih  of  office,  to  preserve,  protect,  and  de- 
fend the  Ctmstitution  when  he  did  this  act" — 
instead  of  averring  that,  they  aver  that  he 
acted  with  an  intention  to  violate  the  Consti- 
tution of  the  United  States. 

Now,  when  we  introdnce  evidence  here,  or 
offer  to  introduce  evidence  here,  hearing  on  this 
question  of  intent,  evidence  that  before  form- 
ing any  opinion  upon  this  subject  he  resorted 
to  proper  advice  to  enable  him  to  form  a  cor- 
rect one,  and  that  when  he  did  form  and  fix 
opinions  on  this  subject  it  was  under  the  influ- 
ence of  this  proper  advice,  and  that  conse- 
quently when  he  did  this  act,  whether  it  was 
lawfnl  or  unlawful,  it  was  not  done  with  the 
intention  to  violate  the  Constitution — when  we 
offer  evidence  of  that  character,  the  honorable 
Manager  gets  ui;  here  and  argues  an  hour  by 
the  clock  that  it  is  wholly  immaterial  what  his 
intention  was,  what  his  opinion  was,  what  ad- 
vice he  had  received  and  in  conformity  with 
which  he  acted  in  this  matter. 

The  honorable  Manager's  argument  may  be 
a  sound  one;  the  Senate  may  ultimately  come 
to  that  conclusion  after  they  have  heard  this 
cause;  thatisof  discussion  into  which  I  do  not 
enter  ;  but  before  the  Senate  can  come  to  the 
consideration  of  those  questions  they  must 
pass  over  this  allegation ;  they  must  either  say, 
as  thehonorableMaaagersays,  that  it  is  wholly 
immaterial  what  opinion  the  President  formed 
or  under  what  advice  or  circumstances  he 
formed  it,  or  else  it  must  be  admitted  by  Sena- 
tors that  it  is  material,  and  the  evidence  must 
be  considered. 

Now,  how  is  it  possible  at  this  stage  of  the 
inquiry  to  determine  which  of  these  courses  is 
to  be  taken  by  the  honorable  Senate?  If  the 
Senate  should  finally  come  to  the  conclusion 
that  it  is  wholly  immaterial  this  evidence  will 
do  no  harm.  On  the  other  hand,  if  the  Senate 
should  finally  come  to  the  conclusion  that  it  is 
material  what  the  intention  of  the  President 
was  in  doing  these  acts,  that  they  are  to  look 
to  see  whether  there  was  or  not  a  willful  viola- 
tion of  the  Constitution,  then  they  will  have 
excluded  the  evidence  upon  which  they  could 
have  determined  that  question,  if  it  should  thus 
prove  to  be  material. 

I  respectfully  submit,  therefore,  that  whether 
the  argument  of  tbehonorable  Manager  issound 
or  unsound,  whether  it  will  finally  prove  in  the 
judgment  of  the  Senate  that  this  evidence  is 
immaterial  or  not,  this  is  not  the  time  to  ex- 
clude it  upon  the  ground  that  an  esamination 
of  the  merits  hereaiter  and  a  decision  upon 
those  merits  will  show  that  it  is  immaterial. 
When  that  is  shown  the  evidence  can  be  laid 
aside.  If  the  other  conclusion  should  be  ar- 
rived at  by  any  one  Senator,  or  by  the  body 
generally,  then  they  will  be  in  want  of  this 
evidence  which  we  now  offer. 
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In  reference  to  this  qneation,  Senalflra,  is 
not  pertinent  eridence?  I  do  not  intend  t 
enter  into  the  constitutional  inquiry  which  wi 
started  yesterday  by  an  honorable  Manager  i„ 
to  the  particular  character  of  this  Cabinet 
council.  One  thing  ia  certain;  that  every 
President  from  the  origin  of  the  Government 
bas  resorted  to  oral  consaltations  with  the 
members  of  his  Cabinet  and  oral  discussions 
in  his  presence  of  questions  of  public  import- 
ance arising  in  the  course  of  his  official  duty. 
Another  thing  is  equally  certain,  and  that  ia, 
that  although  the  written  letter  remains,  and 
therefore  it  would  appear  with  more  certMQty 
what  the  advice  of  a  Cabinet  eonncilor  was  if 
it  were  put  in  writing,  yet  that  every  practical 
man  who  has  had  occasion  in  the  business 
aSaira  of  life  and  every  lawyer  and  every  legis- 
lator knows  thatthere  is  no  so  satisfectory  mode 
of  bringing  ont  the  truth  as  on  oral  di 
face  to  face,  of  those  who  are  engag. 
subject;  thatitis  the  most  suggestive,  themost 
searching,  the  most  satisfactory  modeof  arriv- 
tog  at  a  conclusion  and  that  solitary  written 
opin  in?  composed  in  the  closet,  away  from 
the  coUision  between  mind  and  mind  which 
bcmgs  out  new  thoughts,  new  conceptions, 
more  accurate  viewi,  are  not  the  best  mode 
oi  amimg  at  a  safe  result.  And  under  the 
influence  of  these  practical  considerations  un- 
donbtedly  it  is  that  this  habit,  beginning  with 
General  Washington— not  becoming  universal 
by  any  means  unlil  Mr.  Jefferson's  time,  but 
from  tl  at  day  to  this  continuing  a  constant 
practice— has  been  jormed.  President  John- 
son frnnd  it  in  existence  when  he  went  into 
office   and  he  continued  it. 

I  therpfore  say  that  when  the  question  of  his 
intention  comes  to  be  considered  by  the  Sen- 
ate, when  thf  qi  estion  arises  in  their  minds 
whether  the  President  honestly  believed  that 
this  was  an  unconstitutional  law,  when  the 
particular  emergency  arose,  when  if  he  carried 
oat  or  obeyed  that  law  he  must  quit  one  of  the 

Eowers  wiucb  he  believed  were  conferred  upon 
im  by  the  Constitution,  and  not  be  able  to 
carry  on  one  of  the  departments  of  the  Gfov- 
emment  in  the  manner  the  public  interests 
required — when  that  question  arises  for  the 
consideration  of  the  Senate,  then  they  ought 
to  have  before  them  the  fact  that  he  acted  by 
the  advice  of  the  usual  and  proper  advisers 
that  he  resorted  to  the  best  means  within  his 


out  in  practice  if  the  proper  occasion  should 
arise.  It  is  in  this  point  of  view,  and  this 
point  of  view  only,  that  we  offer  this  evidence. 
The  honorable  Senator  from  Michigan  has 
proposed  a  question  to  the  counsel  for  the 
President,  which  is  this: 

Donotthoconi 
validity  of  the 


I  will  answer  that  part  of  the  question  first. 
The  constitutional  validity  of  any  bill  is  of 
course  a  question  of  law  which  depends  upon 
a  comparison  of  the  provisions  of  the  bill  with 
the  law  enacted  by  the  people  for  the  govern- 
ment of  theiragents.  It  depends  upon  whether 
those  agents  have  transcended  the  authority 
which  the  people  gave  them,  and  that  com- 
parison of  the  Constitution  with  the  law  is,  in 
the  sense  that  was  intended  andoubtedlyhjthe 
honorable  Senator,  a  question  of  law. 

The  next  branch  of  the  question  ia  "  whether 
that  question  is  to  be  determined  on  this  trial 
by  the  Senate." 

That  is  a  question  I  cannot  answer.  That 
IS  a  question  that  can  be  determined  only  by 
the  Senate  themselves.  If  the  Senate  should 
find  that  Mr.  Stanton's  case  was  not  within  thia 
jaw,  then  no  such  question  arises,  then  there 
ia  no  question  in  this  pardcniar  case  of  a  con- 
flict between  the  law  and  the  Constitution.  If 
the  Senate  should  find  that  these  articles  have 
so  charged  the  President  that  it  is  necessary 
for  the  Senate  to  believe  that  there  was  some 
act  of  turpitude  on  his  part  connected  with 
this  matter,  some  mala  fides,  some  bad  intent, 
and  that  he  did  honestly  believe,  as  he  states 
in  his  answer,  that  this  was  an  unconsdtntional 
law,  that  an  occasion  had  arisen  when  he  must 
act  accordingly  under  his  oath  of  office,  then 
it  is  immaterial  whether  thia  was  a  constitu- 
tional or  unconstitutional  law ;  be  it  the  one 
or  be  it  the  other,  be  it  true  or  false  that  the 
President  has  committed  a  legal  offense  by  an 
infraction  of  the  law,  he  has  not  committed  the 
impeachable  offense  with  which  he  is  charged 
by  the  House  of  Representatives.  And,  there- 
fore, we  must  advance  beyond  these  two  ques- 
tions before  we  reach  the  third  branch  of  the 

which  the  honorable   Senator  from 

Michigan  propounds,  whether  the  question  of 
the  constitutionality  of  this  law  must  be  de- 
termined on  this  trial  by  the  Senate.     In  the 
of  the  President's  ftounsel  there  is  no  ile- 
cessity  for  the  Senate  to  determine  that  quea- 
'"on.     The  residue  of  the  inquiry  is: 
Do  the  oounael  olMm  that  the   opinion   of  the 
B,binet  oSceis  toui4iiiig  that  question- 
That  is,  the  constitutionality  of  the  law — 
lithe  judgment  of  the 

Certainly  not.  We  do  not  put  them  on  the 
stand  as  esperts  on  questions  of  constitutional 
law.  The  judges  will  determine  that  out  of 
their  own  breasts.  We  put  them  on  the  stand 
as  advisers  of  the  President  to  state  what  ad- 
vice, in  point  of  fact,  they  gave  him,  with  a 
view  to  show  that  he  was  guilty  of  no  improper 
intent  to  violate  the  Constitution.  We  put 
them  on  the  stand,  the  honorable  Senator  ftom 
Michigan  will  allowme  toanawer,  for  theaame 
purpose  for  which  he  doubtless,  in  his  exten- 
sive practice,  has  often  put  lawyers  on  the, 
stand,  A  man  is  proceeded  against  by  another 
for  an  improper  arrest,  for  a  malicious  proae- 
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cntioji.  It  is  iiEceasary  to  prove  malice  and 
want  of  probahle  canse.  When  the  want  of 
proh&ble  cause  is  proved  the  maliee  is  infer- 
able from  it ;  hut  tlien  it  is  perfectly  well  set- 
tled that  if  the  defendant  can  show  that  he 
fairly  laid  his  case  before  counsel,  and  that 
counsel  informed  him  that  that  was  a  probable 
case,  he  muSt  be  acquitted ;  the  malice  is  gone. 
That  is  the  purpose  for  which  we  propose  to 

fiut  these  sentlemea  on  the  stand,  to  proye  that 
hey  acted  as  advisers,  tbat  the  advice  was 
S'reu,  that  it  was  acted  under ;  and  that  purges 
e  malice,  the  improper  intent. 
.  To  respond  to  the  question  of  the  honor- 
able Senator  from  Maryland,  he  will  allow  me 
to  say  that  it  is  a  question  which  the  Manners 
can  answer  much  better  than  the  President's 
counsel. 

Mr.  JOHNSON.     Will  yon  read  it,  please  ? 
Mr.  CURTIS.    It  is: 

Do  the  donasGl  for  the  PTeaident  understand  that 
the  MaDOEorideny  theatiLtemeDtmadebythePrca- 
ident  in  his  measue  of  Deoember  12. 1867,  to  the 
Senate,  ns  Riven  in  eviiencob;  the  Maaneera  at  page 
45  of  the  official  report  of  tho  trial  tbat  the  members 


act;  I 


>r  for  what  other  objeet  iaitoSered? 
We  now  understand,  from  what  the  honor- 
able Manager  has  said  this  morning,  that  the 
House  of  Kepreeentativea  has  taken  no  issue 
on  that  partof  onr  answer ;  that  the  honorable 
Managers  do  not  understand  that  they  have 
traversed  or  denied  that  part  of  our  answer. 
We  did  also  understand  before  this  question 
was  proposed  to  us  that  the  honorable  Man- 
agers had  themselves  put  in  evidence  the 
message  of  the  President  of  the  12th  of  De- 
cember, 1867,  to  the  Senate,  in  which  he  states 
that  he  was  advised  by  the  members  of  the 
Cabinet  unanimously,  including  Mr,  Stanton, 
that  this  law  would  be  unconstitutional  if  en- 
acted.    They  have  put  that  in  evidence  them- 

Nsvertheless,  Senators,  this  is  an  affair,  as 
you  perceive,  of  the  ntmoet  gravity  in  any  pos- 
sible aspect  of  it ;  and  we  did  not  feel  at  liberty 
to  avoid  or  abslain  from  the  offering  of  the 
members  of  the  President's  Cabinet  that  they 
might  state  to  you,  under  the  sanction  of  their 
oaths,  what  advice  was  given.  I  suppose  all 
that  the  Managers  would  be  prepared  to  ad- 
mit might  be— certmnly  they  have  made  no 
broader  admission — that  the  President  said 
thesethingsinamessagetotheSenate;butfrom 
the  expenence  we  have  had  thus  far  in  this  trial 
we  thought  it  not  impossible  that  the  Managers, 
or  some  one  of  them  speaking  in  behalf  of 
himself  and  the  others,  might  say  that  the  Pres- 
ident had  told  a  falsehood,  and  we  wish  there- 
fore to  place  ourselves  right  before  the  Senate 
on  this  subject.  Wedesire  to  examine  these  gen- 
tlemen to  show  what  passed  on  this  subject,  and 
■we  wish  to  do  it  for  the  purposes  I  have  stated. 

Mr.  WILLIAMS.    Before  the  learned  gen- 


tleman concludes  I  desire  to  submit  a  qneation 
to  him. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator  from 
Oregon, 

The  Chief  Clerk  read  as  follows : 

la  the  adrice  given  to  the  President  by  his  Cabinet 


le  right  oflhe! 


dent  to  disroBaid  the  law 


Mr,  CURTIS.  I  consider  it  to  be  strictly 
pertinent.  It  is  not  of  itself  sufficient ;  it  is 
not  enough  that  the  President  received  sucb 
advice ;  he  must  show  that  an  occasion  arose 
for  him  to  act  upon  it  which  in  the  judgment 
of  the  Senate  was  such  an  occasion  tbat  you 
could  not  impute  to  him  wrong  intention  in 
acting.  But  the  Srst  step  is  to  show  that  he 
honestly  believed  that  this  was  an  unconstitu- 
tional law.  Whether  he  should  treat  it  as  such 
in  a  particular  instance  is  a  matter  depending 
upon  his  own  personal  responsibility  without 
advice.  That  is  the  answer  which  I  suppose 
is  consistent  with  the  views  we  have  of  this 

And  I  wish,  in  closing,  merely  to  say  that 
the  Senators  will  perceive  how  entirely  aside 
this  view  which  I  have  now  presented  to  the 
Senate  isfrom  any  claim  on  benalf  of  the  Pres- 
ident tbat  he  may  disregard  a  law  simply  be 
cause  he  believes  it  to  be  unconstitutional.  He 
m^es  no  such  claim.  He  must  malce  a  case 
beyond  that — a  case  such  as  is  stated  in  his 
answer;  but  in  order  to  make  a  case  beyond 
that  it  is  necessary  for  him  to  begin  by  satisfy- 
ing the  Senate  that  he  honestly  believed  the  law 
to  t)e  unconstitutional ;  and  it  is  with  a  view 
to  that  that  we  now  offer  this  evidence. 

The  CHIEF  JUSTICE.  Senators,  the  ques- 
tion nowbefore  the  Senate,  as  the  Chief  Justice 
conceives,  respects  nottheweightbuttheadmis- 
sibility  of  the  evidence  offered.  To  determine 
thatquestionitisnecessary  to  see  whatis  charged 
in  the  articles  of  impeachment.  The  first  article 
charges  that  on  the  21st  day  of  February,  1868, 
the  President  issued  an  order  for  the  removal 
of  Mr.  Stanton  from  the  office  of  Secretary  of 
War,  that  this  order  was  made  unlawfully,  and 
that  it  was  made  with  intentto  violate  the  tenure- 
of-ofiice  act  and  in  violation  of  the  Constitution 
"  ited  St 

to  the  appomtment  of  Mr.  Thomas,  which  was 
necessarily  connected  with  the  transaction.  The 
intent,  then,  is  the  subject  to  which  much  of 
the  evidence  on  hotli  sides  has  been  directed ; 
and  the  Chief  Justice  conceives  that  this  testi- 
mony is  admissible  for  the  purpose  of  showing 
the  intent  with  which  the  President  has  acted 
in  this  transaction.  He  will  submit  the  ques- 
tion to  the  Senate  if  any  Senator  desires  it. 

Mr,  HOWARD.  Icallfortheyeasandnays. 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan  desires  that  tlie  question  be  submi^ 
ted  to  the  Senate,  and  calls  for  the  yeas  and 
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J  and  n 


The  CHIEF  JUSTICE.  Senators,  you  who 
are  of  opinion  that  the  proposed  evidence  is 
adniissilile  mill,  as  your  namea  are  called,  an- 
swer yfia ;  those  of  the  eoctrary  opinion,  nay. 

Mr.  DHAKE.  I  aak.  for  the  reading  of  the 
offer  of  connsel. 

The  CHIEF  JUSTICE.  The  Secretary  wiH 
read  the  offer. 

The  Chief  Clerk  read  the  offer. 

The  question  being  taken  by  yeas  and  nays, 
resnlted— yeas  20,  nays  29 ;  as  follows : 


Perry... 
Ban,  Mor 


Edmunds. 

._._,_owe.  Mor- 

„  ... Jill  of  Vermont,  Patter- 
son of  New  Hnmpshire.Pomoroj.RninaBy,  Sherman. 
Sprague.Stewart.Thayor, Tipton,  Williams.  Wilson, 

'no/  VOTING-Mossra.  Morton,  Norton.  Nye. 
Sumner,  and  Wade— &. 

So  the  Senate  decided  the  evidance  to  be 
inadmissible. 

GiDEOS  Welles — examination  eontinned. 

By  Mr.  Evarth  r 

Question.  At  the  Cabinet  meetings  held  at 
the  period  from  the  presentation  of  the  bill  to 
the  President  until  his  message  sending  in  his 
objections  was  completed  was  the  question 
whether  Mr.  Stanton  was  within  the  operation 
of  the  civil-tennre  act  the  subject  of  consider- 
ation and  determination? 

Mr.  Manager  SUTLER.  Sf«p  a  moment. 
We  object. 

The  CHIEF  JUSTICE.  The  connsel  will 
please  propose  their  question  in  writing. 

Mr.  EVAKTS.  I  will  mate  an  offer,  with 
the  permission  of  the  Chief  Justice. 

The  offer  was  reduced  to  writing,  and  read 
by  the  Chief  Clerk,  as  follows: 

.  th«  meetings  of  the 


Cabin 


le  the  tenuie-of-olHcc  bill  was  before  tl 

hrnronnTn.al.thoadvioaofthoCabinBti 

ts  asked  by  the  President  ai 


ered,  and  l^e  opinion  expressed  that  the  SeoreCarles 
appointed  by  Sir,  Lincoln  ware  not  within  Bueh 

Mr.  Manager  BUTLEE.  We  object,  S.r. 
President  and  Senators,  that  this  is  only  ask- 
ing the  advice  of  the  Cabinet  as  to  the  con< 
Btniction  of  a  law.  The  last  qnestion  was  as 
to  the  constitutionality  of  a  law,  and  advice  as 
to  law  we  suppose  to  be  wholly  included  within 
the  last  ruling  of  the  Senate.  We  do  not  pro- 
pose to  ai^ue  it. 

Mr.  EVARTS.  We  do  not  so  regard  the 
matter ;  and  even  if  the  ruling  should  be  so 
rightly  construed,  still,  Mr.  Chief  Justice  and 
Senators,  it  would  be  proper  for  us  to  make 
this  offer  accepting  your  ruling,  if  it  were  not 


a  matter  for  debate.  We  understand  that  the 
disposition  of  the  question  of  evidence  already 
made  may  turn  upon  any  one  of  several  con- 
siderations quite  outuideof  the  present  inquiry; 
as,  for  instance,  if  it  should  be  held  to  have 
turned  upon  considerations  suggested  by  some 
of  the  (Questions  putbyone  ormore  of  the  Sen- 
ators ol  this  body,  as  to  the  importance  or  per- 
tinence of  evidence  as  bearing  upon  the  ques- 
tion of  the  constitutionality  of  a  law,  as  tending 
to  justify  or  explain  or  affect  with  intent  (he 
act  alleged  of  a  vioIatJoTi  of  the  law. 

Xte  present  evidence  sought  to  be  introduced 
is  quite  of  another  complexion,  and  has  this- 
purpose  and  object  in  reference  to  several  views 
that  msT  be  applied  to  .the  President's  conduct ; 
in  the  first  place,  as  respects  the  law  itself,  that 
a  new  law  confessedly  reTecsing,  or,  as  was 
frequently  expressed  in  the  debates  of  tlie 
Houses  which  passed  the  law,  "revolutionizing 
the  action  of  the  Government'-  in  respect  to 
this  eseroise  of  executive  power,  and  in  respect 
to  this  particular  point  also  of  whether  it  had 
nny  efficacy  or  was  intended  to  have  any  appli- 
cation which  shouldfasten  upon  the  President's 
Secretaries  whom  he  never  had  selected  or  ap- 
pointed, which  formed  the  subject  of  so  much 
opinion  in  the  Senate,  and  also  in  the  House 
of  Representatives,  was  made  a  subject  of  in- 

auiry  and  opinion  by  the  President  himseif,  and 
lat  his  action  concerning  which  he  is  now 
brought  in  qnestion  here  in  the  removal  of  Mr. 
Stanton,  was  based  upon  his  opinion  after 
proper  and  diligent  efforts  to  get  at  ft  correct 
opinion,  whether  Mr.  Stanton  was  within  the 
law ;  and,  therefore,  that  his  conduct  and  action 
was  not  in  theintentof  violating  the  law  which, 
it  is  said  here,  cannot  be  qualified  even  under 
these  chaises  by  showing  that  he  did  not  do  it 
with  intention  of  violating  the  Constitution. 

The  point  now  is  that  he  did  not  do  it  with 
intent  of  violating  the  law,  but  that  he  did  it 
with  the  intent  of  exercising  a  well-known,  per- 
fectly established  constitational  power,  deemed 
by  him,  on  the  advice  of  these  his  Cabinet,  not 
to  be  embraced  within  the  law ;  and  if  the 
question  of  the  intent  of  his  violation  of  duty, 
of  the  purpose  and  the  motive  and  the  object 
and  the  result,  the  injury  to  the  public  service 
or  the  order  of  the  State  is  to  form  a  part  of 
the  inquiry,  then  we  bring  him  by  one  mode 
of  inquiry  within  obedience  to  the  Constitution 
as  he  was  advised,  and  by  this  present  object 
of  inquiry  within  obedience  to  the  law  as  he 
was  advised. 

So,  too,  it  has  a  bearing  from  the  presence 
of  Mr.  Stanton  and  his  assent  to  these  opin- 
ions, on  the  attitude  in  which  the  Presiaent 
stood  in  regard  to  bis  right  to  expect  fromMr. 
Stanton  an  acquiescence  in  the  exercise  of  the 
power  of  removal,  which  stood  upon  the  Con- 
stitution in  Mr.  Stanton's  opinion,  and  which 
was  no^  affected  by  the  law  in  Mr.  Stanton's 
opinion  ;  and  thus  to  raise  precisely  and  defi- 
nitely in  this  aspect  the  qualifications  of  the 
President's  course  and  conduct  in  this  behalf 


,  Google 


480 


SB  intending  an  application  of  force,  or  con- 
templating the  pOBaibiiitj  of  the  need  of  an 
application  offeree. 

Mr.  Manager  B0TLER.  Without  intending 
to  dehate  this  proposition,  I  desire  to  call  the 
attention  of  the  Senate  to  the  fact  that  the 
<jnestion  seeks  to  inquire  whether  the  Cabinet, 
including  Mr.  Stanton,  did  not  advise  the 
President  that  the  bill  aa  presented  for  his  con- 
BJdiration  did  not  apply  to  Mr,  Stanton  and 
those  in  like  situation  i^th  him.  I  desire  to 
call  the  attention  of  the  Senate  to  Exhibit  A, 
on  the  38th  page,  which  is  the  veto  message, 
wherein  the  President  vetoes  the  hill  expressly 

B3on  the  ground  that  it  does  include  all  his 
abinet,  so  that  if  they  advised  him  to  the  con- 
trary, the  advice  does  not  seem  to  have  had 
operation  on  his  mind. 
■  Mr.   Manager  BOUTWELL.     Bead    the 

Mr.'Manager  BUTLER.     I  will. 
"  lb  the  Seaale  sT  the  Untied  iSlales  .■ 
"IhaYBOarBfiiUjieittmiiiedtlie  bill  toregnlatethe 

of  the  bill  il  oontNned  in  the  fiiec  section,  and  is  of 
the  eSbot  followlni,  namely : 

"That  BvaiT  penwn  holding  any  civil  office  to  wtich 
ha  baa  been  appolated  by  and  vith  Che  adTioe  and 

S)nseDt  of  the  Senate,  and  erecr  pereon  who  shall 
ereafter  be  appointed  to  any  saeb  otBee,  and  shall 
beoomediilrqiialified  to  act  therein,  ia,  and  shall  be, 
entitled  to  hold  BUDhoffioennUlaeuooeBisor  eh  all  have 
been  appointed  by  the  I'Teddent,  with  tbe  advice  and 
eoneent  of  the  Senate,  and  doly  qnalifled:  and  that 
the  Seotetarica  of  State,  of  the  Xreaanry,  of  War,  of 
the  Navy,  and  of  the  Interior,  the  Postmaster  Qen- 
eral,  and  tbe  Attorney  Qeneral,  shall  hold  their  offiees 
Teepeotively  for  anddniinerthe  term  of  the  President 
by  whom  tneymay  have  been  appointed,  and  for  ddo 
month  thereafter,  BuUect  to  removal  hy  and  with  the 

"ThesocrovisionB  arc  qualified  by  a  reservation  in 
the  fourtti  section,  'that  nothing  contained  in  the 
bill  shall  be  construed  to  extend,  the  term  of  any 

effect  the  bill  provides  that  Uie  PiBudmit  shall  not 
remove  from  their  plaoei  my  of  tbe  dvil  officers 
whose  tatma  of  sarvioe  are  not  limited  by  law  with - 
oat  the  advice  and  eonaantoftba  Senate  of  tbe  Uni- 
ted States.  The  bill,  in  this  respeot,  oonfiiota,  in  my 
Judgment,  ivith  the  ConsttCntion  of  the  United  Slates. 
The  question,  as  Congressis  well  aware,  is bynomeanfl 

And  then  he  goes  on  to  argue  upon  the  de- 
bate of  1789,  which  wholly  applied  to  Cabinet 
officers,  and  you  will  find  that  that  is  the  gist 
of  the  President's  whole  argument.  Then,  on 
the  forty-first  page,  after  having  exhausted  the 
argument  as  to  toe  Cabinet  officers,  be  says 
"  It  applies  equally  to  every  other  officer  of  < 
Government  appointed  by  the  President  whose 


Tted 


of  duration  19  not  gpeeiimy  declared.  It: ,,_. 

by  the  weighty  reason  that  the  sabordinate  offic 
in  the  eieoncive  department  ooght  to  bold 


,-.  .icipaUon  in  that  authority  by  tht 

ate  was  an  eioeption  to  a  goneral  principle,  and 
ought  to  be  taken  strictly.  Tbe  President  is  the 
peat^KSPonsible  officer  for  the  eieouaon  of  the 

But  I  must  ask  attention  to  the  point  that 
there  is  some  additional  reason  to  have  this 
evidence  go  in  because  Mr.  Stanton  gave  such 
oonstruction  to  the  law.    tt  was  offered  in  the 


last  proposition  voted  open  to  show  that  Mr. 
Stanton  gave  advice  as  to  the  constitutionality 
of  the  law;  so  that  in  this  respect  the  two 
propositions  stand  precisely  alike  in  principle, 
and  cannot  be  distlneuished. 

It  is  said  this  evidence  should  be  admitted 
to  show  that  the  President  when  he  removed 
Stanton  and  put  in  Thomas,  supposed  that 
Stantondidnotbelievehimself  to  be  within  the 
law  and  protected  in  office  by  its  enactments, 
Mr.  Stanton  had  just  been  reinstated  under  the 
law ;  had  refused  to  resign  because  he  could  not 
be  touched  under  the  law ;  had  put  the  Presi- 
dent's power  to  defiance,  as  the  President  saya 
in  his  mess^e,  because  he  believed  that  the 
law  did  not  allow  him  to  be  touched.  Now, 
does  this  evidence  tend  to  show  that  the  Presi- 
dent thought  Mr.  Stanton  would  agree  that  he 
was  not  kept  in  office  by  the  law,  and  go  out 
when  he  put  in  Mr.  Thomas?  Does  any  sane 
man  believe  that  the  President  thooght  that 
Mr.  Stanton  would  yield  on  the  ground  that  he 
was  not  covered  by  the  law  when  he  was  re- 
moved and  Mr.  Thomas  appointed?  The 
President  did  not  put  his  belief  on  any  such 
ground ',  he  put  it  on  the  ground  that  Stanton 
was  a  coward,  and  would  not  dare  resist;  not 
that  he  did  not  believe  himself  within  the  law 
and  protected  by  it,  but  that  his  nerve  would 
not  be  sufficient  to  meet  General  Thomas. 
That  was  the  President's  proposition  to  Gen- 
eral Sherman  ;  it  was  a  reliance  on  the  nerves 
of  the  man,  not  upon  his  construction  of  the 
law.  Therefore,  I  must  call  your  attention  to 
the  fact  that  these  offers  are  wholly  illusory 
and  deceptive.  They  do  not  show  the  thing 
contehded  for ;  they  cannot  show  it ;  they  have 
no  tendency  to  show  it,  and  whether  they  have 
or  have  not,  the  Senate,  W  solemn  decision, 
have  said  that  the  advice  of'^Cabinet  officers  is 
not  the  legal  vehicle  of  proof  by  which  the  fact 
is  to  be  shown  to  the  Senate,  even  if  it  were 
competent  to  b&  proved  in  any  manner. 

Mr.  EVABTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  reference  to  the  argument  of  the 
President's  message,  which  is  contained  on 
page  38  and  the  following  pages  of  the  record, 
seems  hardly  to  require  any  attention.  The 
President  is  there  arguing  against  the  bill  as  a 
matter  of  legislation,  and  rightly' regards  it  in 
its  general  application  to  the  officers  of  the 
Government,  including  the  principal  officers 
of  the  Departments.  The  minor  considera- 
tion of  whether  or  not  it  by  its  own  terms 
reached  the  pa,rticular  persons  who  held  their 
commissions  from  President  Liocoln  could  not 
by  any  possibili^  have  been  the  subject  of  dis- 
cussion by  the  President  of  the  United  States 
in  sending  in  his  objections  to  the  bill  on  con- 
stitutional grounds.  It  was  not  a  constitutional 
question  whether  the  bill  included  the  ofScers 
who  had  received  their  commissions  from 
President  Lincoln,  or  did  not  exclude  them. 

The  learned  Manager  seems  equally  unfor- 
tunate in  his  reference  to  the  conduct  of  Mr, 
Stanton  upon  the  preliminat]'  proceeding  of 
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his  BnBpension  under  tlie  civil-teQure  act,  for 
no  construction  can  be  put  upon  Mr.  Stanton's 
conduct  there  except  that  he  did  not  think 
he  nas  tinder  the  act,  I  Euppose,  because  he 
said  he  did  not  yield  to  the  act  which  anthor- 
ized  suspension,  but  jielded  to  I'oree,  So  much 
for  that. 

Now,  I  come  to  the  principal  inquiry;  and 
that  is  whether  or  not  it  bears  either  upon  the 
President' a  conduct  in  attempting  a  removal  of 
Mr.  Stanton  because  he  was  not  under  the  bill, 
or  whether  it  bears  upon  the  rightful  especta- 
tioQ  and  calculadon  of  the  President  that  the 
attempt  would  be  recognized  as  suitable  by  Mr. 
Stanton  because  he,  Mr.  Stanton,  did  not  be- 
lieve he  was  within  the  bill. 

It  will  be  observed  that  the  President  had  a 
perfect  right  to  suppose  that  Mr.  Stanton  would 
not  attempt  to  oppose  him,  the  President,  in 
the  exercise  of  an  accustomed  authority  of  the 
Chief  Executive  sinceJie,  Mr.  Stanton,  believed 
it  to  be  unlawful ;  and  if  the  Executive  had 
been  advised  bj  Mr.  Stanton  on  this  very  point 
that  he,  Mr.  Stanton,  was  not  protected  by  the 
restrictions  of  the  civil  tennre-of-office  bill,  then 
the  President  had  a  right  to  suppose  that  when 
the  executive  authority  given  by  the  Constitu- 
tion, as  it  waa  understood  by  Mr.  Stanton,  was 
not  impeded  by  the  operation  of  the  special  act 
of  Congress,  Mr.  Stanton  of  course  would  yield 
to  this  unimpeded  constitutional  power. 

The  CHIEF  JUSTICE.  Senators,  the  Chief 
Justice  is  of  opinion  that  this  testimony  is 
proper  to  be  taken  into  consideration  by  the 
Senate  sitting  as  a  court  of  impeachment ;  but 
he  is  unable  to  determine  what  extent  the  Senate 
is  disposed  to  give  to  its  previous  ruling,  or  how 
fer  they  consider  that  ruling  apjilicable  to  the 
present  question.  He  will  therefore  direct  the 
SeeretBry  to  read  the  offer  to  prove,  and  then 
will  submit  the  question  directly  to  the  Senate. 

Mr,  DRAKE.  On  that  1  ask  for  the  yeas 
and  nays. 

The  Chief  Clerk  read  the  offer,  as  follows: 

We  offer  to  prove  that  at  the  meetingB  of  theCabi- 
Uflt  at  whioli  Mr.Stanton  was  present,  he  Id  while  the 
tenare-of-civil-officebill  waa  before  thePreaident  for 
approval,  the  adTico  of  the  Cabinet  in  regard  to  the 
same  hbs  asked  by  the  Preaideat  and  pven  by  the 
Cabinet,  and  tharsupou  the  quesUoD  nbetber  Mr. 
StaDton  and  the  other  Seatetaries  who  had  reoeived 
their  appointment  firomJilr.IitnooInweTSWiuiln  the 
restrictions dipon  the  Preddent's  power  of 

ftom  office  created  brsald  aoE, "■ 

the  opinion  expressed  that  the  £ ,, 

br  Mr.  Lincoln  were  not  within  such  restriottons. 

The  CHIEF  JUSTICE.  On  this  question 
.  the  Senator  from  Mbsouri  asks  for  tne  yeas 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  22,  nays  26;  as  follows; 

TEAS—Mesars.  Anthony,  Bayard,  Bnelmlew,  Davis, 
Dison,  Doolittle,  Fessenden.  Fowler,  Grimes,  Hen- 
derson, Uendricka.  Johnaon.  McCreerv,  Patterson  of 
Tennessee,  Ross.  8aulsbury,SIierm  an, Spragne.Trnm. 
bull.  Van  Winkle.  Vickere.  and  Willoy— 22. 

MAYS— Messrs.  Cameron,  CatteU,  Chandler.  Cole, 

Coriness,  Corbett.  Cra^n,  Drake.  Edmunds,  Ferry, 

Frelingauysen.   Harlan,   Howard,    Howe,  Morgan, 

aiorriU  at  Mai^e,  Momll  of  Venaont,  Fattertod  of 

C.  T.-3K 


New  Hampihire,  Pomeroy.Eamsey,  Stewart,  Thayai, 
Tipton,  Williams,  Wilaoa,  and  ¥a!;es-28. 

NOTVOTING-Messrs.Conkline,Morlon,Norton. 
Nye,  Sumner.  andWade— 6. 

So  the  evidence  proposed  to  be  offered  waa 
decided  to  be  inadmissible. 

Mr.  EVARTS,  (to  the  witness.)  Mr.  Welles, 
at  any  of  the  Cabinet  meetings  held  between 
the  time  of  the  passage  of  the  civil-tenure  act 
and  the  removal  of  Mr.  Stanton  did  the  sub- 
ject of  the  public  service  as  affected  by  the 
operation  of  that  act  come  up  for  the  consid- 
eration of  the  Cabinet 

Mt.  Manager  BUTLER.    I  object. 

Mr.  EVARTS.     Thisismerelyintrcdnctory, 

Mr.  Manager  BUTLER.    "Yes"  or  "no?" 

Mr.  EVARTS.    Yes. 

Mr.  Manager  BUTLER.  We  do  not  object 
■    that. 


The 


la 


By  Mr.  Evarts  : 

Queation.  Was  it  considered  repeatedly. 

Answer.  It  was  on  two  occasions,  if  not  more. 

Question.  During  those  considerations  and 
discussions' was  the  question  of  the  importance 
of  having  some  determination  judicial  in  its 
character  of  the  constitutionality  of  this  law 
considered  ? 

Mr.  Manager  BUTLER.    Stay  a  moment; 

Mr.  EVARTS.     It  only  calls  for  "yes"  or 

Mr.  Manager  BUTLER.  If  it  means  only 
to  get  in  "^es"  or  "no,"  whether  it  was  con- 
sidered, it  la  not  very  important. 

Mr.  EVARTS.    That  is  all. 

Mr.  Manager  BUTLER.  Then  it  is  not  to 
get  in  that  there  waaany  particular  considera- 
tion on  a  given  point.  In  other  words,  to  make 
myself  plain,  by  asking  a  series  of  well-con- 
trived questions,  one  toight  get  in  pretty  much, 
what  waa  done  in  the  Cabinet  by  "yea"  or 
"no"  answers.  We  object  to  it  as  immaterial  j 
and  now  we,  perhaps,  might  have  it  settled  at 
once,  as  well  as  ever.  If  this  line  of  testimonyis 
immaterial,  then  it  is  immaterial  whether  the 
matter  was  considered  in  the  Cabinet.  If  the 
determination  of  the  Senate  is  that  what  was 
done  in  the  Cabinet  should  not  come  in  here, 
then  whether  it  was  done  ia  wholly  immaterial, 
and  is  as  objectionable  as  what  was  done. 

Mr.  EVARTS.  Yes;  but  the  honorable 
Manager  will  be  ao  good  as  to  remember  that 
the  rulings  of  the  Senate  have  expressly  de- 
termined that  all  that  properly  bears  upon  the 
question  of  the  intent  of  the  President  in  mak- 
ing the  removal  and  appointing  the  ad  interim 
holder  of  the  office  with  a  view  of  raising  the 
judicial  question  is  admissible,  and  has  been 
admitted. 

Mr.  Manner  BUTLER.  We  neter  have 
heard  that  ruling.  It  may  have  escaped  us, 
perhaps. 

Mr.  EVARTS.  By  examining  the  record 
yon  will  find  it. 

Mr.  Manager  BUTLER.    We  have  exam- 
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ined  it  witb  great  care;  but  we  shall  not  find 
tijat,  we  think.  Will  you  have  the  kindness 
to  read  that  ruling? 

Mr.  EVAHTS.  It  is  in  the  memory  of  the 
cdurt. 

Mr.  Manager  BUTLER.  The  ruling  is  on 
the  record, 

The  CHIEF  JUSTICE.  If  the  jueBtioo  be 
objected  to  it  will  be  reduced  to  writing. 

The  offer  of  the  counsel  for  tho  respondent 
Vas  reduced  to  writing  and  handed  to  the  Man- 


Mr.  EVAETS.    Yes,  sir. 

Mr.  Manager  BUTLEB.  May  I  insert  these 
words:   "21at  of  February,  1868?" 

Mr.  EVARTS.  You  may  alter  the  word 
"remoTa!"  to  "order  of  the  21st  of  Pebraaiy, 
1868,  for  the  removal." 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  made  bj  the  counsel  for  the 
President. 

The  offer  was  handed  to  the  desk  and  read, 
aa  follows : 


a  the  pBfsarB  of  the  I 
eordar  of  the  21a[  m 
i1  of  Mr.  StantOD  u| 


Mr.  Manner  BUTLER.  Mr.Fresidentand 
Senators,  *!e,  of  the  Manners,  object,  and  we 
should  like  to  hare  this  question  determined  in 
the  minds  of  the  Senators  upon  this  principle. 
We  understand  here  that  the  determination  of 
the  Senate  is,  that  Cabinet  discussions,  of  what- 
ever nature,  shall  not  be  put  in  as  a  shield  to  the 
President.  That  I  understand,  forbne,  to  be 
the  broad  principle  upon  which  this  class  of 
questions  stand  and  upon  which  the  Senatehas' 
voted;  and,  therefore,  tiieae  attempts  to  get 
around  it,  to  get  in  b^  detail  and  at  retail — if  I 
may  use  that  expression — evidence  which  in  its 
wholesale  character  cannot  be  admitted,  are 
simply  tiring  out  and  wearing  out  the  patience 
of  the  .Senate.  I  sbonld.like  to  have  it  settled, 
once  for  all,  if  it  can  be,  whether  the  Cabinet 
consultations  upon  any  subject  are  to  be  a 
shield.  Upon  thiB  particular  offer,  however, 
I  will  leave  the  matter  wHh  the  Senate  after  a 
single  snggeation. 

It  is  onered  to  show  that  the  Cabinet  con- 
sulted upon  thedesirabihtyof  gettingupacase 
to  test  toe  constitutionality  of  the  law.  It  is 
either  material  or  immaterial.  It  might  pos- 
sibly be  material  in  one  view  if  they  mean  to 
say  that  they  consulted  upoii  getting  up  this 
case  in  the  mode  and  manner  that  it  is  brought 
here,  and  only  in  that  event  could  it  be  mate- 
rial. Does  the  question  mean  to  ask  if  they 
consulted  and  agreed  together  to  bring  up  this 


case  in  the  form  in  which  it  has  been  done? 
If  they  agreed  upon  any  other  proceeding  it  is 
wholly  iinraatcnal ;  but  if  they  agreed  upon 
this  case,  then  we  are  in  this  condition  of  things, 
that  they  propose  to  justify  the  President's  act 
by  the  advice  of  his  subordinates,  and  substi- 
tute their  opinion  upon  the  legality  of  his  action 
in  this  case  for  yours. 

Senators,  you  passed  this  tenure' of- office 
act.  That  might  have  been  done  by  inadvert- 
ence. The  President  then  presented  it  to  you 
for  ^our  revision,  and  you  passed  it  agwn 
notwithstanding  his  constitutional  argument 
upon  it.  The  President  then  removed  Mr. 
Stanton,  and  presented  its  unconstitutionality 
again,  and  presented  also  the  question  whether 
Mr.  Stanton  was  within  it,  and  you,  after  sol- 
emn deliberation  and  argument,  again  decided 
that  Mr.  Stanton  was  within  its  provisions  so 
as  to  be  protected  by  it,  and  that  the  law  was 
constitutional.  Then  he^'emoved  Mr.  Stanton 
on  the  21st  of  February,  and  presented  the 
same  question  to  you  again,  and  again,  after 
solemn  ai^ument,  you  decided  that  Mr.  Stan- 
ton was  within  its  provisions  and  that  the  law 
was  constitutional.  Now  they  offer  to  show 
the  discussions  of  the  Cabinet  upon  its  consti- 
tutionality to  overrule  the  quadruple  opinion 
solemnly  expressed  by  the  Senate  upon  these 
very  questions — four  times  upon  the  constitu- 
tionality of  the  law,  and  twice  upon  its  eonsli- 
tutionality  and  upon  the  fact  that  Mr,  Stanton 
was  within  it.  Is  that  testimony  to  he  put  in 
here?  The  proposition  whether  it  was  desir- 
able to  have  this  constitutional  question  raised 
is  the  on6  presented.  If  it  was  any  other  con- 
stitutional question  in  any  other  case,  then  it 
is  wholly  immaterial.  If  it  is  this  case,  then 
you  are  trying  that  question,  and  they  propose 
to  substitute  the  judgment  of  the  Cabinet  for 
the  judgment  of  the  Senate. 

Mr.  EVARTS.  I  must,I  thlnk,bealIowed 
to  say  that  the'  patience  oi  the  Senate,  which 
is  sofrequentlyteferred  tobythe  learned  Man- 
agers as  Deing  tasedj  seems  to  be,in  their  judg- 
ment, a  sort  of  unilateral  patience,  and  not 
open  to  impressions  upon  opposite  sides.  Now, 
'Senators,  the  proposition  ca^  be  very  briefly 
submitted  to  you.  ' 

By  decisSve  determinatioltt  iipon  certain 
questions  of  evidence  arising  in  this  cause 
you  have  decided  that,  at  least,  what  in  point, 
of  time  is  so  near  to  this  aelion  of  the  Presi- 
dent as  may  fairly  import  to  show  that  in  his 
action  he  was  governed  by  a  desire  to  raise  a 
question  for  judicial  determination  shall  be 
admitted.  About  that  there  can  be  no  ques- 
tion that  the  record  will  confirm  my  state- 
ment. Now,  my  present  inquiry  is  to  show 
that  within  this  period,  thus  extensively  and 
comprehensively  named  for  the  present,  in 
his  official  duty  and  in  his  consultations  con- 
cerning his  official  duty  with  the  heads  of  De- 
partments, it  became  apparent  that  tlie  opera- 
tion of  this  law  raised  embM;aissments  in  the 
public  service  and  rendere^t^it  important  as  a 
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practical  matter  that  there  shoald  he  b.  de- 
termination concerning  the  constltutionalitj' 
of  the  law,  and  that  it  was  desirable  that  upon 
a  proper  case  Buch  a  determination  ahouldbe 
had.  I  submit  tho  matter  to  the  Snnate  with 
these  ob  serve tiong. 

TheCHIEFJUSTICB.  The  Secretarywill 
read  the  olFer  to  prove. 

The  Chief  Clerk  read  the  offer. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate. 

Mr.  CONNESS  called  for  the  yeas  and  nays, 
and  they  were  ordered, 
_  Mr.  HENDERSON.  _  Mr.  President,  I  de- 
sire   to  submit  a  question  to  the   Managers 
before  I  vote.     I  send  it  to  the  desk. 

The  CHIEF  JUSTICE.  The  question  pro- 
pounded to  the  honorable  Managers  by  the 
Senator  from  Missouri  will  be  read. 

The  Chief  Clerk  read  as  follows : 
If  the  President  shall  be  convicted,  he  must  be 

If  his  guilt  should  be  ao  great  as  to  demand  Boeh 
CUDishment.  be  may  be  diequalified  to  bold  and  en- 
]ov  any  office  under  the  United  Stat*a, 

Is  not  (be  evidence  now  offered  competent  to  go 
before  the  court  in  mitigaHon? 

Mr.  Manager  BUTLEE.  Mr.  President  and 
Senators,  I  am  instructed  to  answer  to  that, 
that  we  do  not  believe  this  woald  tie  evidence 
in  any  event ;  but  all  evidence  in  mitigation  of 
punishment  must  be  submitted  after  verdict 
and  before  judgment,  save  where  the  jury  fix 
the  punishment  in  their  verdict,  which  is  not 
the  case  here.  Evidence  in  mitigation  never 
is  put  in  to  influence  the  verdict;  but  if  a  ver- 
dict of  guilty  is  rendered,  then  circumstances 
of  mitigation,  such  aa  good  character  or  pos- 
sible commission  of  the  crime  by  inadvertence, 
can  be  given,  but  not  upon  the  issue. 
_  Mr.  CONKLING.  Is  that  the  rule  of  prac- 
tice before  this  tribunal? 

Mr.  Manager  BUTLER.  I  do  not  know  as 
there  are  any  rules  of  practice  here. 

Mr.  CONKLING.  Would  that  be  applica- 
ble to  this  tribunal? 

Kx.  Manager  DUTLEll.  I  am  asked  by 
the  Honorable  Senator  from  New  York  whether 
it  would  be  applicable  before  this  tribunal. 
Under  the  general  practice  of  impeachments 


that  may  b' 
judgii 


Whethei 
applicable  here  or  not  I  do  not 
at  ims  moment  to  determine.  I  say 
ent  never  is  given  until  demanded,  and 
as  LUIS  Judgment  is  to  be  given  aa  a  separat* 
act,  if  evidence  in  mitigation  is  applicable  at 
all,  it  must  be  given  to  influence  that  event. 
There  is  an  appreciable  time  in  this  tribunal, 
as  in  all  others,  between  a  verdict  of  guilty 
and  the  act  of  judgment ;  and  if  any  such  evi- 
dence can  be  given  at  all  it  must,  in  ray  judg- 
ment, be  given  at  that  time.  It  certainly  cau' 
not  be  given  for  any  other  purpose. 

I  have  already  stated  that  we  do  not  believe 
ittohecompotentatall,andlam  so  instructed 
by  my  associates;  but,  if  ever  aompetent,  it 


cannot  be  competent  nntll  the  time  arrives  for 
the  consideration  of  the  judgment.  If  I  may 
ask  a  question,  I  would  inquire  do  the  Presi- 
dent's counsel  offer  this  Evidence  in  mitiga- 
tion, because  if  they  do  that  will  raise  another 
question.  We  shall  not  object  to  it,  perhaps, 
even  now,  in  miti|ation,  because  that  will  be 
a  confession  of  guilt.     [Laughter.] 

The  CHIEF  JUSTICE.  TheSecretarjwill 
read  the  offer  to  prove  once  more. 

The  offer  was  read  as  follows  .■ 

We  offer  to  prove  thai 
tweenliie  passage  otthe 

movalofMr.  Stanton,  upon  occasions  wlien  the  tuu- 
ditionofthe  public  service  was  affected  by  the  oper- 
ation of  that  bill  flame  up  for  the  flonsideratioa  and 
advice  of  the  Cabinet,  it  waaoonsidereibytbe  Pres- 
ident and  Cabinet  that  a  proper  regard  to  the  pablio 


ityof 

TheCHIEFJUSTICB.  Senators,  you  who 
are  of  opinion  that  the  evidence  offered  by  the 
counsel  for  the  President  should  be  received 
will,  when  your  names  are  called,  answer 
yea ;  those  of  the  contrary  opinion,  nay.  The 
Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays, 
resulted— yeas  19,  nays  30 ;  as  follows ; 

YEAS  — Mcpers.  Anthony,  Bayard,  Buckalew, 
Davis,  Diion,  Dooiittle.  Fesa  en  den,  Fowler,  Grimea; 
Henderson,  Hendricks,  Johnson,  McCreery.  Patter- 
son of  Tennessee,  Rose,  Sanlsbniy,  Trumbull,  Van 
Winkle,  and  Vickere— 19. 

„  HAYS-Messra.  Cameron,  Cattell,  Chandler.  Cole, 
ConkliEg.  Connees.  Corbett,  Cragln,  Drake,  Ed- 
munds, "Ferry,  Frelinahuyscn,  Harlan.  Howard, 
Howe,  Morgan.  Morrill  of  Maine,  Morrill  of  Ver- 
mont. Patterson  of  New  Hampshire  Jomoroy.  Kam- 
eej.  Sherman,  Spraeue,  Stewart,  Th^er,  Tipton. 
Willey,  Williams,  Wilson,  and  Yates-SO. 

NOT  VOTINt(-McBsrs.  Morton.  Norton,  Nye, 
Sumner,  and  Wade— 5. 

.  the  Senate  ruled  the  offer  to  be  inadrais- 

'  Mr.  ANTHONY,  (at  two  o'clock  p.  m. )  I 
luove  that  the  Senate  take  a  recess  for  fifteen 

The  motion  was  agreed  to :  and  at  the  expi- 
ration of  the  recess  the  Chief  Justice  resumed 
the  chair. 


continued. 

By  Mr.  BviaTs : 

Question.  Mr.  Welles,  was  there  within  the 
period  embraced  in  the  inquiry  in  the  last  ques- 
tion, and  at  any  discussions  or  deli  Iterations  of 
the  Cabinet  concerning  the  operations  of  the 
civil  tenure  act,  or  the  requireraenta  of  the  pub- 
lic service  in  respect  to  the  same,  any  suggestion 
or  intimation  ot  any  kind  touching  orlooking 
to  the  vacatioti  of  any  office,  or  obtaining  pos- 
session of  the  same  by  force? 

Anaarer.  Never,  on  any  occasion 

Mr.  Manager  BUTLBU.  Stop  a  moment. 
We  object. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  please  reduce  the  question 
to  writing. 
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The  question  WA3  reduced  to  writingaodeent 
to  the  flcak  and  read,  as  follows; 

Vfes  there,  wtthin  the  period  embrBoed  in  (he  in- 

Jairy  in  the  last  qucstiun,  nnd  at  an}'  discussions  or 
eliborationgoftheCabinetoonoerninetliBoperatioa 
of  tho  tanura  ot  civil  office  act  and  the  requirements 
of  the  pnblio  service  in  regard  to  the  same,  any  sun- 

Sstlon  or  intitnatioa  whatever  l«auhine  or  looking 
tho  TBOation  of  any  office  fay  force  or  getting  pos- 
aeiBioD  of  the  same  by  force. 

Mr.  Manager  BUTLBE.  To  thatwe  object 
We  think  it  wholly  within  the  previous  ruiiog ; 
and  if  it  were  not,  it  would  be  incompetent 
upon  another  gtonnd— that  to  show  that  the 
President  did  not  state  to  A,  B,  or  C  that  he 
meant  to  use  force  by  no  means  proves  that 
he  did  not  tell  B,  F,  and  G. 

Mr.  EVART8.  We  may  hereafter  call  per- 
sona to  testify  that  he  did  not  tell  E,  F,  and  G, 
and  that  would  not  prove  that  he  did  not  tell 
A,  B,  and  C. 

Mr.  Manager  BUTLEB.  And  so  on  to  the 
end  of  the  alphabet. 

Mr.  EYARTS.  Yes  ;  and  bo  on  to  the  end 
The  question  is,  Mr.  Chief  Justice 
lators,  a  negative  to  exclude  a  con- 
clasion  ;  and  if  the  subject  of  force  or  the 
purpose  of  force  is  within  the  premises  of  this 
issue  and  trial,  evidence  on  the  part  of  the 
President  to  show  that  in  all  the  deliberations 
for  his  official  conduct  force  never  entered 
into  eontempiation  is,  as  I  suppose,  rightfully 
offered  on  our  part. 

Mr.  Manager  BUTLBE.  We  object  to  the 
question,  whether  he  told  his  Cabinet  he  would 
or  would  not  use  force,  as  wholly  immaterial 
and  as  within  tbe  last  ruling. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
does  not  understand  the  honorable  Manager  to 
object  to  it  as  leading. 

Mr.  Manager  BUTLBE.  No;  itisnot  worth 
while  to  take  that  objection.  We  wish  to  come 
to  substance. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
wil!  submit  the  question  to  the  Senate. 

Mr.  GEIMES.    I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  TheSecretarjwill 
read  the  question. 

The  Chief  Clerk  again  read  the  question. 

The  CHIEF  JUSTICE.  Senators,  yon  who 
are  of  opinion  that  this  question  is  admissible, 
will,  as  your  names  are  called,  answer  yea; 
those  of  the  contrary  opinion,  nay. 

Mr.  FEERY.  I  was  requested  by  the  Sen- 
ator from  Missouri  [Mr.  Drake]  to  state  that 
he  was  called  away  by  sickness  in  his  family. 

The  question  being  taken  by  yeas  and  nays, 
resulted— yeas  18,  nays  26 ;  as  follows : 

YEAS— Messrs.  Anthony.  Bayard.  Buckalcw,  Dn- 
visi  Diion,  Edmands.  Fesaenden.  Fowler,  Grimes, 
Hendricks,  Johnson,  McCreery,  Patterson  of  Tennss- 
see.  Roes,  Saolsbnry,  Trumbull,  Van  Winkle,  and 
Viekera— 18. 

NAYS— Messrs.  Cattell,  Chandler,  Cole,  Confeling. 
Conncss,  Corbett-Cragin,  Ferry,  Fralinghnyaen,  Har- 
lan, Hownid.  EDWe.MDrsaD,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Patterson  ot  Hew  Hampshire,  Pom- 
eroy,  Ramsei,  Shorman.  Stewart,  Thayer.  Tipton, 
Willey,  Williams,  Wilean.  and  Yates-SB. 


So  the  Senate  decided  the  question  to  be  in- 
admissible. 
Mr.  EVART8.    We  are  through  with  the 

Cross-examined  by  Mr.  Manager  Bbti.er  ; 

Question.  Mr.  Welles  you  were  asked  if  you 
were  Secretary  of  the  Navy,  and  you  said  you 
held  under  a  commission,  and  you  gave  the 
date  of  the  commission? 

Ansirjer.  March,  1861. 

Question.  Yon  have  had  no  other? 

Answer.  No  other. 

Question.  And  you  have  been  Secretary  of 
the  Navy  down  to  to-day? 

Amwer.  I  have  continued  to  this  time. 

Question.  Has  Lorenzo  Thomas  acted  as  a 
member  of  the  Cabinet  down  to  to  day  from 
the  21st  of  February? 

Answer.  He  bas  met  in  the  Cabinet  since 
that  time. 

Question.  Did  he  meet  as  a  member  or  out- 
Mr.  EVARTS.  I  sabmit,  Mr.  Chief  Jus- 
tice, that  this  is  no  cross-examination  upon 
any  matter  we  have  examined  upon,  as  far  as 
General  Thomas  is  conccrneiJ. 

Mr.  Manager  BUTLER.  Iwaiveit.  Iwill 
not  have  a  word  upon  that. 

By  Mr.  Manager  BuTLElt: 

QueMion.  Now,  then,  you  told  us  of  some- 
thing said  between  you  and  the  President  about 
a  movement  of  troops.  I  want  to  know  a  little 
more  accurately  when  that  was.  In  the  first 
place  what  day  was  it? 

ATiavjer.  It  was  on  the  22d  of  February. 

Question.  Is  there  any  douht  about  that  in 
yoar  mind? 

Answer.  None  at  all. 

Question.  What  time  was  it? 

Ansicer.  It  was  not  far  from  twelve  o'clock. 

Question.  1  understood  you  to  fix  that  time 
of  day  by  something  that  happened  with  the 
Attorney  General.     What  was  that? 

Answer.  I  called  on  the  President  on  the 
22d,  about  twelve  o'clock.  The  reception  for 
official  business  at  the  Navy  Department  is 
from  eleven  to  twelve.  I  left  as  soon  as  I 
well  could,  after  that  matter  was  over,  and 
thereforeitwasalittlebeforetwelve,  I  suppose. 
When  I  arrived  at  the  President's  and  called 
on  him,  the  Atttorney  General  was  there. 
While  there,  the   nomination  of  Mr.  Ewing 

Question.  Nevermind  about  that;  I  am  not 
now  speaking  of  that. 

Answer.  I  am  speaking  of  that.  The  Pri- 
vate Secretary  wished  to  get  it  up  to  the  Sen- 
ate aa  early  as  he  could;  and  Mr,  Slanbery 
remarked  that  he  wished  to  be  here,  I  think, 
about  twelve ;  that  ha  had  some  appointment 
about  twelve ;  and  it  had  got  to  be  nearly  that 
time  then. 

Question.    I  understood  you  to  say  that  ha 
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had  Bome  appointmcQt  la  the  Supreme  Court. 
Was  that  so  ? 

AnsiBer,  1  will  not  be  sure  that  it  was. 

Question.  Did  jou  not  state  jesterd^  that 
hehad  an  appointment  in  the  Sapreme  Court? 

AnsvKT.  TerhapalinferredthatitifaBtherei 
I  cannot  say  tliat  he  said  it  was  at  the  Supreme 
Court,  or  where  it  was. 

Question.  "Did  you  not  ho  testify  yesterday? 

Answer.  Perhaps  I  did. 
.  Question.  How  was  the  !act? 

Answer.  He  hadau  engagemeut. 

Questicni.  How  was  the  fact  aa  to  yonr  testi- 
mony yesterday — not  what  perhaps  you  did, 
but  how  do  you  remember  you  testified  on  that 
point  yeetecday? 

Ansv>er.  I  presume  I  testified  that  he  was  to 
come  here  at  twelve  o'clock  to  the  Supreme 
Court,  because  that  wm  my  inference.  I  sup- 
posed it  was  so.  He  had  an  engagement  at 
twelve  o'clock,  and  wanted  to  get  away  as  soon 
as  he  could ;  and  it  was  in  connection  with  the 
nomination  of  Mr.  Ewing,  which  went  up  at 
the  same  time. 

Question.  Have  you  not  heard  since  yester- 
day that  the  court  did  not  sit  on  Satardays? 

Answer.  No,  sir. 

Question.  Have  you  heard  anything  on  that 
subject? 

Answer.  No,  sir. 

Question.  Do  you  know  whether  they  sit  on 
Saturdays,  or  not? 

Ansmer.  I  do  not. 

Question.  You  do  not  know  upon  that  mat- 
ter? 

Aytsieer.  I  do  not 

Qaeatimi.  Now,  sir,  did  you  learn  that  there 
was  any  other  movement  of  troops,  except  an 
order  upon  one  officer  of  the  regiment  to  meet 
General  Emory? 

Answer.  Well,  I  heard  of  two  or  three  things 
that  evening. 

Question.  I  am  now  speaking  of  the  officers 
of  the  regiment? 

Answer.  I  understand. 

Question.  Did  you  learn  that  there  was  any 
other  movement  of  troops  except  an  orde»  to 
an  officer  of  the  regiment  to  meet  General 
.Emory? 

Answer.  I  heard  that  the  officers  of  the  regi- 
ment were  lequired  to  meet  at  headijuarters 
that  evening. 

Question.  At  what  time? 

Answer.  That  evening. 

Mr.  BVARTS.    The  21at. 

By  Mr.  Manager  Butlebt 

^esHon.  The  evening  of  the  21st? 

Answer.  The  evening  of  the  21st. 

Question.  And  that  the  officers  were  called 
to  headquarters? 

Answer.  The  officers  were  called  to  head- 
qaartera. 

Question.  Did  yon  learn  whether  it  was  to 
give  them  directions  about  keeping  away  from 
a  masquerade  or  going  to  it  as  a  reason  why 
they  were  called  to  headquarters? 


Answer.  I  did  not  hear  the  reasons.  If  I 
had  heard  thereasons  perhaps  they  would  have 
satisfied  me.     I  do  not  know  how  that  may  be. 

Question.  You  did  not  hear  the  reasons? 

Answer.  No;  I  knew  the  fact  that  they  had 
been  called  to  meet  at  headquarters  that  even- 
ing, which  was  an  unusual  order,  'and  were 
called  from  aparty,  I  believe. 

Questwn.  What  party? 

Answer.  A  party  that  was  in  F  or  G  street, 
I  think;  a  reception. 

QuesUim.  That  they  were  called  from  a 
party  to  go  to  headquarters.  Now,  sir,  that 
was  all  the  movement  of  troops  you  spoke  of 
yesterday  to  us,  was  it  not? 

Answer.  I  do  not  recollect  that  I  spoke  of 
others.     I  spoke  of  that, 

Question.  Had  you  any  other  in  your  mind 
yesterday  but  that? 

Ansicer.  There  were  some  other  movements 
in  my  mind;  but  perhaps  not  connected  with 
General  Emory,  unless  they  were  called  there 
for  a  purpose. 

Question.  There  was  none  communicated  to 
you,  whatever  might  have  been  in  your  mind, 
was  there? 

Answer.  What  do  you  mean  by  "  none  com- 
municated?"' 

Question.  No  other  movements  were  ccJi- 
municated  to  you,  whatever  may  have  beet  in 
your  mind,  that  evening  ? 

Answer.  I  heard  of  movements  that  even- 
ing, or  heard  of  appearances.  I  heard  that' 
the  War  Department  was  lighted  up,  which 
was  an  unusual  matter. 

Question.  You  heard  that  the  War  Depart- 
ment was  lighted  up7 

Answer.  Idid.  Idonotknowthatlalluded 
to  that  to  President  Johnson  ;  but  that  was 
one  of  the  circumstances  that  I  heard  of  the 
evening  before. 

Question.  Then  the  movement  was  the  call 
of  the  officers  of  one  regiment  to  meet  Gen- 
eral Emory.  How  many  officers  did  you  hear 
were  called? 

Answer.  I  did  not  bear  the  number  of  offi- 
cers. I  heard  that  General  Emory's  son  and 
his  orderlies,  one  or  two,  had  called  at  a  party, 


repair  forthwith  to  headquarters;  which  was 
thought  to  be  a  very  unusual  movement. 

Question.  I  did  not  ask  for  your  thoughts 
about  it? 

Answer.  Well,  I  thought  it  was. 

Question.  Those  officers  were  asked  to  come 
to  headquarters.  That  was  all  you  stated  to 
the  President  of  movements  of  troops? 

Answer.  I  will  not  say  that  that  was  all. 

Question.  Is  it  all  that  you  remember  rou 
did? 

Answer.  I  will  not  be  sure  whether  I  stated 
to  him  the  fact  of  the  lighting  up  of  the  War 
Department  that  night,  for  that  was  the  first 
of  the  intrenchment  there,  or  whether  I  alluded 
to  the  fact  that  there  was  a  company,  or  part 
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of  ft  companj,  reported  to  me  as  being  se 

in  the 

Question.  Exeum  ma ;  I  am  onl;  aski 
what  you  aiated,  not  what  jott  think  jon  i 


jon  did 


Aimiier.  I  sa;  I  do  not  know  that  I  stated 
that. 

Qutstion.  And  I  em  asking  for  what  joo 
stated  7 

Anmoer.  I  say  I  do  not  know  that  I  stated 
to  the  President  that  the  War  Department  waa 
lighted  lip  that  night, 

Qitestioji.  L  do  not  ask  70a  for  what  you  do 
QOt  know  yoq  stated,  but  what  you  know  you 
didBlate? 

Mr.  BVARTS.  Your  qaestion  was,  whether 
that  was  all  be  stated,  and  be  says  he  cannot 
say  whether  it  was  all  or  not. 

Mr.  Manager  BUTLER.  I  am  asking  if  it 
was  ail  he  stated,  and  I  am  asking  not  for  what 
be  did  not  state,  but  for  what  be  did. 

Mr.  EVARTS.  He  says  he  cannot  say  but 
that  he  did. 

The  Witness.  I  stated  to  him  in  relation 
to  General  Emory  and  what  I  heard  in  regard 
to  him.     Whether  I  alluded  to  the  other  facta 


ind  I  c< 


Mr.  Manager  BUTLER.  Very  well ;  that 
is  exactly  what  I  want ;  but  I  did  not  want  to 

Est  at  what  the  facts  were.  The  22d  was  to  be 
ept  as  a  holiday  7 

Amvjer.  It  is  a  half  holiday,  I  believe.  The 
War  Department  closed  that  office  ;  but  I  sup- 
pose that  is  in  violation  of  law.  The  law  is 
that  ibe  Departments  shall  be  kept  open,  each 
of  thera  every  day  of  the  year,  save  Sundays 
and  the  Fourth  of  July  and  the  25th  of  Decem- 
ber.   The  War  Department  has  sometimes 

Mr.  Manager  BUTLER.  Excuse  me;  I  did 
DOt  ask  you  for  your  legal  opinion. 

The  Witness.  I  am  not  giving  a  legal  opin- 
ion.    I  am  stating  facts. 

Mr.  Manager  BUTLER.  You  say  it  is  in  vio- 
lation of  law.  I  suppose  that  is  a  legal  opinion? 

The  Witness.  You  can  read  the  law  and 
see  what  it  is. 

Question.  I  am  only  asking  you  whether,  in 
fact,  it  is  kept  as  a  holiday  ? 

Answer.  We  did  not  keep  it  as  a  holiday, 
eswe  keep  the  Fourth  of  July.  Theclerkswere 
Bt  the  Department  and  were  required  to  clear 
tbeir  desks  before  they  lefl. 

Question.  How  was  it  in  the  War  Depart- 

Answer.  I  understood — if  you  will  allow  me 
to  state  that—that  the  War  Department  was 
elpsed  on  that  day.  I  have  understood  it  was 
closed  on  other  days ;  but  the  Navy  Department 
had  not  been  closed  in  that  way. 

Qneation.  I  do  not  want  any  comparison 
between  the  Navy  and  War  Departments.  I 
only  ask  the  fact  if  it  was  closed  on  that  day. 
Did  you  inqnire  whether  the  officers  were 
callea  together  (o  notify  them  that  the  next 
day  was  to  be  a  holidapr  or  not  7 

AwvxT,  I  made  no  mquiriea  on  the  sabject 


of  other;,  but  communicated  to  the  President 
what  I  had  learned. 

Hdgak  T.  Welles  sworn  and  examined. 

By  Mr.  Evakts  : 

Question.  You  are  the  soa  of  Mr.  Secretary 
Welles? 

Answer.  Yes,  sir. 

Queitiim.  Are  you  employed  in  the  Navy 
Department  ? 

Answer.  Yes,  sir;  I  am  chief  clerk  of  the 

Qncition,  (presenting  a  paper  to  the  wit- 
ness.) Please  look  at  this  paper  and  say  if 
that  IS  a  blank  form  of  Navy  agent's  commis- 
sions as  used  in  the  Department  7 

Answer.  It  is  the  blank  form  that  was  used. 

Question.  Before  the  civil  tenure  bill? 

Mr.  EVABT^    We  propose  to  offer  it  in 
evidence. 
[The  document  was  handed  to  Mr.  Manager 

BnTLEB.J 

Mr.  Manager  BUTLER.     We  have  no  ob- 
jection to  that.     Do  you  want  it  read  ? 
Mr.  EVARTS.    No. 
The  document  thus  put  in  evidence  ii  as 


Fraidmt  of  the  United  Stalee  of  America  .■ 

To  all  vrho  ihall  see  lliete  prtscnu,  Breeli«e  ■• 

Know  ye,  that  repoiia;  epeoiBl  trust  and  (ranfi- 

dence  in  tbo  pntiiotiam,  fidelity,  and  ubilitiea  ot 

,  I  do.  by  and  with  ths  advice  and  eon- 

aent  of  the  Senate  of  the  United  States,  appoint  him 

Navy  aecnl  for  the , 

He  is  tberefore  carotnlly  and  diligently  to  dia- 
■go  the  du.ies  of  Biivy  ngMit,  by  doing  and  p«r- 


.ndh< 


intberi 


ttopbaerre  and  follow  tbeorders  anddirec- 

]  United  States  and  Secretary  of 

0  canttnue  to  fana  daring  the 

lington,  this  — day 


term  of  lour  years  from  tb 

Given  under  my  hand  a, „ , 

of .  in  Ibo  year  of  our  Lord  oneinouaana 

[l.  a.]    eight  hundred  and ,  aad  in  the year 

of  tho  independeBOaof  the  TInitod  States. 
By  th  8  President : 

Seoretarv  of  iM  Nmy. 
Benitered. 
By  Mr.  Etakts  ! 

Question.  Do  yon  remember,  on  Friday,  the 
2IstofFebruary,thatyour  attention  was  drawn 
tosomemovement,orsupposedmovement,  con- 
nected with  military  organization  here? 
Answer.  I  do. 

Question.  Atwhathoar  of  the  day  was  that? 
Answer.  I  should  suppose  it  was  about  five 

Question,  What  was  it,  and  how  was  it 
brought  to  yoor  attention  1 

Answer.  I  was  attendinjj  a  small  reception, 
and  the  lady  of  the  house  informed  me 

Mr.  Manager  BUTLER.  Eicuse  me.  Yon 
need  not  atnte  what  the  ladyof  the  house  said. 

Mr.  EVARTS.  It  does  not  prove  the  truth 
of  the  lady's  statement,  but  only  what  it  was. 

Mr.  Manager  BUTLER.  I  beg  your  par- 
don i  but  as  nothing  but  the  truth  is  to  b*  in 
evidence  we  do  not  want  the  lady's  statemeat. 
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Mr.  EVAItTS.  It  came  to  his  notice  and 
he  acted  upou  it,  That  la  the  tcutii  to  be 
proved. 

Mr.  Manager  BUTLER  In  anewerto  thit, 
the  truth  is  that  this  is  not  the  proper  wa)  to 
prove  the  tmtli  of  a  case  of  impeachment,  bj 
putting  in  what  the  lady  said  to  this  man.  No 
matter  how  be  got  the  information ;  let  him 
give  the  ioformalion  he  gave  to  his  father. 

Mr.BVARTS.  Very  well.  [To  the  witness.] 
What  infocaiation  did  joa  get,  whether  it  was 
from  a  lady  or  not,  I  do  not  care  ? 
_  Mr.  ManagerBUTLER.  No,  air;  theqnes- 
tion  should  be,  what  inforjaatioD  did  he  give 
to  his  father  7 

Mr.  EVARTS.  I  want  to  prove  that  he 
gave  the  same  that  he  got;  that  he  did  not 
make  it  up.  I  certainly  am  permitted  to  prove 
what  occurred.  It  will  all  be  over  in  three 
minutes.    [To  the  witness.]    Did  yougaln  any 

Mr.  Manager  BUTLER.  On  the  whole,  I 
think  it  had  better  come  in ;  I  will  not  object. 

Mr.  EVARTS.     It  is  utterly  immaterial. 

Mr.  Manager  BUTLER.     I  think  it  is. 

Tbe  Witness.  General  Emory  had  sent  his 
orderlies  there  that  afternoon  requestinc  cer^ 
tain  ofGcers  named  to  me  to  report  to  nead- 
quarters  Immediately,  and  that  after  that  Gen- 
eral Emory's  son,  Dr.  Tom.  Emory,  had  come 
there  with  the  request  that  any  officers  of  two 
branches  of  the  service — I  do  not  recall  what 
two  branches;  cavalry  and  infantry  or  cavalry 
and  art illory— should  report  at  headquarters 
immediatelv. 

Mr,  CONNESS.  Mr.  President,  we  cannot 
hear  the  witness.  We  did  not  hear  the  answer 
to  the  last  questioti. 

Mr.  EVARTS.    Does  the  Senator  desire  it 


Mr.  EVARTS,  (to  the  witness.)  Besogood 
as  to  repeat  it. 

AnawiT.  That  Genera!  Emory  had  aentcer- 
tain  orderlies  requesting  officers,  who  were 
n»med,  to  report  at  headquarters  without  de- 
lay, nud  had  also  sent  his  son,  requesting  that 
any  officers  of  two  branches  of  the  service,  cav- 
alry and  infantcT,  or  cavalry  and  artillery, 
should  report  at  headquarters  immediately. 

Questioti.  After  this,  did  jrou  communicate 
this  to  your  father? 

Answer.  I  did,  sir. 

^leation.  At  what  time? 

Anavier.  I  should  snppose  it  was  about  seven 

Queskon.  The  same  evening? 

Answer,  The  same  evening,  between  seven 
and  eight  o'  clock. 

Question,  Were  you  sent  on  any  message  to 
tbe  President  concerning  this  ? 

Answer.  I  was. 

Question,  By  your  father? 

AitstBtr.  I  naasentbyhimover  to  thePres- 

Questimi.  Didjougo? 


Antver    I  did. 

Qufstton   At  what  hour  in  the  evening? 

Aitsicer    Between  eight  and  nine  o'clock; 
shortly  after  I  went  home. 
,  Question    Was  it  on  an  occasion  of  any  en- 
gagement of  the  President? 

Anau>er.  The  President  was  engaged  at  diu- 

Question.  Was  it  a  diplomatic  dinnerf 

Answer.  It  was  a  State  dinner.  I  do  not 
remember  precisely  the  character  of  it. 

QuesHon.  Did  you  see  him  ? 

Ansvjer.  I  did  not  see  him  on  that  account. 

Quealityn.  And  you  reported  to  youriather? 

Ansicer,  I  reported  to  him  that  I  did  not  see 
him;  that  there  was  nohod;?  at  the  President's 
Mansion  to  commnnicate  with. 

Question.  Was  anything  further  done  that 
night  that  you  know  of  on  the  subject? 

Answer.  Nothing  further  that  I  know  of. 

No  cross-examination. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, we  have  in  attendance,  to  give  their  evi- 
dence, the  Secretary  of  State,  the  Secretary 
of  the  Treasury,  the  Secretary  of  the  Interior, 
and  the  PostmasterGeneral,  and  we  offer  them 
as  witnesses  to  the  same  points  tliat  we  have 
inquired  of  from  Mr.  Welles,  and  that  have 
been  covered  by  the  rulings  of  the  court.  If 
objection  is  made  to  their  esainination,  of 
course  it  must  be  considered  as  covered  by  the 
rulings  hilready  made. 

Mr.  WILLIAMS.  I  did  not  fully  under- 
stand the  last  witness,  and  1  should  like  to 
have  him  recalled  for  a  moment. 

EooiR  T.  Welles  recalled. 

Mr.  WILLIAMS.  If  allowable,  I  should 
like  to  inquiry  of  the  witness  whether  what  he 
communicated  to  his  father  was  told  to  him  by 
this  lady,  or  whether  it  was  communicated  to 
him  by  the  officers? 

Ajiswer.  It  was  told  to  me  by  this  lady. 

Mr.  EVARTS.  We  tender  the  witnesses  I 
have  named  for  examination  upon  the  points 
that  Mr.  Secretary  Welles  has  been  interro- 
gated concerning,  and  that  the  rulings  of  the 
Senate  have  covered.  If  the  objection  is  made, 
it   must  be   considered   as   covered   by   that 

Mr.  Manager  BUTLER.  We  object.  We 
have  not  objected  that  Mr.  Welles  was  not  a 
credible  witness,  but  only  that  the  testimony 
to  he  given  was  not  proper. 

Mr.  EVARTS.     I  understand  that. 

AtaxiKDim  W.  BAN-piLL  sworn  and  exam- 

By  Mr.  Evarts  ; 

Question,  Mr.  Randall,  you  ace  Postmaster 
General? 

Answer.  I  am,  sir. 

QuestioH.  From  what  time  have  you  held 
that  office? 

Answer.  I  was  appointed  ia  July,  1866;  I 
have  held  it  from  that  time. 
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Queaiion,  Bofore  that  time  bad  ;ou  been  in 
tlie  Department;  aod  if  so,  in  nliat  capacity? 

Ansteer.  I  had  been  from  the  fall  of  1802. 
I  was  First  Assistant  Postmaster  Genera!. 

Question.  Since  the  passage  of  the  civil- 
tenure  aet,  have  cases  aiieen  in  the  postal  ser- 
Tice  in  which  officers  came  in  question  for  their 
conduct  and  duty  in  the  service? 

Ajtswer.  They  have. 

Question.  Doyouremember  the  caaeof  Fos- 
ter Blodgett? 

Answer.  I  do. 

Question.  What  was  he  ? 

Answer.  He  was  postmaster  at  Augusta,  ia 
Georgia. 

Question.  Was  there  any  suspension  of  Mr. 
Blodgett  in  his  office  or  in  its  duties? 

Mr.  Manager  BUTLEK.  That  suspension 
must  have  been  evidenced  by  some  writing. 

Mr.  EVAETS.  I  bare  asked  the  question 
whether  there  was  one. 

Mr.  Manager  BUTLER.  If  it  was  in  writ- 
ing I  desire  it  to  be  produced. 

Mr.  BVAKTS.     I  expect  to  produce  it. 

The  WiTJTESS.     There  was. 

Question.  By  whom  was  it  made? 

Ansu)er.  It  was  made  by  me. 

Qutstion.  As  Postmaster  General? 

Answer.  As  Postmaster  General. 

Question.  Had  thePtesident  anything  to  do 

Answer.  Nothing  at  all. 

Question.  Did  he  know  of  it? 

Answer.  Notwhenitwas  done,  nor  before  it. 

Question,  (handing  some  papers  to  the  wit- 
ness.) Please  look  at  these  papers  and  say  if 
they  are  the  ofEoial  papers  of  that  act  ? 

Answer.  Yes,  sir;  they  are  certified  to  be 
by  me  as  Postmaster  General. 

Question.  Did  you  receive '  a  complaint 
against  Mr.  Blodgett? 

Ansteer.  There  was  one ;  yes,  sir. 

Question.  And  was  it  upon  that  complaint 
that  your  action  was  taken  ? 

Answer.  It  was. 

Question.  In  what  form  did  the  complaint 
come  to  jou,  and  of  what  fact? 

Mr.  Manager  BUTLER.  Let  the  complaint 
itself  state. 

Mr.  EVAETS.     I  have  asked  in  what  form 

Mr.  Manager  BUTLER.  The  complaint  will 
speak  for  itself.     This  form  is  in  writing. 

Mr.  EVAETS.     I  do  not  know  that. 

Mr.  Manager  BUTLER.  Then  I  object  to 
the  information  of  others. 

Mr.  EVARTS.  I  have  asked  in  what  form 
the  complaint  came  to  him.  Is  that  objected 
t«? 

■  Mr.  Manager  BUTLER.  No,  sir;  that  is 
not  objected  to  ;  whether  it  was  in  writing  or 
verbal. 

The  Witness.    It  came  in  writing  and  Ter- 
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Mr.  EVAETS.  Yes,  sir.  [To  the  witness.] 
And  on  the  complaint,  verbally  and  in  writing, 
this  action  was  taken? 

Answer.  Yes,  sir. 

Mr.  EVARTS.  I  propose  topot  in  evidence 
these  papers. 

Mr.  Manager  BUTLER.    Let  me  see  them 

After  an  examination  of  thepapers, 
Mr.  Manager  BUTLER.     Have  you  a  copy 
of  the  indictment  referred  to  in  these  papers  V 
Mr.  EVARTS.     It  is  not  here. 
Mr.    CURTIS.     Governor   Randall   has  it 

Mr.  EVAETS,  {to  the  witness.)  Have  you 
it  here  ? 

The  Witness.  I  do  not  think  a  copy  of  the 
indictment  is  here. 

Mr.  Manager  BUTLER.     That  is  all  there 

Mr,  EVARTS.    Very  well. 

Mr.  Manager  BUTLER.  Weobjectto  these 
jrs,  because,  very  careftilly,  there  has  been 
out  the  only  thing  that  is  of  any  conse- 
quence. 

Mr.  EVARTS.    Whose  care  do  you  refer  to  ? 

Mr.  Manager  BUTLBE.  The  man  who 
did  it. 

Mr.  EVARTS.     Who  Is  that? 

Mr. Manager BUTLEE.  Idonotknow.  This 
Mr,  Blodgettis  now  attempted  to  be  afiected  in 
his  absence,  and  I  feel  a  little  bound  U>  take  care 
of  him,  because,  being  called  asa  witness  here, 
he  mustbe  dealt  justly  with.  The  papers  they 
now  offer  refer  to  the  evidence  of  Mr.  Blod- 

Sett's  misconduct,  and  the  evidence  is  not  pro- 
uced  here,  not  even  a  recital  of  it ;  and  there- 
fore I  say  it  is  unjust  to  put  in  Mr.  Randall's 
recital  of  a  fact  that  happened  when  he  has  in 
his  Department  the  fact  itself,  and  which  has 
been,  by  somebody  to  me  unknown,  carefully 
kept  aw^  from  here. 

Mr.  EVAETS.  Mr,  Chief  Justice  and  Sen- 
ators, the  honorable  Managers  chose,  for  some 
reason  and  ground  best  known  to  themselves, 
to  offer  in  evidence  as  a  part  of  this  incrim- 
ination an  act  of  the  President  of  the  United 
States  in  the  removal  of  Foster  Blodgett.  I 
ptopoae  t«  show  what  that  act  was, 

Mr.  Manager  BUTLER.  I  do  not  object,  if 
yoa  will  show  what  that  act  was,  and  not  keep 
back  the  paper  which  is  the  inculpation  of  Mr. 
Blodgett, 

Mr.  EVARTS.  I  am  not  inculpating  Mr, 
Blodgett.  I  am  proving  what  the  act  of  the 
Executive  Officerof  the  United  States  was  that 
you  have  sought  to  put  in  evidence  by  oral 
testimony. 

Mr.  Manner  BUTLEE.  You  have  put  in 
the  fact  that  Mr.  Blodgett  was  removed  upon 
a  compl^nt  in  writing  of  misconduct,  and  you 
keep  back  that  complaint  in  writing. 

Mr.  EVAETS.  And  yon  said  that  if  the 
act  was  in  writing  it  must  be  proved  by  the 
letters,  and  I  agreed  to  it,  and  now  produce 
Uiem.     . 
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What  is  the  paper  pro- 


Mr.  BVARTS.  Well,  we  will  not  wrangle 
about  it.  I  offer  the  official  act  of  the  Depart- 
ment in  the  removal  of  Mr.  Blodgett. 

Mr.  Manager  BUTLBB.  And  I  object  that 
it  13  not  fair  plaj  unless  you-bring  in  the  com- 

Mr.'  EVARTS.  The  learned  Manager  treats 
this  as  if  it  were  a  question  of  iiiipeaMiing  Mr. 
Blodgett.  I  am  giving  in  evidence  the  act  of 
the  executive  department  which  you  brought 
in  testimony. 

Mr.  Manager  BUTLER.  We  proved  the 
act  ourselves.  We  proved  that  they  removed 
Blodgett.  Now,  then,  there  is  no  occasion  to 
prove  that  over  again,  if  they  are  going  to  stop 

Mr.  EVARTS.  You  made  it  ineuipation, 
and  we  want  to  prove  what  the  act  was. 

Mr.  Manager  BUTLBE.  Then  produce  the 
whole  thing  on  which  it  was  grounded. 

Mr.  JOHNSON.     What  is  the  paper? 

Mr.  GRIMES.    I  call  for  the  reading  of  the 

Mr.  EVARTS.  If  yon  want  the  indictment 
produced  it  may  certainly  he  produced :  but 
the  fact  that  it  is  not  here  is  uo  legal  objection 
to  these  papers. 

Mr.  JOHNSON, 
duced  7 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  state  what  they  propose  to 
prove  in  writing. 

Mr.  EVARTS.  lofferinevidence  the  order 
and  letters  handed  to  the  Clerk,  and  desire 
that  they  may  be  read. 

The  CHIEF  JUSTICE.  It  will  be  neces- 
sary to  state  what  the  order  and  letters  are ; 
otherwise  the  court  will  be  unable  to  judge  of 
their  admissibility. 

Mr.  EVARTS.  _  The  testimony  of  Governor 
Randall  has  described  them  as  the  official  ac- 
tion of  the  Department.  I  offer  in  evidence 
the  official  action  of  the  Post  Office  Depart- 
hfcnt  in  accomplishing  the  removal  of  Foster 
Blodgett,  which  removal  was  put  in  evidence 
by  the  Managers. 

The  CHIEF  JUSTICE.  The  counsel  will 
please  reduce  their  offer  to  writing. 

Mr.  SHERMAN.  I  think  we  have  a  right 
to  ask  for  the  reading  of  the  letters-to  know 
what  we  are  called  upon  to  vote. 

The  CHIEF  JUSTICE,  The  Senate  un- 
doubtedly have  a  right  to  order  the  letters  to 
be  read. 

Mr.  SHERMAN.  We  are  called  upon  to 
decide  a  question  of  evidence,  and  I  should 
like  to  know  what  is  offered  from  the  papers 
tlemselves. 

The  CHIEF  JUSTICE.  The  usual  mode 
of  proposing  to  prove  is  by  stating  the  nature 
of  the  proof  proposed  to  be  oftetea,  and  then, 
npon  an  objection,  the  Senate  decides  whether 

froof  of  that  description  can  be  introduced, 
t  is'  not  usual  to  read  the  proof  itself.    Un- 


doubtedly it  is  competent  for  the  Senate  to 
order  it  to  be  read. 

Mr.  SHERMAN.  If  the  counsel  will  state 
the  matter  so  that  we  can  act  upon  it  without 
taking  time  in  reading  the  papers,  I  have  no 

The  offer  to  prove  of  the  coun.?el  for  the 
respondent  was  reduced  to  writing  and  sent  to 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove  made  bjthe  counsel  for 
the  President. 

The  Secretary  read  as  follows; 

We  offer  in  evidence  the  official  action  of  theP«st 
Office  Department  in  the  removal  of  Mr.  Blodeet.t, 
which  removal  was  put  in  evidenoo  by  oral  testi- 
monfb;  the  Managers. 

Mr.  Manager  BUTLER.  Wewill  not  object 
further.  We  think  we  can  get  in  the  in^ct- 
ment  somehow. 

The  CHIEF  JUSTICE.  The  objection  is 
withdrawn. 

Mr.  EVARTS.  I  ask  He  Clerk  to  read  the 
papers  in  their  order. 

The  CHIEF  JUSTICE.  TheClerk  will  read 
the  papers  offered  by  the  counsel. 

The  Chief  Clerk  read  the  papers,  as  follows ; 
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Jaauani  3,  ISm. 
It  appearing  from  an  exom(>1ified  copy  of  Ihe  bill 
of  indictment  now  on  file  in  IhtsDepartmenMigBinet 
Foster  Blodgett,  postmaBtBr  at  Angnsla,  Uaoivia, 
that  he  has  been  indicted  in  the  United  States  dis- 


euspenuea  iroin  Lueoiuce  oi  l>oftimiiBMjrai,auKUBia, 
Georgia,  aforesaid:  and  tlint  George  W.  Summers  be 
designated  aa  special  agent  ofthiaDepartment  to  take 
cbaige  of  the  post  office  thereat  and  discharge  all  its 
duties  until  further  action  shall  be  had  by  the  Presi- 
dent and  Senate  of  the  United  States.  , 

ALES.  W.  EiNDALL, 
FostmaattT  OtneraL 

Post  Office  DEPiBTUBNl. 
WiSHINQTOJf.  D.  C,  Jprii  17, 1868. 
This  is  to  certifythat  the  foregoing,  markedA.if  a 
true  copy  of  an  origiual  order  on  fits  in  this  Depact- 


ALEX.  W.  RANDALL. 


The  Post  Office  Departuent: 

To  vhojn  il  mai/  c( 

Know  ye.  that  Foster  Blodgett  h. 

peoded  from  the  office  of  poatmas 

iSeorgia,  under  a  bill  otindictroent  foi 

this  Department  to  take  charge  of  it 

dntjpa  of  the  aforesaid  office. 

Vntjiess  my  hand  and  the  seal  of  said  Department 
[j-gj   atWiishinetoL  thisr"  "-- —"■ '   " 


this  3d  day  of  January,  A.  1 
ALEX.  W.  EASDALL, 


Post  Office  Defabthekt, 

Wasbingtok.  D.  C  April  17, 186f 

Ibie  1b  to  ceitif;  that  the  foregoing,  marked  B 
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atiuenopr  at  aa  oiiginal  coDuui^ian  on  record  in 

In  witaess  nhereof  I  haTO  hereunta  set  m;  hsad 
and  cauand  the  seal  of  the  Post  Office  De- 

iL,  a,]  Office  in  the  citr  of  Washington.  District  ot 
Columbia,  the  dsy  and  year  first  aborc  writ- 
ten. ALEX.  W.  B.4NDALL. 


Post  OrricB  Defaetuent. 
AppoIStment  Ofb'ice.  Janaary  3, 1808. 
Sib:  Inolosed  Bleaee  find  blank  oath  and  bond 
lo  be  eiecnted  by  yourseif  and  suretiei  a«  BpecJal 
agent  of  this  Depftttment  to  taita  aharaa  of  tiis  post 
oSos  i,t  AiiEnAa,  Biehmopd  eonnty.  QeorBia.  So 
■Mm  uUianmaiiull  hftTeb«ei  ezeoatadaadplaced 
iatbe  tnail  aildiaa«d  to^u  DepsTtmeiit,  roowill 
tasn  ezhlbittiu  InolMsdoammljHaiiti)  Toner  Blod- 
tett,  or  to  the  penwn  inobaige  of  the  post  office  at 
jLnEnst&sroresald,  take  pomession  of  the  public  prop- 
erty thereat,  and  enter  on  the  full  dieonarse  of  all 
the.daricstharoof,  as  reqnirod  b;the  postal  fang  and 


t-etaken  further aotio 

Tour  Balftr^nltlbesttherateoftl.eOOayear.vitli 

Very  respectfully,  yonr  obedient  eerrant. 

=1  JOHN  B.  L.  SKINHER. 
■     ■      i(  Poslmatter  Opncral. 

Poas^iiwB  Depagthght. 
Washinotok,  Aprim.lSOi. 
This  is  to  certify  that  the  forOKOinK.  marked  G.  is  a 
true  copy  of  a  letter  on  record  in  this  Department. 
In  witness  whereof  I  hare  hereunto  set  my  hand 
aud  caused  the  seal  of  the  Post  Offlce  Denart- 
[t.  a.]  ment  to  be  affiled  at  the  General  Post  Offiee 
in  the  eity  otWiuhinBtOQ,  District  ofColnm- 
bio,  the  day  and  year  Erst  abuve  written. 
AlJiX.  W.  BANDALL, 


TOO  Id  the  Unit 

erudiBtnet of  Heoifia, tat penory, has  been placBd 
on  file  In  thia  D^aTtment,and  in  aonseiiBence  thereof 
the  Foitmastu  General  hu  made  an  order  suspend- 
ing yon  from  the  office  of  postmaster  at  Augusta, 
Georgia,  and  designated  George  W.Sumr 


bis  commission  and  demand  for  the  mail  key  anc 
"  property  aforesaid:  take  tVom him  dunlieate receipts 
for  the  same;  retain  one  and  forward  the  other  to  this 
Department. 
Very  respeotfullytyours,  ic. 

^.  JOHN  fe.  L.  SKINNER. 
first  Aiaitlant  PoUnvuter  Geacrat. 
poaiRB  Blodgeit,  esq.,  Aueiutv,  Gtoraia. 

°  wisHiBOTOji,  April  17,  iaea. 

Ihia  is  to  eertifr  tliat  the  foregoin  j,  marked  D,  is  a 
true  copy  of  a  letter  on  record  in  this  Department. 
In  iritnesa  whereof  I  have  hereunto  set  tny  hand 
and  caused  theieal  of  the  PostOflee  Depart- 
ment to  be  affiled  at  the  Oeneral  Post  Office, 
[l.  S.]   inthecityofWnshington.DistrictotColum- 
bia,  the  day  and  theyear  first  above  men- 
tioned. ALBS.  V.  BANDALL, 


CrQss- examined  bj  Mr.   Manager  Butl^  ; 

Question.  Is  the  ^ost  office  in  AugnsUt 
Georgia,  one  that  is  within  the  appoiuCment  of 
the  President  under  the  law? 


Ansteer.  He  was. 

Qimtion.  When? 

Annuer.  I  cannot  tell  you  that. 

Qaestion.  Some  time  ago  ? 

Ansicer.  Yes,  air ;  some  time  ago  ;  and  con- 
firmed by  the  Senate. 

Quealwn.  Under  what  law  did  you,  aaPoat- 
master  Genera),  suspend  him? 

Answer.  Under  the  law  of  necessity. 

Queition.  Any  other? 

Amvjer.  Under  the  lawanthonaing  me  to 
put  special  agents  in  charge  of  offices  where  1 
was  satisfied  that  injustice  was  being  done  by 
the  postmaster,  and  nnder  the  practice  of  the 
Department, 

filiation.  I  am  asking  yon  now  aa  to  the 
few.  We  will  come  to  the  practice  by  and  by. 
Cannot  you  tell  ua  whereabouts  that  law  will 
be  found  ?    ' 

Answer.  No,  ^r;  not  without  referring  \tf 

Question.  Well,  sir,  refer  to  yoar  notes. 
Of  course  I  do  not  mean  that  unwritten  law — 
the  law  of  necessity? 

Answer.  No.     It  was  a  question  whether  I 


there,  in  a  letter  I  w 

Question.  1  do  not  care  about  your  letters. 
I  am  ask!ng  you  to  refer  me  to  the  law  nndsr 
which  yon  did  it,  if  you  can? 

Answer.  I  can  make  no  further  reference 
than  I  did  to  that  law,  except  my  authority  tq 
appoint  special  agents. 

Qii(»iMn.  What  statute  did  yoii  do  thia 
under? 

Attivier.  Appoint  the  spedal  ^ent? 

Question.  nTtat  statute  did  you  do  this  act 
under?  What  statute  do  you  justify  yourself 
by? 

Answer.  I  do  not  justify  myself  nnder  any 
particular  statute. 

Question.  What  general  statute? 

Answer.  No  general  statute. 

Questum.  Then  under  no  statute  whatever, 
either  particular  or  general,  do  yon  justify 
youraelf,  Npw,  sir,  do  yon  meiin  to  say  that 
thia  took  place  on  the  3d  of  Jatiugry? 

Answer.  The  fore  part  of  January. 

Question.  The  paper  ia  dated  the  Sd. 

Answer.  The  fore  part  of  January. 

Mr.  JOHNSON.  Whftt  is  the  date  of  the 
paper,  Mr.  Manager? 

Mr.  ManagerBUTLEB.  They  are  all  dated 
the  3d  of  January,  186g.  [To  the  witness.] 
Now,  sir,  have  yoij  ever  communicated  tW? 
fOge  t«  the  J*reEid^t? 

Answer.  I  di<]. 

Questm,  When?  ,      , 
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Answer:  I  do  not  recollect;  spme  time  after 
jt  was  done. 

teslion.  About  how  long? 
swer.  Perhapa  a  week. 

Question.  More? 

Answer.  1  do  not  remember  abou.t  tbat ;  a 
few  days  afterward. 

Question.  Did  70a  take  any  advica  of  the 
President,  or  consent,  or  order  before  jou 
made  this  removal? 

Answer.  I  did  not. 

Question.  Was  the  verbal  complaint  the 
game,  or  different  from  the  written  complaint 
against  Foster  Bfodgett  ? 

Answer.  It  wns  the  same.  It  was  the  state- 
ment that  he  had  been  indicted  bythe  district 
attorney. 

(Question.  The  statement  that  he  had  been 
indicted? 

Answer.  Yes,  sir. 

Question.  And  was  there  anj  other  com- 
plaint? 

Answer,  And  a  copy  of  the  indictment. 

"      '■       Was  there  anj  other  complaint 

whether 


y  other 


Question,   who  made  the  complaint  to  jou? 

Answer.  The  district  attorney  of  that  dis- 
trict stated  to  me  the  fact  that  an  indictment 
had  been  found  against  him. 

Question.  Did  lie  state  it  to  yon  in  person? 

Answer,  Yes,  sir. 

Question.  Did  you  ask  him  to  iorwiird  you  a 

''"^nsw^.  No,  air. 

Question.  Did  he  do  so? 

Answer.  He  did,  or  somebody  did, 

Question.  Somebody  did.  Do  yon  know 
who? 

Answer.  I  cannot  t«H,  unless  hfidid. 

Question.  Did  yon  prepare  thfieo  papva 
here? 

Answer.  J  ordered  them  to  be  prepared. 

Question.  You  ordered  all  the  papers  to  be 
pftspared  ? 

Answer.  I  did- 

Question.  Why  is  not  a  copy  of  tha  indiot- 
(Dent  here,  then? 

Answer.  It  was  not  inquired  for,  and  I  did 
tot  think-of  it. 

Question.  If  it  was  not  inquired  for,  who 
luade  the  inqnirj  for  the  papers? 

Aiuwer.  One  of  the  attoiDeya  aaked  me 
about  the  caee. 

Question.  One  of  the  counsel  asked  you 
about  the  case,  the  papers  I  am  talking  about 

Answer.  He  aske4  me  what  was  the  condi- 
tion of  the  case,  what  the  testimony  of  Mr. 
Blodgett  meant,  and  I  told  bim,  and  told  him 
I  cguld  furnish  all  the  ordets  that  were  made 
in  the  case ;  and  I  did  so. 

Question.  Then  you  volnnteered  to  fijrnish 
him  the  orders? 

Attswer,  I  did? 


QuesHott.  Why  did  younotfurnishusacopy 
of  the  indictment? 

Answer.  I  cannot  tet)  about  that.  I  did  not 
think  anything  about  it.  I  would  have  fur- 
nished it  to  yon  if  yon  had  asked  me  for  it. 
You  did  not  ask  me  for.any  copies, 

Question.  Now,  sir,  had  you  any  other  com- 
plaint against  Foster  Blodgett  escept  the  fact 
that  he  was  indicted? 

Answer.  I  do  not  remember  any  now. 

Question.  Have  you  any  inclination  of  your 
mind  j  anything  in  your  mind,  in  any  way,  of 
anything  else  brought  against  him? 

Answer.  I  cannot  teU  you  now.  I  do  not 
remember  anything  else.  There  may  be  some- 
thing in  the  papers. 

QuesUon.  Have  you  any  remembrance  of 
acting  upon  any  other,  which  you  have  forgot- 
ten? 

Answer.  I  do  not  remember  anything  now. 
The  papers  ace  quite  voluminous,  and  there 
may  be  something  else  in  them.     1  do  not  re- 


Anxwer.  Nob  that  I  remember. 

Question.  Now,  sir,  was  not  that  an  indict- 
ment brought  by  the  grand  jury  of  that  county 
against  him  for  taking  the  test-oath  7 

Answer,  Yes,  sir. 

Question.  Was  it  for  anything  else  except 
that  he  was  supposed  to  have  bw<H7ii  falsely 
when  he  swore  the  test-oath? 

Answer,  Not  that  I  remember. 

Question.  It  was  taking  the  test-oath  as  an 
officer  of  the  United  States  that  he  bad  not 
been  in  the  rehelUon? 

Answer.  Yes. 

Question.  And  yon  removed  him  for  that? 

Answer.  No,  sir;  I  did  not  remove  him. 

Question.  You  suspended  him  for  that? 

Annua:  Yea. 

QuesHoii.  Did  yon  ^ye  bim  any  notice  of 


m? 


the       , 

Answer.  I  did. 

Question.  That  yon  were  going  to  do  it? 

Answer.  No,  sir;  not  that  I  was  going  to  do 
it,  I  sent  him  the  notice  you  see  there,  or 
directed  it  to  be  sent, 

Question.  You  sent  a  notice  snspending 
him?  ' 

Anstcer.  I  directed  notice  to  be  sent  to  hin) 
that  he  was  suspended,  a  copy  of  which  is  in 
the  papers. 

^estion.  That  was  the  order  of  suspeasion? 

Answer.  Yes,  sir. 

Question.  You  did  not  give  him  any  means 
of  defending  himself,  or  showing  what  had 


m? 


Answer.  No,  iir. 

Question.  But  you  suspended  him  at  once? 

Answer.  I  did. 

Question.  Is  there  any  complaint  on  your 
books  that  he  had  not  properly  adniinistered 
this  offiee? 

Answer.  I  do  not  remember  any. 
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Que^ion.  CertMnly  none  unon  which  von 
acted?  ' 

Angi»er.  Not  that  I  remember. 

Question.  Aed  a  competent  oEcer,  acting 
properly,  becanse  somebody  found  ao  indicts 
ment  against  hira  for  taking  the  test-oath, 
swearing  he  was  a  Union  man,  you  suspended, 
without  any  hearing  or  trial  at  ali  ? 

Answer.  I  do  not  swear  to  any  sach  state- 
ment as  that.  Part  of  it  is  incorrect.  If  yon 
will  ask  me  to  state  what  there  is  about  this 
case,  I  shall  be  glad  to  do  it. 

Qucaiion.  1  will  ask  this  question,  and  you 
will  answer  ■' 


Questitm.  I  will  put  this  question  :  Did  you 
not  suspend  this  officer,  witioat  investigation 
or  trial,  npon  the  simple  feet  of  an  indictment 
being  found  against  him  for  having  taken  the 
test-oath  to  qualify  him  for  that  office,  against 
whom  no  other  complaint  stood  in  your  office? 

Answer.  I  do  not  remember  any  other  eom- 
plaiat  now,  as  1  have  stated  before. 

Questitm.  And  therefore  if  yon  answer  upon 
what  you  know,  yon  will  have  to  answer  yes ; 
yoa  did  suspend  him? 

Anstoer.  Yes,  I  did  suspend  him ;  and  if  he 
had  been  convicted  I  should  hare  asked  to 
have  him  removed. 

Question.  This  case  has  been  pending  since 
tlie  3d  of  January? 

Ansteer.  Yes,  sir. 

Question.  Has  it  ever  been  commnnioated 
by  the  President  to  the  Senate? 

Amaer.  Not  that  I  know  of, 

Question.  Did  he  direct  yon  so  to  do? 

AnsiBcr.   No,  sir. 

Question.  Did  you  suspend  him  under  the 
civil-tenure  act? 

Answer.  No,  sir. 

Question.  You  took  no  notice  of  that? 

Answer.  Yes,  sir!  ^  took  notice  of  it.  That 
was  the  difficult  in  the  case,  if  you  will  allow 
me. 

Question.  You  took  no  notice  of  it  to  act 
under  it? 

Answer.  I  could  not  act  under  it. 

Question.  How  manyhundreds  of  menhave 
you  appointed  who  conld  not  take  the  test- 
.oath? 

Answer.  I  do  not  know  of  any — none  that  I 
know  of. 

Qutstion.  Do  you  not  know  that  there  are 
men  appointed  to  office  who  have  not  taken 
the  test-oath? 

The  Witness,    As  postmasters? 

Mr.  Manager  BUTLER.     Yes,  air. 

The  WiTHBSs.  No,  sir ;  I  do  not  know  of 
one— never  one  with  my  consent. 

Mr.JOHNSON.   Whatis  yourlastaaswer? 

The  WiTBESS,  I  say  there  never  has  been 
sach  on  appointment  with  mj  consent. 

By  Mr.  Manager  Butler: 

Question.  Did  ^on  learn  who  were  the  prose- 
cutors under  this  indictment? 


Anstuer.  No;  sir ;  I  did  not. 

Question.  Did  you  inquire? 

-liwiccr.  I  did  not. 

Question.  Whether  they  were  rebels  or  Union 

Answer.  I  did  not. 

Question.  Did  you  not  ask  whether  it  was  a 

Erosecution  by  rebels  down  there  against  Mr. 
■lodgett? 

AnsiDer.  No,  sir ;  that  was  not  my  business. 
I  simpiy  inquired  as  to  the  fact  of  his  being 
indicted  for  perjury  in  taking  the  oath  of  office. 

Mr.  Manager  BUTLER.  Will  yon  have  the 
kindness  to  furnish  me  witli  a  copy  of  that 
indictment,  duly  certified? 

The  Witness.     I  will  do  so,  certainly. 

Mr.  Manager  BUTLER.  And  of  any  other 
complaint  you  can  find  against  Foster  Blodgett 
before  his  trial  commenced  ? 

The  WiTSEsa.     I  will  do  so. 

Mr.  CURTIS.  We  should  prefer  to  have  it 
furnished  to  the  court,  and  it  can  be  directed 
to  be  put  into  the  case.  I  suppose  that  will 
answer  the  purpose. 

Mr.  Manager  BUTLER.  I  do  not  know 
that  until  I  see  it.  If  you  had  wanted  it  very 
much  you  could  have  had  it. 

Mr,  CURTIS.    It  was  a  mere  inadvertence. 

The  Witness.  I  presume  they  did  not  think 
of  it,  fori  did  not. 

Mr.  CURTIS.  It  was  a  mere  inadvertence 
that  it  was  not  produced 

Mr.  Manager  BUTLER.    Perhaps. 

Mr.  CURTIS.  I  wish  it  now  produced. 
[To  the  witness.]  Will  you  furnish  to  the 
Secretary  of  the  Senate  a  copy  of  that  indiot- 

The  Witness,    Yes,  sir. 

Mr.  Manager  BUTLER.  Furnishing  it  to 
the  Secretary  without  my  seeing  it  will  not  put 
it  into  the  case.  If  you  desire  it  to  be  ftir- 
nighed  to  him,  vary  well ;  but  I  object  to  any- 
thing being  put  on  the  files  without  my  seeing 
it ;  and  I  shall  want  the  witness  after  that. 

Mr,  EVAET8.  If  it  is  objected  to  as  evi- 
dence, perhaps  it  is  not  worth  while  to  pro- 
duce it.  The  only  object  of  having  it  here  is 
as  evidence. 

Mr.  Manager  BUTLER.  I  cannot  t«ii 
whether  I  shall  object  to  it  or  not  until  I  see  it. 

Mr.  EVARTS.  That  will  be  a  private  mat- 
ter, then,  between  you  and  Governor  Randall. 

Mr.  Manager  BUTLER.  We  shall  want  the 
Postmaster  General  with  it.  I  shall  want  to 
ask  him  some  more  questions  after  I  get  it. 

Mr.  EVARTS.     Yon  can  do  sO. 

The  Witness.  There  is  another  similar 
case  in  which  I  suspended  a  man  last  week. 

Mr.  Manager  BUTLER.  Never  mind  about 
the  other  case.  I  do  not  care  about  what  you 
have  done  since. 

The  Witness.  I  thought  yon  might  want 
that. 

Reexamined  by  Mr,  Etabts: 

Questi</tt,  I  understand  your  jadgmeot  as 
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Postmastei'  General  was  that  this  suepeosion 
should  be  made. 

Answer.  Yes,  sir. 

Question.  It  occurred  not  during  a  recess  of 
the  Senate  7 

Anmef.  No,  sir ;  it  was  during  the  session 
of  tlie  Senate. 

Question.  So  that  it  waa  not  under  the  civil- 
tenure  act  7 

Answer.  Not  as  I  understand  it. 

Mr.  EVART8.    It  would  not  be  a  suapen- 


then 


It  ^ 


3  during 


Mr.  EVART8.  It  was  not  in  the  ree  , 
and  the  civil-tenure  act  does  not  apply  to  the 
case.  [To  the  witness.]  Now,  sir,  this  oath,  for 
poijury  in  taking  which  he  waa  indictedj  as  you 
were  informed  by  the  indictment,  was  in  (  ' 
ing  the  oath  to  this  office  that  he  held7 

Answer.  Yea,  sir. 

Mr.  Manager  BUTLER.  I  object  to  what 
was  done  as  to  the  indictment  until  that  can  be 
produced. 

Mr.  EVARTS.  I  said  as  you  stated.^  You 
asked  him  the  question  whether  the  indict- 
ment was  not  for  taking  a  false  oath.  1  ask 
bim  if  that  false  oath  was  not  in  qualifying  for 
this  office  which  he  held  7 

The  Witness.     Yes,  air. 

Question.  And  in  which  jou  suspended 
him? 

Answer,  Yes,  sir :  that  is  what  I  understand. 

Mr.  BVARTS,     That  is  all,  sir. 

Mr.  Manager  BUTLER.  That  is  all  antil 
you  bring  the  indictmeot. 

Mr.  SHERMAN.  I  desire  to  submit,  if  the 
Senate  think  the  question  admissible,  this  ques- 
tion to  this  witneas,  or  any  other  member  of 
the  Cabinet  that  may  be  called.  It  may  be 
contravened  by  the  decision  already  made,  and 
I  should  like  to  have  the  question  decided  by 
the  Senate. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  question  proposed  by  the  Senator 
frMi  Ohio. 

The  Secretary  read  as  follows : 

State  if,  after  the  2A  iff  March,  1867.  the  date  of 


coin  were  iDoIudedw 


B  provisons  of  that  act, 

tho  Cabinet  for  aiBonsaion;  and  if  bo, 
what  opinion  was  given  on  this  qnestion  b?  mem- 
bers of  the  Cabinet  to  the  President. 

Mr.  Manager  BINGHAM.  We  desire  to 
object  to  that  on  the  ground  of  its  incompe- 
,tency,  and  that  we  deem  it  directly  within  the 
ruling  of  the  Senate  twice  or  three  times  made 
this  day 

Mr  Manager  BUTLER.  The  very  same 
question  waa  voted  upon. 

Mr  Manager  BINGHAM.  The  very  same 
qufstion 

Mr  SHERMAN.  I  should  like  to  have  the 
question  taken  by  the  Senateupon  that  by  yeas 
and  nays 

Mr.  HOWARD.    I  raise  a  question  of  order 


upon  that  question  of  the  Senator,  that  it  haa 
been  once  decided  by  the  Senate. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  no  doubt  that  the  question  may  he  prop- 
erly put  to  the  witness.  Whether  it  shall  be 
answered  isaquestionfor  the  Senate  to  judge. 

Mr.  Manager  BU.TLER.  I  should  like, 
before  that  question  is  put,  to  have  the  ques- 
tion which  waa  decided  by  the  Senate  to-aay, 
the  third  question  I  think  it  is,  read  from  the 
minutes.  It  was  an  offer  covering  exactly  the 
same  ground. 

The  CHIEF  JUSTICE.  The  offer  will  be 
read. 


the  two. 

Mr.  CONNESS  and  others.     I  object. 

Mr.  CONKLING.     Let  ns  hear  that  offer 

The  CHIEF  J  USTICE.  The  Secretary  will 
read  the  offer  to  prove,  the  reading  of  which 
is  requested  by  Mr,  Manager  Butler. 

The  Secretary  read  as  follows : 
We  offer  fo  prove  that  at  the  meetings  of  the  Oab- 
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ippreval,  the  advice  of  tho  Cabinet  in  regard  U> 
lame  was  aslied  by  the  President,  and  given  by 
Cabinet,  and  thereupon  the  question  whether 
Stanton  and  the  other  SeoretarioB  who  bad  re- 
ed their  appoini         •     "         ■■     t. 


il&om 


jn  the  President's  1 

.-ted  by  said  act,  wa 

expressed  that  the  Secre- 


V  Mr.  Linooln 


wiUiia 


Mr,  JOHNSON.  I  aak  that  the  question 
propounded  hy  the  Senator  from  Ohio  shall 
now  be  read. 

The  Secretary  read  the  question,  as  follows; 

State  if,  after  the  2d  of  March,  1S67,  the  date  of  tha 
passaSD  of  the  tsnnre-of-office  act/ the  question 
whether  the  Seorelaries  appointed  by  President  Lin- 
coln Here  incinded  within  the  proviEiona  of  that  act, 
carne  befbre  the  Cabinet  for  disouseion;  and  if  so,  what 
opinion  was  ^ven  on  this  question  by  members  of 
the  Cabinet  to  the  President? 

Mr.  PBERY.  I  call  for  the  yeas  and  nays 
on  that  question. 

The  yeas  and  nays  were  ordered  ;  and  being 
tSiken,  resulted — yeas  20,  nays  26  ;  as  follows : 

YEA8  — Messtb.  Anthony,  Bayard,  Buokalew. 
Davis,  Dtion.  Dooliltle.  Fessenden,  Fowler,  Grimes, 
Hendricks,  Johnson,  McCreery,  Patterson  of  Ten- 
nessee, Boss,  Sauleburv.  Sherman,  Trumbnll.  Van 
Winkle,  Vickera,  and  ■Willey-20. 

HAYS— Messrs.  Cameron,  Cattell.  Chandler.  Cole, 
Conkling.Connoss.Corbott.Crngin.Bdmnnda  Ferry. 
FrelinghuyseD,  I  Harlan,  Howard,  Howe,  Morgan, 
Morriil  of  Maine.  Morrill  of  Vermont,  Patterson  oi^ 
New  Hampshire,  Fomeroy,  fiamsey,  Stewoit.  Thayer, 
Tipton,  Williams,  Wilaon,  and  Yates-2a. 

NOT  VOTING-Messrs.  Drake,  Henderson,  Mor- 
toH,  Norton.  Nye,  Spragne,  Bnmner,  and  Wade— 8. 

So  the  question  waa  not  admitted. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, the  counsel  for  the  President  are  now 
able  to  state  that  the  evidence  on  his  part  is 
now  closed,  as  they  understand  their  duty  in 
the  matter.  The  conduct  of  the  proofe,  how- 
ever, has  been  mdnly  intrusted  to  Mr.  Staa' 
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berj,  both  on  the  part  of  the  counBel  and  for 
some  particular  reasons  in  reference  to  his 
previous  knowledge  concerning  the  conduct  of 
the  contl'aversy  and  the  matters  to  be  given  in 
evidence  which  belonged  U>  his  official  famil' 
iarity  with  them.  Mr.  Stanbery's  health,  we 
are  aorry  to  say,  is  etill  such  as  to  have  pre- 
cluded enjthiag  like  a  seiioua  conference  with 
them  since  he  was  taken  iil.  We  submit  it, 
therefore,  to  the  Senate  that,  upon  such  con- 
sideration, it  h  poBsible  some  other  proof  ma; 
need  to  be  offered.  We  do  not  at  present  ex- 
beet  that  it  will  be  aO. 

Mr.  JOHNSON.    Mr.  Chief  Justice,  I  ask 
the  Managers  if  the;  have  an;  proof  bo  offer 
to-day? 
_  Mr.  Manager  BUTLER.     Not  till  the  other 
side  get  through. 

Mr.  JOHNSON.  I  moYe,  then,  that  the 
court  adjourn  until  eleven  o'clock  on  Monday. 

Mr.  EVARTS.  Mr.  Chief  Justice,  we  have 
made  this  announcement.  We  sappose  our- 
selves to  be  through.  I  have  only  atated  that 
in  the  absence  of  Mr.  Stanbery,  it  may  be  pos' 
sible  that  some  further  evidence  may  need  to 
be  offered,  which  we  do  not  at  all  expect. 

Mr.  Manager  BUTLER.  When  yon  are 
entirely  through  we  will  eommence. 

The  CHIEF  JUSTICE.  The  Senator  from 
Maryland  moves  that  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn  until  Monday 
at  eleven  o'clock, 

The  motion,  was  ap'eed  to ;  and  "the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned. 

Monday,  April  20,  1868. 
The  Chief  JusticeoftbeUnitedStotestook  the 

The  usnal  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery, appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  the  House  of  Representa- 
tivea,  as  in  Committee  of  the  Whole,  preceded 
by  Mr,  B.  B.  Wasebdrnb,  chairman  of  that 
committee,  and  accompanied  by  the  Spe 
and  Clerk,  appeared  and  were  conducted  ti 
seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  Saturday's  prooeedint 

The  Secretary  proceeded  to  read  the  J 
nal  of  the  Senate  sitting  on  Saturday  last  for 
the  trial  of  the  impeachment!  but  before  con- 
cluding was  interrupted  by 

Mr.  STEWART,  I  move  that  the  further 
reading  of  the  Journal  be  dispensed  with. 

The  CHIEF  JUSTICE.    If  there  be  no  ob- 
jection it  will  be  BO  ordered.     The  Chair  hears 
no  objection.    It  is  so  ordered.    Gentlemen  of 
counsel  for  the  President,  do  you  psopoi 
pat  in  any  furtjiiei  evidence  ? 


Mr.  CURTIS.  No,  Mr.  Chief  Justice  ;  we 
consider  that  we  have  closed  the  evidence  on 
the  part  of  the  defense.  v 

The  CHIEF  JUSTICE.  Do  the  honorable 
Managers  propose  to  put  in  any  rebutting 
evidence  ? 

Mr.  Manager  BINGHAM,  As  we  are  ad- 
vised at  present,  Mr,  President  and  Senators, 
we  may  desire,  in  case  one  or  two  witnesses 
Eubptenaed  early  in  this  trial  should  appear, 
to  call  them.  I  will  desire,  however,  to  consult 
my  associates,  two  of  whom  are  absent  and  who 
ore  expected  within  afew  minutes  at  the  table, 
in  regard  to  anyfurther  statement  about  it. 

The  CHIEF  JUSTICE.  In  case  the  hon- 
orable  Managers  desire  to  put  in  further  evi- 
dence afterthe  argument  it  will  be  necessary  t« 
obtain  an  order  of  the  Senate ;  at  least  it  would 
be  proper  to  obtain  such  order  before  the 
argument  proceeds. 

Mr.  Manager  BINGHAM.  I  wish  to  be 
understood  as  suggesting  to  the  presiding  officer 
of  the  Senate  that  I  desire  to  consult  my  oaso-- 
elates  further  about  it. 

The  CHIEF  JUSTICE.    Certiunly. 

Mr.  Manager  BINGHAM.  So  far  as  the 
order  is  concerned,  I  took  it  for  granted  that 
upon  the  suggestion  made  at  the  time  the  evi> 
dence  was  closed  on  the  piwt  of  the  Managers 
it  would  be  competent  for  us  without  further 
order,  if  these  jiitnesses  should  appear,  to  in- 
troduce them  upon  the  stand,  because  the  Sen- 
ate will  recollect,  although  1  have  not  referred 
myself  to  the  Journal  of  proceedings  since,  it 
was  stated  by  my  associate  Manager,  Mr.  But- 
LBB,  in  the  hearing  of  the  Senate,  that  we  con- 
sidered our  case  closed,  reserving  our  right  to 
call  rebutting  testimony  or  to  offer  some  docu- 
mentary testimony  that  might  have  escaped  our 
notice.  Some  such  statement,  I  believe,  was 
entered  upon  the  Journal. 

Mr.  JOHNSON.  I  am  not  sure  that  I  heard 
correctly  the  honorable  Manager.  I  rise  merely 
for  the  puqiose  of  inquiring  whether  the  Man- 
agers desire  to  have  the  privilege  of  offerii^ 
evidence  after  the  argument  begins  7 

Mr,  Manager  BINGHAM.  Not  as  at  pres- 
ent advised,  although  on  that  subject,  as  doubt- 
less is  known  to  honorable  Senators,  in  pro- 
ceedings of  this  sort,  (though  I  am  not  prepared 
to  say  that  it  Las  happened  in  this  country ;  I 
am  not  sure  but  it  did,  however,  in  the  case  of 
Justice  Chase,)  such  orders  have  been  made 
after  the  final  argument  has  been  opened.  I 
am  not  advised,  however,  that  the  Managers 
have  any  desire  of  that  sort.  I  wish  it  to  be, 
understood  simply  by  the  Senate  that  there  are 
one  or  two  witnesses  who  were  deemed  im- 
portant on  the  part  of  the  Managers  who  were 
earlysnbpcEnaedtoattend  this  trial,  and  neither 
of  whom  we  have  been  able  yet  to  see,  although 
we  are  advised  that  Ihej  have  been  in  the  cap- 
ital for  the  last  forty-eight  hours,  or  twenty- 
four  hours  at  least. 

Mr.  YATES.  I  do'not  still  understand— I 
could  not  hew  the  Manager— whether  he  pro- 
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pOBes  to  introduce  evidence  after  the  exainin- 
Btion  is  closed  and  after  tlie  argument  begins. 

Mr.  MsDUger  BINGHAM.  As  at  present 
adTieed,  we  nave  no  purpose  of  the  sort.  I 
onlj  made  the  remarli  I  did  in  response  to  the 
honorable  gentleman  firom  Marjland.  I  do 
not  know  wTiat  may  occur  in  the  progress  of 
this  trial,  and  I  do  not  wish  to  be  ooneluded  by 
any  statement  I  have  made  here  touching  the 
rights  of  the  people  under  the  usage  and  prac- 
tice in  proceedings  of  this  kind, 

Mr.  JOHNSON.  I  do  not  think  there  ia 
any  eucb  practice  in  tbe  United  States. 

After  a  paiwe, 

Mr.  Manager  BUTLER.  I  desire,  Mr.  Pres- 
jdent,  to  offer  the  Journal  of  Congress  of 
I774-7E,  of  the  First  Congress,  pages  121-22, 
which  is  a  report  of  the  committee  appointed 
to  draft  a  commission  to  the  General,  George 
Wnsliington,  who  had  just  been  theretofor 
appointed : 

"  Satuiuht,  Jvne  17, 1775. 

■'The  oommitteB  appoinled  to  draft  a  flmnmie- 
sion  to  the  General  reported  the  same.  Which,  being 
fBBdby  pursgroiphe  and  debated,  wu  a«reea  to  aa 
follows! 

"The  delegates  of  the  Uni 


LIB.  the 
69  orf<  eW  (;aatl^ltenu«nif  Susseioni^t' 

"  To  Geoege  WiSHiHotoN,  esq. : 

"  We,  reposing  special  trust  and  conGdenca  In  yov 
paliiotiem,  yalor,  oonduct,  and  fidelitr.  do.  br  thes 
presents,  constitate  and  appoint  jon  U>  be  Uener- 
--"'■-- '--'-  "'"itof  thoArmToftheUnit 


and  Cpmniander-in-Chlel 


United 


I'aised  bf  them,  atid  of  all  othera  who  shall  volantarllr 
offer  their  service  and  join  the  said  Arm; for  the  de- 
fenee  of  AmerioBn  libertr,  and  for  repelling  erery 


SEM 


"  And  we  do  also  enjoin  and  require  yc 


in  exeootiilE  the  tood  tnut  reposed  in  you,  by 
sing  etrict^woiplina  and  order  to  be  observed  in 
■Aru^,  Blia  thatthe  laWen  be  duly  exercised  and 


id^i 


ided  With  idlADnTeiiieittliecSuaTieB. 
and  you'ftra  to  retoltfe  your  sondact  in  erery  re- 
spect by  the  rules  and  a!»dpliiie  of  wars,  (as  here- 
with given  you^  and  pnnctnally  to  observe  and  follow 
sucU  ordereanddireotions.  ftomtimeto  time,  as  yon 
shall  receiie  ^am  this  or  a  future  Congress  of  these 
United  ColoRiee  or  Coinmittee  of  Congreas. 

"This  commission  to  continue  in  force  until  re- 
voked by  this  or  a  future  Congress. 

"  By  ordorof  the  Congress.'' 

The  point  to  which  I  offer  this  is  that  this  is 
tho  only  form  of  commission  ever  prescribed 
by  law  in  this  country  to  a  military  officer,  and 
in  drafting  commissions  under  the  ConstitU' 
tion  of  the  United  States  "  the  pleasure  of  the 
President' '  was  inserted  instead  of ' '  tbe  pleas- 
ure of  Congress." 

The  CHIEF  JUSTICE.  Is  there  any  objec- 
tion?        , 

Mr.  CUETIS  and  Mr.  BVARTS.  No  ob- 
jection. 

Mr.  Manager  BUTLEB.    I  now  offer,  Ut. 


President  and  Senators,  a  letter  &om  the 
Treasuiy  Department  in  answer  to  what  has 
been  put  in  as  the  practice  of  the  Government 
to  appoint  officers  during  the  recess.  [The 
letter  was  handed  to  the  counsel  for  the  re- 
spondent.] It  is  one  of  a  series  of  letters 
which  were  not  brought  to  your  attention  in 
the  schedules  which  you  allowed  to  come  in. 
Only  so  much  of  the  practice,  as  I  charge,  as 
wouid  make  on  one  side  was  put  in. 

Erhe  letter  was  returned  to  the  Manager.] 
[r.  EVART8.  The  letter  we  do  not  con- 
sider as  applicable  to  any  point  that  we  have 
made  either  in  argument  or  in  evidence;  nor 
do  ne  regard  it  as  an  act  of  the  Treasury  De- 
partment, but  simpi;  as  an  expression  of  an 
opinion  of  the  then"  existing  Secretary  of  the 
Treasury.  It  is  simply  an  immaterial  piece 
of  evidence  ;  it  is  not  worth  while  to  occupy 


Mr,  Manager  BUTLEB.    lonlyaskwhether 
yon  object? 
Mr.  BVARTS.    I  have  stated  all  I  have  to 

Mr.   Manager  BUTLER.    You  do  not. 

Mr.  EVAETS.  No.  I  have  suted  what  it 
applied  to. 

Mr.  Manager  BUTLER.  Very  well.  I  will 
read  the  letter: 

TheisSBT  DErAKTHEIlT,  AugKttSS,  1S59. 

Sm:  Your  letter  ottlielStbinstBnt,recommeBdiaE 
William  Irving  Crandall  for  the  appointment  of 
surveyor  of  tbe  oustoms  at  Chattanooga.  Tenneaiae. 
is  recetTcd.  The  ofBce  not  having  been  Illsd  betbre 
the  adjournment  of  the  Senate,  it  most  neoMasnly 


i  have  the  honor  tobe,  very  respectfully, your  obe- 
ent  servant.  JAMS  GUTHRIE, 

Secretani  of  He  Treaiurv. 
Hon.  J.  H,  Smith,  Charleilon,  Souik  Oarolma. 

After  a  pause, 

Mr.  Manager  BUTLER.  If  the  President 
will  grant  me  a  moment.  Mr.  Randall  did  not 
bring  tbe  papers  which  I  called  for  to  me  until 
since  we  nave  come  into  the  Senate,  and  I 
want  to  examine  them  to  see  what  I  will  and 
what  I  will  not  offer,  [After  an  examination 
of  the  papers.]  Mr.  Randall,  jou  will  take 
the  stand. 

Alesander  W.  Randall  examined. 

By  Mr.  Manager  Builkr: 

Qiieslion.  Had  you  any  copy  of  the  indict- 
ment agamat  Foster  Blodgett  on  file  in  your 
office? 

A)uuier.  What  purported  to  be. 

Question.  When  was  it  made? 

Anewer.  That  I  cannot  tell  you  ;  I  suppose 
abontthetime  the  original  copy  was  filed  there. 

Question.  Have  you  produced  it  here? 

Jnsirer.  No,  sir. 

Queetion.  What  did  you  do  with  it? 

Answer.  It  is  in  the  office. 

Question.  Have  jou  produced  copies  here  ? 

Answer.  Yes,  sir;  there  is  a  copy  there 
before  you. 

QuMtion.  A  copy  from  where? 
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Answer.  From  the  Treaaury  Department. 

Qufgiion.  Whj  did  joa  not  produce  thecopy 
ftora  your  office,  as  I  asked  jou  ? 

Answer.  Because  that  would  not  prove  any- 
thing; I  coald  not  certify  that  it  was  a  copy 
without  having  the  original. 

Question.  Have  you  produced  the  original? 

Ansiver.  luDderstanditisherc.  The  reason 
I  did  tiot  produce  it  was  I  understood  it  was 

Question.  Where? 

Answer.  Before  some  committee.  It  was 
?ent  up  here  with  the  ease.  The  letter  of  Mr. 
McCnlloch  there  explains  that. 

lotion.  The  letter  of  Mr.  McCnlloch  ei- 
plams  abont  Mr.  Hopkins's  case,  which  I  do  not 
mean  to  put  in ;  but  I  mebn  now  to  deal  with 
■Mr.  Blodgett'acase? 

Answer.  You  will  find  the  copy  of  two  in- 
dictments fastened  together  in  the  original  aa 
ihej  are  there,  and  I  understand  they  are  here. 
That  is  the  reason  I  did  not  bring  that,  for  I 
could  not,  withoDt  the  original,  certify  that  it 
was  a  copy. 

Qiiestion.  And  you  got  a  copy  from  the 
Treasury  Department  this  morning? 

Answer.  Yea,  sir. 

Qaesd'on.  Which  yon  produce  here,  but  do 
not  from  yonr  own  oEEce? 

Answ&:  No,  sir;  I  do  not  produce  that  be- 
cause I  could  not  certify  without  having  the 
original  that  it  was  a  true  copy;  and,  under- 
standing the  others  were  here  in  the  Senate,  I 
did  not  bring  it. 

Qweslion.  But  yon  brought  this  copy? 

Answer.  I  had  forgotten  how  the  case  came 

Mr,  Manager  BUTLER,  (to  the  counsel  for 
the  respondent.)  Gentlemen,  I  will  detach 
theee,  or  only  put  in  one  paper,  just  as  jou 

Mr.  EVARTS.     Of  course,  we  understand. 

Mr.  Manager  BUTLBE.     I  do  not  care  to 

go  throughdetaohing  the  copy  in  this  one  case. 

Mr.  EVARTS.    It  is  Mr.  Blodgett's  indiet- 

Mr.  Manager  BUTLER.  _  Yes,  sir.  I  now 
offer  simply  the  indictment  in  Blodgett's  ease, 
which  1  w:ll  read,  ivithout  detaching  it  from 
the  other  paper: 

Ukitbd  States  or  AueazcK. 

SoiUhfm  IHetrid  ofGfeoTffia^ 

District  court  of  the  Unitei  States  far  the  southern 
district  of  Ococgia. 

KOYEMBEB  TeBM,  1S6T.  A.  D. 

The  Brand  jurors  of  the  United  States,  ehpsen. 


:tad,  and  St 
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■ict  of 


:Dof  theiudeouth- 


Georeia,. ss~—v ;j-; l"  —  j — -■■--— 

for  the  United  States' and  for  the  body  of  tbe  SMd 
district  npon  thdr  oatbs; 

Fresent:  thatheretofore,  thatis 
dar  of  July,  In  the  year  ot^  our  Loi 
Blodiett,  of  the  city  of  Augusta  an 
mand,  in  the  State  of  GcoTEia,  smi 
district  of  GeorKia  aforesaid,  was 
President  of  the  United  States  to  tl 

postmaator  at  Augusta  aforesaid,  tl . 

{a  to  aay,  the  ofliee  of  deputy  postmaster,  being  an 
offloe  of  profit  under  the  Government  of  the  United 


appointed  by  the 

le  office  of  deputy 

aaidolHoe,  thf' 


before  he.  the  said  Foster  Blodgett,  was  entitled  to 
au>-  salary  or  other  emolnmenta  ariaing  from  the  said 
office,  to  wit,  the  office  of  dwnty  postmaster  attire- 
audi  he.  the  said  Foster  BIbdiett,  was  then  and 
there  required  bylaw  to  take  and  ntbnnibe  the  oath 


,  forth,  the  Slid  oatb  baing  by  law 

'        issory  to  be  taken  and  sub- 

lid  Foster  Blodgett.  I  '    - 


said.  and.  being  so  feauired  hy  law.  he,  iSi 
ter  Blodgett,  came  in  hia  own  proper  person  oeiore 
David  8.  Roath.  a  jadge  of  the  court  of  ordinary  for 
the  oounty  of  Richmond,  in  the  Stale  of  Georgia  and 
within  tbs  district  aforesaid,  and  within  thojurisdio- 
tion  of  this  court,  on  the  6th  day  of  September,  in 
the  year  of  our  Lord  1366,  at  Augusta  aforesidd, 
within  the  oounty.  State,  and  district  aforesaid,  and 
then  and  there  was  duly  sworn  and  tookhis  corporal 
oath  before  the  said  David  S.  aoath,  a  judge  of  the 

■      *        -'  -       ..  .         "^^^  tintnnA    IT,  41, a 


kfbreuidihe 
d  Uiere  dnl 


theeaid 


of  ordinary  for  the  eo 

State  of  Georgia  and  distri 
David  S.  Boath.  being  t^en 

iaed  by  law,  and  having  the .„.. — _„ 

competent  power,  to  odmiDister  the  ttii  otxk  to  the 
said  Foster  Blodgett  in  that  behalf,  and  that  there- 
npon  the  said  Foster  Blodgett,  havlDg  so  sworn  as 
afbresMd.  and  not  baring  the  aax  of  GTod  before  his 


,  ^utharing  been  moved  and  seduced  by  the  in 

stigatiou  of  the  devil,  then  and  fliBte,  to  nit,  on  the 
day  and  year  aforesaid  and  at  the  place  lust  afore- 
said, before  tha  said  David  S.  Boath,  judge  of  tba 
court  of  ordinal?  as  oforesAitU  (be,  the  said  Eoath, 
having  then  and  there  compel«nt  authority  to  ad- 
minister the  said  oath  as  a&resaitl,}  upon  his  oath 
aforesaid,  sworn  to  before  the  s^d  David  S.  Roath, 
on  the  5th  day  of  September,  in  the  year  of  onr  Lord 
1S66,  falsely,  willfully,  and  corruptly  did  swear  to  the 
purport  and  effect  following,  that  is  to  soy: 

"T,   Foster  Blodgett,  (meaning  the  said  Foster 
Blodgett,)  being  appomted  deputy  postmaster  at 


rgia.  do  s« 


nthe  V 


y  of  Rid 


0  the  establish- 


United  States^  and  that  I  will  honestly  ai 


ToInntarilT  bor 

.DealharebeBnadUH 

that  I  hare  volnntaiily  glTon  no  ud,  ooi 


.aiUientheroDft 


eounsel,  or  eneaDtagement  to  persons  engaged  in 
armed  hostility  thereto  t  that  I  Qare  nuther  sought 
nor  accepted  nor  attempted  to  ezenlsa  thsfnnetiona 
of  any  omco  whatsrer,  under  any  aathority  or  pre- 
tended anthority.in  hoatUtty  to  the  United  States; 
that  I  have  not  yielded  a  Tolnntuy  support  to  any 
pretended  irovemment^  authority,  power,  or  consti- 
tution within  the  United  StatBS  hostile  or  inimical 
"'   fartberswearthattothebeet  of  my 


faith  and  allegiance 
obligatioB  freely,  wi" 


1 1  will  b 


It  all 


)  the  same;  that  I  take  this 

r—r ion;  and  that  I  will  wdt  and  faith- 

ftilly  discharge  the  duties  of  the  ofSee  on  which  I 
am  about  to  enter;  so  help  me  God." 

Whereas  In  truth  and  in  fiiot,  the  said  Foster  Blod- 
gett before  the  time  of  taking  tba  said  oath  as  afore- 
said, had  voluntarily  home  arms  against  the  United 
States  afijresaid.  he  the  said  Fo^n  Blodgett  having 
been  at  that  time,  that  is  to  soy,  at  the  rime  when  be 
bore  arms  as  albreaaid,  a  oiUoenof  the  United  States 
afores^ ;  and  whereas  in  troth  and  in  that  he  the 
said  Foster  Btodgett  bring  a  ritlien  aa  aforesaid,  be- 
fore that  time,  that  is  to  soy,  before  the  time  of  the 
taking  of  the  oath,  voluntarily  had  given  aid  to 
persons  engaged  in  armed  bosdlity  to*  the  United 
Stated  aforesaid,  and  had  TOluntarily  as  aforesaid 

persona  engaged  in  arm  A 'hostility  to  the  United 
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..^  .ju...^..  — . had  before  tha . „ 

to  BDj  before  the  time  of  the  taking  of  the  said  oath 
asalbresaid.  accepted  aaoffice.to  nit,  the  of&ce  of  the 
captaincy  of  aa  Brtilleir  compuu'  in  the  lerviiis  of 
and  andar  the  anthority  of  the  lo 'Sailed  eonfidsrate 
States,  the  so-called  eaafMetate  StAtn  brang  then 
and  CheFo  an  anthori^  or  K  protended  euthorit;  in 
hoBtilityto  the  United  Statea^miiid!  ondirbereas 
in  trathandfaflt  he,  the  said  Foster Blodgett.being 
a  cltisen  as  aforesaidi  had  befare  that  time,  that  ia 
to  eaj.  before  the  timeof  the  taking  of  the  said  onth, 
yielded  B  volnntar;  support  to  a  pretended  e:ovem- 
ment  of  Georgia,  the  same  being  at  that  time,  that 
is  to  say  at  thetimehe.iiaid  Faster  Blodgett, yielded 
a  Tolantary  aoppoit  thereto,  a  preteaded  anthority 
in  poner  within  the  UnitedStatesandboiUlethetelo. 
And  so  the  ijaoa  Bfonaud,  upon  their  oaths  afore- 
Bsid,  do  say  Uiat  Uieield  I'aater  Blodsett,  b7  bis  oath 
aforesaid  taken  and  robMilbed  on  tnedv  and  year 
aforesud.  by  DaTid  B.  Koitli,  a  Jndea  <»  the  eonrt 
of  ordinary  aa  aforea^d,  folaely,  wlllftilly,  and  eor- 
rnptlj,  in  man: —  — '  ' ' '^  '-'   ~  "-- 

dietion  of  this 
perjury,  eontrar 

dignity  of  the  if 


Indorsement. 
United  States  of  America,  Southern  District  o 
Seorgia.  United  States  District  Co     '    '' 


>  Indictment  for  perjary. 
tt,  Ambrose  R. 


HENEY  BINQHAM,  fbrenuu 
SATANHiB.  November  26, 1: 


Mr.  JOHNSON.  Does  it  charge  that  he 
WAS  a  captain  in  the  rebel  aervice? 

Mr.  Maoaget  BUTLER.  He  was  charged 
with  being  a  captain  in  a  volunteer  company, 
[To  the  witness.]  Now,  Mr.  Randall,  upon 
notiee  which  jon  have  put  in  as  given  to  Mr. 
Blodgett  being  sent  to  him,  did  he  return  an 
answer,  and  is  this  paper  that  answer  or  a  cop; 
of  it?     [Handing  a  paper  to  the  witness.] 

Answer.  These  are  copies  of  the  papers  that 
are  on  file.  I  can- only  swear  to  them  as  copies 
of  papers  on  file,  I  believe  these  are  correct 
copies. 

Question,  And  that  is  a  copy  of  his  answer  7 
Will  you  look  at  it. 

Answer.  Tea,  sir,  I  have  read  it  all  over ; 
I  think  it  is. 

Question.  The  notice  left  here  on  the  3d  of 
January,  we  have  learned  by  the  paper  which 
was  put  in  on  Saturday? 

Ansaer,  I  think  it  was  the  3d  of  January. 

Question.  And  on  the  10th  he  returned  this 


Mr.  BVART8.  Onemoment,  Mr,  Manager. 
We  sapposo  that  there  is  no  inquiry  before  this 
Senate  sitting  as  a  court  of  impeachinent  aa  to 
the  truth  of  the  chaises  a^inst  Mr,  Blodgett, 
nor  as  to  his  defenses.  We  put  in  evidence 
nothing  but  the  official  action  of  the  Govern- 
ment through  the  Post  Office  Department,  and 
that  only  in  answer  to  an  oral  statement  eon- 
cerningjt  which  Mr.  Blodgett  had  himself  given. 
Now,  the  Manager  brings  in  the  indictment, 
and  having  got  that  in  claims  the  right  to  repel 
it  and  thus  produce  evidence  on  bath  sides  of 
the  question  of  the  reason  of  Mr.  Blodgett's 
suspension.  We  Eubmit  to  the  Senate  that  the 
proof  is  irrelevant. 

Mr.  Manager  BUTLEE.  Mr,  President,  the 
case  stands  thus;  Mr,  Foster  Blodgett,  who  is 
mayor  of  the  city  of  Augusta,  appointed  by 
General  Pope,  and  a  member  of  the  constitu- 
tional convention 

Mr.  EVAETS.  No  part  of  that  statement 
is  in  evidence. 

Mr.  Manager  BUTLER,  I  propose  to  put  it 
iu  evidence,  and  am  stating  my  case.  I  have  got 
it  all  here.  He  was  a  member  of  the  constitu- 
tional convention  and  an  active  Union  man 

The  CHIEF  JUSTICE.  ThehonotableMan- 
ager  will  please  reduce  his  offer  to  prove  to 
writing. 

Mr.  Manager  BUTLER.  ,1  will  after  I  state 
the  grounds  of  it.     I  will  put 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  ought  to  be  reduced  to  writing  now, 
in, order  that  the  Senate  may  pass  upon  the 
question  whether  they  will  receive  theevidence. 

Mr.  Manager  BUTLER.  They  eaonot  until 
I  make  the  statement,  sir. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  the  same  rule  which  was  applied  to 
the  counsel  for  the  President  yesterday  ought  to 
be  applied  to  the  honorable  Managers  to-day. 
The  Managers  should  state  in  writing  the  nature 
oftheevideneewhichtheyproposetointrodnce, 
and  the  Senate  can  then  pass  upon  the  question 
whether  they  desire  to  hear  evidence  of  that 
description, 

Mr.  JOHNSON.  Does  the  Manager  pro- 
pose to  offer  that  paper  in  evidence  itself? 

Mr,  Manager  BUTTER.     I  do. 

Mr.  JOHNSON.     And  nothingelse? 

Mr,  Manager  BUTLEE,  I"  proposeHo  offer 
something  else  besides.  At  present  I  propose  to 
offertbis,  and  itis  the  first  time  any  counsel  has 
been  thus  stopped,  I  assume,  Mr.  President — 
I  never  have  assumed  any  different — that  the 
same  rule  will  be  applied  to-day  as  yesterday. 
I  do  not  want  to  be  understood  as  asking  any- 
thing different. 

The  CHIEF  JUSTICE.  The  honorable 
Manager  appears  to  the  Chief  Justice  to  ba 
making  a  statement  of  matters  which  are  not 
in  proof,  and  of  which  the  Senate  has  as  yet 
heard  nothing.  He  slates  that  he  intends  to 
put  them  in  proof.  The  Chief  Justice  there- 
fore requires  that  the  natureof  the  evidence  that 
he  proposes  to  put  before  the  Senate  shall  ba 
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reduced  to  writing  as  has  been  daue  hereto- 
fore. He  will  make  the  ordinary  offer  to  prove, 
and  then  the  Senate  will  judge  whether  they 
will  receive  the  evideneaor  not. 

Mr.  Manager  BUTLER.  I  was  trying  to 
state  that  this  was  a  part  of  the  record  pro- 
duced by  the  other  side.  It  is  the  first  time,  I 
have  a  right  to  say,  that  any  counsel  has  been 
interrupted  in  this  way.     This 

The  CHIEF  JUSTICE.  Does  the  honor- 
able Manager  decline  to  put  his  statement  in 
writing? 

Mr.  Manager  BUTLER.  lamnotdeclining 
to  put  the  statement  in  writing,  sit. 

The  CHIEF  JUSTICE.  Then  the  honor- 
able Manager  will  have  the  goodness  to  put  it 

Mr.  Manager  BUTLEB.  I  can  do  it,  sir, 
by  tahing  sufficient  time. 

The  CHIEF  JUSTICE.  It  will  be  allowed. 

The  proposition  having  been  reduced  to 
writing, 

Mr.  Manager  BUTLEB.  This  is  the  offer, 

We  offor  to  stow  that  Foator  Blodgctt,  the  mayor 
of  Augusta,  Geowfia,  nppointed  by  Cleneral  Pope, 
and  a  member  of  tbs  eanatitntional  oonvenlioa  of 
OeorgU.  being,  beoanee  of  his  loyalty,  obnoxious  to 
somejiorUonuftheaitlEenBlatelrm  rebellion  against 
the  IJniCed  States,  br  the  tostimoay  of  snch  oitixens 
an  indictment  was  Btoonred  to  be  found  aninst  him  ; 
that  said  intUotm^  being  sent  to  the  FoBtmastBr 
General,  ho  thereupon,  without  authority  of  Inw.  sus- 
pended said  Foater  Blodsetfc  from  office  indefinitely, 
without  any  other  eompl^nt  against  him  and  with- 
out any  hearing  and  did  not  send  to  the  Senate  the 
report  ofeuctasuBpenilonithe  office  being  one  within 
the  appointment  of  the  FieaidenC  bv  and  with  the 
advice  and  oonaent  of  the  Senate:  this  to  be  proved 
in  part  by  the  answer  of  Blodeett  to  the  Postmaster 
GleDeral'Biiottaeof  Buoh  suapeneion.  being  a  portion 
of  the  papars  on  file  in  the  Post  Office  Department 
upon  which  the  action  of  the  Postmaster  Qeneral 
was  taken,  a  portion  of  which  have  bean  put  in  evi- 
dence hj  the  oounsel  of  the  President,  and  that  Mr. 
Blodgett  is  shown  by  the  evidence  in  the  record  to 
bave  always  been  friendly  to  the  United  States  and 

That  ia  the  offer.  On  this  we  wish  to  be 
heard  at  siieh  time  as  the  Chair  will  permit. 

Mr.  EVARTS.  We  object  to  the  evidence, 
Mr.  Chief  Justice  and  Senators,  as  being 
wholly  irrelevant  to  this  case.  The  evidence 
concerning  Poster  Blodgett  was  produced  on 
the  part  of  the  Managers,  and  on  their  part 
was  coijfined  to' his  oral  testimony  that  he  had 
received  certain  commissions  under  which  he 
held  the  ofEee  of  postmaster  at  Augusta;  that 
he  had  been  suspended  in  that  office  by  the 
Executive  of  the  United  States  in  some  form 
of  its  action,  and  there  was  a  superadded  neg- 
ative eonclueion  of  his  that  his  case  had  not 
been  sent  to  the  Senate.  In  taking  up  that 
case  the  defense  offered  nothing  but  the  official 
action  of  the  Post  OfEce  Department,  coupled 
with  the  evidence  of  the  head  of  that  Depart 
ment  that  it  was  his  own  act,  without  previous 
knowledge  or  subsequent  direction  of  the  Pres- 
ident 01  the  United  States.  In  that  official 
order,  thus  a  part  of  the  action  of  the  Depart- 
ment, it  appears  that  the  ground  of  it  was  an 


indictment  against  Mr.  Blodgett.  *A  conpl^ut 
was  made  that  that  indictment  was  not  pro- 
duced. The  Managers  having  procured  it, 
having  put  it  in  evidence,  they  now  propose  to 
put  in  evidence  bis  answer  to  that  indictment 
or  to  the  accusation  made  before  the  Postmas- 
ter General. 

Mr.  Manager  BUTLER.  I  know  you  do  not 
mean  to  misstate— -his  answer  to  the  Postmas- 
ter General's  notice,  not  to  the  indictment^ 

Mr.  EVARTS.  His  answer  to  the  accusa- 
tioQ  and  the  evidence  concerning  the  accusa- 
tion as  placed  before  the  Postmaster  General, 
I  understood. 

Mr.  Manner  BUTLER.  Not  an  answer  to 
the  indictment. 

Mr.  EVARTS.  An  answer  to  the  indict- 
ment BO  far  as  it  was  the  accusation  before  the 
Post  Office  Department.  I  understood  joa  to 
say  so  ;  that  is,  you  propose  to  prove  that  he 
was  friendly  to  the  United  States,  apd  always 
had  been,  notwithstanding  he  had  been  a  cap- 
tain in  the  rebel  Iroops.  I  understood  you  to 
say  so ;  and  now  the  honorable  Manager  states 
that  this  paper,  which  is  part  of  his  evidence 
to  sustain  Mrl  Blodgett's  loyalty  and  defeat  the 
accusation  against  him,  in  which  Mr.  Blodgett 
may  be  entirely  right  for  aught  I  know,  is  a 
letter  written  by  him  ten  days  after  his  suspen- 
sion; and  the  honorable  Manager  states  that 
that  letter  of  his,  written  to  the  Postmaster 
General  ten  days  after  his  suspension,  was  a 
part  of  the  papers  upon  which  the  Postmaster 
ijeneral  acted  in  suspending  him.  How  that 
could  be,  in  the  nature  of  things,  it  is  difficult 
for  me  to  see.  He  was  suspended  on  the  8d. 
Ten  days  after  he  wrote  an  answer  to  the  in- 
crimination ;  and  tbat  is  one  of  the  papers  on 
which  the  Postmaster  General  suspended  him, 

The  honorable  court  can  see  that  this  is  not 
evidence  introduced  by  us  in  disparagement  of 
Foster  Blodgett,  It  is  evidence  introduced  by 
us  to  show  the  action  of  the  Post  Office  De- 
partment in  the  suspension,  which  suspension 
the  Managers  had  put  in  by  oral  testimony ; 
and  under  cover  of  that  the  learned  Manager 
Hrst  seeks  to  introduce  the  accusations  against 
Blodgett,  and  then  to  rebut  them.  If  this  evi- 
dence ia  rightly  put  in  on  their  part  we  Of 
course  can  meet  it  on  ours ;  and  we  shall  have 
an  interesting  excursion  from  the  impeachment 
trial  of  the  President  to  the  trial  of  Mr.  Foster 
Blodgett  on  the  question  of  loyalty ;  and  I  am 
instructed  to  say  that  there  is  a  witness  in  the 
city  who  can  teatify  that  be  was  a  captain  in 
the  rebel  army  j  and  we  are  ready  to  go  on 
with  that  proof  if  it  is  desired. 

Mr.  Manager  BDTLBB.  Mr.  President  and 
Senators,  I  Hiink  now  it  will  not  be  out  of  any 
order  either  of  to-day  or  yesterday  or  the  day 
before  for  me  to  state  the  grounds  upon  which 
I  offer  this  evidence. 

Foster  Blodgett  was  called  here  to  show  that, 
holding  an  oince  which  required  the  advice  and 
consent  of  the  Senate,  he  nad  been  suspended 
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indefinitely  by  the  President  of  the  United 
States,  asheeuppoaed,  and  as  we  supposed,  on 
the  3d  of  January,  1868,  without  anj  fault  on 
his  part,  so  far  as  hia  official  duties  were  con- 
cerned, and  wilhout  any  adjudioation  or  con- 
viction of  any  crime,  and  a  man  placed  in  hie 
office  as  special  agent  with  the  same  ealarj  and 
a  little  more;  so  uiat  it  amounted  to  a  removal 
and  putting  in  a  man  into  tUe  office  as  now  ap- 


get  no  redress.     We  thought  that  upon  the 

goposition  that  the  President  desired  to  obey 
elaw,  except  that  he  wanted  to  make  a  case 
to  test  the  constitutionality  of  it,  this  was  quite 

Eertinent  evidence.  He  having  put  forward 
roadly  in  hia  answer  that  he  was  exceedingly 
desirous  to  obey  the  laws,  the  civil-tenure  act 
and  all  other  laws,  except  that  he  wanted  to 
make  a  case  to  test  the  constitutionality  of  the 
law,  these  facts  are  put  in,  and  these  facts  are 
yet  undisputed.  They  called  Mr.  Postmaster 
General  Randall  on  Saturday,  and  he  pro- 
duced, and  they  put  in,  a  letter  of  appointment 
of  one  Summers,  special  agent,  with  a  salary 
therein  set  out.  They  also  put  in  a  letter  in- 
forming Mr.  Blodgett  that  he  had  been  eus- 
pendedfroni  office.  Thatletter  states  precisely 
that  itwas  upon  an  indictment  forperjury,  not 
setting  out'the  indictment,  so  as  to  leave  us  to 
infer  that  Foster  Blodgett  had  in  some  contro- 
versy between  neighbor  and  neighbor,  or  citi- 
zen and  eitiaen,  somewhere  committed  willful 
and  corrupt  pedury,  and  that  itwas  so  heinous 
a'case  that  the  Postmaster  General  felt  obliged 
instantly  to  suspend  him  ;  and  it  was  a  case, 
he  said,  where  the  great  law  of  necessity  com- 
pelled him  to  suspend  him  at  once.  In  order 
to  meet  that  we  ashed  for  the  indictment.  We 
got  it  at  last  from  the  Treasury  Department,  a 
copy  of  it.  The  indictment  then  makes  cer- 
tain statements  against  Mr.  Foster  Blodgett. 
Now,  Mr.  Foster  Blodgett  instantly  upon  being 
notified — this  being  the  3d  of  January,  and  the 
papf  r,  which  I  shall  show  jou,  being  dated  the 
10th — seven  days  only,  three  from  ten  leaves 
seven,  not  ten,  Mr.  Counsel,  so  that  inadver- 
tences can  take  place  as  well  on  the  one  sideas 

the  other 

Mr.  EVERTS.  If  you  consider  it  material, 
I  will  retract. 

Mr.  Manager  BUTLER.  I  do  not  consider 
it  material  only  as  a  matter  of  correctneBs ; 
that  is  all.  As  I  say,  seven  days  afterward, 
being  in  Washington,  he  instantly  answers  and 
puts  on  file  his  justification,  that  this  was  all 
a  rebel  plot  and  treason  against  the  United 
States  in  fact..  Having  put  that  on  file,  that 
is  apart  of  the  case. 

Now,  I  have  not  said  to  the  Senate  that  this 
paper  was  that  upon  which  Mr.  Randall  acted 
m  suspending  him,  but  I  do  say  it  is  a  part  of 
the  proceedings  in  the  case,  and  it  is  a  paper 
on  which  Mr.  Randall  acted  in  not  returning 
that  suspension  throngh  the  Pre^deat  la  the 


Senate.  It  may  be  said  that  Mr.  Randall  had 
no  business  to  return  it  to  the  Senate.  He 
had  just  as  muck  business  to  return  it  to  the 
Senate  as  he  had  to  suspend  him. 

We  are  answered,  too,  that  they  put  in  only 
the  official  act  of  the  Department.  ■  I  had  the 
honor  to  explain  to  the  Senate  some  days  ago 
that  I  understood  an  official  act  to  be  that 
which  was  made  a  man's  duty  hy  law  to  do. 
I  never  understood  that  there  was  any  other 
official  act.  I  have  always  understood  that 
the  kind  of  acts  which  a  man  does  where  the 
law  does  not  require  him  to  do  them  are  offl- 
cioua  acta  and  not  official,  and  I  think  this 
was  the  most  officious  a«t  I  have  ever  known, 
one  which  the  Postmaster  General  says  there 
is  no  lawfor,  which  was  justified  by  no  statute. 
A  man  is  suspended;  his  reputation  is  ruined 
as  far  as  it  can  be ;  the  tribunal  the  law  has 
appointed  before  which  he  could  have  a  hear- 
ing, the  Senate  of  the  United  States,  is  not 
informed  of  it  in  the  regular  way.  It  aflecla 
the  President  of  the  United  States,  because  he 
was  informed  of  it  after  it  was  done,  and  ho 
has  taken  no  action;  and  then  when  we  put 
him  on  to  say  to  us  "  I  have  been  suspended 
and  cannoteo  before  the  Senate,"  the  answer 
is  what?  When  he  simply  says  that  the  an- 
swer is  to  put  in  the  fact  that  he  was  indicted 
in  order  to  blacken  his  reputation  and  send  it 
out  to  the  country, 

I  never  saw  Foster  Blodgett  until  the  day  he 
was  brought  upon  this  stand.  I  have  no  inter- 
est in  him  any  more  than  any  other  gentleman 
of  position  in  the  South.  I  put  it  to  you,  if 
you  had  been  treated  in  that  way  when  here  aa 
a  witness  under  the  summons  of  the  Senate  by 
the  Managers  of  the  House  of  Representatives 
totesUff  to  a  fact,  and  then  the  President,  after 
refusing  you  any  hearing  before  the  constitu- 
tional tribunal  and  legal  tribunal,  had  put  in 
the  fact  to  blacken  your  character  that  you  had 
been  indicted,  would  yon  not  like  to  have  the 
privilege  of  putting  in  at  least  your  answer  on 
record  in  the  case,  that  which  you  did  instantly? 
It  is  sMd  tobe  the  letter  of  Mr.  Blodgett.  True, 
it  is ;  but  it  also  contains  exhibits  and  other 
papers  which  establish  the  facta  beyond  con- 
troversy. 

It  is  said  here,  with  a  slur,  that  they  have 
got  a  witness  to  prove  that  he  was  in  the  rebel 
army.  I  do  not  doubt  it — plenty  of  them — 
whether  he  was  or  not.  But  what  I  say  is,  that 
he  was  only  a  captain  in  a  militia  company,  and 
called  into  service  and  bound  to  obey  the 
powers  that  be;  and  he  was  indicted  because  he 
yielded  to  the  power  of  the  State  of  Georgia, 
to  compel  him  to  hold  the  commission  ;  and 
taking  no  commission,  he  bad  either  to  go  or 
lose  his  life  ;  and  he  could  well  swear,  although 
he  went  as  a  militia  captain  into  the  service, 
that  he  did  not  voluntarily  go.  But,  however 
that  may  be,  he  has  a  right  to  have  before  the 
country  that  he  has  been  traduced — a  man 
among  his  neighbors  so  well  known  that  thej 
elected  him  to  make  the  constitutional  law  for 
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tiiem;  a  man  among  bta  neigliborB  so  well 
known  that  General  Pope  appointed  him  mayor 
of  this  very  town  where  he  held  the  office;  a 
man  so  well  known  that  when  the  State  of 
Georgia  BboU  come  here  and  demand  a  place 
in  this  Chamber  I  have  no  doubt  Foster  Blod- 
gett  will  come  and  take  hia  place  beside  the 
proudest  of  you. 

I  say  under  these  circumstances  I  feel  it  my 
duty  tg  put  this  testimony  before  yon ;  and  if 
the  mere  objection  is  want  of  relevancy  I  put 
it  as  a  matter  of  justice  to  a  witness  that  the 
HoaseofRepreaentativesbroughthereandwho 
is  now  being  oppressed  by  the  entire  power  of 
the  eKeoutive  Go  vernnjent  of  theUnited  Slates, 
who  has  been  confessedly,  without  law,  agMnst 
right,  suspended  from  his  office  and  so  removed, 
can  get  no  hearing  before  this  tribunal  or  any 
other,  because  the  President  controls  his  dis- 
trict attorney  and  he  cannot  get  a  trial  down 
there,  and  they  will  not.  report  him  up  here, 
and  he  cannot  get  a  tcial  here.  It  appeals  to 
your  justice.  I  do  not  propose  to  go  into  any 
Cicursion  in  trying  the  case  of  Foster  Blodgett. 
I  only  propose  to  put  in  all  the  papers  that 
were  on  file  in  the  Post  Office  Department 
about  this  case  that  bear  on  my  side  of  the  ease. 
They  have  put  in  such  papers  as  hear  on  their 
aide  of  the  case,  and  X  propose  to  put  in  such 
papers  as  bear  on  my  side  of  the  case  out  of 
uie  same  bundle,  that  they  shall  not  pick  out 
such  as  please  themand  have  them  put  in  with- 
out my  picking  out  and  putting  in  from  the  same 
bundle  such  asplease  us. 

Mr.  EVARTS.  We  do  not  pot  anything 
from  the  bundle.  We  put  in  merely  the  action 
of  the  Department.  You  have  taken  a  paper 
from  the  bundle  and  now  propose  to  put  in  an 
answer  to  it.  That  is  now  the  statement  of  the 
evidence.  We  have  as  little  to  do  with  and  as 
little  care  for  Foster  Blodgett  as  possible;  but 
youbroughthim  here  and  compelled  US  to  state 
the  circumstances  of  the  Department's  action. 
We  have  stated  them.  If  his  case  is  to  be  tried 
by  this  court  because  it  cannot  be  tried  by  any 
other,  and  if  that  is  a  ground  of  jurisdiction, 
of  course  you  niaj  have  plenty  of  work, 
.  The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove  made  by  the  honorable 
Managers. 

The  Chief  Clerk  read: 
Wb  offer  to  show 

Mr.  Manager  BUTLER.  Stop  a  moment. 
Perhaps  I  will  amend  the  offer  a  little,  though 
not  in  substance.  With  leave,  sir,  I  will  with- 
draw that  and  take  one  which  covers  the  same 
points,  but  is  much  shorter,  which  has  been 
drawn  up  by  one  of  my  associates. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  offer  to  prove  now  made  by  the  hon- 
orable Managers. 

The  Chief  Cierk  read  as  follows : 

Thedefendant'scounselhaviueprodnoedftonittie 
files  of  the  Poat  OEBcb  Uepnrtmont  a  psrt  of  the  rec- 
ord showiQB  the  alleged  causes  for  the  suspensiou  of 
Foster  Blodgett  as  deputy  poatmaster  at  Augusta. 
Qeoripa,  wenowpropoaoto  give  in  eYiaenea  the  res- 


idue of  said  record,  including  the  papers  on  Sle  ia 
the  said  ease,  for  the  purpose  of  showing  tho  whole 
of  the  case  as  the  same  waa  presented  to  the  Poat- 
master General  before  and  at  the  timeof  tho  snspen- 
sioD  of  the  said  Blodgett. 

Mr.  EVARTS,  Our  objection  to  that  offer, 
as  we  have  already  stated,  is  that  it  does  not 
present  correctly  the  relation  of  the  papers. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate.  The 
original  offer  to  prove  has  been  withdrawn. 
The  offer  which  has  juat  been  read  has  been 
substituted.  Senators,  yon  who  are  of  opinion 
that  the  evidence  now  proposed  to  be  offered 
should  be  received  will  say  ay  ;  contrary  opin- 
ion no.  [Putting.the  question.]  The  noes  have 
it.     The  evidence  is  not  received, 

Mr.  ANTHONY.  I  should  like  to  havetha 
yeas  and  nays  on  that,  if  not  too  late. 

The  CHIEF  JUSTICE.  It  is  too  late.  If 
there  be  no  objection,  however,  the  Chief  Jus- 
tice will  again  put  the  question  on  taking  the 
yeasandnays.  There  seems  to  be  no  objection. 
Mr.  CAMERON.  I  object. 
Mr.ManagerBUTLEE,(tothewitness.)Mr. 
Randall,  I  have  been  informed  that  you  desire 
to  make  some  statement  about  this  removal. 
If  it  does  not  put  in  anything  that  the  Presi- 
dent ssud  or  anybody  else  I  shall  not  object. 

The  Witness.  I  expressed  to  a  gentleman 
this  momingawishito  explain  the  circumstances 
under  which  I  made  this  suspension.  It  was 
one  of  those  cases  which  there  is  no  provision 
of  law  to  meet,  like  several  others  that  wehave, 
and  one  thati  passed  upon  this  last  week.  The 
copy  of  this  indictmentwas  brought  to  me,  and 
the  district  attorney  at  the  same  time  or  about 
the  same  time,  soon  afterward  at  any  rate, 
came  to  me  and  made  statements  of  tie  cir- 
cumstances under  which  it  was  found.  Under 
the  tenure- of- office  law,  if  we  acted  under  that, 
tie  President  would  have  no  power,  as  I  un- 
derstood it,  to  suspend  any  officer  during  the 
session  of  the  Senate.  The  only  thing  he  could 
do  would  be  to  send  up  the  name  of  some  man 
in  his  place,  removing  Mr.  Blodgett.  It  oc- 
curred to  me  that  this  violation  of  the  law  by 
Mr.  Blodgett  might  be  merely  a  technical  vio- 
lation of  the  law.  If  it  was  a  technical  viola- 
tion of  the  law — I  am  telling  now  what  my 
reasoning  waa  on  the  subject — if  it  was  true 
that  he  was  forced  into  the  rebel  service  and 
got  out  of  it' as  soon  as  he  could,  and  this  vio- 
lation of  the  oath  of  o£Ece  law,  in  taking  that 
oath  waa  merely  a  technical  violation  for  which 
he  was  indicted,  I  did  not  want  him  turned  oat ; 
and  for  that  reason  I  took  the  responsibility 
of  doing  this  thin^,  of  making  thia  suspension 
and  puttingaspecialagent  in  temporary  ebarge 
of  the  oEBceuntilwe  could  ascertain  more  fully 
what  the  facts  were  in  the  case  and  what  action 
ought  to  be  taken.  Those  are  the  circumstances 
under  which  thia  thing  was  done. 
By  Mr.  Manager  Bittlbr  : 
Qaestion.  Why  did  you  not  report  it  to  tho 
.  Pr^^dent  for  his  action? 
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Answer.  I  told  the  Fiesident  'what  I  had 

Question.  When? 

Answer.  Afterward ;  as  I  stated  before. 

QKestioit.  Why  did  you  not  report  it  before 
yon  andertook  to  take  tbe  responsibility.  Did 
yon  notsuppose  he  would  turn  him  out? 

Answer.  Because  the  only  thing  he  could  do, 
if  he  did  anything,  was  to  send  to  the  Senate 
some  other  nomination,  turning  this  man  out. 

Question.  That  is  to  say,  it  I  understand 
yon,  foUowine  the  law,  the  only  thing  he  could 
do  was  to  send  to  the  Senatethe  name  of  some- 
body in  place  of  this  man,  removed;  and  you 
thought,  breaking  the  law,  yon  could  do  some- 
thing better? 

Ansmer.  I  do  not  put  it  in  any  auch  shape 
as  that.  I  stated  it  just  exactly  as  it  occurred. 
I  did  not  want  the  man  turned  out  if  thia  was 
a  mere  technical  violation  of  the  law  on  which 
be  was' indicted,  and  if  he  was  an  honest  man. 
That  was  the  reason  I  was  disposed  to  aecer- 
t«n  the  facts.  It  may  have  been  a  technical 
violation  of  the  law;  but  I  assumed  the  doing 
of  it  for  the  puroose  of  not  having  an  act  of 
injustice  done  to  Mm  if  he  was  an  honest  man. 

Question.  Was  the  Sgnate  in  session  on  the 
Sd  of  January  last? 

Answo'.  I  cannot  tell  you  whether  ic  was  in 
Eession  on  that  day  or  not. 

Qmstion.  Was  there  not  a  recess? 

Answer.  There  may  have  been  ;  I  do  not 
remember  now. 

Question.  Then  the  reason  that  the  Senate 
was  in  session  did  not  apply  to  the  case? 

Ansvier.  I  considered  Uie  Senate  in  session. 
I  do  not  look  upon  arecess  for  two  or  threeor 
five  days  asarecessof  the  Senate,  in  the  sense 
ofthe  Constitution.  I  do  not  remember  whether 
the  Senate  was  actually  in  session  on  tliat  par- 
ticular day. 

Question.  Yon  deemed  it  to  be  in  session, 
and  you  treated  it  as  if  in  session? 

Answer.  I  considered  the  session  as  con- 
tinuing. 

Mr.  Manager  BUTLEE.    That  is  all. 

Mr.  CONNESS.  I  should  like  to  ask  a 
question  of  the  witness.  I  will  reduce  it  to 
writing. 

The  Witness.  One  suggestion  I  forgot  to 
make  which  I  wish  to  mention.  The  reason 
why  something  was  not  further  done  in  the 
case  is  that  I  was  trying  to  get  information  on 
this  subject,  and  then  this  trouble  began,  and 
this  case  has  lain  long  without  any  intention  to 
delay  it,  and  no  further  action  has  been  bad. 

Mr.  Manager  BUTLBB.  By  trouble  you 
mean  the  impeachment,  I  suppose? 

The  WiTKESS.  Yes,  sir  (  I  had  no  time  to 
have  copies  made,  but  I  have  brought  here  the 
original  papers  which  were  filed  at  tbe  time  he 
was  appointed.  I  did  not  know  whether  yoa 
wonld  want  them. 

Mr.  Manager  BUTLER.     No,  sir  ;  I  do  not 

The  CHIEF  JUSTICE.  The  question  pro- 
posed by  the  Senator  from  California  has  been 


submitted  in  writing,  and  will  be  read  by  the 
Secretary. 

The  question  propounded  by  Mr.  Conbbss 
was  read,  as  follows; 

HoiTe  you  ever  tsken  any  step  since  your  act  eas- 
pendiDg  Foster  Elodgett  in  further  InTestigation  of 
bis  ease? 

Answer.  Yes,  sir;  in  trying  to  secure  informa- 
tion. There  is  considerable  information  among 
the  papers  here  on  the  subject. 

Mr.  Manager  BUTLER.  That  is  what  we 
offered  to  put  in. 

Tbe  Witness,     Beyond  what  you  offered  to 

Mr.  Manager  BUTLER.  I  only  offered  ons 
thing  at  a  time.  We  have  no  more  qaestious 
to  ask  the  witness. 

Mr.  CURTSS.    Nor  we. 

Mr.  Manager  BUTLER.  I  now  offer,  Mr. 
President,  an  official  copy  of  the  order  creating 
the  military  department  of  the  Atlantic,  and 
puttingGeiieral  Sherman  into  charge  of  it. 

Mr.BVARTS.  What  does  that  rebut?  I 
am  not  aware  that  we  have  jjjven  any  evidence 
on  that  subject. 

Mr.  Manager  BUTLER.    Do  yon  object  ? 

Mr.  EVARTS.  We  do,  unless  it  is  relevant 
and  rebutting.  I  do  not  recall  any  evidence 
that  we  have  givea  concerning  tbe  department 
ofthe  Atlantic. 

Mr.  Manager  BUTLER.  It  is  put  in  to  show 
part  ofthe  action  ofthe  President  at  the  same 
time,  on  the  same  day  that  he  restored  General 
Thomas.  That  date  was  not  fixed  until  aft^r 
General  Thomas  came  on  to  the  stand.  The 
object  is  to  show  what  was  done  militarily  on 
that  same  day.     That  is  the  reason  why  it  is 

Mr.'  EVARTS.  I  do  not  see  any  connec- 
tion with  General  Thomas's  testimony.  The 
only  connection  the  honorable  Manager  states 
is  that  he  learned  from  General  Thomas  wbe& 
he  was  restored,  as  if  he  did  not  know  that 
before.  It  was  all  public  when  he  was  re- 
stored. It  does  not  connect  itself  at  all  with 
any  evidence  we  have  produced.  If  it  is  put 
on  the  ground  that  it  was  forgotten  or  over- 
looked, that  is  another  matter ;  but  to  bring  it 
in  as  rebutting  is  a  consideration  which  wa 
cannot  consider  well  sn^ested. 

Mr.  Manager  BUTUiR.  Mr.  Presidents 
when  I  speak  of  learning  a  thing  in  the  triM 
of  a  cause  I  mean  learning  it  in  tbe  course  of 
the  evidence  during  the  trial,  not  what  I  know 
in  the  country  from  the  newspapers,  because 
they  are  not  always  the  best  sources  of  knowl- 
edge. I  saythatGeneral  Thomas  testifiesthst 
on  the  I3th  of  February  the  President  made 
an  order  that  he  should  oe  restored  to  his  po- 
sition as  Adjutant  General.  That  was  fixed  by 
his  testimony;  it  was  not  fixed  before.  That 
was  an  order  given  on  the  13th  to  General  Grant, 
which  was  not  published,  a  private  letter  oir 
order.  Now,  I  want  to  stow  that  on  that  same 
day,  or  the  day  before,  this  new  military  division 
was  made  here,  and  General  Sherman  ordered 
to  the  command  of  it,  showing  the  acts  Of  the 
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President  at  or  about  tbe  same  time.  The 
presiding  officer  has  so  well  told  us  heretofore 
the  competency  of  tbe  acM  of  a  party  about 
the  same  time  as  being  a  part  of  tbe  res  gest<e, 
and  the  Senate  has  bo  often  allowed  testimony 
to  come  in  to  that  effect,  that  I  cannot  con- 
ceive why  this  ijannot  be  competent.  It  is 
part  of  the  things  done  by  the  President  on  the 
same  day,  or  tbe  day  before  Thomas  was  re- 
stored. I  do  not  mean  to  say  a  word  on  the 
question  whether  it  is  rebutting;  I  do  not 
anderstatid  that  that  rule  belongs  here. 

The  CHIEF  JUSTICE.  On  tbe  part  of  the 
honorable  Managers,  it  is  proposed  to  give  in 
evidence  an  order  establishing  the  department 
of  the  Atlantic.  The  Chief  Justice  will  sub- 
mit tbe  qnestion  to  the  Senate.  » 

Mr.ANTHONT.  laskfortheyeaaandnays. 

The  veas  and  nays  were  ordered. 

Mr.  BUCKALEW.  Mr.  President,  I  ask 
for  the  reading  of  a  question  Bubmitted  to  Gen- 
eral Sherman  by  the  counsel  for  the  defense  in 
reference  to  this  very  matter.  If  our  Clerk 
will  turn  to  the  reejrd  he  will  find  that  a  question 
was  put  to  General  Sherman  as  to  the  estab- 
lishment of  the  department  of  the  Atlantic,' 
which  was  ruled  out. 

The  CHIEF  JUSTICE.  Tbe  Sec cetary  will 
read  the  qnestion  referred  to. 

Mr.ManagerBUTLEE.  We  shall  not  trouble 
the  Senate.     This  being  a  matter  of  public 


document,  I  suppose  we  can  refer  to  it  in  the 
argument.     We  withdraw  tbe  offer. 

The  CHIEF  JUSTICE.  The  offer  to  prove 
made  by  the  honorable  Managers  is  withdrawn. 

Mr.  Manager  BUTLER.  I  have  now,  Mr. 
President  and  Senators,  a  list  prepared  as  care- 
fully as  we  were  able  to  prepare  it  in  the  time 
given  us,  from  the  laws,  of  we  various  officers 
in  tbe  United  States  who  would  be  affected  by 
the  President's  claim  here  of  a  right  to  remove 
at  pleasure.  That  is  to  say,  if  be  can  remove 
at  pleasure  and  appoint  ad  interim,  this  is  a 
list  of  officers  taken  from  the  laws,  with  their 
salaries,  being  a  correlative  list  to  that  put  in 
by  the  counsel,  showing  the  number  of  officers 
and  tbe  amount  of  salaries  which  would  be 
affected  by  the  President,  In  order  to  bring 
it  before  Ihe  Senate  I  will  read  tbe  recapitula- 
tion only  thus: 

"In  the  Navy,  War,  State,  Interior,  Post  Office, 


Treasury,  the 


,    Agricultura, 


ri 


rs  are  41,558;  the  Brand  tottd  of 


course  shall  be  taken 

schedule,  this  being 

a  compilation  from  the  laws,  that  it  be  printed 
as  part  of  the  proceedings. 

The  CHIEF  JUSTyiiE.  Is  there  any  objec- 
tion? 

Mr.  EVARTS.     If  it  shows  what  it  is  there 
is  no  objection. 

The  document  is  as  follows : 


N'avjf  Department  as  per 

Navy  EegUUr  for  IS68. 

OfficB. 

Number. 

Annual  paj. 
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1,210 

J2,4S4,594  00 
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Officor. 

Number. 

Annoal  pay. 

Total. 

BoalswainB 

i 

•ifflS 

11! 

■""i™ T 

171 

»ir4.ooo  00 

Officer. 

Number. 

Annual  pay. 

Tot.!. 

Naval  e 

Twa 

. 

i 

2,343  00 
1.500  00 

8,400  00 
7.500  00 

11 

S25.743  00 

Offioer. 

Number. 

A„..,.„. 

Total. 

i 
1 

"a! 

Ijoooo 

as 

1.600  00 

m 
M 

■40000 

COO  00 

834,000  09 

si^aooco 

tss 

i! 

3.900  00 
3,000  00 

ii 

!:SS8 

las 

sleoooD 
sicoooo 

z» 

S316,0O0  0O 

Officer. 

Number. 

Annual  pay. 

Total. 

J 

.535  00 

" 

8161,436  00 
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REOAPiTi'LiiioK— Navy  DBFiaiJiEMr. 


Office. 

Number. 

Total  annual  pay. 

'1 

23 

12,464.584  00 

ISi 

161:436  00 

Setlred  and  reserved  liitl 

1,720 

S3,171,7J3  00 

Tabular  slatemeni  of  officers  of  ike  Army  appointed  6j/  the  JVesidenf. 
BMretary  ofWar. , 


Bank. 

Number. 

Annual  pay. 

Total. 

10 

lis 

3,918  00 

"HE 

39"l80  00 

Major  generals..  .:. 

*er.744  00 

ArUflant  General')  DtpaHmeat. 


Bank. 

Number. 

Annnttlpar. 

Total. 

i 

IS 

2.436  00 
2.118  00 

Its 

Assistant  adjutant  generals— Ueatenout  oolong 

84T.024  00 

/ntjiecfw  ffenerai'f  DepaTtmmt, 


Bank. 

KumbH. 

Annual  pay. 

Total. 

1 

'ISffi 

2,148  00 

"l-is 

824,648  00 

Kank. 

K..b„.- 

Annual  pay. 

Total. 

1 

S3.01SO0 
2;i48  00 

$3,918  00 
2,724  00 
19,332  00 

J25.974  00 
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Quarlfrmiatei 

'i  Dtparlmmt 

•      Eank. 

Number. 

i.n„lp„. 

Total. 

BriBadiereenea     Q  art    m 

1 

{3.918  00 

ii 

ilesooo 

72.600  00 

Licnteniint  cul  d             P       qu 

"■■"'■""* 

% 

$a5.m  m 

Subsistence  Depari 


KaDk. 

Number 

Annual  pay. 

Total. 

Colonels— iisei3taDtc[innii»aarjgeii6rftla8ubiiistencB 
Captains               ..  _  - 

I 
16 

2,72100 

2.439  00 
il«00 
1.6iU0O 

26:400  00 

$ST.S22  00 

Jiedieal  Deparlmeat. 

Bank. 

Humber. 

Aniinal  pay. 

Total. 

li 

2.436  00 

$sni,moo 

Bank. 

Number. 

Annual  pay. 

letol. 

J 

IIS 

2,14»O0 

.4S!8 

S143.11S  oa 

iiiffineer  Sej^riment. 


Bank. 

Humber. 

Annual  pay. 

Total. 

ll 

lis 

2.148  00 

SSS8 

13,918  00 
16.S44CO 

lii 

S5,U98  48 

$205,ia2  4« 
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OrdniHt« 

Deparlmeai. 

Rank. 

♦Number. 

ADnualpay. 

Total. 

1 

13 

83,918  00 

lis 
ill 

i^=E=EE=EE 

tm.m  36 

SintaJCbrps. 

0 

Bank. 

Number. 

Annual  pay. 

Total. 

' 

i2.7S4  00 

82,724  00 

Eank. 

Number. 

Annual  pay. 

Total. 

30 

$1,418  TO 

(42.430  00 

Regimeii/nlofficerii-aavaln 

Kank. 

Number. 

Annual  pay. 

Total. 

0 
120 

'lis 

lii 

199,(X)0  09 

isitiooeo 

173,995  20 
173,995  20 

,650  00 

ii 

;449oa 

ISifcsEEEE-F 

..1 

tesss-T - 

8709,129  60 

Rani. 

Nnmber, 

Ainnual  Piiy. 

Total. 

C  1 

J 
J 

Hi 

i;530  00 
1,350  00 

•ass 

30,420  00 

Ml 

162,0TO  00 

^^:=====:=:z 

S492J20  00 

Rank. 

Number. 

Annual  pay. 

Total. 

0> 

J 

450 

IIS 

ilE 

8114,480  00 

Sii 

08.850  00 
69,850  00 

607!500  TO 

^i=== 

82,375,460  TO 
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We>t  FmU. 

BBnk. 

•Number. 

Annual  par. 

Total. 

« 

nm  00 

J17,920  00 

Total  number  of  offioera,  3,033.   Total  amount  of  their  aulaiiea.  Si,«l7,831  04. 


Veparfmenf  of  State  as  per  Official  Register  of  1866. 

Officer. 

Humbor. 

Auuual  salary. 

Total  annual  salary. 

8 

1 
2 

S8.000  00 
3,500  00 

Si 

.7,500  00 
5^000  00 

lis 

ilooooo 

7,500  00 

as 

6,000  00 
3,000  00 

4,000  00 

ill 

lis 

4,000  00 
1,000  00 

Is 

■i 

2,500  00 
1,000  00 
2,000  00 

Iss 

2^000  00 

sa 

1.800  00 
1,500  00 
2;000  00 

35,000  00 
84,000  00 

'11 

^'50000 

is 

B.OOOOO. 

1. 

ISS 

23.500  00 
EO.OOOOO 

SSffi 

7,00000 

as 

7,500  00 
1.000  00 

iSs 

5,00000  . 

1^500  00 
4.000  00 

SM=E=== 

SJ±^SS^2^,1S'^3!"" ~ 

gSSllSSfc::^..:::::™::::::::::::::;:-::::"-:::::::: 

&-=z:==:z:=:::=:=:::: 

^^==r:=::=::::::=^^^^^^ 

&sSs^====:==== 

Jadns  nndtr^viiiioiu  '^  traatr'iritih  Sraiit  Brrtain 

^SS'^JSi^^  ^"^^  ^*  ^"' 

^'^"/f'^^tSJ^™"™^* 

394 

8797.600  00 

Total  number  of  officerB,  394.   Total  annniU  salary,  $797.60 
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Interior  Departmenl  as  per  Official  SegUUr, 


.■i-o-=: — 

le  dinar  and  Nary  penuoiiB  in  Ibe 


OaptuD  of  Cipitol  poll 

Folke  offioerg^ 

President  Calumbia  In 


. ift'iiiiiUtntioinforDBafBndlJumb" 

ProfenBor  Columbia  InstituUan  for  Deaf  and  Dnmb. 
Frolaraor  Oalambia  iDBtitatJan  for  Deaf  and  Domb. 

EDEiaearlD  cbanteof  Washiutton  aqaednct 

Snparintendeat  of  Hospital  fbr  Ingane  of  tbe  Anuy, 

.  NaiTi  TSTsnne-oatter  «emoB-,— .,._.. 

Sapmntendent  of  police „ _ „ ..__ 

& ^-' -' -'rfPiblioPrintiiK. ..." — 


WatobL.. 

Watebman  at  publi 

Watcbmen  at  Piesideat's  House 

Watcbman  at  reservation  No.  3 

Doorkeeper  at  Fresldent's  House.... 


it  Aeadeot's  Honise.... 


.     Total  annual  ealai?. 


2,600  00 
1,80000 
4,500  00 


,800  00 
.500  00 
,500  00 


1,320  00 
660  00 
1,000  00 


.440  00 
1440  00 


•Fees:  whole  oompensation  not  to  eioeed  84,000  per 

.  SEOlFITnLiTlOB— INTKail 

Total  number  of  offlaers,  6iS.   Total  auniud  salary.  t45T,ST0. 


Post  Office  Department  as 

per  Official  Register,  1885 

Officer. 

Number. 

Annua]  salsr?. 

Total  annual  salary. 

1 
26,6^* 

J 

SS,000  00 
8,BO0  00 

1,600  00 

2^500  00 

«S.000OO 
lO.EOOOO 

'IS? 

approi.£g:^W 

3i.723 

»9,811.699  27 
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Officer 

Number. 

Annual  salary. 

Total  aananl  salary. 

Attnmay  QeneraL                    _™           „        _ 
Aesistant  Attornej' GBnaraL            _        .        _ 
DiBWiot  atlomeyB  StaUs  and  TraitorieB 

1 

1 

6 

JS.OOOOO 
2,500  00 

lis 
as 

88.000  00 

ii 

oloflooo 

ISi 

10,800  00 

146 

$90,700  00 

Departm 

ent  cf  Aancultnre 

IS  per  Official  BegiMer,  1865. 

Officer 

Humbec. 

Annual  salary. 

Total  annual  Ealary. 

1 

S3,000  0O 

8S,0O0OO 

Department  of  Education  as  per  laa  creating  Department. 


Officer. 

Number. 

Annaal  salary. 

Total  annual  aalttrp. 

• 

$4,000  00 

14,000  00 

Treamry  Department  as  per  Official  Reginter  of  Jl 


Number.       Annual  salar;.     Total 


AsBiataiit  rogiBtel. _ - 

Ohiaf  of  loan  branoh ^ ..- ~.~ 

Comptroller  NatioDalOiirreiio;  Bureau 

SepBty  oomptroller « _>_..• 

Solid  tor. ^ ».. ~ 

Chief  of  fiiatdivlilon ,^._.,....,.- — 

Awistuit  of  flnt  diTiaoD- - — 

Oorami«Bion«r  of  Internal  Berenue.... _- ..,.. 

Deputy  onmrniBoimer  of  internal  lerenue... 

AeaeaBorB  of  internal  rerenue „ __.~.., 

Collectors  of  internal  rerenue , _ 

Depntycalloctoi? _ ..._....« 

SoperTlsinK  aiobitect  of  Boreaii  of  ConitrucUon, 


2.000  00 
5.000  00 

2,500  00 


2,750  00 
602.009  90 
498,239  6(1 
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STATEMENT-Continued. 


Superintendent  of  Unitad  States  Coast  Survey. 

First  assistant  superintendent „ 

Second  sseietanC  eupecinteodeDt— ^ _ 

HFdrographto  inspeotor. ~ 

DubnninK  uent  of  Oout  Sarrey 

ABEdatant  ODd  foreman  of  weishti 
IHreetor  of  Hint  at  Fhiladelpliii 


^beaaDTBT  of  Mint  at  Philadelphia 

MeitoT  and  refiner  of  Mint  at  Fhiiadelphin.... 

Aasoyer  of  Hint  at  Phlladeiitlila 

Chief  ooiner  of  Mint  at  Philadelphia^. 

Eniraver  of  Mint  at  PUladelphia-. 


Superintendent  of  bcan^  mint  ataan  rranidaoo...^, 


Mettersnd  refiner  of  brsnoh  mint  at  San  Eranciaoo. 

Coiner  of  branch  mint  at  San  Franeisce 

Superintendent  of  braneh  mi  '      " 


8nperviainff  inapeotera  of  »««....»»_». 

Iiooal  inipestorg  of  iteamboat  bnlla 

Loeal  inBpeotoM  of  ateamboat  boilera 

Oaptaina  reTeuna-ontter  aerrioo.. 

Tu_i.  i: — 1. 1.  iBvenue-outter  aorrloe. 


ae^oatter  aetrice.... 


revenae-ontter  serriee.... 


Fintasne 

fieoondaai „ 

Chief  oletk  of  laght-HousB  Board 

PhysiciaQB,  ftc.  at  marine  boapitola,,- 


nttoc  Borrioo-.. 


8,500  00 
2.500  00 
2,825  00 
2.600  00 
2.500  00 
3,500  00 
2,000  00 


3.500  00 
3.000  00 


Total  onnaal  salary. 


"  500  00 
B.500  00 
3,000  00 
3,000  00 
3,000  00 
2,500  00 
2,600  00 
■      5,000  00 

21,000  00 
5,000  00 

52,580  00 

A500  00 
S3.900  00 
23,900  00 
61,200  00 


Total  number  of  of 


.   Total  annual  ealarr,  82,036,283  5i 


RECAPirULATIolf  Ti 


Department. 

Numbor  of  officers. 

Total  annual  salary. 

Nav7 

773  00 

II 

flMOO 

KMOO 

.11,588 

1 

Errors  excepted. 
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Mr.  Maimgar  BUTLER.  Mr.  Preaident,  I 
have  the  honor  to  offer  now  from  the  filea  of 
the  Senate,  in  the  first  place,  the  message  of 
Andrew  Johnson  nominating  Lieutenant  Gen- 
eral William  T.  Sherman  to  be  general  by 
brevet  in  the  Army  of  the  United  States  on 
the  18th  day  of  Februavj,  1898. 

Mr.  EVARTS.  Under  what  article  is  that 
offered?    With  what  inftint? 

Mr.  Manager  BUTLBE.  That  is  under  the 
eleventh  article  and  under  the  tenth. 

Mr.  EVARTS.    The  tenth  is  the  speeches. 

Mr.  Manager  BUTLER.     1  should  say  the 
ninth;  I  heg  pacdon. 
■Mr.  EVARTS.     That  ia  the  Emory  article. 

Mr.  ManagerBUTLBR.  That  is  the  Gen- 
era! Emory  article. 

Mr.  EVARTS.  Do  you  offer  this  on  the 
ground  that  the  conferring  the  brevet  on  Gen- 
eral Sherman  was  with  intent  to  obstruct  the 
reconstruction  act? 

'  Mr.  Manager  BUTLBB.  _  I  offer  it  valeat 
Quantum,  I  referred  to  it  in  the  argument  I 
have  already  made.  The  statement  which  I 
made  in  the  opening  apon  that  question  has 
been  twice  read— once,  I  believe,  by  yourself, 
and  oiice,  I  am  certain,  by  Mr.  Curtis. 

Mr.  EVARTS.  It  does  not  seem  to  us,  Mr. 
Chief  Justice  and  Senators,  to  be  relevant,  and 
it  certainly  is  not  rebutting.  We  have  offered 
no  evidence  bearing  upon  the  only  evidence 
you  offered  under  the.  eleventh  article,  which 
was  the  telegrams  between  Governor  Parsons 
and  the  President  on  the  subject  of  recon- 
struction. We  have  offered  no  evidence  on 
that  subject,  and  we  do  not  see  that  this  ap- 
pointment—— 

Mr.  Manager  BUTLER.  They  may.beboth 
passed  upon  at  once  to  save  time.  I  offer,  also, 
the  appointment  by  brevet  of  George  H.  Thomas 
to  be  lieutenant  general  and  then  general  by 
brevet,  two  brevets  on  the  21st,  the  same  day 
that  Mr.  Stanton  was  removed. 

Mr.  EVARTS.     What  was  the  last  paper? 

Mr.  Manager  BUTLER.  The  last  paper 
was^the  appointment  by  brevet  of  Major  Gen- 
eral George  H.  Thomas  first  to  bo  lieutenant 
general  hj-brevet  and  then  general  by  brevet 
and  tbat  was  done  on  the  same  day  that  Mr 
Stanton  was  removed,  the  2l8t  of  February. 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen 
ators,  it  is  very  apparent  that  this  does  not  re 
but  any  evidence  we  have  offered.  It  is  then 
offered  as  evidence- in-chief  tbat  the  conferring 
of  brevets  on  these  two  ofScers  is  in  some  way 
within  the  evil  anlenta  that  are  alleged  in  these 
articles.  We  submit  that  on  that  qnestion 
there  is  nothing  in  this  evidence  that  imports 
any  auoh  evil  intent. 

Mr.  Manager  BUTLER.  I  only  wish  to  aay 
upon  this  that  we  do  not  understand  that  this 
case  is  to  he  tried  upon  the  question  of  whether 
evidence  is  rebutting  evidence  or  otherwise, 
because  we  understand  that  to-day  the  House 
of  Representatives  may  bring  in  a  new  article 
of  impeachment  if  tbey  choose,  and  go  on  with 


it ;  but  we  have  t  right  to  put  in  any  evidence 
which  would  be  competent  at  any  stage  of  the 
cause  anywhere. 

Mr.  EVARTS  rose. 

Mr.  Manager  BUTLER.     Excuse  me  a  mo- 

Mc.  EVARTS.  I  wish  to  ask  a  qnestion. 
When  does  our  right  to  give  in  evidence  end? 

Mr.  Manager  BUTLEB.  When  you  get 
through  with  competent  and  pertinent  evi- 
dence, I  suppose. 

Mr.  EVARTS.  I  supposed  there  was  a 
different  rule  for  ns? 

Mr.  Manager  BUTLBR.  No,  sir ;  that  is  the 
rule  that  J  am  claiming  now,  putting  in  com- 
petent and  pertinent  evidence,  not  a  different 
rule.  I  heg  you  will  not  misunderstand  me. 
In  many  of  the  States — I  can  instance  the 
State  of  New  Hampshire — I  am  sure  the  rule 
of  rebutting  evidence  does  not  obtain  in  their 
courts  at  alT.  Each  party  calls  such  pertinent 
and  competent  evidence  as  he  has  up  to  the 
hour  when  he  says  he  has  got  through  from 
time-to  time;  and  in  some  other  of  the  States 
it  is  so  applicable,  and  no  injustice  is  done  to 
anybody. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  submit  the  question  to  the  Senate.  The 
honorable  Managers  propose  to  put  in  evi- 
dence the  nomination  sent  by  the  President  to 
the  Senate  on  the  I3th  of  Febi;uary,  1868,  of 
Lieutenant  General  Sherman  to  be  general  by 
brevet,  and  the  nomination  of  Major  General 
George  H.  Thomas,  sent  to  the  Senate  on  the 
21st  of  February,  1868,  to  be  lieutenant  gen- 
eral by  brevet  and  general  by  brevet. 

Mr.  ANTHONY  called  for  the  yeas  and 
nays;  and  tbey  were  ordered. 

Mr.  HOWARD.  I  ask  that  the  offer  may 
be  again  read,     it  Is  not  u/iderstood. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  state  it.  The  offer  was  not  reduced  to 
writing.     It  isvorybrief,  and  the  Chief  Justice 

Mr.  HOWARD.  I  respectfully  ask  that  tirn 
Chair  will  again  announce  it  to  the  Senate. 

The  CHIEF  JUSTICE.  Hewas  about  to  do 
BO.  The  honorable  Managers  propose  to  put 
in  evidenee  the  nomination  of  Lieutenant  Gen- 
eral Sherman  to  be  general  by  brevet,  sent  to 
the  Senate  on  the  13th  of  February,  1868 ;  also, 
the  nomination  of  Major  General  George  H. 
Thomas  to  he  lieutenant  general  by  brevet 
and  to  be  general  by  brevet,  sent  to  the  Senate 
on  the  21at  of  February,  1868.  Senators,  yon 
who  are  of  opinion  that  this  evidence  shall  be 
received  will,  as  your  names  are  called,  answer 
yea ;  those  of  the  contrary  opinion,  nay. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  14,  nays  85 ;  as  follows : 

TEAS— Messrs.  Anthony,  Cole,  Pesaenden,  Fowiar, 
Qrimoa.  Henderson.  MotIjoi.  RoBa,  Sumner,  Tipton, 
TrumtjuU.  Van  Winkle,  Wi\]cs.  and  Yatos— 14. 
NAYS— Mcssrs.Buckolew, Cameron,  Catlell.  Cband- 
ler,  Conkling,  Conn  ess,  Corbctt.Cragin.Diivis,  Dixon, 
Uoolittlo.  Drake,  iSdmunda,  Ferry,  Frelinehnreen, 
Harlan.  Hendricks,  HoWMd.*  Howo,  Johnson,  Mo- 
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Thi 


rviXers.Wilfi'ar 


BDdWila 


s,  St6« 


-35. 


Baulabuti-,  and  Wade— 5, 

So  the  Senate  refused  to  receive  the  evidence 
ufiered. 

Mr.  Manager  BUTLBB.  Mr.  President,  I' 
b»ve  the  lionor  to  sa;  tiiat  the  case  oq  the  part 
of  the  Managers  is  closed,  and  all  witnesses 
who  are  here  under  the  subpcena  of  the  Sen- 
ate, at  the  iustaace  of  the  MaQBgerg,  may  be 
discharged. 

The  CHIEF  JUSTICE.  Does  the  Chief 
Justice  understand  that  the  ca^e  on  the  part 
of  the  President  is  closed? 

Mr.  BVARTS.  We  are  able  to  make  the 
same  announcement  as  regards  witnesses  who 
are  attending  on  the  part  of  the  defense  under 
subpcena;  andthisannonncementon  both  aides, 
we  assume,  precludes  almost  necessarily  any 
attempt  to  proceed  with  evidence  again. 

The  CHIEF  JUSTICE.  The  honorable 
Managers  will  please  proceed  with  their  argu- 

_  Mr!  Manager  BOUTWBLL.  Mr.  Chief  Jus- 
tice and  Senators,  it  has  fallen  to  me,  upon  the 
judgment  of  the  Manners,  to  make  ^e  first 
argument  on  the  part  of  the  House  of  Repre- 
sentatives in  the  close.  It  is  very  likely  that  I 
shall  be  obliged  to  occupy  the  larger  part  of  a 
day  in  presenting  to  the  honorable  Senate  the 
views  which  I  shall  feel  it  my  duty  to  offer. 
Under  these  circumstances,  I  have  to  ask  that 
the  Senate  wiUdo  me  the  favor  to  adjourn  until 
to-morrow  morning  at  the  usual  hoor,  when  I 
shall  be  prepared  to  proceed. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  Imove 
that  the  Senate,  as  a  court  of  impeachment, 
adjourn  until  eleven  o'clock  to-morrow. 

Several  SEsiTOita.     Say  twelve  o'clock. 

The  CHIEF  JUSTICE.  The  rule  now  fixes 
eleven  as  the  hour  of  meeting. 

Mr.  EVABTS.     Mr.   Chief  Justice,  may  I 

On  a 


Mr.  EVABTS.  Of  course  I  do  not 
with  the  view  of  making  the  least  objectic 
the  suggestion  on  the  part  of  the  honorable 
Managers,  which  seems  to  ua  to  be  entirely  rea- 
sonable, but  to  couple  with  it  a  statement  to 
which  I  beg  the  attention  of  the  court  for  a 
moment.  Our  learned  associate,  Mr.  Stan- 
bery,  has,  from  the  outset,  been  relied  upon  by 
the  President  and  by  the  associate  counsel  to 
make  the  final  argument  in  this  cause ;  and 
there  are  many  reasons,  professional  and  others, 
why  we  should  all  wish  ^at  this  purpose  should 
be  carried  out.  It  has  been  his  misfortune, 
themidst  of  this  trial  and  after  it  had  proceeded 
for  a  fortnight,  to  he  taken  suddenly  ill.  T'  " 
illness,  of  no  great  gravity,  is  yielding  to 
remedies  prescribed  and  to  the  progress  of  tii 
SO  that  he  now  occupies  bis  pM;lor,  as  we  foi 


him  this  morning.  The  summing  up  of  a  canse 
of  this  weight  in  many  aspects,  regarding  the 
testimony  and  the  subject  and  the  situation,  is, 
of  course,  a  labor  of  no  ordinary  magnitude, 
physical  and  otherwise,  and  Mr.  Stanbery  is  or 
the  opinion,  in  which  we  concur,  that  he  will 
need  an  interval  of  two  days,  added  to  what  in 
the  course  of  the  trial  would  probably  bring 
him  to  his  feet  in  the'argnment,  to  have  the 
adequate  strength  for  that  purpose.  It  might 
have  been  left  ontil  the  day  on  which  he  should 
have  appeared,  and  then  have  the  request  made 
for  a  day  or  two's  relief  in  this  regard  ;  but  it 
occurred  to  us  to  be  fairer  to  tlie  Managers 
that  the  interval  of  repose  should  be  interposed 
at  a  time  when  it  would  be  useful  and  valuable 
to  them  also,  as  the  proofs  are  not  entirely 
printed  in  ihe  proper  form  for  reference,  and 
the  latter  voluminous  evidence  on  the  subject 
of  appointments  and  the  routine  of  the  practice 
of  the  Government  is  such  as  to  require  con- 
siderable investigation  in  order  to  point  out  to' 
the  Senate  the  efficacy  on  the  one  side  of,  or 
the  answer  on  the  other  to,  the  proofs.  It  is, 
therefore,  our  duty  now  to  suggest  [oooplingit 
with  the  suggestion  of  the  Managers,  that  until 
to-morrow  should  be  given  for  the  propriety  of 
the  mere  agreeable  introduction  of  the  argu- 
;  on  their  part, )  that  we  ask  that  you  con- 
sider this  statement  which  I  have  made  to  you, 
and  see  whether  it  is  not  better  in  all  respects 
that  the  matter  should  now  be  disposed  of.  I 
think  the  Managers  will  concur  that  this  is  the 
proper  time  to  consider  it  and  accommodate 
matters  to  the  providential  interference  with 
the  leader  of  the  President's  counsel  and  his 
confidential  friend  and  adviser. 

Mr.  JOHNSON.     What  is  the  motion  ? 

Mr,  EVARTS.  The  suggestion  is  that  an 
internal  of  two  days  should  be  given  now, 
instead  of  waiting  till  Mr.  Stanbery  shall  corns 
in;  and  I  understand  the  Manners  will  agree 
it  IS  better  it  should  occur  now  than  later. 

Mr.  YATES.  I  move  tiiat  the  Senate  ad- 
journ until  Wednesday. 

Mr.    Manager   BOUTWELL.      Mr.    Presi- 

Mr.  YATES.  I  withdraw  the  metion  if  the 
Managers  desire  to  be  heard. 

Mr.  Manager  BOUTWBLL.  Mr.  President, 
if  it  shall  be  the  pleasure  of  the  Senate  to  con- 
sider fiivorably  the  request  made  by  the  learned 
counsel  for  the  respondent,  which  is  a  question 
of  public  duty  on  which  I  can  express  no  opin- 
ion, I  certainly  should  desire  that  the  time  to 
be  granted  should  be  granted  at  once.  I  may 
say  that  if  I  had  consulted  my  own  feelings 
exclusively  I  should  have  made  the  request  for 
a  day  more  of  time  for  further  examination  of 
the  record  and  more  caretiil  preparation  than 
I  have  yet  been  able  to  make  ;  but  under  the 
circumstances  of  the  trial  I  did  not  feel  at  lib- 
erty to  ask  that  favor  or  consideration  upon  my 
own  account.  I  have  only  now  to  say  that  if 
it  is  the  judgment  of  the  Senate  that  time 
should  be  granted  to  the  learned  counsel  who 
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is  to  close  for  the  respondent  it  would  cer- 
tainly be  very  deajrable  on  my  part  tliat  the 
time  should  be  granted  at  once,  and  tbat  we 
may  all  have  the  benefit  of  it  in  preparing  wliat 
we  deem  it  proper  to  say, 

Mr.  EVAitrS.  One  word,  if  I  may  be  in- 
dulged. The  honorable  Senatora  will  also  per- 
ceive that  if  Mr.  Stanbery'a  resolution  and 
expectation  ehould  be  disappointed,  it  is  then 
a  matter  of  some  importance  for  us  of  the  de- 
fense to  aapply  his  place  as  well  as  we  may  on 


Mr.  JOHNSON.  Mr.  Chief  Justice,  Imove 
that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourn  until  Thursday  morning. 

Several  Senators,     Say  Wednesday. 

Mr.  Manager  LOOAN.  If  the  gentleman 
will  withdraw  the  motion  for  a  moment,  I  de- 
sire to  malce  a  request  of  the  Senate. 

Mr.  JOHNSON-  Certainly;  or  rather  I 
would  submit  the  motion  in  tbis  form:  tbat 
when  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourns  to-day,  it  adjourn  to  meet  at 
eleven  o'clock  on  Wednesday  morning. 

Mr.  DOOLITTLE.  I  suggest  twelve  o'clock 
instead  of  eleven.     ["  No,  no."] 

The  CHIEF  JUSl'ICE.  _  The  rule  now  fixes 
eleven  as  the  hour  of  meeting. 

Mr.  Manner  LOGAN.  I  merely  desire  to 
malie  a  reiiuest.  Is  this  the  proper  time  to  do 
it,  sir? 

The  CHIEF  JUSTrCB.    It  is. 

Mr.  Manager  LOGAN,  Mr.  President  and 
Senators,  I  desire  to  make  a  request  of  the 
Senate  before  the  adjournment,  as  doubtless 
that  will  be  granted  upon  the  statement  of  the 
honorable  counsel  for  the  President  and  the 
Managers,'^s  they  both  seem  to  desire  this  ex- 
tension  of  time.  I  have  not  presumption 
enough  to  ask  of  the  Senate  perrtiission  to  ad- 
dress them  on  the  issues  presented  for  their 
consideration,  nor  do  I  desire  k>  do  so ;  but  I 
ask  that  I  may  be  permitted  to  file  to-day  the 
printed  argument  whichlbaveprejiared  that  it 
ma;  become  a  part  of  the  record,  without  taking 
the  time  of  the  Senate,  inasmuch  as  the  evi- 
dence on  both  sides,  for  the  prosecution  on  the 
part  of  the  people  and  for  the  respondent,  has 
been  closed. 

Mr.  STEWART.  Mr.  President,  I  move 
that  leave  be  granted  to  the  Manager  to  file  his 

^fh"  CHIEF  JUSTICE.  That  involves  a 
change  of  the  rules,  and  it  cannot  be  done  if 
there  is  any  objection. 

Mr.  BUCKALEW.     I  object. 

Mr.  JOHNSON.     May  1  ask  the  honorabh 
„       '     "       "    arguD 

Mr.   Manager  LOGAN, 
ready  to  file  it  at  once. 

Mr.  STEWART.  I  make  the  motion  that 
leave  be  granted,  and  that  the  Manager  furnish 
a  copy  of  liis  argument  to  the  other  side. 

The  CHIEF  J  USTICE.    The  order  cannot 
be  made  except  by  unanimous  conaeDt,  oa  it 
C.   I.-33, 


volves  a  change  of  the  rules.     Is  there  unani- 

Otis  consent? 

Mr.  BUCKALEW.    I  object. 

Mr,  WILSON.     I  ask  that  the  rule  bearing 
1  this  matter  be  read. 

The  CHIEF  JUSTICE.    The  Secretary  wiU 
read  the  twenty-first  rule. 

The  Chief  Clerk  read  as  foUows: 
"XXI.  The  cBEB.  on  each  side,  shall  bo  opened  br 
le  person.    The  final  areumect  on  tbe  merits  ma]' 
<  made  by  two  peraana  on  each  aide,  (nnleas  other- 
Uo  ordered  br  the  Senafe.  upon  application  for 

at  purpose,)  and  the  argument  ahall  6e  opened  and 


filZ" 


fBoprei 


Mr.  Manager  LOGAN.  Mr.  President,  the 
reason  I  made  the  request  to-day— if  it  is 
denied,  as  a  matter  of  course  I  shall  not  renew 
it — was  that  I  might  present  the  argument  I 
have  prepared,  to  the  cohnsel  for  the  resnond- 
ent,  that  they,  if  they  saw  anything  worthy  of 
reply  in  it,  might  have  an  opportunity  of  reply- 
ing in  their  argument. 

The  CHIEF  JUSTICE.  The  rule  permita  ' 
argument  by  but  two  counsel,  one  in  opening 
and  one  in  the  close  on  the  part  of  the  Man- 
agers and  two  on  the  part  of  the  President. 
Tho  question  of  changing  the  rule  has  been 
frequently  before  the  Senate  and  the  Senate 
has  un lib rmly  refused  to  alter  it.  An  order  can 
be  submitted  to-day  to  he  considered  on  ths 
next  day  of  meeting,  but  not  for  present  cott- 
sidecatJon  except  by  unaairaous  consent, 

Mr.  HOWE.     I  did  not  hear  any  objection. 

The  CHIEF  JUSTICE.    Objection  hasbeen 

Mr.'  DOOLITTLE.     I  object. 

Mr.  Manager  BO  UTWELL.  Mr.  President^ 
before  the  aojouTument  of  the  Senate  I  should 
like  to  call  the  attention  of  the  counsel  fortha 
respondent  to  a  feature  of  the  testimony.  It 
happens  that  the  Managers,  as  I  suppose,  under 
the  construction  given  to  the  rule,  are  to  pro- 
ceed first  in  the  argument.  A  large  mass  of 
testimony  has  been  introduced  upon  the  sub- 
ject of  removals  and  appointments.  At  the 
present  time  I  am  not  informed  whether  there 
are  special  cases  on  which  the  counsel  for  the 
President  rely.  I  think  it  may  be  proper  for 
me  at  this  time  to  ask  them  whether  there  are 
cases  upon  which  they  purpose  to  rely  as  fur- 
nishing precedents  for  the  course  pursued  by 
the  President  on  the  2l8t  of  February. 

Mr.  ANTHONY.  Mr.  President,  I  will  make 
a  motion,  to  lie  over  until  to-morrow,  that  the 
twenty-first  rule  be  so  modified  as  to  allow  the 
honorable  Manager 

The  CHIEF  JUSTICE.  The  order  will  be 
reduced  to  writing, 

Mr.  STEWART.  1  have  drawn  up  an  order 
which  I  submit  in  writing. 

The  CHIEF  JUSTICE.  The  Senatorfrom 
Nevada  submits  an  order,  which  willbe  read 
by  the  Secretary. 

The  Chief  Clerk  read  as  follows; 

Ordered.  That  the  honorable  MansBorLoQAHliavo 
leavetofilehie  writteDargnmeDtto-davandfurmah 
a  aop}'  to  each  of  Ui«  aouusel  for  the  reapondent. 
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Mr.  SHERMAN.  Mr.  President,  I  submit, 
as  a  substitute  for  that,  to  go  over  with  it,  tlie 
following : 


The  CHIEF  JUSTICB.  The  order  aub- 
mitted  bj  the  Senator  from  Nevada  is  under 
considecation  unless  objected  to. 

Mr.  BUCKALBW.  I  mean  my  objection 
to  apply  to  all  this. 

The  CHIEF  JUSTICB.  It  is  objeeted  to. 
For  information,  the  amendment  proposed  by 
the  Senator  from  Ohio  will  be  read. 

Mr.  STEWART.  I  will  accept  the  amend- 
ment offered  by  the  Senator  from  Ohio  as  a 
substitute  for  my  proposition. 

The  CHIEF  JUSTICB.  The  order  as  now 
proposed  will  be  read  for  information. 

ITie  Chief  Clerk  read  as  foUows : 

Ordered,  That  tie  Muna^eTS  on  the  part  of  the 
House  of  Reiireaentatives  and  ths  oouaael  for  the 

The  CHIEF  JUSTICE.    The  present  ci 
wderation  of  the  order  is  objected  to ;  it  will 

Mr.  DOOLITTLB.  Mr.  Chief  Justice,  the 
motion  now  made  is  a  change  of  the  rule,  and 

T^e'^CHIEF  JUSTICB.  It  is  already  ob- 
jected to. 

Mr.  JOHNSON.  I  now  renew  the  motion 
that  when  the  Senate,  sitting  as  a  court  of  im- 
peachment, adjourns,  it  adiourn  to  meet  at 
eleven  o'clock  on  Wednesday. 

The  motion  was  agreed  to. 

Mr.  EDMUNDS.  I  move  that  the  Senate 
sitting  for  this  trial  do  now  adjourn. 

The  motion  was  agreed  to  ;  and  the  8en- 
aK,  sitting  for  the  trial  of  the  impeachment, 
adjourned  until  Wednesday,  the  22d  instant. 

WEDSESBAr,  April  22, 1868. 
The  Chief  Justice  of  the  United  Statestook 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  t« 
them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Washburnb,  chairman  of  that 
committee,  and  accompanied  by  the  Spaak< 
and  Clerk,  appeared  and  were  conducted  i 
the  seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  Monday's  proceedings. 

Mr.  EDMUNDS.  Mr.  President,  I  move  thai 
the  reading  of  the  Journal  be  dispensed  with. 
.  The  CHIEF  JUSTICE.  Unless  there  b< 
some  objection  it  will  be  so  ordered.  The  Chair 


hearsnoobjection.  It  is  so  ordered.  Senators, 
the  business  under  consideration  when  the  Sen- 
ile adjourned  on  Monday  was  an  order  offered 
ay  the  Senator  from  Nevada,  [Mr.  STEWiRT,] 
xnich  the  Clerk  will  read. 
The  Chief  Clerk  read  as  follows  : 
Ordered.  That  tha  Manoaers  on  the  part  of  the 
Hosae  of  Repreaentativi^a  and  the  CDunael  of  the 
respondent  hnveleave  to  file  trrittejior  printed argu- 

Mr.  VICKERS.  Mr.  President,  I  beg  leave 
to  offer  this  as  a  substitute. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  substitute. 

The  Ceibp  Clbrc.  It  is  proposed  to  strike 
ut  all  of  the  proposed  order,  and  insert  in 
lieu  thereof: 


junsel  for  the  President  hi 

peachmenttboU^ev  did  not  desire* 

allowed  to  do  so  :  Therefore, 
Besolved.  That  anftwo'of  thoMan: 


aifiedts 


aaagers  anS  thefirst  replv  of  the  President's  ooun- 
1.  and  that  other  two  of  the  counsel  for  the  Presi- 
mt  who  have  not  spoken  may  hare  the  nrivile«e 
reply.bat  alternating  with  thesaid  two  JJanagers, 
Bving  the  cloaing  argument  for  the  Fresid 
e  Managers' final  replyto  bemade  Dnder 


esident  and 


Irola. 


Mr.  CURTIS.  Mr.  Chief  Justice,  it  may 
have-some  bearing  possibly  on  the  vote  which 
is  to  be  taken  on  this  proposition  if  I  were  to 
state  what  I  am  now  authorized  to  state,  that 
the  extent  of  Mr.  Stanbery's  indisposition  is 
such  that  it  will  be  impracticable  far  him  to 
take  any  further  part  in  this  trial. 

The  CHIEF  JUSTICE,  Senatcfrs,yonwho 
agree  to  the  amendment  proposed  by  way  of 
substitute  by  the  Senator  from  Maryland  will 
say  ay. 

Mr.  CONNESS  called  forthe  yeas  and  nays, 
and  they  were  ordered. 

Mr.  YATES.  I  ask  for  Uie  reading  of  the 
amendment. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  original  proposition  and  also  the 
substitute. 

The  Chief  Clerk  read  the  order  proposed 
by  Mr.  Stewart  and  the  amendment  of  Mr. 

VlCEEBS. 

The  question  on  theampndment  being  takm 
by  yeas  and  nays,  resulted — jeas  29  nays  2ii 
as  follows: 

YBAS-Messrs.  Buokalew.  Cragin  D*v  s  Dooht 
tie,  Edmunds,  Peasenden  Fowler  Erel  nshuj-sen 
OrimeB,  Hendricks,  Johnson  Motreery.  M  rrili  ol 
Maine,  Morton,  Norton  Patterson  of  New  Hamp 
shire,  Patterson  of  Tennessee  Saulabury  Sorjeue 
Tipton.  TrnmbnII,  Van  Wmkle  VitkciB  \Villov 
Wilson,  and  YnteB-26 
NAYS-^Moaara.  Cameron   Cattell    Chandler  Con 

--    "  rbett,  Drake    fetrv    Henderson    Howard 


,    Morgi 


,,  Morri 


0^  -Vei 


Bamsei'.  Boss,  Sherman  i 
and  Will  lama- 20. 

HOT  VOTING— Messrs  Ai  t 
ConklJDK.  Dixon,  Harlan  Nye 


r  Thayer 
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Mr.  POMEROY.  The  Senator  from  Cali- 
fornia, [Mr.  CoLE,J  who  sits  by  my  side,  haa 
been  called  suddenly  to  leave  the  city  on 
account  of  a  matter  of  deep  interest  to  his 
family.  He  wished  me  to  say  this  t«  the 
Senate  in  explanation  of  his  absence. 
So  the  amendment  was  agreed  to. 
The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  order  as  amended. 

Mr.  CONNESS  called  forthe^eas  and  nays, 
and  they  were  ordered ;  and  being  taken,  re- 
sulted— yeas  20,  nays  26;  as  follows  ; 

YEAS— Messrs.  Bookalew,  Craiin.  Dovia,  DooUt- 
tla.towler.IIendtioka,  Johnson,  MoCreery,  Morton, 
Norton,  Pntterson  of  Now  Hmnpahire.  PatterEon  of 
Tenneaaee,  S»ulabury,  Snmnar,  Tipton,  Trumbull, 
ViokBfH,  Willes,  Wibon.  and  Yates-SO. 

HAYS-Meearg,  Cameron,  Cattoll,  Chandler,  Con- 
neig,  Corbctt,  Dmhe,  Edmnnds.  Ferrr.  Fesaendeo, 
FrolinBhniBen,  Qrimee,  Handenon.  Howard,  Howe. 
Morean,  MorrUl  of  Maine,  Morrill  of  Vennout. 
PpiDeror,RaniaBr,IloiB.Sh«inHi,SpiaKue,  Stewart, 
Itftjer.Van  Winkle,  and  Wllllanu-26, 

NOT  VOTINQ-Mesars.  Anthony,  Baiard.  Cole. 
CoukliDg.  Dixon.  Harlan.  Nye,  and  Wade— 8. 
So  the  amendment  was  disagreed  to. 
Mr.  TICKERS.     Mr.  President,  I  send  an 
order  to  the  chair.  . 

Mr.  Manager  STEVENS.  Mr.  Chief  Jus- 
tice, I  desire  to  make  an  inquiry  \  and  that  is 
whether  there  is  any  impropriety  in  any  Man- 
ager's publishing  a  short  armment  after  this 
vote.  After  the  motion  made  here  on  Mon- 
day some  few  of  us,  I  among  the  rest,  com- 
menced to  write  out  a  short  argument.  I  ex- 
Eect  to  finish  it  to-night,  and,  if  the  first  vot« 
ad  passed,  I  meant  to  file  it,  I  do  not  know 
that  there  ia  any  impropriety  now  in  printing  it 
except  that  it  will  not  go  into  the  proceedings. 
I  would  not  lltB  to  do  anything  which  would 
heimproper,  and  I  inquire  whether  there  would 
be  any  impropriety  ? 

Mr.  FERHY.  Mr,  President,  I  inquire 
whether  it  would  be  in  order  to  move  the 
original  order  iipon  which  we  have  taken  no 
vote,  introduced,  I  think,  by  the  Senator  from 
Massachuaetts,  [Mr.  Subnbr.] 

The  CHIEF  JUSTICE.  It  would  not.  As 
theChief  Justice  understands  the  matter  is 
finally  disposed  of.  A  proposition  baa  been 
offered  by  the  Senator  from  Maryland,  [Mr, 
ViCKEKS,]  which  will  be  read  for  information. 
The  Chief  Clerk  read  the  order  proposed  by 
Mr.  ViCKERS,  as  follows  r 

That  one  of  the  Msnaeera  on  the  part  of  the 
Honae  bo  permilted  to  file  his  printed  argumont  be- 
fore the  ndjournniont  of  to-day,  and  that  alter  an  oral 

opening  by  a  Manager  and  the  reply  of '"-- 

-^    ■-      ■■  ■       other  of '■--'•—'^ 


Ln  oral  addret 


irivilei 


I  of  fitini 
le  follow 


ibyth 


n^ceoh'of  one  of  the  President's  oonnsel  and  tliefinal 
replyofa  Manager  under  the  eiiatingruio. 

The  CHIEF  JUSTICE.  This  order  is  i: 
nature  of  an  amendment  of  the  rules,  and 
not  be  considered  now  unless  by 
consent. 

Mr.  CUNNESS.  That  was  offered,  I  believe, 
two  days  since,  if  I  am  not  mistaken,  by  the 
Senator  from  Nevada. 


The  CHIEF  JUSTICE.  It  has  just  been 
offered  by  the  Senator  from  Maryland.  If  there 
is  no  objection  it  will  be  now  considered. 

Mr,  CONNESS.     I  offer  a  substitute  for  it. 

The  CHIEF  JUSTICE.  It  is  before  the 
Senate  for  consideration,  and  the  Senatorfrom 
California  proposes  a  substitute. 

Mr,  SHERMAN.  I  should  like  to  have  it 
read  again.     It  was  not  heard. 

The   CHIEF  JUSTICE.      In   a  moment. 


stitute proposed  by  the  Senator  from  California. 

The  Chief  Clerk    The  order  as  proposed 
by  the  Senator  trom  Maryland  is: 

Ordered.  That  one  of  the  Managers  on  the  part  of 


tboHouHebei 
before    ■ 


oouoseJ  shall  have  tie  privilege  of  filing  a  written  or 
of  making  an  oral  address,  to  be  follDwed  by  the 
closing  speeoh  of  one  of  the  Preaident's  oonnBal,  and 
the  final  reply  of  a  Manager  under  the  existing  rule. 
The  Senator  from  California  proposes  to 
amend  by  striking  out  all  after  the  word 
"ordered"  and  inserting: 

That  sneh  of  the  Managara  and  counsel  foe  the 
Freaidont  as  may  clioose  to  do  90  have  leave  to  Me 
arguments  before  Friday.  April  24. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  amendiaent  proposed  by  way  of  substi' 

Mr.  CONNESS  called  for  the  yeas  and  nays, 
and  theywere  ordered. 

Mr.  BUOKALEW.  I  would  move  to  lay 
the  resolution  and  amendment  on  the  table  ; 
but  I  desire  to  have  the  order  and  amendment 
read  again. 


TheChiefClerkreadtheorderaudtTiearaeQd- 

Mr.  CONNESS.  Mr.  President,  I  wish  to 
modify  my  amendment  so  aa  to  read  "on  or 
before  Friday,  April  24." 

The  CHIEF  JUSTICE.  That  modification 
will  be  made  if  there  be  no  obji'Ction.     The 

Juestion  is  on  the  motion  of  the  Senator  from 
'ennsylvania,  [Mr.  Bcckalew,]  to  lay  on  the 
table  tlie  proposition  and  pending  amendment. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  amendment  proposed  by  the  Sen- 
ator from  California.  Upon  that  question  the 
yeaa  and  nays  have  been  ordered. 

The  question  being  taken  by  yeaa  and  nays, 
resulted— yeas  24,  nays  25;  aa  follows  : 


iampshire,  Fomeroy,  Aamsey,  Sherma 
lumner.  Thayer,  Tipton,  WUley,  Williai 
and  Yatea— 24. 

NAYS-Measra.  Anthony,  Bayard,  Buokalew,  Da- 
vis, Diion.Boolittle,  Edmunda,  Feaaeaden,  Fowler, 
Frelinghuyaen,  Qrimea.  Hendricka,  Howe,  Johnson. 
McCreery,  Morgan,  Morton,.  Norton,  Patterson  of 
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HOT  VOTIBO— MeBsra.  Cole,  Harlan,  Morrill  of 
Meine.  Nye,  and  Wade— 5. 

So  the  amendment  waa  not  agreed  to. 

The  CHIEF  JUSTICE.  The  question  re' 
eura  on  the  ordeTproposed  by  the  Senator  from 
Maryland,  [Mr.  Vickers.] 

Mr.  JOHNSON.  I  move  to  amend  the 
order  bj  inserting  "two"  instead  of  "one" 
before  the  worda  "of  the  Managers,"  at  the 
beginning  of  the  order. 

Mr.  SHERMAN".     Say  "all." 

Mr.  JOHNSON.  No ;  I  will  not  aay  alt ; 
that  would  be  objectionable. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  of  the  Senator  from  Maryland, 
[Mr.  Johnson,]  to  strike  out  "one"  and  in- 

The  questipn  being  put,  the  Chief  Justice 
declared  that  the  amenament  appeared  to  be 
agreed  to. 

Mr.  CONKLING  called  for  a  division. 

Mr.  HOWARD.  I  ask  how  the  order  will 
read  if  amended? 

The  CHIEF  JUSTICE.  It  is  proposed  to 
strike  out  "one"  in  the  first  line  and  insert 
"two;"  80  as  to  read:  "That  two  of  the 
Managers  on  the  part  of  the  House  be  per- 
mitted to  file,  &e." 

Mr.  CONKLING.  I  beg  to  withdraw  the 
call  for  a  division ;  I  made  it  under  a  misap- 
prehension of  the  amendment. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
announced  the  vote  as  agreed  to.  Thenmend- 
ment,  then,  stands  as  agreed  to. 

Mr.  CONNBSS.  What  is  the  state  of  the 
question  now,  the  amendmentadopted? 

The  CHIEF  JUSTICE.  The  amendment 
is  adopted.  The  question  is  on  the  order  as 
amended. 

Mr.  Manager  WILLIAMS.  Mr.  President 
and  Senators,  I  beg  leave  to  suggest,  as  I  do 
very  respectfully,  that  the  effect  of  this  order 
as  it  now  stands,  requiring  that  any  argument 
which  may  be  presented  shall  be  in  print  to 
day,  will  be  to  leave  the  matter  substantially 
as  it  was  before,  because  there  is  but  one  of 
the  Managers,  as  I  believe  is  well  understood, 
although  three  of  them  would  like  to  put  in 
arguments,  there  is  but  one  of  them  who  is  so 
prepared  jnst  now ;  that  is  to  say,  whoso  argu- 
ment is  in  print.  So  that,  in  this  shape,  it 
would  be  keeping  the  word  of  promise-  to  the 
ear  and  breaking  it  to  the  hone. 

Mr.  JOHNSON.  What  time  would  the 
Manager  like? 

Mr.  Manager  WILLIAMS.  Tfyou  would  say 
"  written"  instead  of  "printed,"  it  would  be 
satisfactory, 

Mr.  SHERMAN.     I  move  that  the  order  be 
!jo  amended  that  "the  Managers  shall  have 
leave  to  file  written  or  printed  arguments." 
The  CHIEF  JUSTICE.     It   is   moved 

Strike  out  the  word  "  two" 

'    Mr.  SHERMAN..  No,  sir. 


The  CHIEF  JUSTICE.  The  Chief  Justice 
does  not  understand  the  amendment. 

Mr.  SHERMAN.  Will  the  Secretary  read 
the  first  clause,  and  I  will  submit  an   amend- 

The   CHIEF    JUSTICE.     The    Secretary 

will  readthe  first  clause. 
The  Chief  Clerk  read  as  follows : 
Ordered.  That  two  of  the  Managers  on  the  part  of 

tbe  llouae  be  permitted  to  file  their  printed  argu- 

Mr.  SHERMAN.  I  move  that  the  language 
he,  "The  Managers  on  the  part  of  the  House 
be  permitted  to  file  printed  or  written  argu- 
ments." 

Mr.  FE8SENDEN.  That  cannot  be  done 
ithout  reconsidering  the  vote  by  which  we 
inserted  the  word  "  two." 

The  CHIEF  JUSTICE.  _  Amotion  to  strike 
out  the  word  "  two"  and  insert  anything  .else 
will  not  be  in  order ;  but  a  motion  to  add  the 
words  "  or  written"  will  bo  in  order. 

Mr.  SHERMAN.  I  will  theumove  to  recon- 
sider the  vote  adopting  the  amendment  of  tho 
Senatorfrom  Maryland,  [Mr.  Joesson,]  insert- 
'  ig  the  wortl  "two." 

The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  moves  to  reconsider  the  vote  by  which 
the  word  "  one"  was  stricken  out  and  "  two" 
inserted. 


The 


The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  amendment  to  insert  after  the  word 
"printed"  the  words  "or  written." 

Mr.  GRIMES.  I  wish  to  have  the  order 
reported,  so  as  to  know  when  these  written 
aigumentsaretobefiled.  ["  To-day."]  Then 
I  ask  unanimous  consent  to  inquire  whether  or 
not  it  is  expected  that  the  counsel  for  the 
President  will  examine  these  written  argnnienta 
to-day  and  be  able  to  make  a  reply  to  them  to- 
morrow morning? 

The  CHIEF  JUSTICE.  The  question  U 
upon  adding  after  the  word  "printed"  the 
words  "  or  written." 

The  amendment  was  agreed  to. 

Mr.  WILSON.  I  ask  that  the  order  be  read, 
as  modified. 

The  Chief  Clerk  read  as  follows : 

Ordered,  That  two  of  tiiB  ManoKCTS  on  tlie  part  of 
the  HouHO  be  permitted  to  file  their  priuted  or  writ- 
ten areuineuts  before  the  adjouinmont  of  to-rlaj.  and 
that  alter  on  oral  arcument  hyoue  Manflger  and  the 
reply  of  one  of  the  President's  counsel,  another  nf 
the  President's  counsel  Bliall  have  thi 


■  of  m 


oral  addrej 


sdbythe'cloVinB'sri'eech  of  oneTf'the  IPrcsi- 
acnfe  eOimBel  and  the  final  reply  of  a  Manager  under 
the  existing  rule. 

Mr.  GORBETT.  Mr,  President,  I  move  to 
insertin  place  of  the  word  "another"  the  word 
"  two,"  so  as  to  make  it  the  same  on  the  part 
of  the  President's  counsel  as  on  the  part  of  the 
Managers. 

The  CHIEF  JUSTICE.  The  Clerk  will 
read  the  order  as  it  stands  now,  and  as  it  will 
be  if  amended  as  proposed. 
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The  CHIEF  JDSTICE,     Cou^ersatiun  i 

the  Senate  Chamber  must  be  sitspendeii 

Mr.  FOWLER.   Particuiarlyin  the  galleries 

The  CHIEF  JUSTICE.    CocveMatioQ  i 

the  Senate  Chamber  must  be  suspended,  lu 

eluding  the  galleries. 

^,l.       r, r. T.   ,.    pj,QpggeJ  [q  gt|.|l^ 


Ordered,  That  two  oF  the  Managers  on  the  part  of 
the  House  be  peimitted  to  file  thoir  printed  or  writ- 
ten argumentibefore  the  adjournment  of  to-day,  and 
that  after  an  oral  opening  by  a  Manaeer  and  the 
reply  of  ona  of  the  President's  connsel.  two  of  the 
President's  couoael  shall  have  the  privileKB  of  filins 
a  written  or  of  making  an  oral  address,  to  be  followed 
by  the  closing  epeeeh  of  one  of  the  President's  oono- 
SEl  and  the  final  reply  of  a  Manager  under  the  eiist- 

Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, if  jou  will  allow  me  to  sa;  one  woi'd  on 
this  question,  as  the  rule  now  stands  two  of  the 
President's  counsel  are  permitted  to  make  oral 
.arguments.  By  the  amendment,  without  the 
modification  of  inserting  "  two  ".  instead  of 
"another,"  we  understand  that  three  of  the 
Fre'sident's  counael  will  be  enabled  to  make 
oral  arguments  to  the  Senate.  That  is  as  many 
as,  under  any  circumstances,  would  wish  or  be 

Mr.  Manager  STEVENS.  Mr.  Chief  Jus- 
tice, this  would  embarrasslJie  Managers  among 
themselves  very  much.  Would  it  not  do  to 
say  that  "the  Managers  and  the  counsel  for 
the  President  may  file  written  or  printed  argu- 
ments between  this  and  the  meeting  of  Uie 
court  to-morrow?-'  That  would  disembarrass 
US  of  al\  our  difBculties,  and  I  cannot  perceive 


Mr.  BAYARD.  Mr.  Chief  Justice,  I  move 
to  lay  the  resolution  on  the  table,  and  I  ask 
for  the  yeas  and  nays. 

Mr.  NELSON  rose. 

Mr.  BAYARD.     I  withdraw  the  motion. 

Mr.  PESSENDEN.  Mr.  President,  I  ask 
if  me  order  was  not  adopted. 

The  CHIEF  JUSTICE.    It  has  not  been. 

Mr.  FESSBNDEN.  I  understood  it  to  be 
adopted. 

The  CHIEF  JUSTICE.  It  has  not  yet  been 
adopted.  *An  amendment  was  adopted,  but 
the  vote  has  not  been  taken  on  the  order. 

Mr.  TRUMBULL,  Mr.  President,  I  should 
like  to  inquire  what  the  question  before  the 
Senate  is  prior  to  the  motion  to  lay  on  the 

The  CHIEF  JUSTICE.  The  motion  to  lay 
on  the  table  is  withdrawn. 

Mr.TRUMBULL,  Whatisthemotionpead- 
ing? 

The  CHIEF  JUSTICE.  The  motion  pend- 
ing is  to  strike  out  the  word  "another  and 
insert tift  word  "two." 

Mr.  TRUMBULL.  I  would  aak  the  unani- 
moue  consent  of  the  Senate  to  appe^  to  the 


Senator  from  Oregon  to  withdraw  that  amend- 
ment.    The  counsel  do  not  ask  it. 

Mr.  CORBBTT.  Mr.  President,  as  the  order 
13  satisfactors;  to  the  President's  counse!  as  it 
now  stands  without  the  amendment  I  withdraw 
the  amendment. 

The  CHIEF  JUSTICE,  The  question  is  on 
adopting  the  order.     The  Clerk  will  read  it  as 

The  Chief  Clerk  read  as  follows: 

Ordered.  That  two  of  the  Managers  ontilD  part  of 
the  House  bepermitted  to  file  their  printed  or  written 
argnments  before  tlie  adjournment  of  to-day.  and 
that  after  an  oral  Dpenlng  by  a  Manager  and  the 

the  President's  counsel  eball  have  the  privilege  of 

followed  by  the  closing  speech  of  one  of  the  Presi- 
'     "  ilandthefinalreply  byaManHgerunder 


tbeei 


Mr.  CONKESS.  I  ask  for  the  reading  agwn 
of  the  first  part  of  the  order. 

The  Chief  Clerk  read  the  order. 

Mr.  C0NNES8.  That,  Mr.  President,.! 
desire  to  suggest 

The  CHIEF  JUSTICE,  The  Senator  from 
California  can  speak  by  unanimous  consent. 

Mr.  CONNESS.  1  will  not  ask  consent,  nor 
speak.  I  move,  at  the  instance  of  one  of  the 
Managers,  to  amend  so  that  it  will  read  "before 
to-morrow  noon,"  that  that  length  of  time  be 
given  to  file  either  written  or  printed  argu- 
ments, as  they  are  not  ready  to-day. 

Mr.  GRIMES.  How  can  the  other  side 
reply  to-morrow? 

Mr.  HENDERSON.  I  desire  to  offer  a 
substitute.  ' 

The  CHIEF  JUSTICE.  The  first  question 
is  on  the  amendment  proposed  by  the  Senator 
from  California,  [Mr.  CoNNBSS.] 

The  amendment  was  agreed  to. 

The  CHIEF  JUSTICE.  The  question  now 
is  on  the  substitute  proposed  by  the  Senator 
from  Missouri,  [Mr.  Hendebson.]  The  Clerk 
will  read  it. 

The  Chief  Clerk  read  as  follows: 

Strike  out  all  after  the  word  "  Ordered"  in  the 

•That  all  the  Managers  not  delivering  oral  argo- 

Btant.andthecuunaelfor 
oral  arguments  may  file 
time  b^re  Tuesday,  the 


Mr.'  THAYER.  I  move  to  lay  the  whole 
subject  on  the  table. 

Mr.  SPRAGUE  called  for  the  yeas  and  nays, 
and  they  were  ordered;  and  being  taken,  re 
suited — yeas  13,  nays  37;  as  follows; 

YEAS— Messrs.  Buokalew.  Conklina,  Diion,  Doo- 
lit tie,  Edmunds,  Grimes.  Henderson,  MeCreery,  Nor- 
ton. Ross.  SprMfne.  Thayer,  and  Williams— 13. 

NAYS— Messrs.  An  thony.Oameron.Cattell.  Chand- 
ler. Conness^Corbett^  Cragin,  DayiE.^prakB,  Feraj, 
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Ettmsey.  Saalsbary.  i 


>rt.    Snn 


..r-- ^ibnil,  Van  Winkle,  Viokers,  WiUey, 

Wilson,  and  Yates-ST. 
NOT  VOTINO-MsaBra.  Bayard.  Cole.  Nye.  and 

So  the  motioa  to  lay  on  the  table  w&a  not 
agreed  to. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  amendment  proposed  by  the  Senator 
from  Missouri,  to  strike  out  all  after  the  word 
"  Ordered"  and  to  insert  what  will  be  read  by 
the  Secretary. 

Mr.  HENDERSON.  Before  it  ia  read  I 
desire  to  modify  it  so  as  to  make  it  read, 
f  Monday,  the  27th,"  instead  of  "Tuesday, 
the  28th." 


That  all  the  Manosers  not  delivering  oral  argu- 
ments may  be  permitted  toflle  written  arguments 

for  the  President  net  making  oral  arguments  may 
file  written  arjtnmentB  at  any  time  before  Monday, 
the  27th  inatant. 

Mr.  HENDERSON.  I  will  saj  "before 
eleven  o'clock  on  Monday,  the  27th  instant," 
BO  that  they  will  be  in  at  the  time  of  meeting. 

Mr.  DOOLITTLE.  Mr.  Chief  Justice,  I 
desire  to  inquire  of  the  Chief  Justice  whether 
under  that  rule  all  the  Managers  would  not  be 
permitted  to  deliver  oral  arguments? 

Mr.  HENDERSON.    It  does  not  change 


the 


The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  orderproposed. 

Mr.  EVABTS.  Mr.  Chief  JuaticeandSen- 
ators,  as  we  understand  the  order  now  pro- 
posed, it  would  notenlargfl  the  privilege  of  the 
President's  counsel  in  addressing  the  court. 
Any  liberality  that  should  be  shown  by  the 
Senate,  so  far  as  it  conld  be  availed  of  by  the 
President's  counsel  under  the  peculiar  citeum- 
stances  in  which  they  are  placed,  would  prob- 
ably need  to  include  an  opportunity  on  their 
part  to  make  oral  addresses. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, I  have  felt  and  still  feel  an  almost  irre- 
sistible repugnance  to  sayine  anything  to  the 
Senate  upon  this  subject,  In  the  first  place, 
in  the  view  which  I  entertained  of  the  Consti- 
tution aod  laws  of  our  country,  I  regard  it  as  a 
matter  of  right  in  the  President  of  the  United 
States  to  appear  by  counsel.  I  soppose,  follow- 
ing the  analogies  of  courts  of  Justice,  that  the 
Senate,  dttitig  as  a  court,  have  the  right  to 
regulate  the  number  of  counsel  and  to  confine 
it  within  reasonable  limits.  Inasmuch  as  the 
Senate  had  indicated,  by  a  rule  which  was 
adopted  before  the  commencement  of  the  trial, 
the  number  of  persona  who  were  to  address  the 
Senate  in  the  progress  of  the  trial,  I  felt  reluc- 
tant to  ask  that  any  alteration  of  that  rule 
should  be  made  in  behalf  of  the  President's 
counsel  for  the  very  simple  reason  that  it  has 
never  beea  to  me  a  source  of  satisfaction  to 


attempt  t 
muchles: 

they  had 
willing  tc 


}  address  an  unwilling  audience,  and 
.  would  it  be  a  source  of  gratification 
attempt  to  address  the  Senate  when 
indicated  bjarule  that  they  were  un- 
hear  further  argument.  On  a  former 
I  stated  to  the  Senate  that  intending 
on  our  part  faithfully  to  adhere  to  the  rule 
which  you  had  prescribed  for  the  conduct  and 
raanagementof  the  trial,  two  of  the  President's 
counsel  had  determined  not  to  address  the  Sen- 
ate; that  three  others  of  the  President's  coun- 
sel had  assumed,  with  our  consent,  the  man- 
agement and  direction  of  the  case,  and  that  in 
our  arrangement  it  was  lefi  to  them  to  make 
the  argument  before  the  Senate.  As  an  appli- 
cation was  made  on  the  side  of  the  Managers 
to  enlarge  the  number,  I  thought  that  it  would 
not  be  improper  on  our  part  to  ask  to  be  per' 
nliitted  to  appear  for  the  cause  and  to  argue  it. 
Since  I  made  a  few  brief  observations  to  the 
Senate  the  other  day,  Mr.  Stanbery,  upon 
whom  we  relied  to  make  the  leading  argument 
in  behalf  of  the  President,  has  been  confined 
by  sickness.  It  is  uncertain  whether  he  will 
be  able  to  address  the  Senate  at  all ;  the  prob-. 
abilities  at  present  are  that  he  will  not;  and 
even  if  he  should  make  the  efibrt,  the  chances 
are  that  he  will  be  unable  to  make  th.'^t  argu- 
ment to  the  Senate  which  be  had  intended  to 

Under  these  eircumslances  I  desire  to  say 
to  the  Senate  that  I  would  like  to  be  permit- 
ted to  address  the  Senate  in  behalf  of  the 
President.  Indeed,  I  desire  that  the  rule  shall 
be  so  enlarged  as  to  give  all  the  President's 
counsel  the  privilege  of  addressing  the  Senate, 
either  orally  or  in  writing,  as  we  may  find  COQ- 
yenient  to  do.  I  have  stated  that,  owing  to 
the  circnmstances  indicated,  we  have  not  pre- 
pared written  arguments;  and  it  is  too  late 
now  for  the  two  counsel  who  had  not  intended 
to  address  the  Senate  to  make  such  prepara- 
tion ;  but  in  the  progress  of  tlie  case  1  have 
made  such  notes  and  memoranda  that  I  think 


I  could  argue  the 
constraiiied  by  a  t 
ate,  under  these 
whole  of  the  eoun 
I  beg  leave  to  i 
doing  this  ' 


before  you;  and  I  feel 
of  duty  to  ask  the  Sea- 
mstances,  to  allow  the 
1  to  make  addresses, 
iure  you,  Senators,  that  in 
.    „      .  .    animated,  as  I  trust,  by  a 

spirit  of  idle  vanity,  and  by  the  desire  to  make 
an  address  in  a  great  cause  like  this.  I  have 
lived  long  enough  in  the  world  to  know  that 
sometimes  we  can  make  more  by  our  silence 
than  by  an  effort  to  make  a  public  address.  I 
am  satisfied  from  my  experience  that  great 
risks  attend  such  an  efi'ort,  especially  when  we 
attempt  to  address  the  Senate  or  any  other 
assembly  extemporaneously ;  and  were  I  to 
consult  my  own  feelings  and  inclinations,  I 
would  not  make  this  request ;  but,  under  the 
peculiar  circumstances  by  which  we  are  sur- 
rounded, if  the  Senate  are  willing  to  enlarge 
the  rule,  I  choose  to  take  the  risk  and  to  take 
my  chances  of  endeavoring  to  argue  the  case 
before  you,  and  I  feel,  SenalK)rs,  that,  under 
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tUs  is  Dot  a 


existing 
fioaable  request. 

I  maj  Bttj,  although  I  am  not  expressly 
Eiutliorized  to  do  so,  Chat  I  am  satisQed  the 
President  desires  that  his  cause  shall  be  au- 
Eued  by  the  two  additional  counsel  whom  he 
has  provided  in  the  case,  besides  the  three 
counsel  who  were  heretofore  selected  for  that 
jiurpose ;  and  I  trust  you  will  not  deny  us  this 
right.  I  trust  that  you  will  feel  at  liberty  to 
extend  it  to  all  the  couusei  in  the  ease.  If  we 
choose  to  avail  ourselves  of  it  we  will  do  so. 
I  have  no  sort  of  objection,  so  far  as  I  am 
concerned,  that  the  same  right  shall  be  ex- 
tended to  all  or  to  more  than  an  equal  num- 
ber of  the  Managers  on  the  other  side.  I  trust 
that  the  resolution  will  be  so  shaped  as  to  em- 
brace all  the  counsel  who  are  engaged  in  the 
cauRe  in  behalf  of  the  President.  I  do  not 
know  that  under  these  ^ircumstancea  1  shall 
be  able  to  interest  the  Senate  at  all.  But  it  is 
of  gteat  importance.    On  the  trial  of 


counsel  for  the  defendant  were  permitted  to 
address  the  Senate ;  and  in  a  great  case  like 
this,  one  of  snch  momentous  magnitude,  a 
case  in  which  the  whole  country  is  interested, 
is  it  asking,  Senators,  too  much  at  your  hands, 
that  you  will  enable  us  to  present  bis  case  in 
the  best  manner  that  we  may  be  able  to  do 
under  the  circumstances  by  which  we  are  sur- 
rounded? 
The  CHIEF  JUSTICE.     The  question  ia 


retary  will  read  the  original  proposition  a^ain, 
and  also  the  amendment. 

The  Chief  Clebe.  Tbe  original  order  is  as 
follows : 

O'dfred.  That  two  of  the  Mnnagers  on  the  part  of 


counsel  aad  the  final  replf  of  a  Manager  under  the 

TheamendmentoftheSenatorfrora  Missouri 
is  to  strike  out  all  after  the  word  "ordered" 
and  inser^: 

Tbut  all  the  Msnseers  not  deiiveiiog  orsl  areu- 
mentB  may  be  nermilteil  to  file  written  arguments  at 
any  time  before  the  Sith  instant,  and  the  counSEl  for 
the  President  not  making  oral  arguments  may  file 
written  aisumentsat  any  time  before  eleven  o'clock 
of  Monday,  the  27th  instant. 

Mr.  HOWARD.  Mr.  President,  I  rise  to 
make  an  inquiry,  whether  the  proper  construc- 
tion of  the  amendment  offered  by  the  honor- 
able Senator  from  Missouri  does  not  open  the 
door  and  repeal  the  twenty-first  rule  ;  in  short, 
whether  it  does  not  allow  all  the  counsel  on 
the  part  of  the  accused  and  all  the  Managers 
who  may  see  fit  to  make  oral  argumeni 
the  final  summing  up  ? 

Mr.  CONNESS.    To  make  that 


Mr.  EDMUNDS.     I  object  to  debate. 

Mr.  CONNESS.  Td  roakethat  entirely  clear, 
I  move  to  insert  the  words  "in  accordance 
with  the  twenty-first  rule." 

The  CHIEF  JUSTICE.  "Sulgect  to  the 
twenty-first  rule." 

Mr.  CONNESS.  Yes,  "subject  to  tha 
twenty-first  rule." 

Mr.  HENDERSON.  I  accept  the  modifi- 
cation.    That  is  what  it  means  now. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  substitute,  as  modified.' 

The  Chief  Clerk  read  as  follows : 


Ordered,  That  all  the  Managers  notdeliyi 


■A  for  the 
mny  file  i 


le  27tli  in 


.  subjeol 


ver,  lo  the  twenty-first  rule, 
r.  CONNESS.  _  I  wish  to  insert  that  lan- 
guage at  the  beginning  after  the  word  "  that;" 
BO  that  it  will  read  "  that  subject  to  the  twenty- 
first  rule"  so  and  so  shall  be  done. 

Mr.  HENDERSON.  I  suggest,  atler  the 
words  "oral  arguments,"  to  insert  "except 
the  two  Managers  delivering  oral  arguments 
under  the  twentv-first  rule." 

The  CHIEF  Justice.  The  Chief  Justice 
will  suggest  to  the  Senator  from  Missouri  that 
his  object  will  be  attained  by  accepting  the 
amendment  proposed  by  the  Senator  from  Cal- 
ifornia, inserting  the  words  "subject  to  the 
twenty-flrat  rule." 

Mr.  CONNESS.  I  ask  if  it  was  my  privi- 
lege to  offer  it  as  an  amendment.  I  do  not 
know  why  it  was  not  accepted. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
understood  it  to  be  accepted. 

Mr.  CONNESS.     1  suggest  to  the  Secretary 

The  CHIEF  JUSTICE.  It  was  written  and 
was  accepted,  as  the  Chief  Justice  understood, 
and  then  after  it  was  accepted  tbe  Senator 
from  Missouri  proceeded  Btili  further  lo  mod- 
ify his  amendment. 

Mr.  CONNESS.  I  ask  the  Secretary  to 
read  it  again  as  I  moved  it. 

The  Chief  Clerk  read  as  follows: 

Ordered,  That,  subject  to  the  twenly-first  rule,  all 

Fo?e  the  21tta  instant,  and  the  counsel  for  the  President 
not  making  oral  arguments  may  file  written  anru- 
StVth  instLi'"^    *  "'^^  "  '"^° "  "  ""    "       ""  ^1- 

The  CHIEF  JUSTICE.  TheSenatorfrom 
California  moves  to  amend  the  amendment 
proposed  by  the  Senator  from  Missouri  by  in- 
serting after  the  word  "  that "  the  words  "sub- 
ject to  the  twenty-first  rule." 

The  amendment  to  the  amendment  was 
agreed  to. 

Mr.  TRUMBULL.  Is  an  amendment  still 
in  order? 

The  CHIEF  JUSTICE.    It  is, 

Mr.  TRUMBULL.     I  movetostrikeoutaU 
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after  tlie  word  "  that  "  and  insert  what  I  send 
to  the  Chair. 

The  Chief  Clerk.  It  is  proposed  to 
amend  the  amendment  by  striking  out  all  after 
the  word  "that "  and  inserting: 

As  man;  of  tbe  MonaceiB  and  of  the  connael  for 
the  President  as  desiia  to  do  so  be  permitted  to  file 
argumenta  or  to  address  the  Senate  orally. 

Mr.  EDMUNDS,  Mr.  STEWABT,  and 
others  called  for  the  yeas  and  nays,  snd  tbej 
were  ordered. 

Mr.  CORBETT.    I  call  for  the  readingagaia. 

The  CHIEF  JUSTICE.  The  Clerk  will  re- 
port the  order,  the  amendment  proposed,  and 
the  proposed  amendment  to  the  amendment. 

The  Chief  Clebk.  The  order  originally 
proposed  is  as  follows : 

Ordered,  That  two  of  the  Managers  on  the  part  of 
the  House  be  permitted  to  file  their  printed  or  writ- 
ten argumeat9  on  or  before  eleven  o'eloek  to-mor- 

and'the  replj  of  one  of  the  Frenident's  counsel  an- 
other of  the  President's  eonnselBhall  have  the  priv- 
ilege of  filing  a  written  or  of  makiuB  an  oral  address, 
to  he  Ibliowedbytho  elosing  speech  of  ono  of  the 
Preaident'a  counsel  and  Ihafloal  replyof  ft  Manoser 
under  the  ezistiae  rule. 

ThoSenatorfrora  Missouri  [Mr.  Hesdesson] 
proposes  to  amend  that  by  striking  out  alt  after 
the  word  "Ordered"  and  inserting : 

That,  subject  to  the  twenty-Eiat  rule,  all  ths  Man- 
agers not  deli^rin^  nr.>  „...„mpn(»mnv  ho  ,i».n-i.. 
ted  to  aio  wr 
21th  instant, 
making  oral 


sel  for  the  Presiden 


STthin 


n  o'clock  of  Monday,  the 


The  Senator  from  Illinois  [Mr.  Trcmbull] 
proposes  to  amend  the  amendment  by  striking 
ont  all  after  the  word  "  that"  and  inserting: 

As  many  of  the  Manaeers  and  of  the  counsel  for 
the  President  as  desire  to  do  so  be  permitted  to  file 
arguments  or  to  addres^a  tho  Senate  orall; . 

The  CHIEF  JUSTICE.  The  question  is 
on  the  amendment  proposed  by  the  Senator 
from  Illinois  to  the  amendment  of  the  Senator 
from  Missouvi, 

The  qnestion  being  taken  by  yeas  and  nays, 
resulted — yeas  29,  nays  20 ;  as  follows : 

YEAS— Messrs.  An  thony.Buekftlev.ConklmK.Cra- 
fin.  Davis,  Dooiittle.  Edmnnds  Ferry,  Feasenden, 
fowler,  Urimes,  Uendereon,  Headricks.  Johnson. 
MoCTeeiy,  Morrill  of  Maine,  Norton,  Pattt  '' 


New  Uunpshite,  Patterson  of  Tennessee.  Ramsey, 
fianlsbary,  Sherman,  gpracae,  Tipton,  Trumbull, 
Van  Winkle,  Tiekan,  WlUej^  andYates— 29. 


iward.  Howe.  Horran.  Momll  of  Vermont.  Mo 
),  Pomeroy,  Boss,  Stewart,  Bnmner,  Thayer,  ai 


So  the  amendment  to  the  amendment  wa 
agreed  to. 

The  CHIEF  JUSTICE.  The  question  rf 
curs  on  the  amendment  as  amended. 

Mr.  BUCKALEW.  I  move  to  amend  fui 
ther  by  adding  at  the  end  of  the  amendment 
the  following  words : 

mil  bo 


But  the  00 
by  one  Man 


a  provided 


Mr.  TRUMBULL.    That  would  be  so  neces- 

The  amendment  to  the  amendment  was 
agreed  to. 

The  CHIEF  JUSTICE.  The  qnestion  recurs 
on  the  amendment  of  tbe  Senator  from  Mis- 
souri [Mr.  HENnEBSON,]  as  amendud  on  the. 
motion  of  the  Senator  from  Illinois,  [Mr. 
Tbumbull.I 

Mr.  CAMsaON.  I  rise  to  inquire  whether 
a,  substitute  would  be  in  order  now. 

The  CHIEF  JUSTICE.  An  amendment  to 
either  proposition  will  be  in  order.  Does  tbe 
Senator  from  Pennsylvania  propose  to  offer  an 
amendment? 

Mr.  OAMEBON.  Yea,  sir,  by  way  of  sub- 
stitute. 

The  CHIEF  JUSTICE.  It  will  be  in  order 
to  move  a  substitute  to  strike  out  all  after  the 
word  "that"  in  the  amendment. 

Mr.  CAMERON.     I  send  my  amendment 

the  Chair. 

The  Chief  Clerk.    It  is  proposed  to  strike 

it  all  after  the  word  "that"  in  the  ameod- 

ent  as  amended  and  to  insert: 

rs  and  all  the  counsel  for  thePresi- 


dent  I 


D  filei 


its  by  eleven  o'clook  to 

Mr.  EDMUNDS.     Mr.  President,  I  wish  to 

inquire  whether  that  is  offered  aa  a  substitute 

for  the  original  proposition  or  for  the  amend- 

Tb'e  CHIEF  JUSTICE.     For  the  amend- 

Mr'.  EDMUNDS.  Then  I  rise  to  a  point  of 
order,  that  it  is  not  in  order  on  account  of  our 
having  voted  that  theameodment  should  staiuj 

The  CHIEF  JUSTICE.  The  Chief  Justice  is 
of  opinion  that. it  is  in  order  as  an  amendment. 
The  question  is  on  the  amendment  proposed 
by  the  Senator  from  Pennsylvania,  [Mr.  CiM- 
EHON,]  to  strike  out  all  after  the  word  "that" 
in  the  amendmentas  amended  and  insert  what 
has  been  read. 

Mr.  HOWE.  I  move  to  lay  the  order  and 
the  amendment  on  the  table. 

The  motion  was  not  agreed  to. 

The  CHIEF  JUSTICE.  The  qnestion  recurs 
on  the  amendment  proposed  by  the  Senator 
from  Pennsylvania,  [Mr.  Cameron.] 

The  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  question  recurs 
on  the  amendment  of  the  Senator  from  Mia- 
BDuri  as  amended  on  the  motion  of  the  Senator 
from  Illinois. 

Mr.  YATES.  I  move  to  strike  out  ail  after 
the  word  "that"  and  insert  the  following. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  amendment  proposed  by  the  Senator 
from  Illinois,  [Mr.  Yates.] 

The  Chief  Clerk  read  theamendment,  which 
was  to  strike  out  all  after  the  word  "that" 
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wnttmor  oral  aignmento,  tlioMiinagerstohavelhe 
Qpeuiug  imd  ulusiag. 

Mr.  YATES  called  for  the  jeaa  and  naya, 
and  they  were  ordered. 

Mr.  JOHNBON.  I  moye  to  amend  by  in- 
Eerting  at  the  close  "  subject  to  the  Hmttutiou 
in  the  twenty-first  rule"  as  to  the  closing  of 
the  case,  becanse  otherwise  all  the  Managers 
might  close. 

The  CHIEF  JUSTICE.  The  amendment 
is  not  in  order,  unless  it  is  accepted  by  the 
Senator  from  IllinoiB.  The  Senator  from 
Miiryland  proposes  to  add  "subject  to  the 
limitation  of  the  twenty-first  rule."  Does  the 
Senator  from  Illinois  accept  the  amendment? 

Mr.  YATES.     Yes,  sir. 

Mr.  ANTHONY.  I  ask  unanimous  con- 
sent to  make  an  inquiry.  Does  not  this  order 
allow  all  four  of  lie  Managers  to  reply  after 
all    four    of   the    President's    counsel    have 

^^Mr^ljOHNSON.     Nst  as  it  is  now  amended. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  does  not.  The  Secretary  will  read 
the  amendment  as  it  now  sLanda. 

The  Chief  Clerk.  It  is  proposed  to  amend 
the  amendment  by  striking  out  all  after  the 
word  "that"  and  inserting: 

TJniiriifl.hflMininffflraBtirt  four  nf  l.lm  nonnsel  for 
""  'e  the 


mitted  t 


openine  and  cloaioE,  subject  to  the  limitation  of  t£e 
twenty-flrst  raia. 

Mf.  GRIMES.    1  call  for  the  reading  of  the 
twenty- first  rule. 

ITie  CHIEF  JUSTICE.    The  Secretary  will 
read  the  twenty-first  rule. 

The  Chief  Clerk  read  as  follows : 

bo  opened  by 


"XXI. 'IheoaseoD  each  aide  shi 
ne  person.   The  final  areumeot  on 


.ered  hy  tbe  Senate  ui 


93  othoT 


closed  01 

The  CHIEF  JUSTICE.  The  question  is  on 
tte  amendment  proposed  by  the  Senator  from 
Illinois  [Mr.  Y^TiJs]  to  lie  amendment  as 
aiended  proposed  by  the  Senator  from  Mis- 
souri, [Mr.  HKBDEBaoH.]  Upon  this  gaestion 
the  yeas  and  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and  naya, 
resulted — yeas  18,  nays  81 ;  as  follows: 

TBAS-fiea*^  Bnokalew.  Contline,  Corbett.  Cra- 
mn,  Divis,  Doolittle.  Fowlet,  Uendrioka,  Howoid, 
MoCreeri',  Morgan,  Morton,  Norton,  Saulsburj', 
^raEue,  Van  WlaklOTIakere,  and  YaCes-lS. 

HAYS-MtMiB.  ^tbonr,  Ssyud,  CamsroD,  Cat- 
tell,  Chandler,  DiiOB,  DiAb,  Edmunds.  Ferry,  Fas- 
sendea,  FreUnghnrBen.  Cinmes,  Harlan,  Uenderaan, 
Hoire,  JahDWD,  Sori^  flf  Mains,  Morrill  of  Ver- 
mont. Pattmon  of  leniieuee,  Pameroy,  Ramsey, 
fioas,  Sherman,  gtawart,  Sumner,  Thayer.  liptan, 
Trumbull,  Willey,  WilliamB,  and  Wilaon-31. 

HOT  VOTING.— Mesflrs.  Cole,  Oonnees,  Hye,  Pat- 
tetBOn  ofNew  Uanii8iiiirB,»nd  Wade— 5, 

So  the  amendment  to  the  amendment  waa 
r^ected. 

The  CHIEF  JUSTICE.  The  question  re- 
cnrs  on  the  amendment  as  amended. 

Mr.  FBELmOHUYSfiN.    I  should  like 


to  hear  the  original  proportion,  as  moved,  I 
believe,  by  the  Senator  from  California,  read. 

Mr.  HENDRICKS.  Mr.  President,  I  move 
to  i)oslpone  the  further  consideration  of  this 
subject  until  the  close  of  the  Srst  argument  on 
the  part  of  the  Managers.  I  think  that  argu- 
ment ought  to  proceed. 

The  motion  was  not  agreed  to ;  there  being 
on  a  division— ayes  19,  noes  22. 

The  CHIEF  JUSTICE.  The  question  reenm 
on  the  amendment  of  the  Senator  from  Mis- 
souri [Mr.  Hensersok]  as  amended  on  motion 
of  the  Senator  from  Illinois  [Mr.  TsoMBirtJ.] 
to  the  original  proposition  made  by  the  Sena- 
tor from  Maryland,  [Mr.  Vickers.]  Both  the 
original  order  and  the  proposed  amendment 
will  be  read. 

The  Chief  Clerk.  The  original  order  is  as 
follows ; 

Ordered.  Ibat  two  nf  (lie  Manwers  on  the  part  of 
thaUoueebo  permitted  to  file  their  printed  or  writ- 
ten argumeute  on  or  before  eleven  o'clock  to-morrow, 
and  tbat  after  ^  oral  openisK  by  a  Manager  and  the 
replyofone  of  the  President's  counsel  another  of 

filinifaa  written  or  of  making  an  oral  addressjo  1^ 

dent'seounBel  and  the  nnalreply  of  a  Manager  under 


The  amendment  as   amended  {     ,. 

strike  out  all  after  the  word  "Ordered  "  and  to 


Manager  as  proridad  in  ibe  twenty-first  rule. 

The  CHIEF  JUSTICE  put  the  question  on 
the  amendment  as  amended  and  declared  him- 
self at  a  loss  to  decide  the  result. 

Mr.  HOWARD  called  for  the  yeas  and  nays, 
and  they  were  ordered ;  and  being  taken,  re- 
sulted—;eas  28,  na^s  22  ;  as  follows : 


sou  of  teuneasae.  Sauls  bury.  Sherman.  Sprseue,  Tip- 
ton. Trumbull,  Vaa  Winkle,  Viokers,  Willey,  and 
yatea~23. 

NAYS— MsMrs.  Btcrni.  Buokalaw,  CiuJieron,  Cat- 
tell.  Cbandler,  Corbett,  Drake,  Frelinshuysen.  Har- 
lan, Howard,  Howe.  Morgan,  Morrilfof  Vermout, 
:on  of  New  Hampshire.  Pon 

>^«art    R.,mv..^r    ThavAr    Will 


Roas,  Stewart,  Suinner,  llii»ier,  WiUiama, 


d  Wil- 


NOT  'VOTINS— Messrs,  Cole.  Conneas,  Nye,  and 
Wade— 1. 

So  the  amendment  as  amended  was 
agreed  to. 

The  CHIEF  JUSTICE.  The  question 
recurs  on  the  order  as  amended. 

Mr.  EDMUNDS.  1  ask  for  the  yeas  and 
nays  on  that  question. 

The  yeas  and  nays  were  ordered ;  and  being 
t^en,  resulted— jeaa  28,  nays  22;  as  foUowa: 

TEAS-MasBTB.  Anthony,  Craein,  Davis,  Doolittia, 
Ferry.  Fesaenden,  Fowler,  Grimes.  Henderson,  Hend- 
riaka,  Johnson.  McCreery.  Morgan.  Morrill  of  Maine, 
Morton,  Norton,  FatteraoD  of  TenneGsee,  Ramsay, 
Saul3bm7,aherman.Sumnar,  Tipton,  Trumbull,  Van 
Winkle,  Viekers,  Willey.  Wilaon,  and  Yates— :». 

SAYS— Megsra.Bwwd.Btt^^ew,  Cameron,  Oat- 
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tell.  Chaartler.  CDnkling.  CoTbett.  Dixon.  Drake.  Ed- 
munda,  PrelinEhuyaen.  Horlan.  Howard.  Howe. 
Morrill  of  Vermont,  PattEraon  of  New  Hamfshiro, 
Pomeroj.  Rosa,  8pro«u6.  Stewart,  Thayer,  and  Wil- 
liam e— 22. 

IJOT  VOTINO-Meesrs.  Cole.  Connesa.  Nye,  and 
Wade— 4. 


Ordered.  That  aa  ni 


_jQittEd  tofili 
rally:  b  '     ■ 


tbe  Mnnagcr! 


:o  address 

-„. the  oral 

BTgument  saaii  oe  oj  ono  Manager,  ae  provided  in 
the  twenty-first  rule. 

The  CHIEF  JUSTICE.  Gentlemen  Man- 
agers on  the  part  of  the  House  of  Represent- 
atives, yoii  will  please  to  proceed  with  me  argu- 

Hon.  JOHN  A.  LOGAN,  one  of  the  Man- 
agers of  the  impeachment  on  the  part  of  the 
House  of  Representatives,  tiiereupon,  under 
the  order  just  adopted  by  the  Senate,  filed  tlie 
following  argument ; 

Mr.  President  and  Senators;  When  one  in 
public  life  is  suddenly  called  to  .the  discharge 
of  a  novel  and  important  public  duty  whose 
consequences  will  be  great  and  whose  effects 
will  be  historical,  he  must  betray  an  inordinate 
self-esteem  and  an  unpardonable  lack  of  mod- 
esty if  he  did  not  at  the  outset  acknowledge 
his  diffidence  and  solicit  forbearance. 

And,  sirs,  more  than  any  other  man  do  I 
feel  that  it  becomes  me  to  invoke  the  charity 
and  to  ask  the  leniency  of  this  honorable  tri- 
bunal. For  surely  never  since  the  foundation 
of  this  Gorernment  has  there  been  cast  upon 
anj  of  its  servants  a  duty  so  high  and  import- 
ant in  its  nature,  so  unusual  and  unexpected 
in  its  character,  and  so  full  of  good  or  ill  in  its 
consequences  as  the  duty  with  which  the  Man- 
agers on  behalf  of  the  people  now  find  them- 
selves charged,  and  one  part  of  which  I  now 
reluctantly  find  myself  called  upon  to  perform. 
I  shall  be  sustained  throughout  my  effort  by 
the  consciousness  that  the  cause  I  in  part  repre- 
sent is  too  great  to  be  weakened  by  my  weak- 
ness, and  by  the  sincere  hope  that  however 
feeble  mav  be  my  efforts,  and  however  appa- 
rent may  be  my  imperfections,  I  shall  not  be 
accused  of  a  want  of  fairness,  or  found  lacking 
in  concession  and  candor. 

I  wish  to  assure  you.  Senators — I  wish  most 
earnestly  and  sincerely  to  assure  the  learned 
and  honorable  counsel  for  the  defense — that 
we  speak  not  only  for  ourselves  but  for  the 
great  body  of  the  people  when  we  say  that  we 
regret  this  occasion,  and  we  regret  the  neces- 
sity which  has  devolved  this  duty  upon  us. 
Heretofore,  sirs,  it  has  been  the  pride  of  every 
"-"'■-*'  ■  ■  ite  of 
othat 

great  office  have  always  been  brought  the  most 
preBminent  purity,  tbe  most  undoubted  in- 
tegrity, and  the  most  unquestioned  loyalty 
which  the  country  could  produce.  However 
fierce  might  be  the  strife  of  party ;  however 
clamorous  might  be  tbe  cry  of  politics ;  how- 
ever desperate  might  be  the  struggles  of  leaders 
and  of  factions,  it  has  always  been  felt  that  the 
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id  would  be  a  promoter  of  the  welfare  of 
ms  country  in  all  its  perils  and  adversities. 
Such  have  been  the  hopes  and  such  has  been 
tbe  relianceof  the  people  at  large;  and  in  con- 
sequence the  chief  executive  ch^r  has  come 
to  assume  in  the  hearts  of  Americans  a  form 
so  sacred  and  a  name  so  spotless  that  nothing 
impure  could  attach  to  the  one*  and  nothing 
dishonorable  could  taint  the  other.  To  do 
aught  or  to  say  aught  which  will  disturb  this 
cherished  feeling  will  be  to  destroy  one  of  the 
dearest  impressions  to  which  our  people  cling' 

And  yet,  sirs,  this  is  our  duty  to-day.  We 
are  here  to  show  that  President  Johnson,  the 
man  whom  this  countir  once  honored,  is  un- 
fitted for  his  place.  We  are  here  to  show  that 
in  his  person  he  has  violated  the  honor  and 
sanctity  of  his  office.  We  are  here  to  show 
that  he  usurped  the  power  of  his  position  and 
the  emoluments  of  hjs  patronage.  We  are 
here  to  show  that  he  has  not  only  willfully  vio- 
lated the  law,  but  has  maliciously  commanded 
its  infringement.  We  are  here  to  show  that 
he  has  deliberately  done  those  things  which  he 
ought  hot  to  have  done,  and  that  he  has  crim- 
in^ly  left  undone  those  things  which  he  ought 
to  have  done. 

He  has  betrayed  his  countrymen  that  be 
might  perpetuate  his  power,  and  has  sacrlSced 
their  interests  that  he  might  swell  his  authoriW. 
He  has  made  the  good  of  the  people  subordi- 
nate to  bis  ambition,  and  the  nacmony  of  the 
community  second  to  his  desires.  He  has 
stood  in  the  way  which  would  have  led  the 
dismembered  States  back  to  prosperity  and 
peace,  and  has  instigated  them  to  the  path 
which  led  to  discord  and  to  strife.  He  has 
obstructed  acts  which  were  intended  to  heal, 
and  has  counseled  the  course  which  was  in- 
tended to  separate.  The  differences  which  he 
might  have  reconciled  by  bis  voice  he  has 
stimulated  by  his  example.  The  questions 
which  might  have  been  amicably  settled  by  his 
acquiescence  have  been  aggravated  by  bis 
insolence ;  and  in  all  those  instances  whereof, 
in  our  articles  we  complain,  he  has  made  his 
prerogatives  a  burden  to  the  Commonwealth 
instead  of  a  blessing  to  his  constituents. 

And  it  is  not  alone  that  in  his  public  course 
he  baa  been  shameless  and  guiltj,  but  that  his 

firivate  conduct  has  been  incendiary  and  ma- 
ignaut.  It  is  not  only  that  he  has  notoriously 
broken  the  law,  but  that  he  has  criminally 
scoffed  at  the  ftamers\>f  the  law.  By  pnblic 
harangueand  by  political  arts  he  has  sought  to 
cast  odium  upon  Congress  and  to  insure  credit 
for  himself;  and  thus,  in  a  Goyernraent  where 
equal  respect  and  dignity  should  be  observed 
in  reference  to  the  power  and  authority  con- 
ferred upon  each  of  its  several  departments,  he 
has  attempted  to  subvert  their  justproportions 
and  to  arrogate  to  himself  their  respective 
jurisdictions.  It  is  for  these  things,  Senators, 
that  to-day  he  stands  impeached;  and  il  is 
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becanso  of  these  tLat  the  people  hare  bid  us 
prosecate.  Thatwecegretit,  Ihavesaid;  that 
they  regret  it,  I  repeat;  and  though  it  tears 
away  the  beautiful  belief  with  which,  like  a 
drapery,  they  had  invested  the  altar,  yet  they 
feel  that  the  time  has  come  when  they  must 
expose  and  expel  the  eacrilegioua  priest  in 
order  to  protect  and  preser^'e  the  purity  of  the 
temple.  , 

Yes,  Senators,  Andrew  Johnson,  President 
of  the  United  States,  now  stands  arraigned  at 
this  bar  to  answer  to  the  high  crimes  and  mis- 
demeanors which  an  indignant  and  outraged 
people  have  at  length  alleged  against  him. 
This  trial  has  given  us  many  surprises,  but  no 
one  fact,  has  pven  us  more  surprise  than  the 
tone  of  complaint  which  by  bis  counsel  he  has 
assumed.  Of  what  should  he  complain  7  Did 
he  think  that  he  could  proceed  in  his  unwar- 
rantable course  forever  with  impunity?  Did 
he  suppose  that  he  could  break  down  every  rule 
and  safeguard  in  the  land  and  that  none  should 
say  him  nay?  Did  he  believe  that  because  the 
people  were  for  a  time  stricken  into  silence  by 
the  audacity  of  his  acts  they  would  sutfer  in 
sadnessand  continuetobcdumb?  Didhenot 
know  that  they  were  jealous  of  their  liberties 
and  rights,  and  in  the  end  would  punish  him 
who  attempted  to  tamper  with  either ;  and  now 
that  they  are  visiting  upon  him  the  inevitable 
result  of  his  misdeeds  is  it  of  this  that  he  com- 
plains? Ue  should  rather  give  them  thanks 
that  they  have  spared  him  so  long,  and  be 
grateful  that  their  magnanimity  has  preserved 
him  to  this  hour.  Is  it  of  the  articles  alleged 
against  him  that  he  complains? 

Sirs,  the  people  have  selected  the  latest  but 
'not  the  greatest  instance  of  hia  dereliction. 


insidious  were  intended  to  be  revolutionary. 
They  preferred  to  attribute  to  the  frailty  of  his 
mind  what  they  should  have  ascribed  to  tbe 
duplicity  of  his  heart ;  and  when,  day  after  day, 
the  efidences  of  his  falsehood  became  stronger 
am}  stronger,  when  month  after  month  the 
baseness  of  hiti  purpose  became  more  and  more 
palpable,  and  when  session  afUr  session  the 
proof  of  his  desertion  became  more  and  more 
convincing,  still  they  hesitated,  until  further 
hesitation  ^  to  him  would  have  been  certain 
destruction  to  them,  and  they  presented  through 
us,  nothis  most  flagrantoSenseSibutonly  his  last 
onendings.  Should  he  complain  that  they  de- 
nounce for  tbe  lesser  when  he  is  equally  guilt; 
of  the  greater  crimes?  la  it  of  this  tribunal 
that  he  complains?  You,  Mr.  President,  pre- 
side, and  most  worthily  preside,  over  the  Su- 
preme Court,  nhicb  is  the  court  of  last  resort 
in  all  this  land.  To  youand  your  associates  is 
left  the  final  arbitrament  of  the  most  grave  and 
important  controversies  whichconceru  our  peo- 
ple. Byyouredueationandhabityouarefitted 
to  pass  upon  serious  issues.  You  are  raised 
by  your  jurisdiction  above  the  ordinary  pas- 
sions and  prejudices  of  the  lesser  courts  j  and 


thia  of  itself  is  a  guaranty  of  your  impartialilj 
in  a  forum  like  this.  And  you.  Senators,  1^ 
the  theory  and  structure  of  our  Government, 
are  constituted  its  most  select  and  responsible, 
legislators.  By  the  arrangement  and  disposi- 
tion of  the  functions  of  our  Federal  powers, 
you  occupy  a  sphere  the  exact  parallel  to  which 
is  found  in  no  other  Government  of  the  world. 
You  are  of  the  President,  and  yet  so  far  sep- 
arated from  him  that  you  are  beyond  his  flat- 
teries and  above  his  threats.  You  ate  of  the 
people,  and  yet  sofarremovedfrom  themthat 
you  are  not  affected  by  their  local  excitements ) 
you  are  not  swayed  by  their  passions,  nor  influ- 
enced by  their  tumults.  When  the  Constitu- 
tion fixed  tbe  age  of  eligibilityto  the  Senate  it 
was  that  j'our  minds  should  be  matured  and 
that  your  judgments  shouldbe  ripened;  it  was 
that  you  should  have  come  to  that  period  when 
reason  is  not  obscured  bypassion  and  wisdom 
is  gathered  of  experience.  To  such  an  august 
body  have  the  people  committed  their  griev- 
ances ;  and  of  this  he  certainly  should  not  com- 
plain. Does  he  complain  of  us?  Sirs,  it  may 
be  that  he  does ;  but  yet  I  feel  that  he  should 
not.      What    we  have    done   we    have   done 


this  man  was  false  to  every  citizen ;  and  we 
felt,  as  Managers,  that  we  did  not  dare  to  jeop- 
ardize, by  unseemly  delay  or  fatal  favors,  the 
safety  of  a  nation.     We  thought— 
"If  it  were  done,  when  'lis  done,  then  'twere  well 

It  were  done  qniokly." 
There  had  been  too  much  dallyingwith  trea- 
son already.  If  but  a  few  short  years  ago 
traitors  bad  been  quickly  seized  and  speedily 
punished  there  would  never  have  been  a  shot 
bred  in  rebellion.  If  plotters  had  been  made 
to  feel  the  early  gripe  of  the  law  tbere  never 
would  have  been  a  resort  to  arms.  When  we 
looked  back  and  recalled  the  memories  of  our 
battle-fields ;  when  we  saw  the  carnage  amid 
tbe  slain,  thennutterable  woe  of  the  wounded  J 
when  we  remembered  the  shriek  of  the  widow 
and  the  sob  of  the  orphan;  when  we  reflected 
on  the  devastation  of  our  land  and  the  bur- 
dens now  on  our  people ;  when  we  turned  us 
about  and  saw  in  every  direction  the  miseries 
and  the  mischiefs  which  follow  every  war,  no 
matter  bow  just,  and  when  we  remind  our- 
selves that  all  this  would  not  have  been  had 
treason  been  executed  for  its  overt  acts  before 
yet  its  hands  were  red;  and  when  we  felt,  as 
we  do  all  feel,  that  to  delay  might  bring  all 
thia  and  more  upon  us,  we  could  not  ana  did 
not  pause.  We  urged  this  trial  at  "  railroad 
speed."  In  view  of  such  results  self-preser- 
vation would  have  dictated  that  we  should  ask 
for"  lightning  speed."  Ought  he  to  complain? 
If  be  is  guilty,  then  tbere  is  no  speed  too  great 
for  bis  deserts.  If  be  is  innocent,  tbere  is 
none  too  great  for  his  deliverance.  It  is  the 
fact,  then,  that  we  have  desired  to  advance 
this  case  with  all  possible  speed  j  but  it  is  not 
the  fact  that  we  have  advanced  with  all  poa: 
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sible  rigor.  We  only  desired  to  be  just;  we 
did  not  wisli  to  be  severe.  If  we  had  been 
actuated  b;  any  spirit  other  than  a  sease  of 
OUT  high  dut;  we  mi^ht  have  given  the  Presi- 
dent cause  to  complain.  We  might  bave  aaked, 
and  aslied  it  in  tlie  strength  of  authority,  too, 
that  pending  the  trial  he  should  have  been 

f  laced  under  arrest,  or  at  least  suspended  from 
ia  office.  The  English  practice  would  have 
sancdoned  this.  May,  in  his  treatise  on  the 
]aw,  privilege,  &c.,  of  Parliament,  says: 

"If  thBaeauBe4bBa_pBerhe  is  attaohed  or  retained 
inoustody  by  order  or  the  House  of  Lordi     " 
mnnir,  he  IB  taken  iuto  enstods  hy  ' 
attending  the  Coiamoiis,  by 

bail  by  theHouaeof  Lords,  or  otherwise  dinpoBedof 
by  their  order."— CAa»(er  ^. 

In  Wooddeson  we  find  it  was  customary  for 
the  Commons  to  request  the  Lords  that  the 

EeiBon  impeached  "may  be  sequestered  from 
is  seat  in  Parliament  or  be  committed,  or  that 
■  the  peers  will  lalte  order  for  hia  appearance, 
according  as  the  degree  of  the  imputation  jus- 
tifies more  or  less  severity."  The  Commons 
demanded  that  Clarendon  be  sequestered  from 
Parliament  and  committed.  {6  HoweU's  State 
Trials,  895;  11  Howell,  738.) 

Lord  Stafford  was  seqaesteced  in  1611.  (2 
Nalaon's  CollectJons,  7.) 

In  the  matter  of  the  impeachment  of  Blount 
it  was  ordered  by  the  Senate  as  follows,  July 
7,  1797  : 

"Thatthe  said  William  Blounf  be  tofeen  Into  the 
custody  of  the  meaaanger  of  this  Houpeaiitilheshall 
enter  into  reoovniiance.  blmseir  in  the  sum  of  $20,- 
009,  with  two  sufflclent  sureties  in  the  sHm  of  815,000 

iBont  as  taoy  be  exhibit^  Mtaiust  him." 

On  the  I8th  day  of  June,  1788,  m  the  Vir- 
ginia convention,  George  Mason  objected  to  the 
pardoning  _power  vested  in  the  President  for 
ordinary  crimes.     Mr.  Madison,  in  reply,  said : 

"  There  ia  one  security  in  thls<»se  to  which  eontla- 
mennmynothaveadvartedi  if  the  President  be  oon- 
neoted  in  any  eusploions  mftnaer  with  aar  person, 
and  there  be  grounds  to  believe  he  will  shelter  him, 
the  House  of  Bepreecntatires  can  impeach  him ;  tbey 
[evidently  referring  to  the  Senate,  or  the  Senate  in 
oopnecljon  with  the  House]  can  remove  him  If  found 
^ilty^  tkej/ call  ta*jiend  kim  wJten  eu^ected,  and  the 
power  will  daiolve  upon  the  Yice  Freeident." 

Therefore,  as  we  have  not  aslied  what  we 
might  have  so  consistently  demanded,  I  feel 
that  he  has  no  ground  of  discontent  with  us. 
What,  then,  is  he  to  answer?  He  is  to  make 
defense  to  the  charge  of  high  crimes  and  mis' 
demeanors  which  the  people  of  tlie  United 
States,  in  virtue  of  their  sovereignty,  do  pro- 
claim against  him.  I  wish  to  be  distinctly 
nnderstood  when  I  say  that  the  allegation 
comes  from  the  people  in  their  sovereignty — 
in  their  supreme  capacity  as  the  rulers  of  ns 
all.  By  remembering  this  we  may  escape  from 
the  narrow  confines  of  legal  technicalities,  and 
be  governed  by  more  -extended  and  liberal 
rules  than  prevail  in  lie  courts  of  the  common 
lair.    It  al^U  not  be  truthfully  said  that  the 


charges  which  come  from  a  whole  people  ar« 
frivolous  and  vain;  itshall  not  longer  Declaimed 
that  that  which  a  community  in  its  aggre- 
gate capacity  asserts  is  insufficient  and  of  do 
avail ;  the  mighty  mass  of  men  who  are  the 
nation — the  great  unit  of  minds  who  are  this 
Union — of  minds  enlightened,  of  thoughts  pro- 
found, of  discrimination  quick,  and  purpose 
steady,  of  hearts  free,  of  souls  i^solved,  of  all 
the  elements  which  make  this  nation  what  it 
young  in  years,  but  n 


action. 
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It  is  for  this  reason  that  neither  a  demurrer 
to  test  any  questions  of  law  or  a  motion  to 
quash  to  decide  any  questions  of  fact  has 
ever  been  permitted  to  be  interposed  against 
any  article  of  impeachment,  no  matter  where 
ever  or  whenever  such  has  been  presented. 
And  Jet,  before  issue  joined  upon  the  preeent 
occasion,  it  was  asseverated  against  those  who 
favored  this  proceeding  that  they  were  about 
to  pervert  the  Constitution,  to  submerge  the 
law,  and  further  their  partisan  ambitions  by 
the  proclamation  of  charges  which  on  their 
face  are  fabulous  and  weak,  if  not  absurd  and 
contumacious;  and  in  the  answer  which  this 
respondent  has  made  he  has  announced,  as  one 
of  the  issues  upon  which  yon  are  to  pass,  that 
several  of  our  articles  are  insufficient  in  law 
and  inadequate  in  fact.  I  repeat,  sirs,  that 
this  is  an  anomalous  answer.  The  fiat  of  a 
people  when  solemnly  pronounced  against  one 
to  whom  they  have  delegated  official  favorf^ 
sjid  whom  they  have  charged  with  derelictions 
of  officialduty  can  never  be  treated  as  an  empty 
sound,  nor  their  inquiry  regarded  as  an  idfe 
ceremony.  And  here  I  wish  to  impress  upon 
these  triers  the  important  fact  that  every  arti- 
cle which  we  here  present  stands  in  the  light 
of  a  separate  count  in  an  indictment,  and  must 
be  decided  as  a  separate  issue  on  its  own  mer- 
its.  It  should  not  be  permitted,  where  any 
count  is  found  to  contain  matter  of  substance, 
that  the  accused  should  have  a  verdict  of  not 
guilty  because  of  insuffloieocj  in  matters  of 

It  is  the  rule  that  all  questions  of  law  or  of 
fact  are  to  be  decided  in  these  proceedings  by 
the  £nal  vote  upon  the  guilt  or  innocence  of 
the  accused.  It  is  also  the  rule  that  in  determ- 
ining this  general  issue  Senators  must  con- 
sider the  sufficiency  or  insufficiency  in  law  or 
in  &ct  of  every  article  of  accusation.  But  the 
insufficiency  which  they  uc«  to  consider  is  not 
the  technical  insufficiency  by  which  indictments 
are  meaaured.  No  me«e  insuffioieucy  of  state- 
ment, no  mere  want  of  precision,  no  n^re  lack 
of  relative  averments,  no  mere  absence  of 
legal  verbiage  can  inure  to  the  benefit  of  the 
accused.  The  insufficiency  which  will  avail 
him  must  be  such  an  entire  want  of  substance 
as  takes  all  soul  and  body  iioiu  (he  chaige 
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and  leaveB  it  nothing  but  a  shadow.  Neither 
shall  the  respondent  be  allowed  to  escape  be- 
cause of  any  inmtaieria!  variance  between  the 
averment  and  the  proof.  If  we  have  Bupeeeded 
in  sustaining  the  principal  weight  of  each  sep- 
arate article,  then  we  are  entitled  to  a  finding 
upon  each.  These  are  the  propositions  which  I 
Mtherfrom  thefolJowingauthoritiea:  Trial  of 


Prescott,  page  25 ;  Mr.  Shaw,    .      , 

page  45;  report  from  the  committee  of  the 
House  of  Commons  appointed  t«  inspect  the 
Lords  jo umala,  April  30,  1794. 
Story,  on  the  Constitution,  says;  ' 
"It  19  obvious  tiiiit  the  etrictneaa  of  the  tbrnie  of 
proceeding  in  oasee  of  offenses  at  eommon  law  arc 
i<l  BilaptM  to  impeaehments.  The  vnr  habits  grow~ 
ing  Dutof  jndieui]  eiiiplDrmeiit«,thBi^ili>iannerin 
whieh  the  diioretioD  of  Jodsea  is  llmitw  uid  fenoed 
in  on  all  Bidea,  IK  Older  taproteetpenDniBcoosed  of 
orinies,  b;  rulSB  and  preasdenti,  and  tlia  adherence 
to  tcehniflalprinitipleswhich,j>erliape,  dlstlngalahee 
this  branoh  of  the  law  more  than  an;  other,  are  all 
ill  adapted  to  the  trial  of  polities!  offenses  in  the 
broad  course  of  impeoehmenla."  »  •  •  » 
"There  is  litllateolinioalin  tlie  niode  ofploceedinKi 
tbe  eharites  are  sufficiently  elear.  and  yet,  in  a  general 
form,  there  are  few  esoeptiona  wbioh  arise  in  the 
aunhrMition  of  evidence  which  srow  out  of  mere 
oal  rules  and  quibbles:  and  it  has  repeatedly 


stood  and  more  liberally  and  justlv  eipounded  by 
statesmen  than  by  mere  lawyers.  An  illustrious  in- 
atanee  of  this  sort  is  upon  record  in  the  case  of  the 


liament  was  decided  in  itu. „ ..^ „ ... 

of  Lords  as  well  as  the  House  ef  Commons,  ngaiast 
what  seemed  to  be  the  weight  of  professioaiil  opin- 
i'>-a."~Storv,  sees.  763,  763. 

The  next  question  which  it  is  proper  to  ask 
is,  for  what  crimes  and  misdemeanora  may  an 
officerbe  impeached?  Can  he  be  impeached 
for  any  other  than  an  indictable  offense?  The 
authorities  certainly  sustain  the  Managers  in 
aasertinfi  that  he  may  be.  We  cannot  search 
tbtough  all  the  cases,  as  they  are  too  numer- 
ous, but  will  call  the  attention  of  the  Senate 
to  some  that  should  be  regarded  as  good  au- 
thority, and  the  opinions  of  those  who  should 
be  regarded  as  learned  in  the  law. 

Mr.  Madison,  in  discussing  the  power  of  the 
President,  used  tlie  following  language : 

■'  What  will  be  the  motives  which  the  President 
Ban  feel  fobthe  abuse  of  his  power  and  the  restraints 
that  operate  to  prevent  it  ?  In  tbe  first  placehe  will 
be  impeachable  by  this  Houae  before  the  Senate  for 
such  an  act  of  maladministration;  for  I  contend 
that  the  wanton  removal  of  meritorious  officers 
would  BuUeot  him  to  impeachment  and  removal  from 
bis  own  high  trust."— -inTiais  of  Coitgreie,  1801^5,  vol, 
■  1.  p.  517. 

The  trial  of  Blount,  1788-89.  Story,  in 
speaking  of  that  case,  saja : 

"In  the  Bcgumflntupon  Blount's  impeachment  it 
was  pressed  with  great  earneslneaa  that  there  is  not 
a  syllable  in  the  Constitution  wbiob  confines  im- 
peaohiiient  to  cflieial  acta,  and  it  is  against  the  plain- 
est dictates  of  common  sense  that  sach  a  restraint 
should  be  imposed."— iStorji,  sec.  802. 

Trial  of  Judge  Cbase,  February  26,  1805. 
Mr.  Manager  Nicholson  says ; 

"  If,  therefore,  the  President  of  the  United  States 


should  accept  a  bribe  he  certainly  cannot  be  id' 
dictedforit.and  yet  no  mancDu  doubt thathem^t 
baimpeaehed.  If  one  of  the  heads  of  Departments 
should  nndertake  to  recommend  to  office  lor  pay  ha 
certainly  might  be  impeached  for  it,  and  yet  Iwonld 
aak  under  what  law  and  In  what  court  conid  ha  ba 

In  the  trial  of  Judge  Chase  Mr.  Manager 
Randolph  says : 

"It  has  been  contended  that  an  offense  to  be  int- 
peachable  mnst  ba  indictable.  For  what,  then.  I 
pray  yon,  was  it  that  this  provision  of  impeaohmeat 
found  its  way  into  the  Constitution."  *  *  * 
*  "If  the  Constitution  did  not  contemplate  a  dis- 
tinction between  an  impeachable  and  an  indiotahia 


;^le7: 


wanting  to  reotify  the  evil?"— Jnnaif  ef  Omereii, 
1801-5,  p.  642. 

By  permission  of  the  Senators  I  will  read 
some  extracts   that   I   have  made  from   the 

Seeches  of  some  of  the  most  learned  men  of 
igland  on  this  same  Question,  which  was  dis- 
cussed in  the  trial  of  Queen  Caroline,  in  the 
year  1820. 

Earl  Grey,  in  speaking  of  the  powera  of 
Parliament,  said : 


the  I 


ain  this 


loftb 


cipla,  supported  m 
',  and  bottomed  ai 


when  a  great  State  necessity  or  a  : 

State  expediency  eiisla.  Parliament  were  veeieuwjtn 

eitraordinary  powers,  and  it  became  their  dnty  to 

euro  that  remedy  ccmmensarate  with  snoh  ^ata 
necessity  or  expediency,  which  no  prooeeding  in  a 
court  of  law  could  effect."- JWoi  Queen  Caroline, 

In  t^e  same  case  Brongliam  (since  ma3e  a 
lord)  said : 

"Impeachment  was  a  remedy  for  esses  notcogni- 
aablo  by  theordinaryiurisdiotion."  •  »  ■  * 
"  Tbe  House  of  Commons  misht  impeach  for  what- 
ever was  indictable,  but  they  also  might  impeach  in 
eases  where  no  indictment  conld  bo  found.  He  sub- 
mitted, therefore,  thatsome  satisfactory  reason  ought 
to  ba  stated  why  impeachment  was  not  resorted  (o  in 
this  instance."- Fot  1.  p.  22. 


,_, .-    --ilafed: 

Irat  tha  opinion  was  contrary  to  the  doctrine  laid 
Sown  by  the  greatest  writers  on  the  iaw  of  impeach- 
ment. Lord  Coke  did  not  so  limit  the  power  of  Par- 
lii.mpn(.  H«  rRsarded  this  power  as  most  extensive, 
:  quoted  this  remarkable  eipres- 

^efra!- 


otherwise  b 

IS  corn 

"It  happened  that  the   .,..    — , 

which  occurred  in  tbe  historyof  Parliame 
whieli  neither  related  to  a  public  officer : 


, ^fBicbiud 

ind  othere.  who  were  eomplidned  of  fb'  ™- 
thestapleofwooltflParis.forle:  "   "" 


to  the  kin 

rions  other  charges  ai 


contiaets.  ^hsstotutei 
passed,  ond  thim  w 
stthepitttinirMeli 
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no  lejal  offensB.  The  oaaa  was  one  in  whioh  mer- 
poundiDg  duties  witb  the  king  for  a  smiJl  peteent- 

Aleo,  the  "case  of  Sir  Giles  Mompeaaeo, 
for  the  aale  of  patents."  Tliia  was  not  an 
indictable  offense,  and  h  the  more  remarkable 
from  being  recorded  in  "Coke's  Itiatitutes." 
Hence  we  find  that  in  the  veiy  inception  of 
trials  of  impeafltment  no  indictable  offerise 
Deed  have  been  committed, 

Again,  we  find  Mr.  Brougham  stating ; 

"  That  tha  House  wonld  exarcise  the  right  of  im- 

Seachment.  not  becauas  tha  ofiense  was  liable  to  a 
ve  pounds  penaitf .  not  beoause  it  was  indictable, 
but  baoanse  eome  evil  had  been  committed  which 
tha  ordinary  courts  of  law  oould  not  reach.  This  he 
coneeivad  was  the  onlf  eonstitational  principle  upon 
which  impeachment  rested."  •  •  «  •  "The 
case  of  Mr.  Hastings  illustrates  his  argumant,  for  of 
the  articles  of  impeaohment  preferred  asainat  him 
fouroutofflTewereforoffenaeeofanatureofwhioli 


62  and  63. 

I  again  call  attention  to  the  arguments  and 
opiniona  of  learned  men  of  onr  own  country, 
which  raoat  clearly  sustain  our  view  on  the 
point  now  under  discussion. 

On  the  trial  of  Judge  Peck  Mr.  Manager 
Buchanan  sajs ! 

"A  gross  abuse  of  granted  power  and  an  naurpa- 
tion  ofpowernoterautedaraofrflnseaequallrwortl^ 

In  the  same  case  Mr.  Manager  Wiekliffe's 
remarks  are  so  applicable  to  the  conduct  of  the 
lespondent  that  1  may  be  pardoned  for  giving 
them  in  this  connection.     He  ea.je : 

"Take  t)ie  ooae  of  the  President  of  the  United 
Btates.  Snppogehim  base  en  ongli  or  foolish  enoueb, 
ifyonplaaie,  torel^uehissauctiontD  any  and  every 
aotwhie&Ooheressmaypase.  Thie  isapower which, 
aocoiding  to  the  ConsUtutlan,  ha  can  exercise.  Will 
it  be  contended  that  he  «anld  be  indicted  for  it 
as  a  miademeaaor  in  any  court.  State  or  Pedaral? 
Yet,  where  is  theman  who  would  hesitate  to  remoro 
nim  from  office  bv  impeaohment  ?"—i'eoi'*  Trial, 
1831,  p.  309. 

In  the  same  case  Mr.  Wirt,  of  counsel  for 
the  respondent,  said : 

"The  Preeident,  Vice  Proeidant,  and  all  civil 


ra  shall 


— )n  of  treason,  bribery,  01 

high  crimes  or  misdomeaDors.'  (Constitution,  art.  2. 
eec.4.)  The  Consatution  itself  defines  treason,  bat 
It  dote  not  define  bribery,  nor  does  it  define  those 
other  h^h  orimee  and  miademeanora  for  nhich  these 
offloera  may  be  impeached  and  ramovad.  TTow,  what 
doeathe  CnnaUtutlon  mean  by  the  e:ipreaeien  hiih 

i>it?andwhereareyoatolook  forit?  The  phrase 
is  obviously  borrowed  from  the  common  law.  This 
inatrnmant  thna,  by  its  own  terms,  conn  cots  itself  in 

jouto  (TO  to  that  law  for  an  explanation  of  its  mean- 
ing.   In  tlie  very  prooeadioB.  therefore,  in  which  you 

definition  of  the  high  crime  or  misdemeanor  which 
you  are  called  on  to  punish.'*— Peci'*  TWni,  pp.498 

Mr.  Story,  in  discussing  what  are  the  func- 
tions to  be  performed  in  impeachments,  says: 

baa  bean  and  ia  ordinarily  applied  as  a  remedy,  arc 


or  habitual  disregard  of  the  public  interests,  in  the 
diacharite  of  duties  of  political  office.  These  are  so 
varioaa  in  their  character,  and 80  indaflDsble  in  their 
actual  involutions,  that  it  la  almost  impossible  to 

Srovide  aystematioally  for  them  by  positive  law. 
hey  mast  be  examined  upon  very  broad  and  com- 
prehensive principles  of  public  policy  and  duty. 
They  muat  be  judged  of  by  the  habits  and  rules  and 
principles  ofdinlomaey,  of  departmental  operations 
and  arrangements;  In  short,  bv  a  great  variety  of 
circumstances,  as  well  these  whioh  aggravate  aatboae 
which  extenuate  or  justify  the  offensive  acts ;  which 
do  not  properly  betons  to  the  judicial  character  in 
tha  ordmary  administratiau  of  justice,  and  are  far 
removed  from  the  reach  of  municipal  juriapm- 
dence."— Sonf  OB  Cinuitlution,  sec.  763. 

Treason  is  defined  in,  the  Constitution  itself; 
bribery  is  defined  by  common  law;  and  Mr. 
Story,  in  discussing  the  definition  of  impeach- 
able crimes,  says; 

"The  only  practical  quesUon  is,  What  are  deemed 
high  crimes  and  misdemeanors!  Now,  neither  the 
Constitution  nor  any  statute  of  the  United  Stateshas 

andal's^cl  i°i 
ore  they  to  bi 

parly  until  Congresa  hav 

ration  and  enumeration  oi  me  onenses  WQion  anaii 
ba  deemed  bigh  crimes  and  misdemeanors?  Ifso, 
then,  aa  has  been  truly  remarked,  the  power  of  im- 

— «i .  ..«,....„.„  .u.  . —  --[pressed  cases,  is 

ly  ia  wholly  dia- 
naiiiy.— iSiori/'»  ft™.,  tec.  iSi. 
In  further  reasoning  upon  the  same  subject, 
he  says: 
"There  are  many  offenaes,  purely  political,  which 


iblo.  In  what  manner,  then, 
ained?  Is  the  silence  of  the 
ned  eonoluaive  in  favor  of  the 


plax  a  character,  ao  utterlyiueapable of  beingdafinad 
or  classified,  that  the  task  of  positive  legislation 
would  be  impraottoable,  if  not  almoat  absurd  to  at- 
lemptit."  ^  t  •  •  "Theonlvsafeguidcineuch 
cases,  must  bethe  common  law,  whiob  isthe  guardian 
ntonce  of  private  rights  and  public  liberties;  and 
bowavetmnohitmayiaUinwilh  the  political  theories 
of  certain  statcemsn  audjnilata,  todany  Ote  ezlsteneo 


law  belongiDB  to  and 


Dpiisab 
thaabt 


"In  examining  the  parliMoantary  history  of  im- 

easily  definable  by  law,  and  many  ota  purely  politi- 
cal character,  have  been  deemed  biirii  crimes  and 
misdemeanors,  worthy  of  this  extraoiunaryremeib. 
Thus  lord  chancellors  and  judges  and  o^ermagiE- 
trates  have  not  only  been  impeached  for  bribery  and 
acting  grossly  contrai7  tfl  the  duties  of  their  office, 
bntformiileadingtheiisovereign  by  uncanstitutioual 
OpiniouB,  and  fOrAttempls  tosubverttheiiindamental 
laws,  and  introdiiae  arbitrary  power.  So,  where  a 
lord  ohanBBllor  has  beep  thought  to  have  put  tha 
great  aeal  to  an  Ignomlnions  treaty ;  a  lord  admiral 
to  have  neglected  the  safeguard  of  tha  sea;  an  em- 
bassador to  have  betrayed  his  trust;  a  privy  coun- 
sel or  to  have  propounded  or  supported  pernioio  us  and 
dishonorable  measures ;  or  a  confidential  adviser  of 
hia  sovereign  to  have  obtained  exorbitant  grants  or 
incompatible  employments — these  have  been  all 
deemedimpeachableoffenses."— SlDrii'iCbin.,book3, 
ohap.lO,aee.T9S. 

Mr.  Storj,  after  his  examination  of  impeach- 
ment trials  in  England  and  the  few  cases  in  this 
coantry,  came  to  the  following  conclusion  in 


,  Google 
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I  nnhesitatiDtlr  adopted  tJie  GO 


on  impeachmeDt  for  anrofflsial  mil 

rules  of  proeeeding  and  ths  mlw  of ,  ~ 

as  tho  prineiplDs  of  daniuon,  haTe  beeo  imifa j 

tramulsated  by  the  kaown  dOBtiinss  of  the  common 
in  and  parlinmontnr;  neage.  In  the  rcn  easeft  of 
impenclinientwbiah  have  hithsrUi  been  tried  no  one 
afthe  chaises  has  rested  npon  any  Btatutablo  mlsde> 
memi or."— Soil's  Vom.,  book  3,  ehap.  lO.aeo.  7a7. 

Althongh  we  have  ahown  that  both  English 
Bn<l  American  autliorities  sustain  us  in  the 
position  that  an  offense  need  not  be  punishable 
or  indictable  by  statute  law  to  be  an  impeacb- 
abte  offense,  yet  we  are  told  that  British  pre- 
cedent should  not  influence  the  case,  because 
they  hold  tbe  ministers  of  the  Crown  account- 
able fo  he  honesty,  legality,  and  utility  of 
raeasu  r  oposed  by  tbem,  and  punishable 
by  mpea  ament  for  failure  in  any  of  these 
part  u)a  B  yet  that  construction  of  the  law  of 
nipe  ehableoff'enseahasobtainedbecauBePar- 
1  ament  n  Great  Britain  is  substantially  omnip- 
otent    hey  may  pass  ex  post  facio,  retroact- 

e  law  b  Us  of  attainder,  and  even  change 
the  CO  St  tution  itself  i  therefore,  that  when 
the  Commons  present  any  officer  of  the  Gov- 
e  me  fo  any  claimed  offense,  it  is  not  to  be 
con   d      d  whether  it  is  made  ao  by  any  pre- 

X  s  ng  laws;  because,  if  the  Commons  ira- 
pea  1  and  the  Peers  adjudge  the  party  pre- 
sent dgu  Ity,  the  joint  action  of  the  two  Houses 
would  o  ly  be  in  effect  to  declare  the  act 
compla  ned  of  to  be  noxious  ot  injurious, 
although  not  so  enacted  by  anji  previous  legis- 
lation, and  that  this  would  be  within  their  clear 
right.  But  that  our  Constitution,  by  prohibit- 
ing the  passage  of  any  retroactive  or  ex  pmi 
facto  law  or  any  bill  of  attainder,  has  limited 
impeachment  for  high  crimes  and  misdeinean- 
oreto  those  acts  onlywbich  have  been  declared 
to  be  such  crimes  and  misdemeanors  by  pre- 
existing laws]  and,,  therefore,  in  this  counlry, 
whatever  might  be  the  case  in  England,  im- 
peachment must  be,  limited  to  such  offenses 
only  as  are  made  so  by  statute  or  at  common 
law.  There  is  force  and  apeciouaness,  to  say 
DO  more,  in  this  view,  and  it  deserves  a  careful 
and  candid  consideration. 

The  weight  of  the  argument  is  derived  from 
the  suggestion  that  the  judgment  following  im- 
peachment is  in  trnth  a  punishment  of  crime ; 
that  failing  the  argument  fails.  True  it  in,  oor 
Constitution  forbids  the  passage  of  any  retro- 
active or  ex  post  facto  law,  or  bill  of  attainder, 
as  a  punishment  for  crime;  but  it  is  eqnall; 
true  that  it  says  that  "judgment  is  cases  of 
impeachment  shall  not  extend  further  than  to 
removal  fromoffice  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trost,  or  profit 
under  the  United  Stat«s :  but  the  party  con- 
victed shall,  nevertheless,  be  liable  and  subject 
toindictmeni,  trial,  judgment,  and  punishment, 
according  to  law."  Thus  it  appears  that  the 
judgment  of  impeachment  isnotapunishmont 


for  crimesnor  misdemeanors,  but  extends  only 
to  removal  from  office  or  ajsqualifieation  to 
hold  office,  leaving  the  party  (if  a  crime  is  com- 
mitted) to  be  punished  therefor  by  other  provis- 
ions ol^  law,  which  shall  neither  be  retroactive, 
ex  post  facto,  nor  in  the  nature  of  a  bill  of 
attainder. 

This  provision  wonld  seem,  therefore,  to 
make  it  clear  that  impeachment  is  not  a  pun- 
ishment for  crime.  True,  an  officer  may  be 
impeached  for  a  crime,  technically,  either  by 
common  or  statute  law,  but  he  cannot  be  pun- 
ished therefor  as  a  part  of  the  judgment  of  im- 
peachment. He  can  only  be  removed  from 
office,  and  bis  punishment,  if  any,  is  left  to  the 
ordinary  courts.  We  are  led  to  consider,  there- 
fore, whether,  in  the  language  of  the  Constitu- 
tion and  laws  of  the  United  States,  the  term 
"  removal  from  office"  is  anywhere  used  as  the 
penalty  for  a  crime.  Of  course  t"hat  phrase 
bavetbesameoonstruotion,  whether  found 


only,  or  in  the  statutes  enacted  in  conformity 
with  the  Constitution,  which  are  equally  laws 
of  the  United  States. 

Now,  it  is  admitted  by  all  sides  that  any 
officer  may  be  removed  under  our  laws  for  any 

ply,  the  contest  between  tbe  -Executive  and 
Congress  being  as  to  the  person  or  body  by 
whom  sucb  removal  shall  be  exercised — whether 
by  the  President  alone  or  by  the  President  and 
Senate  in  concurrence,  or  whether  such  right 
of  removal  may  be  restrained  by  legislation. 

This  power  of  removal  by  somebody  is  recog- 
nized in  a  variety  of  statutes,  but  uowbero  as 
the  penalty  for  crime.  The  phrase  "  removal 
from  office"  appears  only  once  in  tbe  Consti- 
tution. Must  it  not,  therefore,  have  tbe  same 
meaning  and  construction  there  as  it  does  in 
the  other  laws  of  the  United  Stales?  Is  not 
this  construction  of  the  phrase  "removal  &om 
office' '  made  certain  by  the  uniform  legislation 
and  practice  of  the  Government?  And  as  the 
phrase  "  removal  from  office"  is  only  found  in 
the  Constitution  as  the  consequence  of  convic- 
tion upon  impeachment,  thejudgment  of  which 
can  extend  no  further  than  such  removal  or 
disqualification  for  office,  is  it  not  equally  cer- 
tain that  such  judgment  is  not  a  punishment  for 
crime,  and,  therefore,  that  an  officer  may  be 
removed  by  impeachment  for  political  reasons, 
as  he  may  be  for  the  same  reasons  by  aoy  de- 
partment of  the  Government  in  which  the  right 
of  removal  is  vested? 

Is  not  this  view  of  the  constitutional  pro- 
vision strengthened  by  this  consideration ;  that 
by  the  theory  of  and  practice  under  the  Con- 
stitntion,  every  officer,  other  than  the  Pres- 
ident and  Vice  President,  maybe,  aodin  prac- 
tice is,  removable  by  the  power  that  appointed 
him  at  pleasure ;  or,  in  other  words,  when  the 
service  of  the  Government,  in  tbe  judgment  of 
the  appointing  power,  seems  to  make  such 
removal  necessary  and  proper  ?  Is  it  not, 
therefore,  more  consonant  with  the  theory  of 
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the  Constitution  to  hold  that  the  President  may 
be  removed  from  office  by  preaentment  of  the 
House,  who  rapreaent  in  his  ease  the  people 
who  appointed  him,  if  the  reasons  for  tlie  re- 
moval sball  be  found  sufficient  by  two  thirds 
of  the  Senate,  who,  by  the  Constitution,  are  to 
iidjudicate  thereupon?  Can  we  not  illustrate 
this  by  supposing  a  case  of  inabilitjj  in  the 
Presideat  to  perform  the  duties  of  bis  office 
because  of  his  insanity  7  Now,  insanity  is  not 
a  crime,  but  every  act  of  an  insane  man  might, 
and  almost   necessarily  woald,   be  a  misde- 

Is  tlie  phrase  "  misdemeanor  in  office  "  any 
more  than  the  Norman  French  translation  of 
the  English  word  misbehavior?  Judges  are 
to  hold  office  during  good  behavior.  Is  not 
that  eqiiivalentto  saying  they  hold  office  during 
good  demeanor, :.  e.,  while  they  demean  them- 
selves well  in  office?  Are  not  both  phrases 
the  equivalent  of  the  Latin  one  "dum  se  bene 
geaserii?" 

How  is  an  insane  President  or  an  insane 
judge  to  lie  removed  under  our  Constitution? 
Clearly  not  until  hia  insanity  ia  aacertained. 
By  whom  Is  that  to  be  ascertained  ?  The  Con- 
stitution makes  no  provision  save  by  present- 
ment by  the  House,  and'  adjudication  by  the 
Senate.  And  it  ia  remarkable,  as  snstaining 
this  argument,  that  the  first  case  of  impeach- 
ment of  a  judgeunder  our  Constitution,  Judge 
Pickering's,  was  of  an  insane  man,  as  the  de- 
fense allege,  and  clearly  made  out  by  evidence. 
Judge  Pickering  was  removed,  the  defense  of 
insanity  apparently  not  being  considered  by 
the  Senate,  Is  it  not  clear  that  the  process 
of  impeachment,  under  the  English  constitu- 
tion, beingamodeof  punishment  of  all  crimes, 
as  well  as  a  method  by  which  an  officer  whose 
official  or  personal  conduct  was  hurtful  to  the 
State  might  be  removed,  that  our  Constitution 
limiting  the  form  of  impeachment  to  removal 
only  takes  away  from  it  its  punitive  element 
which  it  vests  in  the  ordinary  courts  of  law 
alone ;  thus  learing  the  process  of  impeach- 
ment an  inquisition  of  office  for  any  act  of  the 
officer  or  cause  which  the  House  of  Represent- 
atives might  present  as,  and  the  Senate  adju- 
dicate to  be,  hurtful  to  the  State  or  injurious  to 
the  common  weal. 
■  Will  anyone  aay  that  if  the  President  should 
veffl  every  bill  that  should  pass  tlie  Congress— 
and  there  not  be  a  two-thirds  vote  agamst  bis 
veto— and  thereby  defeat  all  appropriations, 
so  as  to  completely  block  the  wheels  of  Gov- 
ernment, that  he  could  not  be  impeached  for 
an  improper  use  of  said  power,  although  he  is 
authorized  by  the  Constitution  to  use  such 
power?  Here  would  be  a  case  wherein  the 
exercise  of  lawful  power  was  done  in  such  a 
way  as  to  become  ao  oppreaaive  and  obviously 
wrong  that  there  must  be  a  remedy,  and  im- 
peachment would  be  the  only  one. 


■  Having  thus  shown  that  a  party  can  be  in 


Eeached  for  oHenaes  not  punishable  by  Btatute 
iw,  it  behooves  us  next  to  inquire  what  have 
been  the  delinitions  of  crimes  and  misdemean- 
ors as  used  by  writers  of  acknowledged  author- 
ity. It  is  by  the  light  of  these  definitions  that 
we  are  to  inquire  and  determine  what  culpa- 
bility, if  any,  attaches  to  each  and  all  of  the 
acts  by  the  President  of  which  we  complain, 
and  how  far  he  may  palliate  or  justify  the  act 
afler  having  admitted  its  performance.  These 
which  I  shall  read  are  hut  few  among  the  many 
authoritative  definitions  of  crimes  and  misdc 


public laweitbeifoibiddingoraomm^niimg it.  This 
eeueraldefinition  oompreheudB  both  crimes  and  mls- 
dcmeanots,  which,   prcperlr  speakins.   i 


derthe  nnUer  nanui  of  misdemeaaorB  only  .—Slack- 
tton^t  (tnRnfnboig*,  book  4,  p.  5. 
"Ths  distuietiDn  of  public  wrongs,  front  private 

prindpally  to  oonriit  Id  this:  tbatpriiate  nronga  or 
oivll  injaiisB  areBU  infringeinent  oi  privaition  of  tha 
civil  TiibU  which  belong  to  Individuals  merely  as 
iudividnals!  publie  wnmai  or  Orimes  and  misde- 
meanors are  a  breiloh  and  violation  of  the  public 
riebu  and  duties  due  to  the  wholB  eommunlt)'  oou- 
sidered  as  a  DonunoDtty  tn  ita  soolal  agjiregate  o»,pa- 
<!ilV,"—Blaeksloii^a  OHsaailanet,  book  4, p.  5. 

"  When  the  words  high  erimes  and  roisdemea 
ttre  used  in  prosecatloDsby  impeachmeat.  then 
1...1  ._. J  _.._!._ bare  no  definite 


a.  but  HI 


relyto  s 


Or,  to  state  it  stronger  even  than  Blackstone 
does,  that  the  defendant  may  have  the  beneSt 
of  it,  a  crime  or  misdemeanor  ia  the  violation 
of  a  public  law  where  there  shall  be  a  joint 
operation  of  act  and  intention  in  the  perpetra- 
tion of  the  act. 

Mr.  Blake,  in  discussing  Prescott's  case, 
defines  a  misdemeaJior  perhaps  better  than  I 
have  heretofore  stated  it.  I  will  therefore  give 
his  definition ; 

"  To  miaconduct  is  to  misbeliaTe :  to  misbehave  is 
to  mledemeam  tomiademeania  tobsgniltynraTnix. 


technical,  signifying  a 


nothing  less. 


it  follow 


When  the  unlawful  act  is  shown,  how,  then, 
do  we  gather  the  intention?  It  can  only  be 
done  from  all  the  circumstances  surrounding 
the  commission  of  the  act. 

I  believe  it  is  a  rule,  both  in  law  and  morals, 
that  every  man  is  presumed  to  intend  the  nat- 
ural and  probable  consequences  of  his  own 
act.     A  good  motive  never  accompanies  a  bad 


abado 


good  a 


Mr.  Buchanan,  in  the  trial  of  Judge  Peck, 
states  this  proposition  so  clearly  that  I  will 
adopt  his  language,  (with  his  quotations) : 
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OKiomBwhlchwehaTeilerivadftointhefoimtaiinofsJl 
ftoiu  tbecrimlifal  actions  the  judges  muEt  iofer  the 

Speaking  of  the  respondent,  Peck,  he  says: 

"Ifha  ahail.  in  an  aThitrBif  manner  and  nithout 

the  authority  of  liiir,  imprison  a  oitiion  of  this  coan- 


s  int 


n  from  the  _ 


to  itnn^jne  s  eood  d 
Saub  ml  a  of  deeisioii 
of  all  human  lans.. 


10  of  freedam. 
lable  m 


tif  Bi 


s  b»d  conduct? 


e  oned  olleEiancc 
would  Tiolate  his 
'       -Bid  in  the 


a  bad  a< 


nu'sAt  have  had  u  eood  inteotioD?  J>obs  u  poor, 
bungry,  naked  wretch  £lch  from  my  pocket  a  ain^la 
dollar  to  sati^,theeTaTinge  of  appetite,  the  law  la- 

pnnishcd  nenttaiell  though  be  nmy  have  bad  no  other 
cnrposa  but  that  of  aavlns  himself  and  bis  children 
from  etarvatioQ.  And  ehall  a  mnn  who  has,  been 
selected  to  fill  abigbjudieial  poaition  on  aoocunt  of 
his  knowledge  of  the  lans  of  the  land  be  permitted 


laof  p 


tisingthat  profesxion  by  wbieb  be  llTed;  it 
that!  violated  the  Constitntion  of  the  Unitei 
by  inflictine  on  him  unasaal  punishment,  but  i  aia 
not  know  any  better;  I  Uiui  a  good  intention.' " 

And,  Mr,  President,  in  the  case  at  bar  are 
we  to  be  told  that  this  violation  of  law  car- 
ries with  it  no  bad  motive,  that  the  law  was 
broken  merely  to  teat  its  strength?  Is  a  man 
to  be  permitted  to  break  a  law  under  the  pre- 
tense of  testing  its  constitutionality?  Are  the 
opinions  of  a  man  against  the  Eoundness  of  a 
law  to  shield  him  from  punishment  for  the  vio- 
lation of  said  law?  If  so,  the  opinion  of  the 
criminal  becomes  the  rule  by  which  you  are  to 
try  him,  instead  of  the  law  which  he  has  bro- 
ken. If  this  doctrine  he  established  ever? 
traitor  in  the  land  will  find  a  complete  justifi- 
cation for  his  many  crimes  against  the  Gov- 
ernment of  the  United  States  in  this :  that  he 
believed  that  secession  was  no  violation  of  the 
Constitution,  Doubtless  every  robber  and 
murderer  has  some  reason  by  which  he  justi- 
fies himself  in  his  own  mind  for  the  eommis- 
bIou  of  his  crimes.  But  is  that  a  justification 
or  excuse  i«  law?  Had  Booth  (the  assassin) 
been  captured  alii'e,  doubtless  on  his  trial  he 
would  have  said  that  he  thought  he  was  doing 
no  wrong  in  murdering  the  President,  could 
he  thereby  have  advanced  the  interests  of  his 
friends  in  the  South;  and  would  have  also 
Stated,  no  doubt,  that  he  was  advised  by  his 
friends  to  commit  the  act.  And  the  accused 
claims  the  same  as  an  eiccnse  for  his  conduct. 
He  claims  that  he  was  advised  by  his  minis- 
ters at  the  heads  of  the  dilfereut  branches  of 
the  executive  department.  But,  sir,  in  neither 
case  can  such  an  excuse  be  considered  as  in 
the  least  manner  forming  any  justification  or 
excuse  in  law.  This  plea,  answer,  or  excuse 
pleaded,  if  believed  by  the  President  and  hia 
C.  I.— 34. 


learned  counsel  as  being  any  excuse  whatever 
for  his  violations  of  law,  we  may  here  get  some 
clue  to  the  hesitancy  in  the  trial  of  Jefferson 
Davis,  the  great  criminal  of  the  rebelhon,  (in- 
asmuch as  he  certainly  believed  he  was  doing 
no  wrong  In  breaking  the  law,  aa  hia  opinion 
was  that  he  was  maintaining  a  great  princi- 
ple,) As  the  counsel,  or  a  part  of  them,  who 
now  defend  tne  President  on  this  principle, 
mnst  prosecute  Jeff.  Davis  against  this  princi- 
ple, it  would  seem  that,  by  adopting  this  theory, 
they  will  succeed  in  releasing  both  instead  of 

Sirs,  adopt  this  new  theory,  and  you  thereby 
unhinge  the  law,  open  wide  the  prison  gates, 
and  give  safe  conduct  to  every  cnminal  in  the 
land,  no  matter  how  high  or  low  his  position) 
or  how  grave  or  small  liis  offenses. 

Having  thus  shown  what  are  impeachable 
offenses,  the  definition  of  crimes  and  misde- 
mSanors,  and  how  we  are  to  gather  the  inten- 
tion of  the  accused  in  the  violation  of  a  law, 
It  becomes  necessary  to  examine  somewhat 
the  basis  of  the  justification  stated  by  the  de- 
fendant for  his  action. 

The  respondent  admits  the  facts  upon  which 
the  first  charge  rests,  but  denies  that  they  con* 
Btitnte  an  offense  for  which  he  is  answerable  to 
this  Senate,  sitting  as  a  court  of  impeachment. 
This  denial  involves  two  inquiries: 

I.  Hab  the  President  the  poweb,  to  bb- 
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2,  Had  be  the  right  to  nEaovs  that  of-. 

It  must  be  conceded'  that  a  negative  answer 
to  either  of  these  propositions  is  equivalent  to 
a  verdict  of  guilty.  The  respondent  has  stated 
his  defense  upon  the  highest  poaeiblegrounds, 
and  it  ia  of  the  first  importance  that  his  rea- 
sons be  put  to  the  severest  test,  for  they  un- 
derlie the  whole  network  of  our  admirable 
system  of  Government.  The  question  hero 
involved  was  crowded  into  the  smallest  com- 
pass by  the  respondent's  diatinguished  pre- 
mier, on  a  memorable  occasion,  when  he  put 
to  a  gaping  multitude,  heated  by  the  inflamma- 
tory speech  of  this  respondent,  this  question: 
"Will  you  have  Andrew  Johnson  President 
orkin^?" 

Sir,  it  was  gratuitous  in  this  respondent  to 
attempt  to  purge  himself  by  his  answer  of  an 
intent  to  violate  the  Constitution  and  laws  of 
the  land.  His  answer  stands  upon  a  right 
which  he  claims  began  with  his  high  office,  and 
has  clung  to  the  President  aa  an  undisputed 
prerogative  since  the  days  of -Washington  by 
virtue  of  the  Constitution.  If  he  is  right,  the 
motive,  whethergoodorbad,  cannot  make  him 
answerable  ;  if  he  was  wrong,  the  motive  fol- 
lows. The  innocent  violation  of  a  law  is  not 
supposahle.  If  there  was  in  this  action  of  the 
President  the  ezerciie  of  &  rightful  power  ho 
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muBt  be  acquitted  of  this  charge;  if  be  acted 
outside  and  ia  violation  of  law  he  must  be 
convicted,  wbatever  hia  raotire.  Letus,  then, 
examine  the  two  inquiries  suggested: 

Sirs,  I  think  there  exists  a  widespread  and 
dangerous  miaspprehension  as  to  the  powers 
and  prerogatives  of  the  President,  We  have 
been  in  the  habit  of  speaking  of  three  coordi- 
nate branches  of  Government  in  such  connec- 
tion and  in  such  manner  as  to  imply  that  each 
possesses  coec[ual  power  with  the  other.  One 
of  the  tranacendently  valuable  results  of  the 
lat«  war  has  been  the  fixing  the  powers  of  our 
three  branches  of  Government  where  they  prop- 
erly belong,  the  resolving  of  hitherto  blended 
powers  into  the  original  elements  of  Govern- 
ment- The  rebellion  was  a  war  of  encroach- 
ments u^on  the  rights  of  the  people.  The 
people  triumphed,  and  they  now  insist  that  the 
victory  shall  not  be  a  barren  one.  , 

Ihold  that  the  President  of  the  United  States 

Eossesaes  no  power  other  than  that  given  him 
y  the  Coustitution  and  the  laws ;  and  I  mean 
by  this  that  there  are  no  inherent  powers  in 
the  Executive,  no  reserved  authority,  no  im- 
plied prerogatives  other  than  those  which  are 
necessarily  dependent  upon  and  derivable  from 
the  expressed  constitutional  provisions  and  the 

With  the  evils  of  a  monarchy  so  fresh  in  their 
memory  thefvaraers  of  the  Constitntion  sought 
to  surround  the  President  with  snch  checks 
as  to  make  him  a  mere  exeetilive  officer — the 
servant  of  the  people.  His  powers  were  spe- 
cifically defined  and  confined  to  the  narrowest 
compass ;  except  the  high  honor  of  receiving 
embasaiesas  the  representative  of  the  Govern- 
ment, he  was  stripped  of  all  attributes  of  sov- 
ereignty ;  he  was  given  no  jurisdiction  over 
the  legiatative  or  judicial  branches,  but,  on  the 
contrary,  was  made  amenable  tothe  former  for 
bis  unofficial  as  well  as  ofiiuial  conduct ;  he  can 
create  no  office,  and  his  appointing  power  is 
only  conditional ;  he  is  unable  to  declare  war 
Or  alone  make  treaties  ;  his  authority  is  mainly 
negative,  confined  chiefly  to  offering  snggea- 
lions  to  Congress ;  granting  pardons  and  re- 
prieves, to  concluding  treaties  and  appointing 


■s  and  other  public  . 
with  the  advice  and  consent  of  the  Senate." 
He  i a  the  Executive  01%,  and  "sftoK  take  care 
that  (Ae  Jows  be  faithfully  executed."  He  ia 
without  the  least  judicial  attribute  ;  and  Mr. 
Kent  says: 

■■  When  laws  are  dnij-  made  andpromulnated  tber 
only  remain  to  be  esecuted.   Ho  di""-*- —  ■=  -"'■- 


deJit 


tbmn 


Tate  and  deeide  upon  [be  ex 
What  ha>  betn  once  decrared  to 
tliftViS  forma  of  deliberation  fjrffat 
?n  oughi  to-  reeeivs  prompt  obt 
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To  the  lepslative  is  given  the  power  of  super- 
vising the  Bsecutive's  acts,  and  to  removehim 
ftom  office  for  "  high  crimes  and  roisderaean- 
crs."  At  the  time  of,  the  formation  of  our 
Government  so  jealous  were  the  people  of  iheir 


rights  and  so  fearful  lest  the  President  might 
aaaurae  undue  authority  and  obtain  the  power 
of  a  monarch,  that  it  was  onlj  by  the  most 
strenuous  exertions  of  the  friends  of  the  pro- 
posed Constitution,  in  triumphantly  showing 
that  this  power  of  removal  made  him  subserv- 
ient to  Congress,  that  the  public  mind  became 
reconciled,  and  the  Constitution  was  finally 
accepted  by  the  people.  They  seemed  even 
then  to  wellunderstand  theirrighta.  The  great 
danger  attending  the  appointing  power  was 
perceived.  Then,  as  now,  the  people  feared 
the  enormous  patronage  of  the  Executive  if 
left  nnrestricted,  and  they  appreciated  the  fact 
so  patent  to-day  that  lust  for  power  would  be 
likely  to  corrupt  officials  and  cause  them  to  ' 
"Crook  the  pregnant  hineee  of  tbeioee,  • 
Where  thrift  m»y  follow  fawnmg." 

Hence,  as  was  thought,  "effective  a_... 
of  keeping  officials  virtuous  while  they  c 
tinue  to  hold  their  public  trusts"  were  inter- 

Sosed  by  making  the  appointing  power  a  depen- 
ency  upon  the  Senate.  However  we  may 
guard  this  power,  it  will  ever  be  liable  to  be 
made  a  source  of  corruption.  Office  will  be 
the  bribe  held  out  by  unprincipled  Bxecutivea : 
and  at  ail  times  there  will  be  found  men  base 
enough  to  accept  that  bribe.  This  evil  is  un- 
avoidable, and  to  save  the  nation  as  far  as  pos- 
sible from  this  curse  is  appointment  made  a 
joint  power.  The  second  clauseof  section  two, 
article  two,  of  the  Constitution,  says : 

Heahallbave  power,  by  and  with  the  advice  and 


of  the  Sena 


0  thirds  ol 
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Dsent  of  tb 


ivLded 


ante  ehal. 


.--isuls,  judges  of  the 

other  officers  oC  the  United 

r, nla  are  not  herein  otherwise 

provided  for." 

No  shadow  of  authority  is  here  given  to  the 
President  alone  to  appoint  any  officer  what- 
ever, not  even  the  most  inferior,  except  aa 
invested  with  power  bj  Congress :  on  the  con- 
trary, it  is  made  a  joint  act  of  the  President 
ana  iSenate.  And  why  was  this  made  a  joint 
power?  In  order  to  protect  public  interests, 
to  prevent  a  vicious.  Executive  from  displacing 
faithful  officers  and  supplanting  them  with  his 
own  tools  and  confederates;  to  prevent  the 
consummation  of  just  such  a  conspiracy  as 
was  conceived  by  the  respondent  to  obtain 
possession  of  all  departments  of  Government, 
and  to  use  the  power  thus  obtained  against  the 
people,  even  if  it  involved  another  great  na- 
tional strife  and  appeal  to  arms.  But.  what- 
ever may  have  been  the  reasons  which  led  to 
this  being  made  a  cooperative  power  of  the 
President  and  Senate,  tne  fact  that  it  is  thus 
made  stands  uncontro verted,  and  cannot  be 
explained  away.  Words  have  lost  their  mean- 
ing if  other  construction  be  put  upon  it.  i 
wish,  however,  to  direct  attention  to  the  re- 
markable connection  of  the  appointing  with 
another — the  treaty-making  power.   Manifestly 
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reasons  given  for  making  the  Preaident  and 
Seoale  parties  to  treaties  appl;  with  equal 
force  to  the  appointiog  power.  Both  the  Sen- 
ate and  President  are  necessary  to  make  a 
treaty;   and  in  the  same  sentence  the  same 

Rarljes  are  made  the  appointing  power,  Eeck- 
tss  of  his  acts  as  has  been  the  respondent  in 
this  case,  and  regardless  as  he  baa  proved  of 
the  Constitution,  he  has  never  Tet  dared  to 
assume  to  be  the  sole  treaty- making  power  in 
thia  Government;  that,  without  the  concur- 
rence of  the  Senat«,  he  can  conclude  treaties 
and  annul  them.  Sire,  under  the  Constitution 
the  treaty-making  and  appointing  powers  are 
identical;  the  same  parties  that  make  treaties 
make  appointments ;  the  President  and  Senate 
are  both  as  essential  in  perfecting  appoint- 
ments as  in  making  a  treaty.  And  happy  for 
(he  American  people  is  this  so,  or  would  we 
again  have  the  dm  of  batUp  ringing  in  our 
ears   and  war  once  more  sweeping  over  the 

Human  genlusbas  not  yet  been  able  to  ftame 
s  rule  for  government  in  which  all  the  powers 
are  so  perfectly  defined  and  balanced  as  to  be 
literally  equal.  Our  own  Constitution  more 
nearly  approaches  such  a  form  than  any  other 
that  has  been  given  to  the  world ;  but  even  in 
this  instrument,  framed  by  the  wisest  patriots 
of  the  age,  one  branch  in  the  Government  is 
made  superior  to  the  others.  This  superiority 
follows  from  the  nature  of  the  duties  with  which 
each  branch  is  intrusted  and  the  necessity  of 
some  controlling  influence — the  exponent  of 
the  people's  will— in  order  to  check  usurpa- 
tions and  correct  abuses,  which  in  a  republic 
are  likely  to  arise  in  departments  not  directly 
responsible  to  the  people.  The  grand  object 
to  be  attained  by  our  Constitution  was  the  con- 
solidation of  the  several  States  into  one  nation 
by  such  a  compact  as  would  secure  "'  the  great- 
est good  to  the  greatest  number."'  It  was  to 
be  a  Government  of  the  people, /or /Se  people. 
The  experience  of  ages  nad  ahowii  the  neces- 
sity of  a  division  of  powers,  and  that  one  of 
theap  powers  should  possess  an  influence  su- 
perior to  that  of  the  others ;  but  no  one  power 
was  made  supreme  or  wholly  independent  of 
its  contemporaries.  The  judiciary  is  eminently 
"conservative"  in  its  character;  it  is  depend- 
ent upon  th^  executive  and  iegisla'tive  for  its 
existence  and  perpetuity,  is  without  creative 
authority,  and  its  duties  are  mainly  those  of  an 
advisory  character. 

That  controlling  influence  in  this  great  trinity 
of  powers  which  form  our  Government  is  the 
people,  acting  through  their  chosen  Represent- 
atives in  Congress  assembled.  Even  the  moat 
casual  reader  of  the  Constitudon  must  see  that 
such  was  the  intent  of  its  framers  from  the 
wide  range  of  authority  delegated,  even  to 
regulating  the  executive  and  judiciary. 

The  Constitution  lays  down  this  great  fund- 
amental principle ;  "All  power  is  derived  from 
the  people."  Congress  is  the  only  branch  in 
our  Government  ciiosen  directly  ftoin  and  bj 


the  people.  The  frequency  of  elections  en- 
ables the  people  to  change  or  ratify  any  policy 
that  Congress  may  adopt  by  retiring  its  mem- 
bers or  indorsing  their  acts  by  reelection. 
This  makes  the  legislative  the  month-niece  of 
the  people ;  to  the  people  alone  is  Congress 
responsible,   and  it  is  through  Congress  the 

BiOple  are  immediately  represented  in  the 
overnment.  The  magnitude  of  the  duties 
assigned  to  the  legislative,  and  the  authority 
given  that  branch  over  the  CKeoutive  and  judi- 
ciary, aside  from  the  imperative  necessitj,  fully 
sustain  the  assumption  that  the  legislative  is  the 
superior  power  in  the  three  departments  of 
Government  mentioned  in  our  Constitution. 
Indeed,  upon  no  other  theory  could  the  Gov- 
ernment be  sus'tainedi .  This  control  of  the 
people  in  their  Government  is  the  grQat  feature 
in  republicanism ;  this  power  of  the  many  is 
the  distinctive  character  of  our  Constitution. 
While  the  power  of  the  executive  is  qualified 
and  restricted  by  the  legislative,  the  authority 
of  the  latter  is  uncontrolled  by  any  other  de- 
partment. It  makes  and  unmakes  i  it  removes 
presidents,  judges,  and  other  civil  officers  wbo 
may  be  guilty  ofhigh  crimes  and  misdemeanors, 
and  sweeps  away  all  obstacles  in  the  way  of  the , 
nation's  advancement  and  prosperity,  and  firom 
its  verdict,  in  a  case  of  trial  as  this,  there  is  .no 
appeal. 

A  further  examination  of  section  two,  article 
two,  will  disclose  a  peculiarity  of  expression 
which  is  important.  "He  shall  nominate,  and 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate shall  appoint,"  "all  officers,"  Ac.  The 
very  first  step  in  the  matter  of  appointment  is 
by  the  Constitution  given  to  the  President  to 
"nominate."  The  appointment  is  still  in- 
choate. The  next  step  is  the  concurrence  of 
the  Senate,  and  this  completes  the  cerenionj 
of  appointment.  It  then  becomes  the  duty  of 
the  President  to  issue  the  commission.  In  the 
case  of  Marbuty  us.  Madison  {I  Cranch,  137, 
156)  it  was  distinctly  affirmed  in  the  opinion 
of  the  court  that  the  President  could  not  with- 
hold a  commission  from  an  officer  nominated 
and  confirmed.'  (See,  aIso,Story  on  the  Con- 
stitution, section  1537.)  It  is  the  essence  of 
all  contracts  or  matters  in  which  two  or  more 
are  to  act  that  their  minds  must  meet  and 
concur,  and  when  this  is  done  the  act  is  com- 
plete, and  is  thenceforward  beyond  the  control 
of  one  without  the  consent  of  the  other.  But 
note  again,  the  Constitution  does  not  confer 
the  power  on  the  President  to  "appoint." 
His  power  is  to  "nominate,"  and  when  the 
Senate  concur,  and  not  till  then,  is  he  em- 
powered to  "appoint,"  and  in  doing  this  he 
merely  carries  out  the  previously  determined 
wish  of  both  parties  to  the  appointment.  In 
Mftrbury  vs.  Madison  the  court  says,  to  "ap- 
point and  commission  are  not  one  and  the 
same  thing." 
In  the  United  States  vs.  LeBaron  (19  How- 

necessarily  the  appointment,  although  conola- 
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vidence  of  the  fact.     It  would  have  been 


n  of  all  donbt  when  the 
fcaraed  had  there  been  a  disposition  to  confer 
the  authority  upon  the  Execntlve  here  claimed 
in  the  defense.  We  know  that  the  very  matter 
now  before  this  honorable  bodj  was  discussed 
then,  so  that  it  cannot  now  be  said  we  are 
called  upon  to  decide  new  questions.  By  what 
right,  then,  or  upon  what  principle  of  construc- 
tion, eanjou  interpolate  language  into  the  Con- 
tutton  or  give  the  langaage  already  there  a 
meaning  contrary  to  ils  letter? 

Mr.  Sedgwick,  in  hia  work  on  Construction, 
says: 


"  When 


1  tlie  objoct  ai 


>j  the  Log] 


ieLe- 


gisleWte.  to  order  to  defeat  tha  law  Hl.. 

Bnj  lawanbBBOuentJj'paaaBd  on  the  same  euhj ect."— 
Sedmi^i^ri.SSS;  Bunnri.Ileid,10Ptteis.52i. 
If  this  is  true  of  statutes,  it  is  much  more  a 

J'ust  rale  in  aearching  for  the  meaning  of  a 
nndamental  law.  I  insist  tliat  the  Constitu- 
tion is  perfectly  clear  and  UDarahiguous  upon 
the  subject  of  appointment.  There  should  be 
no  division  of  opinion  on  this  one  point,  it  does 
aeem  to  me.  Attorney  General  Legate  says : 
"The  people,  however,  were  wisely  jealous  of  this 
Rent  power  of  appointing  the  ngeDta  of  the  cxeca- 
tire  department,  and  ohoee  to  reatriiin  it  by  roqair- 


d  the  . 


fa  all  r; 


of  tt 


s,  p.  676, 

Bat  letus  look  further  into  this  section.  I 
have  already  alluded  to  the  matter,  but  will  re- 
peat it  in  this  connection.  The  language  ia; 
"But  the  Congress  may  by  law  vest  the  ap- 
pointment of  such  inferior  offleersaa  they  think 
proper  in  the  President  alone."  Now,  sirs, 
there  is  a  familiar  maxim — "acpressio  uniua 
eat  exelusio  alteriua" — which  here  prevails. 
The  President  is^  by  this  clause,  empowered 
to  appointi  such  inierior  officers  as  Oongresa 
may  bylaw  direct.  Is  if  toomuch  to  urge  that, 
by  naming  these  particularly,  and  no  others,  it 
nas  intended  he  should  alone  appoint  no  others  ? 
But,  sirs,  even  the  maximum  pf  the  law  need 
not  here  b^  invoked.  The  Constitution  not 
only  expresses  one,  and  thus  excludes  others, 
but  it  eKpreases  all— i.  e.,  it  provides  for  the 
appointment  of  all  officers  of  tne  Government, 
and  prescribes  the  manner  of  appointment  in 
this  section.  First,  it  gives  the  President  and 
the  Senate  the  power  to  appoint  a  certain  class; 
and  second,  it  gives  Congress  power  to  allow 
the  President  alone,  the  courts  of  law,  or  the 
heads  ofDepartments,  to  appoint  certain  others; 
and  these  cover  the  whole  range  of  officers 
of  the  Government ;  and,  to  my  mind,  it  is  the 
wildest  reasoning  that  can  vault  itself  into  the 
position  claimed  by  the  respondent. 

Chief  Justice  Best,  in  6  Bingliam,  page  ISO, 
gives  a  rule  directly  applicable  here ; 

"Whom  a  eeneral  intention  ia  espreaaed,  ond  the 

ible  with  the  senornl  intention,  the  partioulor  inten- 
tton  is  to  be  considered  an  eiceptton." 


The  general  intention  of  the  ftamers  of  the 
Constitntion  was  to  make  the  appointing  power 
joint  with  the  President  and  Senate,  and  the 
exception  only  makes  more  imperative  the 
general  intention. 

The  inconvenience  of  unitinj;  these  powers 
in  the  multitude  of  minor  officers  made  the 
exception  necessary,  hut  the  general  intention 
was  only  the  more  distinctly  asserted. 

But  this  power  of  removal,  eis  implied  from 
the  jiower  of  appointment,  is  farther  shown  to 
rest  in  the  Senate  and  the  President  conjointly, 
bythe  adoption  of  the  third  section  of  the  sec- 
ond article,  which  provides  that — 

"The  President  shall  have  power  to  fill  up  all  va- 
oaDCiea  that  may  happen  dprinit  tbe  reoe»s  of  the 

Mr.  Wirt  says: 

"The  meaning  of  the  Constitution  seems  to  me  to 
result  in  this:  that^he  Pr« " " 


render  tbe  ai 


,0  tbos, 


ate:   bnt  that  when 

vacancy  shall  exist  which  tho  public  intoTc 

whleh  Uie  adrice  and  consent  of  tile  Senate 
be  immediately  aaked,  W'"°  "'  '!>"'  "" 
President  shall  ho 


jiall  001 

eball  have  parsed  upo 


■.  in  the! 


mtif  the""^. 


tbe 


till  the  e^3  of'tbi 
I  am  not  here  discussing  the  question  of  va- 
cancies and  the  power  to  fill  them  under  the 
Constitution,  but  I  desire  to  show  that  this  par- 
ticular clause  of  tbe  Constitution  now  being 
noticed  furnishes  strong  and  direct  evidence 
that  the  afipointing  power  was  intended  to  be 
kept  undivided  in  the  Senate  and  President, 
except  in  those  cases  where  the  two  could  not 
from  some  uncontrollable  necessity  act  at  the 
time.  Hence  we  find  Mr.  Story  holding  what 
I  think  to  be  the  undisputed  construction  of  tbe 
clanse,  that— 


appoint  to  Bi 


In 


-tbsSe 
atcd  b;  law 

by  the  Presidpnt,  ho  cannot  appc... 

doiinsthe  recess  of  (he  Senate,  because 
does  not  happen  dnring  the  recces  of  the  S 
manr  InEtanoss  where  oSlaea  ■»  areatad  by  law  spe- 
cial power  ia  on  thhTveiv  aooOTint  siren  Co  tha  Freai~ 
dent  to  nil  them  during  theraoeBs;  and  it  was  then 
said  that  In  no  oUieringtanoeahadthePreeident  filled 
snob  vaaant  offices  without  the  speeial  authority  of 
law."— 2&ory,  paragraph  lE&B. 
This  author  says  again,  in  paragraph  15ST : 
"  There  was  bnt  one  of  two  courses  to  be  adopted, 
either  that  the  Senate  should  perpetually  be  in  ses- 

ccrs.  or  that  the  f  resident  should  be  antboriiod  to 
make  temporary  appomtmants  during  the  recess, 
which  shonld  ejpire  when  the  Senate  sboold  have 
bad  aa  opportunity  to  act  oa  the  aubjcet." 

This  distinction  between  temporary  and  per- 
manent appointments  is  recognized  in  the  case 
of  the  United  States  vs.  Kirkpatrick,  9  Whea- 
ton,  page  720.  The  indei)endent  action  of  the 
President,  in  violation  of  the  wishes  of  the  Sen- 
ate, seems  not  to  have  been  anticipated.  In  a 
long  list  of  casualties  given  hy  Mr.  Wirt,  in  the 
opinion  referred  to,  he  had  in  mind  only  those 
causes  which  could  not  be  foreseen  as  prevent- 
ing the  cooperation  of  the  Senate. 
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It  has-been  miiforinly  held  that  if 
are  kaowti  to  exist  during  the  sesGion  of  the 
Senate,  and  nominationa  are  not  then  made, 
they  canDot  be  filled  by  ExecatiTe  appoint- 
meot  during  a  recess  of  the  Senate.  (4  OpiQious, 
p.  3(J2.)  ITiia  would  not  be  true  if  it  were  un- 
important whether  the  Senate  participated  in 
the  appaintment. 

It  15  urged  here  that  the  President  not  onlj 
has  the  power  to  appoint,  but  that,  having  that 
power,  he  ma^  also  remove,  as  a  necessary 
incident.  I  will  admit  that  if  it  can  be  shown 
that  the  President  may  alone  appoint  to  office, 
then  if  the  tenure  of  the  office  is  not  fixed  but 
remains  at  the  pleasure  of  the  Preaident  he 
may,  uu questionably,  remove  that  officer.  But, 
sir,  I  shall  show  hereafter  that  the  doctrine  of 
incidental  power  goes  no  further  than  to  ex- 
tend to  the  President  when  he  alone  has  the 
appointing  power.  I  deny  tjiat  the  Preaident 
anywhere  has  that  power  save  when  conferred 
by  Congress  as  prescribed  by  the  C6nstitution. 
Besides^  Mr.  President,  I  assert  that,  prior  to 
the  opmioa  tendered  by  the  late  Attorney 
General,  there  can  be  nowhere  found  an  au- 
tJiority  going  so  far  as  did  that  learned  gentle- 
man. What  says  history  upon  this  subject? 
Hamilton  said,  ia  No.  77  of  the  Federalist : 

"ICbu  been  mentioned  uone  of  the  adFaDtn^es 
to  ba  expected  from  the  eooperation  of  the  Senate, 
in  the  business  of  nppointments  that  it  would  con- 
tribute to  the  stability  of  the  Administration.  The 
ccnaent  of  that  bodynouid  be  neeesssiy  to  displace 
as  well  aa  appoiat.  The  chanie  of  the  Chief  Magis- 
trato,  therefore,  would  not  oeeasion  so  violent  or  so 
general  a  revolution  in  the  offioers  of  the  Qovern- 
ment  ae  might  be  expected  if  he  were  the  sole  dis- 
poser of  oHices.  When  a,  man  in  anr  station  had 
KvCH  satisfactory  evidenoa  of  hisflCneea  Ibr  it  anew 
resident  would  be  reetrained  from  nttamptine:  a 
cbanEe  in  farer  of  a  person  more  agreeable  to  him 
by  the  apprehension  that  the  disoonntenanee  of  the 
Senate  miRht  frustrate  the  attempt  and  brins  some 
degree  of  discredit  upon  himself.  Those  who  oan 
best  estimate  the  valne  of  a  steady  administration 
will  be  most  disposed  to  prii#  a  proviaon  which  eon- 
nocts  the  oflloial  eiietenoe  of  public  men  with  the 
approbation  or  disapprobation  of  that  body  which, 
from  tbeeieaterpermaneacTof  itsownoampDsition. 
will,  in  all  probability,  be  leea  subject  to  inconstancy 
than  any  other  member  of  tba  QoTemment.  To  this 
onion  of  Uie  Senata  with  the  Preaident  in  the  article' 
of  appointments  it  hna,  in  same  oaaa^  been  ohjected 
that  it  would  serve  to  gdva  the  Present  an  undue 
iaftufnec  aiser  the  Smote,  because  the  Senate  would 
have  the  power  of  rsslratnina  him.  This  is  an  ab- 
surdity ia  terms.  It  cannot  admit  of  donbt  that  the 
entiropoworof  appointment  would  enable  him  much 
more  effeetSally  to  establish  a  dangerous  empire 
over  that,  body  than  a  mere  power  of  nomination 
subject  to  their  control." 

Mr,  Hamilton  then  proceeds  to  review,  in  a 
masterly  manner,  the  structure  and  power  of 
the  executive  department,  and  in  conclusion 
refers  to  the  many  restraints  thrown  around 
the  Executive,  and,  speaking  to  this  matter  of 
appointing  power,  says:  "In  the  only  instance 
in  which  the  abuse  of  the  executive  authority 
was  materially  to  be  feared  the  Chief  Magis- 
trate would,  by  that  plan,  (speaking  of  the 
Constitution,)  be  subjected  to  the  control  of  a 
branch  of  the  legishitive  body,"  and  asks: 
"  What  more  can  an  enlightened  and  reason- 
able people  desire?" 


upon  the  President ;  and  he  shows  that  the 
power  given  to  the  President  was  solely  to 
nominal  while  the  President  and  Senate  ap- 

foint.  He  shows  that  as  the  President  must 
rat  nominate  he  can  always,  even  if  the  Sen- 
ate reject,  send  back  the  name  of  some  one  of 
hia  choice!  and  this  should  satisfy  those  who 
insist  upon  giving  supreme  power  of  appoint- 
'  ■    the  Executive.    He  then  asks: 


"To  w 


tratJon.  It  would  be  an  excellent  cbech 
lirit  of  favoridsm  iu  the  Preaident,  and 
d  greatly  to  prevent  the  appointment  of 


nSt  characters  from  State  prejudice,  from,  family 

xew  to  popularity,    la  addition  to  this,  it  would  be 
n  efficacioos  source  of  stability  in  an  Administia- 

ion." Itwiilceadilybeoora- 

rehended  that  a  man  who  had  himseltthe  sole  dis- 
osJtion  of  otacea  would  be  governed  much  mora  by 
is  private  inolinatioBs  and  interests  than  when  be 
'as  bound  to  submit  the  propriety  of  his  choice  to 
hn  ,lon.i,ir,n  .inH  rtoti.™! nation  of  a  different  and 
,t  body  an  entire  branch 


independent  body,  ai 
of  the  Legislature." 


he  time  Hamilton 
wrote  it  will  be  found  in  this  matter  he  ex- 
pressed not  only  his  own  views,  but  the  views 
of  the  people  who  adopted  the  Constitution. 

Mr.  Madison  at  this  time  entertainedno  other 
view,  and  his  opinions  had  a  large  infiuence 
upon  the  people,  and  contributed,  probably, 
more  than  those  of  any  other  one  public  man 
in  bringing  about  the  adoption  of  the  Consti- 
tution. In  No.  47  of  the  Federalist  he  argues 
at  length  to  show  that  the  maxim  of  Montes- 
quieu, which  requires  a  separation  of  the  de- 
partments of  power  to  secure  liberty.  Is  not 
true,  and  has  not  been  without  exception  in 
any  Government  other  than  an  absolute  mon- 
archy. He  then  shows  that  by  the  British  con- 
stitution the  departments  of  Government  are 
not  distinctive;  but  that  one  branch  of  the  legis- 
lative forms,  like  our  Senate,  a  great  constitu- 
tional council  to  the  chief  executive;  it  is  the 
sole  depository  of  judicial  power  in  impeach- 
ment, and  is  the  supreme  appellate  jurisdiction 
in  other  cases.  And  the  judges  are  so  far  con- 
nected with  the  legislative  as  to  attend  and 
participate  in  the  deliberations,  though  not  to 

Mr,  Madison  then  shows  that,  notwithstand- 
ing the  unqualified  terms  in  which  the  axiom 
of  Montesquieu  is  laid  down  by  the  Constitu- 
tion of  the.  States  of  the  Confederation,  there 
was  not  a  single  instance  in  which  the  several 
departments  of  power  have  been  kept  abso- 
lutely separate  and  distinct. 

In  New  Hampshire  the  Senate  had  the  right 
of  trial  by  impeachment.  The  president,  who 
was  the  head  of  the  executive  department,  was 
the  presiding  member  of  the  Senate,  and  had 
a  casting  vote.  The  Legislature  elected  the 
executive,  and  his  council  were  chosen  from 
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the  Legislature.  Some  State  ofEcerEwere  ap- 
pointed bythe  Legislature,  while  the  judiciary 
were  appointed  by  the  executive. 

Ill  Maasachuaetta  the  judiciary  were  ap- 
pointed by  the  executive,  and  were  removable 
by  him  on  an  address  of  the  two  branches  of 
the  Legislature.  Many  officers  of  the  State 
(some  of  them  executive)  were  appointed  by 
the  Legislature. 

He  passes  over  Bhode  Island  and  ConDe<t 
ttcut,  as  their  constitations  were  adopted  be- 
fore the  Revolution  and  before  the  principles 
under  examination  had  become  an  object  of 
attention. 

In  New  York  the  powers  of  governurent 
were  curioualy  blended.  The  executive  had  a 
partial  control  oi^er  the  legislative,  and  a  like 
control  over  the  judiciary,  and  even  blended 
the  executive  and  jadielary  in  the  exerciaa  of 
this  control.  Therewas  a  council  of  appoint- 
ment composed  of  the  executive  and  partly  of 
the  legialative,  which  appointed  both  executive 
and  judicial  officers. 

New  Jersey  blended  the  powers  of  govern- 
ment more  than  either  of  the  foregoing.  The 
Governor,  who  was  the  executive,  was  ap- 
pointed by  the  Legislature,  and  yet  he  was  not 
only  the  executive,  but  he  was  chancellor  and 
surrogate  of  the  State ;  he  was  a  member  of 
the  supreme  conrt  of  appeals  and  president, 
with  a  casting  vote,  of  one  of  the  legislative 
branetes.  This  same  legislative  branch  aeted 
again  as  executive  council  of  the  Governor, 
and  with  him  constituted  the  court  of  appeals. 
The  judiciary  were  appointed  by  the  Legisla- 

Pennsjlvania,  t>elaware,  Mary  land,  Virginia, 
North  Carolina,  South  Carolina,  nnd  Georgia^ 
all  bad  the  aamesystem  of  blended  powers.  -  In 
some  of  thera  even  justices  of  the  peace  were 
appointed  by  the  Legislature. 

ft  is  scarcely  poBSibie  to  find  anywhere  in 
contemporary  history  a  stroneer  proof  of  the 
jealousy  with  which  the  people  clung  to  their 
right  to  control  their  own  political  affaira  ;  and 
it  was  a  great  concession  of  die  States  of  the 
Confederacy  to  the  Union  under  the  Constitu- 
tion when  they  assented  to  the  clause  now 
being' considered.  In  every  State  of  the  Con- 
federacy, at  the  time  they  were  called  upon  to 
adopt  the  Constitution,  the  people,  through  the 
Legislatures,  not  only  made  the  laws,  but  they 
appointed  the  officers  who  were  to  execute 
them ;  and  not  only  this,  bat  provided  fortheir 
removal  in  the  same  manner.  They  seemed 
to  have  regarded  the  Chief  Executive  as  an 
officer  designated  to  assist  the  execution  of  the 
laws,  but  that  it  was  unsafe  to  give  him  power 
to  appoint  those  who  were  to  cooperate  with 
him  in  this  duty. 

I  say  it  waa  a  great  concession,  and  a  radical 
change  which  conferred  upon  the  President  of 
^e  United  States  even  the  prerogatives  which 
are  now  undisputed. 

Sirs,  the  people  who  adopted  the  Coast  jtation 
iKre  uaaccnstomed  to  looking  u{»oa' their 


anding  high  above  them  and  dis- 
tributing the  powers  which  they  alone  pos- 
sessed. They  had  never  been  in  the  habit  of 
clothing  them-  with  imperial  powers,  or  per- 
mitting them  to  suppose  for  a  moment  tbat 
they  were  a  distinctand  separate  entity  of  gov- 
int.  They  had  never,  in  a  single  instance, 
to  a  State  executive  a  distinct  existence 
separate  from  his  l^islative  and  judicial  de- 
partmenta.  He  always  acted  conjointly,  and 
upon  the  question  of  appointments  to  and 
removal  from  office,  more  tlian  upon  any  other, 
they  seemed  to  have  been  cautious. 

With  the  light  of  this  history  it  is  mOnstroas 
suppose  that  the  people  parted  with  their 
power,  as  is  claimed  by  the  respondent,  in 
adopting  the  article  under  discussion,  that  they 
gave  np  without  a  word  of  dissent  all  those 
checks  upon  the  Executive  with  which  they 
had  been  so  familiar  and  which  they  had  so 
uniformiy    adopted    in    their    State    govern- 

Tbey  did  no  such  thing,  Mr.  President,  and 
nowhere  can  it  be  shown  they  intended  any 
such  thing;  On  the  contrary,  we  have  seen 
that  this  clause  of  the  Constitution  was  urged 
upon  thera  for  the  very  reason  that  it  practi- 
cally secured  to  them  a  system  with  which  they 
had  been  so  long  familiar.  The  debates  at 
that  time  show  that  the  Constitution  was  adopted 
under  the  impression  that  this  clause  gave  the 
power  of  appointment  and  removal  jointly  to 
the  Senate  and  President,  and  they  show,  too, 
that  the  clause  was  framed  to  meet  this  view. 
I  say,  then,  it  is  unwarrantable,  upon  any  prin- 
ciple of  constitutional  or  statutory  construction, 
to  give  the  instrument  any  other  meaning. 

As  well  might  you  annul  an  ordinary  contract 
upon  declarations  given  after  it  is  signed.  The 
most  that  can  be  shown  is  what  the  parties  said 
at  the  time  it  was  made,  and  the  Written  com- 
pact is  conclusive  oPthe  meaning  expressed. 
We  have  seen  how  the  people  felt  at  the  time. 
We  have  seen  what  two  great  writers  upon  the 
subject  said  atthe  time,  and  tbat  their  opinions 
'influenced  largely  the  adoption  of  the  Consti- 
tution. Upon  the  question  under  discussion 
at  that  time  there  seemed  but  one  mind. 

Mr.  President,  I  think  I  do  not  state  it  too 
strongly  in  saying  that  prior  to  the  meeting  of 
the  Krst  Congress,  and  at  the  time  the  Consti- 
tution was  adopted,  none  of  the  friends  of  the 
Constitution  claimed  the  poWer  for  the  Presi- 
dent which  is  now  urged.  Some  of  its  enemies 
made  the  charge,  but  it  was  denied  by  its 
friends.  No  man  in  this  country  has  studied 
more  carefuiiy  the  history  on  the  subject  than 
Mr.  Story.  He  says  in  his  Commentaries  on 
the  Constituljon,  (pages  15,  39,  40,  41,  j  that 
tbe  doctrine  (speaking  of  the  same  construc- 
tion nrged  by  tne  Managers)  was  maintained, 
with  great  earnestness;  by  the  earliest  writers, 
and  Hays  that  at  this  period  the  friends  of  llie 
Constitution  had  no  other  view.  He  cites  5 
Marshall's  Life  of  Washington,  chapters,  page 
198,  and  1  Lloyd's  Debates,  861,  866,  450. 
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"This 


3  the 


maCerJiU  tenieaey  to  quiet  the  Just  alarms  of  the 
OTerwhelming  influenes  and  arbitrnra  eiercLse  of 
this  prErosativeof  the  Executive,  whicbmtglit prove 
fatal  to  the  personal  independeaoa  and  if  eedom  of 
oiiinion  of  publii:  oScEis.  as  well  as  to  the  public 
liberties  of  the  conntry."— ^rv'i  thmiaeiilariei.  etc. 
1539 :  Saru  on  ConitimioH,  foI.  2.  p.  100. 

I  have  been  endeavaring  to  allow  that  at  the 
adoption  of  the  Constitution  the  aj>pointing 
power  was  regarded  and  made  a  joint  power 
between  the  Senate  and  the  President,  as  was 
bIbo  the  power  of  remoral  I  tbink  thia  posi- 
tion well  established 

I  have  tbua  iullj  discasscd  the  a])poLnting 
power  directly  with  the  Senate  because  the 
same  reasons  that  required  that  power  to  be 
joint  apply  with  equal  toroe  to  the  power  of 

Let  U3  come  down,  however,  to  a  period 
subsequent  to  the  adoption  of  the  Conatitation. 

Congress  met  March  4,' 1789,  and  continued 
until  September  29,  of  the  same  year.  On 
the  27th  of  Julytheypassed  the  act  organizing 
the  Department  of  Foreign  Affairs,  and  on  the 


identical  in  language  in  every  partic- 
ular, except  the  assignment  of  duties  to  the 
different  principal  officers  of  the  Department. 
As  much  of  the  argument  binges  on  the  law 
organizing  the  Department  of  War  at  this 
time,  it  is  important  to  iinow  just  what  was 
said  and  done  at  the  time.  There  are  some 
peculiarities  of  the  law  to  which  I  invito  alien- 


.3  shall  from  time  to 

United  States,  agreeably  to  the  Constitution,  relative 
to  military  oommiesiona.  or  to  the  land  or  naval 
forces,  ships  or  warlike  stores  of  the  United  SUtcs, 
or  fo  sueh  other  matters  respecting  militnri'  or  naval 
affairs  as  the  President  of  the  United  BlAtea  shall 
assign  to  said  Uapactmeat,  or  relative  to  the  eraat- 
ingoflandstu  persons  entitled  thereto  for  military 
services  rendered  to  the  Oniwd  Statea.  or  relating 
to  Indian  aSaiis;  Had  tUrthermors.  toat  the  said 

Briiuoipal  officer  shall  candastthe  baMuaBS  of  thesaid 
apartment  in  such  maansraaths  Fieudentof  the 
Up  ited  Statesshall  from  tJms  to  time  order  or  direct." 
""     .2.  ThatthereehallbeiathastddDepartnient 


taining  lo  the  said  Department. 
"Sec.  3.  Thesudprineipalofacer.andove 


forthwith,  after  bis  appointmsnt.  be  entitled  to  have 
the  CBStody  and  charge  of  all  records,  books,  and 
papers  in  the  office  of  Secretary  for  the  Dopartmont 
of  War.  heretofore  established  by  the  United  Statei 
in  Congress  assembled." 

It  is  noticeable  that  the  law  nowhere  pro- 
vides how  or  by  whom  the  principal  officer  is 
to  be  appointed.  The  language  of  the  law  ia, 
in  the  first  section,  "  thereshdl  be  a  principal 
officer;"  in  the  third  section,  "that  thesaid 
principal  officer  and  every  other  person  to  bs 
appointed  or  employed  in  aaid  Department," 
&c.,  shall  take  aa  oath,  &c. ;  in  section  fon^ 
"that  the  Secretary  for  the  Department  of 
War,  to  be  appointed  in  consequence  of  this, 
act,  shall  forthwith,  after  his  appointment,  be 
entitled  to  have  custody  and  charge  of  all 
records,"  &c.  It  l^s  been  uniformly  held, 
that  where  no  provisiou  is  made  in  the  law  . 
for  the  appointment  of  the  officer,  the  appoint- 
ment must  ha  made  by  and  with  the  advice, 
and  consent  of  the  Senate.  (6  Attorney  Gen- 
erals' Opinions,  p.  1.)  This  results  neceasarilj 
from  the  language  of  the  Constitution.  No 
provision  was  made  in  the  laws  organizing 
either  of  the  MKeeutive  Departments  sm  to  how 
the  principal  officers  were  to  be  appointed  j 
they  were,  therefore,  all  appointed  by  and  with 
the  advice  and  consent  of  the  Senate.  Is  it 
not  fair  to  suppose  the  removal  was  to  take 
place  in  the  same  manner!  On  the  same  day 
the  War  Department  was  created  Congress 
passed  an  act  giving  the  President  power  ex- 
pressed to  remove  the  Governor  and  other 
officeta  of  the  Territory  organized  under  the 
ordinance  of  1787,  and  yet  these  officers  were 
by  the  same  aet  to  be  appointed  by  and  with 
the  advice  and  consent  of  the  Senate.  la  it 
probable  that  Congress  would  have  made  spe- 
cial provision  for  the  exercise  of  power  in  one 
case,  if  they  had  supposed  that  power  incident 
to  the  share  the  President  took  in  the  appoint-  ■ 
ment?  Theact,  it  seems  tome,  clearly  indicates 
that  Congress  regarded  legialation  necessary  to 
confer  the  power,  else  it  was  needless  to  have 
legislated  at  all  upon  the  subject. 

But  it  is  urged  that  the  second  section  of  the 
War  Department  act  does  confer  this  power, 
absolutely.  I  say  not.  The  second  section  pro- 
vides for  the  appointment,  by  the  Secretary  of 
War,  of  an  inferior  officer,  to  be  called  the 
"  chief  clerk,"  who,  whenever  the  said  princi- 
pal officer  (the  Secretary)  shall  be  removed  by 
the  President  of  the  United  States,  or  in  any 
other  case  of  vacancy,  shall,  during  such  va- 
cancy, have  charge,  &c. 

There  is  a  marked  difference  of  expressiom 
between  the  act  I  have  referred  to,  as  passod 
upon  the  same  day,  and  this-  In  the  one  the 
absolute  power  of  revoking  commissions  and 
removing  is  conferred;  in  lie  other  the  ex- 
pression, "  whenever  the  said  principal  officer 
shall  be  removed  from  office  by  die  President," 
&c.  Now,  sirs,  I  think  that  the  utmost  whidi 
can  be  claimed  from  this  grant,  is  recognition 
of  a  qualified  and  limited  power  over  the  Sec- 
retary of  War,  in  case  his  removal  should  bs- 
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a  time  wbea  by  tbe 

ancy  would  be  made  at  a  time  when 

IQ  could  not  assist  in  filling  it.     Pro- 

b  d  to  be  made  for  this,  as  tbe  discas- 

e  time  show,  and  I  think  tbe  lan- 

gu        means  nothing  more  than  that  the  Pres- 

p  w  h  n  would  be  conceded  to  him  in  the 
Q  b  ence  of  any  provision  on  the  subject. 

This  law  did  not  talie  iJie  case  ont  of  the  con- 
elJtiitional  limitation,  and  bj  no  legal  iDterpre- 
tation  can  it  be  held  to  do  so. 

When  the  bill  for  organizing  the  Department 
of  Foreign  Affairs  was  under  discussion,  the 
original  draft  read  "to  be  removed  by  the 
President."  Upon  this  arose  all  the  discus- 
sion which  is  chiefly  reli*!  upon  by  the  coun- 
sel for  the  respondent.  Whatever  may  or  may 
not  be  proved  by  that  discussion,  one  thing  la 
observable,  namely,  tJio  language  of  the  first 
draft  was  materially  changed,  and,  as  finally 
adopted,  left  the  question  upon  inference 
merely.  Instead  of  declaring  tnat  this  officer 
is  removable  by  the  President,  in  plain  and 
unmistakable  phrase,  an  equivocal  expression 
was  finally  adopted,  which  it  was  thought 
would  partially  meet  tbe  views  of  the  m^ority 
and  yet  decide  nothing  absolutely. 

But  let  us  no  dee  for  a  moment  this  discussion 
of  1789.  I  am  not  inclined  to  underrate  tbe 
value  of  that  debate,  but  as  forming  any  rule 
or  guide  for  us  I  cannot  give  it  great  import- 
ance. The  leading  mind  which  controlled  the 
removal  party  was  that  of  Mr.  Madison,  and 
he,  it  is  known,  ai^ued  against  his  views  ex- 
pressed before  the  Constitution  was  adopted. 
Whether  he  began  to  have  glimmering  hopes 
of  tbe  Presidency  himself  I  will  not  say,  bnt  it 
certainly  detracts  from  the  value  of  his  opinions 
to  know  that  his  views  expressed  after  the 
■Constitution  was  adopted  were  different  from 
those  entertained  when  he  was  urging  its  adop- 
tion, But,aslunderstand  that  discussion,  the 
argument  turned  largely  upon  tbe  necessity  of 
this  power  resting  somewnere  at  a  time  when 
liere  was  a  pressing  emergency  for  its  exercise. 

The  first  proposition  was  made  by  Mr.  Madi- 
son that  there  be  established  an  Executive 
Department,  comprising  tbe  Departments  of 
Foreign  Affairs,  of  the  War,  and  of  the  Treas- 
ury, tne  chief  officers  thereof  to  be  called  Sec- 
retaries i  to  be  nominated  by  tbe  President  and 
appointed  by  and  with  the  advice  and  consent 
of  the  Senate,  and  "  to  be  removable  by  the 
President."  This  resolution  was  finally  made 
the  basis  for  three  separate  bills,  couched  in 
similar  language,  creating  the  Department  of 
Foreign  Aff^rs,  Department  of  the  Treasury, 
and  Departmentof  War.  The  hill  creating  the 
Department  of  Foreign  Affairs  was  first  taken 
up,  and  gave  rise  to  a  long  discussion.  This 
biil  was  amended  by  insertiue  in  the  second 
article  words  implying  the  rignt  of  the  Presi- 
dent to  remove  the  Secretary,  and  was  subse- 
quently amended  by  strlkii^  out  of  the  first 
article  the  authority  of  ihe  President  to  make 


such  removals.  This  last  amendment  wds 
carried  by  a  vote  of  31  ayes  to  19  noes,  and 
the  bill,  as  amended,  passed  the  House  by  a 
vote  of  29  to  22.  In  the  Senate  the  bill  was 
carried  by  the  casting  vote  of  the  Vice  Preai- 

Itisaneasilynnderstood  principle  that  where 
two  or  more  unite  in  an  act  they  may  delegate 
the  authority  in  all  to  any  one  of  the  number; 
and  this,  we  may  say,  was  done  inferentially 
by  the  vote  I  have  noticed.  Bnt,  sirs,  the  Sen- 
ate has  since  spoken  upon  this  very  subject 
many  dmes,  as  I  shall  show,  and  on  every 
occasion  in  unmistakable  condemnation  of  the 
principle  laid  down  hy  the  respondent. 

When  John  Quincy  Adams,  in  1826,  at-, 
templed  to  entangle  the  United  States  in  an 
alliance  with  the  new  republics  of  South  Amer- 
ica, and  to  establish  what  was  popularly  termed 
the  "Panama  mission,"  this  encroachment 
u^on  legislative  prerogative  was  sturdily  re- 
sisted ;  the  Senate  insisting  upon  its  rights  to 
the  utmost,  even  to  coutending  that  when  a 
new  mission  is  created  it  creates  a  new  office, 
which  does  not  come  under  the  class  of  vacan- 
cies, and  therefore  tbe  President  has  no  right 
to  fill  it  by  a  temporally  appointment. 

Under  every  Administration  since  the  days 
of  Monroe  we  observe  attempts  by  the  Execu- 
tive to  monopolize  the  right  of  appointment; 
but  in  every  instance  these  encroachments  were 
resisted,  the  Senate  successfully  asserting  its 
joint  authority  to  appoint  and  remove.  In  t)ie 
session  of  1825-26,  warned  by  the  attempted 
exercise  ofthis  assumed  power  by  Mr.  Adams  in 
tbe  case  of  the  Panama  mission,  a  select  com- 
mittee was  appointed  by  tbe  Senate,  charged 
with  an  inquiry  into  the  expediency  of  reduc- 
ing executive  patronage,  which  committee  re- 
ported six  bills,  intended  to  control  and  reg- 
ulate different  branches  of  the  public  service 
and  limit  some  exercises  of  executive  power. 
In  one  of  the  six  bills,  to  secure  in  office  faith- 
ful collectors  and  disbursers  of  the  revenue, 
the  President  was  required  to  report  to  Con- 
gress the  causes  foreach  removal.  Tbe  section 
of  the  bill  to  that  effect  reads : 


loftb 


to  en  yaat 
Bsident-a 


the  fact  of  the  removal  shall  be  stated  to  the  Senate 
at  the  aame  tima  that  the  nomination  ia  made,  with 
a  Btatement  of  the  reasons  forwMeh  sack  officermay 

Benton  says  this  was  intended  to  operate 
as  a  restraint  upon  removals  without  cause, 

"Was  a  recognition  of  a  prinoiple  esBeutial  to  the 

■"    of  tbe  appoiotine  power,  and  entirely 

Mr.  Jefferaon'B  idea  of  removals,  bi" 

itted  by^any  Adminietration  nor  enforoi 


,    Tbe 


by  the  I 

legfllei  _ 

aa  oompOBcd  the  committee  who  proposed  to  leiraliie 
tbia  principle,  oil  of  them  demootatio  and  most  of 
tbem  aged  and  cineiianced,  abould  atand  for  a  per- 
Buaaive  reason  wby  Ibis  prlnoiple  shonld  be  legai- 
hsi."-BeHton'i  Thim  liars'  Viea.  vol.  1,  chap.  29, 
During  Jackson's  administration  this  power 


,toc  by  Google 


637 


of  removal,  aa  claimed  by  the  aecased,  came 
before  the  Senate  many  timea,  and  never  but 
to  receive  a  decided  condemnation.  Upon  the 
breaking  up  of  Jackson's  flvst  Cabinet  Mr. 
Van  Buren  was  nominated  to  the  Senate  as 
minister  to  England.  His  confirmation  was 
opposed  for  several  reasons,  and  amoDg  them 
it  was  chatted  that  he  introduced,  as  Jackson's 
Secretary  of  State,  a  system  of  proscription  or 
remo7al  for  opinion's  sake,  anrfaformal  mo- 
tion ivas  made  by  Mr.  Holmes,  of  Maine,  to 
raise  a  committee,  with  power  to  send  for  per- 
sons and  papers,  to  inquire  into  the  charges 
and  report  to  the  Senate.  But  this  looked  so 
much  like  an  impeachment  of  the  President 
that  it  was  dropped.  The  same  reasons  for  the 
rejection  were  urged,  however.  Among  those 
who  insisted  upon  the  rejection  for  the  reason 
I  have  stated,  among  others,  were  Clay,  Web- 
ster, Clayton,  Colonel  Hayne  of  South  Caro- 
lina, Governor  Moore  of  Alabama,  and  not 
least  on  the  list  was  Thomas  Ewing  of  Ohio. 
Van  Bnren  was  rejected,  and  the  right  of  the 
Senate  and  the  truth  of  the  principle  I  now 
insist  upon  were  vindicated. 

During  Jackson's  second  term  the  question 
came  i^  before  the  Senate  in  a  different  form. 
The  offices  of  bank  directors  to  tie  United 
States  Bank  were  about  to  he  vacated  bj  limit- 
ation of  their  terra.  Jackson  desired  the  re- 
appointment of,  and  accordingly  nominated, 
the  incumbents.  The  Senate,  ior  their  own 
reasons,  rejected  the  nominees.  Jackson  then 
attempted  to  coerce  the  Senate  into  the  appoint- 
ment, and  accordingly  sent  the  same  names 
back,  intimating  in  hia  message  that  he  would 
nominate  no  others.  The  nominations  went 
toacoramittee,  who  reported  a  resolution  rec' 
om  men  ding  rejection,  which  was  immediately 
adopted.  Thereportwas  an  able  review  of  the 
power  of  the  Senate,  and  concludes  as  follows 


"The! 


in  the  mussags  that  the  President 


nith  rcsret,  an  intim 


gend  to 


» 


:«thei 


ir  persons  to 

ady  r^Mie'dT'WbUe  the  Senate 

eroise  its  own  rights  aooordine  to  its  own  views 
!.  it  will  leave  to  the  other  oiSeersof  tbe  Qov- 
It  to  decide  for  themBBlTcaonthomanncr they 
rform  their  dndes.  The  oommittee  liuow  do 
4 whytheaeoffioaaatioutdnotho^filLedf  '      * 


.„  ._ ,  _j  farther  nominationa  I 

after  the  Senate  bu  maniaed  Its 
right  of  rdaoMna, 


lonldtor 


lablc 


at  all  timea  to  re 


any  sach  tc 

The  Senate  had  condemned  the  assumption 
of  the  President  in  presuming  to  remove  for 
opinion's  sake,  and  here  we  have  acondemna- 
tion  of  his  attempt  to  perpetuate  in  office  bis 
own  favorites  against  the  wish  of  the  Senate. 

But  Jackson  persisted  in  putting  the  question 
to  every  conceivable  test,  and  removed  his  Sec- 
retary of  the  Treasury  (Mr.  Duane)  because  he 
refused  to  do  what  be  conceived  to  be  a  vioSa' 
tion  of  the  law  and  his  duty  in  the  removal  of 
the  public  deposits.  This  was  during  a  vaca- 
tion of  the  Senate.  -  The  late  Chief  Justice 


Taney  was  put  in  charge  of  the  Department, 
and  at  once  carried  out  the  plans  of  Jackson. 
Upon  the  assembling  of  Congress  Mr.  Clay  in- 
troduced into  the  Senate  two  resolutions  in 
relation  to  the  matter.  The  first  one  was  as 
follows ! 

"ThBi,bfdianiissiDetheUtoSecretaryofthcXreiia- 
urs  because  he  would  not,  oontmrj'  to  his  senao  of 
his  own  dntf.Temovs  IJie  money  of  the  United  States 
1  deport  with  the  fiank  of  the  United  States  and  itil 


.. the  liberties  of  the 

The  resolution  was  adopted  by  a  vote  of  28 
tola 

Jackson  held  the  nomination  of  Taney  aa 
Secretary  of  the  Treasun"  in  his  pocket  until 
the  last  week  of  the  session  of  Congress  ;  but 
it  was  rejected  as  soon  as  sent  to  the  Senate. 
An  acceptable  name  wasafterwards  presented, 
and  the  matter  ended. 

The  nest  expression  of  the  Senate  upon  the 
power  of  the  President  to  remove  a  Cabinet 
minister  was  even  more  decided  in  its  con- 
demnation of  the  false  doctrine  derived  from 
the  debate  of  1789.  I  refer,  sir,  to  the  passage 
of  the  tenure- of- office  act  over  the  veto,  and 
of  course  by  two  thirds  of  both  Houses  of  Con-. 

Sess,  on  March  2,  1867.  Both  Senate  and 
ouse  here  united  in  this  expression ;  and  in 
this  they  spoke  for  every  representative  ele- 
ment of  this  Government  and  for  the  whole 
people. 

Need  I  add  to  this  chmn  of  uniform  decision 
the  last  vote  of  the  Senate  given  on  the  21sC  day 
of  Fehmiary,  within  twelve  hours  after  the  re- 
spondent had  made  the  attempt  to  remove  Mr. 
Stanton  ? 

It  is  plwn  to  my  mind  that  those  who  voted 
with  the  majority  in^  1789  were  not  understood 
to  give  license  to  wholesale  and  causeless  re- 
movals by  the  President.  And  we  have  the 
very  highest  evidence  of  this  not  only  in  the 
decisions  of  the  Senate,  which  I  have  noticed, 
but  in  the  uniform  practice  of  the  Government 
throughout  all  Administrations.  I  do  not  find 
that  the  first  President  ever  exercised  the 
power  of  removal,  hut  if  he  did  so,  it  will  be 
seen,  I  venture  to  assert,  that  he  consulted  the 
Senate  at  the  time  or  at  its  first  session.  I  do 
find,  however,  an  example  of  his  great  respect 
for,  and  deference  to,  that  body  which  the  Con- 
atltatjon  had  made  his  aid  in  making  appoint^ 
ments. 

Less  than  a  month  after  the  bill  had  passed 
organizing  the  Department  of  Foreign  Affairs 
he  sent  to  the  Senate  the  name  of  Benjamin 
Pishbourno  as  naval  officer  at  the  port  of 
Savannah.  The  Senate  rejected  the  nomina- 
tion. The  President,  fearing  that  in  this  there 
might  be  soma  misconception  of  his  motives 
sentanothername,  but  gave  hft  reasons  in  justi- 
fication for  nominating  Colonel  Fishhoume. 

When  John  Adams  deeired  to  displace  Mr. 
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Pickering,  his  Secretary  of  State,  end  appoint 
anathec  be  notified  tbe  incumbent  that  he  j 
woald,  on  a  oerWin  day,  cease  to  be  Secretary  ! 
of  State.    Meainwhile,  the  Senate  being  in  ses- 

shall,  who  was  confirmed;  and  thus  Mr.  Pick- 
ering was  removed,  not  by  the  President  under 
any  power  the  law  gave,  but  under  the  Conati' 
totion  and  by  virtue  of  tbe  power  incident  to 
the  appointing  power  vesting  in  the  Senate 
and  the  President.  This  is  a  very  striking 
and  practical  illuBtiation  of  the  doctrine  then 
supposed  to  be  the  true  one,  and  it  was  bnt 
following  out  the  true  spirit  of  tbe  opinions 
expressed  in  the  great  debate  of  1T89. 

Jefferson,  the  President  who  initiated  the 
practice  of  removals,  and  was  the  first  to  con- 
nue  his  favors  to  his 'own  party,  madeitafund- 
ameolol  principle  that  removals  were  only  to 
be  made. /or  cause.  _  March  7, 1807,  only  three 
d^B  after  his  induction  into  office,  he  writes  to 
Mr.  Monroe : 

"Some  removals.  1  know,  must  be  made.  They 
mnat  be  as  few  aapoasible,  done  eradually.  and  bot- 
tomed on  some  midversatioii  or  inherent  disquaiifl- 

6n  the  23d  of  the  same  month  he  thus  writes 
to  the  Governor  of  Virpnia,  Mr.  Giles : 

"Good  men,  to  whom  tbem  is  no  abjecUcm  but  a 
diBerencB  of  poliaoal  opinion,  practiced  only  so  far 
as  (he  light  of  a  titivate  eidznn  will  jmtify,  ~  ~ 


raubjee 


3  to  Eldridge  Gerry, 


Uffieeeiwliu  bail  been  guilty  of  gru39abuseof  office, 
aunh  3B  macBbaU  packing  juries,  &,b.,  I  sball  now 
remove,  as  my  predecessor  ongbt  in  juatioe  to  have 
doue.  The  instances  will  be  few,  and  governed  by 
attiot  rule  and  not  party  pasBioa.  Tbe  right  of 
opinion  shall  suffer  no  iovasTon  from  me." 
How,  sir,  did-  Mr.  Jefferson  proceed  to  dis. 

Elace  iDCOmpeteiit  or  untrustworthy  officers? 
r  there  was  a  vacation  of  the  Senate  he  ap- 
pointed successors  and  gave  notice  to  the  in- 
cumbent of  his  action.  The  successor  then 
became  the  leg^  officer,  and  the  incumbent 
was  removed  by  virtneof  the  new  appointment 
working  a  revocation  of  the  old  commission. 
If  the  Senate  was  in  session  when  this  tran- 
spired he  EeLt  the  nominations  to  that  body, 
^d  their  concurrence  in  the  new  appointment 
worked  the  revoeation.      If  the   Senate  was 

tione  tJD  that  body  at  its  next  meeting,  and  the 
confirmation  concluded  t^e  appointment,  its 
action  being  an  order  or  approval  nunc  pro 
tunc.  And  thishas  been  true  of  every  Admin- 
istration except  the  present  one.  I  ask  coun- 
sel for  tbe  respondent  to  show  a  single  re- 
moval from  office  by  any  President  that  was 
ever  held  of  legal  force  that  was  not  at  the 
time  or  at  a  subsecjuent  date  approved  by  the 
Senate.  When  this  is  doae  the  spirit  and  the 
letter  of  the  Constitution  are  met,  and  when  it 
is  not  done  bolji  are  violated.  Jefferson  did 
oat  GEeate  vacanciea.  In  making^  new  anpoint- 


ments  he  rewarded  his  friends,  and  for  caus». 
be  displaced  incompetent  men  by  appomting 
soccessors,  but  his  action  was  always  aubjeol 
to  review  by  the  Senate.  The  Supreme  Court 
s^d  upon  this  point  in  ex  padeHennen:  "The 
removal  takes  place  in  virtue  of  tbe  new  ap- 
pointment by  mere  operation  of  law."  Mot 
the  mere  nomination,  but  the  appointment. 

Mr.  Madison's  administration  will  be  searched 
in  vain  to  find  an  instance  where  he  ran  counter 
to  the  will  of  the  Senate  in  this  matter  of  re- 
movals and  appointments.  In  every  instance 
where  changes  were  made  the  Senate  le^ized 
them  if  they  were  appointments  coming  within, 
the  first  clause  of  the  second  section,  article 
second,  of  the  Constitution. 

I  do  not  find  that  any  occasion  arose  in  Mr. 
Monroe's  administration  to  present  the  ques> 
tion.  I  have  elsewhere  noticed  the  opinion  of. 
his  Attorney  General,  William  Wirt,  upon  tbe 
duties  of  the  President  in  relation  to  the  exe- 
cution of  laws  which  by  their  terms  are  to  be 
executedhyofficetsnamedintbeiaw.  Thisopinr 
ion  completely  overthrows  the  assumption  of 
this  respondent. 

John  Quincy  Adams  succeeded  Mr.  Monroe. 
There  was  no  occasion  for  removals  for  politi- 
cal causes  at  this  time.  There  was  no  revolu- 
tion of  parties.  Mr.  Adams  had  occupied  the: 
first  place  in  Mr.  Monroe's  Cabiiiet  during  the; 
whole  term  of  eight  years,  and  stood  in  con- 
currence with  his  appointments.  It  was  called 
"the  era  of  good  feeling."  It  will  be  found 
that  he  made  no  change  in  offices  filled  by 
nominatio[i  to  the  Senate  which  were  not  con- 
curred in  by  that  body. 

When  Jackson  came  in  there  was  an  entire 

Eolitical  revolution  in  the  country.  He  formed, 
is  Cabinet,  as  all  other  Presidents  had  done, 
by  nomination  to  the  Senate.  He  displaced 
officials  by  nominating  successors  when  the 
Senate  wac  in  session,  or  issuing  commissions 
during  vacation,  which  stood  or  fell  as  the  first 
Senate  thereafter  decided.  We  bave  already 
seen  bow  quickly  the  Senate  brought  this 
President  to  account  for  his  first  usurpation  ia 
the  matter  of  removals  when  be  removed  Mr. 
Duane  from  the  Treasury,  although  it  was  done 
during  vacation. 

Van  Buren  succeeded  Jackson,  and  nowhere 
can  1  find  that  he  violated  the  general  practice, 
of  filling,  appointments  and  making  removals. 
Harrison  s  administration  presents  another 
instance  of  a  complete  revolution  in  party 
power.  President  Harrison  in  no-instance  ran 
counter  to  the  Senate  or  made  removals  an 
appointments  which  were  without  the  Senate's^ 
eonourrenee.  Mr.  Tyler)  who  saeeeeded  bita 
but  a  month  after  his  inejignration,  was  so. 
impressed  with  the  history  of  Jackson's  at- 
tempted usurpation  that  lie  made  this  very 
subject  the  occasion  for  remark  in  his  inaugu- 
ral message.     He  said: 

'■  In  view  of  the  fact,  welt  avouched  in  history,  that 
tbe  tendency  of  all  human  inatitnCions  is  to  couobd- 
tiate  power  in  the  bands  of  a  tjiul«  man.  aud  t^t. 
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seeded  from  this  oanae, 


adicai  chonEs  should  tberofore  be  decreed.  The 
>atrann^e  iDcidental  to  the  preaideDtial  office,  ol- 
'csdy  preat.  is  conBUDtli'  inoreasitie.   Saoh  inoreaae 

ilation.  until.  VTitbout  a  figure  of  speech,  aa  army 


, The  right  to  re- 

ttwiiafrom  office,  while  sohjeotedtonojuBtreatrttiDt, 
ia  inevitnbly  destined  to  produce  a  spirit  of  croucli- 
iua  serTilili  with  the  official  corps,  which,  in  order 

direct  and  active  interference  with  elections,  both 
State  and  Federal,  thccebx  Bobiectinit  the  course  of 
State  legislatioB  to  the  dictation  of  the  chief  esoco- 
tive  officer  and  making  the  will  of  that  officer  abso- 

When  subsequently  he  found  himself  at  vati- 
anee  with  his  Cabinet,  instead  of  removing 
them  he  cauaed  seandalouB  things  to  be  written 
and  published  of  tbem.  in  pubbc  newspapers, 
a^d  revealed  the  Cabinet  consultations,  which 
were  published  in  the  same  way,  thus  making 
the  position  of  tbe  Cabinet  so  unpleasant  that 
they  resigned.  What  I  now  state  is  alluded  to 
in  Mr.  Ewing's  letter  of  resignation.  (Ben- 
ton's Thirty  Years  View,  p.  853.) 

I  will  not  pursue  the  history  of  removals  and 
appointments  in  subsequent  Administrations, 
but  I  assert  that  there  will  not  be  found  in  the 
practice  pursued  m  any  of  them  the  slightest 
warrant  for  overriding  the  Senate  either  in 
appointments  or  removals  without  authority 

It  is  well  understood  that  immediately  upon 
the  inauguration  of  a  President  the  Senate  is 
called  together  in  extra  session  and  at  once  go 
into  exec-ative  session  to  consider  any  new 
appointments  to  be  made.  Cabinet  changes  are 
then  made  and  submitted.  If  lie  President 
coiid  remove  and  appoint  witboat  them  such 

frooeeding  would  be  useless.  Indeed,  the 
resident,  having  in  mind  the  selection  of  a 
Cabinet  he  bad  reason  to  believe  would  be 
rejected  by  the  Senate,  would  accomplish  his 
purpose  bj  withholding  all  nominations  until 
the  Senate  adjourned,  and  thus  defeat  the  very 
purpose  of  the  Constitntion  in  requiring  the 
concurrence  of  tbe  Senate. 

Much  weight  has  been  attached  to  thejudi" 
cial  decisions  upon  the  power  of  removal.  A 
close  scrutiny  of  these  will  show  tbal  thay  do 
not  decide  the  question  here  diaeusaed. 

Tbe  opinion  of  tbe  Supreme  Court 


moval  in  tbe  absence  of  all  conslitutional 
statutory  regulation  is  incident  to  the  pow 
of  appointment.     Hennen  was  appointed  clerk 
of  a  court  in  Louisiana.     Tbe  law  ereatiag  the 
coTirt  ^Vfl  tbe  jndge  thepomer  to  ajppouM  the 


clerk,  but  was  silent  as  to  how  he  might  ha 
removed.  The  judge  removed  Hennen.  .The 
Supreme  Court  of  tlie  United  States  held,  oK 
appeal,  that  the  power  of  removal  was  incident 
to  tbe  power  ot  appointment,  and  sustained 
the  judge  of  the  court  accordingly.  Tjie  court, 
in  remarking  upon  tbe  clause  of  the  CoQStita- 
tion  under  discussion,  remark: 


Senate  jointly,  te 


lied  the  power  of  the  President  and 
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:ed  by  the  Constitution;  which  1 

„ I  of  thepriooiple  that  the  powei  ._ 

removal  was  incident  to  the  power  of  appointment." 

Any  lawyer  will  see  that  this  is  all  the  court 
was  called  upon  to  say,  and  in  going  beyond 
tbis  to  discuss  what  had  been  the  opinions  ex- 
pressed in  the  Krst  Congress  was  mere  dictum, 
and  is  not  to  be  considered  as  judicial  inter- 
pretation.  It  is  no  new  thing  for  courts  to  go 
outside  of  the  (»se  before  them,  and  the  Su- 
preme Court  is  not  an  exception.  There  ia 
not,  Mr.  President,  as  no  one  knows  better 
than  yourself,  a  single  decision  recorded  in 
the  Supreme  Court  reports,  where  the  power 
of  the  President  to  remove  from  office  m  vio- 
lation of  the  expressed  wish  of  the  Senate  was 
drawn  in  question.  Trace  the  history  of  all 
removals  by  the  President  down  to  the  present 
time,  and  there  win  befound  no  instance  where 
a  removal  has  been  made  to  which  the  Senate 
has  not  made  the  act  its  own,  eipresaly  or  im- 
pliedly, by  confirming  tbe  successor  to  the 
office  made  vacant  by  removal,  and  this,  sir, 
takes  all  decided  cases  ont  of  this  discussion. 

What  we  cl^rais  thatthe  Senate  must  either 
be  first  consulted  in  the  removal,  or  it  must 
subsequently  to  the  removal  assent  thereto. 

In    Marbury  vs.   Madison   (1   Crancb)   the 

Sower  of  the  President  to  remove  was  not 
irectly  made  a  question.  Marbury  was  nom- 
inated a  justice  of  tbe  peace  for  tbe  District  of 
Columbia  under  a  law  which  fixed  the  tenure 
of  his  office  at  four  years.  The  Senate  had 
concurred  ia  thenommalJon,  and  the  commis- 
sion was  signed  by  the  President  but  not  yet' 
delivered.  Mr.  Madisouj  the  Secretary  of 
State,  refused  to  deliver  jtj  and  a  mandamui 
was  sued  out  to  compel  bim  to  do  so.  The 
court  decided  that  a  mandanms  could  not  be 
against  tbe  head  of  an  executive  Department, 
Upon  the  right  of  Marbury  to  hie  commission, 
however,  the  covirt  said; 

"Some  point  (if  timemust  he  taken  when  thspower 
of  the  EieoutiveoveraB  officer,  not  removable  at  hia 

thft constitutional  power  of  appointmeat  has  been 
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power,  haB>been  performed." 

By  the  act  of  1789,  creating  the  Department 
of  Foreign  Affairs,  it  was  made  the  duty  of  the 
Secretary  of  that  Department  to  affix  the  seal 
of  the  United  States  to  all  commissions  signed 
by  the  President.  Upon  thepoint  as  to  whether 
Ibe  President  could  arrest  tbe  commission  hero 
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It  is  the  duty  of 

iratair  of  State  lo  eonform  to  tlio  law,  and  in 
iai3  DO  is  an  officer  of  tbe  United  States,  bound  to 
obey  the  laws.  He  acts  under  tho  anthorit)^  of  tho 
Ian.  and  not  by  the  iDstruotioas  of  the  President." 

If  that  case  bears  upon  this,  it  goes  only  to 
Bhow  that  the  Presideat  cauaat  interfere  with 
the  dae  progress  of  the  law,  ander  the  assuinp- 
tion  that  he  is  Chief  Eiecative,  and  therefore 
poaaessed  of  power  to  control  all  executive 
ofGcea. 

If  there  are  any  deeieions  of  the  Supreme 
Court  directly  in  point  they  have  escaped  me. 
I  assume  there  are  none,  for  the  respondent 
states  that  he  was  governed  in  his  action  mainly 
to  maiie  &  case  for  the  courts,  in  order  to  obtain 
a  judicial  decision.  For  the  first  time  in  our 
history  have  we  a  direct  issue  between  the  two 
appointing  powers.  For  the  first  time  have 
we  a  case  where  the  Senate,  refusing  to  concur 
in  a  removal,  the  President  ignores  that  body 
and  de6ea  iU  expressed  will,  and  that,  too,  in 
the  face  of  a  positive  enactment. 

Sirs,  I  contend  that  the  Department  of  War 
to-day,  of  which  Edwin  M.  Stanton  is  Secre. 
tary,  is  not  the  Department  of  War  of  which 
Henry  Knox  was  Secretary  under  George 
Washington.  I  have  shown  that  by  the  act  of 
1789  the  law  simply  created  the  Department, 
but  assigned  no  duties  to  it  except  such  as 
might  surest  themselves  as  necessary  to  the 

The  Department  remained  thus,  without  any 
dut  es  imposed  upon  it  by  law,  and  without  any 
legislation  recognizing  its  importance  or  itsdis- 
tnctHeness,  until  May  8,  1798.  Meanwhile, 
the  duties  pertaining  to  the  Navy  had  been 
taken  Icom  tlie  War  Department  and  conferred 
onaseparate  Department;  Congress  had  given 
the  power  to  make  contracts  for  war  and  navy 
materials  to  the  Secretary  of  the  Treasury. 

By  the  act  of  July  16,  1798,  it  was  provided 
that  all  contracts  and  all  purchases  for  the 
military  service  should  be  made  by  direction 
})f  the  Secretary  of  War.  The  law  also  made 
it  the  duty  of  the  public  purveyor,  who  was  an 
important  officerandtesponsibleforlarge  sums 
of  money,  to  report  to  the  Secretary  of  Wat. 
The  change  here  may  seem  unimportant,  hut 
it  marks  tho  beginning  of  that  emancipation 
of  the  War  Department  from  the  macacles  of 
executive  control  which  is  now  by  law  made 
so  complete. 

The  subsequent  laws  oi^anizin^  the  pay  de- 

Sartment,  the  quartermaster  and  commissary 
epartments,  the  engineer  and  ordnance  corps, 
all  recognize  the  Secretary  of  War  as  in  many 
respects  the  chief  and  sole  executive  officerfor 
the  discharge  of  specific  duties  with  which  the 
Preeident  had  nothing  whatever  to  do. 

Still  later,  in  1812,  when  an  army  was  raised 
to  meet  the  apprehended  war  with  Great 
Britwn,  greater  powers  were  conferred 
Secretary  of  War.  In  the  Indian  wars, 
war  with  Mexico,  and  especially  in  tiie  late 
var  against  rebellion,  Congress  seemed  to  have 
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treated  the  Secretary  of  War  as  the  only  ex- 
ecutive officer  with  whom  they  had  anything 
to  do,  so  iar  as  that  Department  was  concerned, 
and  the  legislation  does  not  in  many  instances 
recognizeuieexistenceof  a  Chief  Executive,  so 

S'eat  and  powerful  an  engine  of  government 
ad  the  War  Depatlraent  become.  Resolu- 
tions of  inquiry  for  information  in  relation  to 
military  aflhirs  were  all  directed  to  the  Secre- 
tary of  War,  and  he  made  answer  to  Congress 
himself  without  consultation  with  the  Presi- 
dent. The  entire  and  immense  system  of  pur- 
chase and  supplies  for  the  Army,  the  organiza- 
tion and  equipment  of  troops,  the  moving  of 
troops  and  military  supplies,  the  sequestration 
of  the  enemy's  proper^,  the  entire  internal 
management  of  Army  affairs,  the  payment  and 
disbursement  of  millions  of  dollars  annually, 
the  ai^ustment  of  numberless  claims  against 
the  Government,  are  all  by  law  imposed  upon 
the  Secretary  of  War.  Indeed,  the  War  De- 
partment has,  by  virtue  of  laws  passed  since 
1789,  been  completely  changed,  andinstead  of 
being  a  mere  appendage  to  the  executive  office, 
with  an  amanuensis  in  it  t"  — ''"  -'--•  "•- 
President  might  dictate,  it  is 
Treasury,  the  most  powerful  and  i 
Department  of  the  Government. 

Take  up  the  statute-books  and  compare  the 
laws  as  they  now  stand  and  as  they  stood  when 
Congress  spoke  the  Department  into  exist- 
ence by  four  short  sections  in  the  act  of  1789. 
You  will  find  that  there  is  scarcely  a  vestige 
of  the  act  of  1789  left  in  force.  That  made 
the  Department  of  War  a  part  of  the  executive 
ofBce,  with  its  whole  control  in  the  President. 
The  laws  now  place  the  speinfic  duties  of  that 
vast  Department  in  the  hands  of  the  Secretary, 
and  hold  him  alone  responsible.  The  very 
necessities  of  our  national  growth  have  wrought 
this  change,  and  the  people  have  come  to  hold 
the  President  no  longer  responsible,  as  they 
once  did,  for  the  conduct  of  the  Executive  De- 
partments. Any  one  who,  daring  the  late  war, 
had  occa^on  to  appeal  &om  Mr.  Stanton's 
decision  in  matters  appertaining  to  his  legal 
functions  knows  that  what  I  state  was  recog- 
nized by  the  President  as  true. 

This,  too,  has  been  recognized  by  judicial 
decision.  The  President  has  no  right  to  per- 
form executive  acta  by  law  given  to  his  Secre- 
taries. He  had  this  right  in  1789  because  the 
law  made  them  the  executors  of  his  will  merely. 
Can  the  President  make  a  contract  for  the 
supply  of  the  Army  or  Navy  which  the  courts 
would  hold  binding?  Can  he  give  legal  effect 
to  an  act  which  the  law  requires  a  particular 
officer  of  the  Government  to  do?  Can  he  step 
into  the  War,  Treasury,  or  Navy  Departments 
and  sign  official  papers  which  the  Secretaries 
sign  and  make  his  acts  legal  ?  If  he  is  the 
chief  and  only  controlling  Executive,  why  has 
not  he  out  the  Gordian  knot  by  taking  the  War 
Department  reins  into  his  own  hands  until  the 
Senate  shall  confirm  his  nominees? 
I     There  can  be  no  other  safe  view  to  take  of 
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this  qnestion — any  other  leads  to  despotism. 
In  speakihg  of  the  Executive  Departmenta  dar- 
ing the  great  discussion  upon  President  Jadc- 
aon'fi  removalof  his  Secretary  of  the  Treasnry, 
Mr.  Clay  said; 

"Wehave  eatabUahed  and  deEignatod  offices,  aod 
appointed  officers  ih  eoeh  of  these  respective  Depnrt- 
monte  io  eieonte  the  duties  respectivBly  allotlM  to 
them.  Che  PreEident,  it  is  tine,  presides  over  ths 
vholo.  Speci&e  duties  are  often  nseigiied  hj  partio- 
nlir  laws  to  bim  ttlone,  or  to  other  offieers  under  his 
superintondenee.  (His  pRrental  e;e  Is  preSDmed  to 
.. .  ..,  ,-.^j,(  gi  (|jg  gyjtgm  in  ^[  itj 

1  powm  to  oome  into  Congre 
and  praioribe  " 


T  the  whole  __ 

iments;  but  has , 

laira  onlr  shall : 


pass ;  to  go  in 
the  offlees  of  admi 

■»"^' 

loved  fiinraid  In  theii  aasiiDed 

i  ..■_  1 — e..  —  f^ggi  booause  tht " 

pleuuret   Ko, 


tioa.  and  where  dudes  are  apMlally  confided  to  those 
officers  to  substitutehiswlllto^elrdut;?  Or  has 
ha  a  ri^ht,  when  thoaa  iaaalionaciea,  deliberatiae 
"    '        "11  soteiim  obll^atiDiie  to_the  people, 


to  act  .Gontrarr  te r ■—- ■    -•"■  ->".   •' 

His  is  a  high  and  glOTione  station,  but  It  is  « 
obsei'vation  and  saperintandBnoe.  It  ia  toaae  lum 
obsDruotions  in  the  forward  movement  of  Govern- 
ment. udI  awfully  in  ter|>oaed.  shall  be  abated  by  legit- 
Will  gentlemen  consider  for  a  moment  the 
tremendous  consequences  of  the  doctrine 
claimed  by  this  respondent?  If,  sirs,  tiiis 
Senate  concede  the  power  arrogated  to  the 
President,  he  ia  henceforward  the  Govern- 
ment. Even  Congress  is  powerless  to  arrest 
his  despotic  rule. 

Suppose  he  desired  to  force  upon  the  coun- 
tty  B,  certain  policy,  and  chose  the  Secretary 
of  the  Treasury,  with  hia  immense  power,  for 
his  instrument.  That  oEEcer  might  decline  to 
execute  the  President's  will,  and  claim  that 
the  law  conferred  upon  him  alone  certain  spe- 
cific duties  which  he  could  not  conscientiously 
abandon  to  the  dictates  of  the  President.  The 
remedy  ia  at  hand,  and  the  ofGcial  guillotine 
commences  its  work.  An  obsequions  tool  of 
the  Executive  is  placed  at  the  head  of  the 
Treasury,  and  the  Senate  and  the  people  are 
tied  hand  and  fool.  He  may  remove  at  any 
time.  He  may  withhold  the  name  of  the  ap- 
pMutee  till  the  very  close  of  an  intervening 
Senate,  and  should  the  Senate  reject  be  may 
reappoint  the  same  person  or  another  equally 
subservient.  Indeed,  sir,  if  the  absolute  power 
claimed  ia  conceded,  he  may  ao  arrange  the 
appointmint  as  to  avoid  submitting  it  at  all  to 
the  Senate.  Can  it  be  possible  that  a  power 
so  tremendous  in  its  consequences  was  ever 
intended? 

If  the  Congress  of  the  United  States  have  no 
right  by  legislative  enactment  to  fix  the  tenure 
to  certain  offices,  and  exercise  their  joint 
authority  in  appointments  as  well  as  removals 
from  oHice,  what  restriction  is  there  on  the 
President's  power? 

If  he  can  control  the  Treasury  by  this  in- 
genious, not  to  say  despotJc  means,  does  his 
power  end  there?  He  may  remove  the  Sec- 
retury  of  War  and  the  General-in-Chief,  if  they 
dare  dispute  his  policy.  He  thus  possesses 
himself  of  the  purse  of  the  nation  and  next  its 


Army.  Let  me  ask  the  learned  connselj  if  they 
be  correct  in  claiming  the  inherent  right  of 
removal  in  the  President,  where  is  the  author- 
ity thai  makes  Sherman's,  Sheridan's,  or  Far- 
ragut'a  commissions  more  thali  blank  parch- 
ment before  the  imperial  throne  at  the  White 
House?  Under  what  authority  can  the  Sec- 
retaries of  the  Navy,  of  State,  Department  of 
Interior,  Postmaster  General,  and  the  thoa- 
sands  of  ofScers  of  the  several  executive 
branches  of  Government,  scattered  all  over  tho 
land,  shield  themselves  from  the  withering  and 
corrupting  touch  of  the  executive  wand,  when 
he  chooses  to  command  their  removal? 

If  the  President  can  do  these  things  with 
impunity,  let  me  ask  if  we  have  not  that  state 
of  government  forewarned  by  Mr.  Seward's 
qnestion,  "Will  you  have  Andrew  Johnson 
President  or  king?" 

We  hear  much  said  about  the  so-called  Cab- 
inet council  of  the  President.  The  heads  of 
Executive  Departments  have  become  Cabinet 
ministers,  who  hover  aronnd  their  chief  as  aids 
to  a  general  of  the  Army,  and  the  argument  ia 
used  that  yon  might  with  the  same  propriety 
force  an  obnoxious  aid  upon  a  general  as  an 
obnoxious  Cabinet ministeruponthePresident. 
Sirs,  whatis  the  origin  ofCabinet  councils,  and 
whence  comes  the  appellation  Cabinet  min- 
ister? I  do  not  find  them  anywhere  in  the 
law  which  organized  the  several  Departments. 
Let  us  not  be  deceived  by  names.  I  know  of 
no  authority  for  convening  Cabinet  conclaveB 
semi-weekly,  and  I  fear  these  councils  are 
cabala  in  which  the  public  weal  is  much  lesa 
discussed  than  the  party  weal. 

Tell  me  why  the  Postmaster  General  need 
be  called  to  consult  as  Jo  how  tho  Navy  De- 
partment should  be  administered ;  and  what 
necessary  coanectiori  is  there  between  the  du- 
ties of  the  Attorney  General  as  prescribed  by 
law  and  those  appertaining  to  the  War  De- 
partment? Sirs,  the  so-called  Cabinet  coun- 
cils are  misleading  us,  and  so  far  has  this 
independent  and  self- constituted  b'oard  of  Gov- 
ernment directors  counseled  the  accused  that 
he  sets  np  the  difference  existing  between  him 
and  the  Secretary  of  War  as  working  their  loss 
of  the  latter's  counsel  in  this  cabal,  and  from 
this  he  excuses  his  attempt  to  remove  him. 
You  are  asked  to  give  legal  existence  to  this 
Cabinet,  and  say  the  Secretary  of  War  has 
duties  to  perform  there,  failing  in  which  he 
must  leave  his  Department.  This  Cabinet 
appendage  to  our  executive  government  is  aa 
innovation,  and  should  not  be  legahzed. 

The  Constitution  says  the  President  "  may 
require  the  opinion,  in  writing,  of  theprincipd 
officers  of  each  of  the  Executive  Departments 
upon  anji  subject  relating  to  the  duties  of  their 
respective  o^es." 

cut,  sirs,  it  nowhere  authorizes  him  to  con- 
solidate the  heads  of  these  Departments  into  a 
cabal  to  discuss  party  politics,  and  devise  ways 
to  perpetuate  their  tenure  by  securing  the  re- 
election of  their  chief,    There  is  danger  in  onr 


,  Google 


612 


forgetting  tliat  the  lan-makiD^  power  of  Ihia 
Govern  men  I  lias  imposed  duties  and  obliga- 
tioaa  upon  Ibese  heads  of  Departments  which 
they  cannot  delegate  to  the  President,  mueh 
less  the  Cabinet,  end  which  neither  the  Presi- 
dent nor  the  Cabinet  can  arrogate  to  them- 
selves. 

In  this  portion  of  the  defense  set  up  I  do  not 
find  that  any  breach  of  duty  is  charged  to  the 
Secretacj  of  War.  It  does  not  appear  that  he 
has  been  derelict  in  anything  enjoined  upon 
him  by  law.  No,  airs ;  he  haa  ceased  to  be  an 
agreeable  companion  to  the  President's  Cabi- 
net tea  parties,  and  be  must  be  decapitated. 
Under  all  this  lies  much  of  that  evil  growing 
out  of  the  power  arrogated  to  the  President. 
Here  is  the  seed  of  executive  consolidation, 
of  which  the  lathers  had  such  dread.  These 
secret  meetings  tend  to  destroy  thai  independ- 
ence of  administration  which  tlie  law  contem- 
plates. Napoleon  used  to  say  that  councils  of 
war  never  fought  battles.  I  think,  sirs,  I  may 
say  that  Cabinet  councils  do  not  always  ese- 

I  come  now  («  notice  the  second  branch  of 
the  offense  involved  in  tbe  first  charge,  namely: 

Had  the  Presidbst  poweb  to  bemoyk  the 
Secketjry  of  War 


The  first  section  of  this.act  reads  as  follows : 
"7hateTe^J^pel'sonholdi^gnn^cmloffll!etowhkh 
be  has  bean  apnalnted  b;  nnd  with  the  advice  and 
ooDient  of  tba  Senate,  and  ever;  person  wlio  shall 
hereafter  bo  appointed  to  any  suoh  of£ce.  and  shall 
beoomedDlrqualifiedtoacttlierem.le  and  shall  be 
«nuUed  to  hold  aneh  office  natil  a  snceeesor  shall 
have  been  appointed  bj  tbe  PresideDt.  irith  tbe  ad- 
vioe  and  ooDBentof  the  Senate,  and  dolr  qualified; 
and  that  the  Senretaria  of  State,  of  the  Xreasury, 
of  Wu.  of  the  Hary,  aad  of  the  InMrior,  the  Post- 
master Oeneial  and  the  Attorney  General,  ehallhold 
then  offices  reepeetlvely  for  and  dnrinK  the  term  of 


d  for 


onth.  tl 


aval  by  and  with  tbe  advice  a 


It  of  the 


Senate.' 

It  is  urged  by  the  accused,  in  order  to  evade 
the  necessary  consequences  attending  a  viola- 
tion of  this  act.  first,  that  it  is  unconstitutional ; 
and  second,  that  it  does  not  reach  Mr.  Stan- 

The  first  of  these  points  goes  to  the  power 

of  Congress  to  enact  any  law  on  the  subject  of 

,  tenure  of  office,  while  the  second  is  a  legal 

3 nibble  upon  the  language  of  the  law,  which 
le  respondent  knows  better  than  any  one  else 
ia  a  plain  violation  of  the  spirit  and  intent,  not 
to  say  letter  of  the  act.  Let  us  consider  briefly 
these  two  points. 

First;  Is  the  tenure  act  cobstitdtional 7 
Itwouldseem  idle  todiscussaqueation  which, 
so  far  as  this  Senate  is  concerned,  is  res  adju- 
dieata.  I  am  surprised,  sirs,  to  find  counsel 
of  such  eminence  as  those  pleading  for  the 
accused  coming  before  a  court  and  rearguing 
with  pretenljous  hopes  of  reversing  a  decision 
deliberately  made  by  over  two  thirds  of  this 
body.  Would  they  thus  presume  before  the 
Supreme  Court  of  the  United  States?  One  of 


tbe  counsel  once  sat  upon  that  bench.  Would 
he  have  tolerated  an  argument  upoa'a  decision 
of  that  court  which  had  been  rendered  aller 
repeated  examinallons  by  the  most  learned  of 
the  country,  exhausting  every  phase  of  argu- 
ment on  both  sides,  and  which  decision  was 
finally  concurred  in  bytwo  thirds  of  the  court? 

But  the  question  Is  before  the  Senate  again ; 
has  been  elaborately  argued,  and  courtesy  to 
the  counsel  for  the  respondent,  if  no  other 
reason  offers,  would  seem  tg  require  for  it  a 
passing  notice. 

I  do  not  observe  in  the  remarks  of  counsel 
any  argument  difierent  from  that  given  in  the 
message  vetoing  the  act  of  March  2, 1867.  This 
did  not  prevail  before  the  Senate  then,  and  I 
see  no  reason  why  it  should  now.  We  are  told 
there  that  the  (Question  arose  and  was  settled 
in  the  discuBsion  of  1789  when  the  War  De- 
partment and  the  Foreign  Department  were 
created.  I  think  the  question  presented  then 
is  much  misapprehended.  It  was  not  whether 
Congress  had  the  power  to  legislate  upon  the 
subject.  It  was  whether  they  ought  to  confer 
the  power  of  removal  on  the  President.  If 
the  power  inheres  in  the  President  the  act  then 
passed  was  wholly  gratuitous  and  unnecessary, 
f  o  my  mind  the  persistent  determination  with 
which  the  majority  (and  a  small  one  it  was) 
insisted  upon  patting  into  those  acts  of  1789  a 
clause  impliedly  giving  the  power  of  removal 
to  the  President  is  the  highest  proof  of  their 
belief  in  the  power  of  Congress  tolegislate  upon 
the  subject,  and  that  without  legislation  the 
President  would  not  possess  the  authority  to 
remove.  If  Congress  was  competent  to  grant 
the  power  to  tbe  President,  are  they  not  equally 
competent  to  withhold  it? 

The  only  officers  of  the  Government  whose 
tenure  is  fixed  by  the  Constitution  are  the 
President  and  Vice  President  and  the  judges 
of  the  Supreme  Court  and  such  inferior  courts 
as  Congress  may  establish.  (Art.  2  and  3.) 
The  President  and  Vice  President  hold  for  four 
years,  but  Congress  may  remove  them  by  im- 
peachment. The  judges  hold  "during  good 
behavior,"  but  who  can  decide  the  good  or  bad 
behavior  of  judges  except  Congress  V  Congress 
cannot  abridge  the  tenure  of  the  office,  but 
they  can  abridge  the  officer's  tenure  by  im- 
peaching him. 

This,  sirs,  is  the  only  limitation  upon  Con- 
gress anywhere  to  be  found  in  the  Constitution 
upon  the  subject  of  controlling  official  tenure. 

The  Constitution  is  silent  npon  the  subject 
of  tennre.  I  hold,  therefore,  that  the  whole 
power  is  vested  in  Congress  to  provide,  when- 
ever and  however  they  choose,  both  for  ap- 
pointment to  and  removal  from  office.  There 
is  not  an  officer  mentionedin  the  second  clause 
of  the  second  article  over  whom  Congress  has 
not  control  in  such  manner  as  they  may  by  law 
provide,  except  in  the  cases  mentioned. 

Congress  ia  perfectly  competent  to  fix  any 
tenure  it  deems  best  to  embassadors,  ministers, 
consuls,  or  any  other  officers  than  those  whose 
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term  of  office  is  fixed  by  the  Constitution. 
The  section  of  the  Ootiatitution  to  which  I  have 
alluded  only  provides  for  the  manner  of  ap- 
pointment j  it  does  not  restrain  Congress  from 
giving  a  tenure  to  the  offices  which  it  estab- 
lishes, and  to  impose  such  restraint  by  impli- 
cation is  wholly  unwarrantable.  Nothing  but 
the  method  of  appointment  is  attempted  to  be 
controlled.  Suppose  Congress  sliould  determ- 
ine that  tbe  efficiency  of  our  diplomatic  sys- 
tem is  greatly  impaired  by  the  freqnent  and 
causeless  changes  made  among  ministers,  em- 
bassadors, or  consuls,  and  that  the  practice  of 
putting  spies  upon  tiiem,  and  crediting  such 
mythical  men  aa  McCraeken,  and  recalling 
mmisters  upon  their  statements,  ahonld  be 
stopped — could  no  law  be  passed  fixing  their 
tenure,  requiring  the  President  to  advise  with 
the  Senate  before  recalling  the  minister,  leav- 
ing us  unrepresented  abroad,  except  where  he 
did  so  for  good  cause? 

The  object  of  the  Constitution  was  to  pro- 
vide the  means  of  ailing  offices  which  Con- 
gress might  establish.  No  intention  was  ex- 
pressed to  control  absolutely  the  tenure  of  the 
office  or  prohibit  Congress  from  prescribing 
means  of  removal. 

If  Congress  cannot  do  more  than  make  the 
ofBce  and  prescribe  the  duties  incumbent  npoii 
the  person  hlling  it, in  the  matterof  those  offi- 
cers referred  to  in  the  first  part  of  section  sec- 
ond, article  second,  how  can  Congress  do  more 
in  the  creating  of  inferior  officers  spoken  of 
in  the  last  part  of  the  section?  It  says,  "Con- 
gress may  vest  the  appointment  of  such  infe- 
rior officers  as  they  think  proper  in  the  Presi- 
dent alone,  in  the  courts  of  law,  or  in  the 
heads  of  Departments."  Suppose  Congress 
create  a  board  of  examiners  to  examine  into 
the  national  banks,  and  give  the  President  the 
power  to  appoint  them.  Congress  has  then 
exhausted  all  the  directly- conferred  power 
given  them  by  the  letter  of  the  Coustitution, 
and  thej  are  powerless  to  fix  the  tenure  here 
if  they  are  in  the  other  cases.  The  argument 
n(ged  is  that  the  power  to  remove  is  incident 
to  the  power  to  appoint.  The  President  by 
law  appoints,  and,  therefore,  he  alone  pan 
terminate  the  officer's  tenare.  Congress,  by 
giving  the  President  the  power  to  appoint,  is 
estopped  Jrom  fixing  the  tenure,  so  as  to  con- 
trol the  President's  removing  prerogative.  But, 
sirs,  we  know  this  is  not  true.  The  country  is 
filled  with  officers,  civil  and  mililary,  some  of 
them  appointed  by  the  President  alone,  others 
byand  with  the  advice  and  consent  of  the  Sen- 
ate, and  yet  Congress,  in  these  cases,  has  never 
been  held  to  be  powerless  to  fix  the  tenure. 

Wherein  is  the  difference  between  the  Con- 
stitution saying  the  President  and  Senate  may 
appoint  certain  officers  created  by  law,  or 
the  Constitution  saying  Congress  may  provide 
means  of  filling  certam  offices?  The  will  of 
the  people  is  expressed  in  the  same  manner 
through  the  Constitution  directly  to  the  Presi- 
dent and  Senate  in  one  case,  and  indirectly  to 


the  PrSaident,  to  courts  of  law,  or  heads  of 
Departments  in  the  other  case,  but  in  neither 
case  do  they  say  through  the  Constitution, 
directly  or  impliedly,  that  Congress,  who  create 
the  office,  shall  not  adjust  its  tenure.  The 
reason  for  giving  the  appointment  ol'  inferior 
officers  into  other  hands  than  the  Senate  and 
President  was  to  provide  for  speedy  execution 
of  the  law  and  ior  early  action  in  filling  the 
offices.  Inferior  officers  were  of  less  import- 
constantly  occurring,  and  hence  the  necessity 
of  relieving  the  Senate  and  President  from 
acting  jointly.  But  the  reason  forgiving  Con- 
gress power  to  control  the  Iflnure  of  inferior 
offices  applies  with  much  greater  weight  in  the 
case  of  higher  officers,  whose  wanton  and 
capricious  removal  may  lead  to  infinitely  more 
dangerous  consequences. 

If  this  view  be  correct,  there  can  be  nothing 
leflof  the  argument  against  the  constitutionality 
of  the  tenure  act.  In  Marbury  v».  Madison 
the  ease  of  an  officer  appointed  by  the  Presi- 
dent and  Senate  is  presented,  where  the  law 
also  fixed  the  tenare  of  the  office  at  five  years. 
In  this  case  the  court  said; 

"If  the  officer  be  removable  al  lhe«>iUaf  Ihe  Preei- 

inad'e  and  the  rights  of  the  affloer  temmXed ;  if  the 
offioeria  bylaw  not  removahloat  the  will  of  the  Presi- 
dent, thB  rights  the  officer  ItoB  aeauiredaranroieeted 

They  cannot  be  cstinsuislied  by  tho  Kiecntiva." 

This  would  be  bad  law  if  Congress  were  pow- 
erless to  fix  a  tenure,  and  it  is  no  answer  to 
say  Congress  may  fix  the  number  of  years  the 
officer  is  to  serve,  for  if  the  term  of  years  can 
be  fixed  so  can  tlie  manner  of  his  removal. 

If  Congress  can  pass  one  step  beyond  the 
power  to  create  the  office  and  provide  for  fill- 
ing it,  then  they  can  regulate  the  tenare  in 
any  and  all  particulars.  The  question  cannot 
turn  upon  who  are  or  who  are  not  inferior 
officers,  for  here  we  would  be  left  in  a  maze 
and  labyrinth,  and  the  President  could  shield 
himself  behind  a  will-o'-the-wisp-  The  Con- 
stitution does  not  jiretend  to  define  who  are 
or  who  are  not  inferior  officers,  and  the 
fact  that  this  is  left  undefined  shows  that 
the  matter  of  controlling  the  tenure  by  con- 
gressional enactment  of  either  the  one  or  the 
other  was  not  the  question  the  framers  had 
in  mind.  It  was  much  discussed  in  1789  as 
to  whether  the  heads  of  Departments  are  in- 
ferior officers,  and  the  result  of  the  discussion 
is  doubtful,  and  really  settled  nothing.  (1 
Lloyd's  Debates,  480  to  600 ;  Sergeant  on  Con- 
stitution, ch,  29,  (ch.  31  i)  2  Lloyd's  Debates. 
1  to  12.)  But  whether  they  are  or  are  not 
does  not  affect  the  question  in  hand.  Because 
this  appointnient  is  to  be  by  both  Senate  and 
President  does  not  settle  it,  else  every  petty 
postmaster  and  collector  in  the  country  mnst 
be  held  to  rank  with  embassadors,  ministers, 
and  judges  of  the  Supreme  Court.  What  rule 
determines  whether  the  General-in-Cbief  and 
all  subordinate  military  officers  are  or  are  not 
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s  by  whom  the  removal 


inferior  ofGoera?  There  is  none.  Tire  Army 
is  0,  creature  of  law,  and  Congress  has  always 
regulated  it  as  it  chose.  Some  of  its  officers 
were  placed  under  the  control  of  the  War  De- 
pariment ;  some  minor  ones  even  appointed 
by  the  Secretary.  Others  were  nominated  to 
and  confirmed  by  the  Senate.  In  point  of  fact, 
however,  officers  of  the  Army  are  not  regarded 
as  inferior  officers,  yet  Congress  has  regalated 
the  whole  Army  system,  imposing  restraints 
upon  the  President  in  many  ways  with  regard 
n  it.  The  question  came  up  in  Mr.  Monroe's 
idminiatration,  and  was  diacuBsed  in  hia  mes- 
sage of  Aprii  12,  1822.  (1  Ex.  Journal,  286.) 
The  Senate  disagreed  with  Mr.  Monroe,  ana 
held  that  Congress  had  the  right  to  fix  the 
rale  as  to  promotions  and  appointments  as 
'well  as  to  reductions  in  the  Army,  and  that 
this  right  had,  to  that  time,  never  been  dis- 
puted by  any  President.  It  is  true  this  was 
claimed  under  the  general  power  to  make  ail 
needful  rules  and  regulations  for  the  govern- 
ment of  the  Army,  but  that  clause  of  the  Con- 
stitution confers  no  more  executive  control 
on  Congress  in  respect  to  the  Army  than  does 
the  clause  which  provides  that  Congress  shall 
establish  post  offices  and  post  roads  over  the 
manner  ot  appointing  postmasters. 

Story  says,  (sec.  1537:) 

"As  far  as  ConEress  poaaesses  the  power  to  regu- 
late and  delegate  the  appoinlmeot  of  inferior  oCicers, 

Bofiirthe¥roaspre-~-i>"'''"' r„ir^„  .k 

ner  in  whioh  ajid  tt 
as  well  as  the  appoi 

But,  as  we  have  seen,  the  clause  of  the  Con. 
aUtntion  on  this  subject  does  not  define  who 
are  inferior  officers,  and  does  not  separate 
them  from  other  officers,  with  any  view  to  give 
Congress  greater  control  over  their  tenure  than 
in  other  cases,  we  are  brought  back  again  to 
my  position,  that  there  is  no  restraint  upon 
Congress  to  regulate  the  tenure  in  the  one  case 
more  than  the  other. 

The  officers  of  the  army  then  coming  within 
the  class  titled  superior,  as  distinguished  from 
inferior,  they  are  to  be  placed  beside  and  are 
to  rank  with  embassadors,  ministers.  Cabinet 
officers,  &o.,  and  if  Congress  is  competent  to 
control  the  tenure  of  the  one  it  ia  of  tlie  other. 
Unfortunately  for  the  consistency  of  the  re- 
spondent's special  plea,  he  is  on  the  record 
•  against  himself. 

By  the  act  of  July  13, 1866,  section  five,  it  ia 
provided  that — 

"No  officer  !□  the  militBify  or  naviLl  eerviae  shall, 
in  time  of  peace,  be  dismissed  from  EOrrice  except 
upon,  and  in  pursuance  o£  the  sentence  of  a  cuarti 
martiftl  to  that  effect  or  in  commutation  therefor." 

Here  is  a  direct  inroad  upon  the  prerogative 
of  the  President  as  new  set  up,  and  admits 
the  whole  principle  here  contended  for.  Where 
were  the  vigilant  advisers  of  the  President 
when  he  approved  the  bill  and  made  it  law? 
Was  there  no  genius  of  executive  prerogatives 
near  to  whisper  "  Veto?"  Was  the  facile  logic 
of  the  law  officer  of  the  President  reserving 
itfielf  for  this  '     " 


But  this  principle  of  recognizing  the  rijAf  or 
power  of  Congress  to  legialate  as  to  how  an 
officer  is  to  be  displaced  had  the  sanction  of 
Mr.  Lincoln  in  the  act  of  February  25,  1863, 
creating  the  office  of  Comptroller  of  the  Cur- 
rency.    It  provides  as  follows ; 

"  Ha  shall  be  appointed  by  the  President,  on  the 
nomination  ot  the  Secrottur  of  the  Treasury,  by  and 
with  the  advice  and  conseot  of  the  Senate,  and  shall 
hold  bis  office  for  the  term  of  two  yonra.anlees  sooner 
removed  bythePreBident,  by  imd  with  the  advice  and 
oODSent  of  the  Senate." 

This  ia  not  a  power  recently  cldmedby  Con- 
gress. I  have  shown  in  another  part  of  the 
argument  that  many  unsuccessful  efforts  were 
made  at  different  periods  of  our  national  his- 
tory to  pass  laws  similar  to  the  present  tenure 
act,  and  they  were  supported  by  members  of 
all  shades  of  politics.  The  constitutionality 
of  such  laws  was  not  questioned,  but  the  bills 
always  failed  from  executive  influences  brought 
to  hear  upon  Congress.  Mr.  Benton  was  an 
earnest  advocate  of  a  tenure  act  limiting  execu- 
tive control  over  appointments  and  removals. 

Mr,  Clay  and  Mr.  Webster  have leftapon  the 
records  of  the  Senate  arguments  not  only  ahow- 
ingthe  constitutionality  of  such  laws,  but  giving 
the  most  weighty  reaaona  for  passing  them  upoq 
the  grounds  of  public  poIicj[  and  safety. 

In  1835  a  lengthy  discussion  occurred  upon 
an  amendment  offered  by  Mr.  Clay  to  a  pend- 
ing bill  which  embraced  every  principle  of  the 
present  tenure  act.  I  will  he  pardoned  for 
giving  &  condensed  atateraenl  of  the  view  taken 
at  that  time  by  three  Senatora  who  partici- 
pated in  the  discussion,  as  giving  briefly  the 
whole  argument  upon  this  question.  Mr.  Clay 
supported  his  position  by  the  following  argu- 
ments, among  others: 

"It  is  legislative  anthoiitywhieh  BToates  theofEoe, 
defines  its  duties  and  may  prescribe  ilsduration.  1 
apeak,  of  eourso.  of  offieea  not  OiBat»d  by  the  Consti- 
tntioa.  but  the  law.  The  offloe  oomlng  Into  existence 
by  the  will  of  Congress,  the  esma  will  mar  provide 
hew  and  in  what  manner  the  offira  and  oSoer  ^all 
cense  to  exist.  Itmnf  direct  the  condiUons  on  whieh 
he  shall  hold  the  office  and  when  and  bow  he  shall 
be  dismissed.  SupposetheOonstitution  bad  omitted 
^ ■!_  ..1... of  the  judicial  oath,  could  not 


sdoil? 


the  tenure  of 
'Ihcers,  and  therefore  Congress  may 

— „.„ ion.    It  would  be  unreasonable  to 

coatand  that  although  Congress,  in  pursuance  of  the 
pnblie  good,  brinss  tho  office  and  the  officer  into  be- 
ing and  assigns  their  purposes,  yet  the  President  has 
—'—ortheolficer  which  Co 


Ihe  precedent 


. .D  the  Eonse  of  Bepi 

Bs  against  the  opinion  ot  a  lar^e  and  able 

-.jeident, . 

debate  which  it  oeoasioDed  withont  being  Impressed 
with  the  conviction  that  tho  inst  confidence  reposed 
In  the  father  of  hie  country,  then  at  the  head  of  tho 


to  the  process  of 

can  earofullv  esamine  the  debate  in  tho  Honse  ot 
Representatives  in  1739  withont  being  struck  with 
the  Buperiority  of  tho  argument  on  tbe  side  of  the 
minority,  and  the  unsatisfactory  nature  of  that  of 
the  majority." 

Daniel  Webster  agreed  with  Mr.  Clay  in  his 
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poaition  in  the  following  language  nsed  by  him 
on  the  occasion : 

"  I  think,  then,  sir,  that  the  power  of  appointment 
nnturnllr  and  neoesaarilj  includes  the  power  of  re- 
moFB,!  nhcre  no  limitation  is  oxpreeecd  nor  tcay 
tenure  bnC  thM  at  will  deelared.  The  power  of  ap- 
pointment bciuE  conferred  on  the  President  aad 
Senate  I  think  thepower  of  removalwentalongwith 
It,  and  should  hare  been  r^ardedus  a  p  Mi  of  it.  and 
eieroiaed  by  the  some  hands.  I  think  the  Legislature 
possesses  the  power  of  rognlating:  the  condition,  dnro- 
.: ,:«...: [d  Wure  of  office  in  all  cases 


lion,  qualification,  and  te 


vision  pa  the  subjec 


it  for  Cc 


am,  therefore,  of  opinion 
□gress  to  decide  by  law,  as 
inreof  office,  that  the  in- 
ace  till  UiePresidant  shall 
be  stated  to_  the  Senate. 


BTila  which  beset  the  progress  of  thi 
and  seriously  threaten  its  future  pros) 

This  view  waa  sustained  b;  Hon.  Thomas 
Ewing  of  Ohio ; 

"Mr.  Ewing  spoke  at  length  upon  the  question  of 
lemovais.  maintaining  that  the  Constitution  does  not 
confer  on  thePresident  alone  the  power  of  removal; 

Tested,  modified,  ehanged,  or  taJien  away  i 

Willi  1--^'=----' ^-^ -••■•- 

thePr 


d  if  it  is  not 


ition  with  the  Senate,  as  part 

The  respondent  cannot,  Ithint,  find  support 
in  any  precedent  or  deci^on,  or  by  any  right 
construction  of  the  Conatitntion.  What,  then, 
becomes  of  hia  reliance  upon  these  in  defense 
of  his  willful  violations  of^theact?  Hestands 
convicted  by  his  own  confession.  Did  he  make 
a  mistake  in  his  research^  and  did  heinuocently 
misinterpret  the  Constitution?  These  ihia- 
takes  and  these  innocent  misinterpretations  are 
too  ^rious  to  be  thus  condoned.  To  admit 
them  as  a  good  defense  would  emaeculate  every 
criminal  law  in  the  land,  and  leave  all  public 
officers  free  to  misinterpret  statutes  with  im- 
punity, and,  no  matter  what  the  consequences, 
they  could  shield  tberaaelvesfrom'       '  ' 


Kssed  the  resolution  declaring  his  removal  of 
!  Secretary  of  the  Treasui^,  Mr.  Duane,  a 
us\ftpation,  Jackson  regarded  it  as  equivalent 
to  impeachment.  In  his  protest  to  the  Senate 
he  said — 

"  That  the  resolution  doeenotezpTeesly  allege  that 
the  assumption  of  power  and  anthorltrwhlilh  It  con- 
demns was  intentional  and  corropt,  IB  no  answer  to 
the  procediuE  riew  of  its  ohoraiitar  and  eOiBCt.  The 
act  thus  condemned  neoesiarll;  implies  volition  and 
design  in  the  individual  to  wham  it  ia  imputed,  and, 
being  unlawful  in  its  ohaiaoter,  tha  Isgai  oonulnsion 
is,  that  it  was  pnnnpted  by  improper  moUTee.  and 
committed  with  an  unlawful  intent.  Theebaigeis 
not  of  a  mistake  in  the  ezerdse  of  snppowd  powers, 
bnt  of  the  assumption  ofpoweranatoonibnedbi'the 
ConstitattonBndlawe,bntlnderog(itionafboth,  and 
nothing  is  suggested  to  exenae  or  palliate  the  turpi- 
tude of  the  act.  In  the  absence  of  any  such  oscnae 
or  palliation  there  is  room  only  for  one  inference. 
sudtiiatia.thatthointButwaEunlawMandooiTnpt." 
I  cannot  believe  the  respondent  relies  upon 
this  plea  of  innocent  intent  asumounting  even 
to  a  shadow  of  defease.  He  not  only  took  the 
risk  of  construinsthe  Constitution  upon  a  ques- 
tion not  settled  ny  any  jadicial  deci^oh,  but 
C.  I.— 35. 


he  did  it  in  direct  defiance  of  the  solemn  judg- 
ment of  this  Senate ;  and  he  to-day  doflos  this 
judgment  by  denouncing  the  tenure  act  as 
unconstitutional.  Bat  tlie  accused  says  evea 
if  the  tenure  act  be  held  constitutional,  still 
he  is  guiltless,  because  it  does  not  apply  to 
brings  metO 


le  of  Mr.  Stanton  i  and  tl 


;Ond,    Does  THE  TENCRBACTAPPLYTOTHB 

Seoketaht  op  War? 
It  is  a  new  method  of  ascertaining  the  mean- 
ing of  a  law,  plain  upon  its  face,  by  reaortinj; 
tolegislative  discussions,  andgivingin  evidence 
opinions  of  persona  affected  by  the  law.  As  a 
matter  of  fact,  it  is  well  known  the  act  was  in- 
tended to  ]>revent  the  very  thing  Mr.  Johnson 
attempted  in  the  matter  of  Mr.  Stanton's  re- 
moval. I  think  this  manner  of  defense  will 
not  avail  before  this  Senate.  The  law  must 
govern  in  its  natural  and  plain  intendment,  and 
will  not  be  frittered  away  by  extraneous  inter- 
pretation. The  President  in  hia  veto  message 
admits  substantially  this  construction. 

Theproviso  does  not  change  the  general  pro- 
viwons  of  the  act  except  by  giving  a  more  defi- 
nite limit  to  the  term  of  office,  bnt  the  last  para- 
graph of  the  act  puts  the  whole  question  back 
into  the  hands  ot  the  Senate  according  to  the 
general  intention  of  the  act,  and  provides  that 
even  the  Secretaries  are  ''subject  to  removal 
by  and  with  the  advice  and  consent  of  the 
Senate." 

The  act  first  provides  that  all  persons  hold- 
ing civil  offices  at  the  date  of  its  passage  ap- 
pointed by  and  with  the  advice  and  consent  of 
the  Senate  shall  only  be  removed  in  the  sanie 
manner.  This  applies  to  the  Secretary  of  War. 
The  proviso  merelygives  a  tenure  running  with 
the  term  of  the  President  Etnd  one  month  there- 
after, subject  to  removal  by  the  advice  and  con- 
sent of  the  Senate.  The  law  clearly  gives  Mr. 
Stanton  a  right  to  the  office  from  the  4th  of 
March,  1865,  till  one  month  after  the  4th  of 
March,  1869,  and  he  can  only  be  disturbed  in 
that  tenure  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate- 
Yet,  although  Mr.  Stanton  was  appointed  by 
ift.  Lincoln  in  his  first  term,  when  tbere  was 
no  tenure  to  the  office  fixed  by  law,  and  con- 
tinued by  Mr.  Lincohi  in  his  second  term,  it  la 
argued  that  bis  term  expired  one  month  after 
the  passage  of  the  tenure- of- office  act,  March 
2,  1867,  for  the  reason  that  Mr.  Lincoln's  term 
expired  at  bis  death.  This  is  false  reasoning; 
the  CoDBtitntion  fixegthe  term  of  the  President 
at  four  years,  and  by  law  the  commencement 
of  his  term  is  the  4th  of  March.  Will  it  be  said 
that  when  Mr.  Johnson  is  deposed  by  a  verdict 
of  the  Senate  that  the  officer  who  will  succeed 
him  will  serve  for  four  years?  Certainly  not. 
Why?  Because  he  will  have  no  presidential 
term,  and  will  be  merely  serving  out  a  part  of 
the  unexpired  term  of  Mr.  Lincoln,  and  will 
CO  out  of  offioe4th  of  March,  1869,  at  the  time 
Mr.  Lincoln  would  have  retired  by  expiration 
of  bis  term,  bad  he  lived. 
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I  give  section  ten  of  .the  act  of  March  1, 1792, 
whicli  aettlea  the  question  whether  the  term 
censes  ivilb  tiie  deatli  or  resi^ation  of  the  Pres- 
ident, which  HO  clearly  decides  the  matter  and 
settles  it  that  no  argument  is  necessary  further 
on  the  subject; 

"Sko.IO.  Andheit/uHlKreitacrfd.  ThatwhcnoTBr 
the  offioos  of  Presidoat  or  Vice  PrflBident  shall  both 
become  vaeant  the  Secretory  of  State  shall  torthnith 
oanee  a  notifiostion  thereof  to  be  mode  to  the  eieca- 
tlve  of  erei;  State,  and  iball  also  oania  the  same  to 
be  pnbliahedu)  at  least  one  of  the  newspobeis  printed 
'~      th  State,  speelt^i  that  electota  of  the  Presi- 


ini:  JVoetded,  IheraahallbetheBpacaDrtvomoatbs 
between  the  date  of  sDehnoUAeatioD  and  the  aaid  first 
Wednesday  In  Deoember;  bntifthereBhallnotbethe 
■pace  of  tiro  monthsbetWMn  the  date  of  nioh  notifi- 
eaUon  and  the  flret  Wednesday  In  Oeoember,  and  if 
the  term  for  vhieb  the  Fie^dent  and  Tiee  President 
Inst  in  offlee  vere  elected  shall  not  expire  on  the  3d 
d^of  March  next  ensiduB.  then  the  Seeretary  of 
State  shall  speeifr  in thenooflealion  that theelectora 
shall  be  appointed  or  ohosen  witMn  thirt; -fonr  dtxs 
pteoeding  the  first  'Wodnesdaj  in  Deeember  in  the 
year  next  ensnine.  n'thl  wb)  b  t'm  th  lect  rs 
ghall  aeoordinBly  bo       p 


shnll  be  pursuaat  to  ea 

this  aot." 

This  law  settles        ta     y    h     g 
any  douht  existed  b  h        h         m  d 

not  expire  ou  the  d      h  g  h 

President,  bnt  conti  h  m    h 

But  I  will  not  arg        h     q  m 

length.     If  the  ju^  m       d 

eipresaed,  can  ever  be  reiied  upon,  I  think  it 
safe  to  assame  that  this  Senate  will  not  reverse 
its  judgment  so  recently  expressed  upon  the 
constitutionality  and  meaning  of  the  tenure 
act.  The  only  question,  then,  which  remains 
is  simply  this:  hoe  the  accused  violated  that 
act?  No  one  knows  better  than  this  accused 
the  history  of,  and  the  purpose  to  ho  secured 
bj,  that  act.  It  was  ably  and  exhaustively 
diecnssed  on  both  sides,  in  all  aspects.  In  the 
debates  of  Congress  it  was  subsequently  re- 
viewed and  closely  analyzed  in  a  veto  mesaage 
of  the  respondent.  Ko  portion  of  that  a^t 
escaped  his  remark,  and  no  practical  applica- 
tion which  has  been  made  of  it  since  did  he 
fail  to  anticipate.  He  knew  before  he  attempted 
its  violation  that  more  than  three  fourths  of 
the  Representatives  of  the  people  in  Congress 
assembled  had  set  their  seal  of  disapprobation 
upon  the  reasons  given  in  the  veto  message 
and  had  enactfid  the  law  by  more  than  the  con- 
stitutional number  of  votes  required.  Nay, 
more :  he  was  repeatedly  warned,  by  investi- 
gations made  looking  toward  just  such  a  pro- 
ceeding as  is  now  being  witnessed  in  this  court, 
that  Che  people  had  instructed  their  Represent- 
atives ia  tolerate  no  violation  of  the  laws  con- 
stitutionally enacted.  What,  then,  is  the  vio- 
lation here  charged  upon  this  respondent,  and 
what  are  the  proofs  to  sustain  it?  Upon  the 
2l6t  day  of  FelDrnary,  1868,  the  respondent  sent 


Wishing  TON,  D.  C,  Jiipm 


t  Major  Qeneral  Lorenzo 


your  funotions  as  such  will 

Yoa  will  transfer  to  Brov 
Thomas,  Adjutant  Qenara 
thia  day  been  authorised  a 

papers,  and  other  property  now  in  your  custody  and 

Ref  pectfully,  yonra,        ANDREW  JOHNSON. 

Upon  the  same  day  be  sent  to  Lorenzo 
Thomas,  Adjutant  General  of  the  Army,  the 
following  order : 

BlEODTlVB  MaHSIOB, 

WiSEINOTOS,  D.  C.  Febnmrit  21, 1363. 
SiB:  Hon.  Edwin  M.  Stanton  haring  been  thia  day 

mentof  Wnr.yoa  are  hereby  aathoriaed  and  eropow- 
oredtoact  as  Secretary  of  War  aii  inlerim,  and  will 
jmraedintely  enter  ^on  the  discbarge  of  the  duties 

Hr.  Stanton  bos  been  iiutmcted  to  transfer  t< 


Eeapoctfully.y 

Brevet  Major  G 

G^eral  United 

stody  HI 

nerkl  L 
Sated  A 

rs  and  other  pnblic  prop- 
ANDREW  JOHNSON. 
KRNZO  TnoUAS,  Adj'ulan 

»:£' 
^ 

ery  person  holding  any  civil  offioe,  to  which 
appointed  byandwiththeadrice  and  conscn 

tied  to  hold  such  ofBoe  until  a  successor  sbal 
een  m  like  manner  appointed  and  duly  vi&li 

This  plain  and  not  to  be  misunderstood  pro- 
vision of  the  lawisviolated.  The  orderforre- 
moral  was  made  absolute  and  without  condi- 
tion, The  President  ignored  all  "adviceand 
consent  of  the  Senate,"  and  planted  himself 
upon  his  own  opinion  as  to  his  inherentpower 
to  act  outside  of  the  law  and  in  violation  of  it; 
and  his  answer  so  confeaaes.  The  proofs  of 
his  guilt  are  therefore  placed  beyond  dispute. 
What,  sirs,  aays  the  law  with  regard  to  the 
crime  involved  in  such  conduct?  The  sixth 
section  of  the  same  act  declares  that  "  every 
removal"  "made"  "contrary  to  the  provis- 
ions of  this  act''  "  is  hereby  declared  to  be  a 
high  misdemeanor." 

Upon  these  &cts,  and  iu  the  face  of  this 
law,  can  there  be  a  doubt  that  the  charge  i.s 
fully  sustained?  Need  we  pursue  the  ques- 
tion of  intent,  when  by  the  terms  of  the  law 
the  mere  act  of  removal,  in  violation  of  it,  is 
declared  a  "high  miedemeanor ?"  But,  sirs, 
we  do  not  shrinK  from  an  examination  into  the 
motives  which  actuated  this  accused,  The 
history  of  his  public  acts  since  the  passage  of 
this  law  is  crowded  with  evidences  of  his  guilty 
intent.  To-day,  with  the  fear  of  that  law  be- 
fore his  eyes,  he  conforms  strictly  to  its  re- 
Juirements ;  to-morrow  he  openly  defies  it  and 
eclares  his  purpose  not  to  be  governed  by  it : 
and,  with  the  strangest  iueonsistenry  and  inde- 
cision of  character,  he  wavers  between  the 
plainest  duty  pointed  out  by  law  and  the  raeb- 
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est  contempt  of  all  lair.  We  have  Blown  by 
tbe  testiiuaii;  that  nndet  bis  instmctions  the 
cbiefa  of  tbe  Departments  changed  the  forma 
of  official  bonds  of  commissions  and  letters  of 
appointment  to  adapt  them  to  the  requirements 
of  this  law.  We  naTe  seen  that  within  five 
months  at^nr  its  passage  he  anspended  the  Sec- 
retary of  War  and  notified  the  aevera!  Eiecu- 
tire  DeyjartmentB  that  he  had  done  so  nnder 
the  Drovisions  of  this  act,  Wa  have  aeen  that 
hundreds  of  commisaions,  to  fill  variona  offices, 
were  issued  under  his  sign  manual,  distinctl; 
recognizing  the  provisions  of  this  act.  Yet,  in 
defiance  of  the  law,  and  in  disregard  of  his 
own  repeated  recognition  of  it,  be  asks  this 
Seaate  to  hold  him  guiltlese,  Do  the  annals 
of  criminal  trials  anywhere  present  ao  mon- 
strous an  absurdity? 

But  the  circumstances  connected  with  this 
removal  are  tbemselves  proof  positive  of  a 
criminal  purpose.  Upon  tbe  I2th  of  August, 
1867,  the  President  suspended  tbe  Secretary 
of  War  and  appointed  General  Grant  the  ad 
jnferfm  Secre^ry.  Thissaspension  purported 
to  be  in  conformity  to  the  law,  and  was  acqui- 
esced in.  Under  the  provisions  of  the  second 
eection  of  the  "tenure  act,"  this  removal  was 
reported  to  the  Senate  within  twenty  days  after 
its  next  meeting.  The  reasons  assigned  by 
the  President  were  duly  considered  by  the  Sen- 
ate, and  the  following  resolution  communicated 
to  tbe  President  as  their  decision : 

In  Siecutivb  Sbbbion, 

SbNATB  of  THB  Ubitbd  STArEB, 

Januarv  13, 1868, 


tbel3ti!of  Deei 


r.  1867.  fur  the  e\ 


-eport  of 
StajitoQ, 


of  Seorataryof  \far"of  Edwin 

tho  Senate  flo  not  concur  io  saohsuspeni 

Attested. 

The  law  says  in  aucb  case,  "  but  if  the  Sen- 
ate shall  refuae  to  concur  in  such  suapension, 
such  officer  so  auspended  shall  resume  tbe 
functions  of  hia  office,  and  the  powers  of  the 
person  so  performing  its  duties  shall  cease." 
The  Secretary  ad  interim  vacated  the  office 
accordingly,  and  the  suspended  Secretary  re- 
sumed hia  duties.  I  will  not  stop  now  to  speak 
of  the  unmanly  and  disgraceful  attempt  made 
by  the  President  and  his  Cabinet  cabal  to  triek 
the  General-in-Chief  intoa  violation  of  the  law 
and  to  force  rfpon  Mr.  Stanton  tbe  alternative 
of  submitting  to  an  indirect  removal  from  office 
under  cover  of  his  auspension,  or  resorting  to 
Jegal  proceedinga  through  the  courts  which 
could  not  ijoasibly  have  ended  during  tbe  pres- 
ent Administration.  The  history  of  all  crim- 
inals illustrates  a  constant  struggle  between 
crime  and  cowardice — the  desire  to  commit  the 
crime  andthefearoftheconsequences  that  may 
follow.  The  criminal  intent  to  disregard  the 
law  was  never  *iore  mauifcat  in  the  roind  of 
tbe  accused  than  at  this  time ;  but  bis  dread  of 
punishment  deterred  him  from  the  overt  act. 
The  answer  of  the  respondent  and  the  proofs 
spread  upon  the  record  show  that  from  tbe 


13th  of  January  to  the  21  st  of  February  he  was 
scheming  and  devising  means  to  thwart  the 
vote  of  this  Senate  and  to  dispossess  the  Sec- 
retary of  War  in  disregard  of  the  law,  and  yet 
to  evade,  if  possible,  the  punishment  conse- 
quent upon  its  violation.  The  law  told  liim  if 
he  should  remove  the  Secretary  he  must  do  so 
"by  and  with  tbe  advice  and  consent  of  the 
Senate."  He  knew  by  tbe  previous  vote  of 
that  body  that  no  such  "  advice  and  consent" 
would  be  given.  He,  therefore,  not  only  ad- 
monished by  tbe  Senate,  but  directed  by  the 
law,  usurpedapower  nowhere  given,  and  issued 
his  mandate  accordingly.  With  what  effrontery 
then  comes  in  the  plea  that  his  only  motive 
wastoinnocently  assert  his  prerogatives?  Was 
the  War  Department  to  be  made  a  mere  play- 
thing in  the  hands  of  tbe  Btecutive?  Was 
the  machinery  of  that  vast  Department  to  halt 
and  its  chief  officer  to  subject  himself  to  a  trial  - 
for  neglect  of  duty,  while  Mr.  Johnson  would 
amuse  himself  with  preparing  a  ease  for  the 
courts?    Did  he  not  knowtbat  tbe  law  enjoined 


that  that  officer  would  tamely  submit  to  an  order 
for  removal  in  which  he  had  every  reason  to 
believe  the  Senate  would  not  concur  7  No,  air ; 
be  comprehended  fully  the  length  and  breadth 
of  the*offenBe  he  was  then  committing.  He 
saw  then,  as  plainly  as  he  sees  now,  what  would 
be  the  legal  consequences  of  his  act,  and  only 
hoped  to  shield  bimaelf  behind  that  forbearance 
which  he  bad  mistaken  for  cowardice  on  tbe 
part  of  the  representativea  of  the  people. 

But,  Mr.  President  and  Senators,  this  inquiry 
is  relieved  of  all  doubts;  the  question  is  res 
adjvdieala,  and  I  have  simply  to  read  the  de- 
cision rendered  upon  the  same  day  this  high- 
banded  attempt  at  nanrpntion  was  made : 
In  Eiecdtive  Session, 
Senate  of  thb  United  Stitbs, 
F^marv  21, 1868. 
Wliereaa  the  Senate  have  received  and  considered 
t.ho  nnmmuui cation  of  thePreeidentstatine  that  he 
imoved  Edwin  U.  Stanton,  Secretary  of  War, 


EUohedlvlheSeaaleo/the  UAiled Slalfi,  That,  nn- 
der  the  Constitution  and  laws  of  the  United  States, 
the  President  haa  no  power  to  remove  the  Seoretarj 
of  War  and  to  designate  an^  otiier  Dfflccr  to  perform 


Let  us  pass  to  notice  briefly  article  second. 
The  respondent  is  here  charged  with  violatine 
the  tenure- of- office  aet  in  the  appointment  ot 
Lorenzo  Thomas  as  Secretary-of  War  o    ''  " 


on.  Edwin  M.  Stantoi 


pertainiDg  to  that  once. 


iretary  for  the  Uepart- 
eby  authoniod  and  empow- 
if  Wet  ad  inimm,  and  will 
'  le  dieeharge  of  the  duties 
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Mr.  Stanton  has  oeen  jnatrnoted  to  traEBfor  to  yon 
»11  Iherecorde.  books,  b&pers,  luid  other  publio  prop- 
Si^  now  in  big  custody  and  ohiirgo. 

Seapeotfully  yours,  ANDREW  JOHNSON. 

Brevet  Major  General  Lohesio  Thomas,  J.*'ulanl 

General  UnHedSlaleiAniiv.  WfahinBtoa.-H.  C. 

This  appointment  was  made  aimnltaneouel; 
vith  the  removal  of  Mr.  Stanton  ;  it  was  made 
with  the  full  knowledge  that  no  yacancy  ex- 
isted, and  that  the  Senate  had  so  decided ;  it 
was  made  in  defiance  of  all  those  repeated 
warnings  to  which  I  have  alluded — that  the 
Congress  of  the  United  States  would  regard 
theactasanopen  violation  of  law,  it  was  made 
with  everjreasonable  apprehension  on  his  part- 
that  it  would  lead  almost  inevitahly  to  his  im' 
peachment.  Indeed,  in  this  act,  as  well  as 
Others  now  laid  down  to  his  charge,  he  seems 
not  onlj  to  h»e  defied,  but  to  have  courted 
impeachment. 

The  law  told  hira  here,  as  plainly  as  it  told 
]jim  in  the  matter  of  remowil,  that  his  act  was 
denounced  as  a  high  misdemeanor  in  office.  It 
told  him  more.  It  said  to  the  person  who 
would  accept  such  appointment  and  attempt 
to  discha^e  duties  under  it,  would  thereby 
himself  commit  a  high  misdemeanor  in  office. 
This  resj>ondent  was,  therefore,  guilty  of  the 
double  crime  of  himself  violating  the  law  and 
inducing  others  to  join  him  in  the  criminal  act- 
Section  six  of  the  tenure  act  says :      ' 

"Every  removal,  appointment,  or  employment 
Dade,  had,  or  received,  oontrncy  to  tbo  provisions 
of  tbifl  act,  and  the  moMng,  si? nine,  sealiae,  eona- 

ecl  and  are  hereby  de- 


anthoiity  fiir  Or  in  respect  to 
Or  employment,  shall  be  deei 
dared  t«  ba  hi^h  miademoanof^,  - 

What  defense  is  made  forthe  palpable  viola- 
tion of  the  law  now  shown  ?  ■  ITie  respondent 
goes  back  to  the  act  of  February  18,  1795,  and 
rests  his  case  upon  that  Mw,  which  provides 
;  as  follows,  (1  Statute^- at- Large,  p.  415:) 

"BtH  eaarlied  he  tit  Senate  and  flbuse  ofBepresenta- 
tivta  i^lhe  United  Stales  of  Ameriea  in  Congreaa  aaiem- 
bled.  That  in  case  of  vuiaDCV  in  the  office  of  8ecre- 
tttry  of  Stata.  Secretary  of  the  Treasury,  or  of  the 
8e«retaiT  of  We  Department  of  War,  or  of  any  officer 
of  dtliei  of  die  uld  Deitartmsnts  whose  appoint. 
-     ■  ■       '  Inthe haadtbereot whereby  Ihej-oannot 


le  he  rtiall  think  it  necessary.  i< 


^pointed 

That  no  one  v_.    __, 

aforesaid,  for  a  longer  term  than  ais  moathe. 

Bat  by  the  very  terms  of  the  act  of  179G  this 
respondent  can  there  find  no  defense ;  that  law 
says,  "in  ease  of  vaca7tq/iti  the  office  of  Sec- 
retary/ of  the  B^artment  of  wif  whereby 
he  cannot  perform  the  duties  of  said  office,  it 
shall  be  lawful  for  the  President  to  authorize 
any  person  to  perform  its  duties."  We  see, 
then,  (hme  mtifli  hea  vacancy  in  the  office,  or 
a  disability  on  the  part  of  the  Secretary  to  act 
before  the  President  can  make  such  an  appoint- 
ment. There  was  neither  a  vacancy  nor  a  dis- 
ability existing  at  the  time  Lorenzo  Thomas 
was  appointed.     This  respondent,   then,  faaa 


not  only  violated  the  tenure  act,  bat  he  has 
violated  the  very  law  ander  which  he  claims 
immanity.  Nothing  can  be  plainer,  andnoth' 
ing  exhibits  more  strongly  the  utter  hollownesa 
of  nis  defense. 

The  next  and  third  article  charges  the  Pres- 
ident with  a  violation  of  the  Constitution  of 
the  United  States  in  the  appointment  of  Lo- 
renzo Thomas  as  Secretary  of  War  whi]^  the 
Senate  was  In  session,  no  vacancy  having  oc- 
curred during  the  recess  of  the  Senate,  and  no 
vacancy  existing  at  the  time.  The  factsalleged 
are  not  controverted;  the  question  presented 
to  the  Senate  under  this  article  involves  the 

I  roper  construction  of  our  fundamental  law. 
have  previously  addressed  myself  to  the  Sen- 
ate upon  this  subject,  and  will  not  again  enter 
upon  it. 

The  line  of  inquiry  is  very  simple.  If  this 
accused  has  violated  a  law  constitutionally  en- 
acted, then  has  he  violated  the  Constitution 
itself.  He  has  sworn  to  support  the  Constitu- 
tion, and  by  that  oath  he  is  enjoined  to  "  take 
care  that  the  laws  are  &ithfnlly  executed." 
He  cannot  support  the  Constitution  and  defy 
the  laws  enacted  pursuant  to  it  any  more  than 
he  can  execute  the  laws  f^thfuliy  and  violate 
the  Constitution.  The  duties  are  Mended,  and 
he  cannot  violate  one  without  violating  the 


le  third. 


The  four  succeeding  charges  allege  con- 
spiracy between  the  respondent  and  Lorenzo 
Thomas  and  others  unknown  r 

FiTst.'^j  force,  intimidation,  and  threats 
unlawfully  to  hinder  Edwin  M.  Stanton,  then 
Secretary  of  War,  from  holding  said  office, 
contrary  to  the  provisions  of  an  act  to  prevent 
and  punish  certain  conspiracies,  approved 
July  81,  1861. 

Heeond.  To  prevent  and  hinder  the  execu- 
tion of  an  act  regulating  the  tenure  of  certain 
civil  offices,  passed  March  2, 1867,  by  attempt- 
ing unlawfully  to  prevent  Edwin  M.  Stanton, 
then  Secretary  of  War,  from  holding  said 
office. 

"  Third.  By  force  to  seize,  take,  and  possess 
the  property  of  the  United  States  in  the  De- 
partment of  Waij  then  and  there  in  the  cus- 
tody of  Edwin  M.  Stanton,  Secretary  of  the 
Department  of  War,  contrary  to  an  act  to  define 
and  punish  certain  conspiracies,  approved 
July  SI,  1861. 

Fourth.  To  seize,  take,  and  possess  the 
property  of  the  United  States  in  the  Depart- 
ment of  War,  and  in  custody  of  said  Stanton, 
with  intent  to  disregard  and  violate  an  act 
ifegulating  the  tenure  of  certain  civil  offices, 
passed  March  2,  1867.  • 

That  part  of  the  conspiracy  act  which  defines 
the  offenses  here  charged  is  as  follows : 

"That  It  two  or  more  peraona,  wifhin  any  State  or 
lerriUirF  of  the  United  States,  sball  conepire  to- 
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!,  or  br  force  or  lutimidati 
yperaon  from  aocapLineorDOiuine  soy 
t   or   place  of  confidence   under  the 
■  """'"  -~' a  BO  offending 

The  acts  which  he  has  himself  admitted  to 
have  done  and  those  proved  against  hira  bj 
the  undisptited  testimony  of  witnesses  tiring 
his  conduct  within  the  letter  of  the  law.  No 
other  result  could  have  followed  his  conduct — 
it  tended  directly  to  "hinder  and  delay  the 
eieculion  of"  the  tenure  act.  He  had  no 
other  purpose  than  to  "seize,  take,  and  possess 
the  property  of  the  United  States  in  the  War 
Department,"  against  the  will  and  contrary  to 
the  authority  of  the  United  States,  then  in  the 
lawful  custody  of  the  Secretary  of  War,  and  as 

!)laced  there  by  the  highest  aathoritj  in  the 
and.  And  it  is  equally  evident  that  hia  design 
was  to  prevent  Edwin  M.  Stanton  from  hold- 
ing the  office  to  which  he  had  been  legally 
appointed,  and  from  which  he  had  not  been 
and  couid  not  be  legally  removed.  We  are 
not,  then,  to  inquire  at  this  time  whether  he  is 
guilty  of  a  high  misdemeanor  in  doing  these 
ttinEs,  which  have  been  made  the  gravamen 
of  the  first  three  articles;  but  we  are  to  see 
whether  he  has  unlawfully  conspired,  by  force 
or  intimidation  or  threat,  to  attempt  the  ac- 
complishment of  these  objects. 
What  are  the  evidences  of 

It  may  be  well  first  to  inquire,  what  ii 

spiracy?  Under  articles  fourth  and  sixth  we 
are  conSned  in  our  definition  to  a  conspiracy 
or  agreement  by  force  to  do  the  things  alleged. 
Under  the  fifth   and  seventh  articlea  of  im- 

£eachment  the  broader  rule  of  the  common 
.w  is  applicable.  Leaving  the  discussion  of 
those  articles  for  their  proper  ^laee,  let  us 
inquire  whether  there  is  a  conspiracy  proved 
in  violation  of  the  act  of  1861.  To  determine 
this  there  must  be  grouped  about  the  accused 
uU  the  circumstances  tending  to  eKpl^n  his 
conduct. 

From  the  very  nature  of  the  crime  its  perpe- 
trators would  carefollv  abstain  from  leaving  any 
trace  of  thmr  original  purpose.  We  are,  then, 
to  scan  the  circumstances  surroundingthe  trans- 
action i  we  are  to  inquire  into  the  character  of 
the.  act  t«  be  performed,  the  means  and  the 
instrument  employed,  the  declarations  of  the 
(jonspirators  before  and  since,  the  mind  and 
temper  of  the  accused,  as  well  as  bis  coconspir- 
ators, and  everythingthat  can  throw  light  upon 
their  motives  and  intentions.  What  are  these 
circumstances,  acts,  and  declarations? 
■  Here  we  find  the  unmistakable  declaration 
of  one  of  the  conspirators  that  he  intended  to 
use  force;  that  should  the  doors  of  the  Depart- 
ment he  barred  against  him  he  would  break  them 
down.  When  he  made  this  declaration  he  had 
been  once  refused  possession,  and  if  any.  one 
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thing  appear  more  clearly  than  another  in  the 
testimony  it  is  that  he  fully  anticipated  a  forc- 
ible contest  in  order  to  succeed.  He  was 
clothed  with  amjile  authority  by  the  President 
to  do  this.  It  will  not  do  to  say  that  General 
Thomas's  order  was  in  the  usual  form,  and 
therefore  the  President  only  expected  of  him 
theusualcompliancewiththe  order,  for  Thoma§ 
knew  that  not  onlyin  the  opinionof  his  General- 
in-Chief  and  the  rightful  Secretary  of  War,  but 
in  the  solemnly  declared  judgment  of  Congress, 
that  order  was  hut  blank  paper ;  when,  there- 
fore, we  find  him  declaring  a  purpose  to  resort 
to  force,  he  only  stated  what  was  necessary  Iq 
make  the  order  of  the  slightest  use.  No  one, 
knew  better  than  Thomas  the  consequences  of 
even  accepting  such  an  order,  and  the  mere 
agreement  between  the  President  and  hi  "■ 
.the  one  to  issue  the  order  and  the  other 

cept  it  and  to  enter  upon  its  execution, , 

knowing  it  to  be  unlawful,  is  of  itself  enough, 
to  hold  both  responsible  for  the  manner  in  which 
either  attempted  to  execute  it.  But  his  con- 
versation will  Mr.  Burleigh  was  not  merely  th'e 
idle  talk  of  a  garrulous  old  man,  drawn  out  of 
him  by  an  inquisitive  interlocntor,  for  we  find 
that  on  the  same  day,  and  previous  to  his  con:, 
versation  with  Bdkleigh,  hehadaconversafioa 
with  Samuel  Wilkeson.  in  which,  aher  s(>m6- 
hesitation,  he  told  that  witness  substantially 
the  same  thing  on  two  different  occasions. 

I  quote   hnefly  from   his  testimony,  pages 
212,  213 ! 

■'  The  WiTNEHS.  I  asked  Sim  to. tell  me  what  had 


relieved  to  speak  to  me  with  freedom  aboot  it. 

drew  from  his  poaket  a  oopy,  or  rather  the  oii^nal, 
of  the  Older  of  the  President  of.  the  United  Bistea, 
directing:  him  to  takapoeBeselon  of  the  War  Depart- 
ment immediately.  He  told  nte  tliBt  he  had  taken 
as  a  witness  of  hia  action  Geneiaa  Williams,  and  ha4 
gone  u^  into  the  War  Dapartment  and  had  Bhown 
to  Edwin  M.  Stanton  the  orderof  the  President,  and 
had  demanded,  bvvirtae  otthat  cider,  the  poEaea- 
sion  of  the  War  Department  and  ita  boo^  and  pa- 
pers. He  told  me  that  Edwin  M.  Stanton,  after  read- 
ing the  order,  had  asked  him  if  he  Woold  allow  to 
him  euSlcient  time  for  bim  to  gather  together  hia 

them  iktiss  with  bim;  t^at  he  told  aim  that  be  would 
allow  to  him  all  neceeaary  time  to  do  so,  and  had 
then  withdrawn  ^om  Mt.  Btauton'e  room.  He  far- 
ther told  me.  that  day  being  Friday,  that  the  next 
day  would  be  what  he  called  a  dio  voa,  being  the 
holiday  of  the  anniveraaiy  of  Waahinrton'a  birth, 
day.  when  he  had  directed  that  the  War  Department 
should  beeloaedj  that  the  day  thereafter  would  be 
Sunday,  aod  that  on  Mondity  morning  he  should 
''"" — idpoaseasionofthe  WarDepa-'"-" — '  — ''  -'=■" 


iXS' 


refused  orreaiated 

aplrfyto  theSaDBral-in-Ohief  of  theAnny 


how  the  General  ofUie  Al — .. 

obey  his  damood  for  Uiat  force.  He  then  added  that 
under  the  order  th^t  the  Prefiident  had  given  tu  him 
he  had  do  election  to  pnrsue  any  other  conrsi^  than 
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Here  we  find  not  only  the  purpose  to  nee 
force  distinctly  declared,  but  that,  under  the 
"  order  the  President  had  given  him,  he  had 
no  election  to  pursue  any  otiier  course."  I 
ask  how  he  could  have  spolien  truthfully  and 
have  mnde  any  other  declaration,  when  it  is 
patent  that  no  other  course  could  have  been 
snccessful  ?  It  does  not  seem  to  me  that  this 
view  of  the  case  could  be  made  to  appear  more 
clear  by  illuEtration  ;  and  yet  let  me  pat  a  par- 
allel case. 

Suppose  Andrew  Johnson  had  determined 
to  possess  himself  of  the  Capitol  with  a  view 
of  ousting  Confess,  and  had  directed  the 
Speaker  of  the  House  of  RepreaentatiTes  and 
the  President  of  the  Senate  to  turn  over  all  the 
records,  and  had  directed  Thomas  to  take  im- 
mediate possession.  Such  an  order  would  be 
no  less  unlawful,  in  one  view  of  the  tenure  act, 
than  the  one  he  gave.  OouM  anybody  doubt 
that  such  an  order  would  mean  revolution,  and 
that  a  clash  of  arms  mnst  follow  if  it  were 
executed;  and,  if  such  thing  followed,  that 
Mr.  Johnson  would  be  directly  chargeable  with 
the  conseiiaences?  Would  not /orc«  appear 
all  over  the  order,  though  the  word  were  not 
written?  If  the  officer  charged  with  executing 
.  aneh  order  declared,  after  receiving  it,  that  he 
intended  to  use  force,  would  any  sane  man  set 
up  that  the  President  must  not  be  held  acconnt- 
able  for  the  declarations  of  such  officer  when 
they  were  declarationsshowiugthe  only  means 
of  acconipliahing  the  object?  Let  me  ask 
wherein  this  hypothetical  case  is  not  covered 
by  that  at  bar?  Mr.  Stanton  was  intrenched 
behind  the  law  as  securely  as  is  Congress ;  be 
had  frequently  declared  that  he  wouldnot  yield 
except  to  superior  force.  I  say,  then,  that 
when  the  President  ordered  Thomas  to  take 
immediate  possession  of  the  War  Department 
he  gave  bim  a  carte  blanche  to  do  whatever  he 
thought  necessary  lo  accomplish  his  purpi 
and  Thomas  only  echoed  his  coconapin 
when  he  talked  with  Burleigh  and  Wilkei 
But  General  Thomas  not  only  communicated 
his  purpoaeto Burleigh,  bathe  afterward  told 
this  witness  why  he  had  not  executed  his  plan. 
Witness  says  (page  210)  that  he  (Tbomas)  told 
hira  that  the  only  thing  that  prevented  hia 
taking  possession  of  the  War  Department 
the   morning  he  had  invited  Burleioh  to   . . 

S  resent  was  becauaeofliisarreat  by  the  United 
tates  marshal  at  an  unnsually  earlv  hour. 
At  this  point,  before  noticing  the  attempt 
of  Thomaa  to  seize  the  War  Department  on 
the  morning  of  the  22d  of  February,  I  desire 
to  call  attention  to  a  fact  in  evidence  showing 
a  perfect  concurrence  of  mind  between  thi 
President  and  his  coconspirator,  Thomas.  Oi 
the  morning  of  the  22d,  the  President's  Pri 
vate  Secretary  addressed  a  note,  by  directioa 
of  the  President,  to  General  Emorf,  in  com' 
mand  of  the  military  forces  of  the  department. 
General  Emory  responded  in  person,  and  met 
the  Presidentftboutthe  same  hour  that  Thomas 
entered  the  War  Department.    That  interview 


is  made  the  subject-matter  of  a  separate  article, 
and  I  will  not  give  it  at  length  in  this  niace. 
But  I  urge  that  no  mau  canfead  General  Em- 
ory's narrative  of  what  then  transpired  in  the 
light  of  the  circumstances  surrounding  this 
case  and  not  feel  himself  driven  to  the  con- 
clusion that  the  President  meant  to  use  the 
military  force  of  thia  department  through  that 
officer  to  carry  out  his  unlawful  design  ;  and 
nothing  but  the  indirect  rebuke  administered 
by  General  Emory,  and  hia  avowed  purpose 
made  to  the  President  to  obey  no  orders  except 
they  should  cometbrough  the  General-in-Chief, 
as  by  law  provided,  deterred  the  accused  from 
then  and  there  directing  bim  to  marshal  his 
forces,  if  necessary,  for  the  expulsion  of  Mr. 
Stanton. 

While  this  remarkable  scene  was  transpiring 
in  the  Executive  Mansion,  another  not  less  re- 
markable was  being  enacted  by  the  tool  of  the 
President  at  the  War  Department.  There  were 
many  witnesses  present,  most  of  whom  have 
testified.  As  they  concur  substantially  in  their 
testimony,  I  will  rive  that  of  but  one  of  them^ 
Hon  Thomas  W.  Ferrt.    (See  page  224.) 

"IntbepreaoncoofSeoretaryStanton.JodBeKKi,- 
LEY,  MoORHEAD.  DoDOH,  Van  Wyck,  Van  Horn, 
Delano.  Mid  Erceman  Clarke,  M  twanty-fiye  min- 
utes past  twelve m..  General  Tbomaa,  Adjutant  Gen- 
eral, came  into  the  Seoretary  of  War  OBce.  Sftyine, 
'Goodmoming.'theSeeretory replying.  Goodmom- 
iuK.  sir.'  Thomnelookedaroandaxiasaid,  1  do  not 
with  to  disturb  tlieseiientleniieii,and  will  wait.'  Stan- 
lons^d, '  Nothina  privatghere;  what  do  yon  want,sir? 

"ThomasdemandedofaeoTBtarT  Btsnion  tbeaur- 
"  ir  of  the  SBoretHT  of  War  Ottoe.   Stanton  de- 


QN.  'Idenyyoiirantlioritrtoiiot.B 


. -IwillBt 


°"'s5^M'TOs!°¥^^anBtondtherBir¥(iupleaaB,but 

youcimnotact  BsSeetetaryofWar.    I  am  Secretary 

ofWar.  lordBryonoatoftbiaoffioe.imdtoyouro™. 

■■THOUiS.  'I  refuse  to  go.  and  will  aUnd  here.' 

"STiBTOM.  'How  are  you  teBetpoaaaeBion;  do  you 

meantouaeforoe!'  ,  ,    , 

"  Thom»S.  ■  I  do  not  oaie  to  nee  force,  but  my  mind 

li  made  up  M  to  what  I  sboU  do.    1  want  no  un- 

plaasantneaBLthough.    1  shall  stuy  here  and  not  as 

■*  Stastos.  '  You  shall  not,  and  I  order  you.  as  your 
superior,  back  to  yonr  own  office.' 
■^Thomas.  "I, will  not  obey  you,  hut  will  stand 


of  War.  and  your  superior,' 
^uomasthen  went  Into  opposite .» 
(General  Si)hriv«;W  and  •Mmmenoed 


'rcEoa 


endBaI^varBnd3«nerBlB.D.Iowa|eiid.  Stanton 
entered.  foUnwad  by  Hoojaam  and  Febbt,  and  or- 
dered tbwe  Senerahl  not  to  obey  or  pay  attention  tij 
"eneral  IChomas'sorders  itiial  he  denied  his  asBumcd 
ithorlty  as  Secretin  of  WaraitnteriBi.  and  forbade 
leir  obedienoB  of  his  directions.    *  I  am  Seerctaiy 


.    I  shall  discharge  the 


"Stastob.  'Youwillnt 

"Thomas.  'I  shall  reqii 

Department  to  be  deliverei 
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Gentlemen  of  the  Senate,  waa  this  the 
method  of  executing  au  ordinary  command  of 
an  officer  delivered  to  bim  for  an  ordinary  pur- 
pose? Did  ThoniiK  assume  this  belligerent 
attitude  and  enter  upon  this  despicable  busi- 
ness  in  such  violent  manner  witnout  having 
been  instructed  to  do  so,  if  necessary,  by  the 
men  whose  orders  he  was  executing?  Is  it 
not  probable  that  at  the  very  moment  he  was 
bullying  the  Secretary  of  War  and  ordering 
General  Schriver  and  General  Townsend  to 
recognize  him  aa  the  rightfiil  Secretary  he  was 
expecting  the  force  necessary  to  maintain 
his  authority  from  General  Emory,  who,  be 
thought,  was  receiving  instructions  from  the 
l-'resident  to  that  effect?  Sirs,  this  coincidence 
and  concurrence  of  action  between  the  Presi- 
dent and  Thomas  on  that  morning  is  suscep- 
tible of  no  reasonable  solution  other  than  that 
they  meditated  the  use  of  force  and  were  avail- 
ing themselves  of  every  possible  means  to 

Now,  sirs,  I  do  not  desire  to  pursue  this 
inquiry  farther.  If  there  was  a  conspiracy 
between  these  pai'ties  to  take  possession  of  the 
War  Department  by  force,  as  I  think  lias  been 
fully  shown  by  the  evidence  at  this  trial,  then 
that  conspiracy  taust  be  held  to  extend  neees- 
aarily  to  the  charges  l^d  in  the  fourth  and 
sixth  articles,  and  they  need  not  be  separately 
discussed. 

I  will  now  briefly  notice  the  chaise  laid  in 
articles  five  and  seven.  The  President  is  here 
charged  with  conspiring  with  Lorenzo  Thomas 
and  others  unknown  to  seize,  take,  and  possess 


Quwiii  ivi.  Stanton,  the  Secretary  of  said  De- 
paiiment,  from  holding  his  said  office ;  this  in 
violation  of  the  civil-tenure  act.  In  these 
charges  there  is  no  allegation  of  force  being 
meditated,  as  was  necessary  in  alleging  the 
violation  of  the  conspiracy  act.  The  offense 
charged,  then,  consists  simply  in  an  agreement 
to  do  an  unlawful  act  in  an  unlawful  manner. 
It^oes  not  matter  what  means  were  contem- 
plated nor  what  used.  It  is  enough  to  know 
that  the  act  and  the  manner  of  its  accomplish- 
ment were  unlawful. 

The  evidence  already  adduced,  and  the  laws 
cited,  show  that  at  the  time  the  accused  at- 
tempted Mr.  Stanton's  removal  he  was  law- 
fully ia  possession  of  his  office.  The  evidence 
and  the  laws  noticed  also  show  that  the  accused 
had  exhausted  every  legal  means  to  remove 
Mr.  Stanton.  I  say,  then,  that  Mr.  Johnson 
could  take  no  step  beyond  these  which  would 
not  in  itself  be  an  unlawful  act.  There  was  no 
way  to  remove  Mr.  Stanton  against  his  will 
and  without  the  ndviceand  consent  of  the  Sen- 
ale  except  by  resort  to  unlawful  means.  If 
he  is  proved  to  have  attempted  this  by  concert 
or  agreement  with  one  or  more  he  is  guilty  of 
a  conspiracy  so  to  do.  Tliere  is,  sirs,  an  un- 
warrantableattempt  to  throwaroond  this  charge 
of  conspiracy  am.eaningwhich  it  has  not  in  law, 


to  clothe  this  offense  with  something  abhor- 
rent to  public  sentiment^  and -we  are  told  that 
Eersons  ma^  be  jointly  engaged  in  the  most 
einoua  crimes,  and  yet  we  must  be  cautions 
before  convicting  them  of  a  conspiracy.  This 
is  an  appeal  to  popular  prejudice ;  and  is  no- 
where to  he  derived  from  the  hooks  and  deda- 
ions  upon  criffiina!  law.  The  accused  could 
not  himself  carry  out  his  unlawful  purpose ;  he 
was  forced  to  select  an  accomplice.  He  made 
that  selection,  the  agreement  was  entered  into, 
the  requisite  order  issued,  the  two  minds  met, 
and  one  of  the  parties  entered  uponthe  design 
to  be  accomplished,  and  that  design  beiggan 
unlawful  one  the  conspiracy  was  complete. 
The  tenure  of-office  act,  in  its  fifth  and  sixth 
sections,  denounces  as^high  misdemeanor  the 
very  acts  which  are  proved  to  have  heen  com- 
mitted by  the  President.  Were  it  not  foe  the 
rule  of  law  which  protects  him  while  in  his  high 
office  from  a  criminal  prosecution  before  a  juiy 
of  his  countrymen  he  could  upon  his  own  an- 


How^  then,  can  he  escape  conviction  before 
this  court  which  can  properly  try  iim,  simply 
because  he  has  united  with  one  or  more'per- 
sons  to  commit  the  offense?  All  the  evidence 
which  has  been  presented  under  the  fourth  and 
sixth  articles  applies  with  greater  weight  to 
the  fifth  and  seventh.  And  should  it  be  found 
not  to  establish  that  he  conspired  by  force  W 
remove  Mr.  Stanton,  it  hy  no  means  follows 
that  he  did  not  conspire  at  all.  Itwould  seem 
to  me  a  work  of  supererogation  to  add  to  the 
grouping  of  guilty  circumstances  already  given 
to  intensily  the  proofs  of  complicity. 

The  accused  has  admitted  in  his  answer  that 
on  and  before  August  5,  1867,  "  he  hecame 
satisfied  that  he  could  not  allmo  the  said  Stan- 
ton to  continue  to  hold  the  office  of  Secretary 
of  the  War  Department;"  "that  he  did  ne- 
cessarily consider  and  det^mine  that  the  said 
Stanton  oughtno  longer  toholdthe  said  office)" 
"and  to  give  effect  to  such  his  decision  and 
determinaUon  he  did  address  the  said  Stanton 
a  note,"  &c.,  following: 
"8in:  Public  oonaiderationa  of  a  bigh  oharaoter 


e  day. 


indue 


jfCong 


tary  of  War  boforo  the  nei 

Here  was  the  first  step  pursuant  to  the  plan 
todispossessMr.  Stanton  peaceably  if  he  could, 
forcibly  if  he  must.  Here  he  was  plainly  told 
that  only  by  resort  to  the  latter  means  would 
the  Secretary  yield._  The  answer  tells  us  he 
was  forced  to  consider  what  "  acts  could  he 
done  to  cause  the  said  Stanton  to  surrender 
the  said  office."  Surrenders,  Mr.  President, 
do  not  often  precede  force.  They  usually  fol- 
low not  only  its  exhibition  hut  its  applicadoa. 
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The  tenure  act  poioted  out  but  one  war,  and 
Mr.  Stanton  bavins  declined  to  resign,  tbe  law 
pointed  out  the  only  peaceable  way. 

He  next,  on  the  12th  of  August,  seven  days 
^ter  Mr.  Stanton  refused  to  cesign,  appointed 
General  Grant  ad  interim,  and  suspended  Mr. 
Stanton ;  but  this  waa  but  of  temporary  dura- 
tion, for  the  Senate  refused  to  concur,  and  Mr. 
Stanton  resumed  his  functions  of  office. 

Here  ended  all  legal  means ;  here  ended  aU 
peaceable  means;  this  exhausted  every  resoit 
except  to  force,  and  this  he  prepared  Mmself 
tonse.  &e  says  the  next  step,  altboughaT)0 
lation  of  the  law,  was  taken  to  raise  aqueatiou 
for  tlie  courts.  This  will  not  do.  He  had 
been  told  in  plainest  terms  by  Mr.  Stanton 
that  he  would  not  resign ;  he  had  been  told  by 
that  officer  that  he  yielded  to  superior  force  m 
the  matter  of  Ms  suspension,  auil  he  knew  that 
the  Senate  had  practically  instructed  Mr.  Stan 
'ton  that  no  attempt  at  removal  by  nntawfiil 
means  would  be  sustained  by  tbera.  We  have 
Mr.  Johnson,  then,  brought  to  an  alternatwe 
which  had  but  oak  solution  in  his  mind,  and 
ihut  be  bad  already  detennined  upon,  namely, 
to  remove  Mr.  Stanton  at  all  hazards. 

T6  raise  a  question  for  the  courts  forsooth! 
He  could  not  do  this,  and  he  well  knew  it,  ex- 
cept by  comoiitljng  a  trespass  apon  the  baili- 
wick ofMr.  Stanton,  bylaw  assigned  him,  and 
when  within  his  ofBce  by  forcibly  ejecting  him 
therefrom.  I^  sirs,  his  design  was  not  to  go 
this  far,  still  if  it  included  a  purpose  to  estab- 
lislia  second  Secretary  of  War  in  thatbuilding, 
and  require  subordinates  to  obeytheordereof 
tfae  pretended  Secretary,  this  was  force  in  the 
meaning  of  the  act.  We  are  bound  to  infer 
that  when  Mr.  Johnson  sat  out  to  accomplish 
an  object  which  he  had  every  reason  1^  believe 
would  be  successful  only  npon  the  application 
of  force,  be  meditated  that  force :  and  whether 
he  subsequently  went  to  that  extreme  does  not 
matter;  the  offense  is  complete  without  it. 
But  what  did  he  do?  Having  failed  to  secure 
the  General-in-Chief  as  a  tool  he  selected  an 
officer  of  the  Army,  who  was  nominally  Adju- 
tant General,  but  whom  neither  Mr.  Lincoln 
while  he  was  President  nor  Mr.  Stanton  would 
trust  in  cha^e  of  the  Adjutant  General's  de- 
partment. The  respondent  peremptorily  or- 
dered the  Gen eral-m- Chief  to  reinstate  this 
'man,  knowing  that  he  could  not  showa  greater 
contempt  for  Mr.  Stanton's  authority  than  t« 
thrust  upon  that  Department  an  officer  whom 
Mr.  Stanton  himself  had  suspended  from  hit) 
duties. 

He  had  still  another  motive:  the  office  of 
the  Adjutant  General  was  in  the  same  build- 
ing with  that  of  tbe  Secretary  of  War,  and  tbe 
ulterior  purpose  to  possess  himself  of  the  en- 
tire building  was  thus  to  be  more  readily  ac- 
complished. On  tbe  21st  of  February  General 
Thomas  was  directed  to  lake  immediate  pos- 
session of  the  War  Department.  He  went 
accordingly  and  demanded  the  office.  It  is  in 
ovideace  tnat  on  that  same  day  tbe  Senate, 


upon  inform  t 
retary  of  W       ] 
the  attempt  d 
lation  of  th    C 
that  resolut 


I  the  h 


f  Ih 


th 


d       d  h     cocoQ- 
ly  th       th  y  both 


spirator  Th  mas      N  t 
knew  that  th    H     ae    t       , 
in  view  of  tl         m      1  ed  ly  upon 

the  consideration  of  this  respondent  s  impeach- 
ment l\ith  these  proceedings  well  under- 
stood, with  the  consequences  certwn  to  await 
the  accu'ied  and  his  coconspirators,  the  order 
to  Thomas  is  not  countermanded,  nor  are  his 
instructions  changed,  but  the  plan  originally 
entered  upon  is  attempted  to  be  carried  out 
without  the  slightest  deviation,  as  we  learn 
from  Thomas's  testimony,  and  with  the  plan 
fresh  in  bis  mind  as  laid  before  him  by  the 
accused  Thomas,  on  the  same  night,  stated  to 
I^r  BuRLEiCE  what  he  was  going  to  do.  Let 
me  gue  a  portion  of  Buhleigh's  testimony, 
pp.  20i-2 , 

"A.  On  IhaereninKofthB  2l3t  of  Fobritiiry  lastl 
learned  Chat  QeneriU  Ibomaa  had  been  appointed 
S«cretary  of  War  ad  iaSerim.  I  think  while  at  thi 
Metropolitan  Hotel.  I  invited  Mr,  Leonard  Smith, 
of  Leavonnorth.  EanaaB,  to  go  with  me  up  to  his 
houBe  and  see  him.  We  took  a  oarriage  and  went 
up.    I  funnd  the  eonefal  there  setting  ready  to  go 


place  of  amueement    1  told  him  I  would 
tiog  down,  andl!  eat  do  wn  for  a 


id  on 


"Ywld 


retary  of  War.  He  said  be  had;  that  he  had  been 
appointed  that  day,  I  think ;  that  after  leeBivinihia 
appoinlmeDt  from  the  Prosident  ha  went  to  tbe  War 
Office  to  show  bia  authority  or  hia  appointment  tu 
Secretary  Stanton,  and  also  his  order  to  take  possee- 


le  oiileej  tlwtthaBeatetanTen 
apDoaed  ho  wonld  (Its  mm  Vb 
is  penonu  efTenlS  or  his  pnrata  papen 
I  that  effSot;  and  his  r«ily  was    Cerl 


lat  he  anpi 


tepoBsee- 
ee:  LEuiibtquD«acvuknrrauwrj£eatOhini 
led  ho  wonld  lAra  hun  time  to  remove 
""    ■        ' "   private  pBpen,  something 

, SDly  was  'Certainly.'    He 

aam  tfiac  in  a  short  time  the  Secretary  asked  him  if 
he  would  givehim  aeopyofbisorder.  and  be  replied 

no  moie  than  right  to  give  bim  time  to  take  out  bis 

Basumo  the  duties  of  tbe  offloe.  He  remarked  that 
he  shosld  take  possesaion  the  next  morning  at  ten 
o'clock,  wbicli  woHldba  the  22d!  and  I  think  in  that 
conneetiOB  he  stated  that  he  had  iiaaed  some  order 
in  regard  to  tha  obaervanoe  of  the  day:  bnt  of  that 
lamnotqnitosnre.  1  remarked  to  him  that  Isboutd 

he  aaked  me  to  come  in  and  see  him.  I  asked  him 
whore  I  would  find  him.  and  he  aaid  in  the  Seore- 
tary'e  room,  up  stairs.  I  told  him  I  wonld  be  there. 
SaSd  he,  'Be  there  punctual  at  ten  o'clock.'  Said 
L  'You  aro  going  to  take  poraesijion  to-morrow?' 
^e«.'  Said  I,  "SiippoaB  Stanton  ol(jecta  to  it— re- 
siata?'_    'Well,'aiudhe,  'I  expect  to  meet  force  by 

"Mr.  CoHELiNQ.    Bopsatthat. 

"The  WiTBEBS.  I  asked  him  what  he  would  do  if 

force  or  resort  to  force.    Said  I,  'Suppose  he  bars  the 


hinktb 


a  all  tbe  c( 


I  have  not  noticed  the  sending  for  Gen- 
eral Wallace,  the  officer  second  in  command 
of  this  military  department,  after  the  President 
had  failed  in  his  attempted  seduction  of  Gen- 
eral Emory.  I  have  not  noticed  the  frequent 
deciaiatians  of  tbe   cocons^iator    ThonuMt 
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allowing  that  up  to  Ihe  time  this  trial  viae  en- 
tered upou  he  Had  not  desisted,  fi-om  his  pur- 
pose to  possess  himself  of  the  War  Depart- 
meDt ;  that  he  is,  in  violation  of  an;  other  tb^ 
Drj  than  that  he  is,  and  has  been  since  hia 
appointment,  in  perfect  accord  and  agreement 
■withtiie  President,  receifed  into  Cabinet  coun- 
oils  and  official  communication  with  tlie  Pres- 
ident as  Secretary  of  War;  that  he  has  certified 
papers,  one  of  which  is  in  evidence,  as  Sec- 
retary of  War;  and  in  them 'at  least,  if  not 


But,  sirs,  casting  aside  all  evidence  intro- 
duced by  the  prosecution,  and  looking  at  the 
charge  of  conspiracy  in  the  light  of  the  testi- 
mony which  the  answer  fumi^ea,  there  is  left 
ua  but  one  of  two  conclusioua :  either  that  this 
accused  and  General  Thomas  are  folly  sus-' 
tained  ty  the  law  in  what  they  did  and  at- 
tempted to  do,  or  they  are  both  guilty,  and  the 
one  now  on  trial  must  be  convicted. 
.  I  will  not  here  stop  to  notice  the  charges  laid 
'a  article  eighth.     The  offense  does  n 


We  are  brought,  then,  to  notice  article  nintn, 
which  charges  that  the  accused  inatracted  Gun- 
eral  Emory  that  the  act  of  Congress  approved 
March  2,  1367,  was  unconstitutional  and  in 
contravention  of  commisaion  of  the  aaid  Em- 
ory, with  intent  to  induce  him,  in  hia  official 
capacity  as  commander  of  the  militarjr  forces 
of  this  department,  to  violate  the  pionmaaaot 
that  act,  and  with  the  further  intent  thereby '~ 
enable  the  accused  to  prevent  the        '   '' 


ing  the  duties  of  his  office  by  virtne  thereof. 
It  would  be  difficult  to  read  General  Emory's 
testimony  under  thischarge,  if  it  stood  uncon- 
nected with  any  other  evidence,  and  not  con- 
clude that  he  was  sent  for  b^  the  President 
with  a  view  to  counsel  a  violation  of  this  law. 

This  testimony  ia  brief,  and  I  crave  the  in- 
dfilgenee  of  the  court  to  read  it  as  given  upon 
the  record.  General  Emory  was  auraraoned 
bythe  President's  Private  Secretary.  Thenote 
sent  him  and  his  testimony  I  will  now  read. 

General  Emory's  testimony,  pages  227,  228, 
and  229  -.' 

BiBOCTIVE  MlNSlON, 

If  ASaiNQTON.  D.  C,  Febraarv  22,  IS68. 
•  Gknehai,:  TliePreaidentdireotsmetosar  that  ha 
will  be  pleased  to  have  you  call  on  him  as  early  ae 


Very  teapectfull?  and  ti 


WILiSTM 'g.  Moona. 

CniicdSlateiArm!,. 
"Q.  How  eariyclid  yon  call?   A.  I  eallod  irome- 
dlately. 
"Q.  HowearlyintUadoj'?  A.  Itliinkitwasaoout 

""'■  Q.  "^hom  did  yonfind  with  the  Pteaident,  if  aoy- 
hody?    A-  I  found  the  President  alona  when  I  first 

■■  Q.  Will  you  hriTo  the  iindness  to  state, aa  nearly 

sUte  thesubataace  viit,biit  the  woidsloaanvtua- 


lertake  to  state  exactly  The  R^ideat  ask 
if  I  reoollaotBd  a  conv  ersa'ion  he  had  bad  n 
nhen  I  first  took  command  uf  tha  departmi 
tpldbim,tha(I  resiillei.ted  the  fact  of  the  eon 

bean  made.,  I  told  him  no  material  ehangea;  b^ 


baon  made  I . 
.inth  infantry  had 


fall  si 


"■A? 


•iOie 


to  wiuter;  but,  as  an  ofiset  to  that,  iourcomuuiies 
of  the  twelfth  infantry  liad  been  detached  to  MoUi 
Carolina. on  thereiinNt  of  tbecommanderof  that 
district;  that  two  companies  of  aitillery  that  bad 
bean  detached  by  my  predaceasor,  one  of  tham  for 
the  purpose  of  aldinir  in  putting  down  the  Fenian 
difficulties,  had  been  returned  totbeoommand:  that, 
although  the  number  of  oompaniee  had  been  ia> 
creased,  the  Dumerioal  >trengtn  of  tbe  command wae 
veiymnchtltesame,(iaHiDBOutof  an  order  redocip^ 
the  artilteryandinfantiT  companies  from  themasi- 
muni  of  the  war  eatablisbment  to  the  miaimutn  of 
the  peace  aBtabliahment.  Tha  Freaid«it  s^d, '  I  do 
not  refer  to  those  ohaneies.'  I  replied  that  if  be 
wouldatatewbatebNiKCsbere&neata.ai'whoiiude 
the  report  of  the  ohantu,  Mihaps  I  conld  «•  JBOW 
explicit.  HeBaid,'Ir|^WKB^tehBn«ai,wilUn 
a  day  or  two,'  or  Bometblns  to  that  ^bot.  I  told  iia 
I  thouEht  I  could  anuraUmait  nDchangeBhad 
been  made;  that,  nndsr  a  reotnt  taitr  lamed  tu 
theeovernmaatof  tbe  armlw  of  tba  Dnitfd  Stataw 
founded  upon  alawof  GDiigre«a>iUoTdBtsIi>a.to1» 
transm  ittad  thrDOtb  GmnSSraiiltB  the.&RDJiattlfc 

'"'- -.i-.-ji > — "^HiOenwalOj^ 

must  neceelBnly 


.  altonleHMi«ini&OKa< 

sabordlnata  oDoers  must , 

y  dapertmenljthrou(h  me;  tbatlfby 


The  President  asked  me.  '  What  order  do  you  lefar 
to  7'  I  replied,  "To  Order  No.  IT  of  the  series  o! 
1387.'    He  said.  "I  would  like  to.aae  the  order/  and 


i,  and  I  Withdrew  to  the  fai 

t  oilers  and  bacded  i 
lemanhadwit'^' 
rith  the  book  i 


TU 


.Id  take  it 


nation  bill,  and  I  thought  it  not  nolikely  h 
aped  his  attention.  HetooktbeoFderandreaditiBnu 
bserved, '  This  is  not  In  conformity  to  the  Conatito- 
lon  of  thelTnited  States,  that  makes  mc  Co  mmander- 
i-Chief,  or  with  tha  terms  of  your  oommissioii.' 

"  Mr.tloWAKD.  Repeatbislansaaee.if youplease. 

"The  WiTKEa^    X  oaanot  repeat  it  any  neam 

"  Mr.  CosKLiNO.   Bapeatyour  last  ajiswar  louder, 


"IheWrrHESS.  He  said.  'This  is  not  in  aonform- 
ttywith  the  ConatitutJon  of  the  United  States,  whioU 
makes  me  Commander-in-Cliief.  or  with  tbe  terra* 
■  "  '  Irepliad.'Thatia  tha  Mdet 
ved  and  igsued  to  the  Army 


collect  the  exact  words.  B< 


'Am  I  to  nnderstand  that  the  President  of  the  Uni- 
ted Gtat«8  cannot  give  an  order  exeept  throagb  the 
Benerftl  of  tha  Army'  or 'Genera-  "  "'^  ■' 
in  repl^.  that  that 


rough  1 
?'   Ib» 

..._       ._Bssion;tnat  that  was 

n  the.  Army  entertained,  and  I  thonsht 
'  ■   !t  they  were  i       ■■     -^   ■        . .  .^ 


bey  Wtl-O    »      UJIIL,         AltLSUDaiU,       X 

r.  President,  to  say  to  yon  that 
lut  there  was  considerable  dis- 
la  tonhatweretbeabligatiDDS 

— Imyself  oonanlted  one— apd 

uealiy  thaf  we  were  bound  by  the  order,  constitn- 
tional  or  not  constitutional.  The  President  observed 
that  th«  object  of  tha  Ian  WM  evident. 
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"Mr.  Manager  SoTtKE.    Before  y 

bad  been  consulted  ?   A.  Yes. 
"Q.  WhaUid  f an  Btata  on  that  aut 


„. sb!    a.  I  wiU  atftte'it.'  I  stated 'thati 

hsd  consulted  Hr.  Robert  J.  Wnlkai.  in  reply  to 
his  question  as  to  whom  itwaal  had  oooBultea;  and 
I  nnderattind  other  officers  hod  consulted  Mr.  Bicv- 
Esi>Y  Johnson. 

"Q.  Did  ynu  eay  to  him  what  opinion  had  been 
reported  from  thosBoonsnltationB?  &.  latated  be- 
fore that  the  lawyer  that  I  had  conenlted  sUted  to 
me  that  we  were  bound  by  it  undoubtedly :  and  I 
understood  from  some  offioors,  who  I  supposed  bad 
consulted  Hr.  Joassus,  Ibat  be  was  of  the  same 

"'"^  What  did  the 


"Q.  bid  you  then  withdraw?  A.  I  then  withdrew." 
I  have  said  tliat  this  testimon;,  standiDg 
alone,  hearsupon  its  face  proof  of  guilt,  hut  we 
ate  not  ijermitted  to  view  it  from  eo  narrow  a 
Btaud-point.  ItiBillnminedfroni  man;  sources, 
and  is  given  a  significance  not  to  be  misunder- 
stood. There  is  scaroely  a  scene  or  act  con- 
nected with  this  remarkable  drama  of  execu- 
tive usurpation  which  does  notexpl^u  this  at- 
tempt to  alienate  a  gallant  officer  from  his 
General-in-Chief,  and  stamp  it  as  scarcely  lees 
iiifamouE  than  the  attempt  previously  made  to 
alienate  the  General-in-Chief  from  the  whole 
loyal  people  of  the  land. 

Sire,  there  is  not  in  this  the  naked  procura- 
don  to  violate  law,  but  a  treasonable  attempt  to 

Soison  the  mind  of  a  hi^h  Army  officer  to  sow 
issension,  insubordination,  and  treachery  in 
the  Army.  This,  too,  sirs,  from  the  Com- 
mander-in-Chief, Such  conduct  in  an  officer 
or  soldier  is,  by  the  Articles  of  War,  punish- 
able with  death.  Scores  of  soldiers  have  paid 
this  penalty  for  mutinous  conduct  not  half  so 
aggravating.  The  moral  sense  uot  only  of  the 
A^y  bnt  of  the  country  must  be  shoclted  at 
such  an  exhibition  from  a  Chief  Magistrate  ; 
and,  sirs,  I  will  be  pardoned  for  saying  that 
GeneralBmory  never  did  a  more  heroic  act 
than  when  he  spurned  the  treachepous  offer  of 
high  command  which  he  knew  would  await  him 
ehould  he  lendhimselfto  the  conspiracy  already 
batched  by  the  President. 

Now,  sirs,  how  is  this  extraordinary  inter- 
view explained  by  the  accused?  He  says  in  his 
answer  that  his  purpose  was  to  ascertain  what 
changes  had  been  made  in  the  military  affairs 
of  this  department.  That  may  have  been  one 
of  his  motives,  but  is  it  to  be  believed  for  a 
moment  that  this  was  all?  To  do  this  we  must' 
shut  our  eyes  to  ailthe  cumulalire  evidence  in 
this  case.  No  one  was  threatening  to  use  force 
against  Mr.  Johnson.  There  was  no  effort 
being  made  to  ouet  him  from  office  by  force. 
He  had  nothing  to  apprehend  from  the  military 
forces  of  this  Department.  There  was  no  un- 
usual excitement  anywhere  in  the  country  that 
y  for  him  to  marshal  these 


t  necessary  ft 


forces.  The  only  thing,  sirs,  which  he  had 
any  reason  to  apprehend  might  happen  was, 
that  in  the  event  he  persisted  in  his  design  to 
ekecnte  his  order  to  remove  the  Secretary  of 
War,  this  military  force  might  not  be  found 
sabservient  to  his  wishes.  And  here  we  have 
a  key  which  unlocks  hia  treaeonable  designs. 
Here  we  have  his  motive  made  plain  aa  the 
sunlight.  He  could  not,  by  open  confession, 
disclose  more  certainly  what  was  intended  by 
him  when  he  aulnmoned  General  Emory  lo  his 
presence.  It  was  not  a  proper  question  to  ask 
that  officer,  when  upon  the  witness  stand,  what 
he  understood  the  President  to  mean  by  that 
cabalistic  manner  with  which  he  introduced 
the  subject  of  recent  changes  in  the  military 
forces  made  within  a  day  or  two.  That  is  a 
question  for  you,  Senators,  to  answer.  General 
"Emory  could  have  answered  it  but  one  way. 
But  let  us  see  whether  the  turn  which  the  con- 
versation took  does  notof  itself  show  the  lead- 
ing motive  which  the  President  had  in  mind. 
General  Emory  had  responded  fully  as  to  the- 
question  put  him,  and  assured  the  President 
that  there  had  been  no  recent  changes,  and 
could  be  none  (under  the  law  and  orders) 
withont  General  Emory's  first  knowing  it. 
There  the  conversation  ought  to  have  ended 
if  the  President's  answer  is  held  to  disclose 
the  whole  truth.  General  Emory  read  to  him 
the  law  by  which  he  was  guided,  and  the  Pres- 
ident himself  took  it  and  read  it,  and  imme- 
diately observed: 

"ThiaianotinoonformitywiththeConfltitutionof 
the  United  States,  which  makea  me  Oommander-ia- 
Chief,  or  with  the  terms  of  your  oommipaion." 

General  Emory  replied,  speaking  of  the 
order  which  promulgated  that  Jaw  : 

"That  is  the  order  which  you  have  approTod  and 
isaned  to  Cbe  Army  for  onr  EOrernment." 

The  Commander-in-Chief  being  thus  baffled 
by  his  subordinate,  made  this  reply  i 

"Ami  to  undentand  that  the  F'^identof  tba 
Pnitcd  States  cannot  give  an  order  Ktcept  throagh 
theGeneralof  the  Army,  or  General  Grant?" 

This  last  answer  is  a  complete  portraiture  of 
the  President's  motives,  and  his  disappoint- 
ment in  not  finding  in  Emory  a  willing  tool 
through  whom  he  might  prosecute  his  designs. 
To  put  this  in  other  phrase  it  would  read : 

'■Then.  General  Emory.'I  am  to  anderatand  yon 
will  not  obey  myordcrs  unless  I  eommunieate  them 
through  General  Grant?" 

General  Emory  felt  himself  called  upoa  to 
say  that  with  regard  to  this  law  the  Army  wer» 
a  unit.  Of  it's  meaning  the  President  could 
have  no  doubt,  for  after  listening  to  General 
Emory  a  moment  longer,  he  remarked,  with 
apparent  disajipointment  at  the  result  of  the 
interview,  "The  object  of  the  law  is  evident," 
and  they  then  separated. 

'When  we  remeniber  that  this  is  but  one  of 
the  links  in  the  chain  being  forged  by  the  ac- 
cused with  which  to  manacle  the  Secretary  of 
War  and  bind  a  great  department  of  the  Gov- 
ernment to  the  Juggernaut  used  by  him  to 
crush  all    opposition  to  executive    wi!l,   the 
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ofiense  appears  in  bidcous  distinctness.  That 
it  was  s^n  a  link  to  be  thus  used  I  am  forced 
to  believe,  and  I  leave  it  to  await  the  judgment 
of  tills  high  court, 

I  am  disinclined,  after  this  protracted  diS' 
cnssioQ,  to  dwell  at  an;  length  upon  the  tenth 
and  eleventh  articles ;  and  vet  I  tieg^  not  to  be 
understood  as  derogating  from  their  import- 
ance or  their  gravity.  The  aocnsed  ia  here 
chained  not  only  with  improprietiea  and  inde- 
cencies of  speech ;  he  is  not  onlj  called  to 
answer  intemperate,  disgraceful,  incendiary, 
and  riotous  language,  but  he  is  charged  with 
following  up  the  purposes  avowed  in  these 
Bpeecbes  hj  overt  acts  looking  directly  to  the 
obstruction  of  the  laws  which  he  had  sworn  to 
take  care  shonld  be  faithfully  executed.  If 
the  conduct  of  this  accused,  in  hisofScial  capa- 
city, in  word,  act,  and  deed,  has  not  shown 
conclusively  his  guilt  under  both  of  these  arti- 
cles then  there  could  be  no  proof  adduced, 
however  strong,  that  would  be  ibfficient. 

The  probf  does  show  his  nnlawful  attempt 
to  obstruct  the  laws  as  therein  charged.  I  will 
not  again  do  more  than  to  ask  your  examina- 
tion of  the  facts  proved  and  fonnd  in  the  re- 
corded testimony,  which  shows  how  eagerly  he 
entered  upon  the  dangerous  business  of  ob- 
atrueling  and  deffing  the  laws  of  the  tountry. 
As  to  his  speeches,  upon  which  the  tenth  ar- 
ticle is  based,  look  at  them,  read  them  ;  there 
they  stand  in  history  as  a  monument  of  his 
everlasting  disgcace.  The  great  labor  of  explain- 
ing and  justifying  such  speeches  and  conduct  is 
certainly  in  able  hands.  It  is  defended  and 
justified  as  one  of  the  gi'cat  privileges  of  the 
Resident  of  the  United  States  to  be  guilty  of 


of  the  whole  people.    It  is  for 

them  to  show  how  far  the  liberty  of  indecent 
speech  inahighofEoial  maybe  indulged  before 
it  reaches  that  unwarrantable  license  where  the 
only  power  than  can  loiH  step  in  and  correct 
the  wrong.  The  idea  that  a  President  may  so 
deMean  himself  by  indecent  speech  as  to  make 
him  a  scoff  and  byword,  and  place  himself  so 
low  in  lie  moral  scale  that  none  "would  stoop 
to  touch  his  loftiest  thought,"  and  yet  not  be 
guilty  of  such  misdemeanors  as  would  call  for 
the  very  action  we  have  taken,  is  beyond  my 


"0  judgment,  thou  art  Had  to  brutiBli  beaata, 
And  men  have  lost  their  reaaon." 
The  defense  have  not,  by  their  evidence, 
contradicted  what  we  have  proven,  but  have 
only  strengthened  our  case.     There  has  been 
no  proof  adduced  on  the  part  of  the  defendant 
that  either  willjustify  or  excuse  his  unlawful 
acts.     The  evidence  of  General  Sherman,  and 
all  others  put  on  the  stand  by  the  defense, 
only  make  nis  guilt  the  move  manifest.     The 
attempt  by  documentary  evidence  to  prove 
practice  of  the  Government  to  justify  his 


removals  proved  have  been  made  under  some 
existing  law,  either  the  laws  of  1789,  1795, 
1820,  1856,  or  some  authority  in  law  upon 
which  the  act  was  based.  But  suppose  every 
other  Administration  had  violated  the  law, 
would  that  justify  the  violation  of  a  positive 
enactment  making  its  violation  a  crime  or  mis- 
demeanor? CertMnly  not.  If  so,  a  murderer 
might  justify  his  murder  on  the  grounds  that 
murders  were  common  in  the  conntry  from  the 
commencement  of  the  Governraeat  tothepres- 
ent  time.  Even  the  advice  of  his  Cabinet 
cannot  excuae  him.  By  advising  a  crime  they 
cannot  shield  their  chief,  but  may  be  impeach- 
able themselves  for  advising  a  disobedience  of 
law.  But  it  is  all  of  record,  and  I  will  not  pur- 
sue it  ftirther.  We  have  laid  bare  his  offenses. 
In  all  Uiat  has  been  proven,  or  aught  of  his 
conduct  since  President,  which  iu  a  matter  of 
history,  there  is  not  to  be  found  n  good  motive 
for  his  conduct.  He  is  found  without  any  of 
the  elements  necessary  to  fit  bi-ji  for  any  offi- 
cial position. 

Goodness,  clemency,  and  a  proper  liberality 
should  be  among  the  virtues  that adorna  Chief 
Magistrate,  With  the  aid  of  these  he  should 
be  able  to  greatly  assist  in  the  amelioration  of 
the  condition  of  the  whole  people.  The  chief 
end  of  ail  his  actions  should  be  to  promote 
peace,  safety,  prosperity,  and  happiness  tothe 

This  was  the  idea  of  the  heathen  philoso- 
phers; they  defined  a  good  prince  as  "one  who 
endeavors  to  render  his  subjects  happy;"  "and 
a  tyrant,"  on  the  contrary,  "one  who  only 
aims  at  his  own  private  advantage." 

An  example  of  the  first  we  had  in  the 
lamented  Lincoln,  and  of  the  latter  in  Mr. 
Johnson. 

Mr.  Lincoln  was  endowed  with  one  of  the 
most  genial  souls  that  Heaven  ever  gave  to  man 
and  an  intellect  of  most  wonderful  power.  Hia 
apprehension  was  quick,  his  judgment  sound, 
his  conclusions  correct.  Hia  mind  was  suffi- 
ciently capacious  io  comprehend  all  the  vast 
range  of  thought  to  which  occasion  gave  scope. 
He  met  the  critical  hour  of  duty  to  his  country 
like  a  statesman  and  a  man.  He  sustained 
loyalty  and  gave  all  his  strength  in  crushing 
treason.  Instead  of  denouncingyour  Congress, 
he  consulted  and  advised  with  them  for  the 
good  of  the  country.  Instead  of  vetoing  every 
Taw,  he  aided  and  assisted  in  giving  them  force. 
Instead  of  openly  violatins  the  plain  provisiona 
of  your  enactments,  he  executed  them  faith- 
fully, as  was  his  duty. 

How  a  Government  is  to  be  administered 
while  peace  is  smiling  is  one  thing,  and  how 
it  is  to  be  administered  amid  .the  horrors  of 
war  is  quite  another  thing.  Mr.  Lincoln  had 
wants  hourly  multiplying  upon  his  hands  that 
before  or  since  were  nnheard  of.  The  diffi- 
cultJes  with  which  the  war  on  our  hands  was 
complicated  were  almost  interminable;  but 
with  each  new-found  difficulty  he  fonnd  mew 
strai^h,  hope,  and  energy,  until  all  ohstaBlea 
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e  and  the  war  ended.  But  at  the 
very  dawn  of  the  natioa'a  new  hirlh,  resting 
from  bis  la,bors  and  contemplating  that  peace 
that  was  then  breakiag  through  the  dark,  angr; 
clouds  of  war,  he  fell  by  the  hand  of  an 

Yes,  his  sun  has  set  forever.  Loyalty's 
gentle  voice  can  no  longer  wake  thrilla  of  joy 
along  the  tuneless  chords  of  his  moldenng 
heart.  Tet  the  patriots  and  lovers  of  liberty, 
who  still  linger  on  tlie  shore  of  time,  rise  and 
bless  his  memory;  and  millions  yet  unborn 
will  m  after  times  rise  up  to  deplore  his  fate 
and  cherish  aa  a  household  wort 


Mr,  President 

that  linger  behind  will  rise  np  and  bl __ 

memory  of  Andrew  Johnson?  Who  will  in 
after  times  rise  op  to  deplore  the  fate  that  now 
surely  awaits  him?  Who  will  cherish  as  a 
household  word  his  dishonored  name?  None, 
nonej  Mr.  President;  no,  not  onel  No,  sir; 
the  virtues  that  should  adorn  a  Chief  Hagis- 
trate  £ed  on  the  induction  of  this  criminal  into 
that  high  office.  Insadness  and  sorrow  didtjie 
people  witness  this  man  succeed  to  the  execu- 
tive chair — not  b;  their  sponlaneu as  voice,  not 
by  their  free  accord,  but  by  the  miaiatration  of 
the  murderer's  missive.  They  witnessed  him, 
who  had  acquired  power  by  such  a  aorrowfiil 
and  inauspicious  chance,  bending  blindly  to  the 
behests  of  those  whose  adherents,  if  not  they 
themselves,  had  lately  been  in  rebellious  arms 
against  that  Constitution  which  he  had  sworn 
tpprotectandmaintain.  Theyaawhim,  flushed 
with  arrogance  and  pride,  despise  the  warnings 
of  the  people  and  deride  the  mandates  of  their 
legislators.  When  an  act  of  the  legislative 
department  of  the  Government  would  notinure 
to  his  advantage  politically  they  saw  him  openly 
violate  and  trample  it  under  foot.  When  loy- 
alty was  supported  and  peace  attempted  to  bo 
perpetuated  they  saw  him  disregard  their  will 
and  throw  all  manner  of  obstructions  in  the 

When  the  officers  of  the  Government  would 
not  bend  the  knee  and  cry  "  great  and  good 
prince,"  they  saw  him  attempt  to  hurl  them 
from  his  courts.  When  the  commander  of  the 
Army  would  not  do  his  bidding  they  have  seen 
him  conspire  to  destroy  his  good  name  and 
fame  before  the  country.  When  the  country 
was  at  ease  they  have  seen  him  give  it  grief 
aad  pain.  When  at  peace  and  rest  they  have 
seen  his  attemptto^veitrevolutionand blood. 

They  saw  him  with  aruthless and  heavy  hand 
attempt  to  seize  the  nation's  purse  and  the 
nation's  sword,  and  thus,  by  clutching  in  his 
longing  grasp  all  tho  otlributes  of  power,  place 
himself  in  a  condition  where  he  might  with 
safety  announce  his  views  and   enforce  his 

They  felt  the  weight  of  his  great  office  fell 
Uke  an  enshrouding  pall  over  a  suffering  peo- 
ple. They  marked  with  alarm  and  consterna- 
tioD  his  rapid  strides  to  t^at  point,  where  hig  ' 


sway  would  Eave  been  autocratic  and  his  rei^ 
irresistible.  It  was  not  alone  by  forcelhat  this 
was  to  be  accomplished.  By  appeal"  which 
were  designing,  and  all  the  more  daogeroaa 
because  of  apparent  candor,  he  drew  to  him 
the  careless  and  unsuspecting.  By  pledges. 
all  the  more  reprehensible  because  of  plighted 
honor,  he  soothed  the  suspicions  of  the  cau- 
tious and  the  wise.  iBy  profuse  disposition  of 
rewarda  in  his  hands  he  gained  the  mercenary 
and  attracted  the  unscrupulous ;  and  where, 
the  pliant  arts  of  flattery  and  persuasion  failed 
to  accomplish  his  intended  views,  by  the  stern 
show  of  his  power  and  authority  he  awed  the 
timid  and  overbore  the  weak. 

These,  sirs,  we  have  manifested.  If  by  our 
proof  n(e  have  made  aught  manifest.  And  to 
all  this  what  does  he  reply?  That,  though  his 
acts  were  baS,  his  motives,  were  good;  that, 
though  his  course  was  unlawful,  his  heart  was 
well-meaning;  that  he  trampled  on  the  law  in 
order  that  he<might  uphold  the  law;  that  he 
disregarded  his  oath  the  better  to  enable  him 
to  keep  it.  When  we  ask  him  why  he  set  aside 
the  law  of  the  land  he  replies  that  it  was  be- 
cause it  was  opposed  to  the  Constitution  of  the 
land;  and  when  weagain  inquire  as  to  the  Con- 
stitution of  the  land  we  are  assured  that  it  is 
his  prerogative  to  construe  it  even  in  violation 
of  the  laws  of  the  land,  Havel  stated  this  be- 
yond the  line  of  his  defense?  Have  I  wronged 
him  by  one  adjust  description  of  bis  conduct 
or  his  claim?  If  not,  shall  this  state  of  things 
longer  exist?  Shall  we  snap  the  chains  that 
bind  us  or  continue  in  them  longer?  Shall  we 
vindicate  the  law  or  crouch  at  the  usurper's 
frown?    Shall  we  vindicate  to-day  the  prinoi- 

81e  that  underlies  the  very  foundation  of  this 
rovemment  or  allow  the  laws  to  be  trampled  ' 
under  foot  at  the  will  of  every  tyrant? 

It  is  a  fundamental  principle  of  this  Oovern- 
taent  that  there  shall  be  a  known  rule  and  laiv 
by  which  not  only  the  conduct  of  the  citizen, 
but  all  ofhcers,  including  the  Chief  Magistrate 
of  the  nal»on,  shall  beregulated  and  governed. 
This  is  a  Government  ofHaws  and  not  of  mep. 
It  is  this  principle  wltich  distinguishes  this  re- 
publican form  of  Government  of  ours ftom  the 
monarchies  of  the  Old  World. 

I  repeat,  sirs,  this  is  a  Government  of  laws 
and  not  of  men.  Never  before,  I  believe,  wag 
it  known  in  this  enlightened  country  that  the 
■      headof  the  nation  had  the  arrogance 


. ,  .  ,  ider  the  smiles  of  that  merciful 
Providence  who  had  watched  over  and  guided 
the  destinies  of  the  people,  we  have  hitherto 
been  exempt,  and  I  trust,  in  God  shall  here- 
after continue  to  be,  from  the  affliction  of  that 
most  direful  scourge,  a  Chief  Executive  with 
full  discretionary  powers  to  execute  a  law  or 
declare  it  unconstitutional  at  will.  It  is  not 
that  which  pleaseth  nor  that  which  is  most  con- 
sonant with  the  humor  and  inclination  of  the 
President,  but  the  Im,  which  should  be  ^e 


>y  Google 


m 


nile  of  his  condtiet.  Ifrast,  sirs,  that  the  time 
will  never  again  come  in  the  history  of  Ihia 
nalioii  when,  by  elevation  to  the  Presidency, 
any  one  will  become  so  infatuatedas  to  imagine 
himself  independent  of  that  rule,  or  to  set  up 
his  own  private  judgment  or  opinions  as  the 
only  standard  by  wnich  he  will  he  guided  or 
governed.  Then,  sirs,  whether  we  shall  in  the 
future  witness  this  attempt  in  other  Executives 
depends  upon  your  decision  upon  the  issues  iu 
this  case  involved.  Being  the  grand  tribunal 
from  which  there  can  be  no  appeal,  you  should 
reflect  the  law  and  the  testimony. 
e  stream  of  public  justice  should  flow 
gently  along,  undisturbed  by  any  false  pretense 
on  the  part  of  the  defendant  or  false  sympathy 
upon  your  part.  The  President  should  not  be 
pennitted  to  play  the  necromancer  with  this 
Senate  as  he  did  with  the  country  throagh  the 
law  department  of  the  executive  branch  of  the 
Government,  whereby  he  raised  a  tempest  that 
he  himself  conld  not  control.  Well  might  he 
have  exclaimed  i 

"  I  am  the  rider  of  the  wind. 

The  stirrer  of  the  storm: 
The  burncsDB  I  left  bahind 

Is  yet  with  lightuiag  warm." 
Bat,  thanks  to  the  wisdom  of  our  far-seeing 
patriot  sires,  you.  Senators,  are,  by  our  Con- 
stitution, made  the  great  power  that  shall  calm 
the  tempest  and  «o  direct  the  lightning  that 
its  BtrokeB  shall  be  warded  off  from  tha  peo- 
ple and  fall  only  upon  the  head  of  their  op' 
pressor. 

Yea,  Senators,  we  fervently  hope  and  confi- 
dently rely  upon  yon  to  calm  the  Bttirm,  and 
prevent  the  Temple  of  Liberty  being  dashed  to 
earth  by  the  hurricane.  We  cannot,  will  not 
believe  that  we  are  or  will  be  mistaken  in  those 
in  whom  we  now  place  our  trust.  Methinks  I 
'hear  a  voice  coming  up  from  the  lowly  pillows 
of  patriotism's  iminortai  marlyra,  saying,  "Be 
of  good  cheer,  all  will  jet  be  well."  We  can- 
not, will  not  believft  that  the  respondent's  un- 
just appeals  will  av^il  him  now.  Ho  appeals 
t^  the  truth  of  history  to  vindicate  him  in  the 
acts  of  ibrraer  Executives;  but  truth  itself 
rises  up  from  the  midst  of  the  mass  of  testi 
mony  here  addticed,  and  says,  even  in  thif 
-appeal,  he  has  polluted  God's  holy  sanctuary : 
and  when  on  justice  he  relies  to  protect  him, 
and  lift  him  up  out  of  his  difficulties,  justice 
Gomes  forward  in  all  her  majesty  and  declares 
that  he  has  not  only  traifapied  the  laws  of  man 
bat  of  God  under  foot.  When  he  indirectly 
.  asks  that  the  mantle  of  charity  shall  by  you  be 
thrown  over  his  shortcomings  and  violations 
of  law  clemency  steps  forward,  and  with  a 
loud  voice  cries,  "  Forbearance  has  ceased  to 
be  a  virtue ; "  "  Mercy  to  this  criminal  would 
be  cruelty  to  the  State." 

From  the  14th  day  of  April,  1865,  to  this 
day,  as  shown  by  the  testimony,  he  has  been 
consistent  only  with  himself  and  the  evil  spirits 
of  his  Administration.  False  to  the  people  who 
teok  him  from  obscurity  and  conferred  on  him 


splendor ;  who  dug  him  from  that  oblivion  to 
which  he  had  been  consigned  by  the  treasob 
of  his  State,  and  gave  him  that  distinction 
which,  as  disclosed  by  bis  subsequent  acts,  he 
never  merited  and  has  so  fearfully  scandalized, 
disgraced,  and  dishonored;  false  to  the  memory 
of  him  whose  death  made  him  President ;  ialse 
to  the  principles  of  our  contest  for  national 
life :  Ialse  to  the  Constitution  and  laws  of  Ihfe 
land  and  his  oath  of  ofSce ;  filled  with  all 
vanity,  lust,  and  pride;  substituting,  with  the 
most  disgusting  self-complacency  and  ignor- 
ance, his  own  coarse,  brutalized  will  for  the 
will  of  the  people,  and  substitnting  his  vul^, 
vapid,  and  ignorant  utterances  for  patriotism, 
statesmanship,  and  faithful  public  service,  he 
has  completed  his  circle  of  high  crimes  and 
misdemeanors ;  and,  thanks  to  Almighty  God, 
by  the  imbedded  wisdom  of  our  fathers  found 
in  the  Constitution  of  onr  country,  he  stands 
to-day,  with  all  his  crimes  upon  his  head, 
uncovered  before  the  world,  at  the  bar  of  thia 
the  most  august  tribunal  on  earth,  to  receive 
the  awful  sentence  that  awaits  him  as  a  fitting 
punishment  for  the  crimes  and  misdemeanors 
of  which  he  stands  impeached  by  the  House 
of  Representatives,  in  tiie  name  and  on  behalf 
of  all  the  people. 

Here,  Senators,  we  rest  our  case;  here  we 
leave  the  great  criminal  of  the  age.  In  your 
hands,  as  wisely  provided  by  the  charter  of 
liberties,  this  offender  against  the  Consta- 
an,  the  laws,  liberty,  peace,  and  public 
decency  of  our  country-is  now  left  to  be  finally 
and,  in  the  name  of  all  the  people,  we  humbly 
trast,  disposed  of  forever,  in  snch  manner  as 
no  more  to  outrage  the  memories  of  an  heroic 
and  illustrious  past,  nor  dim  the  hopes,  ex- 
pectations, and  glories  of  the  coming  future, 
jet  us,  we  implore  yon,  no  more  hear  his  re- 
bounding footfalls  in  the  temple  of  Americiin 
constitutional  liberty,  nOr  have  the  vessels  of 
the  ark  of  the  covenant  of  our  fathers  polluted 
by  his  unholy  hands.  Let  not  the  blood  of  a 
half  million  of  heroes  who  went  to  their lieatha 
on  the  nation's  batUe-Belds  for  the  nation's 
life  cry  from  tha  ground  against  us  on  account 
of  the  crimes  permitted  by  us,  and  committed 
by  him  whom  we  now  leave  in  your  -hands. 
Standing  here  to-day  for  the  last  time  with 
my  brother  Managers,  to  take  leave  of  this 
case  and  this  great  tribunal,  I  am  penetrated 
and  overwheltned  with  emotion.  Memory  is 
busy  with  the  scenes  of  the  years  which  hare 
intervened  between  March  4,  18G1,  and  this 
day.  Our  greet  war,  its  battles  and  ten  thou- 
sand incidents,  without  mental  bidding  and 
beyond  control, 
before  ' 


n  fall  in  battle 


panoramic! 
eof  those  whom 

disease  in  hospital 


.,.j,  ..   — -  of  woands  . 
fer  from  home  and  the  loved 
no  more  until  the  grave  gives  up  its  dead,  have 
I  endeavored  to  discharge  my  numble  part  in 
this  great  trial. 
The  world  in  after  times  will  read  the  history 
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of  the,  administration  of  Andrew  Johnson  as 
an  illustration  of  the  deptb  to  which  political 
and  official  per6dy  can  descend.  Amid  the  un- 
healed ghastly  Bears  of  war;  surrounded  by 
the  weeds  of  widowhood  and  cries  of  orphan- 
age ;  associating  with  and  sustained  bj  the 
soldiers  of  (he  Kepublic,  of  whom  ftt  one  time 
he  claimed  to  be  one ;  surrounded  by  the  men 
who  had  sap  ported,  aided,  and  cheered  Mr.  Lin- 
coln throughthedarltesthoursand  sorest  trials 
of  his  sad  yet  immortal  administration— men 
nhose  lives  had  been  dedicated  to  the  cause 
of  justice,  iaw,  and  uniyersal  liberty — the  men 
who  had  nominated  and  elected  him  to  the 
second  office  in  the  nation  at  a  time  when  he 
scarcely  dared  visit  his  own  home  because  of 
the  traitorous  instinotsofhisown people;  yet, 
asshownbyhisoEBcialactSj  messages,  speeches, 
conversations,  and  associations,  almost  from 
the  time  when  the  blood  of  Lincoln  was  warm 
on  the  floor  of  Ford's  theater,  Andrew  John- 
son was  contemplating  treason  to  all  the  fresh 
fraita  of  the  overthrown  and  crushed  rebel- 
lion, and  an  afSliation  nith  and  a  practical 
official  and  hearty  sympathy  for  those  who  had 
cost  hecatombs  of  slain  citizens,  billions  of 
treasure,  and  an  almost  ruined  country.  His 
great  aim  and  purpose  has  been  to  subvert 
law,  usurp  authority,  insult  and  outrage  Con- 
gress, reconstruct  the  rebel  S^tates  in  the  in- 
terests of  treason,  insult  the  memories  and 
resting-places  of  our  heroic  dead ;  outrage  the 
feelings  and  deride  the  principles  of  the  living 
men  who  aided  in  saving  the.  Union,  and  de- 
liver all  snatched  from  wreck  and  ruin  into 
the  hands  of  unrepentent,  hut  by  him  pardoned, 
traitors. 

JBut,  all  honor  to  the  servants  of  a  brave  and 
loyal  people,  he  has  been  in  strict  conformity 
to  the  Constitution  arrested  in  his  career  of 
crime,  impeached,  arraigned,  tried,  and  here 
awaits  your  sentence.  We  are  not  doubtful 
of  your  verdict.  Andrew  Johnson  has  long 
since  been  tried  by  the  whole  people  and  found 
guilty,  and  you  can  but  con&rm  tJiat  judgment 
already  pronounced  bj  the  sovereign  Ameri- 

Henceforth  our  career  of  greatness  will  be 
nnimpiBded.  Rising  from  our  baptism  of  fire 
and  bl'ood,  purified  by  our  sufferings  and  trials 
under  the  approving  smiles  of  Heaven,  and 
freed,  as  we  are,  from  the  crimes  of  oppression 
and  wrong,  the  patriot  heart  looks  outward  and 
onward  for  long  and  ever-increasing  national 
prosperity,  virtue,  and  happiness. 


Mr.  PnBSipBNT,  Sen ATORS :  The  importance 
of  this  occasion  is  due  to  the  unexampled  cir- 
cumstance that  the  Chief  Magistrate  of  the 
principal  Republic  of  the  world  is  on  trial  upon 


occa^on  is  due  to  the  circumstance  tJiat  this 


trial  is  a  new  test  to  our  public  national  virtue  - 
and  also  of  the  strength  and  vigor  of  popular 
government.  The  trial  of  a  great  criminal  is 
not  an  extraordinary  event,  even  when  fol- 
lowed by  conviction  and  the  severest  penalty 
known  to  the  laws.  This  respondent  is  not  to 
be  deprived  of  life,  liberty,  or  property.  The 
object  of  this  proceeding  is  not  the  punishment 
of  the  offender,  hut  the  safety  of  the  State.  As 
the  dally  life  of  the  wise  and  just  magistrate 
is  an  example  for  good,  cheering,  encouraging, 
and  strengthening  all  others,  so  the  trial  and 
conviction  of  a  dishonest  or  an  unfaithful 
officer  is  a  warning  to  all  men,  and  especially 
to  such  as  occupy  places  of  public  trust. 

The  issues  of  record  between  the  House  of 
Representatives  and  Andrew  Johnson,  Presi- 
dent of  the  United  States,  are  technical  and 
limited.  We  have  met  the  issues,  and,  as  we 
believe,  maintained  the  cause  of  the  House  of 
Eepresentatives  by  evidence  direct,  clear,  and 
conclusive.  Those  issues  require  you  to  ascer- 
tain and  declare  whether  Andrew  Johnson, 
President  of  the  United  States,  is  guilty  of 
high  crimes  and  misdemeanors  as  set  forth  in 
the  several  articles  of  impeachment  exhibited 
against  him,  and  especially  whether  he  has 
violated  the  laws  or  the  Constitution  of  the 
country  in  the  attempt  which  he  made  on  the 
21st  of  February  last  to  tamove  Edwin  M. 
Stanton  from  the  office  of  Secretary  for  the 
Department  of  War,  and  to  appoint  Loreaao 
Thomas  SecretaJ^"  of  War  ad  tntenm. 

These  are  the  issues  disclosed  bythe  record. 
Tbey  appear  in  the  statement  to  be  limited  in 
their  nature  and  character ;  but  your  final  ac- 
tion thereon  involves  and  settles  questions  of 
public  policy  of  greater  magnitude  than  any 
which  have  been  considered  in  the  political  or 
judicial  proceedings  of  the  country  since  the 
adoption  of  the  Constitution. 

Mr.  Johnson  attempts  to  defend  his  conduct 
in  the  matter  of  the  removal  of  Mr.  Stanton  by 
an  assertion  of  "the  power  at  any  and  all  times 
of  removing  from  office  all  executive  officers  for 
cause  to  be  judged  of  by  the  President  alone." 

This  claim  manifestly  extends  to  the  officers 
of  the  Army  and  of  the  Navy,  of  the  civil  and 
the  diplomatic  service.  He  thus  assumes  and 
demands  for  himself  and  for  all  his  successors 
absolute  control  over  the  vast  and  yearly  in- 
creasing patronage  of  this  Government.  This 
claim  has  never  been  before  asserted,  and 
surely  it  has  never  been  sanctioned  ;  nor  is 
there  a  law  or  usage  which  furnishes  any  ground 
for  justification,  even  the  least. 

Heretofore  the  Senate  has  always  been  con- 
sulted in  regard  to  appointments,  and  during 
the  sessions  of  the  Senate  it  has  always  been 
consulted  in  regard  to  removals  from  office. 
The  claim  now  made,  if  sanctioned,  strips  the 
Senate  of  all  practical  power  in  the  premises, 
and  leaves  the  patronage  of  office,  the  revedues 
and  expenditures  of  the  coantry  in  the  hands 
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I  confirmed  may  be  removed  frofti  his  ol 
at  once  without  the  advice  and  conaent  of  the 
Senate?    If  this  ciaini  shall  he  conceded  the 
President  is  clothed  with  power  to  remove  every 
person  who  refuses  to  become  his  instrument. 

An  evil-minded  President  may  remove  all 
lojai  and  patriotic  officers  from  the  Army,  the 
Navy,  the  civil  and  the  diplomatic  service,  and 
nominate  only  hia  adherents  and  friends.  None 
hut  his  friends  can  remain  in  office;  none  but 
bis  friends  can  be  appointed  to  office.  What 
security  remains  for  the  fidelity  of  the  Army 
and  the  Navy?  What  security  for  the  collec- 
tion of  the  public  revenues?  What  account- 
ability remains  in  any  branch  of  the  public 
service?  Every  public  officer  is  henceforth  a 
mere  dependent  upon  the  Executive.  Here- 
tofore the  Senate  could  say  to  the  President, 
"You  shall  not  removeafaithful/honest  public 
officer."  Tliispowerthe  Senate  has  possessed 
and  exercised  for  nearly  eighty  years,  under 
and  by  virtue  of  express  authority  granted  in 
the  Constitution.  Is  this  authority  to  be  sur- 
rendered? Is  this  power  of  the  Senate,  this 
prerogative  we  may  almost  call  it,  to  be  aban- 
doned? Has  the  country,  has  the  Senate,  in 
the  exercise  of  its  legislative,  executive,  or  judi- 
cial functions,  fully  considered  these  broader 
and  graver  issues  touching  and  affecting  vitally 
our  institutions  and  system  of  government? 

The  House  of  Eepresentatives  has  brought 
Andrew  Johnson,  President  of  the  United 
StSites,  to  the  bar  of  this  august  tribunal,  and 
has  here  chained  him  with  high  crimes  and 
misdemeanors  in  office.  He  meets  the  charge 
by  denying  and  assailing  the  ancient,  un- 
doubted, constitutional  powers  of  the  Senate. 
This  is  the  grave,  national,  historical,  consti' 
tntional  issue.  When  you  decide  the  issues 
of  record,  which  appear  narrow  and  technical, 
jou  decide  these  greater  issues  also. 

yThe  Managers  on  the  part  of  the  House  of 
Representatives,  as  time  and  their  abilities 
may  permit,  intend  to  deal  with  the  criminal 
and  with  these  his  crimes,  and  also  to  examine 
the  constitutional  powers  of  the  President  and 
of  the  Sqiate.  I  shall  first  invite  your  atten- 
tion. Senators,  to  the  last- mentioned  topics. 

It  is  necessary,  in  this  discussion,  to  con- 
sider the  character  of  the  Government,  and 
especially  the  distribution  of  powers  and  the 
limitalious  placed  by  the  Constitution  upon  the 
■  e,  judicial,    and    legislative   depart- 


The  tenth  amendment  to  the  Constitution 
provides  that  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the 
States  respective! J',  or  to  the  people." 

This  provision  is  not  to  be  so  construed  as 
to  defeat  the  objectaQjrwbich  the  Constitution 


itself  was  established;  and  it  follows,  neces- 
sarily, that  the  three  departments  of  the  Gov- 
ernment possess  sufficient  power  collectively  to 
accomplish  those  objects- 
It  will  be  seen  from  an  examination  of  the 


ence  in  the  phraseology  employed,  and  that  the 
legislative  branch  alone  is  intrusted  with  dis- 
cretionary authority.  The  first  section  of  the 
first  article  provides  that ' '  aU  legislative  powers 
'herein granted abaill  he  rested  ia  a  Congress  of 
the  United  States,  which  shall  consist  of  a 
Senate  and  House  of  RepresentatJves, " 

Tile  first  section  of  the  second  article  pro- 
vides that  "  executive  power  shall  be  vested  in 
aPresident  of  the  United  States  of  America;" 
and  the  first  section  of  the  third  article  pro- 
vides that  "  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish." 
The  words  "herein  granted,"  as  used  in  the 
first  section  of  the  first  article  of  the  Constitu- 
tion, are  of  themselves  words  of  limitation  upon 
the  legislative  powers  of  Congress,  confining 
those  powers  within  the  authority  expressed  in 
the  Constitution.  The  absence  of  those  words 
in  the  provisions  relating  to  the  executive  and 
judicial  departments  does  not,  as  might  at  first 
besupposBUjjustify  the  inference  that  unlimited 
authorityis  conferred  upon  those  departments. 
An  examination  of  the  Constitution  shows  that 
the  executive  and  judicial  departments  have 
no  inherent  vigor  by  which,  under  the  Con- 
stitution, they  are  enabled  to  perform  the  func- 
tions delegated  to  them,  while  the  legislaijve 
department,  in  noticeable  contrast,  is  clothed 
with  authority  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  powers,  and  all  other 
pMoers  vested  by  this  Gonstitution  in  the  6oo- 
ernment  of  Ike  Untied  Utatea,  or  any  depart- 
merd  or  officer  thereof." 

By  virtue  of  this  provision  the  Constitution 
devolves  upon  Congress  the  duty  of  providing 
by  legislation  for  the  full  execution  not  only  of 
the  powers  vested  in  Congress,  but  also  of  pro- 
viding by  legislation  for  the  execution  of  those 
powers  which,  by  the  Constitution,  arrested 
in  the  executive  and  judidal  departments. 
The  legislative  department  has  original  power 
derived  from  the  Constitution  by  which  it  can 
set  and  keep  itself  in  motion  as  a  branch  of  fhe 
Government,  while  the  executive  and  judicial 
departments  have  no  self-executing  constitu- 
tional capacit;^!  but  are  constantly  dependent 
upon  the  legislative  department.  Nor  does 
it  follow,  as  might  upon  slight  attention  be 
assumed,  that  the  executive  power  given  to  the 
President  is  an  unlimited  power,  or  that  it  an- 
swers or  corresponds  to  the  powers  which  have 
been  or  may  be  exercised  by  the  executive  of 
any  other  Government.  The  President  of  the 
United  States  is  not  endowed  by  the  Constitu- 
tion with  the  executive  power  which  was  pos- 
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sessed  by  Henry  VIII  or  Queen  Elizabeth,  or 
by  any  ruler  in  any  otfier  country  or  time,  but 
only  wili  the  power  expressly  eranted  to  him 
by  t'he  Constitution  and  with  such  other  powers 
affhaye  been  conferred  upon  him  by  Congress 
for  the  purpose  of  carrying  into  effect  the 
powers  which  are  granted  to  the  President  by 
the  Constitution.  Hence  it  may  he  asserted 
that  whenever  the  President  attempts  to  eser- 
eiae  any  power  he  roust,  if  his  rignt  be  ques- 
tioned, find  a  specific  authority  in  the  Gonsti- 
tytion  or  laws.  By  the  Consfitution  he  is' 
Commander-in-Chief  of  the  Army  and  Navy ; 
but  it  is  lor  Congress  to  decide,  in  the  first 
place,  whether  there  shall  bean  Army  or  Navy, 
and  the  President  mast  oommiind  the  Array  or 
Navy  as  it  is  created  by  Congress,  and  subject, 
as  is  every  other  officer  of  the  Army  and  Navy, 
to  such  rales  and  regulations  as  Congress  may 
from  time  to  time  establish. 

The  President  "may  require  the  opinion  in 
writing  of  the  principal  officer  in  each  of  the 
Executive  Departmenta  upon  any  subject  re- 
lating to  the  aulies  of  their  respective  offices," 
but  the  executive  offices  themselves  are  created 
by  Congress,  and  the  duties  of  each  officer  are 
prescribed  by  law.  In  fine,  the  power  to  set 
the  Government  in  motion  and  to  keep  it  in 
motion  is  lodged  exclusively  in  Congress  un- 
der the  provisions  of  the  Conatitution. 

By  our  system  of  Government  the  BOvereigntj 
is  in  the  people  of  the  United  States,  and  that 
Borereigaty  is  folly  expressed  in  the  preamble 
to  the  Constitution.  By  the  Constitution  the 
people  have  vested  discretionary  power — lim- 
ited, it  is  true — in  the  Congress  ot  the  United 
St|^s,  while  they  have  denied  to  the  execu- 
tive and  judicial  departments  all  discretionary 
or  implied  power  whatever. 

The  nature  and  extent  of  the  powers  con- 
ferred by  the  Constitution  upon  Congress  have 
been  clearly  and  fully  set  forth  by  the  Supreme 
Court.  (acCuHoch  vs.  The  Staterof  Maryland, 
4  Wheaton,  pp.  409  and  420.)  The  court, 
in  speaking  of  the  power  of  Congress,  say: 

"The  Government,  which  has  a  right  to  do  an  aet, 
and  hna  imposed  on  it  the  dat^  of  performing  that 
act,  must.  KJiDordiaK  to  the  diutatea  of  reuaon,  be 
allowed  to  select  the  meaDS." 

Again,  they  say : 


D  of  the  CoaBtitotian  must  allow  to  tie 

%l  Leoitt^nrt  that  dlmetion,  with  respect  to 
uiB  iDBanB  bj'  whieh  the  powers  it  confers  are  to  be 
carried  into  exeontien.  which  will  enatile  that  bod; 


pluDly  adapted  to  the  end.  which  ai , , 

and  epnaistent  with  the  letter  aud  spirit  ot  the  Con- 
It  is  also  worthy  of  remark,  in  this  connec- 
tion, that  the  article  which  confers  legislative 
Sowers  upon  the  Congress  of  the  United  States 
eclares  that  all  legislative  powers  herein 
^Bted— that  is,  granted  in  lie  ConBtitution— 


shall  be  vested  in  the  Congress  of  the  United 
States ;  while  in  the  section  relating  to  the 
powers  of  the  President  it  is  declared  that  the 
executive  power  shall  be  vested  in  a  President 
of  the  Untted  States  of  America.  The  in- 
ference from  this  distinction  is  in  harmony 
with  what  has  been  previously  stated.  "The 
executive  power' '  spoken  of  is  that  which  is 
conferred  upon  the  President  by  the  Constitu- 
tion, and  it  is  limited  by  the  terms  of  the  Con- 
stitution, and  must  be  exercised  in  the  manner 
prescribed  by  the  Constitution.  The  words 
used  are  to  be  interpreted  according  to  their 
ordinary  meaning. 

It  is  also  worthy  of  remark  that  the  Consti- 
tution, in  terms,  denies  to  Congress  various 
legislative  powers  specified.  It  denies  also  to 
the  United  States  various  powers,  and  various 
powers  enumerated  are  likewise  denied  to  the 
States.  There  is  bat  one  denial  of  power  t* 
the  President,  and  that  is  a  Umitation  of  an 
express  power  granted.  The  single  instance 
of  a  denial  of  power  to  the  President  is  in  that 
provision  of  tne  Constitution  wherein  he  is 
authorized  "  to  grant  r^rieves  and  pardons 
for  offenses  against  the  United  States,  except 
in  cases  of  impeachment."  As  the  powers 
granted  to  the  President  are  specified,  and  as 
be  takes  nothing  by  implication  or  inference, 

powers  not  delegated  to  him.  As  the  Consti- 
tution clothes  Congress  with  powers  of  legis- 
lation which  are  ample  for  all  the  necessities 
of  national  hfe,  wherein  there  is  opportunity 
for  the  exercise  of  a  wide  discretion,  it  was 
necessary  to  specify  such  powers  as  are  pro- 
hibited to  Congress.  The  powers  of  Congress 
are  ascertained  by  considering  as  well  what  ia 
prohibited  as  what  is  granted,  while  the  powers 
of  the  Executive  are  to  be  ascertained  clearly 
and  fully  by  what  is  granted.  Where  there  is 
nothing  left  to  inference,  implication,  or  dis- 
cretion, there  is  no  necessity  for  clauses  or 
provisions  of  inhibition.  In  the  single  case 
of  the  grant  of  the  full  power  of  pardon  to  the 
President,  a  power  unUmited  in  its  very  nature, 
the  denial  of  the  power  to  pardon  in  case  of 
impeachment  became  necessarv.  This  exam- 
ple fully  illustrates  and  establishes  the  position 
to  which  I  now  ask  your  assent.  If  this  view 
be  correct  it  follows  necessarily,  as  has  been 
before  stated ,  that  the  President,  acting  under 
the  Constitution,  can  exercise  those  powers 
only  which  are  specifically  conferred  upon  him, 
and  can  take  nothing  by  construction,  by  im- 
plication, or  by  what  is  sometimes  termed  the 
necessity  of  the  case. 

But  in  every  Glovernment  there  should  be  in 
its  constitution  capacity  to  adapt  the  adminis- 
tration of  affairs  to  the  changing  conditions  of 
national  life.  In  the  Government  of  the  Uni- 
ted States  this  capacity  is  found  in  Congress, 
in  virtue  of  the  provision  already  quoted,  by 

hich  Congress  is  authorized  "to  make  all 


laws  which  shall  be  necessary  and  proper 
carrying  into  execution  the  foregoing  powi 
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(i.  e.j  the  powers  given  to  Congress,)  and  nil 
other  powera  vested  by  this  Constitution  in  the 
Government  of  the  United  States,  or  in  any 
department  or  officer  thereof." 

It  is  made  the  dutj  of  the  President,  "  from 
time  to  time,  to  give  fo  the  Congress  informa- 
tion of  the  state  of  the  Union,  and  recommend 
to  their  consideration  such  measurea  &b  he  shall 
judge  necessary  and  espedient." 

Provision  is  also  made  in  ilie  Constitution 
for  his  cooperation  in  the  enactment  of  laws. 
Thus  it  is  m  his  poner  to  la^  before  Congress 
the  reasons  whicn,  in  his  opinion,  may  at  any 
time  exist  for  legislative  aelJon  in  aid  of  the 
executive  powers  conferred  by  the  Constitu- 
tion upon  the  President;  and  under  the  ample 
legislative  powers  secured  to  Congress  by  the 
provisions  already  quoted  there  is  no  reason 
in  the  nature  of  the  Government  why  the  coo- 
atitutional  and  lawful  powers  of  the  Sxecutive 
may  not  be  made  adequate  to  every  emergency 
of  the  country.  In  Sue,  the  President  maybe 
said  to  be  governed  by  the  principles  which 
govern  the  judge  in  a  court  of  law.  He  must 
take  the  law  and  administer  it  as  he  finds  it 
without  anjinguiry  on  his  part  as  to  the  wis- 
dom of  the  legislation.  So  the  President,  with 
reference  to  the  measure  of  his  own  powers, 
must  take  the  Constitution  and  the  laws  of  the 
country  as  the^  are,  and  be  governed  strictly 
by  them.  If,  in  any  particular,  by  implica- 
tion or  constructJon,  he  assumes  and  exercise! 
authority  not  granted  to  him  by  the  Constitu- 
tion or  the  laws  he  violates  his  oath  of  office, 
b^  which,  under  the  Constitution,  it  is  made 
his  duty  "  to  take  care  that  tiie  laws  be  faith- 
fully executed,"  which  implies  necessarily  that 
he  can  go  into  no  inquiry  ae  to  whether  tbe 
laws  are  expedient  or  otherwise ;  nor  is  it 
within  his  province,  in  the  execution  of  the 
law,  to  consider  whether  it  is  constitutional. 
In  his  communicatioQB  to  Confess  he  may 
consider  and  discuss  the  constitutionality  of 
existing  or  proposed  legislation,  and  when  a 
bill  is  passea  by  the  two  Houses  and  submitted 
to  him  for  approval  he  may,  if  in  his  opinion 
th#same  is  unco nstitutionalf  return  it  to  the 
House  in  which  it  originated  with  his  reasons. 
In  the  performance  of  these  duties  he  exhausts 
his  constitutional  power  in  the  work  of  le^s- 
lation.  If, notwithetandingbisobjections.  Con- 
gress, by  »two-tbirds  majority  in  each  House, 
shall  pass  the  bill,  it  is  then  the  dut^  of  the 
President  to  obey  and  execute  it,  as  it  is  his 
duty  to  obey  and  execute  all  laws  which  he  or 
his  predecessors  may  have  approved. 

If  a  law  be  in  fact  unconstitutional  it  may 
be  repealed  by  Congress,  or  it  may,  possibly, 
when  a  case  duly  arises,  be  annulled  in  its  un- 
constitutional features  by  the  Supreme  Court 
of  the  United  States.  The  re^al  of  the  law  is 
a  legislative  act ;  the  declaration  b^  the  coart 
that  it  is  unconslatutional  is  a  judicial  act;  but 
the  power  to  repeal  or  to  annul  or  to  set  aside 
a  law  of  the  United  States  is  in  no  aspect  of 
the  case  an  executive  power.  It  is  made  tbe 
C.  I.-3S, 


duty  of  the  Executive  to  take  care  that  the  laws 
be  faithfully  executed — an  injunction  wholl]^ 
inconsistent  with  the  theory  that  it  is  in  the 

Sower  of  the  Executive  to  repeal  or  annul  o( 
ispense  with  the  laws  of  the  land.  To  the 
President  in  the  performance  of  his  executive 
duties  all  laws  are  alike.  He  can  enter  into  no 
inquiry  as  to  their  expediency  or  constitution- 
ality. Ail  laws  are  presumed  to  be  constitn- 
tjonal,  and,  whetherin  fact  constitutional  or  not, 
it  isthe  duty  of  the  Executive  so  to  regard  them 
while  they  have  the  form  of  law.  When  a 
statute  is  repealed  for  its  unconstitutionality,  or 
for  any  other  reason,  it  ceases  to  be  law  in  form, 
and  in  fact.  When  a  statute  is  annulled  in 
whole  or  in  parfby  the  opinion  of  a  competent 
judicial  tribunal,  from  that  moment  it  ceases 
to  be  law.  But  the  respondent  and  the  counsel 
for  the  respondent  will  seek  in  vain  for  any 
authority  or  color  of  authority  in  the  Constitu- 
tion or  the  laws  of  the  country  by  which  the 
President  is  clothed  with  power  to  make  any 
distinction  upon  his  own  judgment,  or  upon  thq 
judgment  ol  any  friends  or  advisers,  whether 
private  or  official  persona,  between  the  several 
statutes  of  the  country,  each  and  every  one  of 
which  he  is,  by  the  Constitution  and  by  his  oath 
of  office,  required  faithfolly  to  execute.  Hence 
it  follows  that  the  crime  of  the  President  is  not, 
either  in  fact  or  as  set  forth  in  the  articles  of 
impeachment,  that  he  has  violated  a  constitu* 
tjonal  law,  but  bis  crime  is  that  he  has  violated 
law,  and  in  his  defenae  no  inquiry  can  bo 
ade  whether  the  law  is  constitntjonal ;  for 
inasmuch  as  he  had  no  constitutional  power  to 
inquire  for  himself  whether  the  law  was  con- 
stitutional or  not,  30  it  is  no  excuse  for  hira  that 
1  did  unlawfully  so  inquire  and  came  to  the 
inclusion  that  the  law  was  unconstitutional. 
It  follows,  from  the  authorities  already 
quoted  and  the  positions  founded  thereon,  that 


entitled  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices"— is  in  fact  constitutional  OP 
not.  It  wasandis  thelawoftheland.  Itvras 
enacted  by  a  strict  adherence  to  constitutional 
forms,  it  was  and  is  bindmg  upon  all  the 
officers  and  departments  of  the  Gfovernment. 
The  Senate,  for  the  purpose  ofdeciding  whether 
the  respondent  is  innocent  or  guilty,  can  enter 
into  no  inquiry  as  to  the  constitutionality  of  the 
act,  which  it  was  tie  President's  duty  to  exe- 
cute, and  which,  upon  his  own  an3wer,_and  by 
repeated  official  confessions  and  admissions,  he 
intentJbnally,  wliifally,  deliberately  set  aside 
and  violated. 

If  the  President,  in  the  discharge  of  his  duty 
"to  take  care  that  the  laws  be  faithfully  exe- 
cuted," may  Inquire  whether  the  laws  are  con- 
stitutional, and  execute  those  only  which  he 
believes  to  be  so,  then,  for  the  purpose, 


his  will  o 


opinion 


3  substituted  for 


the  action  of  the  law-making  poner,  and  the 
Government  is  no  longer  a  Government  of  laws, 
but  the  Government  of  one  man.    This  is  also 
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true,  if,  when  arraigned,  heiaay  justify  by  show- 
•ing  tUat  he  has  acted  npon  advice  that  the  law 
was  unconstitatlonal.  Further,  if  the  Senate 
Bitting  for  the  ttial  of  the  PreEident  may  inquire 
and  decide  whether  the  law  is  in  fact  constitu- 
tional, and  convict  the  President  if  he  has  vio- 
lated an  act  believed  to  be  consdtutional,  and 
Hcquit  him  if  the  Senate  think  the  law  uncoD- 
stilational,  then  the  President  is  in  i&ct  tried 
for  hie  judgment,  to  be  acquitted  if  in  the  opin- 
ion of  the  Senate  it  was  a  correct  judgment,  and 
convicted  if  in  the  opinion  of  the  Senate  his 
judgment  was  erroneous.  This  doctrine  offends 
every  principle  of  justice.  His  offense  is  that 
he  intentionally  violated  a  law.  Snowing  its 
terms  and  requirements,  he  (Ksregarded  them. 
With  deference  I  maintain  Btill  further  that 
it  is  not  the  right  of  any  Senator  in  this  trial 
to  be  governed  by  any  opinion  he  may  enter- 
tain of  the  constjtationalitj  or  expediency  of 
the  law  in  question.  For  tie  purposes  of  this 
trial  the  statute  which  the  President,  upon  his 
own  confession,  has  repeatedly  violated  is  the 
law  of  the  land.  His  crime  is  that  he  violated 
ihelaw.  Ithasnotbeen  repealed  by  Congress  ; 
it  has  not  been  annulled  by  the  Supreme  Court ; 
it  stands  upon  the  statute-bookas  the  law;  and 
for  the  purposes  of  this  trial  it  is  to  be  treated 
byevecy  Senator  asa  constitutional  law.  Other- 
wise it  follows  that  the  President  of  the  United 
States,  supported  by  a  minority  exceeding  by 
one  a  third  of  this  Senate,  may  set  asi'de,  dis- 
regard, and  violate  all  the  laws  of  the  land.  It 
is  nothing  to  this  respondent,  it  is  nothing  to 
this  Senate,  sitting  here  as  a  tribunal  to  try  and 
judge  this  respondent,  that  the  Senators  par- 
ticipated in  the  passage  of  the  act,  or  that  the 
respondent,  in  the  exercise  of  a  constitutional 
power,  retwrned  the  bill  tfl  the  Seoate  with  his 
objections  thereto.  The  act  itself  is  as  bind- 
ing, is  as  constitutional,  is  as  sacred  in  the  eye 
of  the  Constitution  as  the  acts  that  were  passed 
at  the  first  session  of  the  First  Congress.  If 
the  President  may  refuse  to  execute  a  law  be- 
cause in  his  opinion  it  is  aneonstitutional,  or 
for  the  reason  that,  in  the  judgment  of  his 
friends  and  advisers,  it  is  unconstitutional,  then 
he  and  his  successors  in  olEce  ma^  refuse  to 
execute  any  statute  the  constitutionality  of 
which  has  not  been  affirmatively  settled  by  the 
I  Supreme  Court  of  the  United  States.  If  a 
minority,  exceeding  one  third  of  this  Senate 
by  one,  may  relieve  the  President  from  all  re- 
sponsibitity  for  this  violation  of  his  oath  of 
office,  because  they  concur  with  him  in  the 
opinion  that  this  legislation  is  either  unconsti- 
tutional or  of  doubtful  constitutionality,  then 


ther 


loseeurityforthe  execution  of  the  laws. 


dent  is  to  take  care  that  the  laws  be  faithfully 
executed;  and  upon  hini.no  power  whatsoever 
is  conferred  by  the  Constitution  to  inquire 
whether  the  law  that  he  is  chained  to  execute 
is  or  Is  not  constitutional.  The  constitutional 
injunction  upon  you,  in  your  present  capacity, 
is  to  hold  the  respondent  faithfully  to  the  exe- 


cution of  the  constitutional  trnsts  and  duties 
imposed  upon  him.  If  he  has  willfully  disre- 
garded the  obligation  resting  upon  him,  to  take 
care  that  the  laws  be  faithfully  executed,  then 
the  constitutional  duty  imposed  upon  you  is  to 
convict  him  of  the  crime  of  having  willfully 
disregarded  the  laws  of  the  land  and  violated 
his  oath  of  office. 

I  indulge.  Senators,  in  great  plainness  of 
speech,  and  pursue  a  line  of  remark  which, 
were  the  subject  less  important  or  the  duty 
resting  upon  ds  less  solemn,  I  should  studiously 
avoid.  But  I  speak  with  every  feeling  and  sen- 
timent of  respect  for  this  body  and  this  place 
of  which  my  nature  is  capable.  In  my  boy- 
hood, from  the  gallery  of  the  old  Chamber  of 
the  Senate,  I  looked,  not  with  admiration 
merely,  but  with  something  of  awe  upon  the 
men  of  liiat  generation  who  were  then  in  the 
seats  which  yoii  now  fill.  Time  and  experi- 
may  have  modi&ed  and  chastened  those 
;esions,  but  they  are  not,  they  cannot  be 
obliterated,  They  will  remain  with  me  while 
life  remains.  But,  with  my  convictions  of  my 
own'  duty,  with  my  convictions  of  your  duty, 
with  my  convictions  of  the  danger,  the  immi- 
nent peril,  to  our  country  if  you  should  not 
render  a  judgment  of  guilty  against  this  re- 
spondent, I  have  no  alternative  but  to  speak 
with  all  the  plainness  and  directness  which 
the  most  earnest  convictions  of  the  truth  of 
what  I  utter  can  inspire. 

Nor  can  the  President  prove  or  plead  the 
motive  by  which  he  professes  to  have  been 
governed  in  his  violation  of  the  laws  of  the 
country.  Where  a  positive  specific  duty  is 
imposed  upon  a  public  officer  his  motives  can- 
not be  good  if  he  willfully  neglects  or  refuses 
to  discharge  his  duty  in  the  manner  in  which 
it  is  imposed  upon  liim.  In  other  words,  it  ia 
not  possible  for  a  public  officer,  and  particu- 
larly for  the  Presiclent  of  the  United  States, 
who  is  under  a  special  constitutional  injunc- 
tion to  discharge  his  duty  faithfiilly,  to  have 
any  motive  except  a  bad  motive  if  he  willfully 
violates  his  duty.  A  judge,  to  be  sure,  in  the 
exercise  of  a  discretionary  power,  as  in  im- 
posing a  sentence  upon  a  criminal,  where  the 
penalty  is  not  specific,  may  err  in  the  exercise 
of  that  discretion  and  plead  properly  his  good 
motives  in  the  discharge  of  bis  duty ;  that  is, 
he  may  say  that  he  intended,  under  the  law, 
to  impose  a  proper  penalty ;  and  inasmuch  as 
that  was  his  intention,  though  all  other  men 
may  think  that  the  penalty  was  either  insulS- 
cient  or  excessive,  he  is  fully  justified  by  his 

So  the  President,  having  vested  in  him  dis- 
cretionary power  in  regard  to  granting  par- 
dons, might,  if  arraigned  for  the  improper  ex- 
ercise of  that  power  in  a  particular  casi>  pleail 
and  prove  his  good  mo  ves  althoag!  h  act  o 
might  be  universally  condemned  as    rap  ope 
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different.  The  lav  which,  as  he  admits,  he  has 
iatentionaU;  acid  deliberately  violated,  was 
mandatory  upoa  him,  and  lelrin  his  hands  no 
discrelLoti  as  to  whether  he  would,  in  a  givea 

A  public  officer  can  neither  plead  nor  prove 
good  motives  to  refute  or  control  his  own  ad- 
mission that  he  has  iDtentionallj  violated  a 
public  law. 

Take  the  case  of  tlie  President;  his  oath  is : 

"I do  Bolemnl^eireartliatlwlllfaitlifull]' execute 
the  office  of  President  of  the  United  Stutes,  nad  vill 
to  the  best  of  my  ability  preaarre,  protect,  and  de- 
fend the  Constitution  of  the  United  Statea." 

One  of  the  provisions  of  that  Constitution  is 
that  the  President  shall  "take  care  that  the 
laws  be  faithfully  executed."  In  this  injunc- 
tion there  are  no  qualifying  worda.  It  is  made 
Lia  duty  to  take  caro  that  the  laws,  the  laws,  be 
faithfully  exGCut«d.  A  law  is  well  defined  to 
be  "a  rule  laid,  set,  or  established  by  the  law- 
making power  of  the  country."  It  is  of  such 
mlea  tnat  the  Oonstitnljon  speaks  in  thia  in- 
junction to  the  President ;  and  in  obedience  to 
that  injunction,  and  with  reference  to  his  duty 
under  his  oath  to  take  care  that  the  laws  be 
faithfully  executed,  he  can  enter  into  no  in- 
quiry as  to  whether  those  laws  are  expedient 
or  constitutional,  or  otherwise.  And  inasmuch 
as  it  is  not  possible  for  him,  under  the  Gotieti- 
tutioQ,  to  enter  lawfully  into  any  such  inquiry, 
it  is  alike  impossible  for  him  to  plead  or  to 
prove  that,  having  entered  into  such  inquiry, 
which  was  in  itself  unlawful,  he  was  governed 
bjagood  motive  in  the  result  which  he  reached 
and  in  his  action  thereupon.  Having  no  right 
to  inquire  whether  the  laws  were  expedient  or 
constitutional,  or  otherwise,  if  he  did  so  inquire, 
and  if  upon  such  inquiry  he  came  to  the  con- 
clusion that,  for  any  reason,  he  would  not  exe- 
cute the  law  according  to  the  terms  of  the  law, 
then  he  willfully  violated  his  oath  of  office  and 
the  Constitution  of  the  United  States.  The 
necessary,  the  inevitable  presumptjon  in  law 
is,  that  be  acted  under  the  influence  of  bad 
motives  in  so  doing,  and  no  evidence  cai\be 
inttoducedcontrolliug  or  coloring  in  any  degree 
this  necessary  presumption  of  the  law. 

Having,  therefore,  no  right  to  entertain  any 
motive  contrary  to  his  constitutional  obligation 
to  execute  the  laws,  he  cannot  plead  his  mo- 
tive. Inastiuch  as  he  can  neither  plead  nor 
prove  his  motive,  the  presumption  of  the  law 
must  remain  that  in  violatiugliis  oath  of  office 
and  tlio  Constitution  of  the  United  States  he 
was  influenced  by  a  bad  motive.  The  magis- 
trate who  willfully  breaks  the  laws,  in  violation 
of  hia  oath  to  execute  them,  inaulta  and  out- 
rages the  common  sense  and  the  common  na- 
ture of  bis  oonntrymen  when  he  ai^serta  that 
their  laws  are  so  bad  that  they  deserve  to  be 
broken.  This  is  the  language  of  a  defiant 
usurper,  or  of  a  man  who  has  surrendered  hii 
self  to  the  counsel  and  control  of  the  enemi 

If  a  President,  believing  the  law  to  be  u 


constitutional,  may  refuse  to  execute  it,  theo 
your  laws  for  the  reconstruction  of  the  southera 
States,  your  laws  for  the  collection  of  the  in- 
ternal revenue,  your  laws  for  the  collection  of 
custom-house  duties,  are  dependent  for  their 
execution  upon  the  individual  opinion  of  the 
President  as  to  whether  they  are  constitutional 
or  not;  and  if  these  laws  are  so  dependent,  all 
otherlaws  are  equallydependent  upon  the  opin- 
ion of  the  Executive.  Hence  it  follows  that, 
whatever  the  legislation  of  Congress  maybe,  the 
laws  of  the  country  are  to  be  executed  only  so 
far  as  the  President  believes  them  to  be  consti- 
tutional. This  respondent  avers  that  his  sole 
object  in  violating  the  tenure- of- office  act  was 
to  obtain  the  opinion  of  the  Supreme  Court 
npon  the  question  of  the  constitutionality  of 
that  law.  In  other  ■words,  be  deliberately  vio- 
lated the  law,  which  was  in  him  a  crime,  for 
the  pwpose  of  ascertaining  judicially  whether 
the  law  could  be  violated  with  impunity  or  not. 
At  that  very  time  he  had  resting  npon  him  the 
obligations  of  a  citizen  to  obey  the  laws,  and  tbe 
higher  and  more  solemn  obligation,  imposed 
by  the  Constitution  npon  the  first  mapstrate  of 
the  country,  to  execute  the  laws.  If  a  private 
citizen  violatesalaw,hedoes  so  at  his  peril.  If 
the  President  or  Vice  President,  or  any  other 
civil  officer,  violates  a  law,  his  peril  is  that  he 
maybe  impeached  by  the  House  of  Represent- 
atives and  convicted  by  the  Senate.  This  is 
precisely  the  responsibility  which  the  respond- 
ent has  incurred  ;  and  it  would  be  no  relief  to 
him  for  his  willful  violation  of  the  law,  in  the 
circumstances  in  which  he  is  now  placed,  if 
the  court  itself  had  pronounced  the  same  to  be 
unconstitutional. 

But  it  is  not  easy  to  comprehend  the  auda- 
city, the  criminal  character  of  a  proceeding 
by  which  the  President  of  the  United  States 
attempts  systematically  to  undermine  the  Gov- 
ernment itself  by  drawing  purposely  into  con- 
troversy, in  the  courts  and  elsewhere,  the 
validity  of  the  laws  enacted  by  the  constituted 
authorities  of  the  country,  who,  as  much  as 
himself,  are  individually  under  an  obligation 
to  obey  the  Constitution  in  all  their  public 
acts.  With  the  same  reason  and  for  the  same 
object  he  might  violate  the  reconstruction  laws, 
tax  laws,  tariff  acta,  or  the  neutrality  laws  or 
the  country ;  and  thus,  in  a  single  day  of  his 
official  life,  raise  questions  which  could  not  be 
disposed  of  for  years  in  the  courts  of  the  coun- 
try. The  evidence  discloses  the  fact  that  he 
has  taken  no  step  for  the  purpose  of  testing 
the  constitutionality  of  the  law.  He  suspended 
numerous  officers  under,  or,  if  not  under,  at 
least,  as  be  himself  admits,  in  conformity  with 
the  tenure-of-offlce  law,  showing  that  it  was 
not  his  sole  object  to  t«st  its  constitutionality. 
He  has  had  opportunity  to  make  application 
through  the  Attorney  General  for  a  writ  of  quo 
warranio,  which  might  have  tested  the  validity 
of  the  law  in  the  courts.  This  writ  is  the  writ 
■  of  the  Government,  and  it  can  never  be  granted 
I  upon  the  application  of  a  private  person.   The 
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President  hss  ncTer  taken  one  step  to  test  the 
law  in  the  courts.  Since  bis  attempted  re- 
moval of  Mr.  Stanton  on  the  2Ist  of  February 
last  he  might  have  institut«d  proceedings  by  a 
writ  of  quo  jearranto,  and  bj  this  time  have 
obtained,  probably,  ajudicia!  opinion  coveting 
all  the  points  of  the  case.  But  he  shrinks  from 
the  test  he  says  he  sought.  Thus  is  the  pretext 
of  the  President  fully  exposed.  The  evidence 
shows  that  he  iieTer  designed  to  test  the  law  in 
the  courts.  His  object  was  to  seize  the  offices 
of  the  Government  for  purposes  of  corruption, 
and  by  their  influence  to  enable  hira  to  recon- 
struct the  Union  in  the  interest  of  the  rebel- 
lious States.  In  short,  he  resorted  to  thig 
nsuTpatioa  as  an  efficient  and  necessary  means 
of  usurping  all  power  and  of  restoring  the 
Government  to  rebel  hands. 

No  criminal  was  ever  arraigned  who  offered 
a  more  unsatisfactory  excuse  for  his  Crimes. 
The  President  had  no  right  to  do  what  he  says 
he  designed  to  do,  and  the  evidence  shows  that 
he  never  has  attempted  t4)  do  what  he  now 
assigns  as  his  purpose  when  he  trampled  the 
laws  of  his  countiy  under  his  feet. 

These  considerations  have  prepared  the  way 
in  some  degree,  I  trust,  for  an  examination  of 
the  provisions  of  the  Constitution  relating  to 
the  appointment  of  embassadors  and  otherpnb- 
licm!nisteraandconsuls,jndees  of  the  Supreme 
Court,  and  other  officers  of  the  United  States, 
f  wh  appointment  provision  ia  made  in  tlie 
d  ctiou  of  the  second  article  of  the  Con- 
It  is  there  declared  that  the  Presi- 
d  hall  nominate,"  and,  by  and  with  the 

f  the  Senate,  shall  "appoint  embas- 

d  d  other  pubhc  ministers  and  consuls, 

d  f  the  Supreme  Court,  and  all  other 
ffi  rs  f  the  United  States  whose  appoint- 
m  are  not  herein  otherwise  provided  for. 
a  d  wh  h  shall  be  established  by  law."    The 

fhra  'are  not  herein  otherwise  provided 
nderstood  to  refer  to  Senators,  who, 
n  d  e  Constitudon,  in  case  of  a  vacancy, 
may  be  appointed  by  the  Governors  of  the  sev- 
eral States,  and  to  those  appointmenta  which 
might  be  confided  by  law  to  the  courts  or  to  the 
heads  of  Departments.  It  is  essentialto  notice 
the  fact  that  neither  in  this  provision  of  the 
Conatitution  nor  in  any  other  is  power  given  to 
the  President  to  remove  any  officer.  The  only 
power  of  removal  specified  in  the  Constitution 
18  that  of  the  Senate,  by  itsverdict  of  guilty,  to 
remove  the  President,  Vice  President,  or  other 
eiviloiScerwhomay  be  impeached  by  the  House 
of  Representatives  and  presented  to  the  Senate 

.  Upon  the  premises  already  laid  down  it  is 
clear  that  the  power  of  removal  from  office  is 
not  vested  in  the  President  alone,  but  only  in 
the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate.  Applying  the  provision 
of  the  Constitution  already  cited  to  the  con- 
dition of  affiurs  existing  at  the  time  the  Gov- 
ernment was  organized,  we  find  that  the  course 
pursued  by  the  First  Congress  and  by  the  first 


President  was  the  inevitable  result  of  the 
operation  of  this  provision  of  the  organic  law. 
In  the  first  instSrice,  several  executive  Depart- 
ments were  established  by  acts  of  Congress, 
and  in  those  Departments  offices  of  various 
grades  were  created.  The  conduct  of  foreign 
affairs  required  the  appointment  of  embas 
sadors,  ministers,  and  consuls,  and  conse- 
quently those  necessary  offices  were  established 
bylaw.  The  President,  in  conformity  with 
this  provision  of  the  Constitution,  made  nom- 
inations to  the  Senate  of  persons  to  fill  the 
various  offices  so  established.  These  nomina- 
tions were  considered  and  acted  npon  by  the 
Senate,  and  when  confirmed  by  the  Senate  the 
persons  so  nominated  were  appointed  and 
authorized  by  commissions  under  the  hand  of 
tise  President  to  enter  npon  the  discharge  of 
their  respective  duties.  In  the  nature  of  the 
ease  it  was  not  possible  for  the  President,  dur- 
ing a  session  of  the  Senate,  to  assign  to  duty 
in  any  of  the  offices  so  created  any  person  who 
had  not  been  by  him  nominated  to  the  Senate 
and  by  that  body  confirmed,  and  there  is  no 
evidence  that  any  such  attempt  was  made. 
l%e  persons  thus  nominated  and  confirmed 
were  in  their  offices  under  the  Constitution, 
and  bv  virtue  of  the  concurrent  action  of  the 
President  and  the  Senate.  There  is  not  to  be 
found  in  the  Constitution  any  provision  con- 
templating the  removal  of  such  persons  from 
office.  But  inasicach  as  it  is  essential  to  the 
proper  administration  of  affairs  that  there 
should  be  a  power  of  removal,  and  inasmuch 

vested  in  the  President  and  in  the  Senate  is  a 
continuing  jjower,  not  exhausted  either  by  a 
single  exercise  or  by  a  repeated  exercise  in 
reference  to  a  particular  office,  it  follows  legiti- 
mately and  properly  that  the  President  might 
at  anytime  nominate  to  the  Senate  a  person  to 
fill  a  particular  office,  and  the  Senate,  in  the 
exercise  of  its  coostitational  power,  could  con- 
firm that  nomination,  that  the  person  so  nom- 
inated and  confirmed  would  nave  a  right  to 
take  and  enjoy  the  office  to  which  he  had  been  so 
appointed,  and  thus  to  dispossess  the  previous 
incumbent.  It  isapparent  that  no  removal 
can  be  made  unless  the  President  takes  the 
initiative, and  hence  the  expression  "removal 
by  the  President." 

As,  by  a  common  and  universally  recognized 
principle  of  construction,  the  most  recent 
statute  is  obligatory  and  controlling  wherever 
it  contravenes  a  previous  statute,  so  a  recent 
commission,  issued  under  an  appointmeot 
made  by  and  with  the  advice  and  consent  of 
the  Senate,  supersedesaprevious appointment 
although  made  in  the  same  manner.  It  is  thus 
apparent  that  there  is,  under  and  by  virtue  of 
the  clause  of  the  Constitution  quoted,  no  power 
ofremoval  vested  either  in  the  President  or  in 
the  Senate,  or  in  both  of  Ihem  togetier  as  an 
independent  power;  but  it  is  rather  a  con- 
sequence of  the  power  of  appointment.  And 
as  thd  power  of  appointment  is  not  vested  in 
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the  President,  but  only  tlie  right  to  make  a 
noramation,  which  becomes  an  appointment 
on! J  when  the  nomination  has  been  confirmed 
by  the  Senate,  the  power  of  removing  a  public 
officer  cannot  be  deemed  an  executive  power 
Bolely  within  the  meaning  of  this  provision  of 
the  Constitution. 

This  view  of  the  aubject  is  in  harmony  with 
the  opinion  expressed  in  the  seventy-sixth 
number  of  the  Federalist.  After  stating  with 
great  force  the  objections  which  exist  to  the 
"exercise  of  the  power  of  appointing  to  office 
by  an  assembly  of  men,"  the  writer  proceeds 

"The  trntli  of  the  principles  here  advanced  e«emg 
to  haiTB  been  felt  bf  the  most  ioteUisBntof  those  who 
baveloniidfaaLt  with  the  provision  made  in  thisre- 
speot  bj  the  oonvontion.  Thej'  contend  that  the 
Prjident  onBht  solely  to  have  been  authorised  to 

meat.  Itutitis  easy  to  show  th^t  every  advantaice 
to  be  expected  from  such  an  arranicument  wouldin 
substance  be  derived  from  the  power  of  nomiaalion. 
which  IS  proposed  to  be  oonferred  upon  him,  while 
several  disadvantages  which  might  attend  the  abso- 


iioue  would  be  eKeroised,  and  as  it  would 

t*.i"  IP"^'-  ""^  ""*  ™^  "'"'  "itb  tie 

■n  of  the  Senate  should  fill  an  office,  his 


diachame  of  his  duty  in  one  eaae  would  exist  in  the 

his  previous  nomination,  every  man  who  might  be 
appointed  would  be  in  faot  his  choioB. 

But  ys  nomination  may  ho  overruled.  This  it 
oerlamlymay,  yetitcan  onlybetomalte  place  for 
another  nommation  by  himself.  The  person  ulti- 
mately appointed  must  be  the  object  of  his  prefer- 
Bnoe.lhongh.perhaps.not  in  the  highest  degree.  It 
IB  also  not  very  probable  that  his  nomination  would 
often  booverruleii.  TheSeaateoould  not  be  tempted 
by  the  preference  they  might  feel  to  another  to  reieot 
the  one  proposed,  because  they  eould  not  assore 
Uiemeelvea  that  the  person  they  might  wish  would 
>"■  >>""ight  forward  *■" •"    —  ■--  - ' 


Dtable  to  them.  And  as 
Luoi.  uio'eui-  uimui.  oast  a  kind  of  stigma  upon  the 
individual  lejeoted.  and  might  have  the  appearance 
ofarefleotionuponthejudemBntoithe  Chief  Magis- 
toatS.it  18  not  likely  that  their  sanction  would  often 
be  refused,  whore  there  were  not  speeial  and  strong 
reasons  for  the  rellisal. 

"'To  what  purpose,  then,  renuire  the  eooceratjon 
ofthsSeaate?  I  answer  that  the  necessity  of  their 
ooncnrrencB  would  have  aBOwerfoL  though  in  gen- 
eral, a  sitenL  operation.  It  would  be  an  eiOBllent 
cheob  upon  the  spirit  of  favoritism  in  thePresidant 
and  would  tend  giesUy  to  preventing  the  appoint- 


"Itwillreadilyheccmprehended  that  amanwho 
had  himself  the  sole  disposition  of  office  would  be 
governed  much  more  byhis  private  inoUnatiouB  and 
interests  than  when  he  was  bound  tu  submit  the  pro- 
priety of  his  choice  to  the  dictation  and  determma- 
lion  of  a  different  and  independent  body,  and  that 
body  an  antire  branch  of  the  Legislatura.  The 
possibility  of  rejection  would  be  a  strong  motive  to 
Bare  in  proposing.  The  danger  of  his  own  reputa- 
tion, and,  in  the  case  of  an  elective  magistrate,  to 
'■■'  ""'■"--'  iiisteiice,  from  betraying  a  spirit  of 


eight  in  forming  that  of  the  public, 
iwould  be  both  aahamed  and  afraid  to 
tor  the  moat  distinguished  or  lucra- 
indidateswhohad  no  other  merit  than 


ticBlarly  belonged,  or  of  being  in  some  way  or  c 
personally  allied  to  him,  and  possessing  the  a 
eary  insignificance  aiid  pliancy  to  render  then 
obsequious  instruments  of  his  pleasure." 

When  the  President  has  made  a 
for  a  particular  office,  and  that  nomination  has 
been  eonficmed  by  the  Senate,  the  constitu- 
tional power  of  the  President  during  the  ses- 
sion of  the  Senate  ia  exhausted  with  reference 
to  that  officer.  All  that  he  can  do  under  the 
Constitution  is  in  the  same  manner  to  nominate 
a  Buccessor,  who  may  be  either  confirmed  or 
rgectedbj  the  Senate.  Considering  the  powers 
of  the  President  exclosively  with  reference  to 
the  removal  and  appointment  of  civil  officers 
duringthe  session  of  the  Senate  it  is  clear  that 
be  can  only  act  in  concurrence  with  the  Senate. 
An  office  being  filled,  he  can  only  nominate  a 
successor,  who,  when  confirmed  by  the  Senate, 
is,  by  operation  of  the  Constitution,  appointed 
to  tie  office,  and  it  is  the  duty  of  the  President 
to  issue  his  commission  accordingly,  Thla 
commission  operates  as  a  supersedeas,  and  the 
previous  occupant  is  thereby  removed. 

No  legislation  has  attempted  to  enlaree  c: 
diminish  the  constitutional  powers  of  the  Pres- 
ident, and  no  legislation  can  enlarge  or  diminlsii 
lis  constitutional  powers  in  this  respect,  as  I 
ihall  hereafter  show.  It  is  here  and  now,  in 
the  presence  of  this  provision  of  the  Constitu- 
tion concerning  the  true  meaning  of  which 
there  neither  is  nor  has  ever  been  any  serious 
doubt  in  the  mind  of  any  lawyer  or  statesman, 
that  we  strip  the  defense  of  the  President  of 
aii  the  questions  and  technicalities  which  the 
intelJects  of  men,  sharpened  but  not  enlarged 
by  the  practice  of  the  law,  have  wrung  from  the 
legislation  of  the  country  covering  three  fourths 
of  a  century. 

On  the  21st  day  of  February  last  Mr.  Stan^ 
ton  was  de  faclo  and  dejure  Secretary  for  the 
Department  of  War.  The  President's  letter 
to  Mr.  Stanton  ol  that  date  is  evidence  of 
this  fact ; 

BiEcimvB  Mabsiojj, 
WiSHiHOTOK,  D.  C.  FAmury  21, 1868, 


the  United  States,  you  are  hereby  removed  froi 
offloB  as  Seoretary  for  the  Department  of  War,  an 

Ton  will  transfer  to  Brevet  Major  General  Lorens 
Thomas,  Adjutant  General  of  the  Army,  who  ha 
thisday  been  author""^  ""''  —^""■—.'■.^  >"  "^i  " 
Beoretf       " " 


custody 


ieoretaij  of 

and  charge. 

Respectfully,  yours,         ANDREW  JOHNSON. 
Hon,  Edwih  M.  Stanton,  Waihiaoton,  D.  C. 

This  letter  is  an  admission,  not  only  that  Mr. 
Stanton  was  Secretary  of  War  on  the  21st  of 
February,  1868,  hut  also  that  the  suspension 
of  that  officer  of  the  12th  of  August,  A.  D, 
1867,  whether  made  nnder  the  tenure- of- office 
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set  or  not,  was  abrogated  by  the  action  of  the 
Senate  of  tbe  I3th  of  Jauusry,  1868,  Hud  thnt 
then  Mr.  Stanton  thereby  vaa  teatored  law- 
fuUj  to  the  ofSce  of  Secretary  for  the  Depart- 
ment of  War. 

On  the  21at  day  of  February  the  Senate  was 
in  seasioQ.  There  wag  then  but  one  constitu- 
tional way  for  the  removal  of  Mr.  Stanton  ;  a 
Dominadon  by  the  President  to  the  Senate  of 
a  anccessor,  and  his  confirtnatioti  by  that  body. 
The  President  attempted  to  remove  Mr.  Stan- 
ton in  a  way  not  known  to  the  Constitution, 
and  in  violation  thereof,  by  issuing  the  said 
order  for  hia  removal.  In  the  first  of  the  arti- 
cles ic  is  set  forth  that  this  order  was  issued 
"in  violation  of  the  Constitution  and  of  the 
lawa  of  the  United  States,"  and  the  President 
ia  consequently  guilty  under  this  article  if  we 
have  proved  a  violation  either  of  the  Constitu- 
tion or  the  laws.  If  we  show  that  he  has  vio- 
lated the  Constitution  of  the  United  States, 
we  show  also  that  he  has  violated  his  oath  of 
office,  which  pledged  him  to  support  the  Con- 
stitution. Thus  is  the  guilt  of  the  President, 
under  the  Constitution  and  upon  admitted 
fects,  established  beyond  a  reasonable  doubt. 
This  view  ia  sufficient  to  justify  and  require  at 
your  hands  a  verdict  of  guilty  under  the  first 
article,  and  this  without  any  reference  to  the 
legislation  of  the  countr;f,  aud  without  refer- 
ence to  the  constitutionality  of  the  tennre-of- 
office  act  or  to  the  question  whether  the  Sec- 
retary of  War  is  included  within  its  provisions 
or  not.  £ot  I  intend  in  the  course  of  my  ar- 
gument to  deal  with  all  these  questions  of  law, 
and  to  apply  the  law  aa  it  shall  appear  to  the 
facts  proved  or  admitted.    To  he       "   " 


of  the  United  Statea  might  safely  be  rested 
here;  but  the  cause  of  justice,  the  cause  of 
the  country,  requires  us  to  expose  and  demon- 
strate the  guilt  of  the  President  in  all  the  par- 
ticulars set  forth  in  the  articles  of  impeach- 
ment. We  have  no  alternative  but  to  proceed. 
In  this  connection  I  refer  to  a  view  presented 
by  the  counsel  for  the  President  in  nis  open- 
ing argument  He  insists  or  suggests  that 
m  h  th  I  tt  to  b  t  f  th  21 
fFb        ydd  ft  mplha 

m       1     f  th     S        t    y    that  th      ^ 
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ha  f  a  d  t  aao        d  fand  no  sup 

port  in  general  principles  of  right. 


The  President  cannot  assum . 

tower  aa  a  power  belonging  to  the  office  he 
oldsj  there  oeing  no  warrant  in  law  for  such 
exercise,  and  then  plead  that  he  is  not  guilty 
because  the  act  undertaken  was  not  fnUy  ac- 
complished. The  President  iaas  guilty  in  con- 
templation of  law  as  he  would  have  been  if 
Mr.  Stanton  had  submitted  to  his  demand  and 
retired  fiom  the  office  of  Secretary  for  the  De- 
partment of  War.  Nothing  more  possible  re- 
mained for  the  President  except  a  resort  to  force, 
and  what  he  did  and  what  he  contemplated 
doing  to  obtain  possession  of  the  office  by  force 
will  be  considered  hereafter. 

If  these  views  are  correct,  the  President  ia 
wholly  without  power,  under  and  by  virtue  of 
the  Constitution,  to  suspend  a  public  officer. 
And  most  assuredly  nothing  is  found  in  the 
Constitution  to  sustain  the  arrogant  claim 
which  he  now  makes,  that  he  may  during  a 
session  of  the  Senate  auspend  a  pabllc  officer 
indefinitely  and  make  an  appointment  to  the 
vacancy  thus  created  without  asking  thead  vice 
and  consent  of  the  Senate  either  tipon  the  sus- 
pension or  the  appointment. 

1  paas  now  to  the  consideration  of  the  third 
clause  of  the  second  section  of  the  second  arti- 
cle of  the  Constitution : 
"The  President  shall  bavo  power  to  fill  m;  ail 
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Senate,! 


The  phrase,  |'may  happen,"  construed  ac- 
cording to  the  proper  and  well -understood 
meaning  of  the  words  when  the  Constitution 
was  framed,  referred  to  those  Vacancies  which 
might  occur  independently  of  the  will  of  the 
Government — vac.incies  arising  from  death, 
from  resignation,  from  circumstances  not  pro- 
duced by  the  act  of  the 'appointing  power. 
The  words  "happen"  and  "happened"  are 
of  treijueiit  nse  in  the  Bible,  "that  well  of  pure 
English  nndefiled,"  and  always  in  the  sense  of 
accident,  fortuity,  chance,  without  previous 
expectation,  as  to  befall,  to  light,  to  fall,  or  to 
come  unexpectedly.  This  clause  of  the  Cou- 
stitution  contains  a  grant  of  power  to  the  Pres- 
ident, and  under  and  by  virtue  of  it  he  may 
take  and  exercise  the  power  granted,  but 
nothing  br_  construction  or  by  implication.  He 
then,  by  virtue  of  his  office,  may,  during  the 
recess  of  the  Senate,  grant  commissions  which 
shall  expire  at  the  end  of  the  next  session,  and 
thus  fill  up  any  vacancies  that  may  happen ; 
that  is,  that  may  come  by  chance,  by  accident, 
without  any  agency  on  his  part. 

If.  then,  it  be  necessary  and  proper,  as  un< 
.  „  .  necessary  and  proper,  liiat  pro- 
should  he  made  for  the  suspension  or 


dishonest,  or  who  in  the  judgment  of  the  Pres- 
ident are  disqualified  for  the  further  discbarge 
of  the  duties  of  their  offices,  it  is  clearly  a 
legislative  right  and  duty,  under  the  clause  of 
the  Constitution  which  authoriaea  Congress 
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"to  make  all  lawawhicli  shall  be  neceBsarj  and 
proper  to  carry  into  execution  the  foregoing 

g)wers,  and  all  other  powers  vested  in  the 
overnment  of  the  United  States,  or  in  any 
department  or  officer  thereof,"  to  provide  for 
the  contingency.  Ilia  no  answer  to  this  view 
of  the  case  to  say  that  until  the  2d  of  March, 
18Q7,  Congresa  neglected  to  legislate  upon  this 
subject;  and  that  daring  the  long  period  of 
Buch  neglect,  by  the  advice  of  Attorneys  Gen- 
eral, the  practice  was  introduced  and  cen- 
tinued,  by  which  the  President,  during  the  re- 
cess of  the  Senate,  removed  from  otSce  per- 
sons who  had  been  nominated  by  the  President 
and  confirmed  by  the  Senate.  This  practice 
having  originated  in  the  neglect  of  Congress  to 
legislate  upon  a  subject  clearly  within  its  juris- 
diction, and  only  tolerated  by  Congress,  has, 
at  most,  the  force  of  a  practice  or  usage  which 
can  at  any  time  fae  annulled  or  controlled  by 

This  view  is  also  sustained  by  the  reasoning 
of  Hamilton,  in  the  sixty-seventh  number  of 
the  Federalist,  in  which  he  says : 

"  Tho  loEt  of  these  tiro  clauses.  It  is  equally  clear, 
oannot  be  understood  '  ... 


to  clauses.  It  is  equally  cleai 
ie°8e^le."for  the^Clowin 


a  the 


of  appointment  in  omm  to  whliihtheBflneral  method 
was  inadequate.  TheardiiiBi;pow«rofaDpaintiDent 
IB  eonfided  to  the  President  and  Senate jaiiU^ir.  and 
can  therefore  only  bo  ezereiud  during  the  eeasion  of 
the  Senate;  but  as  it>>TOuld  bars  been  improDCr  to 
oblige  this  body  to  be  ODntmnall;  in  aes^oa  for  the 
appointment  of  officers,  and  asTseuioiea  might  bap- 
pen  in  their  reeeaa,  wbioh  it  might  be  neoeaaary  for 
the  pnblic  service  to  fill  withont  delay,  the  snooeed- 
iag  clause  is  evidently  intended  to  anthorii     " 

Preaident.  tiMfv.  to  make  tempc ~" 

'during  the  teoess  of  the  Senate 

missions  which  should  empire  at  me  eno  oj  lacir 

The  arguments  which  I  have  thus  offered, 
and  the  anthorities  ciuoled,  shov?  that  the  Pres- 
ident had  not  the  power  during  the  session  of 
the  Senate  to  remove  either  the  Secretair  of 
War  or  any  civil  officer  from  offioq  by  virtue 
of  the  Constitution.  The  power  of  removal 
during  the  recess  of  the  Senate  was  recognized 
by  the  act  of  1789,  and  tolerated  by  the  ooun- 
ti7  upon  the  opinions  of  ittorneys  General  till 
1867.  The  President  claims,  however,  and  as 
an  incident  of  the  power  of  removal,  the  power 
to  suspend  from  office  indefinitely  any  officer 
of  the  Government ;  but  inasmuch  as  his  claim 
to  the  power  of  removal  is  not  supported  by 
the  Constitution,  he  cannot  sustain  any  other 
claim  as  an  incident  of  that  power.  But  if  the 
power  to  remove  mere  admitted,  it  would  by 
no  means  follow  that  the  President  bas  the 
power  to  suspend  indefinitely.  The  power  to 
suspend  indefinitely  is  a  different  power  from 
that  of  removal,  and  it  is  in  no  proper  sense 
necesaariiy  an  incident.  It  might  be  very  well 
conceived  that  if  the  frainers  of  the  Constitu- 
tion had  thought  fit  to  confer  upon  the  Presi- 
dent the  power  to  remove  a  public  officer  ah- 


soluteiy,  hia  removal  to  he  followed  by  the 
'nation  of  a  successor  to  the  Senate,  they 
t  yet  have  denied  to  the  President  the 
power  to  suspend  public  officers  indefinitely 
and  to  supply  their  places  by  his  appointeeB 
without  the  advice  and  consent  of  the  Senate. 
But,  inasmuch  as  the  power  to  suspend  inde- 
finitely is  nota  powCT  claimed  as  a  specific  grant 
under  the  Constitution,  and  as  the  claim  by  the 
President  of  the  power  of  removal  during  a 
session  of  the  Senate  is  not  sustained  by  the 
text  of  the  Constitution  or  by  any  good  author- 
ity under  it,  it  is  not  important  to  consider 
■wljetheriif  the  power  of  removal  were  admitted 
to  exist,  the  power  to  suspend  indefinitely  Could 
be  considered  as  an  incident.  It  is  sufficient 
U)  say  that  neither  power,  in  the  sense  claimed 
by  the  Presidentj  exists  under  the  Constitution 
or  by  any  provision  of  law. 

I  respectfully  submit,  Senators,  that  there 
can  be  no  reasonable  doubt  of  the  soundness 
of  the  view  I  have  presented,  both  of  the  lan- 
guage and  meaning  of  the  Constitution  in  re- 
gard to  appointments  to  office.  But,  if  there 
were  any  doubt,  it  is  competent  and  proper 
to  consider  the  effects  of  tne  claim,  if  recog- 
nized, as  set  up  by  the  President.  And  in  a 
matter  of  doubt  as  to  the  construction  of  the 
Constitution  it  would  be  conclusive  of  its  true 
interpretation  that  the  claim  asserted  by  the 
President  ia  fraught  with  eviia  of  the  gravest 
character.  He  claims  the  right,  as  well  when 
the  Senate  is  in  session  aa  when  it  is  not  in 
session,  to  remove  absolutely,  or  to  suspend 
for  an  indefinite  period  of  time,  according  to 
his  own  discretion,  every  officer  of  the  Army, 
of  the  Navy,  and  of  the  civil  service,  and  to 
supply  theirplacea  with  creatures  and  partisans 
of  his  own.  To  be  sure,  he  has  not  asserted, 
in  direct  form,  his  right  t«  remove  and  suspend 
indefinitely  officers  of  the  Army  and  Navy  ;  but 
when  you  consider  that  the  Constitution  makes 
no  dislJnclJon  in  the  tenure  of  office  between 
military,  naval,  and  civil  officers ;  that  all  are 
nominated  originally  by  the  President  and  re- 
ceive their  appointments  upon  the  confirmation 
of  the  Senate,  and  hold  their  offices  under  the 
Oonslitntion  by  no  other  title  than  that  which 
secures  to  a  Cabinet  officer  orto  a  revenue  col- 
lector the  office  to  which  lie  has  been  appointed, 
there  can  be  no  misunderstanding  as  to  the 
nature,  extent,  and  dangerous  character  of  the 
claim  which  the  President  makes.  The  state- 
ment of  this  arrogant  and  dangerous  assump- 
tion is  a  sufficient  answer  to  any  doubt  which 
might  exist  in  the  mind  of  any  patriot  as  to 
the  true  intent  and  meaning  of  the  Constitu- 
tion It  eannot  be  conceived  that  the  mm  who 
framed  that  mitmiqent,  who  were  devDted  to 
liberty,  who  had  themselves  suftered  by  the 
eiertiie  ot  illegal  and  irresponsible  power, 
would  have  vested  in  the  President  nl  the 
United  States  an  authonty  to  be  exercised 
withtut  the  restraint  or  control  of  anv  other 
branch  or  department  of  the  Government, 
which  would  enable  him  to  oormpt  the  civil, 
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i  President's  claim  applies.  These  facts 
express  the  practical  m^nitude  of  the  subject. 
Moreover,  thia  cldm  was  never  asserted  by 
any  President  or  by  any  public  man  from  the 
beginning  of  the  Qovemment  until  the  present 
time.  It  is  in  violation  also  of  Ibe  act  of  July 
18,  1866,  which  denies  to  the  Executive  the 
power  to  remove  officers  of  the  Army  and  the 
Navy,  except  upon  sentence  of  a  court-martial. 
The  history  of  the  career  of  Andrew  Johnson 
shows  that  be  has  been  driven  to  the  assertion 
of  this  claim  by  circumstances  and  events  con- 
nected with  bjs  criminal  design  to  break  down 
the  power  of  Congress,  to  subvert  the  institu- 
tions of  the  country,  and  thereby  to  restore 
the  Union  in  the  interest  of  those  who  partici' 
pated  in  the  rebellion.  Having  entered  upon 
this  career  of  crime,  he  soon  found  it  essential 
to  the  acoompiiahment  of  his  purposes  to  secure 
the  support  of  the  immense  retinue  of  public 
officers  of  every  grade  and  description  in  the 
country.  Thia  he  could  not  do  without  making 
tbem  entirely  dependent  upon  his  will ;  and  in 
order  that  they  might  realize  their  dependence, 
and  thus  be  made  enbservient  lo  his  purposes, 
he  determined  tOAsseit  an  authority  over  them 
unauthorized  b;  the  Constitution,  and  there- 
fore not  attempted  by  any  Chief  Magistrater 
His  conversation  with  Mr.  Wood  in  the  autumn 
of  1896  fully  discloses  this  purpose. 

Previous  to  the  passage  of  the  tenure-of- 
office  act  he  had  removed  hundreds  of  faithful 
and  patriotic  public  officers,  to  the  great  detri- 
ment of  the  public  service,  and  followed  by  an 
immense  loss  of  the  public  revenues.     At  the 

involved  in  his  mad  schemes — schemes  of  am- 
bition and  revenge — that  it  was,  in  his  view, 
impossible  foe  him  to  retrace  bis  steps.  He 
consequently  determined,  by  various  artifices 
and  plans,  to  undermine  that  law  and  secure  to 
himself,  in  deSauce  of  the  will  of  Congress  and 
of  the  country,  entire  control  of  the  officers  in 
the  civil  service  and  in  the  Army  and  the  Navy. 
Helhnsbecamegraduallyinvolvedinan  unlaw- 
ful undertaking  Jrom  which  he  could  not  re- 
treat. In  the  presence  of  the  proceedings 
against  him  by  the  House  of  Eepresentativea 
he  had  no  alternative  but  to  assert  that  under 
the  Constitution  power  was  vested  in  the  Pres- 
ident exclusively,  without  the  advice  and  con- 
sent of  the  Senate,  to  remove  from  office  every 
person  in  the  service  of  the  country.  This 
policy,  as  yet  acted  upon  in  part,  and  devel- 
oped chiefly  in  the  civil  service,  nas  already  pro- 
duced evils  which  threaten  the  overthrow  of 
lie  Government.  When  he  removed  faithful 
public  officers,  and  appointed  others  whose  only 
claim  to  consideration  was  their  unreasoning 
devotion  to  his  interest  aud  unhesitating  obe- 


dience to  his  will,  they  compensated  themselves 
for  this  devotion  and  thia  obedience  bj;  frauds 
upon  the  revenues  and  by  crimes  against  the 
laws  of  the  laud.  Hence  it  has  happened  that 
in  the  internal  revenue  service  alone — chiefly 
through  the  corruption  of  men  whom  he  has 
thus  appointed — the  losses  have  amounted  to 
not  leas  than  twenty-five,  and  probabjy  to  more 
than  flily  million  dollars  during  the  last  two 

In  the  presence  of  these  evils,  which  were 
then  only  partially  realized,  the  Congress  of 
the  United  States  passed  the  tenure -of- office 
act  as  a  barrier  to  their  fiirther  progress. 
This  act  thus  far  has  proved  ineffectual  as  a 
complete  remedy  ;  and  now  the  President,  by 
his  answer  to  the  articles  of  impeachment, 
asserts  his  right  to  violate  it  altogether,  and 
by  an  interpretation  of  the  Constitution  which 
is  alike  hostile  to  its  letter  and  to  the  peace 
and  welfare  of  the  country  he  assumes  to 
himself  absolute  and  unqualified  power  over 
all  the  offices  and  officers  of  the  country.  The 
removal  of  Mr.  Stanton,  contrary  to  the  Con- 
stitution and  the  laws,  is  the  particular  crime 
of  the  President  for  which  we  now  demand 
his  conviction.  The  extent,  the  evil  charac- 
ter, and  the  dangerous  nature  of  the  claims  by 
which  he  seeks  to  justify  his  conduct  are  con- 
trolling considerations.  By  his  conviction  yon 
purify  the  Government  and  restore  it  to  its  ori- 

tinal  character.  By  hia  acquittal  you  aurren- 
er  the  Government  into  thehanda  of  an  usurp- 
ing and  unscrupulous  man,  who  will  use  all  the 
vast  power  he  now  claims  for  the  corruption 
of  every  branch  of  the  public  service  and  the 
final  overthrow  of  the  public  liberties. 

Nor  is  it  any  excuse  for  the  President  that 
he  has,  as  stated  in  hia  answer,  taken  the  ad- 
vice of  his  Cabinet  officers  in  support  of  his 
claim.  In  the  first  place,  be  had  uo  right 
under  the  Constitution  to  the  advice  of  the 
head  of  a  Department  except  upon  snbjecla 
relating  to  the  duties  of  his  Department.  If 
the  President  haa  chosen  to  seek  the  advice  of 
his  Cabinet  upon  other  matters,  and  they  have 
seen  fit  to  give  it  upon  subjects  not  relating 
to  their  respective  Departments,  it  is  advice 
which  he  had  no  constitutional  authority  to 
ask,  advice  which  they  were  not  bound  to 
give,  and  that  advice  is  to  him,  and  for  all 
the  purposes  of  thia  investigation  and  trial,  as 
the  advice  of  private  persons  merely.  But  of 
what  value  can  be  the  advice  of  men  who,  in 
the  first  instance,  admit  that  they  hold  their 
offices  by  the  will  of  the  person  who  seeks 
their  advice,  and  who  understand  most  clearly 
that  if  the  advice  they  give  should  be  contrary 
to  the  wishes  of  their  master  they  would  be  at 
once,  and  in  conformity  with  their  own  theory 
of  the  rights  of  the  President,  deprived  of  the 
offices  wbich  they  hold?  Having  first  made 
these  men  entirely  dependent  upon  his  will,  he 
then  solicits  their  advice  as  to  the  application 
of  the  principle  by  which  they  admit  that  they 
hold  their  places  to  all  the  other  officers  of  the 


,toc  by  Google 


Government.  Could  it  have  been  expected 
that  they,  under  such  circumstances,  would 
have  given  advice  in  any  particular  dieagree- 
able  to  the  will  of  him  who  Bought  it? 

It  was  the  advice  of  aerfs  to  their  lord,  of 
servants  to  their  master,  of  slaves  to  their 

>sold 


"Poloniui.  l^ery  like  a  whale." 
The  gentlemen  ofthe  Cabinet  understood  the 
position  that  they  occupied.  The  President, 
in  his  message  to  the  Senate  upon  the  suspen- 
sion of  Mr.  Stanton,  in  which  he  says  that  he 
tookthe  advice  of  his  Cabinet  in  reference  to  his 
action  ufion  the  bill  regulating  the  tenure  of 
certain  civil  offices,  speaks  thus: 
.'■ThebilliiadthennoLbeoomealaw.  Thelimita- 
andOro^oBM^eTtimetoTJlfeany^h^a^K^^ 

would  avail  himself  of  the  provisions  of  ftat  bfu  in 
case  It  becaJoe  a  law.  I  should  not  have  hesitated  a 
moment  as  to  his  removal." 

Having  indulged  his  Cabinet  in  such  freedom 
of  opinion  when  he  consulted  them  in  reference 
to  the  constitutionality  of  the  bill,  and  having 
covered  himself  and  them  with  public  odium  bj 
its  announcement,  he  now  vaunts  their  opin- 
ions, extorted  by  power  and  given  in  subserv- 
iency, that  the  law  itself  may  be  violated  with 
impunity.  This,  says  the  President,  is  the  exer- 
cise of  my  constitutional  right  to  the  opinion 
of  my  Cabinet.  I,  says  the  President,  am  le- 
sponsible  for  my  Cabinet.  Yes,  the  President 
is  responsible  for  the  opinions  and  conduct 
of  men  who  give  such  advice  as  is  demanded, 
and  give  it  in  fear  and  trembling  lest  they  he 
At  once  deprived  of  their  places.  This  is  the 
President's  idea  of  a  Cabinet,  but  it  is  an 
i4ea  not  in  harmony  with  the  theory  of  the  Con- 
Btitation.  ^ 

The  President  is  a  man  of  strong  will,  of 
violent  passions,  of  unlimited  ambition,  with 
capacity  to  employ  aod  use  timid  men,  adhe- 
sive men,  subservient  men,  and  corrupt  men, 
as  the  instruments  of  his  designs.  It  is  the 
truth  of  history' that  he  has  injured  every  per- 
son with  whom  he  has  had  confidential  rela- 
tions, and  many  have  escaped  ruin  only  by 
nithdrawing  from  his  society  altogether.  He 
has  one  rule  of  life:  he  attempts  to  use  every 
man  of  power,  capacity,  or  influence  within 
bis  reach.  Succeeding  in  his  attempts,  they 
are  in  dme,  and  usually  in  a  short  time,  utterly 
ruined.  It  the  considerate  flee  from  him,  if 
the  brave  and  patriotic  resist  his  schemes  or 
expose  his  plans,  be  attacks  them  with  all  the 
enginery  and  patronage  of  his  office  and  pur- 
sues them  with  all  the  violence  of  his  personal 
hatred.    He  attacks  to  destroy  all  who  will 


not  become  his  instruments,  and  all  who  be- 
come his  instrumentfi  are  destroyed  in  the  use. 
He  spares  no  one.  Already  this  purpose  of 
his  life  is  illustrated  in  the  treatment  of  a  gen- 
tleman who  was  of  counsel  for  the  respondent, 
but  who  has  never  appeared  in  his  behalf. 

The  thanks  of  the  country  are  due  to  those 
distinguished  soldiers  who,  tempted  by  the 
Presiaent  by  offers  of  kingdoms  which  were 
not  his  to  give,  refused  to  fall  down  and  wor- 
ship the  tempter.  And  the  thanks  of  the 
country  are  not  less  due  to  General  Emory, 
who,  when  brought  into  the  presence  of  the 
President  bya  requestwhich  he  could  not  dis- 
obey, at  once  sought  to  protect  himself  against 
his  machinations  by  presenting  to  him  the  law 
npon  the  subject  of  military  orders. 

The  experience  and  the  fate  of  Mr.  John- 
son's eminent  adherents  are  lessons  of  warn- 
ing to  the  country  and  to  mankind;  and  the 
more  eminent  and  distinguished  of  his  adhe- 
rents have  furnished  the  most  melancholy  les- 
sons for  this  and  for  succeeding  generations. 

It  is  not  that  men  are  ruined  when  they 
abandon  a  party;  but  in  periods  of  nationu 
trial  and  peril  the  people  will  not  tolerate  those 
who,  in  any  degree  or  under  any  circumstances, 
falter  in  their  devollon  to  the  rights  and  in- 
terests of  the  Republic.  In  the  jiublic  judg- 
ment, which  ia  seldom  erroneous  in  regard  to 
Enblic  duty,  devotion  to  the  country  and  ad- 
erence  to  Mr.  Johnson  are  and  have  been 
wholly  inconsistent. 

Carpenter's  historical  panting  of  Emancipa- 
tion is  a  fit  representation  of  an  event  the  most 
illuatriouB  of  any  in  the  annals  of  America 
sincetheadoptionof  the  Constitution.  Indeed, 
it  is  second  to  the  ratification  of  the  Constitu- 
tion only  in  the  fact  that  that  iostrament,  as  a 
means  of  organizing  and  preserving  the  nation, 
rendered  emancipation  possible.  The  princi- 
pal figure  of  the  scene  is  the  immortal  Lincoln, 
whose  great  virtues  endear  his  name  and  mem- 
ory to  ali  mankind,  and  whose  untimely  and 
violent  death,  then  the  saddest  event  in  our 
national  experience,  but  n 


ever  before  loved  or  lamented,  as  is  the  shame, 
humiliation,  disgrace,  and  suffering  caused  by 
the  misconduct  and  crimes  of  his  successor. 
It  was  natural  and  necessary  that  the  artist 
should  arrange  the  personages  of  the  group  on 
the  right  hand  and  on  the  left  of  the  principal 
figure.  Whether  the  particular  assignment  was 
by  chance,  by  the  taste  of  the  artist,  or  by  the 
influence  of  a  mysterions  Providence  which 
works  through  human  agency,  we  know  not. 
But  on  the  right  of  Lincoln  are  two  statesmen 
and  patriots  who,  in  ail  the  trials  and  vicissi- 
tudes of  these  eventful  years,  have  remained 
steadfast  to  liberty,  to  justice,  to  the  principles 
of  constitutional  government.  Senators  and 
Mr.  Chief  Justice,  in  this  presence  I  venture 
not  to  pronounce  their  names. 
Qa  tlie  left,  of  Lincoln  are  five  figures  repre- 
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Gentlne  the  other  members  of  his  Cabinet. 
One  of  those  is  no  longer  among  the  living ;  he 
died  before  the  evil  days  eainei  and  we  may 
indulge  the  hope  that  he  would  have  escaped 
the  fate  of  his  associates.  Of  the  other  four 
three  have  been  active  in  counseling  aod  sup- 
porting the  President  in  his  attempts  to  subvert 
the  Government,  They  are  already  mined 
men.  Upon  the  canvaa  tiiev  are  elevated  to 
the  summit  of  virtuous  ambition.  Yielding  to 
the  aeductjons  of  power  they  havefallen.  Their 
example  and  fate  may  warn  us,  but  their  ad- 
Viee  and  counsel,  whether  given  to  this  tribunal 
or  to  him  who  is  on  trial  before  tbia  tribunal, 
cannot  be  accepted  as  the  judgment  of  wise  or 
of  patriotic  men. 

On  motion  ofMr.SPBAGUE,  at  two  o'clock 
and  fifteen  minutes  p.  m.,  the  Senate  took  a 
recess  for  fifteen  minutes. 

At  the  expiration  of  the  recess  the  Chief 
JaBtice  resumed  the  ch^r  and  called  the  Sen- 
Mr.  SHEBMAN.  I  move  that  the  roll  of 
the  Senators  be  called,  so  that  we  may  get  their 
attendance. 

Mr.  CONNESS.    That  is  never  done. 

Mr.  SHERMAN.  It  can  be  done.  A  mo- 
tion to  adjourn  will  have  the  same  effect  prac- 
tically. 

Mr.  CONNESS.  TheScnator  maymovean 
a^iournment  and  get  a  call  in  that  way. 

Mr.  SHERMAN.  1  move  a  call  of  the 
Senators. 

The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  moves  that  the  roll  of  the  Senate  be 
called. 

Mr.  CONNESS.     It  never  haa  been  done. 

Mr.  SUMNBE.  The  rule  provides  for  a 
call  of  the  Senate. 

Mr.  CONNESS.     I  should  like  to  hear  the 

Mr.  SUMNER.     It  is  Rule  16. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  sixteenth  rule  of  the  Senate. 

The  Chief  Clerk  read  as  follows : 

"16.  When  the  yens  and  naysshallbeoalled  forbv 
one  fifth  of  the  Sonators  pcesont,  each  Senator  oalled 
upon  !baU,  ualeen  far  speoial  reasons  he  be  excused 

aeseutor  di seen C  to  the  question.  In  taking  the  yeas 
and  ni^va,  and  anon  a  cull  of  tho  Benate,  tlio  namea 
.  of  the  Senators  sball  be  called  alpbabetloaliy." 

The  CHIEF  JUSTICE.  If  there  be  no  ob- 
jection the  Secretary  will  call  the  roll  to  ascer- 
tain who  are  present. 

Mr.  DRAKE.     I  object,  sir. 

Mr.  SHERMAN.  1  move  thait  there  be  a 
call  of  the  Senate. 

'  The  motion  was  agreed  to  ;  and  the  roll 
being  called,  forty-four  Senators  answered  to 
their  names. 

The  CHIEF  JUSTICE.  There  are  forty- 
ibur  Senators  answering  to  their  names.  The 
honorable  Manager  will  proceed, 

Mt.  Manager BOUTWELL.  Mr.  President, 
Senators,  leaving  the  discussion  of  the  provis- 
ieoH  of  the  Constitution,  I  am  now  prepared  to 


ask  your  attention  to  the  character  and  history' 
of  the  actof  17S9,  on  which  stress  has  beenl^d 
bythcFresidentinhisanswer,andbythc  learned 
counsel  who  opened  the  case  for  we  respond' 
ent.  The  discussion  in  the  House  of  Bepre- 
seutalives  in  1789  related  to  the  bill  estahlish- 
ing  a  Departmentof  Foreign  Affairs.  The  first 
section  of  that  bill,  as  it  originally  passfd  the 
House  of  Representatives,  after  recapitulating 
the  title  of  Ihe  officer  who  was  to  take  charge 
of  the  Department,  and  setting  forth  his  duties, 
contained  these  words  in  reference  to  the  Sec- 
retary of  the  Department:  "To be  removable 
from  office  by  the  President  of  the  United 
States."  The  House,  in  Committee  of  the 
Whole,  discussed  this  provision  during  several 
days,  and  all  the  leading  members  of  the  body 
appear  to  have  taken  part  in  the  debute.  Aa 
is  well  known,  there  was  a  difference  of  opin- 
ion at  the  time  as  to  the  meaning  of  the  Con- 
stitution. Some  contended  that  the  power  of 
removing  civil  officers  was  vested  in  the  Pfesi^ 
dent  absolutely,  to  be  exercised  by  him,  with- 
out consultation  with  the  Senate,  and  this  as 
well  when  the  Senate  was  in  session  as  during 
vacations.  Others  maintdned  that  the  initia- 
tive in  the  removal  of  a  public  officer  must  be 
taken  by  the  President,  but  that  there  could  b6 
no  actual  removal  except  by  the  advice  and 
consent  of  the  Senate,  and  that  this  rule  was 
applicable  to  the  powers  of  the  President  aa 
wdl  during  the  vacation  as  during  the  sessiotl 
of  the  Senate.  Others  maintained  that  during 
the  session  of  the  Senate,  while  the  initiative 
was  in  the  President,  the  actual  removal  of  a 
civil  officer  could  be  effected  only  upon  the 
advice  and  consent  of  the  Senate,  but  that  dur- 
ing the  vacations  the  President  might  remove 
such  officers  and  fill  their  places  temporarily, 
under  commissions,  to  expire  at  the  end  of  the 
next  session  of  the  Senate.  Mr.  Madison 
maintained  the  Urst  of  these  propositions,  and 
he  may  be  said  to  be  the  only  person  of  histor- 
ical reputation  at  the  present  day  who  expressed 
corresponding  opinions,  although  undoubted- 
ly his  views  were  sustained  by  a  consider- 
able number  of  members.  Jt  is  evident  from, 
an  examination  of  the  debate  that  Mr.  Madi- 
son's views  were  gradually  and  finally  success- 
fully undermined  by  the  discussion   on  that 


well  known,  EogSr  Sherman  was  then 
one  of  the  most  eminent  members  of  that  body. 
He  was  a  signer  of  the  Declaration  of  Inde- 
pendence, a  member  of  the  Convention  which 
jramed  the  Constitution  of  the  United  States, 
and  a  member  of  the  House  of  Representa- 
tives of  the  First  Congress,  He  was  undoubt- 
edly one  of  the  most  illustrious  men  of  the  con- 
stitutional period  of  American  history ;  and  in 
each  succeeding  generation  there  have  been 
eminent  persons  of  his  blood  and  name  ;  but 
at  no  period  has  his  l^mily  been  more  distin- 
guished than  at  the  present  time.  Mr.  Sher- 
man took  a  leading  part  in  the  discussion,  and 
there  is  nodonbtthattheviewswhich  ha  enter- 
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Uined  and  expresaed  Iiad  a  large  influence  in 
producing  the  result  which  was  nuaily  reached. 
The  report  of  the  debate  is  found  in  the  firet 
volume  of  the  Annals  of  Congress :  and  I 
quote  from  the  remarks  made  by  Mr.  Sherman, 
preserved  on  pagea  510  and  511  of  that  volume ; 
"Mr.  SuEBUiN.  leoDstdei  this  a  very  important 
subject  in  eyery  point  of  view,  and  therefore  worthy 
of  full  di^cussioD.     In  my  mind.it  iitTolTes  three 

Suesliona.  First.  Whether  the  President  boa,  by  tho 
onatitutton.thorlEht  to  remove  an  officer  appointed 
by  and  with  the  adViee  and  consent  of  Che  Senate. 
•  "mt  that  the  adviee  and  con- 
contrary  is  established  bylnw;  bnttiien  they  allege 
that,  although  the  oonseot  of  the  Senate  be  neoeB- 
Bary  to  the  appointment,  thePresidi    *    '         ..-...- 

it  appears  torn 

puipuae,  and  by  tl 

noneatalL    Itbinl 

ae  neoessory  to  appoint  an  officer  aa  me  nommaiion 
of  tba  Presidept ;  tbey  are  Bonstit^Ud  as  mutual 
checM^  Bush  havlut  a  negative  open  the  other. 

'■  I  oonBidor  it  a«  on  eetabliaiied  principle  that  the 
poner  which  vipalntB  dui  olio  remove,  nnleas  there 

J — imade.   How.thepowerwbiob 

lannot  displace  them,  hecauee 
nil  reatriction  in  their  favor: 


ent  of  Che  Senate  ar 


<  of  the  Senate 


otherwise  tlie  i^eaident,  ii  and  iriib  Che  advi 
oonsenC  of  th«  Benate,  tttdni  the  powci 
pointed  them,  woaU  be  mmtdent  to  rei 


the  eoDBtiiiatian  ^  Enaland,  vhcret^e  king 

, .-^--■.jjge      it  was  declared 

ieymi(bt  be  removed 


principle  in 


p  pass  a  law  m 


in  reiiealing  it 
Bppointinenl,andthe  President  alone  may  remove 
Aen  he  aione  appoints,  aa  in  the  ca*e  of  inCerior 
offices  to  be  established  by  law,"  •  •  •  *,  ■ 
"&i  the  office  is  the  mere  creatare  of  Che  Legista- 
It  under  such  regulations  »«  we 


tuad  policy 


,    Wem 


and  dar 


id  bebavii 


jbosli 


i  hold  bis 


<  shall  hi 


foTnoKrect  of  duty,  and  point  out  bow  he  shall  be 
eonvicted  of  it  without  ealling  upon  tbo  President 


itt' 


e  third  question  is,  if  the  Li«islatnre  has  tl 
to  anthoriie  the  President  alone  to  remo 
Eoer  whether  it  is  espedlent  to  invest  him  wi 
do  not  believe  it  absolutely  necessary  tljat  1 
I  have  such  power,  beeanae  the  power  of  sn 
line  would  answeraJl  the  porposes  which  gCnt) 
have  in  view  by  giving  Che  power  of  removi 
not  tbinli  tbat  the  officer  is  only  to  bs  romov< 
mpeachment.iu  is  ar^aed  by  the  gentleman  frc 
th  Carciina,  jUr.  Smith,)  because  he  is  tbo  me 


Cosay  Dolbingin  the  olanse  on  Chie  subject." 

I  may  lie  pardoned  if  I  turn  aside  for  a  mo- 
ment, and,  addressing  myself  to  the  learned 
gentleman  of  counselfor  the  respondent  who 
18  to  follow  me  in  argument,  I  request  him  to 
refute,  to  overthrow  the  constitutional  argu- 
ment of  his  illustrious  ancestor,  Roger  Sher- 
man. Doing  this,  he  will  have  overcome  the 
first,  but  only  the  first,  of  a  aeries  of  obstacles 
in  the  path  of  the  Preaident. 


In  harmonjf  with  the  views  of  Mr.  Shermart 
was  the  opinion  expressed  by  Mr.  Jackson,  of 
Georgia,  found  on  page  508  (jthe  same  volume, 

"I  shall  aeree  to  give  him  [that  is,  the  President] 
the  same  power  in  oaaes  of  removal  that  be  has  ia 
appointing;  bat  nothing  more.  Upon  this  principlo 

during  the  recess  of  tbeSenate.,  This, in  m;r  opinion, 

lences  wbieb  have  been  apprehended  and  not  eX' 

dread  th>m  the  wanton  and  uncontrollable  authority 
of  removing  officers  at  pleasure," 

It  may  be  well  to  observe  that  Mr.  MadiBOn, 
in  maintaining  the  absolute  power  of  the  Prea- 
ident to  remove  civil  oihcers,  coupled  with  hia 
opinions  upon  that  point  doctrines  concerning 
the  power  of  impeachment  which  would  be 
wholly  unacceptable  to  this  respondent.  And, 
indeed^  it  Is  perfectly  apparent  Chat  without 
the  existence  of  the  power  to  impeach  and  re- 
move the  President  of  the  United  States  from 
office  in  the  manner  maintained  by  Mr.  Madi- 
aon  in  tbat  debate,  that  tbe  concession  of 
absolute  power  of  removal  would  end  in  tho 
destruction  of  the  Government,  Mr,  Madison, 
in  that  debate,  said; 

"  The  danger  to  llborty,  the  danger  ofmaladminis- 
tratiou,  baa  not  yet  been  found  to  lie  so  much  in  tbo 
facility  of  introducing  improper  persons  into  ofBca 
as  in  the  diffieultv  of  diBplaolng  those  Wbo  are  nn- 
worthy  of  the  public  tmet."— AnnaJj  al"  Oinoj-ew,  p. 
515.  vol.1. 

Again,  he  says : 

"Perhaps  thegreat  danger,  as  has  been  observed,  of 


leeontinaed  in  office  by  an  unworthy 


wbethei  the  President  chooaea  or  noL  The  danepr, 
Chen,  consists  merely  in  this:  the  President  can  dis- 
place from  office  a  man  whose  merits  require  that  bo 
should  be  continued  in  it,  What*fill  be  tbe  motives 
which  the  President  can  fcol  for  such  abuse  of  his 

Sower  and  the  restraints  that  operate  to  prevent  it? 
n  the  first  place  ho  will  be  impeachable  by  thla 
House  before  the  Senate  for  such  an  act  of  malad- 
ministration ;  for  I  contend  that  the  wanton  removal 
of  meritorious  officers  would  subject  him  to  impeach- 
ment and  removal  from  his  high  trust."— Anna's  of 
Cbnm-eM,  p.  517,  vol.  1. 

It  ia  thus  seen  tbat  Mr.  Madiaon  took  great 
care  to  connect  his  opinions  of  the  power  of 
removal  in  the  President  with  a  distinct  decla- 
ration tbat  if  this  power  was  improperly  exei^- 
eised  by  the  President  he  would  himself  be 
liable  to  impeachment  and  removal  from  office. 
If  Mr.  Madison's  opinions  were  to  be  accepted 
by  the  President  as  a  whole,  he  would  be  as 
defenaelesa  as  be  is  at  the  present  time  if  ar- 
raigned upon  articles  of  impeachment  hased 
upon  acts  of  maladministration  in  the  removal 
of  public  officers.  The  result  of  the  debate 
upon  the  bill  for  establishing  the  executive  De- 
partment of  Foreign  Affairs  was  tbat  tbephraae 
in  question  which  made  thehead  of  the  Depart- 
ment "removable  firom  office  by  the  Presidenl 
of  the  United  States"  was  stricken  oat  by  a 
vote  of  31  in  the  affirmative  to  19  in  the  nega- 
tive, and  another  form  of  expression  was  iutEO- 
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daced  into  the  second  section  which  is  raani- 
featlj  in  Larmony  with  the  viewa  expressed  by 
Hr.  Sherman  and  those  who  entertained  cor- 
responding opinions. 

The  second  section  is  in  these  words ; 

"8Ea.2.  And  be  it  further  enacted.  That  there  eh  all 
bo  in  Ihe  aoid  Department  an  inferior  officer,  to  be 
appointed  b^  the  said  nrinGipal  officer,  and  to  be  em- 
ployed tbereiB  ne  be  shall  aeetn  proper,  and  to  bo 
eallEd  tbo  chief  clerk  of  tbo  Depaitmeiit  of  Foreiga 
Affairs,  and  who,  whenever  the  eaid  principal  officer 
eball  beremored  from  offico  by  the  PreaidentoC  the 
United  States,  or  in  other  oaee  of  vacancy,  Bhull, 
durine  anch  vacancy,  have  the  charge  and  custody 
of  all  records, books,  and  papers  sppcrtaininelsaaid 
DBpartmenl,'*— lAwled  SUUea  Stal^tlei-ai-Large,  vol.  1. 

It  will  be  Been  that  the  phra,ee  here  employed, 
"whenever  the  said  principal  officer  shall  be 
removed  from  office  by  the  President  of  the 
United  States,"  is  not  a  grant  of  power  to  the 
President ;  nor  is  it,  as  was  asserted  b^  the 
counsel  for  the  respondent,  a  legislative  inter- 
pretation of  a  constitutional  power.  But  it  is 
merely  at  most  a  quasi  recogniljon  of  a  power 
in  the  Constitution  to  be  exercised  by  the  Pres- 
ident, at  some  time,  nnder  some  circumstances, 
and  snbject  to  certain  limitations.  But  there  is 
no  statement  or  declaration  of  theljme  when 
such  power  cnnld  be  exercised,  the  circum- 
stances under  which  it  might  be  exercised,  or 
the  limitations  imposed  tipon  its  exercise. 

Ail  these  matters  are  lefl  subject  to  tbe  op- 
eration of  the  Constitution  and  to  future  legis- 
lation. This  is  in  entire  harmony  with  the 
declaration  made  by  Mr.  White,  of  North 
Carolina,  in  the  debate  of  1789.     He  says: 

"Let  Ml 
ation 


'   J  will  establish  tiie  trae< 


□  (he  law,  and  i: 


Id  the  i 


Mr.  Gerry,  of  .Massachusetts,  also  said  ; 
"  Heoce  all  constmction  of  the  moaning  of  the  Con- 
stitution is  dangerous  or  unnatural,  and  therefore 
ought  to  be  avoided.    This  is  onr  doctrine,  that  no 
power  of  this  kind  ought  to  be  eieroised  by  the  Legis- 

totheConatitntion,  it  ia  more  natural  to  give  thecon- 
etroction  in  favor  of  the  power  of  removal  vestingin 

the  President,  I         '     '  ' 

the  Senate;  be< 
the  power  whic 

Again,  Mr.  Sherman  said,  speaking  of  the 
words  which  were  introduced  into  the  first 
section  and  finally  stricken  out: 

"I  wiah,  Mr.  Ch^rman,  that  the  words  may  beleft 
oat  of  the  bill,  without  giving  up  the  question  either 
way  as  to  the  propriety  of  the  meaaare." 

The  debate  upon  the  bill  relating  to  tie  De- 
partment for  Foreign  Affairs  occurred  in  the 
month  of  June,  ITSS;  in  the  following  month 
of  August  Congress  was  euMged  in  consider- 
ing tbe  bill  establishing  the  Treasury  Depart- 
ment. This  bill  originated  in  the  House,  and 
contained  the  phrase  now  found  in  it,  being 
the  same  as  that  containedin  the biil  establish- 
ing the  State  Department. 

The  Senate  was  so  far  satisfied  of  the  impol- 
icy of  making  any  declaration  whatever  upon 


the  subject  of  removal  that  the  clause  was 
struck  out  by  an  amendment.  The  House  re- 
fused to  concur,  however,  and  the  Senate,  by 
the  casting  vote  of  the  Vice  President,  receded 
from  the  amendment. 

All  this  shows  that  the  doctrine  of  the  right 
of  removal  by  the  President  aurvived  the  de- 
bate only  as  a  limited  and  doubtful  right  at 

The  results  reached  by  the  Congress  of  1780 
are  conolasive  upon  the  following  points:  that 
that  body  was  of  opinion  that  the  power  of 
removal  wfis  not  in  the  President  absolutely, 
to  be  exercised  at  all  times  and  under  all  cir- 
curastanoes ;  and  secondly,  that  during  the  ses- 
sions of  the  Senate  the  power  of  removal  was 
vested  in  the  President  and  Senate,  to  be 
exercised  by  their  concurrent  action;  while 
the  debate  and  the  votes  indicate  that  thepower 
of  the  President  to  remove  from  office  during 
the  vacation. of  the  Senate  was,  at  best,  a 
doubtful  power  under  the  Constitution.    ' 

It  becomes  ns  next  to  consider  the  practice 
of  the  Government,  under  the  Constitution, 
and  in  the  presence  of  the  action  of  the  First 
Congress,  by  virtue  of  which  the  President  now 
claims  an  absolutej  unqualified,  irresponsible 
power  over  all  public  officers,  and  this  without 
the  advice  and  consent  of  the  Senate  or  the 
concurrence  of  any  other  branch  of  the  Gov- 
ernment. In  the  early  years  of  the  Govern- 
ment the  removal  of  a  public  officer  by  the 
President  was  a  rare  occurrence,  and  it  was 
usually  resorted  to  during  the  session  of  the 
Senate,  for  misconduct  in  office  only,  and  ac- 
complished by  the  appointment  of  a  successor 
through  the  advice  and  consent  of  the  Senate. 
Gradually  a  practice  was  introduced,  largely 
through  the  example  of  Mr.  Jefferson,  of  re- 
moving officers  during  the  recess  of  the  Sen- 
ate and  filling  their  places  under  commissions 
to  expire  at  die  end  of  the  next  session.  But 
it  cannot  be  said  that  this  practice  became  com- 
mon until  the  election  of  General  Jackson,  in 
1828.  During  bis  adroinistration  the  practice 
of  removing  officers  daring  the  recesses  of  the 
Senate  was  largely  increased,  and  in  the  year 
1832,  on  the  18th  of  September,  General  Jack- 
son removed  Mr.  Duane  from  the  office  of  Sec- 
retary of  the  Treasury.  This  occurred,  how- 
ever, during  a  recess  of  the  Senate.  This  act 
on  his  part  gave  rise  to  a  heated  debate  in 
Congress  and  an  ardent  controversy  through- 
out the  country,  many  of  the  most  eminent 
men  contending  that  there  was  no  power  in 
the  President  to  remove  a  civil  officer,  even 
during  the  recess  of  the  Senate.  The  triumph 
of  General  Jackson  in  that  controversy  gave  a 
full  interpretation  to  the  words  which  had  been 
employed  in  the  statute  of  1789. 

But,  at  the  same  time,  the  limitations  of  thai 
power  in  the  President  were  clearly  settled, 
both  upon  the  law  and  upon  the  Coastitation. 
that  whatever  might  be  his  power  of  removal 
during  a  recess  of  the  Senate,  be  had  no  right 
to  maKe  a  removal  during  a  session  of  the  Sen- 
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ate,  except  upon  theadvieeaod  consent  of  that 
body  to  the  appointment  of  a  suceessoc.  Thia 
waa  the  opinion  of  Mr.  Johnson  himself,  as 
stated  by  him  in  a  speech  made  in  the  Senate 
on  the  10th  of  January,  1891: 

■■  r  meant  that  the  trne  way  to  fight  the  battls  was 
lor  us  to  romaiD  here  and  ooeopr  the  nlaoes  aesigr"'^ 
to  us  by  the  Oonatitution  of  thoconntty.    Why  ii 
make  tliat  statement!  It  waa  because        ' 
ot  March  nest  we  shall  have  sis  mtj,.ii„ 
body;  and  if,  as  aoine  apprehended,  the  in 
Administration  shall  ahow  any  disposition  ti 
encroachments  upon  the  institution  of  slavi 
orpachments  npon  the  rights  of  the  States 
other  violation  of  the  Constitntion,  we,  by  ren 

the  Union  and  standing:  at  our  places, 


la-  did  I 
9  4th  day 


the  power  t 
We  have  tl 


Uthes. 


J  the  power  even  to  rejeci 

of  tho  Cabinet  officeis  of  the  in 
Then  should_we  not  be  flghting 


,    Howl 
omlng  President, 


of  the  Union  a 


T  Start,  disablean  Administration  whi 
o  encroach  on  our  rifhls  and  to  vioh 
ution  of  the  oountry  7  So  tor  as  appi 
minister  abroad  is  oonceniod,  the  inr 

we  remain  hero.  It  comes  into  ofbce 
powerless  to  do  harm.  We,  standini 
Bbalanoeofpowerin  our  hands;  weca 
e  very  thres&old  effectually,  and  do  il 
Onion  and  in  our  house.    Theinoomij 


laryeioeeda  11.000  a  yes 
uu  niLb.and  tho  acquiescence 
United  States,    The  President 


.    ._  .. ,  _^—   the   question 

whether  the  President  is  or  is  not  guilty  under 
the  first  three  articles  exhibited  ^ainsthirahy 
the  House  of  Eepreaentatives,  it  is  of  no  con- 
sequence whether  the  President  of  the  United 
States  has  power  to  remove  a  civil  officer  dar- 
ing a  recess  of  the  Senate.  The  fact  charged 
and  proved  against  the  President,  and  on  which, 
as  one  fact  proved  against  him,  we  demand  his 
conviction,  is,  that  he  attempted  to  remove 
Mr.  Stanton  from  the  office  of  Secretary  of 
War  during  a  session  of  the  Senate.  It  can- 
not be  claimed  with  any  propriety  that  the  act 
of  1789  can  be  construed  as  a  grant  of  power 
to  the  President  to  aa  extent  beyond  the  prac- 
tice of  the  GoTernment  for  three  quarters  of 
a  century  nnder  the  Constitution  and  under 
the  provisions  of  the  law  of  1789.  None  of 
the  predecessors  of  Mr.  Johnson,  from  General 
Washingtoti  to  Mr.  Lincoln,  although  the  act 
of  1789  was  in  existence  during  all  that  period, 
had  ever  ventured  to  claim  that  either  under 
that  act  or  by  virtue  of  the  Constitution  tlie 
President  of  the  United  States  had  power  to 
remove  a  civil  officer  during  a  session  of  the 
Senate  without  its  consent  and  advice.  The 
utmost  that  can  be  said  is,  that  for  the  last 
forty  years  it  had  been  the  practice  of  (he  Ex- 
ecutive to  remove  civil  officers  at  pleasure  dur- 
ing the  recess  of  the  Senate.  While  it  may  be 
urged  that  this  practice,  in  the  absence  of  any 
direct  legislation  upon  the  subject,  bad  become 
the  common  law  of  the  country,  protecti  ng  the 
Executive  in  a  policy  corresjfonding  to  that 


practice,  it  is  also  true,  for  stronger  reasons, 
that  Mr,  Johnson  was  bound  by  his  oath  of 
office  to  adhere  t«  the  practice  of  his  prede- 
cessors in  other  particulars,  none  of  whom  had 
ever  ventured  to  remove  a  civil  officer  from 
his  office  during  the  session  of  the  Senate  and 
appoint  B  Bucoeseoi,  either  permanent  or  ad 
interim,  and  authorize  that  successor  to  enter 
upon  the  discharge  of  the  duties  of  such  office. 
The  case  of  Timothy  Piclcering  has  been  ex- 

glained  and  it  constitutes  no  exception.  As 
ir  as  is  known  to  me  the  lists  of  removals  and 
appointments  introduced  by  the  respondent  do 
not  sustain  the  claim  of  the  answer  in  regard 
to  the  power  of  removal. 

Hence  it  is  that  the  actof  1789is  no  security 
to  this  respondent,  and  hence  it  is  that  we  hold 
him  guilty  of  a  violation  of  the  Constitntionand 
of  his  oath  of  office  under  the  first  and  third 
articles  of  impeachment  exhibited  against  him 
by  the  Honse  of  Representatives,  ana  this  with- 
out availing  ourselves  of  the  provisions  of  the 
tenure-of-office  act  of  March  2,  1867. 

I  resj)ectfnlly  ask  that  the  views  now  sub- 
mitted in  reference  to  the  act  of  1789,  may  be 
considered  in  connection  with  the  argument  I 
have  already  offered  upon  the  true  meaning 
of  the  provisions  of  the  Constitution  relating 
to  the  appointment  of  civil  officers. 

I  pass  now  to  the  consideration  of  the  act 
of  the  13th  of  February,  1795,  on  which  the 
President  relies  as  a  juslification  for  his  ap- 
pointment of  Lorenzo  Thomas  as  Secretary  of 
War  ad  interim.     By  this  act  it  is  provided; 

"In  cose  of  vacancy  in  the  ofSce  of  Secretary  of 
State,  the  Secretary  of  the  Treasury,  or  of  the  Sec- 
retary of  the  Department  of  War,  or  of  any  other 
officer  of  either  of  the  said  Departmenta  whoso  ap- 
pointment is  not  in  the  head  thereof,  whereby  they 
eanaot  perform  the  duties  of  their  said  reapeotive 
ofiices.itshallbe  lawful  IbrthePreaidentofthoUniled 
States,  incase  he  shall  fhiak  it  necesBary,  to  author- 
ise any  person  or  personl.  at  his  discretioa.  to  per- 
form the  duties  of  the  said  respective  offices  until  a 
successor  be  appointed  or  such  vacancy  be  filjed: 
Provided,  That  no  one  vacancy  shall  be  supplied 
in  manner  aforesaid,  for  a  longer  term  than  six 
months."—!  Stalvlea-al-Lame,  p.  416. 

The  ingenuityof  the  President  and  his  coun- 
sel has  led  them  to  maintain  that  the  phrase 
"in  case  of  vacancy,"  used  in  this  statute, 
relates  to  any  and  every  vacancy  however  pro 
duced.     But  the  reading  of  the  en     e  n 

whether  casually  or  carefully,  sh  w  ha  the 
purpose  of  the  law  was  to  provid  ah  ue 
temporarily  in  ease  of  vacancy  wh  by  he 
person  in  office  could  not  <ptrfan  he  a  tes 
of  his  office,  and  necessarily  apph  d  y  o 
those  contingencies  of  official  lif  wh  h  pu 
out  of  the  power  of  the  person  in    ffi  ds 

charge  the  duties  of  the  place;  such  as  sick- 
ness, absence,  or  inability  of  any  sort.  And 
yet  the  President  and  his  counsel  contend  that 
aremoval  by  thePresident  isacaaeof  vacancy 
contemplated  by  the  law,  notwithstanding  the 
limitation  of  the  President  in  his  power  of 
appointing  an  officer  temporarily  as  to  those 
cases  which  render  it  impossible  for  the  duly 
er  to  perform  the  duties  of 
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his  o£Gce.  When  it  h  considered,  as  I  liave 
shown,  that  the  Preaideut  had  no  power— and 
this  without  considering  the  tenure- of- office  act 
of  March  2,  1807 — to  create  a  vacancy  during 
a  session  of  the  Senate,  the  act  of  1T05,  even 
upon  his  construction,  furnishes  no  defense 
whiLteyer.  But  ive  submit  that  if  he  bad  pos- 
sessed the  power  which  he  claims  by  virtue  of 
the  act  of  1TS9,  that  the  vacancy  referred  to  in 
the  act  of  1795  is  cot  euch  a  vacancy  as  is 
caused  by  the  removal  of  a  public  officer,  but 
that  that  act  is  limited  to  those  vacancies  which 
arise  unavoidably  in  the  public  service  and 
without  theagencyof  the  President.  But  there 
is  in  the  section  of  the  act  of  1795,  ou  which 
the  President  relies,  a  pcoviso  which  nullifies 
absolutely  the  defense  which  he  has  set  up. 
This  proviso  is  that  no  one  vacancy  shall  be 
supplied  in  manner  afores^d  (that  is,  bj  a 
temporary  appoictmentj  for  alonger  term  than 
six  months. 

Mr.  Johnson  maintains  that  he  suspended 
Mr.  Stanton  from  the  office  of  Secretary  of  War 
on  the  12thof  .August  last,  not  by  virtue  of  the 
tenure-of-ofSceact  of  March2, 1867,  but  under 
a  power  incident  to  the  general  and  unlimited 
power  of  removal,  which,  as  he  claims,  is  vested 
in  the  Presidentof  the  United  States,  and  that, 
ftom  the  12th  of  August  last,  Mr.  Staqton  has 
not  been  entitled  to  the  office  of  Secretary  for 
the  Department  of  War.  If  he  suspended  Mr. 
Stanton  as  au  incident  of  his  general  power  of 
removal,  then  his  suspension,  upon  the  Presi- 
dent's theory,  created  a  vacancy  such  as  is 
claimed  by  the  President  under  the  statute  of 
1T95.  The  suspension  of  Mr.  Stanton  puthim 
in  such  a  condition  that  he  "  could  not  perform 
the  duties  of  the  office."  The  President  claims 
also  to  have  appointed  General  Grant  Secretary 
of  War  ad  itUerim  on  the  12th  of  August  last, 
by  virtue  of  the  statute  j>f  1795.  The  proviso 
of  that  statute  declares  that  no  one  vacancy 
shall  be  supplied  in  manner  aforesaid  (that  is, 
by  temporary  appointment)  for  a  longer  terra 
than  six  months,  if  the  act  of  1795  were  in 
force,  and  if  tiePreaident'stheoryof  his  rights 
under  the  Constitution  and  under  that  act  were 
a  valid  theory,  the  six  months  daring  which 
the  vacancy  might  have  been  supplied  tempo- 
rarily expired  by  limitation  on  the  12th  day  of 
February,  18(i8,  and  jet  on  the  2l3t  day  of 
February,  1868,  the  President  appointed  Lo' 
renzo  Thomas  Secretary  of  War  ad  interim  to 
the  same  vacancy,  and  this  in  violation  of  the 
statute  which  he  pleads  in  his  own  defense.  It 
is  too  dear  for  argument  that  if  Mr.  Stanton 
was  lawfully  suspended,  as  the  President  i 
claims,  but  not  suspended  under  the  tenure 
ofSce  act,  then  the  so-called  restoration  of  _ 
Stanton  on  the  I3th  January  was  wholly  illegal. 
Bnt  if  the  statute  of  1795  is  applicable  to  a 
vacancy  created  by  suspension  or  removal,  then 
the  President  has  violated  it  by  the  appoint- 
ment of  General  Thomas  Secretary  of  War  ad 
iMeriia.  And  if  the  statute  of  1796  is  not  ap- 
plicable to  a  vacancy  occasioned  by  a  removal, 


then  the  appoiDtment  of  General  Thomas  Sec- 
retary of  War  ad  interim  is  without  authority 

■  the  color  of  authority  ot  law. 

The  fact  is,  however,  that  the  statute  of  1796 

repealed  by  the  operation  of  the  statute  of 
the  20th  of  February,  1863.  (Statutes- at-Large, 
vol.  12,  p.  656.) 

If  Senators  will  consider  the  provisions  of 
the  statute  of  1863  in  connection  with  the  power 
of  removal  under  the  Constitution  duringa  ses- 
sion of  the  Senate,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  the  then  recognized 
power  of  removal  by  the  President  during  a 
recess  of  the  Senate  to  be  filled  by  temporary 
appointments,  as  was  the  practice  previous  to 
March  2,  1867,  they  will  find  that  provision 
was  made  by  the  act  of  1863  forever^ vacancy 
which  conldpossibly  arise  in  the  public  service. 

The  act  of  February  20,  1863,  provides— 

"T!i}t  in  aaseof  tlie  death,  renosation,  abseooe 
from  the  seat  of  Government,  or  siokneas  of  the  head 
of  an  executive  Department  of  the  Goiernment,  or 
ofanyofficerof  either  of  the sudpepartntanls  whose 
appointmontla  not  in  the  head  taereof,  tehtMV  Inev 
cannot  vtrfomt  lAi  dvtiet  ofthtir  remtetine  effim,  it 
ehall  be  lawful  torthePreAdeut  of^eUnltedStates. 
in  Base  he  shall  think  it  neosHary.  to  anthailM  the 
head  of  an;  other  execntive  Department  or  other 
officeiinritherofaaid  Departments  whose  appoint- 
ment is  vested  in  the  Freaident.  at  his  discretion,  to 
perform  Uia  datles  of  the  said  respectiv  e  oScea  nntil 
a  sneoewor  be  N>poiiit«d,  orontil  such  absence  or  in- 
abili^BhallaeBm:  Proaided,  That  do  one  vacancy 
shall  bemppliedin  moaner  aforesaid  for  aloueer 
term  than  six  months." 

Provision  was  thus  made  by  the  act  of  1S63 
for  filling  allvacancies  which  could  occur  under 
any  circumstances.  It  is  a  necessary  rule  of 
construction  that  all  previous  statutes  making 
other  and  different  provisions  for  the  filling  of 
vafancieaare  repealed  by  the  operation  of  more 
recent  statutes ;  and  for  the  plain  reason  that 
it  is  inconsistent  with  any  theory  of  govern- 
ment that  there  should  be  two  legal  modes  in 
existence  at  the  same  time  for  doing  the  same 

If  the  view  I  have  presented  be  a  sound  one 
it  is  apparent  that  the  President's  conduct 
finds  no  support  either  in  the  Constitution,  in 
the  act  of  1789,  or  in  the  legislation  of  1795, 
on  which  he  chiefiy  relies  as  a  justification  for 
the  appointment  of  Thomas  as  Secreta^  of 
War  ad  interim.  It  follows,  also,  that  if  the 
tenure- of- office  act  had  not  heen  passed  the 
President  would  have  been  guilty  of  a  high 
misdemeanor,  in  that  he  issued  an  order  for 
the  removal  of  Mr.  Stanton  from  office  during 
thj  session  of  the  Senate,  in  violation  of  the 
Constitution  and  of  his  own  oath  of  office; 
that  he  was  gnillj  of  a  high  misdemeanor  in 
the  appointment  of  Lorenzo  Thomas  as  Sec- 
retary of  War  ad  interim,  and  this  whether 
the  act  of  the  13th  of  February,  1796,  is  ia 
force,  or  whether  the  same  has  been  repealed 
by  the  statute  of  1863.  His  guilt  is  thus  fully 
proved  and  established  as  charged  in  the  first, 
second,  and  third  articles  of  impeachment 
exhibited  against  him  by  the  House  of  B^re- 
'  ''        and  this  without  considering  the 
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requirements  or  constitutionality  of  the  act 
regulating  tbe  tenure  of  certain  civil  offices. 

1  pass  now  to  theconsiderationof  tlie  tenuce- 
nf-office  act.  I  preface  what  I  have  to  aaj  by 
calling  to  jour  attention  that  portion  of  my 
argament  already  addressed  to  you,  in  which 
I  have  set  forth  and  maintained,  as  I  was  able, 
the  opinion  that  the  President  had  no  right  to 
jnake  any  inquiry  whether  an  act  of  Congress 
is  oris  not  constitutional ;  that,  having  no  right 
to  make  such  inquiry,  he  could  not  plead  that 
he  had  so  inquired  and  reached  the  conclu- 
sion that  the  act  inquired  about  was  invalid. 
You  will  also  bearin  mind  the  views  presented, 
that  this  tribunal  can  take  no  notice  of  any 
ailment  or  su^estion  that  a  law  deemed 
unconstitutional  may  be  willfully  violated  by 
the  President.  The  gist  of  his  crime  is' that 
he  intentionally  disregarded  a  law,  and,  lu  the 
nature  of  the  case,  it  can  be  no  excuse  or  de- 
fense that  such  law,  in  his  opinion,  or  in  the 
opinion  of  others,  was  not  in  conformity  with 
the  Constitution. 

In  this  connection  I  desire  to  call  your  at- 
tention to  suggestions  made  by  the  President, 
and  by  tbe  President's  counsel — by  the  Presi- 
dent in  his  message  of  December,  1867,  and 
by  the  President's  counsel  in  his  opening  argu- 
ment— that  if  Congress  were  by  legislation  to 
abolish  a  department  of  the  Government,  or 
to  declare  that  the  President  should  not  be 
Commander-in-Chief  of  the  Army  or  the  Navy, 
that  it  would  he  tbe  duty  of  the  President  to 
disregard  such  legislation.  These  are  extreme 
cases  and  not  within  the  range  of  possibility. 
Members  of  Congress  are  individually  bound 
by  an  oath  to  support  the  Constitution  of  the 
United  States,  and  it  is  not  to  be  presumed, 
even  for  the  purpose  of  argument,  that  they 
would  wantonly  disregard  the  obligations  of 
their  oath,  and  enact  in  the  form  of  law  rules 
or  proceedings  in  plain  violation  of  the  Con- 
atitution.  Such  is  not  the  course  of  legisla- 
tion, and  such  is  not  the  character  of  the  act 
we  are  now  to  consider.  The  bill  regulating 
the  tenure  of  certtun  civil  offices  was  passed 
b/a  constitutional  majority  in  each  of  the  two 
Houses,  and  it  is  to  be  presumed  that  each 
Senator  and  Representative  who  gave  it  his 
support  did  so  in  the  belief  that  its  provisions 
were  in  harmony  with  the  provisions  of  the 
Constitution.  We  are  now  dealing  with  prac- 
tical affairs,  and  conducting  \,be  Government 
within  the  Constitution  ;  and  in  reference  to 
measures  passed  by  Congress  under  such  cir- 
cumstances, it  is  whollr  indefensible  for  the 
President  to  suggest  the  course  that,  in  his 
opinion,  he  would  be  justiSed  in  pursuing  if 
Congress  were  openly  and  wantonly  to  disre- 
gard the  Constitution  and  inaugurate  revolu- 
tion in  the  Government. 

It  is  asserted  by  the  counsel  for  thePresident 
that  he  took  advice  as  to  the  constitutionality 
of  the  .tenure -of- office  act,  and  being  qf  opin- 
ion .that  it  was  unconstitutional,  or  so  much 
of  it  at  least  as  attempted  to  deprive  him  of 


the  power  of  removing  the  members  of  the 
Cabinet,  he  felt  it  to  be  his  duty  to  disregard 
its  provisions ;  and  the  question  is  now  put. 
with  feeling  and  emphasis  whether  the  Pres- 
ident is  to  be  impeached,  convicted,  and 
removed  from  office  for  a  mere  difference  of 
Opinion.  True,  the  President  is  not  to  be 
removed  for  a  mere  difference  of  opinion.  If 
he  had  contented  himself  with  the  opinion  that 
the  law  was  unconstitutional,  or  even  with  the 
expression  of  such  auopinionprivately  or  ofS- 
cially  to  Congress,  no  exception  could  h&ve 
been  taken  to  his  conduct.  But  he  has  at- 
tempted to  act  in  accordance  .with  that  opinion, 
and  in  that  action  he  has  disregarded  the  re- 
quirements of  the  statute.  It  is  for  this  action 
that  he  is  to  be  arraigned,  and  is  to  be  con- 
victed. But  it  is  not  necessary  for  us  to  rest 
upon  the  doctrine  that  it  was  tbe  duty  of  the 
Presidant  to  accept  the  law  as  constitutional 
and  govern  himself  accordingly  in  all  hia  ofUcial 
doings.  We  are  prepared  to  show  that  the  law 
is  in  truth  in  harmony  with  the  Constitution, 
and  that  its  provisions  apply  to  Mr.  Stanton  as 
Secretary  for  the  Department  of  War, 

The  tenure- of- office  act  makes  no  change  io 
the  powers  of  the  President  and  the  Senate, 
during  the  session  of  tbe  Senate,  to  remove  a 
civil  officer  upon  a  nomination  by  the  Presi- 
dent, and  confirmation  by  the  Senate,  of  a 
successor.  This  was  anadraitted  constitutional 
power  from  the  very  organization  of  the  Gov- 
ernment, while  the  right  now  claimed  by  the 
President  to  remove  a  civil  officer  during  a 
session  of  the  Senate,  without  the  advice  and 
consent  of  the  Senate,  tras  never  asserted  by 
any  of  his  predecessors,  and  certainly  never 
recognized  by  any  law  or  by  any  practice.  This 
rule  applied  to  heads  of  Departments  as  well 
as  to  other  civil  officers.  Indeed,  it  may  be 
said,  once  for  all,  that  the  tenure  b^  which 
members  of  the  Cabinet  have  held-their  places 
corresponds  in  every  particular  to  the  tenure 
by  which  other  civil  officers  have  held  theirs. 
It  is  undoubtedly  true  that,  in  practice,  mem- 
bers of  the  Cabinet  have  been  accustomed  to 
tender  their  resignations  upon  a  suggestion 
from  the  President  that  such  a  course  would 
be  acceptable  to  him.  But  this  practice  has 
never  changed  their  legal  relations  to  the  Pres- 
ident or  to  the  country.  There  was  never  a 
moment  of  time,  since  the  adoption  of  tbe  Con- 
stitution, when  the  law  or  the  opinion  of  tbe 
Senate  recognized  tbe  right  of  the  President 
to  remove  a  Cabinet  officer  during  a  session 
of  the  Senate,  without  tbe  consent  of  the  Sen- 
ate given  through  the  confirmation  of  a  suc- 
cessor. Hence,  in  this  particular,  the  tennre- 
of-office  act  merely  enacted  and  gave  form  to 
a  practice  existing  from  the  foundadon  of  the 
Government — a  practice  in  entire  harmony 
with  the  provisions  of  tbe  Constitution  upon 
that  subject.  'J'he  chief  change  produced  by 
the  tenure- of- office  act  had  reference  to  re- 
movals during  the  recess  of  tbe  Senate.  Pre- 
vious to  the  -M  of  March,  ISGT,  as  has  been 
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already  shown,  it  was  the  practice  of  the  Pres- 
ideat  during  the  recesses  of  the  Senate  to  re- 
moTe  civil  officers  and  to  grant  commissions 
to  other  persons  ander  the  third  clause  of  the 
second  section  of  the  second  article  of  the 
Constitution.  This  power,  as  has  been  seen, 
wEis  a  doubtful  one  in  the  beginning.  The 
practice  grow  up  under  the  act  of  1789,  but 
the  right  of  Congress  bj  legislation  to  regulate 
the  exercise  of  that  power  was  not  questioned 
in  the  great  debate  of  that  year,  nor  can  it 
reasonably  be  drawn  into  controversy  now. 

The  act  of  March  2, 18G7,  declares  that  the 
President  shall  not  esercise  the  power  of  re- 
moval, absolutely,  during  the  recess  of  the 
i^enate,  but  that  if  any  officer  shall  be  shown, 
by  evidence  satisfactory  to  the  President,  to  be 
Bi'.ilty  of  misconduct  in  office,  or  of  crime,  or 
for  any  reason  shallbecomeincapable  or  legally 
disqualified  to  perform  his  duties,  the  President 
may  suspend  him  from  office  and  designate 
some  suitable  person  to  perform  temporarily 
the  duties  ofsucti  office  untiUhe  next  meeting  of 
the  Senate  and  the  action  of  the  Senate  thereon. 

Bf  this  legislation  the  removal  is  qualified 
and  is  made  subject  to  the  final  action  of  the 
Senate  instead  of  being  absolute,  as  was  the 
fact  under  the  practice  theretofore  prevailing. 
It  is  to  be  observed,  however,  that  this  feature 
of  the  act  regulating  the  tenure  of  certain  civil 
offices  is  not  drawn  into  controversy  by  these 
proceedings,  and  therefore  it  is  entirely  unim- 
portant to  the  President  whether  that  provision 
of  the  act  is  constitutional  or  not.  I  can,  how- 
ever, entertain  no  doubt  of  its  constitutionality. 
The  record  of  the  case  shows  that  Mr.  Stanton 
was  suspended  from  office  during  the  recess, 
but  was  removed  from  office,  as  far  as  an  order 
of  the  President  could  effect  his  removal,  dur- 
ing a  session  of  the  Senate.  It  is  also  wholly 
immaterial  to  the  present  inquiry  whether  the 
suspension  of  Mr,  Stanton  on  the  12th  of 
Aagtist,  1867,  was  made  under  the  tenure-of- 
otBce  act,  or  in  disregard  of  it,  as  the  President 
now  asserts.  It  being  thus  clear  that  so  much 
of  the  act  as  relates  to  appointments  and  re- 
movals from  office  daring  the  session  of  the 
Senate  is  in  harmony  with  the  practice  of  the 
Government  from  the  first,  and  in  harmony 
withtheprovisionsoftheConstitntionon  whidi 
that  practice  was  based,  and  it  being  admitted 
that  the  order  of  the  President  for  the  removal 
of  Mr.  Stanton  was  issued  during  a  session  of 
the  Senate,  it  is  unnecessary  to  inquire  whether 
the  other  parts  of  the  act  are  constitutional  or 
not,  and  also  unnecessary  to  Inquire  what  the 

Erovisiona  of  the  act  are  in  reference  to  the 
eads  of  the  several  Executive  Departments.  I 
presume  authorities  are  not  needed  to  show 
that  a  law  may  be  unconstitutional  and  void  in 
some  of  its  parts,  and  the  remaining  portions 
continue  in  full  force. 

The  body  of  the  first  section  of  the  act  regu- 
lating the  tenure  of  certain  civil  offices  is  in 
these  words : 
.  "  Every  person  holding  an}'  oivil  oJBoc  to  wbioh  he 


has  been  appointed  br  and  witli  tlia  advioo  and  con- 
sent of  the  Senate,  and  everr  psrson  who  ehall  here- 
after bo  appointed  to  any  aoob  offioe,  and  shall  be- 
come dnly  qualified  to  not  therein,  is.  and  shall  be 
entitled,  to  hold  aueli  offioe  until  a  sucoeasor  shall 
have  been  in  like  manner  appointed  and  duly  quali- 
fied, except  as  herein  otherwise  provided." 

Omitting  for  the  moment  to  notice  the  excep- 
tion, there  can  be  no  doubt  that  this  provision 
would  have  applied  to  the  Secretary  of  War, 
and  to  every  other  civil  officer  under  the  Gov- 
ernment ;  nor  can  there  be  any  doubt  that  the 
removal  of  Mr.  Stanton  during  a  session  of  tho 
Senate  ia  a  misdemeanor  bj?  the  law,  and  pun- 
ishable as  such  under  the  sixth  section  of  the 
act,  unless  the  body  of  the  section  quoted  is  so 
controlled  by  the  proviso  as  to  take  the  Secre- 
tary of  War  out  of  its  grasp.  The  proviso  ia 
in  these  words ; 

if  State,  of  the  Tnasxuy,  of 


Hem 


'Thatthi 

of  the  Haw.  and  of  the  Interior,  the  1' 

,r.l  =n,1  the  Attorney  OenBral  shall ' 

■ "  '     "        nd  during  the  t( 
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ill  hold  their 


and  one  month  thereafter,  sabiect  to  removal  by  and 
with  the  advioB  and  consent  of  tho  Sanata." 

We  maintain  that  Mr.  Stanton,  as  Secre- 
tary of  War,  was,  on  the  2d  day  of  March, 
1867,  within  and  included  tinder  the  language 
of  the  proviso,  and  was  to  hold  his  office  tor 
and  during  the  term  of  the  President  by  whom 
he  had  been  appointed,  and  one  month  there- 
after, subject  to  removal,  however,  by  and  with 
the  advice  and  consent  of  the  Senate.  We 
maintain  that  Mr.  Stanton  was  then  holding 
the  office  of  Secretai7  of  War  for  and  in  the 
term  of  President  Lincoln,  by  whom  he  had 
been  appointed;  that  that  term  commenced 
on  the  4th  of  March,'l8Q5,  andwill  end  on  the 
4th  of  March,  1869.  The  Constitution  defines 
the  meaning  of  the  word  "term."  When 
speaking  of  the  President,  it  says : 

"Ho  shall  hold  his  oi&ce  dnring  the  term  of  four 
years,  and.  together  with  the  Vioe  President,  ehoaen 
for  the  same  term,  be  elected  as  follows." 

Now,  then,  although  the  President  first 
elected  may  die  dnring  his  term,  the  office  and 
the  term  of  the  office  still  remain.  Having 
been  established  by  the  Constitution,  it  is  not 
in  any  degree  dependent  upon  the  circumstance 
whether  the  person  elected  to  the  term  shall 
survive  to  the  end  or  not.  It  still  is  a  presi- 
dential term.  It  stili  is  in  law  the  term  of  the 
President  who  was  elected  to  the  office.  The 
Vice  President  was  chosen  at  the  same  time 
and  elected  for  the  same  term.  But  it  is  the 
term  of  a  different  office  from  that  of  Presi- 
dent— the  term  of  the  office  of  Vice  President. 
Mr.  Johnson  was  elected  to  the  office  of  Vice 
President  for  the  terra  of  four  years.  Mr.  Lin- 
coln was  elected  to  the  office  of  President  for 
the  term  of  four  years.  Mr.  Lincoln  died  in 
the  second  mouth  of  his  term,  and  Mr.  John- 
son succeeded  to  the  office. 

It  was  not  a  new  office;  it  was  not  a  new 
terrti.  .  He  succeeded  to  Mr.  Lincoln's  offline, 
and  fortheremainder  of  Mr.  Lincoln's  term  of 
office.    He  is  serving  out  Mr.  Lincoln's  term 
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as  President.  The  law  says  that  the  Secre- 
taries shall  hold  their  offices  respectively  for 
and  during  the  t«rm  of  the  President  by  whom 
they  may  have  been  appointed.  Mr.  Lincoln's 
term  comtaenoed  on  the  1th  of  March,  1865. 
Mr.  Stanton  was  appointed  by  Mr.  Lincoln; 
he  was  in  office  in  Mr.  Lincoln's  term,  when 
the  act  regulating  the  tenure  of  certain  civil 
offices  was  passed,-  and  by  the  proviso  of  that 
act  he  was  entitled  to  hold  that  office  until  one 
month  after  the  4th  of  March,  1869,  unless  he 
should'be  sooner  remoTed  therefrom,  by  and 
with  the  advice  and  consent  of  the  Senate. 

The  act  of  March  1,  1792,  concerning  the 
Bucceasion,  in  case  the  office  of  President  and 
Vice  Presidenthoth  become  raoant,  recognizes 
the  presidential  term  of  four  years  as  the  con- 
stitutional term.  Anyone  can  understand  that 
in  case  of  vacancy  in  the  office  of  President 
and  Vice  President,  and  in  case  of  a  new  elec- 
tion by  the  people,  that  it  would  be  desirable 
to  make  the  etection  for  the  remainder  of  the 
letra.  But  the  act  of  1792  tecogoiaes  the  im- 
possibility of  this  course  in  the  section  which 
Provides  that  the  term  of  four  years  for  which  a 
resident  and  Vice  President  shall  be  elected 
(that  is,  in  case  of  a  new  electJon,  as  stated,) 
shall  in  all  cases  commence  on  the  4th  day  of 
March  next  succeeding  the  day  on  which  the 
votes  of  the  electors  shall  have  been  given. 

It  is  thus  seen  that  by  an  election  to  fill  a 
vacancy  the  Government  would  be  so  far 
changed  in  its  practical  working  that  the  sub- 
sequent elections  of  President,  except  by  an 
amendment  to  the  Constitution,  could  never 
ag'ain  occur  in  the  years  divisible  by  four,  as  at 
present,  and  might  not  answer  to  the  election 
of  members  to  the  House  of  RepxeBentalivcs, 
for  the  presidential  elections  might  occnt  in 
the  years  not  divisible  by  two.  The  Congress 
of  1792  acted  upon  the  constitutional  doctrine 
that  the  presidential  term  is  four  years  and 
cannot  be  changed  by  law. 

On  the  21at  of  February,  1868,  while  the 
Senate  of  the  United  States  was  in  sessioO; 
Jol^pson,  in  violation  of  the  law — which^a 
have  already  seen,  is  in  strict  harmony  in 
particular  with  the  Constitution  and  with  the 
practiceof  every  Administration  underthe Con- 
stitution from  the  beginning  of  the  Govern- 
ment— issujd  an  order  for  th§  removal  of  Mr. 
Stanton  from  his  office  as  Secretary  for  the 
Department  of  War.  If,  however,  it  he  claimed 
that  the  proviso  does  not  apply  tothe  Secretary 
of  War,  then  he  does  not  come  within  the  only 
exception  made  in  the  statute  to  the  general 
provision  in  thebody  of  the  first  section  already 
quoted  ;  and  Mr.  Stanton,  having  been  ap- 
pointed to  office  originally  by  and  with  the 
advice  and  consent  of  the  Senate,  could  only 
be  removed  by  the  nomination  and  appoint- 
ment of  a  successor  by  and  with  the  advice 
and  consent  of  the  Senate.  Hence,  upon  either 
theory,  it  is  plain  that  the  President  violate'' '' 
tenure-of-offlce  act  in  the  order  which  heia 
on  the  21st  of  February,  A.  D.  1868,  for  tiie 
C.  I.-87. 


removal  of  Mr.  Stanton  from  the  office  of  Sec- 
retary for  the  Department  of  War,  the  Senate 
of  the  United  States  being  then  in  session. 

In  support  of  the  view  I  have  presented  I 
refer  to  the  official  record  of  the  aroendmeuta 
made  to  the  first  section  of  the  tenure- of- office 
act.  On  the  18tb  of  January,  1867,  the  bill 
passed  the  Senate,  and  the  first  section  thereof 
was  in  these  words : 

"That  evary  parson  [oiceptiog  the  Secratariefl 
ot  Slate,  of  the  TrBaanry,  of  War,  of  the  Hary,  and 
of  the  Interior,  tbe  Foatmaater  QenerBl,  and  the 
Attomsy  General]  hoHing  any  civil  ofliee  to  which 
he  haabeen  ...  ...... 


■iXi' 


ind  e 


1  nho  shall 

— . i,  and  shall 

at  therein,  is.  and  shall  be. 


entitled  to  hold  such  office 

have  been  in  like  manner  appointed  and  duly  quali- 
fied, eioept  as  herein  otherwise  provided." 

On  the  2d  of  February  the  House  passed 
the  bill  with  an  amendment  striking  out  tlie 
words  included  in  brackets.  This  action  shows 
Ahatitwas  the  purpose  of  the  House  to  include 
heads  of  Departments  in  the  body  of  the  bill, 
and  subject  them  to  its  provisions  as  civil 
officers,  who  were  to  hold  their  places  by  and 
with  the  advice  and  consentof  the  Senate,  and 
subject,  during  the  session  of  the  Senate,  to 
removal  by  and  with  the  advice  and  consent 
of  the  Senate  only ;  hut  subject  to  suspension 
under  the  second  section  auring  a  recess  of 
the  Senate  as  other  civil  officers,  by  virtue  of 
the  words  at  the  close  of  the  section,  "except 
as  herein  otherwise  provided."  At  the  time 
the  bill  was  pending  between  the  two  Houses 
there  was  no  proviso  to  the  first  Action,  and 
the  phrase  "except  as  otherwise  herein  pro- 
vided" related  necessarily  to  the  second  and 
to  the  subsequent  sections  of  the  bill.  On  the 
6th  of  February  the  Senate  refused  to  agree 
to  the  House -amendment,  and  by  the  action 
of  the  two  Houses  the  bill  was  referred  to  a 
committee  of  conference.  The  conference 
committee  agreed  to  strike  out  the  words  in 
brackets  agreeably  to  a  vote  of  the  House,  but 
as  a  recognition  of  the  opinion  of  the  Senate 
the  proviso  was  inserted  which  modified  in 
substance  the  effect  of  the  words  stricken  out, 
under  the  lead  of  the  House,  only  in  this,  that 
the  Cabinet  officers  referred  to  in  the  bodj  of 
«he  section  as  it  passed  the  House  were  t«  hold 
their  offices  as  they  wonld  have  held  them  if 
the  House  amendment  had  been  agreed  to 
without  condition,  with  this  exception:  that 
they  were  to  retire  from  their  offices  in  one 
month  after  the  end  of  the  term  of  the  Presi- 
dent by  whom  they  might  have  been  appointed 
to  office.  The  object  and  effect  of  this  qaali- 
fication  of  the  provision  fot  which  the  House 
contended  was  to  avoid  &stening,  by  opera- 
tion of  law,  upon  an  incoming  President  the 
Cabinet  of  his  predecessor,  with  no  means  of 
em  unless 
disposed  to  ci 
their  removal. 

In  short,  they  were  to  retire  by  operation  of 
law  at  the  end  of  one  month  after  the  espica- 
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lion  of  the  teem  of  the  President  hy  whom  they 
had  been  appointed ;  and  iu  this  particular  their 
tenure  of  office  was  diBtingitished  by  the  pro- 
viso from  the  tenure  by  which  other  civil  offi- 
cers mentioned  in  the  body  of  the  section  were 
to  hold  their  offices,  and  their  tenure  of  office 
is  distingaished  in  no  other  particular. 

The  counsel  who  opened  the  cause  for  the 
President  was  pleased  to  read  from  the  Globe 
the  rematka  made  by  Mr.  Schenck  in  the 
House  of  Kepreaentatives,  when  the  report  of 
tbe  conference  committee  was  under  discussion. 
But  he  read  only  a  portion  of  the  remarks  of 
that  gentleman,  aod  connected  with  them  obser- 
vations of  his  own,  by  which  he  may  have  led 
the  Senate  into  the  error  that  Mr.  Sohence 
entertained  the  opioion  as  to  the  effect  of  the 

Eroviso  which  is  now  urged  bj  the  respondent ; 
ut,  so  far  from  this  being  the  case,  tbe  state- 
ment made  by  Mr.  Schenck  to  the  House  is 
eiactiy  in  accordance  with  the  doctrine  now 
maintained  by  tbe  Managers  on  the  part  of  the. 
House  of  Eepresentaiives.  After  Mr.  Sohenck 
bad  made  the  remarks  quoted  by  the  counsel 
fortherespondent,  Mr.  Le  Blond,  of  Ohio,  rose 


•oulijliketoinqnireofthecentli 


that  tbe  Sen 


halltx 
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''  in  all  a] 


taof 


/eoEoers,  and _. 

of  the  Senate?''^ 
Mr.  SoHBNCK  says,  in  reply; 
"  That  ia  the  oaaa;  but  their  terms  of  office  is  lim- 
ited, (aa  ther  are  not  now  limited  by  law.)  so  that 
ther  expire  with  the  term  of  aef  viae  of  the  President 

death  or  other  aoeiiletit,  untiL  others  ean  be  enbati- 
tated  for  them  by  the  incoming  President." 
Mr.  Le  Blond,  continuing,  said; 
"I  understand,  then,  this  to  be  the  effect  of  the 
report  of  Che  committee  of  conference  :  in  tbe  event 


net  in  keeping  with  his  ownvien 

■hall  concur." 
To  this  Mr.  Soiienck  teplii 
"The  gentleman  certainly  doe 


"Then 


B  tbe  Hou 


.  unices  the  Sonata 


I  to  the 


._,.rtoflhi 

Th%  debate  in  the  House  shows  that  there 
was  there  and  then  no  difference  of  opinion 
between  Mr.  Schenck,  who  represented  the 
friends  of  the  bill,  and  Mr.  Le  Blond,  who 
Tepresented  the  opponents  of  the  bill,  that  its 
effect  was  to  confirm  the  Secretaries  who  were 
then  in  office  in  their  places  until  one  month 
after  the  espiration  of  Mr,  Lincoln's  term  of 
office,  to  wit,  the  4th  day  of  March,  1869,  un- 

ahould  be  removed  by  and  with  tbe  advice  and 
consent  of  the  Senate.  Nor  does  the  language 
used  bythe  honorable  Senator  from  Ohio,  who 
reported  the  result  of  tbe  conference  to  the 
Senate,  justify  the  inference  which  has  been 
drawn  from  it  by  the  counsel  for  the  respond- 


ent. The  charge  made  by  the  honorable  Sen- 
ator from  Wisconsin,  which  the  honorable 
Senator  from  Ohio  was  refuting,  seems  to  have 
been,  in  substance,  that  tbe  £tst  section  of  the 
bill  and  tho  proviso  to  the  first  section  of  the 
bilHiad  been  framed  with  special  reference  to 
Mr.  Johnson,  as  President,  and  to  the  existing 
condition  of  affeirs.  In  response  to  this  tbe 
honorable  Senator  &om  Ohio  said: 

view  to  any  persona  or  any  President,  and  therefore 
he  eommenees  by  asaaning  what  is  not  true.  Wedo 
not  legislate  iaordertokeepin  the  Secretsry 'of  War, 
the  Secretary  of  the  Navy,  or  the  Seoretary  ot State. 

It  will  be  observed  that  this  language  docs 
not  indicate  tbe  opinion  of  Ibe  honorable  Sen- 
atoras  to  the  effect  of  the  biU ;  but  it  is  only 
a  declaration  that  the  object  of  the  legislation 
was  not  that  which  had  been  intimated  or  al- 
leged  by  tbe  honorable  Senator  from  Wiscon- 
sin. This  view  of  fbe  remarks  of  the  honor- 
able Senator  from  Ohio  ia  confirmed  by  what 
he  afterward  said  in  reply  to  the  suggestion 
that  members  of  the  Cabinet  would  hold  their 
places  against  the  wishes  of  the  President, 
when  he  declares  that  under  SQch  circumstances 
he,  as  a  Senator,  would  consent  to  their  re- 
moval at  any  time,  showing  most  clearly  that 
he  did  not  entertain  the  idea  that  under  the 
tenure- of- office  act  it  would  be  in  the  power  of 
tbe  President  to  remove  a  Cabinet  officer  with- 
out tbe  advice  and  consent  of  tbeSenate.  And 
we  all  agree  that  in  ordinary  times,  and  under 
ordinary  circumstances,  it  would  not  only  be 
just  and  proper  for  a  Cabinet  ofBcer  to  tender 
his  resignation  at  once,  upon  the  suggestion 
of  the  President  that  it  would  be  acceptable, 
but  we  also  agree  that  it  would  be  the  height 
of  personal  and  official  indecorum  if  he  were 
to  hesitate  for  a  moment  as  to  bis  duty  in  that 
particular.  But  the  justification  of  Mr.  Stan- 
ton, and  his  claim  to  the  gratitude  and  encom- 
iums of  his  countrymen,  is,  that  when  the 
nation  was  imperiled  by  the  usurpations  of  a 
criminally- minded  Chief  Magistrate,  he  as- 
serted bis  constitutional  and  legal  rights  to  tbe 
office  of  Secretary  for  the  Department  of  War. 
and  thus  by  his  devodon  to  principle,  and  at 
great  personal  sacrifices,  he  has  done  more 
than  any  other  man  since  the  close  of  the  re- 
bellion to  protect  tbe  interests  and  maintain 
the  rights  of  the  people  of  the  country. 

But  the  strength  of  the  viev 
of  tbe  meaning  and  scope  of  the  t 
office  act  is  nowhere  more  satisfactorily  dem- 
onstrated than  in  the  inconsistencies  of  the 
argument  which  has  been  presented  by  the 
learned  counsel  for  the  respondent  in  support 
of  tbe  President's  positions.  He  says,  speak- 
ing of  the  first  section  of  theact  regulating  the 
tenure  of  certain  civil  offices : 

■'Hereis  aseotioo,  then,  the  body  of  which  applie; 
to  all  civil  officers,  as  well  to  those  then  in  office  as 
to  those  who  should  theiealter  be  appointed.  The 
body  of  ihiB  section  contains  a  deolaratior  •■^"*«- — 


tiontbatoverj- 
■  in  office,  and 
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isplafe.    Tiiat  is  the  bod;  of  tha 


This  liuigaage  of  the  eminent  counsel  is  Qot- 
only  an  ad^tv^sion,  but  it  is  a  declaration  tbat 
the  Secretary  for  the  Department  of  War,  be- 
ing a  civil  omcer,  as  ia  elsevbere  admitted  in 
the  argument  of  tbe  couDse!  for  the  respondent, 
ia  included  in  and  covered  and  controlled  by 
the  language  of  the  body  of  tbis  section.  It 
is  a  further  admission  that  in  the  absence  of  the 
proviso  the  power  of  the  President  over  the 
Seereta.rj  for  the  Department  of  War  would 
correspond  exactly  to  his  power  over  any  other 
civil  officer,  which  would  Be  merely  the  power 
to  nominate  a  saccesaoc  whose  confirmation 
by  the  Senate,  and  appointment,  would  work 
the  removal  of  the  person  in  office.  When  the 
counsel  for  the  respondent,  proceeding  in  his 
argument,  enters  upon  an  examination  of  the 
proviso,  he  maintains  that  the  language  of  that 

B'ovieo  does  not  include  the  Secretary  for  the 
epartment  of  War.  If  he  is  not  included  in 
the  language  of  the  proviso,  then  upon  the  ad- 
mission of  the  counsel  he  is  incluued  in  the 
body  of  the  bill,  so  that  for  the  purposes  of 
this  investigation  and  trial  it  is  wholly  imma- 
terial whether  the  proviso  applies  to  him  or 
not.  If  the  proviso  does  nfit  appiy  to  the  Sec- 
retary for  the  Department  of  war,  then  he 
holds  his  office,  as  in  the  body  of  the  section 
expressed,  until  removed  therefrom  by  and 
with  the  advice  and  consent  of  the  Senate.  If 
he  13  covered  by  the  language  of  the  proviso, 
then  a  limitation  is  fixed  to  his  office,  to  wit; 
that  it  ia  to  expire  one  month  after  tbe  close 
of  the  term  of  the  President  by  whom  he  has 
been  appointed,  subject,  however,  to  previous 
removal  by  and  with  the  advice  and  consent 
of  the  Senate. 

■  I  have  already  considered  the  question  of 
intent  on  the  part  of  the  President,  and  main- 
tained that  in  the  willful  violation  of  the  law  he 
discloses  a  criminal  intent  which  cannot  be 
controlled  or  qualified  by  any  testimojiy  on  the 
part  of  tbe  respondent. 

The  counsel  for  the  respondent,  however, 
basMwelt  30  mnch  at  length  on  tbe  question  of 
intent,  and  sucb  efforts  have  been  made  during 
the  trial  to  introduce  testimony  upon  this  point, 
that  I  am  justified  in  recurring  to  it  for  a  brief 
consideration  of  the  arguments  and  views  bear- 
ing upon  and  relating  to  that  question, 
law  passed  by  Congress  be  equivocal 
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veto  message  that  that  intention  was  expressed 
with  Butficlent  clearness  to  enable  him  to  com!- 
prehend  and  state  it.  In  bis  veto  message  of 
the  2d  of  March,  183T,  aHer  quoting  tbe  first 
section  of  the  bill  to  regulate  tie  tenure  of  cer- 
tain civil  offices,  he  says  : 

"  In  effaetthabiUprovideatliatthe  President  shall 
not  remove  from  their  plwes  any  civil  efficeratiboan 
terms  of  service  are  not  limited  by  law  without  the 
advice  and  con  sent  of  the  Semite  of  tbe  United  States 
The  bill,  in  this  reapeot,  oonfliota,  in  my  judgment, 
with  the  Conatitntiou  of  the  United  States." 

His  statement  of  the  meaning  of  the  bill 
relates  to  all  civil  officers,  to  the  members  of 
his  Cablnetaswell  as  to  others,  and  is  adeclara- 
tion  that,  under  that  bill,  if  it  became  a  law, 
none  of  those  officers  could  be  re  moved  without 
the  advice  and  consent  of  tbe  Senate.  Hq 
was,  therefore,  in  no  doubt  as  to  the  intention 
of  Confess  as  expressed  in  the  bill  submitted 
to  him  for  his  consideration,  and  which  after- 
ward became  the  law  of  the  land.  He  said  to 
tbe  Senate,  "If  you  pass  tbis'bill,  I  cannot 
remove  the  members  of  my  Cabinet."  The 
Senate  and  tbe  House  in  effect  said,  "  We  ao 
intend,"  and  passed  the  bill  by  a  two-thirde 
majority.  There  was  then  no  misunderstand- 
ing as  to  the  meaning  or  intention  of  the  act. 
His  ofiense,  then,  is  not,  that  upon  an  examina- 
tion of  the  statute  he  misunderstood  its  mean- 
ing and  acted  upon  a  misinterpretation  of  its 
true  import,  but  that  understanding  its  meivn- 
ing  precisely  as  it  was  understood  by  the  Con- 
gress that  passed  the  law,  precisely  as  it  JA 
understood  by  the  House  of  Representatives  to- 
day, precisely  as  it  is  presented  in  the  articles  of 
impeachment,  and  by  tbe  Managers  before  this 
Senate,  he,  upon  his  own  opinion  that  tbe  same 
was  unconstitutional,  deliberately  .willfully,  and 
intentionally  disregarded  it.  Tbe  learned  coun- 
sel say  that  he  had  a  right  to  violate  this  law  for 
the  purpose  of  obtEuning  a  judicial  determina- 
tion. This  we  deny.  The  constitutional  duty 
of  tbe  President  is  to  obey  and  execute  the 
lairs.  He  has  no  autborityunder  the  Constitn- 
tion,  or  by  any  law,  to  enter  into  any  schemes 
or  plans  for  the  purpose  of  testing  the  validity 
of  the  laws  of  the  country,  either  judicially  or 
otherwise.  Every  law  of  Congress  may  be 
tested  in  the  courts,  but  it  is  not  made  the  duty 
of  any  person  to  so  test  tbe  laws.  It  is  not 
specially  the  right  of  any  person  to  so  teil  the 
laws,  and  the  effort  is  particularly  offensive  in  ■ 
the  Chief  Ma^strate  of  tbe  country  to  attempt 
by  any  process  to  annul,  set  aside,  or  defeat  the 
laws  which  by  his  oath  he  is  bound  to  execute. 
Not  is  it  any  answer  to  say,  as  is  suggested  by 
tbe  counsel  for  the  reBpondent,  that  "there 
never  could  he  a  judicial  decision  that  a  law  is 
unconstitutional,  inasmuch  as  it  is  only  by  dis- 
regarding a  law  that  any  question  can  be  raised 
judicially  under  it."  If  this  be  true,  it  is  no 
misfortune.  But  tbe  opposite  theory,  that  it  is 
the  duty  or  tbe  right  of^the  President  to  disre- 
gard a  law  for  the  purpose  of  ascertaining  judi- 
cially whether  he  has  a  right  to  violate  a  law, 
ia  abhorrent  to  every  just  principle  of  govern- 
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ment,  and  daa^rous  in  the  higliest  degree  to 
the  existence  ot  free  institutions. 

Bat  his  alleged  purpose  to  test  the  law  in 
the  courts  ia  shown  to  be  a  pretext  merely. 
Upon  his  own  theory  of  his  rights  he  could 
have  instituted  proceedings  by  infoioiation  in 
the  nature  of  a  quo  warranto  against  Mr.  Stan- 
ton on  the  ISth  of  January,  18(18.  More  than 
tbree  months  have  nassed,  and  he  has  done 
nothing  whatever.  When  by  Mr.  Stanton's 
action  Lorenao  Thomas  was  under  arrest,  and 
proceedings  were  instituted  which  might  have 
tested  the  legality  of  the  tenure -of- office  act, 
Mr.  Cox,  the  President's  special  counsel, 
moved  to  have  the  proceedings  dismissed,  al- 
though Thomas  was  at  large  upon  his  own  re- 
cognizance. Can  anybody  believe  that  it  was 
Mr.  Johnson' s  purpose  to  test  the  act  in  the 
courts?  But  the  respondent's  insincerity,  his 
duplicity,  is  shown  by  the  statement  which  he 
made  to  General  Sherman  in  January  last. 
Sherman  says',  "  I  asked  him  why  lawyers 
could  not  make  a  case,  and  not  bring  me,  or 
an  officer,  into  the  controverBj?  His  answer 
was,  '  that  it  was  found  impossible,  or  a  case 
could  not  be  made  up ;'  'but,'  said  he,  'if  we 
can  bring  the  case  to  the  courts  it  would  not 
stand  half  an  hour.'  "  He  now  says  his  object 
was  to  test  the  case  in  the  courts.  To  Sher- 
man he  declares  that  a  case  could  not  be  made 


made  up  which  might  have  tested  lie  law  he 
makes  haste  to  get  it  dismissed.  Did  ever 
Budaolly  and  duplicity  more  clearly  appear  in 
the  excuses  of  a  criminal? 

This  brief  argument  upon  the  question  of 
intent  seems  to  me  conclusive,  out  I  shall 
incidentally  refer  to  this  point  in  the  further 
progress  of  my  remarks. 

The  House  of  Representatives  does  not  de- 
mand Uie  conviction  of  Andrew  Johnson  un- 
less he  is  guilty  in  the  manner  charged  in  the 
articles  of  impeachment;  nor  does  the  House 
expect  the  Managers  to  seek  a 
ceptupoD  the  law  and  the  facts  e 

J'udicial  impartiality.  But  I  i 
eclare  that  I  have  no  capacity 
those  processes  of  the  human  i 
this  tribunal,  or  any  member  of  this  tribunal, 
can  doubt,  can  entertain  a  reasonable  doubt, 
that  Andrew  Johnson  is  guilty  of  high  misde- 
meanors in  office,  as  chained  in  each  of  the 
first  three  articles  exhibited  agMnst  him  by  thi 
House  of"  .   .■   -- 


Idered  with 
obliged  to 
inderstand 
id  by  which 


Johnson,  President  of  the 
an  order  In  writing  for  the  removal  of  Edwin 
M.  Stanton  from  the  office  of  Secretary  for  the 
Department  of  War  while  the  Senate  of  the 
United  States  was  in  session,  and  without  the 
advice  and  consent  of  the  Senate,  in  violation 
of  the  Constitutitin  of  the  United  States  and 
of  his  oath  of  office,  and  of  the  J"     ' 


and  that  he  did  this  with  intent  so  to  do ;  and 
thereupon  we  demand  his  conviction  under 
the  first  of  the  articles  of  impeachment  exhib- 
ited against  him  by  the  House  of  Represent' 

We  have  charged  and  proved  that  Andrew 
Johnson,  President  of  the  United  States,  vio- 
lated the  Constitution  and  his  oath  of  office 
in  issuing  an  order  for  the  removal  of  Edwin 
M.  Stanton  from  the  office  of  Secretary  for  the 
Department  of  War  during  the  session  of  the 
Senate,  and  without  the  advice  and  consent 
of  Uie  Senate,  and  this  without  reference  to 
the  tenure- of- office  act;  and  thereupon  we  de- 
mand his  conviction  under  the  first  of  the 
articles 'of  impeachment  exhibited  against  him 
by  the  House  of  Representatives. 

We  have  charged  and  proved  that  Andrew 
Johnson,  President  of  the  United  States,  did 
issue  and  deliver  to  one  Lorenzo  Thomas  a 
letter  of  authority  in  writing  authorizing  and 
empowering  said  Thomas  to  act  as  Secretary 
of  War  ad  interim,  there  being  no  vacancy  in 
said  office,  and  this  while  the  Senate  of  the 
United  States  was  in  session,  and  without  the 
advice  and  consent  of  the  Senate,  in  violation 
of  the  Constitution  of  the  United  States,  of  bis 
oath  of  office,  an^of  tbe  provisions  of  an  act 
entitled  ''An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  and  all  this  with  the  intent 
so  to  do ;  and  thereupon  we  demand  his  con- 
viction under  the  second  of  the  articles  of  im- 
peachment exhibited  against  bim  by  the  House 
of  Representatives. 

We  havi 
Johnson,  Preside 
the  appointment  of  Lorenzo  Thomas  to  the 
office  of  Secretary  of  War  ad  interim,  acted 
without  authority  of  law  and  in  violation  of  the 
Constitution  and  of  his  oath  of  office ;  and  this' 
without  reference  to  the  tenure-of-office  act; 
and  thereupon  we  demand  his  conviction  un- 
der the  third  of  the  articles  of  impeachment 
exhibited  against  him  by  the  House  of  Repre- 
sentatives. 

At  this  point  the  honorable  Manager  yielded 

Mr.  CONKLING.  I  move  that  the  Senate 
sitting  for  this  trial  adjourn. 

The  CHIEF  JUSTICE.  The  Senator  from 
New  York  moves  that  the  Senate  sitting  as  a 
court  of  impeachment  ac^ourn  until  to-morrow 
at  eleven  o  clock. 

The  motion  was  agreed  to;  and  the  Sen- 
ate sitting  for  the  tnfil  of  the  impeachment 

TnimsDiY,  April  23,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
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B  for  ike  trial  of  the  irot>«ach- 
^  "      ■  ■     t  of  the  United 

iiHQ  of  each  ia/s 


reapectively. 

The  incmbera  of  the  Houae  of  Representa- 
tives, as  in  Committee  of  tlie  Whole,  pveceded 
by  Mr.  B.  B.  Washbubnb,  chairman  of  that 
committee,  and  aceompaDied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to  the 
seata  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  minutes  of  yesterday's  proceedings. 

The  Journal  of  the  Senate  silting  yesterday 
for  the  trial  of  the  itqpeaehment  was  read. 

Mr.  GRIMES.  Mr.  Chief  Justice,  I  askleave 
to  offer  an  order  which  will  lie  over  if  there  be 
any  objection  made  to  it. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  proposed  by  the  Senator  from 

The  Chief  Clerk  read  as  follows: 
Ordered,  Th^t  h.r.»ft»,  fh^V^nrf^r  .!,»  mooiin. 
ot  thD  Seoa.1%  I 

Stales,  shall  be  twelve  o'oiook 
except  Sandar. 

The  CHIEF  JUSTICE.  Is  there  any  ob- 
jection to  the  present  consideration  of  the 
proposed  order? 

Mr.  SUMNER.     I  object. 

The  CHIEF  JUSTICE.  Objectionis  made, 
and  it  will  lie  over.  Mr,  Manager  Boutsvell 
will  please  proceed  with  his  argument. 

Mr.  Manager  BOUTWELL.  Mr.  President, 
Senators,  the  learned  counsel  for  the  respond- 
ent seema  to  have  involved  himself  in  some 
difficulty  concerning  the  ardcles  which  he 
terms  the  conspiracy  articles,  being  articles 
four,  five,  sis,  and  seven.  The  allegations  con- 
tained in  arUcles  four  and  six  are  laid  under 
the  act  of  July  31,  1861,  known  as  the  con- 
spiracy act.  The  remarks  of  the  learned  coun- 
sel seem  to  imply  that  articles  five  and  seven 
are  not  based  upon  any  law  whatever.  In  this 
he  greatly  errs.  An  eiraraination  of  articles 
four  and  five  shows  that  the  substantive  allega- 
tion is  the  same  in  each,  the  differences  being 
that  article  four  charges  the  conspiracy  with 
intent,  by  intimidation  and  threats,  unlawfully 
to  hinder  and  prevent  Edwin  M.  Stanton  from 
holding  the  office  of  Secretary  for  the  Depart- 
ment of  War.  The  persons  charged  are  the 
respondent*  and  Lorenzo  Thomas.  And  it  is 
alleged  that  this  conspiracy  for  the  purpose 
set  forth  was  in  violation  of  the  Constitudon 
of  the  United  States  and  of  the  provisions  of 
an  act  entitled  ''  An  act  to  punish  certain  con- 
spiracies," approved  July  31, 1861.  The  fifth 
arljcle  charges  that  the  respondent  did  unlaw- 
fully conspire  with  one  Lorenzo  Thomas,  and 
with  other  persons,  to  prevent  the  execution  of 
the  act  entitled  "An  act  regulating  the  ten- 
ure of  certain  civil  offices,"  and  that  in  pur- 
suance of  that  conspiracy  they  did  unlawfully 
attempt  to  prevent  Edwin  M.  Stanton  from 
holding  the  office  of  Secretary  for  the  Depart- 
ment of  War.  It  is  not  alleged  in  the  article 
that  this  conspiracy  is  againat  any  particular 


law,  but  it  is  alleged  that  the  parties  charged 
did  unlawfully  conspire.  Ilia  very  well  known 
that  conspiracies  are  of  two  kinds.  Two  or 
more  persons  may  conspire  to  do  a  laipfulact 
by  uniaw/ai  means;  or  two  or  more  persons 
'  '  unlawful  act  by  lawful 
on  law  of  England  such 
conspiracies  have  always  been  indictable  and 
punishable  as  misdemeanors.  The  State  of 
Maryland  was  one  of  the  original  thirteen 
Slates  of  the  Union,  and  the  common  law  of 
England  has  always  prevailed  in  that  State, 
except  so  fa.r  as  it  has  been  modified  by  statulB. 
The  city  of  Washington  was  originally  within 
the  State  of  Maryland,  but  it  was  ceded  to  the 
United  Slates  under  the  provisions  of  the  Con- 
stitution. By  a  statute  of  the  United  States, 
passed  Februai7  27,  1801,  (Statute  sat- Large, 
vol.  2,  p.  103,)  It  is  provided  r 
"  That  the  laws  of  the  Blate  of  Maif  laud,  as  ther 
beandcont:— -'- '— -=-'^-'---' 

.eUn''ited's'tati 

By  force  of  this  statute,  although  probably 
the  law  would  have  been  the  same  without 
legislation,  the  English  common  law  of  crimes 
prevails  in  the  city  of  Washington.  By  an- 
other statute  entitled  "An  act  for  the  punish- 
ment of  crimes  in  the  District  of  Columbia," 
(Statutes- at- Large,  vol.  i,  p.  450,}  approved 
March  2, 1831,  special  punishments  are  affixed 
to  various  crimes  enumerated  when  commit- 
ted in  the  District*  of 'Columbia.  But  con- 
spiracy is  not  one  of  the  crimes  mentioned. 
The  fifteenth  section  of  that  act  provides ; 

"  That  every  other  feloay,  miadomeanor.  or  offense 
not  provided  for  b;  this  act  may  and  shall  bo  nun- 
ishea  aa  heretofore,  except  that  in  all  oaees  where 
whipping  la  port  or  the  whole  of  the  pusishment, 


tute  therefor  imprisoi 

And  the  sisteenth  section  declares^ 
"That  all  definitions  and  descriptions  of  crimes, 
all  fines,  forfeitu—     -" "'"  "- .;--.=  — 


t.be 


and  the  s 

There  can  then  be  no  doubt  that,  under  the 
English  common  law  of  crimes,  sanctioned  and 
continued  by  the  statutes  of  the  United  States 
in  the  District  of  Columbia,  the  &flh  and  sev- 
enth articles  set  forth  offenses  which  aie  pun- 
ishable as  misdemeanors  by  the  laws  of  the 
District. 

Article  six  is  laid  under  the  statute  of  ISGl, 
and  charges  that  tlie  respondent  did  unlaw- 
fully conspire  with  Lorenzo  Thomas,  by  force, 
to  seize,  take,  and  possess  the  property  of  the 
United  States  in  the  Department  of  War,  and 
this  with  intent  to  violate  and  disregard  the 
act  entitled  "An  act  regulating  the  tenure  of 
certain  civil  offices."  The  words  used  in  the 
conspiracy  act  of  1861  leare  room  for  argu- 
ment upon  the  point  raised  by  the  learned 
counsel  for  the  respondent.  I  admit  that  the 
District  of  Columbia  is  not  included  by  spe- 
cific designation;  bat  the  reasons  for  the  law 
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and  the  natural  interpretation  of  the  language 
Justify  tlie  view  that  the  act  appliea  to  the  Dis- 
trict. I  shall  refer  to  a.  single  authority  only 
Upon  the  point. 

The  intemal'duties  act  of  August  2,  1SI3, 
(Statnles,  vol.  3,  p.  82)  subjects,  in  express 
terms,  the  "  several  Terrltones  of  the  United 
States  and  the  Diatj^ct  of  Columbia"  to  the 
payment  of  the  tazea  imposed ;  upon  which 
the  question  arose  whether  Congress  has  power 
to  impose  a  direct  tax  on  the  District  of  Co- 
lambia,  iii  riew  of  the  fact  that  by  the  Consti- 
tution it  is  provided  that  "  representation  and 
direct  taxes  shall  be  apportioned  among  the 
deveral  States  which  may  be  included  within 
ttie  Union  according  to  their  respective  num- 
bers." 

In  the  ease  of  Loughborough  vs.  Blake  the 
Supreme  .Court  of  the  United  States  unani- 
mously decided,  in  a  brief  opinion  by  Chief 
Justice  Marshall,  that  although  the  language 
of  the  Constitution  apparently  excepts  the  Dis- 
trict of  Columbia  from  the  imposition  of  direct 
taxes,  yet  the  reason  of  the  tbmg  requires  lis  to 
consider  the  District  as  being  comprehended, 
in  this  respect,  within  the  intention  of  the  Con- 
stitution. (Loughborough  t».  Blake,  5  Whea- 
ton,  p.  317.) 

The  reasoning  of  the  Supreme  Court  and  its 
conclusion  in  tJits  case  were  satisfactory  to  the 
bar  and  the  country,  and  no  person  has  deemed 
it  worth  while  to  raise  the  question  anew  under 
the  direct  tax  act  of  ^ngUst  5,  1861,  (Statutes 
12,  296,)  which  also  comprehends  the  Territo- 
ries and  the  District  of  Columbia. 

But  the  logical  rules  of  construction  applica- 
ble to  an  act  of  Congress  are  the  same  as  those 
applicable  to  the  Constitution,  An  act  of  C6n- 
jfcess  and  the  Constitution  are  both  laws— noth- 
ing more,  nothing  less — except  that  the  lattei-  is 
ftisuperior  anthorit:^.  And  if,  in  the  construc- 
tion of  the  Constihiuon,  it  may  be  satisfactorily 
tnaintained  that  the  District  of  Columbia  is  to 
be  deemed,  because  of  the  reason  of  things,  to 
be  comprehended  by  a  provision  of  the  Con- 
alitution  which  in  words,  and  in  their  super- 
ficial construction,  excludes  it,  must:  iiot  the 
same  rule  of  constnicljon  produce  the  ssme 
result  in  the  determination  of  the  legal  intei^t 
and  import  of  an  act  of  Congress,  4hen  an 
obscurity  exists  in  the  latter  and  for  the  same 

The  seventh  article  is  laid  upon  the  common 
law,  and  charges  Substantially  the  same  ofTensea 
as  those  charged  in  the  sixth  article.  The  re- 
snlt  then  is  that  tJie  fifth  and  seventh  articles, 
which  are  based  upon  the  common  law,  set 
forth  substantially  the  same  offenses  which  are 
set  forth  in  the  fourth  and  sixth  articles,  which 
are  laid  upon  the  statute  of  July  31, 1861;  and 
as  there  can  be  no  doubt  of  the  validity  of  the 
filth  and  seventh- articles,  it  is  practically  im- 
material whether  the  suggestion  made  b^  the 
counsel  for  the  respondent,  that  the  conspiracy 
act  of  1661  does  not  include  the  District  c^ 
Columbia,  is  a  valid  auggesOon  Ot  not.    Not 


doubting  that  the  Senate  will  find  that  the 
charge  of  conspiracy  is  suffieientlj-  laid  under 
existing  laws  in  all  the  articles,  I  proceed  to 
an  examination  of  the  evidence  by  which  the 
charge  is  supported. 

It  shonld  always  be  borne  in  tnind  that^he 
evidence  in  proof  of  conspiracy  will  generally, 
from  the  nature  of  the  crime,  be  circumstantial ; 
and  this  case  in  this  particular  is  no  exception 
to  the  usual  experience  in  criminal  trials.  We 
find,  in  the  first  place,  if  the  allegations  in  the 
first,  second,  and  third  articles  have  been 
established,  that  the  President  was  engaged  in 
an  unlawful  act.  If  we  find  Loreuzo  Thomas 
or  any  other  person  cooperating  with  him  upon 
an  agreementoran  understanding  ot  an  assent 
on  the  part  of  such  other  person  to  the  prose- 
cution of  such  unlawful  undertaking  an  actual 
conspiracy  is  proved.  The  existence  of  the 
conspiracy  being  established,  it  is  then  compe- 
tent to  introduce  the  statements  and  acts  of  the 
parties  to  the  conspiracy,  made  and  done  while 
the  conspiracy  was  pending,  and  in  furtbeTance 
of  the  design ;  and  it  is  upon  this  ground  that 
testimony  has  been  offered  and  received  of  the 
declarations  made  by  Lorenzo  Thomas,  one  of 
the  parties  to  the  conspiracy,  subsequent  to  the 
18th  of  January,  1868,  or  perhaps  to  the  1811 
of  January,  1868 — the  day  on  which  he  was 
restored  to  the  office  of  Adjutant  General  of  the 


tary  for  the  Department  of  War.  The  evidence 
of  agreettient  between  the  respondent  and 
ThomaB  is  found  in  the  order  of  the  21st  of 
February,  1868,  appointing  Thomas,  and  in  the 
conversation  which  occurred  at  the  time  the 
order  was  placed  in  Thomas's  hands.  The 
counsel  for  the  respondent  at  this  point  was 
involved  in  a  very  serious  difficulty.  If  he  had 
admitted  (which  be  took  care  not  to  do)  that 
the  order  was  purely  a  military  one,  he  foresaw 
that  the  respondent  would  be  involved  in  the 
crime  of  having  issued  a  military  order  which 
did  not  pass  through  the  General  of  the  Army, 
ftitd  thus  wonld  be  liable  to  impeaehnient  and 
removal  from  office  for  violating  the  law  of  the 
2d  of  March,  1867,  entitled  "An  act  making 
appropriations  for  the  support  of  the  Army  for 
the  fiscal  year  ending  June  80,  1868,  and  for 
other  purposes." 

If  he  had  declared  that  it  waS  not  a  military 
order,  then  the  transaction  confessedly  Was  in 
the  natui'e  of  an!  ageement  between  Ihe  Pres- 
ident and  Lorenno  Thomas !  and  if  the  act  con- 
templated by  that  agreement  was  an  unlawful 
act,  or  if  the  act  Were  unlawful,  and  the  mean^ 
employed  for  acoomplishirtg  it  were  unlawful, 
then  clearly  the  charge  of  conspiracy  would  be 
maintained.  Hence  ne  wns  carefnl  to  say,  in 
denyiiig  that  the  oider  was  a  military  order, 
that  it  nevertheless  "invoked  that  spirit  of  mil- 
itary obedience  wMch  constitutes  the  strength 
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at  the  service."  And  further,  he  Bays  of 
Thomas,  that,  as  %  faithliil  Adjutant  General 
of  the  Army  of  the  United  States,  interested 
peraonallyjprofessionaUj,  and  patriotically  to 
nave  the  office  of  Secretary  of  the  Department 
of  War  performed  in  a  temporary  vacancy,  was 
it  not  his  (hity  to  accept  the  appointment  un- 
leas  he  knew  that  it  was  unlawful  to  accept  it? 
The  admissiona  and  statementa  of  the  learned 
counsel  are  io  the  effect,  on  the  whole,  that 
the  order  was  not  a  raililary  order,  nor  do  we 
claim  that  it  was  a  military  order,  but  it  was  a 
letter  addressed  to  Genera!  Thomas,  which  he 
could  have  declined  altogether  without  sub- 
jecting himself  to  aay  punishment  by  a  mili- 
tary tribunal.  This  is  the  crucial  test  of  the 
character  of  the  paper  which  he  received,  and 
on  which  he  proceeded  to  act.  Ignorance  of 
the  law,  according  to  the  old  maxim,  excuses 
no  man ;  and  whether  General  Thomas,  at  the 
first  interview  he  had  with  the  President  on  the 
18th  of  January,  1868,  or  at  hia  interviewwith 
him  on  the  day  when  he  received  the  letter  of 
appointment,  knew  thatithe  President  waa  then 
engaged  in  an  unlawful  act,  is  not  materia!  to 
this  inquiry.  The  President  knew  that  his 
purpose  was  an  unlawful  one,  and  he  then  and 
there  induced  General  Thomas  to  cooperate 
with  him  in  the  prosecution  of  the  unlawful 
design.  If  General  Thomas  was  ignorant  of 
the  illegal  nature  of  the  transaction,  that  fact 
furnishes  no  legal  defense  for  him,  even  though 
morally  it  might  be  an  excuse  for  his  conduct. 
But  certainly  the  President,  who  did  know  the 
illegal  nature  of  the  proceeding,  cannot  excuse 
himself  byasserting  that  his  coconspirator  was 
at  the  time  ignorant  of  the  illegal  nature  of  the 
basineas  in  which  they  were  engaged. 

It  being  proved  that  the  respondent  was  en- 
g^ed  in  an  unlawful  undertaking  in  his  attempt 
to  remove  Mr.  Stanton  from  the  office  of  Sec- 
retary for  the  Department  of  War,  that  by  an 
agreement  or  understanding  between  General 
Thomas  and  himself  they  were  to  cooperate  in 
carrying  this  purpose  into  execution,  and  it 
bfing  proved,  also,  that  the  purpose  itself  was 
unlawful,  all  the  elements  of  a  conspiracy  are 
full^  established ;  and  it  only  remains  to  ex- 
amine the  testimony  in  order  that  the  nature 
of  the  conspiracy  raav  mote  clearly  appear 
and  the  jseans  by  which  the  purpose  was 
to  be  accomplished  may  he  more  fully  under- 

The  statement  of  the  President  in  his  mes- 
sage to  the  Senate  under  date  of  12tb  of  De- 
cember, 1867,  discloses  the  depth  of  his  feel- 
ing and  the  intensity  of  his  purpose  in  regard 
to  the  removal  of  Mr.  Slanton.  In  that  mes- 
sage be  speaks  of  the  bill  regulating  the  tenure 
of  certain  civil  offices  at  the  time  it  was  before 
him  for  consideration.     He  saysi 

"The  bill  had  not  then  become  a  law:  the  limit- 
atian  npon  the  power  of  removal  was  not  yet  im- 

ff^J  one  of*tbo'e  eratle'meu  [meaifin"he  mlm- 
beis  of  bis  CabinetfbBd  then  said  to  mo  that  be 
would  avail  binaeli  of  tbe  provisioiu  of  that  bill  io 


When,  in  the  summer  of  1867,  the  respond- 
ent became  satisfied  that  Mr.  Stanton  not  only 
did  not  enter  into  the  President's  schemes  but 
was  opposed  to  them,  and  he  determined  upoQ 
his  suspension  and  final  removal  from  the  offioe 
of  Secretary  for  the  Department  of  War,  ha 
knew  well  that  the  confidence  of  the  people  in 
Mr.  Stanton  was  very  great,  and  that  they 
would  not  accept  his  removal  and  an  appoint 
ment  to  that  important  place  of  any  person  of 
doubtful  position,  or  whose  qualifications  wera 
not  known  to  the  ooaatry.  Hence  he  song^, 
through  the  suspension  of  Mr.  Stanton  and  the 
appointment  of  General  Grant  as  Secretary  of 
War  ad  interim,  to  satisfy  the  country  for  the 
moment,  but  with  the  design  to  prepare  tha 
way  thereby  for  the  introduction  into  the  Wat 
Department  of  one  of  his  own  creatures.  At 
that  time  it  was  supposed  that  the  suspension 
of  Mr.  Stanton  and  the  appointment  of  OeU' 
eral  Grant  were  made  under  and  by  virtue  of 
the  act  regulating  the  tenure  of  certain  civil 
offices;  and  although  the  conduct  of  thePresi- 
dent  during  a  period  of  nearly  six  months  ia 
reference  to  that  office  was  in  conformity  to 
tbe  provisions  of  that  act,  it  was  finally  de- 
clared by  him  that  what  he  had  done  had  been 
done  in  conformity  to  the  general  powerwhich 
he  claims  under  the  Constitution,  and  that  he 
did  not  in  any  way  recognize  the  act  as  con- 
stitutional or  binding  upon  him.  His  messes 
to  the  Senate  of  the  ISth  of  December  was 
framed  apparently  in  obedience  to  the  tenure- 
of-office  act.  He  charged  Mr.  Stanton  with 
misconduct  in  office,  which,  by  that  act,  had 
been  made  a  ground  for  the  suspension  of  a 
civil  officer ;  he  furnished  reasons  and  evidence 
of  misconduct  which,  as  he  alleged,  had  been 
satislactory  to  him,  and  he  furnished  such  rea- 
sons and  evidence  within  twenty  days  after  the 
meeting  of  the  Senate  next  following  tlie  day 
of  suspension. 

All  this  was  in  conformity  to  tbe  statute  of 
March  2,  1867.  The  Senate  proceeded  to  con- 
sider the  evidence  andreasonsfurnished  by  the 
President,  and  in  conformity  to  that  act  passed 
a  resolution,  adopted  on  tbe  13th  of  January, 
1868,  declaring  that  the  reasons  were  unsatis- 
factory to  the  Senate,  and  that  Mr.  StantOD 
was  restored  to  the  office  of  Secretary  for  the 
Department  of  War.  Up  to  that  time  there 
had  been  no  official  statement  or  declaration 
by  the  President  that  he  had  not  acted  under 
the  tenure -of- office  act ;  but  he  now  assumed 
that  that  act  had  no  binding  force,  and  that  Mr. 
Stanton  was  not  lawfully  restored  to  the  office 
of  Secretary  fOr  the  Department  of  War. 

Upon  the  adoption  of  tho  resolution  by  the 
Senate  General  Grant  at  once  surrendered  the 
office  to  Mr.  Stanton.  This  act  npon  his  part 
filled  the  President  with  indignation  toward 
both  Gener(il  Grant  and  Mr.  Stanton,  and  from 
that  day  he  seems  to  have  been  under  the  influ- 
ence of  a  settled  and  criminal  purpose  to  de* 
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atroj  General  Grant  and  to  secure  the  remoyal 
■  of  Mr.  Stanton.  During  the  month  following 
tJie  restoration  of  Mr.  Stanton  ths  President 
attempted  to  carry  out  hia  purpose  by  various 
and  tortuous  methods.  First  he  endeavored 
to  secure  the  support  of  General  Sherman.  On 
two  occasions,  as  is  testified  by  General  Shec- 
man,  on  the  '27th  and  31st  of  January,  he  ten- 
dered him  the  position  of  Secretary  of  War  ad 
interim.  It  occurred  very  naturally  to  General 
Sherman  to  inquire  of  the  President  whether 
Mr.  Stanton  would  retire  -voluntarily  from  the 
office ;  and  also  to  ask  the  President  what  he 
was  to  do,  and  whether  he  would  resort  to  force 
if  Mr.  Stanton  would  not  yield.  The  Presi- 
dent answered,  "  Oh,  he  will  make  no  ohjec- 
tion ;  you  present  the  order  and  he  will  retire." 
Upon  a  doubt  being  expressed  by  General 
Sherman,  the  President  remarked,  "  I  know 
him  better  than  you  do;  he  Is  cowardly,"  The 
President  knew  Mr.  Stanton  too  well  to  enter- 
tain any  such  opinion  of  his  courage  as  he  gave 
ia  his  answer  to  General  Sherman ;  the  secret 
of  the  proceeding,  undoubtedly,  was  this :  he 
desired  in  the  first  place  to  induce  General 
Sherman  to  accept  the  office  of  Secretary  of 
War  ad  interim  upon  the  assurance  on  hisjiart 


>s  appointed  to  and  bad  accepted  the 
place  of  Secretary  of  War  ad  interim  he  could 
be  induced,  either  upon  the  suggestion  of  the 
President  or  under  the  infiuence  of  a  natural 
disinclination  en  his  part  to  fail  in  the  accom- 
plishment of  anything  which  he  had  undertaken, 
to  seize  the  War  Department  by  force.  The 
President  very  welJ  knew  that  if  General  Sher- 
man accepted  the  office  of  Secretary  of  War 
ad  interim  he  would  be  ready  at  the  earliest 
moment  to  relinquish  it  into  the  hands  of  the 
President,  and  thus  he  hoped  through  the 
agency  of  General  Sherman  to  secure  the 
possession  of  the  Department  lor  one  of  his 
fiivo  rites. 

During  the  period  from  the  13th  day  of  Jan- 
uary to  the  2lBt  of  Febn^ary  he  made  an  at- 
tempt to  enlist  General  George  H.  Thomas  in 
the  same  unlawful  undertaking.  Here,  also, 
he  was  disappointed.  Thus  it  is  seen  that  from 
August  last,  the  time  when  he  entered  system- 
alicaiiy  upon  his  purpose  to  remove  Mr. 
Stanton  from  the  office  of  Secretary  for  the 
Department  of  War,  he  has  attempted  to  se- 
cure the  purpose  he  had  in  view  through  the 
personal  infiiience  and  services  of  the  three 
principal  olhcers  of  the  Army;  andtbatbebas 
met  with  disappointment  in  each  case.  Under 
these  circumstances  nothing  remained  for  the 
respondent  hut  to  seize  the  office  by  an  open, 
willful,  defiant  violation  of  taw;  and  as  it  was 
necessary  for  the  accomplishment  of  his  pur- 
pose that  he  should  obtain  the  support  of  some 
one,  and  as  his  experience  had  satisfied  him 
thatnopersi       '" '■  " 

ful enterprise,  he  sought  thej 


of  Lorenzo  Thom; 


This  man,  as  yon  have 
aan,  a  broken  man,  aviua 
utterly  meapable  of  per- 


ing,  nevertheless,  all  the  qualities  and  charac- 
teristics of  a  subservient  instrument  and  tool 
of  an  ambitious,  unscrnpulous  man.  Be  readil? 
accepted  the  place  which  the  President  offered 
him,  and  there  is  no  doubt  that  the  declara- 
tions which  he  made  to  Wilkeson,  Bckleigh, 
and  Earsner  were  made  when  he  enterlainea 
the  purpose  of  executing  them,  and  made  also 
in  the  belief  that  they  were  entirely  justified  by 
the  orders  which  he  had  received  from  the 
President,  and  that  the  execution  of  hia  pur- 
pose to  seize  the  War  Department  by  force 
would  be  acceptable  to  the  President.  That 
he  threatened  to  use  force  there  is  no  doubt 
from  the  testimony,  and  he  has  himself  con- 
fessed substantially  the  truth  of  the  statements 
made  by  all  the  witnesses  for  the  prosecutios 
who  have  testified  to  that  fact. 

These  statements  were  made  by  Thomas  oa 
and  after  the  21st  of  February,  when  he  re- 
ceived hia  letterof  authority,  in  writing,  to  take 
possession  of  the  War  Department.  The  agree- 
ment between  the  President  and  Thomas  was 
consummated  on  that  day.  With  one  mind 
they  were  then  and  on  subsequent  days  engaged 
and  up  to  the  present  time  they  are  encagea  in 
the  attempt  to  get  possession  of  the  War  De- 
partraent^  Mr.  Stanton,  as  the  Senate  by  ita 
resolution  has  declared,  being  the  lawful  Sec- 
retary of  War,  this  proceeding  on  their  part 
was  an  unlawful  proceeding.  It  bad  in  view 
an  unlawful  purpose;  it  was  therefore  in  con- 
templation of  the  law  a  conspiracy,  and  the 
President  is  consequently  bound  by  the  decla- 
rations made  by  Thomas  in  regard  to  taking 
possession  of  the  War  Department  by  force. 
Thomas  admits  that  on  the  nigbt  of  the  21st  it 
was  his  purpose  to  useforce;  but  on  the  morn- 
ing of  the  22d  his  mind  had  undergone  a  change 
and  he  then  resolved  not  to  use  force.  We  do 
not  know  precisely  the  hour  when  his  mind 
underwent  this  change,  but  the  evidence  dis- 
closes that  upon  his  return  from  the  supreme 
court  of  the  District,  where  he  had  been  ar- 
raigned Dpou  a  complaint  made  by  Mr.  Stan- 
ton, which,  according  to  the  testimonyj  was 
twelve  o'clock  or  thereabouts,  he  had  an  inter- 
view with  the  President;  and  it  is  also  in  evi- 
dence that  at  or  about  the  same  time  the  Pres- 
ident had  an  interview  with  General  Emory, 
from  whom  he  learned  that  that  officer  would 
not  obey  a  command  of  the  President  unless 
it  passed  through  General  Grant,  as  required 
by  law. 

The  President  understood  perfectly  well  that 
he  could  neither  obtain  force  from  General 
Grant  nor  transmit  an  order  through  General 
Grant  for  the  accomplishment  of  a  purpose 
manifestly  unlawful ;  and  inasmuch  as  General 
Bmory  had  indicated  to  him  in  the  most  dis- 
tinct and  emphatic  manner  his  opinion  that 
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the  law  requiring  all  orders  to  pass  through 
the  headquarters  of  the  General  commanding 
was  constitutional,  indicating  also  his  purpose 
to  obey  the  law,  it  was  apparent  that  at  that 
moment  the  President  could  have  had  no  hope 


the  history  of  this  case  that  at  or  about  the 
same  time  General  Thomas  had  an  interview 
with  the  President  and  came  to  the  conclusion 
that  it  would  not  he  nise  to  resort  to  force. 

The  President  has  sought  to  show  hia  golwi 
intention  by  the  fact  that,  on  the  22d  or  the 
24ti  of  February,  he  nominated  Hon.  Thomas 
Ewing,  senior,  as  Secretary  for  the  Department 
of  War.  Mr.  Ewing  is  not  an  unknown  man. 
He  has  been  a  member  of  the  Senate  and  the 
head  of  the  Treasury  Department.  His  abil- 
ities are  undoubted,  but  at  the  time  of  his  nom- 
ination he  was  in  the  seventy-ninthyearof  his 
age,  and  there  was  no  probability  that  be  would 
hold  the  office  a  moment  longer  than  his  sense 
of  public  duty  required.  It  was  the  old  game 
of  the  President — the  office  in  the  hands  of  his 
own  tool  or  in  the  hands  of  a  man  who  would 
gladly  vacate  it  at  any  moment.  This  was  the 
necessity  of  his  position,  and  throws  light  upon 
that  part  of  his  crime  which  is  set  forth  in  the 
eierenth  article. 

For,  in  fact,  his  crime  is  one— the  subversion 
of  the  Government.  From  the  nature  of  the 
case  ne  are  compelled  to  deal  with  minor  acts 
of  criminality  by  which  he  hoped  to  consum- 
mate this  greatest  of  crimes. 

In  obedience  to  this  necessity  he  appointed 
Grant,  hoping  to  use  him  and  his  influence  with 
the  Army,  and  tailing  in  this,  to  get  possession 
of  the  place  and  fill  it  with  one  of  his  own 
satellites.  Foiled  and  disappointed  in  this 
scheme,  he  sought  to  use,  first,  General  Sher- 
man, then  General  George  H.  Thomas,  then 
Hon.  Thomas  Ewing,  senior,  knowing  that 
neither  of  these  gentlemen  would  retain  the 
office  for  any  length  of  time.  There  were  men 
in  the  country  who  wqnid  have  accepted  the 
(jffice  and  continued  in  it  and  obeyed  the  Con- 
stitution and  the  laws.  Has  he  named  any  such 
Erson ;  has  he  suggested  any  such  person  ? 
s  appointments  and  suggestions  of  appoint- 
ments have  beenof  two  sorts — honorable  men, 
who  woojd  not  continue  in  the  office,  or  dis- 
honorable, worthless  men,  who  were  not  fit  to 
hold  the  office. 

The  name  of  General  Cox,  of  Ohio,  was 
mentioned  in  the  public  journals ;  it  was  men- 
tioned, probably,  to  the  President.  Did  itmeet 
with  favor?  Did  he  send  hia  name  to  the 
Senate?    No. 

General  Cox,  if  he  had  accepted  llie  office 
at  all,  would  have  done  so  with  the  expecta- 
tion of  holding  it  till  March,  18ti9,  and  with 
the  purpose  of  executing  the  duties  of  the 
trust  according  to  the  laws  and  the  Constitu- 
tion. These  were  purposes  wholly  inconsist- 
ent with  the  Pre"rto"t'=      ' 


that  when  the  President  issued  hia  order  for 
the  removal  of  Mr.  Stanton,  and  his  letter  of 
authority  to  Lorenzo  Thomas,  on  the  21st  of 
February,  he  had  any  purpose  of  appointing 
Mr.  Ewmg  Secretary  of  War?  Certainly  not. 
On  the  afternoon  of  the  Slat  he  informs  hia 
Cabinet  that  Stanton  was  removed  and  ihat 
Thomas  had  possession  of  the  office.  He  then 
so  believed.  Thomas  had  deceived  or  misled 
him.  On  the  22d  instant  he  had  discovered 
that  Stduton  held  on  to  the  place,  and  that 
Emory  could  not  be  relied  upon  for  force. 

What  was  now  his  necessity?  Siftiply  a 
resort  to  his  old  policy.  He  saw  thatit  was 
neBessary  to  avoid  impeachment  if  possible, 
aod  also  to  obtain  the  sanction  of  the  Senate 
to  a  nomination  which  would  wort  the  re- 
moval of  Mr.^  Stanton,  and  thus  he  would  tri- 
umph over  hia  enemies  and  obta,in  condona- 
tion for  his  crimes  of  the  21st  of  February. 
A  well-laid  scheme,  but  destined  to  fail  and  to 
furnish  evidence  of  his  own  guilty  purposes. 
With  the  office  in  the  possession  oi'^Mr.  Ewing 
he  foresaw  that  for  the  prosecution  of  his  own 
plans  the  place  would  always  be  vacant. 

Thus  has  this  artful  man  pursued  the  great 
purpose  of  his  life.  Consider  the  other  cir- 
cumstances. On  the  1st  of  September  last 
General  Emory  was  appointed  to  the  com- 
mand of  the  department  of  Washington.  He 
has  exhibited  such  sterling  honesty  and  vig- 
orous patriotism  in  these  recent  troubles  and 
during  the  war  that  he  can  bear  a  reference  to 
his  previous  history.  He  was  born  in  Mary- 
land, and  in  the  early  part  of  the  war  the  pub- 
lic mind  of  the  North  questioned  his  fidelity 
to  the  ITnion,  His  great  services  and  untarn- 
ished record  during  the  war  are  a  complete 
defense  against  all  suspicion,  but  is  it  (oo  ntuch 
to  believe  that  Mr.  Johnson  entertained  the 
hope  that  General  Emory  might  be  made  an 
instrument  of  his  ambition?  Nobly  has  Gen- 
eral Emory  undeceived  the  President  and  g^ned 
additional  renown  in  the  country.  In  General 
Lorenzo  Thomas  the  President  was  not  de- 
ceived. His  complicity  i*  recent  unlawful  pro- 
ceedings justifies  the  suspicions  entertained  by 
the  country  in  1851  and  1862  touching  his  loy- 
alty. Thomas  and  the  President  are  in  accord. 
In  case  of  the  acquittal  of  the  President,  the j 
are  to  issue  an  order  to  General  Grant  putting 
Thomas  in  possession  ofthe  reports  of  the  Army 
to  the  War  Department. 

Is  there  not  m  all  this  evidence  ofthe  Presi- 
dent's criminal  intention?  la  not  his  whole 
course  marked  by  duplicity,  deception,  and 
fraud  ?  '*  All  things  are  construed  against  the 
wrong-doer"  is  the  wise  and  just  maxim  of 
the  law.  Has  he  not  trifled  with  and  deceived 
the  Senate?  Has  he  not  attempted  to  accom- 
plish an  unlawful  purpose  by  disingenuons, 
tortuous,  criminal  means  ?  His  criminal  intent 
is  in  his  willful  violation  of  the  law,  and  bis 
criminalintentis,  moreover,  abundantly  proved 
by  all  the  circumstances  attending  the  violation 
of  the  law. 


,  Google 


586 


His  final  reaort  for  st^ety  was  the  Seoatfi, 

S raying  for  the  confirmation  of  Mr.  Ewing. 
n  the  2lEt  of  February  he  hoped  that  Stan- 
toO' would  jield  wiilinglj  or  that  Etuor;  could 
be  used  to  remove  him.  On  the  22d  he  knew 
Chat  Staatan  was  deterraiued  to  remtun,  that 
Bmorj  would  not  furnish  assistance,  that  it 
was  useless  to  appeal  to  Grant.  He  returns  to 
bifi  old  plan  of  hllijig  the  War  Office  by  the 
appointment  of  a  man  who  would  yield  the 
place  at  any  moment;  and  now  he  asks  you  to 
accept  as  his  juetification  an  aetwhicb  was  the 
last  resort  of  a  criminal  attempting  to  escape 
&e  jadgment  due  to  his  crimes.  Upon  ijhia 
view  of  the  law  and  the  facts  we  demand  a 
conviction  of  the  respondent  opon  articles 
feur,  five,  ail,  and  seven  exhibited  again  at  hi  □» 
bythe  House  of  Representatives. 

The  evidence  introduced  tending  to  show  a 
conspiracy  between  Johnson  and  Thomas  to 
gei  possession  of  the  War  Department  tenda 
tSao,  connected  with  other  facta,  to  show  the 
purpose  of  the  President  to  obtain  posseaaion 
i^f  die  Treasury  DepEtrtment.  Bearing  in  mind 
Lis  clajm  that  he  can  suspend  or  remove  from 
oSce,  without  the  advice  and  consent  of  the 
Senate,  any  civil  officer,  and  bearing  in  mind, 
iilso,  that  the  present  Secretary  of  the  Treasury 
rtl^orta  this  cl^m,  ftnd  every  obstacle  to  the 
pJBseBBion  of  the  TreaBurj  Department  is  re- 
moved. If  the  Secretary  should  decline  to 
cooperate  it  woaM  obI;  be  necessary  for  the 
President  to  remove  him  from  office  and  place 
the  TreasuTj  Department  in  the  bands  of  one 
6f  hiS'  &vfa  creatures. 

Upon  the  spttointment  of  Thoinas  aa  Secre- 
^rj  of  War  od  mterim  the  Pceaident  eaased 
KoticB  to  be  given  thereof  to  the  Sect^tary  of 
fee'Tr^snry,  accompanied  with  the  direction, 
finder  the  Preeident  s  own  hand,  to  that  offl- 
eer  to  govern  himself  accordingly.     It  is  also 

Srovetlthat  on  the  23d  day  of-December  Mr. 
ohnsoa  appointed  Mr.  Cooper,  who  had  been 
his  Private  Secretary  and  intimate  friend,  Aa- 
fliatant  Secretary  of  the  Treasnry. 

The  evidence  fnlly  sustains  the  statements 
Blade  in  the  opening  argument  of  Manner 
Butler  in  support  of  article  nine.  The  facts 
in  regard  to  General  Emory's  interview  with 
the  ■President  were  then  well  known  to  the 
.Managers,  and  the  argument  and  view  pre- 
sentea  ia  the  opening  contain  all  that  is  secea- 
Bary  to  be  said  upon  that  article. 

The  learned  counsel  who  opened  the  case 
ftw  the  President  seems  not  to  have  compre- 
hended the  nature  of  the  offense  set  forth  is 
Ihe  tenth  ar'tiole.  His  remarks  upon  that  arti- 
die  proceeded  upon  the  idea  that  the  House  of 
Kepresentatives  arraign  the  President  for^lan- 
denng  or  libeling  the  Congress  of  the  United 
States;  no  such  ofiewe  is  charged,  nor  is  it 
otaimed  by^e  Managers  that  it  would  be  pos- 
sible for  lt(.  Johnson  or  any  other  person  to 
tibel  or  elseder  tbe  Government.  It  ia  for  no 
porpoae  of  protection  or  iiw'emnity  or  puniah- 
ment  that  we  arraign  Mr.  Johnson  for  Words 


spoken  in  Washington,  Cleveland,  and  St. 
Louis.  We  do  not  arraign  him  for  the  words 
spoken;  but  the  charge  in  substance  is,  that  a 
man  who  coald  utter  the  words  which  as  is 
proved  were  uttered  by  him  ia  unfit  for  the 
office  he  holds.  We  claim  that  the  common 
law  of  crimes,  as  understood  and  enforced  by 
Parliament  in  cases  of  impeachment,  is  in  sut 
stance  this:  That  no  person  in  office  shall  db 
any  act  contrary  to  the  good  morals  of  the 
office ;  and  that,  when  any  officer  is  guilty  of 
an  act  contrary  to  the  good  morals  of  the  office 
which  he  holds,  that  act  is  a  misdemeanor  for 
the  purpose  of  impeachment  and  removal  from 

Judge  Chase  was  impeached  and  escaped 
conviction  by  four  votes  only  for  words  spoken 
from  the  bench  of  the  circuit  court  sitting  itl 
Baltimore ;  words  which  are  decorous  and  ref- 
utable when  compared  with  the  utterances  of 
Mr.  Johnson.  Judge  Humphreys  was  convicted 
and  removed  from  office  for  words  spoken 
treasonable  in  character,  but  not  as  mucB  cal- 
culated to  weaken  and  bring  the  Government 
of  (he  Friited  Stales  into  contempt  as  were 
the  words  uttered  by  Mr.  Johnson  in  his  speech 
of  the  18th  of  August,  1866i  Judge  Hum- 
phreys was  convicted  by  the  unanimous  vote 
of  the  Senators,  nineteen  of  whom  now  sit  on 
this  trial.  If  a  magistrate  can  ever  be  guilty, 
for  words  spoken,  of  an  impeachable  misde- 
meanor, there  can  be  no  doaot  that  Mr.  John- 
son is  so  guilty. 

I  ask  you  to  consider  in  comparison,  or  in 
contrast,  the  nature  of  the  language  used  by 
Chase,  Humphreys,  and  Johnson,  aa  set  forlfi 
in  the  articles  of  impeachment  preferred  in  the 
several  cases. 

The  eighth  article  iu  the  case  of  Chase  is  in 
these  words : 

"AodwhMeits  mutual  respect  and  aoHfidenee  bei- 
tweentbeeoTerumentofthe  United  SUtn  and,  tbosa 
of  the  individual  State3»aDd  between  Che  peaplQMi4 
thoaa  eovemmants,  respeotivelv,  are  lilghlv  conda- 
dveto  that  public  aaimoK'vit&ont  which  uiere  can 
be  no  public  happinesB,  jel  the  said  Samuel  CtaiBtl, 
disreeardiuiE  the  duties  »nd  dignity  of  his  judielal 
oharacter,  did.  al  tjie  circuit  court  for  the  district  of 
Uar^laDd.  held  at  Battimore  In  the  month  of  Mta, 
1B03,  pervert  hia  official  right  and.duty  to  addretstS* 
grand  jury  titen  and  toere  asaembled  on  the  mattos 
cuming  ^thin  the  pravinsd  of  the  nid  Jiuy.  for  tne 
otdeliverinBto  (hla'iUd  aMadJoirul  ii- 


le  of  filMT^d 


ite  the  fbais  on 

ud  of  the  good  people  < 

_„ State  wvamntoit  and  ei .  _ 

conduct  hidily  oeoBurabfe  in  any,  but  peooliarly  ia- 
deoeut  and  uubecomiBE  lu  a  Judge  of  the  Suprema 
Court  of  the  United  StateB;  and.  moreover,  that 
tlie  said  Sunaet  Cbta\  then  and  there,  under  pre- 
tence of  exerciaius  his  judicial  dibt  M  address  Um 
aaid  grand  jorr  u  ubrsB^d,  did,  in  amaDnerbishlr 
nnvrarriiifaue,  eUdtovor  to  nattatfaa  odimn  oTtho 
said  cnud  Jorr  MM  of  thetlMd  nn«le  of  HMiitmi 
wafaist  tin  Qsvammnit  of  On  VaiEai  States,  brd*- 
liverinc  opniima  which,  even  if  the  jndieiuy  weia 
eompetent  to  their  elpresrion  on  a  euilabl^  occealoii 

delivered  Cy  him.  highly  iiideceDt.estra-judlaial,  and 
tending  to  prostitute  the  high  judicial  cbaiaeler  with 
Whlcb  he  Was  invested  to  the  loir  purpose  otaaeleo- 
fionettfiiur  piirtlaa*." 
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it  HiiniplirejB  was  as 


."That,  rognrclless  of  hia  dntiee  as  a citiien  of  the 


United  8tat«i,aadiffiuuid»i]aftbedais«<if  bii 
office,  undillTlolatlonaftiiBBaaralabUva&aiii 
oSoial  oath,  '  to  •dmlniikr  jiutia*  nithoDt  le 
to  persona/  andiUllifiiIl7andlniBartiaU;dbcl 


idaGeaof  bia  said 

motbia 

..._- reapeot 

.  Imsartialb  dbcharge 

.,,a  Bfin  Af  judge  of  tffa 

distriottonn  Of  thw  United  Statu  fin  Iha  nrarol  dia- 
tiiatB  of  ths  State  of  IeTui«Mae.  asreeable  to  the  Con- 
stilutioa  and  lam  of  the  Unlt^  States^  the  said 
West  H.  HnmphTeTB.  on  the  StSl  &r  of  Psoember, 
S.  D.  1360,  iu  the  oitv  Of  BaahTlllai  In  ariX  at~>«  <h. 
said  West  H.  Humphrerathen  beina  a  oil 


deaTorby  pul 

irlthiB  aaid  State  a«^nat  the  CdniUtution  and  Gov- 
erameat  of  tike  TJunadSCatoi,  and  £d  then  and  there 
pablioly  deolrire  that  It  *u  the  right .df  tUe  Ueopte 

themselTea  Btonsll  (^leffianoe  to  the  Soveinmeiit  of 

the  United  States,  the  Oonetitation,  and  lawstbeieof. " 

The  offenaewith  which  Humphreys  is  charged 
in  this  article  was  committed  on  tbe  29th  day 
of  December,  1860,  before  the  fell  of  Sumter, 
and  when  only  one  State  bad  passed  an  oidi- 
nance  of  secession.  Thedeclaration  wasmerely 
a  declaration  in  a  public  speech  that  the  State 
of  Tennessee  had  tiie  right  to  accede  from  the 

The  Preaident,  in  his  Speech  of  the  leth  of 
August,  1S66,  at  Waabington,  aa;a; 

"  Wo  bavenitneased  in  one  department  of  the  GoT- 
totation  of  peaoe.  harmon}',  and  union;,  we  hare 


langing  upon  the  rerge  of  the  Gov 
ire,  a  body  callinc  or  itssaming  ti 
f  tie  United  Slates,  when  it  waa  btt 


.t  of  the  States!  t 
le  for  til    "  ■ 


9nCon- 
d  mak^ 


they  took  vaa  to  perpetaste  Cssolution 
diffiolution  permanent.  We  have  aean  .  ...  — -, 
that  haa  been  taken,  inatead  of  brinffins  about  rce- 
enoiliation  and  barmouT,  ba9  been  lagialation  that 
took  the  charaotar  of  penoltioa.  retaliation,  and  re- 
tenge.  This  has  been  theoonrae;  tbjshaa  been  tii« 
policy  of  one  department  of  your  GoTetoment." 

Thesewordshaye  been  repeated  sofrequen  Elf, 
aid  the  public  ear  is  so  much  accustomed  to 
them,  that  they  haye  apparently  lost  their  in- 
finence  upon  the  public  mind.  But  it  shonld 
be  observed  that  these  words,  as  has  been 
proyed  by  the  experience  of  two  years,  were 
bnl  the  aapression  of  a  fixed  purpose  of  fhe 
President.  His  design  was  to  impair,  to  under- 
mine, and,  if  possible,  to  deatrOTtlie  influence 
of  Congress  in  the  country.  Having  accom- 
plished this  result,  the  way  would  then  have  been 
open  to  him  for  the  prosecution  of  his  crim- 
inal design  to  reconstruct  the  Government  in 
the  interest  of  therabela,  and,  through  his  ioflo- 
cnce  with  them,  to  secure  his  own  election  to 
the  Presidency  in  1868.  It  must,  howeyer,  be 
apparent  that  the  words  in  tbe  speech  of  Mr. 
Johnson  ace  of  grayer  import  than  the  words 
which  were  spoken  by  Judge  Ghase  to  the  grand 
Jary  at  Baltimore,  or  those  uttered  by  Judge 
Hamphceys  to  the  people  of  Tennessee.  And 
yet  the  latter  tffis  conviotfid  hj  a  tinanimoiiB 


Vote  of  this  Senate;  and  ttie  formeV  eacap#4 
conyiction  by  folic  votes  only.  These  woMb 
are  of  griaver  import,  not  merely  in  the  cifcud' 
stance  that  theyassailadepartmentof  the  Gov- 
ernment, but  in  the  circumstance  that  they  were 
uttered  by  the  President  of  the  United  Slates 
in  the  ExecutiTe  Mansion,  and'  in  his  capactlii^ 
as  President  of  the  United  States,  when  receiV-' 
ingtbecoQgrattilationsand  support  of  aportiou 
of  the  people  of  the  country,  tendered  to  hini 
in  his  office  as  Chief  M^istrste.  SniieGiia^, 
although  a  hi^h  ofiicer  of  the  Governcdent,  was 
without  political  influence  and  without  patreS" 
age;  his  personal  and  official  relations  #4A^ 
limited,  and  his  remarks  yrere  addressed  to  th'^ 
grand  jUry  of  3  jttdicial  distrfet  of  thecoantrf 
merely. 

Judge  Hnmphteys  was  compafatWBly  iib- 
known;  and  aithongfa  his  words  were  cakhlalie'l 
to  excite  the  Citizens  of  Tennessee,  andindnCie 
them  to  eiigage  in  unconstitutional  undertak- 
ings, his  infiuencc  was  limited  measin'a&lf  fd 

'ohnson  addressed  the  whole  country; 
and  holding  in  his  hands  the  immense  patrons- 
age  and  infinence  beionging  to  Shei  <Atce  (it 
President,  he  was  able  to  give  practical  effect  . 
to  the  declarations  he  then  made.  The  nature 
of  the  respondent's  ^ense  is  illustrated  by  the 
law  in  Fet«renoe  to  the  doty  of  efScet^  titsd 
soldiers  of  tbe  Army,  although  the  law  H'  aol 
applicable  to  the  President: 

"AnroffleMoraoldiernhoahallnaOBOnteihptiic*^ 
(?  disieapectful  words  aE^net  1^  President  of  th« 
BniteS  States,  agwnat  th?  Vice  Praaidant  thereof, 
ag^nat  the  Congrese  of  the  United  States,  shall  be 
cashiered  or  otherwise  pnniabad,  as  a  oourt-martiar 
ahall  dir«t."— S(o*»(et-iH-iar»«,  vol.  2,  p.  860.  April 
10,1806. 

Moreover,  in  the  case  of  Judge  Ghase,  as  is 
stiat«d  by  Mr.  Dane  m  hia  "  Abridgmens,;" 
(vol.  7,  chap.  222:) 

"  On  the  whole  evidaWa  it  ramained  in  doubt  what 
wordj  be.  did  otter.  The  proof  of  seditious  ineai< 
reated  solely  on  the  words  thamBalvea ;  and  as  tba 
worda  were  not  elearl;  proved  tki  intent  wtie  M 

la  thecaseof  Mrv^dbnsoftttere  is  ilo  dotibi 
abont  the  Words  utter^;  the?  have  been  fully 
and  explicitly  proved.  Indeed,  they  are  floi 
denied  By  Jfie  respondent.  The  nnfawfti!  in- 
tent with  Which  he  uttered  Ae  words  not  onl^ 
appears  from  the  chaftkcter  of  the  language 
emplcyed;  lyit  il  ia  proved  by  the  histoty  dt 
his  Administration.  In  his  meSsf^s  of  tite  22d 
of  June,  1SS6,  felatinif  to  l^e  eonstitntional 
ameiidiifM,  in  bis  aiAidttI  itiee^age  of  Decetil^ 
ber,  1S66,  and  in  nnmtadOs  other  declaratiofM, 
he  has  questioned  and  substantially  d^ied  t&e 
legality  of  (he  Congreea  of  the  United  States. 

In  the  trial  of  Judge  Chase  it  was  Admitted 
by  the  respondent  "  that  for  a  judge  to  utter 
seditious  sentiments  with  intent  to  excite  sedi' 
tionwouldbe  an  impeachable  offense."  (Dane^S 
Abridgment,  vol.  f,  chap.  222. 1  And  this  not 
under  the  act  known  as  the  ''sedition  act;" 
for  that  had  been  previously  repealed ; .  bat 
hpon  the  gefi^!^  principle  thatau  office  wttoso 
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dutj  it  is  to  administer  ihe  law  Las  no  right  to 
use  language  calculated  to  stir  up  resietaDce  to 
the  law.  If  tbis  be  true  of  a  jud|e,  with 
stronger  reason  it  is  true  of  tba  President  of 
the  IJtiited  States,  that  he  should  set  an  exam- 

glo  of  respect  for  all  the  departments  of  the 
■overnmentand  of  reverence  for  and  obedience 
to  the  laws  of  the  land. 

The  speeches  made  by  the  President  at  Clere- 
land  and  St.  Louis,  which  have  been  proved 
and  are  fonnd  in  the  record  of  the  case,  con- 
twn  nntneroua  passages  gimilar  in  character  to 
that  extracted  from  his  speech  of  the  18th  of 
August,  1866,  and  all  calculated  and  designed 
to  impair  the  just  autborit J  of  Congress.  While 
these  declarations  hare  not  been  made  the 
tasis  of  substantive  charges  in  the  artjcles  of 
impeachment,  thej  furnish  evidence  of  theun- 
lawful  intent  of  the  President  in  his  utterance 
of  the  18th  of  August,  and  alsoof  the  fact  that 
that  utterance  was  not  due  to  any  temporary 
excitement  or  transient  purpose  which  passed 
away  with  tie  occasion  which  had  called  it 
forth.  It  was  a  declaration  made  in  accord- 
ance with  a  fixed  design,  which  had  obtained 
such  entire  contcolofbia  nature  that  whenever 
he  addressedpublic  assemblies  he  gave  expres- 
Bion  to  it.  Tie  evidence  which  has  been  sub- 
mitted b^  the  respondent  bearing  upon  the 
tenth  article  indicates  a  purpose,  in  argument, 
to  excuse  the  President  apon  the  grolind  that 
the  remarks  of  the  people  stimulalea,  irritated, 
and  excited  hiln  to  such  an  extent  that  he  was 
not  wholly  resijonsible  for  what  he  said.  If 
this  were  true,  it  would  exhibit  great  wealtneSS 
of  character;  bntasa  matter  of  fact  it  is  not 
true.  The  taunts  and  gibes  of  the  people  served 
only  to  draw  from  him  those  declarations -which 
accord  with  the  purposes  of  his  life. 


Thi 


declaratioi._ 

though  made  under  excitement, 
harmony  with  the  declarations  made  by  him  in 
the  East  Room  of  the  Executive  Mansion,  on 
the  leth  of  Augnst,  1869,  when  he  was  free 
from  any  disturbing  influence,  and  expressed 
himself  withal]  the  reserve  of  which  his  nature 
is  capable. 

The  blasphemous  utterances  at  St.  Louis 
cannot  be  aggravated  by  me,  nor  can  they  be 
^extenuated  by  anything  which  counsel  for  the 
respondent  can  offer.  They  exhibit  ^e  char- 
acter of  the  speaker.  * 

Upon  these  facts  thug  proved  and  the  views 
presented  we  demand  the  conviction  of  the 
respondent  of  the  misdemeanors  charged  in 
the  tenth  article. 

Article  eleven  sets  forth  that  the  object  of  the 
Presifcntin  mostof  the  offenses  alleged  in  the 
preceding  articles  was  to  prevent  the  execution 
of  the  act  passed  March  2,  1867,  entitled,  "An 
actforthemoreefficjentgovernmentoftherebel 
States."  It  is  well  known,  offJciallyand  pub- 
licly, that  onthe  29th  of  May,  1865,  Mr.  Johnson 
issued  a  proclamation  for  the  reorganization 
of  the  government  of  North  Carolina,  and  that 


that  proclamation  was  followed  by  other  proc- 
lamations, issued  during  the  next  four  months, 
for  the  government  of  tbe  several  States  which 
had  been  engaged  in  the  rebellion.  Upon  the 
death  of  Mr.  Lincoln  Mr.  Johnson  entered 
upon  the  office  of  President  in  a  manner  which 
indicated  that,  in  his  judgment,  he  had  been 
long  destined  to  flll  the  place,  and  that  the 
powers  of  the  ofiice  were  to  be  exercised  by 
nim  without  regard  to  the  other  departments 
of  the  Government.  In  his  proclamation  of 
the  29th  of  May,  and  in  all  the  proclamations 
relating  to  the  same  subjeet_,  he  had  assumed 
(bat  in  his  office  as  President  he  was  the 
"  United  States,"  for  the  purpose  of  deciding 
whether,  under  the  Constitution,  the  govern- 
ment of  a  State  was  republican  in  form  or  not; 
although  by  a  decision  of  the  Supreme  Court 
it  is  declared  that  tbispower  Is  specially  vested 
in  the  two  Houses  of  Congress.  In  these  proc- 
lamations he  assumed,  without  authority  of 
law,  to  appoint,  and  he  did  appoint.  Governors 
of  the  several  States  thus  organized.  In  fine, 
between  the  29th  of  May,  1866,  and  the  assem- 
bling of  Congress  in  December  of  that  year, 
he  exercised  sovereign  power  over  the  terri- 
tory and  people  of  the  eleven  States  that  had 
been  engaged  in  the  rebellion. 

On  the  assembiingof  Congress  in  the  month 
of  December  he  informed  the  Senate  and  House 
of  Representatives  that  the  Union  was  restored, 
and  that  nothing  remained  for  the  t:Wo  Houses 
but  severally  to  accept  as  Senators  and  Repre- 
sentatives such  loyal  men  as  had  been  elected 
by  the  Legislatures  and  people  of  the  several 
States.  Congress  refused  to  ratify  or  to  recog- 
nize those  proceedings  upon  the  part  of  the 
President  as  legal  or  proper  proceedings,  and 
from  that  time  forward  he  has  been  engaged  in 
various  projects  for  tbe  purpose  of  preventing 
the  reconstruction  of  the  Union  on  any  other 
plan  than  that  which  he  had  inaugurated.  In 
the  execution  of  this  design  he  attempted  to 
deprive  Congress  of  the  confidence  of  tne  peo- 
ple of  tbe  country ;  hence  it  was  that,  among 
other  things,  on  the  18th  day  of  August,  1866, 
at  the  city  of  Washington,  as  set  forth  in  the 
tenth  and  eleventh  articles,  he  did  in  a  public 

¥>eech  declare  and  affirm  in  substance  that  the 
hirty Ninth  Congress  of  the  United  States 
was  not  a  Congress  authorized  by  the  Consti- 
tution to  exercise  legislative  power  under  the 
same ;  but,  on  the  contrary,  was  a  Congress 
of  only  a  part  of  the  States. 

In  the  further  execution  of  his  purpose  to 
prevent  the  reconstruction  of  the  Union  upon 
any  plan  except  that  which  he  had  inaugurated, 
he  attempted  to  prevent  the  ratification  by  the 
several  States  of  the  amendment  to  the  Con- 
stitution known  as  article  fourteen.  By  the 
Constitution  the  President  has  no  power  to 

Sarticipate  in  amendments  or  in  propositions 
)r  amendments  thereto ;  yet,  availing  himself 
of  the  circumstance  of  the  passage  of  a  resolu- 
tion by  the  House  of  Representatives  on  the 
.13th  day  of  June,  1866,  requesting  the  Fresi- 
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dent  to  Bubmitto  the  Legisiaturea  of  the  several 
States  the  said  additional  arlicie  to  the  Con- 
stitution of  the  United  States,  he  sent  to  the 
Senate  and  House  of  Representatives  a.  message 
in  writing,  in  which  he  says : 

rdinary  times  any  question  of  nmend- 
itntioD  mast  %e  justly  r«g]irded  as  of 
Qportanoe.  This  importanoe  is  at  tha 
eohsDCed  by  the  fact  tbat  the  joint 
a  not  submitted  by  the  two  Houses  foe 
3f  the  President,  and  that  of  the  thirty- 
liioh  oonstitBtB  the  tlnion  etoTen  are 

bouf^.  with, the  single  cxoeption  of 
'    ■  3,  in  oonforml^  with  the  orennit 


, and  hav 


._,.  _. , nal 

Capitol  by  Senntors  and  Bepresentatives  who  have 
applied  for  and  have  been  refused  admiB«on  to  the 
yacant  seats.  Nor  have  the  sovereign  people  of  the 
nation  been  afforded  an  opportunity  of  espressiug 
their  views  upon  the  important  questions  whioli  tho 
amendment  involves,  urave  doubts,  therefore,  ma; 
nd  justly  arise  as  to  whether  tht 


of  Congress 

the  people,  aiiu  »j 

without  reference 


harmony 

h  other  St: 

such  I 


ith  the  sentiments  of 
e  Legislatures,  elected 
.  issue,  should  be  called 
lapeoting  the  ratification 


of  the  proposed  amendment. 

He  also  says: 

"A  proper  appreciation  of  tht 
tha  Constitution,  as  well  as  of 
tionul  order,  harmony,  and  nni 

ence  for  an  enlightened  publii,      _„ , „. 

this  time  well  suggest  a  doubt  whether  any  amend- 
ment to  the  OouBtitution  ought  to  be  proposed  by 
Congress  and  pressed  upon  the  Legislatures  of  the 
several  States  for  final  decision  unUl  after  the  ad- 


JitheCon- 


ii  an  extra-official  proceed- 
his  afiency  in  the  work  of 
amending  the  Constitution  is  not  required ; 
and  it  was  also  a  very  clear  indication  of  an 
opinion  on  his  part  that,  inasmuch  as  the  eleven 
States  were  not  represented,  the  Cotigreas  of 
the  United  States  had  no  power  to  act  in  the 
matter  of  amending  the  Constitution. 

The  proposed  amendment  to  the  Constitu- 
tion eontained  provisions  which  were  to  he 
made  thehasis  of  reconstruction.  The  laws 
aubaequently  passed  by  Congress  recognize  the 
nmendiuentas  essential  to  the  welfare  and  safe^ 
of  the  Union,  It  is  alleged  in  the  eleventh  arti- 
cle that  one  of  the  purposes  of  the  President 
in  the  various  unlawful  acts  charged  in  the 
several  articles  of  impeachment,  and  proved 
against  hfln,  was  to  prevent  the  execution  of 
the  act  entitled  "An  act  for  the  more  efficient 
government  of  the  rebel  States,"  passed  March 
2,  186T.  In  the  nature  of  the  case  it  has  not 
been  easy  to  obtain  testimony  upon  this  point, 
nor  upon  any  other  point  touching  lie  miscon- 
ductand  crimes  of  the  President.  Hisdeclara- 
tions  and  his  usurpations  of  power  have  rendered 
alargeportionoftheofficeholderaofthecountry 
for  the  time  being  subservient  to  his  purposes ; 
th.ey  have  been  ready  to  conceal  and  reluctant 
to  communicate  anyevidence  calculated  to  im- 
plicate the  President.  His  communications 
with  the  Soutli  have  been  generally,  and  it 
may  be  said  almost  teclnsively,  with  the  men 


who  bad  participated  in  the  rebellion,  and  who 
are  now  hoping  for  final  success  through  hia 
aid.  They  have  looked  to  him  as  theirleader, 
by  whose  efforts  and  agency  in  the  office  of 
President  of  the  United  Slates  they  were  either 
to  accomplish  the  objects  for  which  the  war 
was  undertaken,  or  at  least  to  secure  a  resto- 
ration to  the  Union  under  such  circumstances 
that,  as  a  section  of  the  country  and  an  in- 
the  conntry,  the^  should  possess  afld 
that  power  which  the  slaveholders 
of  the  South  possessed  and  exercised  previous 
to  the  rebellion.  These  men  have  been  bound 
to  him  by  the  strong  bonds  of  hope,  fear,  and 
ambition.  The  corruptions  of  the  public  ser- 
vice hare  enriched  multitudes  of  his  adherents 
and  quickened  and  strengthened  the  passion 
of  avarice  in  multitudes  more.  These  classes 
of  men,  possessing  wealth  and  influence  ia 
many  cases,  have  exerted  their  power  to  close 
up  every  avenue  of  information.  Hence  the 
efforts  of  the  committees  of  the  House  of 
Representatives  and  the  efibrts  of  the  Man- 
agers to  ascertain  the  truth  and  to  procure  tes- 
timony which  they  were  satisfied  was  in  exist- 
ence have  been  defeated  often  by  the  devices 
and  machinations  of  those  who  in  the  North 
and  in  the  South  are  supposed  to  be  allied  to 
the  President.  There  can,  however,  be  no 
doubt  that  the  President  in  eve^  way  open  to 
him  used  his  personal  and  official  inffiience 
to  defeat  the  ratification  of  the  constitutional 
amendment.  Evidence  of  such  disposition  and 
of  the  fact  also  is  found  in  the  telegraphic 
correspondence  of  January,  1867,  between  Mr. 
Johnson  and  Lewis  E.  Parsons,  who  had  been 
previously  appointed  Governor  of  Alabama  by 
the  President,     It  is  as  follows : 

7.18SJ. 


will  pass.    We  do  not  know  what  to  believe,    I  fiEd 
nothing  here.  LEWIS  E.  PARSONS, 

&:r:hange  Sotel 
His  Eieellen'cy  Andrew  Jobeson.  Preiideni.  . 

UHiTEn  States  MiLirriBT  Teleobafb, 

KsEDUTivB  Office, 
WiSHIKGTON,  D.  C„  Jaauam  17, 1867. 
What  possible  good  oan  be  obtained  byreoon^der- 
ing  the  aoDStitutional  amendment?  I  know  of  none  in 
the  preient  poitnia  of  afbln  i  and  I  do  not  believa 
the  psoDle  of  tha  whola  eoimt^  will  anstoin  any  set 
of  individiulBin  attempts  to  obsiwe  the  whole  ohar- 
actar  of  our  Government  by  enabluiB  aata  or  otbei- 
wise.  Ihelieve,  on  the  oontraiy.tlintth^wUl  event- 
ually uphold  all  who  have  patrlatlim  ana  eonrace  to 
stand  by  the  Constitution  aad  who  Dlaea  thaii  oonfl- 
dence  in  the  people.  Hhm^BhonldbeDO  folterinson 
the  part  of  those  wlio  are  honest  In  their  detemuna- 

.r._  . ._._  .1. [  ooa^natB  department! 

jrdanoewith  its  origl-    ' 
ANDREW  JOHNSOT 
Hon.  Lewis  EfPiGSONS,  Monlgoinerii,  Alabama, 

This  correspondence  shows  his  fixed  purpose 
to  defeat  the  congressional  plan  of  reconstruc- 
tion. Pursuing  the  subject  further  it  is  easy 
to  discover  and  comprehend  his  entire  scheme 
of  criminal  ambition.  It  was  no  less  than  this : 
to  obtaia  comuaud  of  the  War  Department 
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and  of  the  Army,  and  by  their  combined  power 
to  control  the  electioQS  of  1863  in  the  ten  Statea 
not  yet  restored  to  the  Union.  The  congres' 
aional  plan  of  reconstmcttoti  contained  as  au 
essential  condition  the  extension  of  the  elective 
franchise  to  all  loyal  male  citizens,  and  the 
exclusion  from  the  franchise  of  a  portion  of 
those  who  had  been  most  active  in  origiDating 
and  carrying  on  the  rebellion.  The  purpose 
o£  Mr.  Johnson  was  to  limit  the  elective  fran- 
chise  to  white  toale  citizens,  and  to  permit  the 
exercise  of  it  by  all  suoh  persona  without  re- 

§ard  to  their  difilMalty.  If  he  conld  aecnre 
le  control  of  the  War  Department  and  of  the 
Army  it  would  be  entirely  practicable,  and  not 
only  practicable  buteasy,  for  him  in  thecoming 
elections  quietly  to  inangnrate  a  policy  through- 
out the  ten  States  by  trhich  the  former  rebels, 
Strengthened  by  the  support  of  the  Executive 
here,  and  by  the  military  forces  distributed 
over  the  South,  would  exclude  from  tie  polls 
every  colored  man  and  permit  the  exercise  of 
the  elective  franchise  by  every  white  rebel. 
By  these  means  he  would  be  able  to  control 
the  entire  vote  of  the  tea  rebel  States ;  by  the 
spme  means,  or  indeed  by  the  force  of  the  facta, 
he  would  be  able  to  secure  the  election  of  dele- 
^tes  to  the  Democratic  national  convention 
lavorableto  his  own  nominadon  to  the  Presi- 
dency. The  vote  of  these  ten  States  in  the 
convention,  considered  in  connection  with  the 
Ikct  that  he  and  his  friends  could  assure  dele- 
gates from  other  sections  of  the  country  that, 
if  he  were  nominated,  he  could  control  beyond 
paradventnre  the  electoral  vote  of  these  ten 
States,  would  have  secured 


would  have  been  successful ;  but  it  was  apparent 
that  there  was  no  possibility  of  his  obtaining 
the  control  of  the  War  Department  and  of  the 
Army  unless  he  could  disregard  and  break 
down  the  act  regulating  the  tenure  of  certain 
civil  offices,  passed  March  2,  1867.  If,  how- 
ever, he  conld  annul  or  disregard  er  set  aside 
the  provieions  of  that  act,  then  the  way  was 
open  for  the  successful  consummation  of  his 
plan.  With  thousands  and  tens  of  thousands 
of  office  holders,  scattered  all  over  the  coun- 
try, depending  upon  him  for  their  offices  and 
for  the  emoluments  of  their  offices,  he  would 
be  able  to  exert  a  large  influence,  if  not  abso- 
lutely to  control  the  nominations  of  tie  Demo- 
cratic party  in  every  State  of  the  Union.  With 
the  War  Department  in  iis  hands,  and  the  ten- 
nre-of-office  act  broken  down,  he  would  be 
Bble  to  remove  General  Grant,  General  Sher- 
man, General  Sheridan,  or  any  other  officer, 
high  or  low,  who,  in  his  opiniod,  or  upon  the 
facts,  might  be  an  obstacle  in  hi*  way.  With 
the  Army  thus  corrupted  and  humiliated,  its 
trusted  leaders  either  driven  from  the  service 
or  sent  into  exile  in  distant  jiarts  of  the  conn- 
try,  he  would  be  able  to  wield  the  power  of 
that  vast  organization  for  his  own  personal 
tidvautage. 


Under  these  circ 
able  merely,  but  it  was  as  certain  aa  anything 
in  the  future  could  be,  that  he  would  secure, 
first,  the  nomination  of  the  Democratic  party 
in  the  national  nominating  coavention ;  and 
secondly,  that  he  would  secure  the  electoral 
votes  of  these  ten  States.  This  being  done,  he 
bad  only  to  obtain  enough  votes  from  the  States 
now  represented  in  Congress  to  make  a  ma- 
jority of  electoral  votes,  and  he  would  defy  the 
House  and  Senate  should  they  attempt  to  reject 
the  votes  of  the  ten  States,  and  this  whether 
those  States  had  been  previously  restored  to  the 
Union  or  not.  In  a  contest  with  the  two  Housea 
he  and  his  friends  and  supporters,  including 
the  War  Department,  the  Treasury  Department, 
and  the  Army  and  Navy,  would  insist  that  he 
had  been  duly  elected  President,  and  hy  the 
support  of  the  War  Department,  the  Treasury 
Department,  the  Army,  and  the  Navy,  he  would 
have  been  inaugurated  on  the  ith  of  Marcji 
next  President  of  the  United  States  for  four 

That  the  President  was  and  is  hostile  to  Mr. 
Stanton,  and  that  he  desired  his  removal  from 
office,  there  is  no  doubt;  but  he  has  not  as- 
sumed the  responsibility  which  now  rests  upoii 
him,  he  has  not  incurred  the  hazard  of  his 
present  position,  for  the  mere  purpose  of  grat- 
ifying his  personal  feelings  toward  Mr.  Stan- 
ton. He  disr^rded  the  tenure- of- office  actj 
he  first  suspended  and  then  removed  Mr.  Stan- 
ton from  the  office  of  Secretary  for  the  De- 
partment of  War ;  he  defied  the  judgment  of 
and  the  advice  and  authority  of  the  Senate; 
he  incurred  the  risk  of  impeachment  by  the 
House  of  Re_presentatives,  and  trial  and  con- 
viction bj"  this  tribunal,  underthe  influence  of 
an  ambition  unlimited  and  unscrupulous,  which 
dares  anything  and  everything  necessary  to  its 
gratification.  Forthepurpose  of  defeating  the 
congressional  plan  of  reconstrilction  he  has 
advised  and  encouraged  the  people  of  the 
South  in  the  idea  that  he  would  restore  them 
to  their  former  privileges  and  power;  that  lie 
would  establish  a  white  man's  Government; 
that  he  would  exclude  the  negroes  from  all 
participation  in  political  affairs  ;  and,  finally, 
that  he  would  accomplish  in  their  behalf  wluit 
they  had  sought  by  rebellion,  but  by  rebellion 
had  failed  to  secure.  Hence  it  is  through  his 
agency  and  bj  his  influence  the  South  has 
been  given  np  to  disorder,  rapine,  and  blood- 
shed; hence  it  is  that  since  the  surrender  of 
Lee  and  Johnston  thousands  of  loyal  men, 
black  and  white,  have  been  murdered  in  cold 
blood  or  subjected  to  cruelties  and  tortures 
such  as  in  modemtimes  have  been  perpetrated 
only  by  savage  nations  and  in  remote  parts  of 
the  world ;  hehee  it  is  that  twelve  million  peo- 
ple are  without  law,  witluiut  order,  unprotected 
in  their  industry  or  their  rights ;  hence  it  is 
that  ten  States  are  without  government  and 
unrepresented  in  Congress ;  hence  it  is  that 
the  people  of  the  North  are  even  now  uncer- 
tain whether  the  rebellion^  vanquished  in  the 
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field,  is  not  finally  to  be  victorious  in  the  coun- 
dls  and  in  the  Cabinet  of  the  countiy ;.  hence 
it  is  that  tbe  iojal  paople  of  the  entire  ITnion 
loolt  npon  Andrew  Johnson  as  their  worst 
enemy  ;  hence  it  is  that  those  who  participated 
in  the  rebellion,  and  still  hope  that  its  power 
may  once  more  be  established  in  the  country, 
look  upon  Andrew  Johnson  as  their  beat  friend, 
and  as  the  last  and  chief  supporter  of  the  views 
which  they  entertain. 

The  Houae  of  Representatives  has  brought 
tjiis  respondent  to  your  bar  for  trial,  for  con- 
viction, and  for  judgment;  but  the  House  of 
Eeprcsentativea,  as  a  branch  of  the  legislative 
department  of  tlie  Government,  haano  special 
interest  in  these  proceedings.  It  entered  upon 
them  with  ^reat  reluctance,  after  laborious  and 
continued  investigation,  and  only  upon  a  con- 
viction that  the  interests  of  the  country  were 
in  peril,  and  that  there  was  no  way  of  relief 
except  through  the  exercise  of  the  highest 
eonatitutionalpower  vested  in  that  body.  We 
do  not  appeal  to  tliis  tribunal  because  any  spe- 
cial right  of  the  House  of  RepresentaliveB  baa 
been  infringed,  or  because  the  just  powers  of 
.p  i-k^  TT-^..--.  ««^  ,^  danger. 


r  tbe  existence  of  the  House  ai 


have  brought  this  respondent  to  your  bar,  and 
here  demand  his  completion  in  the  belief,  as 
the  result  of  much  investigatioti,  of  much  de- 
liberation, that  the  interests  of  this  country 
are  no  longer  safe  in  his  hands. 

But  the  House  of  Eepresentativea,  repre- 
senting the  people  of  the  country,  may  very 
properly  appeal  to  this  tribunal,  constituted, 
as  It  is,  exclusively  of  Senators  representing 
the  different  States  of  this  Union,  to  maintain 
the  constitutional  powers  of  the  Senate.  To 
be   sure,   nothing   can   injuriously  a.ffect  the 

Sowers  and  the  rights  of  the  Senate  which 
oes  not  affect  injuriously  the  rights  of  the 
House  of  Eepresentativea,  and  of  the  jjeople 
of  tbe  whole  country ;  but  it  may  be  said  with 
great  truth  that  this  contest  is  first  for  the 
preservation  of  the  constitutional  powers  of 
tfts  branch  of  the  Government,  By  your 
votes  and  action,  in  concurrence  with  the 
House  of  Representatives,  the  bill  "  regulating 
the  tenure  of  certain  civil  offices"  was  passed 
and  became  a  law,  and  this  notwithstanding 
the  objecRons  of  the  President  thereto  and  his 
argument  against  its  passage.  On  a  subse- 
quent occasion,  when  you  considered  the  sus- 
pension of  Mr.  Stanton  and  the  messagecf  the 
President,  in  which,  by  argument  and  by  state- 
ments, he  assailed  the  law  in  question,  you 
asserted  its  validity  and  its  constitutionality 
by  refusing  to  concur  in  the  suspension  of  Mr. 
Stanton.  ,0n  a  more  recent  occasion,  when 
he  attempted  t«  remove  Mr.  Stanton  from 
ofSce,  you,  by  solemn  resolution,  declared 
that  his  action  therein  was  contrary  to  the 
laws  and  to  the  Constitution  of  the  country. 

From  the  beginning  of  the  Government  this 
body  has  participated  under  the  Constitntion 


and  by  virtue  of  the  Constitution  in  all  matters 
pertaining toappointmentstooffice)  and,  by  the 
universal  practice  of  the  country,  as  well  be- 
fore the  passage  of  the  tenure- of- office  act  aa 
since,  no  removal  of  any  officer  whose  ^point- 
ment  was  by  and  with  the  advice  and  consent 
of  the  Senate,  has  been  made  during  a  session 
of  the  Senate,  with  youi  knowledge  and  sanc- 
tion, except  by  the  nomination  of  a  successor, 
whose  nomination  was  confirmed  by  and  with 
the  advice  and  consent  of  the  Senate.  Mr. 
Johnson,  in  presence  of  this  uniform  constitu- 
tional practice  of  three  quarters  of  a  century 
and  against  the  express  provisions  of  the  ten- 
ure-ofoffice  act,  made  in  this  particular  ia 
entire  harmony  with  that  practice,  aaserlanow, 
absolutely,  the  unqualified  power  to  remove 
every  officer  in  the  country  without  the  advice 
or  consent  of  the  Senate. 

Never  in  the  history  of  any  free  government 
has  there  been  so  base,  so  gross,  so  unjustifi- 
able an  attempt  upon  the  part  of  an  executive, 
whetheremperor,  king,  orPresident,  to  destroy 
the  just  authority  ofanother  department  of 
the  Government. 

The  House  of  Beprf^entativ^  has  not  been 
indifferent  to  this  assault;  it  has  not  been 
unmindful  of  the  danger  to  which  you  have 
been  exposed ;  it  has  seen,  what  you  must  ad- 
mit, that  without  its  agency  and  support  you 
were  powerless  to  resist  these  agressions,  or 
to  tbwart,  in  any  degree,  the  purposes  of  this 
usurper.  Inthe  exercise  of  their  constitutional 
power  of  impeachment  they  have  brought  him 
to  your  bar ;  they  have  Uid  before  you  the  evi- 
dence showing  conclusively  the  nature,  the 
extent,  and  the  depth  of  his  guilt.  Yoa  hold 
this  great  power  in  trust,  not  for  jourseives 
merely,  but  for  all  your  successors  in  these 
high  places,  and  for  all  thejteople  of  this  conn- 
try.  You  cannot  fail  to  discharge  your  duty ; 
that  duty  is  clear.  On  the  one  hand  it  is  your 
duty  to  protect,  to  preserve,  and  to  defend  your 
own  constitutional  rights,  but itisequaUy  your 
duty  to  preserve  the  laws  and  institutions  of 
the  country.  It  is  your  duty  to  protect  and 
defend  the  Constitution  of  the  United  States, 
and  the  rights  of  the  people  under  it ;  it  is  your 
duty  to  preserve  and  to  transmit  unimpaired  to 
your  successors  in  these  places  all  the  consti- 
tutional rights  and  ptivileges  guarantied  to 
this  body  fay  the  form  of  government  under 
which  we  live.  On  the  other  hwid,  it  is  your 
duty  to  try  and  conviijt  the  accused,  if  guilty, 
and  to  pronounce  judgment  upon  the  respond- 
ent, that  all  his  successors,  and  all  men  who 
aapire  to  the  ofiice  of  President  in  time  to 
come,  may  understand  that  the  House  of  Bep- 
resentatives  and  the  Senate  will  demand  the 
strictest  observance  of  the  Constitution;  that 
they  will  hold  every  man  in  the  presidential 
office  responsible  for  a  rigid  performance  of  his 
public  duties. 

Nothing,  literally  nothing,  can  be  said  in 
defense  of  this  respondent.  Upon  his  own 
is  guilty,  in  substance,  of  the 
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gcaTest  cbFirges  contained  in  the  articles  of 
impeacliment  exhibited  against  liim  by  the 
Hanae  of  Bepresentatives.  In  his  personal 
conduct  and  character  he  presents  no  quality 
or  attribute  which  enlists  the  ajmijathT  or  the 
regard  of  meo.  The  exhibition  which  be  made 
in  this  Chamber  on  the  4th  of  March,  ISGu,  bj 
which  the  nation  was  humiliated  and  repub- 
lican institutions  disgraced,  in  the  presence  of 
the  representatiTes  of  the  civiliaea  nations  of 
the  earth,  is  a  truthful  exhibition  of  his  char- 
actec.  His  violent,  dennnoiatory,  blasphemous 
declarations  made  to  the  people  on  various 
occasions,  and  proved  by  the  testimony  sub- 
mitted to  the  Senate,  illustrate  other  qualities 
of  his  nature.  His  cold  indifference  to  the 
desolation,  disorder,  and  crimes  in  the  ten 
States  of  the  Sooth  exhibit  yet  other  and 
darker  features. 

Can  an^  one  entertain  the  opinion  that  Mr. 
Johnson  is  not  guilty  of  such  crimes  as  justify 
bis  removal  from  office  and  his  disqualifica- 
tion to  hold  any  office  of  trust  or  pcoflt  under 
the  Government  of  the  United  States?  Wil- 
liam Blount,  Senator  of  the  United  States, 
was  impeached  by  the  House  of  Representa- 
tives and  declaredguilty  of  ahigh  misdemeanor, 
and  though  not  tried  by  the  Senate  the  Senate 
did,  nevertheless,  expel  bim  from  his  seat  h; 
a  vote  of  26  to  1,  and,  in  the  resolution  of  ex- 

Eulsion,  declared  that  he  had  been  guilty  of  a 
igh  misdemeanor,  Tbe  crime  of  William 
Blount  was  that  he  wrote  a  letter  and  partici' 
pated  in  conversations,  from  which  it  appeared 
probable  that  he  was  engaged  in  an  immature 
scheme  to  alienate  the  Indians  of  the  South- 
west from  the  President  and  the  Congress  of 
the  United  States;  and  also,  incidentally,  to 
disturb  the  friendly  relations  between  this 
Government  and  the  Governments  of  Spain 
and  Great  Britdn.  This,  at  most,  was  but  an 
arrangement,  never  consummated  into  any 
overt  act,  by  which  he  contemplated,  under 
possible  oircnmstancea  which  never  occurred, 
that  he  would  violate  the  neutrality  laws  of 
the  United  States. 

Andrew  Johnson  is  guilty,  upon  the  proof  in 
part  and  upon  bis  own  admissions,  of  having 
intentionally  yiglated  a  public  law,  of  usurping 
and  exeroismg  powers  not  exercised  nor 
asserted  by  any  of  his  predecessors  in  off 
■  Judge  Pickering,  of  the  district  cour,  _. 
New  Hampshire,  was  impeached  by  the  House 
of  Eepresentatives,  convicted  by  the  Senate, 
and  removed  from  office;  for  the  crime  of  hav- 
ing appeared  upon  the  bench  in  a  state  of  in- 
toxication. I  need  not  draw  any  parallel  between 
Judge  Pickering  and  this  respondent. 

Judge  Prescott,  of  Massachusetts,  wai 
peached  and  removed  from  office  for  receiving 
illegal  fees  in  his  office  to  the  amount  of  $10  70 
only.  Judge  Prescott  belonged  to  one  of  the 
oldest  and  most  eminent  families  of  the  State, 
and  be  'was  himself  a  distinguished  lawyer. 
But  sueli  was  the  respect  of  the  Senate  of  that 
state  for  the  law,  and  such  the  public  opinion 


it  was  tbe  duty  of  magistrates  to  obey  the 

law,  that  they_  did  not  hesitate,  to  convict  bimi 

id  remove  him  from  office. 

The  Earl  of  Macclesdeld  was  impeached  and 

convicted  for  the  misuse  of  his  official  powers 

1  regard  to  trust  funds,  an  offense  in  itself  of 

grave  character,  but  a  trivial  crime  compared 

'ith  the  open,  wanton,  and  defiant  violation 

f  law  by  a  Chief  Magistrate  whose  highest 

du^  is  the  execution  of  the  laws.   . 

If  the  charges  preferred  against  Warren 
Hastings  had  been  lully  sustained  by  tbe  testi- 
mony, he  would  be  regarded  in  history  as  an 
unimportant  criminal  when  compared  with  the 
respondent.  Warren  Hastings,  as  governor 
general  of  Bengal,  extended  the  territory  of  the 
British  empire,  and  brought  millions  of  the 
natives  of  India  under  British  rule.  If  he  ex- 
ercised power  in  India  for  which  there  was  no 
authority  in  British  laws  or  British  customs — 
if  in  the  exercise  of  that  power  he  acquired 
wealth  for  himself  or  permitted  others  to  accu- 
mulate fortunes  by  outrages  and  wrongs  per- 
petrated upon  that  distant  people,  he  stillacted 
in  his  public  policy  in  the  interest  of  the  Brit- 
ish empire  and  in  harmony  with  the  ideas  and 
purposes  of  the  British  people. 

Andrew  Johnson  bas  disregarded  and  vio- 
lated tbe  laws  and  Constitution  of  his  own 
country.  Under  his  administration  the  Gov- 
ernment bas  not  been  strengthened,  but  weak- 
ened. Its  reputation  and  influence  at  home 
andabroad  have  been  injured  and  diminished. 
He  has  not  outraged  a  distant  people  bound 
to  us  by  no  ties,  but  those  whicn  result  from 
conquest  and  the  exercise  of  arbitrary  power 
on  our  part;  but  through  his  violation  of  the 
laws  and  the  influence  of  his  evil  example 
upon  the  men  of  the  South,  in  whose  hearts 
the  purposes  and  the  passions  of  the  war  yet 
linger,  he  has  brougnt  disorder,  confusion, 
and  bloodshed  to  the  homes  of  twelve  millions 
of  people,  many  of  whom  are  of  our  own  blood 
and  all  of  whom  are  our  countrymen.  Ten 
States  of  this  Union  are  without  law,  without 
security,  without  safety;  public  order  every- 
where violated,  public  justice  nowhere  re- 
spected ;  and  all  in  consequence  of  the  evil 
furposes  and  machinations  of  the  President, 
'ortj  millions  of  people  have  been  rendered 
anxious  and  uncertain  as  to  the  preservation 
of  public  peace  and  theperpetuity  of  theinsti- 
tutmns  of  freedom  in  this  country. 

There  are  no  limits  to  the  consequences  of 
this  man's  evil  example.  A  member  of  hia 
Cabinet  in  your  presence  avows,  proclaims, 
indeed,  that  he  suspended  from  office  indefi- 
nitely a  faithful  public  officer  who  was  ap- 
pointed by  jour  advice  and  consent;  an  act 
which  he  does  not  attempt  to  justify  by  any 
law  or  usage,  except  what  be  is  pleased  to 
call  the  law  of  necessity.  Is  it  strange  that  in 
the  presence  of  these  examples  the  ignorant, 
the  vicious,  and  tbe  criminal  are  everywhere 
swift  to  violate  thelawa?  Is  it  strange  that 
the  loyal  people  of  the  South,  most  of  them 
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poor,  dependent,  not  yet  conSdent  of  tbeir 
cewlj- acquired  rights,  exercising  tlieir   just 

Eriviieges  in  fear  attd  ti^mbling,  sliould  thus 
e  made  tlie  Tictima  of  the  worst  paasioDs  of 
men  who  have  freed  themselves  from  all  the 
restraints  of  civil  government?  Under  the 
influence  of  these  examples  good  men  in  the 
South  have  everything  to  fear,  and  bad  men 
have  everything  to  hope. 

Cains  Verres  is  the  great  political  criminal 
of  history.  For  two  years  he  was  prsior  and 
the  seourg'5  of  Sicily.  The  area  of  that  country 
does  not  much  exceed  ten  thousand  square 
toiles,  and  in  modern  times  it  has  had  a  popn- 
lation  of  about  two  million  souls.  The  re- 
spondent at  your  bar  has  been  the  scourge  of  a 
country  many  times  the  area  of  Sicily  and 
containing  a  population  six  times  as  great. 
Verres  enriched  himself  and  his  friends;  he 
seised  the  public  paintings  and  statues  and 
carried  them  to  Borne.  But  at  the  end  of  his 
brief  rule  of  two  years  he  left  Sicily  as  he  had 
found  it;  in  comparative  peace,  and  in  the 
possession  of  its  industries  and  if^laws.  This 
respondent  has  not  ravaged  States  nor  enriched 
himself  hy  the  plunder  of  their  treasures  ;  but 
he  has  inaugurated  and  adhered  to  a  policy 
which  has  deprived  the  people  of  the  blessings 
of  peace,  of  the  protection  of  law,  of  the  just 
rewards  of  honest  indust^.  A  vast  and  im- 
portant portion  of  the  Republic,  a  portion 
whose  prosperity  is  essential  to  the  prosperity 
of  the  country  at  large,  is  prostrate  and  help- 
iesa  under  the  evils  which  hia  Administration 
has  brought  upon  it.  When  Verres  was  ar- 
raigned before  his  judges  at  Rome,  and  the 
exposure  of  his  crimes  began,  his  counsel  aban- 
doned bis  cause  and  the  eriminalfled  from  the 
city.  Yet  Verres  had  friends  in  Sicily,  and 
they  erected  a  gilded  statue  to  his  name  in  the 
streets  of  Syracuse.  This  respondent  willlook 
in  vain,  even  in  the  South,  for  any  testimonials 
to  his  virtues  or  to  hie  public  conduct.  All 
classes  are  oppressed  bythe  private  and  public 
calamities  which  he  hEis  brought  upon  them. 
Th^y  appeal  to  you  for  relief.  The  nation  waits 
in  anxiety  for  the  conclusion  of  these  proceed- 
ings, rortymillionsof  people,  whose  interest 
in  public  a&irs  is  in  the  wise  and  just  admin- 
istration of  the  laws,  look  to  tliis  tribunal  as  a 
sure  defer^e  against  the  encroachments  of 
criminally- minded  Chief  Magistrate. 

Will  any  one  say  that  the  heaviest  judgment 
which  you  can  render  is  any  adequate  pu  '  ' 
raent  for  these  crimes?  Tour  office  is  ._ 
punishment,  bnt  to  secure  the  safety  of  the  Re- 
public. But  human  tribunals  are  inadequate 
to  punish  those  criminals  who,  as  rulers  or 
magistrates,  hy  their  example,  conduct,  policy, 
and  crimes,  become  the  scourge  of  communi- 
ties and  nations.  No  picture,  no  power  of  the 
imagination  can  illustrate  or  conceive  the  suf- 
fering of  the  poor  but  loyal  people  of  the  South. 
A  patriotic,  virtuous,  law-abiding  Chief  Magis- 
trate would  have  healed  the  wounds  of  war, 
soothed  private  and  public  sorrows,  protected 
C.  I.— 38. 


the  weat,  encouraged  the  strong,  and  lifted 
from  the  southern  people  the  burdens  which 
now  are  greater  than  they  can  bear. 

Travelers  and  astronomers  inform  us  that  in 
the  southern  heavens,  near  the  Southern  Gross, 
there  is  a  vast  space  which  the  uneducated  call 
the  hole  in  the  sky,  where  the  eye  of  man  with 
the  aid  of  the  powers  of  the  telescope  has  been 
unable  to  discover  nebula,  or  asteroid,  or 
comet,  or  planet,  or  star,  or  sun.  In  that 
dreary,  cold,  dark  region  of  space,  which  is 
only  known  to  he  less  than  infinite  by  the  evi- 
dences of  creation  elsewhere,  the  Great  Author 
of  celestial  mechanism  has  lefl  the  chaos  which 
waa  in  the  beginning.  If  this  earth  were 
capable  of  the  sentiments  and  emotions  of  jus- 
tice and  virtue,  which  in  human  mortal  bemga 
are  the  evidences  and  the  pledge  of  our  divine 
origin  and  immortal  destmy,  it  would  heave 
and  throe,  with  the  energy  of  the  elemental 
forces  of  nature,  and  project  this  enemy  of  two 
races  of  men  into  that  vast  region,  there  for- 
ever to  exist  In  a  solitude  eternal  as  life,  or  as 
the  absence  of  life,  emblematical  of,  if  not 
really,  that  "  outer  darkness"  of  which  the 
Saviour  of  man  spoke  in  warning  to  those  who 
are  the  enemies  of  themselves,  of  their  race, 
and  of  their  God.  But  it  is  yours  to  relieve, 
not  to  punish.  This  done  and  our  country  is 
ag^n  advanced  in  the  intelligent  opinion  of 
mankind.  In  other  Governments  an  unfiiithful 
ruler  can  be  removed  only  by  revolution,  vio- 
lence, or  force.  The  proceeding  here  is  judicial, 
andacGordingtothefocmaof  law.  Your  judg- 
ment will  be  enforced  without  the  aid  of  a 
poUoeman  or  a  soldier.  What  other  evidence 
will  be  needed  of  the  value  of  republican  insti- 
tutions? What  other  test  of  the  strength  and 
vigor  of  our  Govemment  ?  What  other  assur- 
ance that  the  virtue  of  the  people  is  equal  to 
any  emergency  of  national  life  ? 

The  contest  which  the  House  of  Represent- 
atives carries  on  at  your  bar  is  a  contest 
in  defense  of  the  constitutional  rights  of  the 
Congress  of  the  United  States,  representing 
the  people  of  the  United  States  against  the 
arbitrary,  unjust,  illegal  claims  of  the  Execa- 

This  is  the  old  contest  of  Europe  revived  in 
America.  England,  France,  and  SpEun  have 
each  been  the  Uieater  of  this  strife.  In  France 
and  Spain  the  executive  triumphed.  lu  Ens- 
land  the  people  were  victorious.  The  people 
of  France  gradually  bnt  slowly  regain  their 
rights.  But  even  yet  there  is  no  freedom  of 
the  press  in  France ;  there  is  no  freedom  of  lie 
le^alative  will ;  the  emperor  is  supreme. 

Spain  is  wholly  nnregenerated.  England 
alone  has  a  free  Parliament  and  a  government 
of  laws  emanating  from  the  enfranchised  peo- 
ple. These  laws  are  everywhere  executed, 
and  a  sovereign  who  should  willfully  interpose 
any  obstacle  would  be  dethroned  without  de- 
lay. In  England  the  law  is  more  mighty  than 
the  liing.  In  America  a  President  claims  to 
,  be  mightier  than  the  law. 
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This  result  in  England  leas  reBched  bj  slow 
iDDvemeDts,  and  after  a  Aruggle  which  lasted 
through  manj  centurieB.  John  HainpdeD  was 
not  the  first  nor  the  last  of  the  patriots  who 
resisted  executive  usurpation,  but  nothing  could 
have  been  more  inapplicable  to  the  present  cir- 
cumstancea  than  the  introduction  of  his  name 
as  an  apology  for  the  usurpations  of  Andrew 

"No  man  will  qnestion  John  Hampden's 
patriotism  or  the  propriety  of  hig  acts  when 
hff  brought  the  question  whether  ship-money 
was  within  the  constitution  of  England  before 
Uie  courts;"  bat  no  man  wiil  admit  that  there 
is  any  parallel  between  Andrew  Johneon  and 
John  Hampden.  Andrew  Johnson  takes  the 
place  of  Charles  I,  and  seeks  to  sabstitote  his 
own  will  for  the  laws  of  the  land.  In  1636 
John  Hampden  TesHtfd  the  demands  of  an 


Toanda  of  an  nnpnncipled  ind  usurping  Prea- 

The  people  of  England  have  successfully 
resisted  e^ecitire  encroachmenti  upm  their 
righta.  Let  not  theic  example  be  lost  upon  us, 
We  suppressed  the  rebellion  in  arms,  and  we 
are  now  to  expel  it  from  the  executive  coun- 
cils. This  done,  republican  inetitntiona  need 
no  further  illustration  or  defense.  All  things 
then  relating  to  the  national  welfare  and  hfe 
are  made  as  secure  as  can  be  any  future  events. 
The  freedom,  prosperity,  and  power  of  Amer- 
ica are  establiahed.  The  friends  of  constitu- 
tional liberty  throughout  Europe  will  hail  with 
J'oj  the  aaanred  greatness  and  glory  of  the  new 
ucpublic.  Our  internal  difficulties  will  rapidly 
disappear.  Peace  and  proaperity  will  return 
to  every  portion  of  the  country.  In  a  few 
weeks  or  months  we  shall  celebrate  a  restored 
Union  upon  the  basis  of  the  equal  rights  of 
the  States,  in  each  of  which  equality  of  the 
people  will  be  recognized  and  estiuilished.  This 
respondent  is  not  to  be  convicted  that  thi 
things  may  come,  batjustice  being  done,  these 
diings  are  to  come. 

-  At  yoar  bar  the  House  of  Representa 
demand  justice— justice  for  the  people,  justice 
to  the  accuaed.  Juatice  ia  of  God,  and  it  can- 
not perish.  By  and  through  justice  comes  obe- 
dience to  the  law  by  all  magistrates  and  peo- 
ple. By  and  through  justice  cornea  the  liberty 
of  the  law,  which  is  freedom  without  licenae. 

Senators,  as  fer  as  I  am  concerned,  the  case 
is  now  in  your  hands,  and  it  ia  soon  to  be  closed 
by  my  associate.  The  House  of  Repreaenta- 
tivea  have  presented  this  criminal  at  your  bar 
with  equal  confidence  in  his  guilt  and  in  yonr 
disposition  to  administer  exact  justice  between 
him  and  the  people  of  the  United  States, 

His  conviction  is  the  triumph  of  law, 
order,  of  justice.     I  do  not  contemplate 
acquittal — itis  impossible.    Therefore  I  do  not 
look  beyond.     But,  Senators,  the  people  of 
America  will  never  permit  an  usurping  Exec- 
utive to  break  down  the  securities  for  iiberty 


provided  bj'  the  Constitution.  The  cause  of 
the  Republic  is  in  your  hands.     Yonr  verdict 

liitj/  isjpeaceto  our  beloved  country. 

:.  JOHNSON.  Mr.  Chief  Justice,  I  under- 
stand from  the  counsel  for  the  President  who 
is  next  to  address  the  Senate  that  he  would  be 
very  much  obliged  to  the  Senate  if  they  would 
take  their  usual  recess  now,  he  being  anxious 
to  make  a  continuing  aiTument.  I  move,  there- 
fore, that  the  court  take  a  receaa  for  fifteen 


The  motion  was  agreed  to;  s 
piration  of  the  recesa  the  Chief  Ji 
the  chair. 


and  at  the  e: 


Mr.  Chief  Jdstice  and  Sbnatobs;  I  have 
been  engaged  in  the  practice  of  my  profession 
as  a  lawyer  for  the  last  thirty  yeara.  I  have 
been  concerned  in  every  variety  of  cause  which 
can  be  tried  under  the  laws  of  the  State  in 
which  I  reside.  I  have,  in  the  course  of  my 
somewhat  length;  proiesaional  life,  argued 
eases  involving  life,  liberty,  property,  and  char- 
acter. I  have  prosecuted  and  defended  every 
species  of  criminal  cause,  from  murder  in  the 
first  degree  down  to  a  simple  assault.  But  in 
rising  to  address  you  to-day  I  feel  that  all  the 
causes  in  which  I  ever  was  concerned  sink  into 
comparative  insignificance  when  compared  with 
this ;  and  a  painful  sense  of  the  magnitude  of 
the  case  in  which  I  am  now  engaged,  and  of 
my  inability  to  meet  and  to  defend  it  as  it 
should  l>e  defended,  oppresses  me  aa  I  rise  to 
address  you;  and  I  would  humbly  invoke  the 
great  Disposer  of  events  to  give  me  a  mind  to 
conceive,  a  heart  to  feel,  and  a  tongue  to  ex- 
press those  words  which  should  be  properly 
and  fitly  ejcpreased  on  this  great  occasion.  I 
would  humhiy  invoke  that  asaistance  which 
comes  from  on  high;  for  when  I  look  at  the 
results  which  may  follow  from  this  trial ;  when 
I  endeavor  io  contemplate  in  imagination  how 
it  is  10  affect  our  country  and  the  world,  I 
start  back,  feeling  that  I  am  utterly  incapable 
of  comprehending  its  results,  and  that  1  cannot 
look  into  the  future  and  foretell  them. 


which,  as  I  suppose,  have  but  little  beB...,, 
upon  thespecificarticlesof impeachment  whii;ii 
have  been  presented.  In  doing  so,  to  borrow 
thelanguageof  Mr.  Wirt  upon  the  trial  of  Judgi' 
Peck,  "If  we  pursue  the  opening  arguments 
of  the  honorable  Managers  more  closely  than 
may  seem  necessary  to  some  of  the  court,  it 
will  be  remembered  that  it  would  be  presump- 
tuous in  us  to  slight  any  topic  which  the  learned 
and  honorable  iWanagers  may  have  deemed  it 
important  to  press  on  the  consideration  of  the 

It  has  been  charged  that  the  President  was 
"trifling"  with  the  Senate.  Scarcely  had  we 
entered  upon  this  trial  before  charges  were 
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made  agaioat  him  of  eeeking,  and  improper!; 
seeking,  to  gain  time ;  to  effect  an  unworthy  and 
improper  prociastinatioB.  I  shall  dwell  but  a 
moment  on  tliat.  We  supposed  thtd^there  was 
no  impropriety  in  our  asking  at  the  hands  of 
the  Seoate  a  reasonable  iodalgence  to  prepare 
for  our  defense,  when  the  sutjjeet  of  impeach- 
ment had  been  before  the  House  of  Repre- 
geut&tives  in  some  form  or  other  for  more  wau 
a  twelvemonth,  and  when  the  worthy  and  able 
Managers  who  hare  been  selected  to  conduct 
it  in  tais  Senate  were  armed  at  all  points  and 
ready  to  contest  the  cause  on  the  one  hand, 
and  we,  upon  the  other,  were  suddeniy  sum- 
moned IVom  our  professional  pursuits ;  we, 
who  are  not  politicians,  but  lawyers  engaged 
in  the  practice  of  our  profession,  were  sum- 
moned here  to  measure  arms  with  gentlemea 
who  are  skilled  in  political  ^ladiadon  and  are 
well  posted  upon  alt  the  subjects  that  may  be . 
ioTorvecl  in  tins  investigation, 
^  But  it  is  not  merely  the  complaint  as  to  time 
and  as  to  trifling  with  the  Senate  that  it  will 
become  my  duty  to  notice.  A  great  many 
things  have  been  said.  Senators,  and  among 
the  rest  an  effiirt  has  been  made  to  draw  "  a 

Jictnra  of  the  President's  mind  and  heart;" 
e  has  been  stigmatized  as  a  "  usurper,"  as  a 
"traitor  to  bis  party,"  as  "disgracing  the 
position  held  by  some  of  the  most  illustrious 
m  the  land,"  as  "a  dangerous  person,  a  crim- 
inal, but  not  an  ordinary  one,"  as  "encour- 
aging murders,  aasassinalionB,  and  robberies 
^1  over  the  southern  States;"  and  finally,  by 
way  of  proving  that  there  is  one  step  between 
the  sublime  and  the  ridiculous,  he  has  been 
charged  with  being  "a  common  scold"  and  a 
"  ribald,  BCurrilouB  blasphemer,  bandying  epi- 
thets and  taunts  with  ajeering  mob." 

Such  are  some  of  the  many  accusations  which 
have  been  made  here  from  time  to  time  in  the 
progress  of  this  protracted  investigation.  Noth- 
ing or  nest  to  nothing  has  been  said  In  vindi- 
cation of  the  President  against  these  chaises. 
It  will  be  my  duty,  Senators,  to  pay  some 
att^tion  to  them  to-day.  We  have  borne 
it  long  enough,  and  I  pujpose  before  I  enter 
upon  the  investigation  of  the  articles  of  im- 
peachment to  pay  some  attention  to  these 
accusations  which  have  been  heaped  upon  us 
almost  evenr  day  from  the  commencement  of 
the  trial  and.  which  have  hitherto  passed  un- 
answered and  unnoticed  on  the  side  of  the 
President  of  the  United  States. 

If  it  be  true,  as  alleged,  that  the  President 
is  guilty  of  all  these  things,  or  if  he  has  been 
guflty  of  one  tithe  of  the  offenses  which  have 
been  imputed  to  him  in  the  opening  argument, 
and  which  have  been  iterated  and  reiterated  in 
the  argument  of  to-day,  then  I  am  willing  to 
confess  that  he  is — 

As  to  be  bated  noeds  but  tn  be  saen." 

I  am  willing  to  admit  that  if  he  is  guilty  of 

any  of  the   charges   which  have  heen   made 

a^^st  him  he  is  not  only  worthy  of  the  cen- 


sure of  this  Senate,  bnt  a  whip  should  be  put 
in  every  honest  hand  to  lash  him  around  the 
world  as  a  man  unworthy  of  the  notice  of  genr 
tlemen  and  unSt  for  the  association  of  any  of 
his  race;  he  should  be  pointed  at  everywhere 
and  shown  as  a  monster;  he  should  be  ban- 
ished from  society  ;  his  very  name  should  be- 
come a  word  to  frighten  children  with  through- 
out the  land  from  one  end  of  it  to  the  other, 
so  that  when  one  should  meet  him  his  sight 
would  cause— 

"Each  particular  hair  to  stand  dd  end 

Like  quills  upon  the  Iretful  pDreupine." 

If  he  be  a  man  such  as  U  represented  on  the 

other  side,  then.  Senators,  we  agree  that  neither 

I,  nor  any  of  those  who'  are  associated  with 

me,  can  defend  him. 

Butwho  isAudrew  Johnson?  Who  is  the 
man  that  von  have  upon  trial  now,  and  in  re- 
gard to  whom  the  gaze  not  of  little  Delaware, 
but  of  the  whole  Union  and  of  the  eivilizea 
world  is  directed  at  the  present  moment? 
Who  is  Andrew  Johnson  7  That  is  a  question 
which  a  few  years  ago  many  of  those  whom  I 
now  address  could  nave  answered,  and  conld 
have  answered  with  pleasure  and  delig^it  and 
joy.  Who  is  Andrew  Johnson  ?  Go  to  the 
town  of  Greenrille  but  a  few  short  years  ago, 
a  little  village  situate  in  the  mountains  of  East 
Tennessee,  and  you  will  see  a  poor  hoy  enter- 
ing that  village  a  stranger,  without  frienda, 
without  acquaintances,  following  an  humble 
mechanical  pursuit,  scarcely  able  to  read, 
unable  to  write,  butyet  industrious  in  his  call- 
ing, honest  and  faithful  inhis  dealings,  and  hav- 
ing a  mind  such  as  the  God  of  heaven  had  im- 
planted within  him,  and  which  it  was  intended 
and  designed  should  be  called  into  eierciaa 
and  displayed  before  the  American  people- 
He  goes  there,  and  I  may  say,  almost  in  the 
language  of  Mr.  Clay  in  reference  to  the  State 
of  Kentucky,  he  enters  the  State  of  TennesBee 
an  orphan,  poorj,  penniless,  without  the  favoE 
of  the  great;  "  but  scarce  had  he  set  his  fijoi 
upon  her  generous  soil  when  he  was  seized 
and  embraced  with  parental  fondness,  caresapd 
as  though  he  had  been  a  &vorite  child,  and 
patronized  with  liberal  and  unbounded  munifi- 
cence," In  the  first  instance  he  applies  to 
the  people  of  his  county  to  honor  him  by  pv- 
ing  him  a  Beat  in  the  lower  branch  of  the  State 
Legislature.  That  wish  is  granted.  Next  ha 
is  sent  to  the  State  Senate ;  then  to  the  House 
of  Representatives  of  the  American  Congress ; 
then,  by  the  voice  of  the  people  in  two  hard 
fought  contests,  he  was  elected  Governor  of 
the  State ;  then  he  was  sent  to  the  Senate  of 
the  United  States,  and  his  whole  career  thua 
far  was  a  career  in  which  he  hod  been  honored 
and  respected  by  the  people,  and  it  has  only 
heen  within  some  two  or  three  years  that 
charges  have  been  preferred  against  him  such 
as  those  which  are  presented  now. 

Never  since  the  days  of  Warren  Hastings, 
ay,  never  since  the  days  of  Sir  Walter  Ralei^, 
.  has  anymaa  been  stigm^aed  with  more  severe 
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reprobation  than  tlie  President  of  the  United 
States,     AH  the  powers  of  inveotare  which  the 
able  and  ingenious  Manc^era  can  command 
have  been  brought  into  requisition  to  fire  roar 
heacts  and  to  prejudice  jour  minds  against  hiol. 
A  perfect  storm  has  been  raised  around  him. 
All  the  elements- have  been  agitated. 
"Far  along. 
From  peak  to  peak  tbe  Tattling  crags  amnng 
Leaps  the  lire  thundorl    Xot  from  one  lono  clond, 
Bat  evflry  mountnin  now  hath  found  a  tongue, 
And  Jnraanawera  through  her  mistj  ahroud, 
Baek  to  the  joyous  Alps,  nho  call  to  iier  nloudl" 
The  storm  is  playing  around  him ;  thepitiless 
rain  is  beating  upon  him;  the  lightnings  are 
flashing  around  him;  but  I  have  tbe  pleasure 
to  state  to  you,  Senators,  to-daj,  and  I  hope 
that  mj  voice  will  reach  the  whole  conntry, 
that  in  the  midst  of  it  alt  he  still  stands  firm, 
serene,  unbent,  unbroken,  unsubdued,  unawed, 
unterrified,  hurling  no  words  of  threat  or  men- 
ace at  the  Senate  of  the  United  States,  threat- 
ening no  civil  war  to  deluge  his  country  with 
blood;  but  feeling  a  proud  consciousness  of 
his  own  integritj,  appealing  to  heaven  to  wit- 
ness the  purity  of  his  motives  in  his  public  ad- 
ministration, and  calling  upon  you,  Senators, 
in  thenameof  the  living  God^  to  whom  you  ha^e 
made  an  appeal,  that  you  will  do  equal  and  im- 
partial justicein  this  case  according  to  the  Con- 
stitution and  the  laws,  to  pronounce  him  inno- 
cent of  the  offenses  whicn  have  been  charged 
against  him. 

Who  is  Andrew  Johnson?  Are  there  not 
Senators  here  who  are  well  acquainted  with 
him?  Ate  there  not  men  here  whose  minds 
go  back  to  the  stirring  times  of  1860  and  186J, 
when  treason  was  riie  in  this  Capitol,  when 
men's  faces  turned  pule,  when  dispatch  after 
dispatch  was  sent  from  this  Chamber  and  from 
the  House  of  Representatives  to  tbe  people 
of  the  BOnthern  States  to  "  fire  the  southern 
Heart,"  to  prepare  the  southern  mind  for  that 
revolution  which  agitated  our  country  and 
which  cost  the  lives  and  the  treasure  of  the 
nation  to  such  an  alarming  extent?  Where 
was  Andrew  Johnson  then?  Standing  here, 
almost  within  ten  feet  of  the  place  in  which  I 
etand  now,  solitary  and  alone,  in  this  magni^- 
cent  Chamber,  when  "  bloody  treason  nour- 
ished over  us,"  his  voice  was  heard  arousing 
the  nation.  Some  of  you  heard  it.  I  only 
heard  its  echoes  eie  they  rolled  along  from  one 
end  of  the  land  to  the  other,  to  excite  and 
arouse  the  patriotism  of  our  common  country. 
Yes,  he  stood  "  solitary  and  alone,"  the  only 
member  Irom  the  South  who  was  disposed  to 
battle  agEunst  treason  then ;  and  he  now  is 
called  a  traitor  himself!  He  who  has  periled 
his  life  in  a  thousand  forms  to  put  down  trea- 
son ;  he  who  has  been  reckless  of  danger ;  he 
who  has  periled  his  life,  his  fortune,  and  bis 
saCECd  honor  to  save  this  land  from  destruction 
and  luin — he  now  is  stigmatized  and  denounced 
as  a  traitor;  and  from  one  end  of  tbe  country 
to  the  other  that  accusation  is  made,  and  it 
nogs  and  tings  again  until  the  echoes  even 


come  back  to  the  Capitol,  and  are  intended,  if 
possible,  toinftuence  the  judgment  of  SenatorsI 

Who  is  Andrew  Johnson?  Not  a  man  who 
is  disposed  to  betray  any  trust  that-had  bcei) 
reposed  in  him ;  but  a  man  who,  whenever  he 
has  been  before  the  people  who  know  him 
best,  has  upon  all  occasions  been  sustained^ 
sustained  by  his  neighbors,  sustained  by  his 
State,  sustained  by  his  country — and  who  on 
all  occasions  has  shown  himself  worthy  of  tbe 
high  confidence  and  trust  that  have  been  re- 
posed in  him. 

I  know,  Senators,  that  when  I  state  these 
things  in  year  presence  and  in  your  hearing 
they  may  excite  a  smile  of  derision  among 
some  of  those  who  differ  with  him  in  opinion. 
I  know  that  an  unfortunate  difference  of  opin- 
ion esisls  between  the  Congress  of  the  United 
States  and  the  President,  and  I  feel,  in  at- 
tempting to  address  you  in  his  behalf  upon 
some  orthe  very  questions  about  which  this 
difference  exists,  that,  in  tbe  language  of  M[. 
Adams,  I  am  walking  in  the  midst  of  burning 

Slowsharea ;  hut  I  pray  Almighty  God  to 
itect  me  and  to  lead  me  aright,  for  I  believe 
in  His  presence  this  day  that  my  distinguished 
client  is  innocent  of  the  charges  that  are  pre- 
ferred against  him;  and  I  hope  that  God's 
blessing,  that  has  followed  him  thus  far  in  life, 
will  follow  him  now,  and  that  he  will  at  the 
end  of  this  trial  come  out  of  the  fiery  furnace 
through  which  he  is  passing  without  the  smell 
of  fire  upon  his  garments. 

Who  is  Andrew  Johnson?  Why,  Senators, 
when  the  battle  of  Manassas,  as  we  called  it  in 
the  South,  or  of  Bull  Eun,  as  I  believe  it  is 
called  in  the  North,  wa8  fought,  when  our 
troops  were  defeated,  when  tbe^  rushed  in  hot 
haste  and  awful  confusion  to  this  capital,  when 
men's  faces  turned  pale  and  their  hearts  grew 
faint,  where  was  Andrew  Johnson  then,  this 
traitor,  this  usurper,  this  tyrant?  Again  he 
was  heard  in  his  place  in  the  Senate,  and  he 
rises  with  a  resolution  in  his  hand,  undis- 
mayed, unfaltflring,  believing  in  the  justice  of 
the  great  cause  in  which  the  country  was  en- 
gaged, and  once  mere  his  voice  was  heard 
proclaiming  to  the  whole  land  and  to  all  the 
world  the  objects  and  purposes  of  the  war  and 
the  determination  of  the  Congress  of  the  Uni- 
ted States,  in  the  fear  of  Ood  and  in  the  con- 
fidence of  the  justice  of  their  cause,  to  pursue 
it  to  an  honoraole  and  a  safe  conclusion.  Then 
it  was  that  hia  voice  was  heard,  and  again  the 
plaudits  of  hundreds  and  thousands  shook  the 
very  walls  of  this  Capitol  in  his  favor,  as  they 
had  done  on  former  occasions  when  be  stood 
here  and  vindicated  the  American  Constitu- 
tion and  proclaimed  the  determination  of  the 
Government  to  uphold  and  to  maintain  it. 

One  word  more,  Senators,  in  regard  to  the 
President  of  the  United  States.  It  is  admitted 
upon  all  hands  that  we  are  addressing  gentle- 
men of  the  highest  intelligence  and  position  in 
the  land,  many  of  whom,  as  has  been  repeat- 
edly said,  are  judges  and  lawyers  well  skilled 
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in  ihe  law.  What  has  been  your  rule  of  con- 
duct either  as  judges  or  lawyers  when  you 
came  to  pronounce  Judgment  upon  the  conduct 
of  a  fellow-man  7  You  endeavored  to  place 
yourselves  in  hia  position;  jou  endeavored  to 
look  at  things  from  his  stand-point',  yqu  en- 
deavored to  judge  of  them  aa  he  judged  of 
them ;  and  when  jou  thus  act  jou  are  enabled 
understand ingly  to  determine  whether  the  par- 
ticular act  in  question  be  right  or  wrong.  I 
only  ask  you  here  to-day,  if  it  be  possible  for 
you  to  do  BO,  to  place  yourselves  in  Andrew 
Johnson's  position,  and  to  look  from  hia  stand- 
point, aud  judge  in  the  manner  in  which  he 
judged.  I  know,  Senators,  that  this  is  asking 
a  great  deal  at  your  hands.  I  know  it  is  ask- 
ing a  great  deal  of  men  who  have  fiied  opinions 
upon  subjects  like  these  to  review  their  own 
opinioneandtoconsidertbem,  especially  where 
they  are  different  from  those  of  the  man  whose 
conduct  they  are  endeavoring  to  judge.  But 
I  feel,  when  I  am  addresaiog  you  here  to-day, 
that  I  am  not  addressing  a  Senate  such  sa  the 
honorable  Managers  apoke  of  the  other  day;  I 
am  not  addressing  mere  politicians.  I  feel 
that  I  am  addressing  judges — the  most  eminent 
judges  known  to  the  laws  and  the  Constitution 
of  our  country — judges  sitting  upon  the  great- 
est trial  known  to  the  Constitution ;  judges 
who  have  prescribed  an  oath  for  themselves ; 
and  while  I  know,  while  we  all  feel,  the  power 
of  passion  and  of  prejudice  and  preconceived 
opinion,  and  know  the  difficulty  of  laying  them 
aside,  yet.  Senators,  I  would  humbly  and  re- 
spectfully invoke  you  this  day,  in  the  name 
of  that  God  to  whom  yoo  have  appealed,  to 
makeone  honest,  faithful  effort  to  banish  from 
your  mind,  as  far  as  possible,  all  precon- 
ceived opinions;  to  sink  the  politician  in  the< 
judge ;  to  rise  to  the  dignity  and  m^esty  of 
this  great  ijocasion ;  and,  though  it  he  like 
cutting  off  a  right  arm  or  plucking  out  a  right 
eye,  I  ask  you,  Senators,  to  rise  to  that  Euper- 
human,  God-like  effort  which  shall  enable 
you  to  banish  these  opinions  and  to  do  that 
eq^al  and  impartial  justice  which  you  have 
sworn  to  do. 

Some  people  think  that  this  cannot  be  done. 
It  is  imposaRjle  to  close  our  eyes  a^Lust  what 
ia  takhg  place  out  of  doors'  It  is  impossible 
not  to  kn^Dw  that  the  nenapapers  have  dis- 
cussed this  case.  The  press  of  this  country 
is  now  the  moat  tremendous  power  that  be- 
longs to  it,  a  power  greater  than  the  power  of 
Presidents  and  Senators  and  Repreaentatives, 
the  mighdest  power  known  to  the  land.  It  Is 
impossible  for  us  to  close  our  eyes  against  the 
fact  that  this  case  has  been  discussed  and  dis- 
cussed over  and  over  again  in  every  form  by 
those  who  favor  impeachment  and  by  those 
who  are  opposed  to  it,  and  all  manner  of 
opinions  have  been  expressed.  Some  have 
said  that  they  can  calculate  just  exactly  what 
is  to  be  the  results  of  this  trial.  Senators,  I 
have  made  no  such  calculation.  I  declare  to 
you  here  most  soleranly,  1  declare  to  this  coun- 


try moat  solemnly,  that  I  make  no'such  cair 
cnlfttion.  No  such  unworthy  investigation  hae 
for  a  moment  agitated  my  mind.  No,  Sena- 
tors ;  I  would  not  do  a  thing  so  unworthy  of  the 
lofty  position  which  you  hold  in  the  land.  I 
say  to  you,  and  I  say  to  the  whole  country,  that 
whatever  others  may  think,  whatever  they  may 
believe,  I  for  one  do  not  be]leve  that  impeach- 
ment is  3  foregone  conclusion.  If  I  thought 
so,  humble  as  I  am,  and  exalted  as  you  are. 
I  would  scorn  the  idea  of  addressing  myself 
to  this  honorable  court;  but  I  do  not  believe 
it.  No,  sirs,  no ;  nothing  but  a  result  which 
I  trust  in  God  never  will  happen  will  brine 
me  to  the  conclusion  that  any  such  state  of 
things  exists  with  bonorabie  men,  the  rep- 
resentativea  of  the  sovereignty  of  tiie  Statea } 
for,  Senators,  we  ail  know  enough  about  the 
history  of  our  country  to  know  that  it  requires 
no  ordinary  talent,  no  ordinary  character,  no 
ordinary  experience  lo  get  to  this  Chamber  is 
which  you  are  acting  as  the  representatives 
of  the  States.  It  requires  standing,  character, 
age,  talent,  to  enable  men  to  come  here  and 
to  occupy  the  positions  that  you  now  occupy ; 
and,  for  the  honor  of  our  common  country,  for 
the  hojior  of  American  Senators,  for  the  honor 
of  our  noble  ancestors  who  framed  this  tribu- 
nal with  a  view  to  do  equal  and  impartial 
jualice,  I  cannot  for  one  moment  credit  such 
uiings.  I  would  say  now,  as  I  have  seen  it 
said  on  some  faw  occasions,  I  wcftild  say  now 
as  ever  to  the  American  peopla,  place  no  con- 
fidence in  these  things ;  believe  that  the  Sena- 
tors of  the  Ameiican  nation  are  all  honest  and 
honorable  men  ;  and  in  every  time  of  trial  and 
of  danger,  when  the  biliowa  of  excitement  roll 
high,  when  human  passions  are  aroused  and 
agitated  in  the  highest  degree,  look  to  the  Sen- 
ate ;  look  with  hope  and  with  confidence ;  look 
to  those  men  who  are  in  some  degree  elevated 
above  dependence  upon  mere  popular  clamor 
and  hasty  and  temporary  excitement;  look  to 
the  Senate ;  look  to  it  with  confidence,  and 
thus  looking  your  hope  shall  not  be  in  vain. 

Thua  it  is,  Senators,  that  I  shall  endeavor 
to  address  you  on  this  occasion.  It  is  with 
this  hope  and  with  this  confidence  that  I  ap- 
proach the  eonaideration  of  some  of  the  other 
topics  which  have  been  raised  in  this  cause.  I 
asked  yon  a  moment  ago,  if  possible,  to  place 
yourselves  in  the  condition  of  the  Preaident  of 
the  United  Stat«a,  to  divest  yourselves,  so  far 
as  yon  can,  of  all  preconceived  opinions — and 
I  admitted  that  it  is  an  almost  superhuman 
effort  to  do  so — and  to  place  yourselves,  as  far 
as  you  can,  in  hia  position,  to  look  at  his  acts 
in  the  manner  in  which  he  looked  at  them. 
And  now  trace  the  history  of  his  life  in  another 
view,  his  life  as  a  politician. 

Who  is  the  President  of  the  United  States? 
A  Democrat  of  the  straightest  of  strict  con- 
structionists ;  an  old  Jacksonian,  Jeffersonian 
Democrat ;  a  man  who  proclaimed  his  Democ- 
racy in  the  very  letter  of  acceptance  which  he 
wrot«  at  the  dme  when  be  was  nominated  for 
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Ae  Vice  Preaidencj  ;  a  man  who  told  jou  Mid 
who  told  the  whole  country  in  that  letter  that 
he  was  B.  Democrat,  and  who  etidcBTored  to 
Arouse  the  old  Democracy  to  what  he  calied 
the  puce  and  correct  Democracy  of  the  coun- 
try to  rally  around  the  national  Bag,  and  to 
Bustain  the  country  in  the  great  conflict  through 
which  it  was  passing.  Now,  when  you  look 
ftt  this,  and  when  yon  consider  all  the  public 
Speeches  that  he  ever  made,  examine  the  cec- 
ocda  of  Congress,  eiamine  yoor  debates  every- 
where, look  to  any  C|ueBtion  in  which  an  in- 
quiry into  the  Constitution  of  the  United  States 
was  ever  involved,  where  do  yon  find  the  Pres- 
ident? You  find  him  under  all  circumstances 
a  strict  conBtructioniet  of  the  Coniititution, 
adhering  with  tenacity  to  the  principles  of  that 
party  faith  in  which  he  had  been  trained  and 
educated ;  and  when  yon  look  at  the  great  dif- 
ference of  opinion  thatexista  between  him  and 
yourselves  and  him  and  the  House  of  Repre- 
sentatives upon  the  great  questions  that  are 
agitating  the  country,  while  yoa  may  differ 
from  him  in  opinion,  while  yon  do  ditl'er  with 
him  in  opinion,  yet.  Senators,  I  ask  you  if 
he  may  not  honestly  entertain  an  opinion  dif- 
ferent from  yours?  Do  accord  to  him.  some- 
thing of  thoie  motives  that  you  accord  to  every 
oUier  humim  being  upon  a  trial ;  accord  to 
him  at  least  nhat  the  laws  of  the  land  grant  to 
the  meanest  criminal  whs  ever  was  arraigned 
at  the  i)ar  dT  justice ;  accord  to  him  the  benefit 
of  the  legal  presumption  that  he  shall  be  pre- 
sumed innocent  until  the  contrary  appears. 
Look  at  his  motives,  look  at  the  manner  in 
which  he  has  acted ;  and  if  there  has  been,  as 
there  is,  an  unfortnnate  differetice  of  opinion 
between  him  and  the  Congress  of  the  United 
States  upon  great  constitutional  questions,  why. 
Senators,  attribute  thatdifiereHce,  if  yoapleaae, 
to  the  training,  to  the  education,  to  the  hatnts 
of  thought  of  his  whole  life  j  but  do  not,  in  the 
absence  of  proof,  attribute  it  to  unwerthy, 
base,  mean,  dishonorable  motives,  as  you  ure 
asked  to  do  on  the  other  aide. 

I  beg  leave,  Senators,  to  remind  you  of  the 
MBolution  to  which  I  adverted  a  few  moments 
ago ;  for,  m  the  view  which  Itake  of  this  case, 
^t  resolution  furnishes  a  key  to  t'he  whole 
conduct  of  the  President  in  the  controversy 
out  of  which  this  anibrtunate  prosecution  has 
arisen.  How  was  that  resolution  of  1361 7  It 
is  familihr  to  yon  ail : 

"Seiolved,  That  the  present  deplotable  oivil  wai 
baibsen  foreed  upon  thecoantrybi'thediEiiniofiistf 
of  the  soDth  em  States  now  in  revolt  acainst  the  f^on- 
StitutlonalOovemmant  and  in  arma  around  thecapi- 

tfl|.   thn.»  in  tliin  nnllfinnl   pmRrfrnnQy  Cl>DBT«aB,  baB- 
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There  is  the  cirart  that  ^as  guided  the  Presi- 
dent of  the  United  States  in  the  dieol^rge  of 
bis  official  duty ;  thereis  the  platform  on  which 
he  has  stood ;  and  if  he  has  not  viewed  it  in 
the  light  in  which  others  regarded  it,  stall,  Sen- 
atorSrWe  ask  you  if  it  is  not  capable  of  being 
reganied  in  the  light  in  which  he  viewed  it?  If 
='  IS,  then,  as  I  shall  maintain,  we  deprive  this 
'osecution  of  all  improper  motive.  I  declare 
;re  to  you  today  that  in  view  of  all  the  testi- 
mony which  has  been  ofibred  on  the  other  side, 
in  view  of  all  that  is  known  to  the  history  of 
the  country,  with  the  exception  of  one  solitary 
circumstance,  the  President  ofthe  United  States 
has  stood  up  in  letter  and  in  spirit  to  wh^ 
he  believed  to  be  the  terms  of  this  resolution 
which  was  adopted  with  something  approach- 
ing unanimity  in  both  Houses  of  Congress  in 
ItSl.  In  the  progress  of  the  war  he  felt  that 
it  was  aecessary  for  him  to  yield  the  question 
of  slavery  BO  far  as  he  had  anyinfiuenoe  inlte 
State  or  section  of  country  in  which  he  resided. 
He  did  yield,  and  he  went  as  far  as  the  farthest 
to  procWm  emancipation  in  the  State  over 
which  he  had  been  placed  as  military  gov- 
ernor; but  in  all  other  respects  he  has  en- 
deavored to  carry  out  the  terms  of  this  resolu- 
tion, which  was  introduced  by  himself  in  the 
Senate,  and  into  the  otier  House  by  the  ven- 
erable Crittenden,  known  to  you  all,  who  now 
is  no  more,  but  whose  memory  will  be  cher- 
ished with  veneration  and  respect  so  long  as 
America  shall  have  a  name.  So  long  as  talent 
and  geniusand  independence  and  faithfulness 
and  firmness  shall  be  v^ierated  and  resj^cted, 
the  name  of  that  great  and  good  man  will  he 
honored  in  our  own  aikd  all  other  lands. 

Do  not  misunderstand  me.  Senators.  It  is 
not  my  purpose  to  enter  t«-diiy  ujion  any  dis- 
enssiou  of  the  diflerences  of  opinion  between 
the  Congress  of  the  United  States  and  the 
President  in  regard  to  the  different  r( "  -- 


i  only  advert  to  it  for  the  purpose  of  sSowing 
that  there  was  a  pledge  that  the  dignity,  equal- 
ity, and  rights  of  the  States  should  be  p!e- 
served ;  and  in  1860  and  in  1861,  when  the 
galleries  of  this  Senate  rang  with  shouts  and 
applanse  of  the  multrtude,  when  fair  wom^i 
and  brave  men  were  not  ashamed  to  ^^ress 
their  admiration  for  and  gratitude  to  him  who 
is  now  on  trial  before  you,  he  advocated  a  doc- 
trine which  was  esceedingly  obnoxious  to  the 
people  ofthe  southern  States.  What  was  that 
doctrine?  It  was  that  the  Cwigress  of  the 
United  States  had  the  ^ower  to  compel  obe; 
dience  to  the  Constituti<Mi  and  laws  of  the 
United  States.  He  liwioonced  the  doctrine 
He  denied  that  any  State  had 


ivhole  power  of  lh«  Government  should  be 
brought  into  requis^ion  to  keep  those  States 
within  the  Union. 

He  faithfully  raaintaiited  his  principles  dur- 
ing the  wM.    When  the  iranras  ffver;  whai 
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Lee  surrendered  suddenly  and  unexpectedly; 
when  the  Government  was  cast  upon  him  by  an 
act  beyond  ilia  control ;  when  all  its  responsibil- 
ities were  devolved  upon  him,  and  in  the  sud- 
den emergency  in  which  he  was  called  upon  to 
act  it  was  necessary  for  him  to  act  promptly, 
to  act  hastily,  tu  act  speedily,  so  as  to  bring 
the  stale  of  hostilities  to  a  final  termination  as 
soon  as  possible,  Senators,  what  did  he  do? 
There  was  no  time  to  call  Congress  together, 
no  time  to  assemble  the  representatives  of  the 
nation,  for  the  situation  of  the  country,  upon 
Lee's  surrender,  demanded  immediate  and 
prompt  action.  What  did  tiie  President  do  ? 
According  to  Uie  testimony  of  Mr.  Stanton 
himself,  which  is  now  known  and  familiar 
through  all  the  land,  the  President  of  the  Uni- 
ted States  undertook  to  carry  out  what  he  be- 
lieved to  be  the  policy  of  hia  lamented  prede- 
cessor. He  undertook  this  in  good  faith.  He 
retained  the  Cabinet  which  Mr.  Lincoln  lefl. 
He  manifested  no  desire  to  segregate  himself 
from  tiie  party  by  whom  he  had  been  elevated  to 
power.  Heendeavoredfeiithfully  to  carry  out  the 
provisions  of  the  resolution  of  1891  to  preserve 
the  dignity,  equality,  and  rights  of  the  States, 
and  not  to  impair  them  in  the  slightest  degree. 
And  now  the  question  which  I  put  before  this 
Senate  and  before  the  whole  country  is  this  i 
suppose  he  committed  an  error ;  suppose  he  is 
wrong  ;  suppose  Congress  is  right ;  in  the  name 
of  all  that  IS  sacred,  I  aslc  can  you  predicate 
guilt  of  any  act^  like  these?  In  the  name  of 
all  that  is  sacred,  I  ask  can  any  one  say  Ibat  he 
is  a  traitor  to  his  principles,  or  a  traitor  to  the 
party  that  elected  hira  ?  It  is  a  mere  difForence 
of  opinion,  an  unfortunate,  a  very  unfortunate 
one,  between  him  and  the  Confess  of  the 
United  States;  but  who  can  say  in  the  spirit 
of  candor  and  truth  that  he  was  not  endeavor- 
ing and  did  not  in  all  his  acts  strive  to  carry 
out  what  he  believed  to  he  the  policy  of  the 
^rty  by  whom  he  was  elevated  to  power? 
When  he  did  everything  that  he  thought  it  was 
necessa^  to  do;  when,  following  the  esam- 
ple  of  Mr.  Lincoln  in  regard  to  Arkansas  and 
tlbuisiana,  and  certainly  following  the  spirit  of 
Mr.  Lincoln's  proclamations  and  efforts,  he 
sought  to  restore  the  other  southern  States  to 
the  relations  which  they  had  maintained  to  our 
common  Union  before  the  civil  war  commenced, 
I  ask  wh8  can  say  that  there  was  guilt  in  all 
this?  You  may  differ  with  him  in  opinion; 
you  may  think  he  was  wrong ;  I  have  no  doubt 
that  a  large  majority  of  the  Senators  whom  I 
address  do  conscientiously  and  honestly  believe 
that  he  was  wrong;  but  still.  Senators,  does 
the  mere  fact  that  you  think  he  was  wrong  dis- 
robe this  caseof  that  part  of  our  defense  which 
rests  upon  the  honesty  and  the  integrity  of  the 

judgment  which  he  exercised?    In  the  r 

of  all  that  is  sensible  I  ask,  is  a  judge  t 
tried  because  he  raistates  the  law  in  a  charge 
to  a  jury?  I  need  not  turn  to  authorities ;  I 
need  not  read  law  books  to  satisfj;  the  honor- 
able Senate  that  every  man  acting  in  a  judicial 
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the  Chief  JoslJce  of  t£e  highest  court  in  the 

United  States,  is  protected  by  the  laws  of  the 

land  in  the  faithfiil  and  honest  exercise  of  the 

judgment  that  is  conferred  upon  him. 

You  haveheardaj;reatdi»l.  Senators,  about 
the  doctrine  of  implied  powers.  I  may  have 
occasion  to  speak  of  that  again  in  another  pi^ 
of  my  observations  to  you ;  but  now  let  me 
put  one  plain,  simple  question  to  this  Senate 
and  to  the  whole  country:  can  any  man  pnt 
his  finger  upon  any  sentence  or  clause  in  the 
Constitution  of  our  country  which  says  who  is 
to  restore  the  relations  of  peace  in  the  land 
when  they  have  been  disturbed  by  a  civil  war? 
You  have  the  power  to  supnresa  rebellion  ;  bat 
the  very  moment  you  go  beyond  the  language 
of  the  Constitution  jou  launch  out  into  implied 
powers.  The  very  moment  you  depart  from 
the  language  of  the  Constitution  you  are  obliged 
to  resort  to  thedoctrine  of  implication,  and  the 
veiy  moment  you  admit  the  doctrine  of  impli- 
cation then  I  maintain  that  that  doctrine  is 
{'list  as  applicable  to  the  President  of  Uie 
United  States  as  it  is  to  any  Senator  or  to  any 


Kepre___ 

I  know  to  whom  I  am  addressing  myself;  I 
know  the  intelligence  and  the  high  respecta- 
bility of  this  great  tribunal ;  but  I  put  the 
question  with  fearless  confidence  to  every  Sen- 
ator, where  do  you  get  the  power  in  the  Con- 
stitution to  pass  your  reconstruction  laws? 
Where  do  yon  get  it  unless  youget  it  under  the 
power  to  suppress  insurrection  ?  Where  do  you 
get  it  unless  von  obtain  it  under  those  general 
powers  by  which  the  war  was  carried  on,  and 
under  which  it  was  declared  that  a  Government 
has  an  inherent  right  to  protect  itself  against 
dissolution?  Where  do  you  get  the  powereise- 
where?  In  the  name  of  law  and  order  anfl 
justice  that  yon  have  inscribed  upon  the  tablet 
over  the  door  thatenters  into  this  magnificent 
Chamber,  and  which  I  trust  will  be  inscribed 
in  characters  of  living  light  upon  the  mind 
and  the  heart  of  every  Senator  I  address  to- 
day, I  ask  you,  Senators,  where  do  you  get  this 
Sawer  if  you  do  not  get  it  by  implication? 
he  Constitution  is  silent.  It  does  not  say 
that  Congress  shall  pass  laws  to  reconstruct 
States  that  have  been  in  rebellion.  It  does 
not  say  that  the  President  of  the  United  States 
shall  do  this.  You  are  obliged  to  resort  to  im- 
plication. He  is  the  Commander-in-Chief  of 
your  armies.  The  country  was  in  a  state  of 
war  ;  peace  had  not  been  declared  when  these 
measures  of  bis  were  undertaken.  It  was 
necessary  to  protect  the,  country 'against  dis- 
banded armies,  agdnst  the  ravaee  and  the 
ruin  that  were  likely  to  follow  in  tne  wake  of 
thousands  upon  thousands  of  soldiers  who  were 
discharged  and  turned  loose  upon  the  country. 
I  repeat,  there  was  no  time  to  falter,  no  time 
to  hesitate,  no  time  in  which  even  to  ask  the 
judgment  and  the  aid  of  the  Congress  of  the 
United  States.  He  was  forced  to  act;  and  if, 
in  the  construction  of  the  powers  and  dutiea 
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that  beloDZ  to  hita  aa  Pregidcnt  of  the  United 
States,  as  Commander-iii-Cliief  of  your  Army, 
83  the  principal  executivi?  officer  in  the  land, 
yoDT  Pregidttit  miatook  hie  powers,  if  he  miscon- 
ceived tliem,  if  bo  fell  iuto  the  error  ioto  which 
jou  may  say  thnt  Mr.  Lincoln,  his  lamented 
nredcctssor,  h&d  fallen,  I  &sk  yoUj  gentlemen, 
iB^there  to  be  no  charity,  no  toleration,  no 
license,  no  liberality  for  a  difference  of  opin- 
ion? Have  we  gone  back  two  hundred  years 
in  the  history  of  tbe  world  to  the  period  when, 
as  you  all  know,  it  was  customary,  especially 
in  regard  to  religions  opinions,  to  bnrn  at  the 
stake  for  differences  in  opinion  ■,  or  do  we  live 
in  the  midst  of  the  light  of  the  nineteenth  cen- 
tury, when  the  Gospel  is  spread  abroad,  when 
a  liberal  and  enlightened  spirit  characteriaes 
the  age,  when  the  human  mind  has  been  devel- 
oped in  such  form  and  to  such  extent  as  the 
world  never  witnessed  before?  I  ask  you.  Sen- 
ators, is  he  to  be  judged  in  the  spirit  of  the 
dark  and  the  Mid<iie  Agea  ;  are  you  to  go  back 
to  tbe  history  of  the  midnight  of  mankind  in 
order  lofind  a  rule  for  his  condact;  or  are  you 
to  judge  him  with  a  liberal,  enlightened,  patri- 
otic judgment,  and  give  his  conduct  the  weight 
to  which  it  is  entitled? 

I  maintain  on  this  great  snbjecC  that  the 
President  in  bia  posidon  as  the  chief  executive 
officer  of  the  land  was  entitled  to  form  ajudg- 
ment;  that  he  was  compelled  to  form  it;  and 
that  even  if  his  actions  were  erroneousand  con- 
trary to  the  Constitution,  if  be  was  governed 
by  honest  and  correct  and  upright  motives,  his 
honesty  and  integrity  of  motive  in  this  court 
or  any  court  under  the  heavens  is  a  shield  and 
a  protection  to  him  against  all  the  darts  that 
may  be  leveled  at  him  from  any  quarter,  high 
or  low.  The  servant  that  knew  his  master's 
ifill  and  did  it  not  was  punished ;  but  never 
the  servant  who  did  not  know  his  master's  will 
or  Tiho  erred,  and  honestly  erred,  i[i  the  exer- 
cise of  the  best  judgment  and  reason  be  pos- 
sessed. 

Senators,  I  maintain  that  this  carsory  glance 
at  the  history  of  the  country  and  of  the  differ- 
ence of  opinion  that  exists  between  Congress 
and  the  President  is  sufficient  to  sbow  thi '  '  ~ 
was  animated  by  npright  and  correct  mot' 
and  that  he  onght  not  to  be  judged  in 

spirit  in  which  the  honorable  Managers 

'that  be  shall  be  judged;  his  acts  ought  not  to 
be  condemned  i  imt  you  ought  to  give  hi 
least  the  merit  of  having  had  reason  to  a 
the  manner  in  which  he  did  act. 

Without  dicussing  the  questions,  but  merely 
for  tbe  purpose  of  recalling  the  attention  of 
Senators  to  certain  dates,  1  beg  leave  to  re- 
mind you,  as  I  have  already  done,  that,  accord- 
ing to  Mr.  Stanton's  own  testimony  in  another 
investigation,  which  has  been  pablished  under 
tbe  authority  of  Congress,  the  President  of  tbe 
United  States  endeavored  to  carry  out  what  he 
believed  to  be  the  policy  of  Mr.  Lincoln;  and 
after  referring  to  some  few  dates  and  clrcum- 
Btsnces  I  8hall,paBS  from  thia  part  of  tbe  his- 


tory of  our  country  without  undertaking  to  dis- 
cuss the  merila  of  the  difference  of  opinion 
between  Congress  and  the  President.  1  oniy 
allude  to  it  for  tbe  purpose  of  relieving  him 
from  the  charge  of  being  a  usurper,  a  traitor,  a 
tyrant,  a  man  guilty  of  every  crime  known 
ujider  tbe  heavens  1 

Mr.  Lincoln,  in  his  proclamation  of  July  8, 
1S64,  stated  that  he  had  failed  to  approve  the 
first  reconstruction  bill  passed  by  Congress  on 
the  2d  of  July,  18C4,  and  had  expressed  an 
unwillingness  to  set  aside  the  constitutions  of 
Arkansas  and  Louisiana.  In  his  proclamation 
of  December  8,  1863,  be  had  invited — mark 
my  language^be  had  invited  the  people  of 
the  rebellious  States  to  form  new  constitutions) 
to  be  adopted  by  not  less  than  one  tenth  of  the 
voters  who  had  voted  at  the  presidential  •elec- 
tion of  1860,  each  of  whom  should  take  the 
oath  of  amnesty  prescribed  by  his  proclama- 
tion. President  Jobnson,  as  you  know,  when 
he  came  into  power,  recognized  Governor  Peir- 
point's  government  inVirglnia,  a  government, 
if  I  am  correctly  informed  as  to  its  history, 
actually  embracmg  only  a  few  counties  of  the 
State  of  Virginia  during  the  war;  but  which 
the  Congress  of  tbe  United  States  thongbl,' 
and  rightfully  thought,  was  sufficiently  well 
organized  to  justify  it  in  consenting  to  the 
formation  of  a  new  State,  now  known  as  the 
State  of  West  Virginia. 

This  is  thecorrect  statement  of  the  case,  if  I 
am  not  misinformed  as  to  the  facts  of  history; 
and,  Senators,  you  will  pardon  me  if  I  should 
fall  into  errors  on  these  subjects,  because,  aa 
I  have  stated  to  you,  I  am  no  politician.  It  is 
like  carrying  coals  to  Newcastle  or  telling  a 
thrice-told  tale  for  any  of  us  to  argue  these 
qnestiona  before  Senatorsand  Representatives 
who  are  much  more  familiar  with  them  than 
we  are,  and  if  I  should  fall  into  any  errors  I 
beg  yon  to  believe  that  they  are  errors  of  igno- 
rance and  not  of  design.  I  know  the  great 
superiority  that  the  gentlemen  who  are  Slan- 
agers  in  this  cause  have  over  os  in  tbeir  knowl- 
edge of  these  matters,  because  each  membw 
of  theHouse  of  Repreaentativesand  every  Sen- 
ator in  reference  to  these  subjects  may  say  of 
himself  "parafu^;"  you  have  all  been  con- 
cerned in  themandtheyare  much  more  familiar 
to  you  than  they  are  to  me.  Sttll,  Senators,  I  beg 
leave  to  remind  you  that  President  Johnson 
recognized  tbe  Peirpoint  government.  That 
government  was  recognized  as  the  State  gov- 
ernment of  Virginia  under  an  election  held  by 
the  people  of  that  State,  and  under  that  elec- 
tion West  Virginia  was  formed  into  a  new 
State,  and  all  this  was  done,  if  I  am  not  mis- 
informed, without  any  act  of  reconstruction 
being  passed  by  the  Congress  of  the  United 
States. 

When  President  Johnson  came  into  power, 
and  saw  that  tbe  Congress  of  the  Unitea  States 
had  recognized  the  existence  of  the  State  of 
Virginia  and  had  formed  West  Virginia  into  a 
new  Stale  within  her  jurisdiction,  was  he  not 
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justified  in  the  belief  that  by  recognizing  the 
Peirpoi  lit  government  ho  was  pursuing  not  only 
the  policy  of  Mr.  Lincoln  aud  the  party  that 
elevated  him  to  power,  but  the  policy  of  the 
Senate  and  House  of  Represeototives  of  the 
United  Slates?  Surely  so;  and  if  he  com- 
tiiitled  an  error  it  was  an  error  of  the  head  and 
not  an  errorof  the  heart,  and  it  ought  not  to  be 
made  a  matter  of  railing  accusation  against 

The  President  when  be  caine  into  office  was 
guided  b^F  these  precedents,  and,  if  you  allow 
me  to  coin  a  word,  by  the  unapproved  act  of 

1864,  (Mr,  Davis's  bill,)  which  recognized  the 
right  of  the  President  to  appoint  military  gov- 
ernors.     Now,  without    dwelling    upon  that 

Sioint  I  simply  recall  to  your  recollection  the 
act  that  by  a  proclamation  he  recognized 
Francis  H.  Peirpoint  as  Governor  of  Virginia 
on  the  9th  of  May,  1865,  Between  the  2ath 
of  May  and  the  13th  of  July,  1865,  he  ap- 
pointed provisional  governora  for  North  Car- 
olina, Mississippi,  Georgia^  Texas,  Alabama, 
South   Caroline,  and  Flonda.      In  October, 

1865,  he  sent  dispatches  to  Governor  Perry,  of 
South  Carolina,  and  others,  ui^ing  the  adoption 
of  the  anti-slaveij  amendment.  And  on  the 
4th  of  December,  1S65,  he  communicated  his 
action  to  Congress,  denying  that  secession  had 
segregated  therebellionsStatesfromtheUnion, 
and  leaving  it  to  each  a  House  1o  judge  of  the 
elections,  qualifications,  and  returns  of  its  own 
members. 

Now,  Senators,  let  me  pause  a  moment  and 
ask  you  the  queation  here,  up  to  that  time,  up 
to  the  assembling  of  the  Congress  of  the  TJni- 
ted  States  in  December,  1865,  who  was  there 
in  all  this  broad  land,  from  one  end  of  it  to 
the  other,  that  dared  to  point  "  the  slow,  nn- 
moving  finger  of  scorn'^  at  Andrew  Johnson 
and  say  that  he  was  a  trait<ir  to  his  party,  or 
say  that  he  had  betrayed  any  trust  reposed  in 
him?  He  was  faithfully  carrying  out  what  I 
repeat  he  believed  to  be  the  policy  of  Congress 
and  of  his  predecessor.  He  was  anxious  that 
tlfis  Union  should  be  restored.  He  was  anx' 
ions  to  pour  oil  upon  the  troubled  waters  and 
heal  the  wounds  of  his  distracted  and  divided 
cojintry.  If  he  erred  in  this  it  was  almost  a 
divine  error.  If  he  erred  in  this  it  was  a  noble 
error.  If  was  an  error  which  was  intended  to 
restore  peace  and  harmony  to  onr  bleeding 
country.  It  was  an  error  which  was  designed 
to  banish  the  recollection  of  the  war.  It  was 
an  error  which  was  intended  to  bring  into  fra^ 
ternal  embrace  the  fathers  and  the  sons,  the 
brothers  and  the  slatera,  the  husbands  and  the 
wives  who  had  been  separated  through  that 
awful  calamity  which  overshadowed  our  conn- 
by  and  thai  terrible  civil  war  which  drenched 
the  land  in  human  gore. 

I  say  that  if  he  committed  an  error  in  this, 
it  is  not  an  error  that  should  be  imputed  as  a 
crime ;  and  however  greatly  you  may  differ 
from  him,  if  you  will  pronounce  upon  his  con- 
duct that  judgment  which  I  iuToke  elevated 


judges  to  pronounce  ;  if  yon  p. . .  _ . 

cool,  calm,  dispassionate  judgment  which  must 
be  exercised  by  every  one  of  you  who  intends 
faithfully  to  redeem  the  pledge  which  he  has 
made  to  God  and  the  country,  I  think.  Sena- 
tors, yon  will  surely  acquittimof  many  of  the 
acoueatiouH  that  have  been  made  against  him. 
One  other  thought  before  Heave  this  branch 
of  the  subject.  On  the  20th  of  August,  1866, 
the  President  of  the  United  States  proclaimed 
the  rebellionat  anend,  and<4ithe2dof  March, 
act  was  approved  entitled  "An  act  to 


provide  for  the  temporary  inc 


le  of  the 


?"(? 


of  officers  in  the  Army  of  the  United  States,' 
by  the  second  section  of  which  it  is  enacted 
entitled  ;An  act  ti 


andfoi 


soldion 


a  Uni 

/  approved  June 


,nd~tbe~BBme  iB'bBrs^7T'coiitiBued  in  full 
)rcB  ana  effect  for  tiiree  years  from"— 
Mark  the  language— 

from  and  after  the  close  of  the  rebellion  as  m- 
ouneed  by  the  President  of  the  Cnited  States  b: 


ntes  bj 

There  is  a  legislative,  a  congressional  recog- 
nition of  the  fact  that  the  war  is  at  an  end; 
there  is  a  recognition  of  the  President's  power 
so  to  proclaim  it,  and  without  discussing  the 
question,  (for  I  have  said  I  will  not  enter  upon 
the  discussion  of  it,  though  I  am  invited  to  it, 
I  might  almost  say  by  the  repeated  remarks 
which  have  been  made  by  the  honorable  Man- 
agers,) 1  maintain  that  this  legislative  recog- 
nition of  the  President's  proclamation  an- 
nouncing the  termination  of  the  civil  war,  the 
close  of  the  rebellion,  was  a  recognition  of  the 
fact  that  the  southern  States  were  not  out  of 
the  Union  and  that  it  goes  far  to  extenuate,  if 
not  to  justify,  the  view  which  the  President 
of  the  United  States  took  in  reference  to  the 
restoration  of  these  States  to  their  harmonious 
relations  with  the  Government  of  the  country. 

And  now.  Senators,  having  disposed  to  some 
extent,  but  not  entirely,  of  these  personal 
charges  which  have  been  made  against  the 
President,  having  reviewed  briefly  and  imper- 
fectly something  of  his  personal  and  political 
history,  I  invite  you  to  look  back  upon  the 
record  of  his  whole  life,  and  in  his  name  I  ask 
you,  and  I  ask  the  country  to-day,  as  Samuel 
asked  the  people  of  Israel  in  the  olden  time : 

"Behold,  here  I  am:  witness  aeninst  mo  before 
the  Lord  and  before  His  anointed,  whose  oi  have 
I  taken?  or  whose  ess  have  I  taken?  or  whom  have 
Idefranded?  whom  have  loppreaaed?  or  of  whose 
hand  have  1  Deceived  any  bribe  ta  blind  mine  eyes 
therewith  ?  and  I  will  restore  it  to  jron." 

And  Itmst  that  the  answer  of  this  Senate, 
and  the  answer  of  the  whole  country,  will  be 
such  as  the  people  of  Israel  gave ;  for — 

"They  said,  thou  hast  not  delVanded  us.  nor  op- 
pressed ua;  neither  hast  thou  taken  aught  of  any 

Kesa  against  yon  and  Hia anointed  iswitness  this  day 
thatyehavonot  foandaus^tinmyliand.    And  they 

The  President  appeals  with  proud  confidence 
to  the  Senate  and  the  whole  country  to  attest 
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wbile  he  does  not  claiin  tliat  his  judgment  is 
infallible,  while  he  doea  not  claim  that  he  may 
DOt  have  coramitted  errors — and  who  in  his 
position  may  not  havo  committed  great  and 
'grievoua  erroFB — while  he  claims  no  such  at 
tcibutes  as  these,  he  does  claim,  before  this 
Senate  and  before  the  world,  that  he  ib  an 
honeBt  man,  that  he  is  a  man  of  integrity,  that 
ho  is  a  man  of  pure  and  upright  motives ,  and 
notwithstanding  tfre  clamor  that  bas  been  raised 
gainst  him,  he  feels  it,  and  he  appeals  to  the 
judgment  of  this  Senate  and  of  the  w(wld  to 


!e  is  a  question  which  I  have 
barely  touched  in  passing  along  but  have  not 
attempted  to  consider.  That  question  is,  what 
BOtt  oi"  tribunal  is  this?  Is  this  a  court  or  is 
it  not?  Some  votes  have  been  taken.  Sen- 
ators, as  you  know,  in  the  progress  of  this 
cause  upon  this  question.  It  has  not  been  dis- 
cussed according  to  my  recollection  by  any  of 
the  eouQSel  for  <^e  President.  At  an  early 
period  of  tie  trial  jou  retired  to  your  Chamber 
to  consider  of  it.  What  debates  you  had  there 
I  know  not.  Whether  they  have  been  pub- 
lished I  know  not.  Your  votes  were  announced 
1^  the  Chief  Justice,  bat  whether  the  discus- 
sions in  the  secret  session  of  the  Senate  have 
been  published  I  confess  I  am  ignorant.  All 
that  I  hiwe  to  say  is  that  if  they  have  been 
pohliehed  I  have  not  seen  them.  While  I  do 
not  know  to  what  extent  the  opinion  of  Sen- 
ators may  be  filed  and  formed  upon  this  quea- 
tJon,  I  ask,  as  a  m^ter  of  right,  whether  you 
consider  yourselves  as  having  decided  it  or 
not,  that  you  will  allow  me  to  address  myself 
for  a  short  time  to  the  consideration  of  this 
which  I  regard  as  one  of  the  greatest  questions 
thatever  has  been  presented  since  the  forma- 
tion of  oar  Government.  I  think  I  am  not 
asking  too  much  at  the  hands  of  the  Senate 
when  I  ask  to  be  heard  upon  this  subject ;  for 
even  if  you  have  decided  the  question,  if  you 
follow  tie  analogy  fiirnished  from  courts  of 
h,w  and  equitv,  where  a  rule  for  a  new  trial 
may  be  entered  at  nisi  prius  or  a  petition  for 
a  rehearing  may  be  filed  in  a  court  of  chan- 
^cery,  or  a  hilt  of  review  or  a  rearguraent  or 
anyljiing  that  a  judge  may  deem  proper  to  be 
heard  npon  a  subject  that  is  before  him,  it  will 
not  be  asking  loo  much  for  me  to  reijuest  you 
tohearmeforafewmoments  upon  this  subject. 
It  was  argued  by  the  honorable  Manager  who 
opened  this  cause  that  this  is  a  mere^enate; 
that  it  is  notacourt.  I  will  call  your  attention 
!o  in  the  learned  ar- 
an  who  has  managed 
tnis  cause  with  snch  consummate  tact  and 
ability  on  the  side  of  the  prosecution,  and  from 
whom  we  have  had  sc^many  fine  examples  of 
thedecency  and  propriety  of  speech.  He  says : 
"I  (met,  Mr.  Pieskleiit  nnd  SeDstors,  I  may  be 
pwdened  lor  maluiiit  some  sogteations  npon  theao 


.bMADsa  to  us  it  aeema  ttieae  are  questions  not 
u  but  of  Eubstume.  If  thie  body  h«re  ia  a 
in  nny  manner  aa  contradiati'nguiabed  from  the 
,  ... .....  — |,j,_  jf  jjgj  ^]j    j^^ 

procBdorea  of  «i  ■      ' 

—  X't  have  pIno.. .. 

proBeeding' and  adjudication  by  the  rates  and  pre- 
LCdents  of  tbe  common  or  atatnte  law." 

We  claim  and  reapectfully  inaist  that  this  trl- 
hiinalhasiione  of  the  attributes  of  a  judicial  conrt 
teived  and  understood.  Of 
t  be  laiself  determined  by 
.-  the  Conatitution,  nad  la  ft 
■ell  know- ■^-— -* 


a  the;  ai 


e.  tbiB4ue9tinn  m 


therelsnoword,  as  ia  well  known  to  you.  Senators, 
which  gives  tbe  aliihtest  coloring  to  the  idea  that 
this  Is  a  ooiut,  aare  that  in  the  trial  of  tbia  particular 
leapondeDt.  tbe  Cbief  Justice  of  the  Supreme  Court 
must  preside." 

That  position  has  been  affirmed  again  ia 
argument  by  others ;  and  treatises,  I  hadalmost 
said  volumes,  have  been  written  apon  tbig 
subject.  Able  and  learned  arguments  have 
been  presented  to  the  Senate,  and  through  th» 
newspapers  to  the  public,  upon  this  question. 
Gentlemen  in  their  researches  have  gone  back 
to  the  black-letter  leamii«  of  the  English  Ian 
books  and  the  English  Parliainent  to  search 
for  precedents,  to  search  for  authorities  in  ref- 
erence to  this  great  question ;  and  the  position 
which  they  have  assumed  and  most  learneiUjr 
and  perustently  insisted  npon  is  tJiat  this  high, 
court  of  impeachment  possesses  all  the  powers 
of  a  court  of  impeachment  in  England  (  that  it 
is  to  be  governed  by  the  same  rules  and  the. 
same  regulatioiis ;  that  you  are  not  to  go  to  tha 
common  law  for  precedents  or  principles  f<i 

f;uide  your  judgment,  but  that  you  are,  in  the 
angua^eof  two  of  the  ablest  gentlemen  on  the 
other  side,  "a  law  unto  yourselves."  Let  us 
consider  (his  position  for  a  moment.  I  have 
but  one  answer  to  make  to  it. 

It  is  not  my  purpose  to  follow  the  industri- 
ous and  careml  and  diligent  and  learned  Man- 
agers on  the  otherside,  and  I  do  not  utter  these 
as  words  of  vain  and  emply  compliment,  for 
they  have  bestowed  a  degree  of  labor,  industry, 
and  research  in  the  investigation  of  this  caase 
that  is  in  the  highestdegree  creditable  to  their 
talents  and  to  the  integrity  and  fidelity  wili. 
which  they  are  endeavoring  to  discharge  dia 
trust  that  has  been  reposed  in  them  by  the 
House  of  Hep  resentatives.  But,  with  the  great- 
est respect  for- the  ability  and  [earning  which, 
have  been  displayed  upon  the  other  side,  I  beg 
leave,  Mr.  Chief  Justice  and  Senators,  to  sub- 
mit to  ;your  consideration  one  or  two  argumenta 
which  it  strikes  me  are  pertinent  and  appro- 

In  the  first  place,  I  deny  that  you  are  to  go 
to  the  law  of  Parliament,  tite  lex  parUamenta- 
■Ha,  for  the  authority  which  is  to  guide  and 

Severn  and  control  in  this  great  trial ;  and  why 
o  I  say  so?  Because  I  maintain  Uiat  this 
tribunal  la  difierent  from  any  tribunal  that  the 
world  evu  saw.  No  such  tribunal  is  known 
in  history.  It  never  had  a  parallel.  It  nevet 
had  an  existence  until  it  sprang  into  being, 
full-armed,  lUce  Minerva  from  the  brwa  of 
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Save,  under  the  creative  hand  of  those  who 
framed  the  Constitution  of  the  United  States. 
You  are  to  interpret  it,  as  I  maintain,  not  bj 
the  lights  of  English  biatorj  alone,  but  by  the 
li^htofthe  circumstances  underwhich  the  Con- 
stitution of  the  United  StAeuwas  adopted. 

I  do  not  say,  Mr.  Chief  Justice,  that  yoaare 
to  ignore  hiatocy.  I  do  not  say  that  you  are  to 
ignore  a  knowledge  of  the  decisions  that  have 
been  made  in  Parliament  or  that  have  been 
made  in  the  courts  of  justice  of  England.  I 
grant  that  upon  some  subjects  It  is  ^lerfectlj 
right  and  proper  to  go  to  English  biBtorj,  to 
examine  English  law  books,  to  investigate  Eng- 
lish causes,  with  aview  of  interpreting  phrases 
and  terms  that  were  known  toourfatbers,  and 
that  have  been  incorporated  into  the  Consti- 
tution of  the  country ;  but  none  of  them  alford 
an^  clue  to  this  investigation,  none  of  them 
afR)rd  any  light  upon  this  subject;  and  why? 
Because.  I  repeat,  this  tribunal  has  no  exem- 

{lar  in  the  Ijistory  of  the  world.  It  is  the  tri- 
unal  of  the  American  Constitution,  and  we 
must  look  to  the  language  of  the  American 
ConstJtutioninorderto  ascertain  whatitmeans; 
and  I  ask,  and  I  hope  your  Honor  will  not  take 
any  offense  atmyusingphraaeology  whichlam 
sure  is  not  Intended  to  give  any,  I  respectfully 
ask  this  Senate,  whether  it  was  the  intention  of 
the  framera  of  the  Constitution  that  the  Chief 
Justice  of  the  United  States  should  be  called 
ctowo  from  the  mostelevated  tribunal  upon  the 
face  of  the  earth  to  preside  overyour  deliber- 
ations, and  that  when  he  comes  here  heshall 
have  no  more  power  than  an  ordinary  speaker 
of  an  ordinary  House  of  Representatives,  and 
hardly  so  much  ;  thathesball  beam^eaiUom- 
aton,  a  machine,  a  conduit  through  whom  the 
votes  of  the  Senate  are  t/i  pass  to  tlie  records 
of  the  country  7 

I  insist  that  there  was  an  object,  a  high  ob- 
ject and  purpose  jn  the  framers  of  the  (Sinsti- 
bition  when  they  called  the  Chief  Justice  from 
his  lofty  position  to  preside  over  the  delibera- 
tions of  the  Senate.  There  was  an  object  and 
afiurpose,  an  object  such  as  never  had  been 
attained  in  English  history;  an  object  such  as 
was  unknown  to  the  British  constiUition;  ibr, 
may  it  please  your  Honor,  under  the  Brit^h 
constitution,  as  I  understand  its  history,  Par- 
liunent  d^l  not  consider  themselves  bound  by 
the  judgraentof  the  judges,  although  they  often 
CMiBulted  ttem  upon  legal  questions,  I  mE" 
tain  that  instead  of  that  fact  furnishing 
argument,  aa  they  have  attempted  to  usi 
on  the  other  side  to  prove  that  it  was  the 
teDtJon  of  tbe  framers  of  the  Constitution  t^t 
the  Chief  Justice  should  be  a  mere  autoih 

or  cipher  in  this  trial,  when  you  look  ti 

history  of  the  formation  of  the  Conatitution 
every  intendment  is  to  be  taken  to  the  < 
ttary. 

Now,  without  taking  up  too  mneh  time,  1 
^ors,  on  this  question,  interesting  and 
portoot  as  it  is,  I  beg  leave  to  remind  you  of 
awne  foctg  eonoected  with  the  hietory  of  tkia- 


subject.  I  do  ■arit  considerthat  it  is  necesSnv 
for  me  to  bring  in  volumes  here  and  to  rend 

fage  after  page  to  the  Senate  upon  this  subject, 
take  it  for  granted  that  Senators  are  informed, 
and  no  doubt  a  great  deal  better  informed 
upon  it  than  I  am.  All  that  1  deem  it  material 
and  important  to  do  is  to  refresh  your  recol- 
lection in  regard  to  some  of  tbe  circamstanceB 
connected  with  the  incorporation  of  this  pro- 
vision into  the  Constitution  of  the  United 
States.  You  will  recollect,  Senators,  that 
when  the  Constitutioa  was  about  to  be  formei 
various  plans  of  government  were  offered. 
Without  brinring  in  the  volumes  or  taking  np 
the  time  of  the  Senate  to  read  at  length  the 
different  plans  of  government  which  were  pro- 
posed by  different  members  of  the  Convention 
that  formed  the  Constitution.  I  only  call  yotrr 
attention  to  so  much  aa  I  think  is  pertinent 
to  this  question.  You  remember  that  Colonel 
Hamilton  introduced  what  wos  called  a  plaa- 
of  government,  and  in  the  ninth  section  of  that 
it  was  provided  that — 

"  Oorernors,  SBnatora.  und  a!i  offleers  of  the  United 
States  to  be  liable  to  impeachmeat  for  mat  and  flor-- 
rupt.  conduct,  and  upon  conviction  to  be  retavveit 
from  office  and  disauali^^  from  holding  any  plaeo 
of  trust  or  pro&t  1  ail  itupeucbmeuts  to  be  tried  bra 

Mark  the  propostioo,  for  it  is  in  the  light 
of  these  propositions  tbM  I  naaintais  we  are  to 
arrive  at  a  true  and  correct  interpretation  of 
the  Constitution  itself: 

"All  imp  each  men  ta  to  be  tried  by  a  ooort.  to  con-j 

sietoftheohiefors— "-  "■* '"--  ■ 

of  law  ia  oaohStatL.  -, 

hia  place  during  good  bebavior.  and  b 

That  was  introduced  on  the  ISth  of  Juno, 

1787,  and  will  be  found  in  1  Eliot's  Debatei 

the  Federal  Constitution,  page  180.     Mr. 


dolpb's  plan  was  in  these  words ; 

'■JtMotefd,  That  the  juriadietion  of  the  national 
judiciari'  shall  eitenti  to  osies  which  re«peut  tbe 

any  officer,  and  qucetious  which  involve  tbe  nEitioiial 

That  was  introduced  on  the  19th  of  June, 
1787,  and  is  set  out  in  1  Eliot's  Debates, 
page  182.  In  Mr.  Charles  Pinckney'a  plan, 
introduced  on  the  19th  of  May,  1787,  four 
days  after  the  Convention  was  organized,  it 
was  provided  that — 

"The  turisdictiao  of  the  coart  Ui  be  termed  tha 
Supreme  Conrt  should  extend  to  the  trlitl  or  im- 
peachmest  of  oCoers  of  tbe  United  States." 

That  is  set  out  in  the  first  volume  of  l^e 
Madison  Papers,  page  131.  Mr,  Madison  pre- 
ferred the  Supreme  Conrt  for  the  trial  of  im- 
peachments, or  rather  a  tribunal  of  which  that 
shonld  form  a  part.  (See  the  Supplement  to 
Eliot  iwd  6  Madison  Papers,  p.  528.)  Mr. 
Jeffwson,  tQ  his  letter  of  the  22d  of  Feb- 
ruary, 1798,  to  Mr.  Madison,  alludes  to  Mr, 
Tazewell's  attempt  to  have  a  jury  trial  of  im- 
peachments. That  will  be  found  in  the  fooFth 
volume  of  JeffOTSon's  Works,  page  215. 
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Mr.  Hamilton,  in  the  Federalist,  No.  65, 
aays; 

"■Would  it  have  heea  an  improvement  of  the  plan 
to  bave  united  the  Supreme  Court  with  tiie  Benatein 
the  formation  of  tlie  court  of  imjwacAiBenfa?  This 
union  woald  certaialy  have  bean  attended  with  sev- 
eral advantages ;  butwauldthoy  not  hiLve  been  over- 
balanoed  by  the  w«nal  diaadvanta^e  already  stated, 
arising  from  tho  ngoncy  of  tljo  eune  jadges  in  the 
doable  proawtntion  to  nhieh  tho  offonder  woald  be 
liable?  To  a  certain  extent  the  benefits  of  that 
union  will  be  obtained  from  makinE  the  Cliief  Jus- 
tice of  the  Supreme  Court  tbe  president  of  the  court 
of  Impeoohments.  as  ia  propoaed  to  be  jione  in  the 
plan  of  the  convention:  vbHctheinconveaieaoesof 


prudent  1 

Messrs.  Madlaon,  Mason,  Morris,  Pinclrnej, 
Williamson,  and  Sliertnan  discussed  the  im- 
peachment question,  and  in  lieu  of  tbe  words 
''  Ijribery  and  maladministralioa,"  Colonel 
Mason  substituted  the  words ' '  other  high  crimes 
and  misdemeanors  against  the  State,"  as  is 
Bhown  in  5  Eliot's  Debates,  and  Madison 
Papers,  528.  529.  On  the  same  day  a  eom- 
mittee  of  style  and  arrangement  was  appointed, 
cougisljng  of  Messrs.  Johnson,  Hamilton,  Mor- 
ris, and  King.  On  Wednesday,  the  12th  of 
September,  1787,  Dr.  Johason  reported  a  digest 
of  the  plan.  On  Monday,  the  17th  of  Septem- 
ber, 1787,  the  engrossed  Constitution  was  read 
and  signed,  as  will  be  seen  in  5  Madison 
Papers,  page  553. 

So  far,  Senators,  as  I  have  examined  this 
question  it  does  not  appear  when  or  how  the 
words  "when  the  President  of  the  United 
States  is  tried  the  Chief  Justice  shall  preside," 
now  in  the  Constitution,  were  inserted.  No 
doubt  you  are  mach  better  informed  npon  this 
subject  than  myself.  I  have,  however,  seen  it 
stated  that  they  must  have  been  introduced 
upon  a  compromise  in  a  committee,  and  that 
this  fact  is  shown  by  Mr.  Mtilison's  writings; 
but  in  the  researches  which  I  have  been  able 
to  make  in  the  comparatwely  short  time  dur- 
ing which  this  investigatJon  has  been  going  on 
I  have  not  been  able  to  ascertain  whether  that 
reference  is  correct  or  not.  I  bare  not  had 
the  long  period  of  twelve  months'  incubation 
which  the  gentlemen  on  the  other  side  have 
liEid  within  which  to  prepare  myself  upon  this 
great  subject.  Bat  so  far  as  I  do  comprehend 
or  understand  it  I  maintain  the  fallowing  prop- 
ositions, to  which  I  ask  the  attention  of  the 
Chief  JusiJce  and  of  the  Senate;  I  shall  not 
dwell  upon  them  at  any  ^reat  length;  it  will 
t>e  for  you,  Senators,  and  lor  him,  to  judge  and 
decide  wheUier  any,  and  if  any,  how  many  of 
thetn  are  founded  in  sound  reason. 

I  say  that  the  law  of  Parliament  furnishes 
DO  BatisfactniT  espoaition  as  to  tbe  office  and 
duty  of  the  Chief  Justice  on  an  impeachment 
trial.  Tbe  interpretation  must  have  been 
found  in  the  light  of  the  circumstance  under 
which  the  provision  was  inserted.  The  ai 
iety  of  many  members  of  the  Convention 
intrust  impeachment  to  a  judicial  tribunal 
proves  that  they  believed  the  learning  and 


telljgence  of  the  judges  were  essential  ele- 
eats  to  a  fidr  determinadon.  I  think  that  is 
le  of  the  most  important  considerations  in 
the  investigation  of  this  great  question.  Yon 
have  seen  that  one  of  the  plans  was  to  have 
impeachment  tried  )^  a  court  to  be  constituted 
of  judges  from  each  of  the  States;  another  plan 
was  to  have  them  tried  by  the  Supreme  Court 
of  the  0nited  States ;  and  another  plan  was  to 
have  the  Supreme  Court  associated  with  the 
Senate  upon  the  trial.  Mark  you,  ever^  one  of 
these  plans  of  impeachment  looked  to  judicial 
aid  and  assistance  in  the  trial  of  the  cause; 
and  when  the  Convention  finally  determined 
that  the  Chief  Justice  should  preside,  I  main- 
tain, Senators,  they  determined  that  he  should 
come  here  as  a  judge,  that  he  should  come 
here  clothed  as  he  is  in  his  robes  of  office,  that 
he  should  declare  the  law  and  pronounce  a 
judicial  opinion  upon  any  question  arising  in 
the  cause.  And  while,  sir,  I  know  it  is  for 
your  Honor  to  determine  what  course  you  will 
pursue,  while  I  do  not  presume  to  dictate  to 
this  honorable  coart  or  to  the  Chief  Justice 
who  presides  over  it — it  is  my  province  to 
argue ;  it  is  your  province,  sir,  to  decide  and 
to  determine — I  yet  respectfully  insist  before 
the  Senate  and  the  world  that  I  have  the  right, 
as  one  of  the  counsel  for  the  President  of  the 
United  States,  to  call,  as  I  do  call,  npon  the 
venerable  Chief  Justice  who  presides  over  your 
deliberations  for  an  expression  of  bis  judgment 
and  opinion  upon  any  question  of  law  which 
may  arise  in  this  case. 

And  how,  in  the  name  of  common  sense, 
does  this  doctrine  of  mine  trench  in  the  slight- 
est degree  upon  any  right  or  privilege  of  the 
American  Senate  V  Does  it  conflict  with  any 
duty  or  with  any  power  that  is  imposed  upon 
you  by  the  Constitution  of  our  common  coun- 
try? Senators,  learned  as  you  are,  respect- 
able aS  is  your  standing  at  hqme,  high  as  is  the 
position  which  the  States  that  have  placed 
you  here  have  conferred  upon  you,  you  may 
still  derive  instruction  from  the  opinions  of  a 
gentleman  learned  in  the  law  and  holding  the 
highest  judicial  office  in  the  land.  Does  it  in- 
vade any  privilege  or  any  prerogative — though 
I  do  not  like  to  use  that  word — or  any  power 
of  the  American  Senate  to  say  that  we  ask  that 
they  may  be  guided  in  their  deliberations  by 
tbe  profound  and  dispassionate  judgment  of 
one  who  ia  presumed  to  hold  the  scales  of  jni<- 
tice  in  an  unfaltering  and  untrembling  hand, 
one  who  holds  his  office  independent  of  popu- 
lar excitement  and  popular  commotion,  one 
who  has  been  elevated  to  bis  high  and  lofty 

fositicm  because  of  his  learning,  his  integrity, 
is  talents^  his  character?  Is  it,  I  ask,  any 
disparagement  even  to  the  American  Senate, 
to  respectfully  request  of  him  that  he  shall 
deliver  an  opinion  to  you  njion  any  of  the 
questions  that  may  arise  in  this  cause  7 

Then,  Senators,  it  will  be  for  you  to  judge 
and  determine  for  yourselves,  under  such  opin- 
ion, what  may  be  the  duty  that  you  have  to 
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perform  tn  tliis  case.  I  insist  that  so  far  from 
this  being  an  argnment  in  disparagement  either 
of  the  power  or  of  the  intelligeaeeof  theSen- 
ate,  it  13  an  argument  which  in  its  nature  is 
calculated  to  aid  the  Senate  aa  a  court  in  ar- 
riving at  a  correct  conclusion ;  and  that  no 
man  who  regards  the  Constitution  and  thelaws 
of  the  land,  no  matt  who  is  in  search  of  jus- 
tice, no  man  who  is  willing  to  see  the  laws 
fwthfallj  and  honestly  and  impartially  ad- 
miniatered,  can  for  onemotnent  deny  the  right 
of  this  great  civil  magistrate,  clothed  in  Tiis 
judicial  rohes  and  armed  with  all  the  power 
and  HUthorit;  of  the  Constitution,  to  declare 
what  ho  believes  to  be  the  law  upon  questions 
arising  in  this  canse. 

I  hope  you  will  pardon  me  for  dwelling  on 
this  point  for  a  few  moments,  as  it  has  not 
been  discussed,  I  believe,  by  any  of  the  gen- 
tlemen who  are  counsel  for  the  President. 
Indeed,  I  do  not  know  that  I  represent  the 
opinion  of  any  gentleman  who  is  counsel  for 
the  President  except  myself;  but  I  think  that 
as  one  of  his  counsel  1  have  a  right  to  snbmit 
any  views  or  opinions  that  I  entertain  in  refer- 
ence to  the  case  to  the  consideration  of  the 
Chief  Justice  and  the  Senators.  When  you 
look  to  the  clause  of  the  Constitution  under 


shall  tr^an  impeachment.  I  do  not  quote  the 
words  literally,  and  it  is  not  necessary  to  turn 
to  them.  They  are  familiar  to  you  all.  The 
Senate  is  to  try  an  impeachment;  and  upon 
this  trial  the  Senators  shall  be  upon  oath  or 
affirmation;  and  when  the  President  is  tried 
the  Chief  Justice  shall  preside. 

What  is  the  meaning  of  the  word  "  trial?" 
It  ia  unnecessary  for  me  to  enter  into  any  elab- 
orate definition  of  it.  It  is  enough  for  me  to 
say  that  it  is  not  used  in  the  ConstitntJon  in 
the  sense  of  suffering;  it  is  not  used  in  tlie 
Constitution  in  many  of  the  senses  that  it  is 
used  in  common  parlance ;  but  it  is  used  in 
:  of  a  judicial  proceeding,  and  here. 


IJiave  admitted,  you  must  go  to  the  fountains 

of  the  English  law,  you  must  go  to  the  terms 

;  when  tbi 


Constitution  was  adopted,  for  the  purpose  of 
ascertaining  and  determining  what  is  the  mean- 
ing of  the  word  "trial."  It  is  a  word  dear  to 
every  Englishman ;  it  is  a  word  dear  to  every 
American.  The  idea  of  a  judicial  trial,  atrial 
in  which  a  judge  is  to  preside,  a  trial  in  which 
a  man  skilled  in  the  law  and  supposed  to  be  a 
man  of  integrity  and  independence  is  to  pre- 
side, ia  a  proceeding  that  is  dear  to  every  Eng- 
lishman and  dear  to  every  American  ;  because 
for  centuries  it  has  been  regarded  in  England, 
and  ever  since  the  formation  of  our  own  Gov- 
ernment here,  as  essential  to  the  preservation 
of  the  liberty  of  the  citizen  that  a  trial  is  to  be 
conducted  with  all  theald  of  judicial  interpret- 
ation that  can  be  afforded. 

Mr.  Worcester  defines  "preside"  to  be  "set 
aade  or  placed  over  others ;  to  have  authority 


over  others ;  to  preside  over  an  assemblage." 
"  Trial"  is  not  used,  as  I  aay,  in  the  sense  of 
temptation  or  suffering,  but  to  convey  the  idea 
of  a  judicial  proceeding  similar  to  a  court  and 
jury.  And  I  insist  that  when  the  term  "  Chief 
Justice"  is  need  as  it  is  the  term  "  Chief  Jus- 
tice" is  itself  a  technical  word.  What  does  it 
mean?  It  means  a  judicial  officer.  The  Consti- 
tution does  not  say  in  so  many  words  that  there 
shall  be  a  judicial  tribunal  in  which  there  shall 
be  a  chief  justice.  It  authorizes  Congress  to 
create  judicial  tribunals.  It  took  it  for  granted 
that  there  would  be  a  court ;  it  assumed  that 
in  that  court  there  would  be  a  chief  justice, 
and  that  he  should  be  a  judge  ;  and  when  it 
assumed  that  it  assumed  that  he  should  act  in 
the  capacity  which  I  have  insisted  upon. 

Without  dwelling  upon  this  argument  fur- 
ther, I  can  only  say  that  in  the  views  which  I 
entertain  ofthequeation  I  conceive  it  to  be  one 
of  the  most  important  questions  that  ever  were 
presented  for  consideration  in  this  or  any  other 
country.  So  far,  we  all  knovr.  Senators,  that 
this  is  the  first  cale  under  the  American  Con- 
stitution in  which  the  Senate  has  been  called 
upon  as  a  court  of  impeachment  to  try  the 
Chief  Magistrate  of  the  land.  If  our  Govern' 
ment  survives  the  throes  of  revolution,  if  oni 
Government  continues  as  it  is,  undiminished, 
unimpaired  in  the  hands  of  posterity,  the  pre- 
cedent which  you  are  to  form  now  will  last  foi 
a  thousand  years  to  come,  and  the  deciaion 
which  is  made  now  is  a  decision  that  will  be 
quoted  in  after  ages  and  that  will  be  of  the  very 
utmost  and  highest  importance;  and  I  main- 
tain that  in  the  view  which  has  been  presented 
we  have  a  right  to  call  upon  the  Chief  Justice 
to  act  not  merely  as  presiding  officer,  but  to 
act  as  a  judge  in  the  conduct  and  management 
of  this  trial. 

I  have  already  referred  to  some  startlingand 
extraordinary  propositions  which  are  made  by 
the  Mana^rs;  I  mustnotice  some  others.  Mr, 
Manager  Bingham  says— I  quoted  the  expres- 
sion awhile  ago — that  you  are  "a  rule  and  a 
law  unto  yourselves."  Mr.  Manager  Butler 
proclaims  that,  "a  constitutional  tribunal,  you 
arebound  by  nolaw,eithecstatate  or  common." 
He  says,  further,  that  "common  tame  and  cur- 
rent history  may  be  relied  on  to  prove  the  facts ;" 
that  is,  to  prove  the  President's  course  of  ad- 
ministration; and,  further,  that  "the  moment- 
ous question"  is  raised  "whether  the  presi- 
dential office  ought  in  fact  to  exist." 

Senators,  in  thewholeprogresfi  of  American 
history  I  haveneverreadorheard  or  seen  three 
such  startling  propositions  as  these  which  are 
insisted  upon  by  the  honorable  Managers  on 
tJie  other  side.  They  are  dangerous  to  liberty. 
They  are  dangerous  to  the  perpetuity  of  the 
Constitutiou  and  the  American  Government. 
They  would  overthrow  every  principle  of  justice 
and  of  law  which  is  known  to  the  civilized 
world  if  they  were  carried  out  to  the  extent 
which  the  honorable  gentlemen  insist  upon. 
Id  this  land  of  liberty,  this  land  of  law,  this 
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land  wbera  we  bare  a.  written  Conatitution, 
vho  ever  heard  or  dreamed  that  such  doctriaeB 
would  be  asserted  here? 

If  I  do  not  tnisunderatand  the  language  of 
the  honorable  gentlemao-who  opened  the  case, 
he  thinks  that  this  Senate  has  the  power  to  set 
aside  the  Constitution  of  the  United  States 
itself.  Many  pf  the  most  eminent  and  learned 
writers  in  England  and  our  own  country,  in 
treating  on  tho  subject  of  the  distribution  of 
powers  between  the  three  departments  of  the 
GovMiiment,  the  executive;  the  legislative,  and 
the  judicial  tribunal,  have  sounded  a  note  of 
warning  that  the  danger  is  to  be  apprehended 
from  the  executive;  it  is  not  to  be  apprehended 
from  the  judicial  department,  but  it  is  to  be 
apprehended  from  the  enccoochmeDts  of  the 
Legislature,  from  the  popular  branch  of  the 
Government ;  and  now  we  hear  a  learned,  able, 
and  distinguished  leader  of  the  House  of  Bep- 
reaentalvTes,  the  chief  Manager  in  thisimpeach- 
ment  trial,  boldly  assuming,  as  1  nndei^tand 
his  argument  before  the  American  Senate,  that 
jou  have  the  right  to  judge  fcd  determine  for 
jourselves  whether  the  American  Constitution 
ehall  last. 

Senators,  such  a  notion  is  not  in  eonforinity 
to  the  heathful  doctrines  of  the  American  Con- 
stitution. The  real  true  sovereignty  in  this 
land  is  not  in  you ;  it  is  not  in  the  President ; 
it  is  not  in  the  Chief  Justice  ;  it  is  in  the  Amer- 
ican people,  and  they,  and  they  only,  can  alter 
their  Constitution,  No  Senate,  no  House  of 
Representatives,  no  judge,  no  Conaress  can 
alter  the  American  Constitution.  I  know  that 
now-a-daya  it  excites  almost  ridicule  with-some 
to  hear  anything  said  in  behalf  of  the  Ameri- 
can Constitution.  On  one  occasion  since  the 
commencement  of  this  trial,  wlien  a  witness 
spoke  of  the  President  of  the  United  States, 
saying  that  he  intended  to  support  the  Consti- 
tution of  the  country,  it  excited  a  universal 
smile  in  the  Senate  and  in  the  gallery.  That 
venerable  instrument  which  was  established  by 
the  wisdom  of  some  of  the  bravest  and  best 
men  that  the  world  ever  saw,  that  noble  instru- 
ment which  was  purchased  with  the  blood  and 
the  treasure  of  the  Revolution,  and  which  we 
have  been  accustomed  to  regaid  with  sacred 
reverence,  seems  to  have  becTi  ao  often  tram- 
pled npoQ  and  violated  in  this  land  ths,t  when 
'  one  dares  to  mention  it  with  something  of  the 
reverence  of  ancient  times,  something  of  the 
respect  which  we  have  been  accustomed  to 
cherish  for  it,  it  excites  a  smile  of  derision  and 
laughter  in  the  land.  Qod  grant  that  a  more 
healthful  sentiment  may  animate  and  inspire 
the  hearts  of  the  American  people,  and  that 
we  shall  return,  sow  that  this  war  has  passed 
away,  to  something  of  our  former  venert  ' 
and  respect  for  the  American  Constitution, 
that  we  shall  teach  our  children  who  are  to 
come  after  ns  to  love  and  revere  it,  as  was 
taught  in  times  past,  as  the  political  bible  of 
the  country  ;  that  it  is  rot  to  be  treated  with 
BiUght  but  that  respect  and  that  reverence  and 


that  high  consideration  which  we  were  formerly 
accustomed  to  bestow  on  It. 

"Commonfame"  yon  are  to  resort  to  I  Is 
it  possible  that  we  have  come  to  this?  Is  it 
possible  that  this  great  impeaclunent  trial  has 
reached  so  "lame and impotentaconclusion'' 
as  this,  that  the  honorable  Manager  is  driven 
to  the  necessity  of  insisting  before  you  that 
common  fame  is  to  be  regarded  as  evidenceby 
Senators?  I  hope  it  will  not  grate  harshly 
upon  your  ears  when  I  repeat  the  old  UBa 
familiar  ad^e  that  "  common  fame  is  a  com- 
mon liar."  Are  the  Senators  of  tho  United 
States  to  try  the  Chief  Executive  ilagistrate 
upon  rumor,  the  most  dangerous,  the  mo^ 
uncertain,  the  most  unreliable,  the  most  fatal 
and  destructive  proof  that  ever  was  offered 
under  the  sun?  Why,  the  glory  and  boast  of 
the  English  law  and  of  the  American  Consti- 
tution are  that  we  have  certain  fixed  principles 
of  law,  fixed  prinoiplesof  evidence  that  are  to 
guide,  to  govern,  to  control  in  the  investigatioA 
of  causes  ;  and  one  of  the  beauties,  one  of  the 
greatest  perfections  of  the  system  of  Americui 
jurisprudence,  is  that  when  you  go  into  a  court 
of  justice  nothing  ^arcely  is  taken  by  intent. 
There  aits  the  judge;  there  are  the  jury;  here 
are  the  witnesses  who  ace  called  ufK)n  to 
testify ;  theyare  not  allowed  to  pve  in  evidence 
any  rumor  that  may  have  been  afloat  in  the 


vesli^ted  slowly,  cantioumy,  deliberately.  The 
truth  is  arrived  at,  notbyanyhasti?  conclusion, 
but  it  is  arrived  at  upon  solemn  trial  and  upon 
patient  and  faithful  investigation ;  and  when 
the  result  is  attained  it  cf '' 

id  thai.  1 
in  by  the  citizen ;  and  if  it 
court  it  passes  into  the  history  of  law  and  goes 
down  to  posterity  as  a  precedent  to  be  fol- 
lowed in  all  time  to  come;  and  herein,  Sen- 
ators, is  the  great  security  of  the  liberty  that 
the  American  people  enJoy. 

I  hope  you  will  pardon  me  for  giving  utter- 
aoce  to  one  thought  in  this  connection.  I 
shall  not  say  that  it  is  original,  but  it  is  a 
thought  which  I  have  often  cherished  and  ia- 
dulged  In.  It  ia  this;  that  the  liberty  of  the 
American  peopleisnotthat  liberty  merely  which 
is  defined  in  written  constitutions;  it  ia  not 
that  liberty  which  is  enforced  by  congressional 
enactqient;  but,  little  as  the  American  people 
think  of  it—and  would  to  God  that  they  would 
think  of  it  a  thousand  times  more  intensely  than 
they  do — the  only  liberty  that  we  have  now  or 
have  had,  so  far  as  the  American  citizen 


and  empty  expression  unless  that  liberty  and 
that  equality  are  enforced  in  a  court  of  justice. 
There  it  is ;  X  have  seen  it  there,  and  so  hare 
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yoa.  It  ia  the  only  place  tbat  I  ever  did  see 
it.  The  poor  man,  the  hurableet  man  upon  the 
face  of  the  earth,  I  have  seen  come  there  aa  a 
plaintiEF  or  a  defendant;  1  have  seen  a  thou- 
sand times  the  impartial  judge,  sitting  blind  to 
all  external  emotions  and  impreaaions,  declare 
the  law  and  try  the  cauae  and  admin  later  jus- 
tice to  this  poor,  ignorant,  unfortnnate  man 
against  the  richest  and  the  moat  powerful  of 
the  land.  There  is  your  law,  there  ia  your 
Justice,  there  ia  tbe  only  liberty  that  is  worthy 
of  enjoyment ;  and  to  talk  about  common  fame 
and  common  rnmor  being  admitted  betbre  tbe 
highest  tribunal  known  to  the  Constitution  as 
&  criterion  of  judgment  would  be,  if  admitted, 
to  overthrow  the  Conatitntion  itself,  and  to 
destroy  the  liberty  which  has  thus  far  been 
enjoyed  in  the  land. 

''A  law  untoyouraelresl"  Senators,  if  this 
be  so  our  Constitution  has  been  written  in  vain. 
If  thia  be  so,  all  the  volames  that  swell  the 

Einblic  libraries  of  the  country  and  the  private 
ibraries  of  lawyers  and  statesmen  have  been 
written  and  published  in  vain.  "A  law  nn to 
yonrselvesl"  That  carries  us  back  almost  in 
imagination  to  the  days  of  the  Spanish  Inqui- 
ailion,  to  some  of  those  dark,  secret,  nnknown 
tribunals  in  England,  in  Venice,  in  the  Old 
World,  whose  proceedings  were  hidden  from 
mankind  and  whose  judgments  were  most  aw- 
ful and  terrible  and  fearful  in  their  results. 
No,  sirs ;  no.  I  deny  that  you  are  a  law  unto 
yourselves.  I  maintain  that  you  have  a  Con- 
stitution. I  insist  tbat  yon  must  look  not  to 
parliamentary  histoir  tor  the  reasons  that  I 
nave  already  stated,  but  look  to  the  common 
law,  not  as  an  authoritative  exposition  of  all 
the  duties  which  are  incumbent  on  you,  but  as 
a  guide  to  enlighten  your  judgments  and  yonr 
understandings,  andthatjoumustbe  governed 
by  those  great  eternal  principles  of  jastice  and 
of  reason  which  have  grown  up  with  the  growth 
of  centuries  and  which  lie  at  the  ve^  founda- 
tion of  all  the  liberty  we  enjoy.  This,  Sen- 
ators, is  what  I  insist  is  tbe  true  doctrine  of 
tfee  American  Constitution;  and  that  this  wild, 
latitudinarian,  unautiorized  interpretation  of 
the  honorable  Manager  can  find  no  lodgment 
anywhere  in  view  of  the  correct  and  eternal 
principles  of  justice  tliat  are  incorporated  into 
the  Amei^can  Constitution  and  form  part  of 
the  law  ia  every  State. 

if  that  be  so,  if  you  are  governed  by  no  law, 
if  you  are  "alawuntoyourselvw,"  if  the  Con- 
stitution has  nothing  to  do  with  it,  if  "com- 
mon fame"  and  "  common  rumor"  are  to  gov- 
ern and  control  here,  then  the  very  oath  that 
you  have  solemnly  taken  is  an  extra-judicial 
oath,  not  binding  upon  the  conscience,  not 
binding  accordingto  the  laws  of  the  land,  and 
it  would  invest  the  moat  dangerous  power  in 
the  Senate  of  the  United  States  that  ever  was 
invested  in  any  tribunal  upon  the  face  of  the 
earth.  It  would  enable  the  Senate  of  the 
United  States,  under  the  pretest  of  being  "a 
law  unto  Tonrselvea,"  to  defeat  the  will  of  the 


American  people  and  remove  from  office  any 
man  who  might  be  displeaaiog  to  yon,  to  set 
at  naught  their  election,  and  to  engross  into 
your  own  hands  all  the  power  of  the  Constitu- 
tion Senators,  I  can  conceive  of  no  deapot- 
ism  worse  than  this.  I  can  conceive  of  no 
danger  menacing  the  liberties  of  the  Ameri- 
can people  mere  awful  and  fearful  than  the 
danger  that  menaces  them  now,  if  this  doc- 
tr  ne  hnda  any  sort  of- favor  in  the  mind  of 
the  heart  of  any  'senator  to  whom  it  is  ad- 
dressed I  repeat,  in  regard  to  this,  aa  I  did 
in  regard  to  some  other  matters  awhile  i^o, 
that  I  do  not  bebeve  the  American  Senate 
will,  for  one  moment,  cherish  any  such  do' 
trine  or  act  upon  it  in  the  slightest  degree. 
The  doctrine  would  prostrate  all  the  ramparts 
of  the  Constitution,  destroy  the  will  of  the 
American  people,  and  it  would  engross  into 
tbe  handaof  the  Congress  of  the  United  States 
all  those  powers  which  were  intended  to  be 
confided  to  the  other  departments  and  dis- 
tributed among  them. 

Mr.  Chief  Juatiee,  in  considering  the  cage 
now  before  us,  there  is  a  preliminary  question 
underlying  it  which  ia  of  very  considerable  in- 
terest ;  and  it  is,  what  are  crimes  and  misde- 
meanors under  the  Constitution?  But,  before 
I  pass  to  that,  I  desire,  while  considering  some 
of  the  extraordinary  arguments  that  have  been 
presented  by  the  honorable  Managers  on  the 
other  side,  to  remind  the  Senate  and  tbe  Chief 
Justice  of  one  proposition  which  waa  paraded 
at  an  early  day  of  this  trial.  I  regretted  almost 
tbe  moment  I  took  my  seat,  a^er  it  was  an- 
nounced, that  I  had  not  answered  it  then ;  but 
it  is  in  yourrecord,  anditia  not  too  late  to  give 
a  mkssing  remark  to  it  now. 

The  honorable  Manager  [Mr.  Bdtleb]  made 
use  of  the  expression  that  "The  great  pulse 
of  the  nation  beats  perturbedly,  pauses  fitfully 
when  we  pause,  and  goes  forward  when  we  go 
forward."  And  you  have  been  told  time  and 
again  that  the  honorable  Managers  are  acting 
for  "all  the  people  of  the  United  States."  I 
may  have  something  to  say  about  that.  Sena- 
tors, before  1  close  the  remarks  I  have  to  make 
to  yon  i  but  I  shall  postpone  the  consideration 


f  that  f( 


Yes,  the  public  pulse  beats  perturbedly :  it 
pauses  when  you  pause;  it  goes  forward  when 
you  go  forward ;  and  you  have  been  told  time 
and  again  that  the  people  out  of  doors  are 
anxious  for  the  conviction  of  the  President  of 
the  United  States.  Will  yon  permit  me,  Sen- 
ators, to  be  guilty  of  the  indecomm  almost  of 
saying  one  word  about  myself,  and  I  only  say 
itby  way  of  statinganargument.  In  tbe  whole 
course  of  my  protesaional  career,  from  the  time 
I  first  obtained,  aa  a  young  man,  a  license  to 
practice  law,  down  to  the  present  moment,  I 
never  bad  the  impudence  or  the  presumption 
to  talk  to  a  judge  out  of  court  about  any  case 
in  which  I  was  concerned.  My  arguments 
before  him  have  always  been  made  in  court, 
always  made  in  public.     I  have  had  sufficieat 
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ruspectfortheindependenceofthejudgesliefore 
whom  I  have  had  tlie  honor  to  practice  mj 
profeesiou  to  take  it  for  granted  that  they  were 
men  of  honor,  men  of  intelligence,  and  that 
they  would  not  hear  any  remarits  that  I  would 
attempt  to  infuae  into  their  understandings  out 
of  doors  and  not  in  the  presence  of  my 
adversary. 

But  the  doctrine  here  is  that  the  public 
pulse  beats  in  a  partii:\iliir  direction.  Hare 
we  come  to  this?  Is  this  case  to  be  tried  by 
the  greatest  convt  in  Christendom,  not  upon 
law,  not  upon  evidence,  not  under  the  ioatruc- 
tions  of  the  Chief  Justice  of  the  United  States, 
But  tried  upon  common  rumor ;  and  is  it  to 
become  interesting  or  cease  to  be  interesting 
just  acoording  to  the  beating  of  the  public 
pulse?  _  Why,  Senators,  if  it  were  not  that  I 

,  do  not  intend  to  say  one  word  that  is  designed 
to  be  offensive  to  any  of  the  genllemen  on  the 
other  side  or  to  any  Senator,  I  would  say  that 
I  would  almost  regard  this  as  an  insulting 
argument  to  them  ;  but  I  shall  notmake  use  of 
that  expression.  It  is  not  my  intention,  in  any- 
thing r  have  said  or  may  say,  to  wound  the 
sensibilities  of  any  one  or  to  give  any  jnst  cause 
of  offense  to  anybody  who  is  in  any  way  con- 

.  nected  with  this  case.  But  you  ate  to  try  it  ac- 
cording to  the  public  pulse  I  What  an  argument 
to  advance  to  the  American  Senate  I  What  an 
argument  to  put  forth  to  the  American  nation  1 
All  history  teems  with  examples  of  the  gross, 
outrageous  injustice  that  has  been  done  in 
criminal  trials,  high  and  low,  in  parliaoien't- 
ary  tribunals,  and  in  the  courts  of  justice ;  and 
I  am  afrmd  that  our  own  country  is  not  entirely 
exempt  from  somenotableinstaoces  of  it,  where 
(lopnlar  clamor  was  allowed  to  influence  the 
judgment  of  judges  ;  and  those  iastaneea 
which  are  recorded  in  history,  those  instances 
of  blood  and  of  murder  and  of  outrage  and 
of  wrong  that  have  been  perpetrated  in  the 
name  of  justice,  are  an  admonition  to  as  that 
the  public  pulse  should  have  nothing  to  do 
with  your  judgment. 

Senators,  regarding  every  man  whom  I  ad- 
dress as  a  judge,  as  a  sworn  judge,  allow  me 
for  one  moment  to  call  your  attention  to  one 
great  trial  in  this  country  which  I  hope  in 
some  of  its  principles  will  be  a  guide  to  you ; 
and  I  do  not  think  it  will  bean  unworthy  guide 
in  the  investigation  which  you  have  to  make 
here.  There  was  a  case  which  occurred  in  the 
early  history  of  the  American  nation  where 
there  was  a  great  political  trial,  The  waves 
of  popular  excitement  ran  high.  It  was  under- 
stood that  the  President  of  the  United  States 
himself  desired  the  conviction  of  the  offender. 
The  public  pnlse  beat  fitfully  then.  It  went 
forwardas  the  judge  went  forward,  and  it  went 
backward  as  the  judge  went  backward.  It  was 
a  great  occasion.  It  was  one  of  the  most  illus- 
trious trials  that  ever  occurred  in  English  or 
Americanjurisprudence.     , 

There  was  the  great  criminal,  morally  guilty 
no  doubt,  for  ao  he  has  been  held  in  the  judg- 


ment of  posterity.  There  sal  the  judge,  one 
of  the  illustrious  predeeessors  of  the  distin- 
guished gentleman  who  presides  over  your  de- 
liberations now.  There  he  sat  calm,  unmoved, 
unawed,  unmindful  of  the  beating  of  the  pub- 
lic pulse,  the  very  impersonation  of  Justice, 
having  no  motive  under  heaven  except  to  ad- 
minister the  law  and  to  administorit  faithfully ; 
and  he  had  the  nerve  and  the  firmness  to  de- 
clare the  law  in  the  fear  of  God  ratherthanin 
the  fear  of  man ;  and  although  the  criminal  was 
acquitted,  and  although  there  was  some  popu- 
lar clamor  in  regard  to  the  acquittal,  the  judg- 
ment of  posterity  has  sanctioned  the  course  of 
the  judicial  determination,  and  every  Ameri- 
can citizen  who  has  any  regard  for  his  country, 
every  judge  and  every  lawyer  who  has  any  re- 
spect for  judicial  independence  and  integrity, 
looks  back  with  veneration  and  respect  to  the 
name  and  to  the  conduct  of  John  Iifarshall. 

80  long  as  judicial  independence  shall  b« 
admired,  so  long  as  judicial  integrity  shall  be 
respected,  the  name  of  John  Marshall  will  be 
esteemed  in  our  own  country  and  throughout 
the  civilized  world  as  one  of  the  brightest  In- 
minariesof  the  law,  as  one  of  the  most  faithful 
judges  that  ever  presided  in  a  court.  It  is  true 
that  clouds  and  darkness  gathered  around  him 
foi'  the  moment,  but  tJiey  soon  passed  away 
and  were  forgotten — 

"As  BOms tail  cliS that  linsil9e,wfulfcina. 
Swelle  from  tbe  vale  aad  midway  leavpa  tha  atorm, 
Thongh  round  its  breast  the  laltinRClouds  are epreao. 
Eternal  sunshine  settles  on  its  bead." 

Such  was  the  name  and  such  the  fame  of 
John  Marshall,  and  God  grant  that  his  spirit 
may  fall,  like  the  mantle  of  Elijah,  upon  the 
illustrious  magistrate  who  presides  and  every 
judge  who  sits  here,  that  yon  may  catch  its 
inspiration.  Senators,  and  that  you  may  throw 
to  the  moles  and  bats  all  appeals  to  your  pre- 
judices, all  appeals  from  without,  and  that 
you  may  discharge  your  whole  duty  in  the  feat 
of  that  God  to  whom  you  appealed.  If  I  might 
propose  such  a  low,  groveling,  contemptiblo 
consideration  on  the  minds  of  Seoaters  here, 
if  I  might  be  pardoned  for  alluding  to  it,  (for 
the  very  thought  almost  makes  me  shrink  back 
with  horror  from  myself.)  I  would  say  to  you 
that  if  you  were  to  nse  above  these  prejudices, 
cast  these  clamors  away  from  your  thoughts, 
do  your  duty  like  Marshall  did,  in  the  fear  of 
God,  even  in  a  low,  pitiful,  contemptible  party 
point  of  view,  it  would  m^e  you  stand  higher 
with  your  own  party  and  with  the  world  than 
you  would  stand  doing  an  act  of  gross  injustiee. 
Forgive  me,  though,  for  mentioning  such  a 
consideration,  for  I  really  think  it  is  beneath 
the  dignity  of  the  Senate  to  entertain  it  for  a 
moment.  No,  sirs;  I  treat  yon  as  judges;  I 
treat  you  as  honorable  men ;  I  treat  you  as 
sworn  officers  of  the  law ;  and  thus  treating 
you,  I  say  that  I  banish  all  such  thoughts  from 
my  mind,  and  I  come  before  yon  as  an  im- 
partial tribunal,  believing  before  God  and  my 
country  that  you  will  try  to  do  jour  duty  ia 
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thia  case  irreapectivo  of  popular  clamors  and 
regardless  of  opinions  from  without. 
■  Such,  I  trust,  will  be  the  judgment  of  the 
-whole  land  ;  and  when  jou  and  I  and  all  of 
us  shall  pass  away  from  tlie  sceno  of  hurnau 
action,  when  the  memory  of  the  stirring  events 
which  now  agitate  the  public  mind  shall  almost 
be  forgotten,  I  trust  that  the  after  ages  will 
look  liaci;  with  wonder  and  admiration  and 
love  and  respect  and  honor  to  the  American 
Senate  for  the  manner  in  which  they  shall  have 
discharged  their  duty  in  this  case.  I  trust, 
Senators,  that  the  result  will  be  such  ar  will 
commanii  the  approbation  not  only  of  your  own 
consciences,  not  only  of  the  States  that  you 
have  the  honor  to  represent,  but  the  approba- 
tion of  Hira  who  is  a  greater  judge  than  you 
are,  and  the  approbation  of  posterity  who  are 
to  come  after  jou. 

Now,  Mr.  Chief  JusticBj  I  desire  briefly  to 
present  to  your  consideration  and  that  of  the 
Senate  this  proposition',  while  we  cannot  go 
to  the  British  constitution  or  th^  British  Par- 
liament or  British  law  to  ascertain  the  mean- 
ing of  a  court  such  as  they  never  had,  con- 
sisting of  a  Senate  and  Chief  Justice,  yet 
"  treason,  bribery,  or  other  high  crimes  and 
misdeameanors  "  were  words  well  known  and 
defined  at  the  date  of  the  adoption  of  the 
Constitution ;  and  in  order  to  ascertain  their 
meaning  a  most  excellent  rule  of  interpretation 
was  adverted  to  by  Chief  Justice  Marshall  in 
the  trial  to  which  I  have  referred.  In  Burr's 
trial,  speaking  of  the  term  "levying  war," 
used  by  the  Constitution  in  the  definition  of 
treason,  he  says ; 
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are  emplDf edmaBt  becondiler^ 
in  that  BwertaiDed  maanlng, 
pro»eil  byths  """ — ' 
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therefore,  reasonable  to  bth)] 

Batihlowith  other  eipreawo 
lat  the  term  "levyios:  war"  ig  naed  In  that  instn- 
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latiblo  with  other  eiprea^ODB  of  the  Conatitt ' ' 


in  the  s 

it  was  borrmvea." " — Jiurrg  xnat,  p.  ^mjd. 

The  words  'Ureaaon,  liberty,  or  other  high 
crimes  and  misdemeanors"  were  words  just  as 
familiar  to  the  ftamers  of  the  Constitution  as 
they  are  to  us.  One  of  the  honorable  Mau' 
agers  mfide  an  argument  here,  if  I  understood 
it,  to  show  that  because  Dr.  Franklin  was  in 
London  about  the  time  of  Warren  Hastings' 
trial,  that  had  a  ^at  deal  to  do  with  thepropet 
mode  of  eonstruine  the  American  Constitution 
on  the  subject  of  the  powers  of  the  Chief  Jus- 
tice. But  Blackstone's  Commentaries  no  doubt 
were  as  familiar  to  the  lawyer  at  the  date  of 
the  formation  of  the  American  Consti 
as  that  venerable  work  is  to  the  lawyers  and 
C.  I— 39. 


J'udges  of  the  present  day.  "Crimes  and  mis- 
emeauora"  are  the  offenses  for  which  im- 
peachment may  be  resorted  to.  You  all  know 
that  in  one  passage  of  his  work  he  says  that 
crimes  and  misdemeanors  are  almost  synony- 
mous words;  but  in  another  and  further  ex- 
position of  it  he  undertakes  to  show,  and  does 
show,  that  the  word  "crime"  is  used  in  the 
sense  of  charging  higher  ofiensea  such  as  usu- 
ally fall  within  the  denomination  of  felonies 
and  the  word  "misdemeanors."  and  those 
trivial  and  lighter  offenses  which  are-  not  pun- 
ishable with  death,  but  by  fine  and  imprison- 
ment, or  either,  or  both. 

What  is  the  rule  of  interpretation?  It  is 
unnecessary  for  me  to  turn  to  authorities  on 
this  question.  You  are  to  construe  words  in 
the  connection  in  which  they  are  used  ;  you  are 
to  construe  them  in  the  sense  of  their  !>eiag  of 
the  same  kind  or  nature  of  other  words.  Now, 
if  I  correctly  apprehend  the  law  at  Uie  date  of 
the  American  Cfonstitution,  treason  by  the  law 
of  England  was  a  felony  punishable  with  death ; 
bribery  was  a  misdemeanor  not  punishable 
with  death,  but  punishable  b^  fine  and  impris- 
onment. When  the  word  "crimes,"  therefore, 
is  used  in  the  Constitution,  the  argument  that 
I  make  is,  and  it  has  been  made  by  one  of  the 
learned  Managers,  I  think,  in  a  much  more  able 
manner  than  I  can  present  it — I  am  willing  to 
say  I  borrow  it  from  the  gentleman — that  the 
word  "crimes"  is  to  be  construed  in  the  same 
senseas  the  word  "treasou;"  it  is  to  be  under- 
stood as  embracing  felonious  offenses,  offenses 
punishable  with  death  or  with  imprisonment  in 
the  penitentiary  where  they  have  penitentiaries 
in  the  different  States.  The  word  "misde- 
meanors" has  reference  to  other  and  different 
offenses  altogether.  Itdoesnotmeanasimple 
assault,  for  the  expression  of  the  Constitution 
is  "high  crimes  and  misdemeanors" — "high 
crimes''  referring,  of  course,  to  such  crimes 
as  are  punishable  with  death ;  high  misde- 
meanors referring  to  such  misdemeanors  as 
were  punishable  by  fine  and  imprisonment,  and 
Qottosuchsimple  misdemeanors  as  an  assault. 
What,  then,  is  the  ai^ument  from  that?  I 
know  .there  is  a  great  difference  of  opinion  on 
thia  question,  ajid  if  I  correctly  apgrehendMr. 
Story's  treatise  on  it  in  his  admirable  work 
upon  the  Constitution,  he  regards  it  as  as  open 
question  to  this  day,  or  at  least  to  the  day  at 
which  he  wrote,  what  is  the  true  meaning  of 
the  term  "crimes  and  misdemeanors"  as  em- 

Sloyed  in  the  Constitution  of  the  United  States, 
ine  party  of  constructionists,  if  I  may  ao. ox- 
press  myself,  hold  that  you  are  not  to  look  to 
the  common  law  to  ascertain  the  meaning  of 
the  words  "crimes  and  misdemeanors,"  but 
you  are  to  look  to  the  parliamentary  law  in 
order  to  ascertmn  it.  80  far  as  I  have  any 
knowledge  on  the  subject,  the  parliamentary 
law  does  not  define  and  never  did  undertake 
to  define  what  is  the  meaning  of  "  crimes  and 
miidemeanora."  What  did  the  parliamentary 
law  undertake  to  do?    It  undertook  to  puDisQ 
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not  only  offlce-holdera  but  citizens  for  offenses 
which  were  regarded  as  offensea  against  the 
Qo^ernment.  Often,  without  turning  the  of- 
fender over  to  the  courts,  the  party  was  im- 
E cached  or  attainted  by  a  proceeding  in  Par- 
anient;  but  there  is  nodefinidon  there,sofar 
as  I  know,  of  "crimes  and  misderaeanora ;" 
they  were,  to  use  the  language  of  the  gentle- 
men, in  great  part  "a  law  unto  themselves." 
But  when  the  fraraera  of  tho  Constitution 
incorporated  these  words  into  onr  charter,  did 
they  borrow  them  from  the  parliamentary  law 
or  did  they  get  them  from  Blaekstotie  and  from 
Hale,  and  from  other  writers  upon  criminal 
law  in  England?  Where  did  they  obtain  these 
words,  "crimes  and  misdemeanors?"  They 
got  them  from  the  common  law  of  England  and 
not  from  the  law  of  Parliament,  as  I  insist ; 
and  then  the  proposition  foliowa  as  a  corollary 
from  the  premises  I  have  laid  down,  if  the 
premises  be  correct— it  follows  inevitably  if  the 
proposition  which  I  have  assumed  be  a  correct 
one,  that  the  words  "crimes  and  misdemean- 
ota"  are  used  in  the  sense  in  which  they  were 
employed  by  writers  upon  criminal  law  in 
Bueland  at  the  date  of  the  Constitntion,  that 
notliing  is  an  impeachable  offenae  under  the 
American  Constitution  eicept  that  which  was 
known  as  a  crime  ur  misdemeanor  within  the 
definition  of  tjiose  words  under  the  British  law 
and  that  which  may  be  created  as  such  by  the 
Constitution  of  the  United  States,  I  doubt 
even^ndl  submit  that  to  the  consideration  of 
Senators,  I  respectfully  submit  it  as  a  doubt, 
and  one  well  worthy  of  your  consideration — 
whether  the  Congress  of  the  United  States, 
within  the  meaning  of  the  American  Constitu- 
tion, has  a  right  to  create  a  new  crime,  a  new 
misderoeanor,  something  that  was  not  known 
as  a  crime  or  as  a  misdemeanor  at  the  date  of 
the  adoption  of  the  Constitution? 

I  think  it  is  a  matter  of  great  doubt,  to  say 
the  least  of  it ;  and  in  entertaining  this  opinion 
I  at  least  am  warranted  by  the  doubts  which 
have  been  thrown  on  the  subject  by  some  of 
theablest  text- writers  upon  the  American  Con- 
stitution. It  is,  Mr.  Chief  Justice,  upon  this  and 
uponkindred  questions— no  matter  whether  the 
views  I  have  presented  are  right  or  wrong — 
that  I  submit  that  we  have  the  right  respect- 
fully to  demand  at  the  bands  of  your  Honor  a 
judicial  exposition  of  the  meaning  of  the  Con- 
stitution. It  will,  as  I  said  before,  be  for  you, 
sir,  under  your  sense  of  duty,  under  your  own 
oonstrnetion  of  the  powers  that  are  conferred 
upon  you  by  the  Constitution  of  oar  common 
country — it  will  be  for  you,  in  the  discharge 
of  your  duty,  to  decide  for  yourself  whether 
this  respectful  requestwili  be  answered  or  not. 
Mr.  YATES.  If  the  gentleman  does  --' 
desire  to  finish  his  speech  to-night,  I  will  n: 
that  the  Senate,  sittmg  for  this  trial,  adjourn. 
Mr.  NELSON.  It  is  my  bnsiness  and  duty, 
of  course,  to  be  governed  and  controlled  alto- 
gether by  the  pleasure  of  the  Senato.  I'am 
free  to  say  that  I  feel  somewhat  fatigned,  and 


I  would  be  much  obliged  to  the  Senate,  if  it 
would  not  interfere  with  their  duties,  for  an 
adjournment  at  this  time ;  but  if  they  do  not 
choose  to  do  so  I  will  go  on.  It  is  my  wish  to 
conform  exactly  to  the  will  of  the  Senate, 
whatever  it  may  be. 

Mr.  YATES.     I  submit  the  motion. 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  moves  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn  until  to-motrow  at 
eleven  o'clock. 

The  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  Ite  impeachment. 


Friday,  AprU  24, 1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Kepresentatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  WAsnnnnNB,'  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared,  and  were  conductod  to 
the  seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

The  Journal  of  ye3terda3|'s  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 

The  CHIEF  JUSTICE.  The  first  business 
this  morning  is  the  order  proposed  by  the  Sen-- 
ator  from  Iowa,  [Mr.  Gkimes,]  changing  the 
hour  of  meeting.     The  Clerk  tvill   read  the 

The  Chief  Clerk  read  as  follows : 
Orde\-ed,  That  hereafter  the  honr  for  the  meeting 
of  the  Sen  utc,  fitting  for  tbe  trial  of  thoimpoachiD  cut 
of  Andrew  Johnson,  PreBident  of  t1io  United  States, 

Mr.  WILSON.  Mr.  President,  1  ask  for  the 
yeas  and  nays  upon  that. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  21,  nays  13;  as  follows; 
YBAS— Messrs.  Anthony.  Davis,  Doolittle,  Ferry, 
FeEseoden,  Fowler,  GrimeaJHendrieks,  Johnson,  Mo- 
Croerr.  Morgan,  Morrill  of  Vermont,  Norton,  Patter- 
son of  lennegeee,  Hamser,  Banlabuiy,  Tmrnbul),  Van 
Winkle,  Viokera,  Wllley.  and  Yatos— 21. 

NAYS— MeearR,  ConSUne,  Connera,  Craein,  Ei3- 
muHds,  Harlan,  Howe,  PiraierCKf.  SprNme^Stewarl, 
Sumner.  Th WOT,  Tipton,  and  WiIbod— IS. 

HOT  TOTniS.— Messrs,  Bajard,  Buokalew,  Cam- 
eron. Oattell,  Chandler,  Cole.  Corbr"  '>■ -n-i- 

lYdinghnrsen,  Hendoison,  Hon 
Maine.  Morton,  "Sya,  Patterson  of 
Boss,  Sherman,  Wade,  and  William 

So  the  order  was  adopted. 

Mr.  EDMUNDS.  Mr.  President,  I  offer 
the  following  order. 

The  CHIEF  JUSTICE,    The  order  pro- 
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posed  by  the  Senator  from  Vermoat  will  be 

The  Chief  Clerk  read  as  follows; 

Ordfred,  That  after  tho  nrgnmentB  ehalJ  be  eon- 
Oludod,  and  nhen  the  doors  ehall  be  closed  for  delib- 
eration npon  the  final  qneation  the  offieial  reporters 
of  the  Senate  shall  take  donn  the  debates  neon  the 
final  question,  to  be  reported  in  the  prooeedings. 

Mr.  SUMNER.    Tobiect. 

The  CHIEF  JUSTICli.  The  order  will  lie 
over  if  objected  to.  Mr.  Nelson,  of  counsel 
for  the  respondent,  mill  please  proceed. 

Mr.  NELSON.  Mr.  Chief  Jaslioe  and  Sen- 
ators, in  the  progress  of  my  remarks  yesterday 
I  alluded  to  certain  opinions  expressed  by  one 
of  the  honorable  Managers  [Mr.  Wilson]  in 
a  report  to  which  his  name  is  affiled  made  to 
the  House  of  RepresentatiTes.  Lest  any  misun- 
derstanding should  arise  from  that  reference 
I  desire  to  state  that  while  I  shall  read  a  part 
of  the  report — that  portion  of  it  which  I  adopt 
as  my  argument^I  do  not  consider  that  there 
is  any  inconsistency  in  the  position  which  the 
honorable  Manager  assumed  in  his  report  to 
the  House  of  Representatives  and  the  position 
which  he  has  assumed  here  In  argument.  If  I 
correctly  understand  the  honorable  Manager's 
position,  while  he  insists,  as  I  insist  in  this  case, 
that  you  are  to  look  to  the  commori  law,  attd 
not  merely  to  the  law  of  Parliament,  in  order 
to  ascertain  the  meaning  of  the  words  "crimes 
and  misdemeanors"  in  the  Constitution,  yet 
he  insists  that  it  is  competect  for  Congress  to 
create  a  crime  or  misdemeanor  under  the  Con- 
stitution by  legislation,  and  that  such  crime  or 
misdemeanor  is  an  impeachable  offense.  I 
hope  neither  that  honorable  gentleman  nor  the 
Senate  will  misunderstand  me  with  this  ex- 
planation when  I  call  attention  only  to  those 
parts  of  the  argument  contained  in  his  report 
which  I  rely  upon,  and  because  the  definitions 
which  he  gives  are  in  more  appropriate  lan- 
guage than  any  which  I  can  furnish.  In  his 
report,  at  page  60,  he  says: 

"As  was  very  pertinontir  remarked  by  Hopkinson 
on«ho  tcialof  Chase.  "Che  power  of  impeachment 
is  with  the  House  of  Representatives,  bnt  only  foi 
impeachable  (" "^ " 
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peaoh  tbeoQender." 
The  honorable  Manager  proceeds : 
"A  ojvil  officer  mayheimpeaoliedfornhish  cr 

tnown  law  as  will  render  the  offender  ijablcl 
prosecuted  and  punished,    'Though  all  willful 
laeions  of  rights  come  under  the  geuorio  nam',  _. 
wrongs,  onlf  certain  of  those  made  penal  are  called 
crimes.' " 

In  another  passage  he  says 

"All  thathaa  been  said  herein  eon ceminB  the  term 
'orimea'may  bo  applied  Witt  equal  force  1o  the  tent 
'  misdemeanors,'  ns  used  in  the  Constitution.  Tht 
latter  term  in  nowise  extends  the  jorisdiatian  of  the 


Iloii'e  of  Eepreaentntives  beyond  the  i 


all  crimes  are  misdemcanors,^  it  maybe  properly  said 
that  all  misdemeanors  are  crimes," 

Adopting  that  definition  of  tho  honorable 
Manager,  [Mr.  WlLSOS,]  the  point  which  I 
endeavor  to  make  in  argument  is,  that  the  defi- 
nition given  by  the  honorable  Manager  who 
opened  the  argument  [Mr.  Bctler]  is  not  a 
correct  definition.  That  opening,  as  the  Sen- 
ate will  remember,  is  accompanied  by  a  very 
carefully  prepared  and  elaborate  argument  on 
the  part  of  Mr.  Lawrence,  who  agrees  in  the 
following  definition  given  by  the  honorable 
Manager : 

"  We  define,  therefore,  an  impeaehablo  high  crime 
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If  you  ffo  to  the  law  of  Parliament  for  a  defi- 
nition of^"treason,  bribery,  or  other  Crimea 
and  misdemeanors,"  as  I  have  already  said,  yon 
will  not  find  it.  If  you  go  to  the  law  of  Par- 
liament for  the  pumose  of  ascertaining  what  ia 
an  impeachable  offense,  then  you  go  to  a  !a* 
which  is  not  in  force  in  our  country  at  all. 
Every  species  of  offense  which  the  Parliament 
chose  to  treat  as  such,  whether  it  was  declared 
by  statute  or  not,  was  the  subject-matter  of  im- 
peachment by  the  Commons  before  the  House  ■ 
of  Lords.  Their  frame  of  government  is  dif- 
ferent from  ours.  Persons  were  tried  in  Eng- 
land for  very  slight  and  very  trivial  offenses, 
and  very  severe  punishments  were  inflicted  in 
various  instances  in  the  progress  of  English 
history  upon  the  persons  who  were  supposed 
to  have  been  guilty  of  offenses.  This  process 
of  impeachment  is  such  that  we  have  no  very 
accurate  account  of  it  in  history,  so  far  as  I  have 
been  able  to  examine  the  authorities  upon  the 
subject.  -It  is  true,  as  the  gentleman  said,  that 
nearly  five  hundred  years  ago  the  subject  was 
introduced  in  the  English  Parliament,  and  that 
they  considered  it  there  and  claimed  that  the 
House  of  Lords  had  jurisdiction  over  it  in 
consequence  of  the  law  of  Parliament ;  but 
how  that  law  of  Parliament  arose,  whence  it 
originated,  neither  the  House  of  Lords  nor  Mr. 
Burke  in  his  elaborate  report  and  argument  in 
the  House  of  Commons  undertook  to  state.  It 
arose  from  what  they  assnined  to  be  asage; 
and  if  yon  go  to  the  parliamentary  law  in  oraer 
to  determine  that  nsage  in  this  country,  then 
you  will  bo  obliged  to  punish  anything  as  an 
offense  that  might  be  said  of  any  person  or  of 
any  authority  whatever.  In  Stephen's  History 
of  the  English  Constitution,  page  347,  he  says 
that— 

"  The  revival  of  impeachment  is  a  remarkable 
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Which,  aa  I  understood  the  honorable  Man- 
ager's argument,  ia  the  period  to  which  he 
refers. 

"The  IntMt  hithecto  waa  that  of  tho  Duke  of  Suf- 
follt,inl«9." 

And,  as  the  honorable  Manager  told  the  Sen- 
ate, he  statea  Ihatthispraetice  of  impeachment 
had  for  a.  long  timegiren  way  to  attainder.  In 
the  eame  worlt  Mr.  Stephen  comments  on 
Floyd's  case  as  a  proof  of  "the  disregard  which 
popular  assemblies  entertain  for  principles  of 
justice  when  satiating  their  reckless  appetites 
foe  revenge."  He  says,  in  describing  Floyd's 
case,  "that  a  few  words  spoken  as  to  being 
pleased  with  the  misfortunes  of  the  Elector 
Palatine  and  his  wife"  were  the  offense  which 
he  had  committed ;  and  the  punishment  that 
was  inflicted  upon  him  was  to  ride  from  the 
Fleet  to  Cheapside  without  a  saddle  and  hold- 
ing by  the  horse's  tail,  two  hours  in  the  pillory, 
tobebrande'dwiththe  letter  Kin  the  forehead, 
another  ride  and  pillory  to  be  talien  in  four 
days,  with  the  words  on  a  paper  in  his  hat 
showing  his  offense ;  that  he  waa  to  he  whipped 
at  the  cart's  tail  from  the  Fleet  to  Westminster 
Hall ;  that  a  fine  of  £5,000  and  imprisonment 
for  life  at  Newgate  were  imposed  upon  hi 
If  there  be  anything  in  the  argument 
you  are  to  look  to  the  parliamentary  law  for 
the  definition  of  the  phrase  "  high  crimes  an' 
misdemeanors,"  and  for  the  definition  of  in 
peachable  offenses,  then  an  offense  such  s 
was  attributed  to  him,  or  an  offense  such  as  we 
attributed  to  other  parties  afterwards  who  wei 
tried  for  making  speculations  in  the  publi 
revenue,  would  be  the  subject-matter  of  in 
peachment  in  this  country ;  but,  as  I  maintain 
this  is  limited  bythe  Constitution,  and  you  ca 
only  look  to  the  common  law  for  the  purpose 
of  ascertaining  the  definition  of  crimes  and 
misdemeanors.  Mr.  Story,  I  know,  says  in  his 
work  upon  the  Constitution  that " 


.    settled    i 


this   ( 


'   that  the  term 


jsand  misdemeanors'' did  not  have 
signification  which  I  insist  upon;  but  at.the 
S»me  time  in  his  treatise  he  asserts  that  there 
is  a  contrariety  of  opinion  on  the  subject,  one 
set  of  interpreters  of  the  ConstitutioQ  holding 
the  doctrine  to  be  one  way,  and  another  and  a 
different  set  holding  it  to  be  a  different  way; 
and,  as  I  understand  him,  he  does  not  regard 
the  question  as  being  by  any  means  finally  and 
authoritatively  settled.  So  then  I  recur  to  the 
proposition  with  which  I  set  out,  that  in  order 
to  ascertain  what  are  impeachable  crimes  and 
misdemeanors  it  is  necessary  to  go  to  the  com- 
mon law  for  the  definition,  and  when  you  go 
to  the  common  law  for  the  definition  nothing 
is  impeachable  in  this  country  within  the  mean- 
ing of  the  Constitution  except  a  crime  or  mis- 
demeanor known  ea  sach  at  the  time  when  the 


Constitution  waa  adopted.  In  other  words,  I 
respectfully  maintain  that  Congress  has  no 
power  to  create  a  crime  or  misdemeanor  in  its 
nature  different  from  crimes  and  misdemeanors 
as  known  and  understood  fit  the  time  of  the 
adoption  of  the  Constitution, 

Feebly  and  imperfectly  as  this  argument  has 
been  presented,  1  will  not  undertake  lo  dwell 
upon  it  further. 

I  desire,  although  it  is  not  exactly  in  the 
order  which  I  had  prescribed  for  my  remarks, 
to  call  the  attention  of  the  Senate  now  to  some 
observadons  made  by  the  honorable  gentle- 
man who  addressed  theSenateyesterday,  [Mr. 
Manager  Boutwell.]  and  in  order  that  there 
ly  be  no  misunderstanding  as  to  the  obser- 
_.tions  to  which  I  desire  to  call  your  attention 
I  will  read  a  paragraph  from  the  gentleman's 
speech  of  the  day  before  yesterday  r 
'■ThePreBident  isa,  man  ofstroog  will,  of  violent 
laaBioDB,  of  nnliraited  ambition,  with  capacity  to 
imploy  and  use  timid  men,  adhesive  men,  aubserv- 

lis  desiens.  It  is  the  truth  of  history  that  he  has 
-njured  overr  persun  with  whom  he  has  had  confi- 
deiilittl  ralationa,  and  many  hare  eaoaped  ruin  only 
■thdrawipg  fruiii  bis  aoeiety  altogether.    He  has 


oeedine  in  biaattemptB,  they  are  in  time,  an 
hort  time,  utterly  mined.  If  the  oo 
-010  him,  it  the  brave  and  patriotic 

e  enginery  and  patioaage  of  his  olHce 


etrumeutB  are  destroyed  in  the  use.    lie  sparea  no 

The  particular  sentence  to  which  I  desire 
to  call  your  attention  is  in  the  close  of  that 
paragraph ; 

"Already  this  pnrpOBB  of  his  lifoifl  illustrated  in 
the  treatment  of  a  gentleman  who  was  of  counsellor 
tehal'f.''''"'  ™  '    "  "  "     ^  °°'"''  ^Pronrc 

It  is  to  me.  Senators,  a  source  of  much  em- 
barrassment how  to  speak  in  reply  to  the  accu- 
sation which  has  thus  been  preferred  against 
the  President  of  the  United  States.  The  hon- 
orable Manager  treats  him  as  if  he  were  a 
political  leper,  and  as  if  his  very  touch  would 
communicate  contagion,  and  as  if  almost  the 
very  sight  of  him  would  produce  death.  But 
I  respectfully  insist  that  upon  a  statement  of 
facts,  which  I  will  make  to  you  in  a  moment, 
and  which  I  deem  to  be  called  for  by  the  accu- 
sation which  he  has  made  in  reference  to  Judge 
Black,  it  will  appear  that  injustice  has  been 
done,  no  doubt  unintentionally,  by  the  honor- 
able Manager,  in  the  remarks  which  he  has 
made.  I  regret  that  this  topic  has  been  intro- 
duced here;  but,  as  it  is  brought  forward,  I 

Judge  Black  in  my  life  until  I  met  him  in  con- 
sultation in  the  President's  council  chamber. 
In  the  few  interviews  which  we  had  there  our 
inteccourse,  though  brief,  was  pleasant  and 
agreeable ;  and  it  is  with  a  feeling  of  embar- 
rassment that,  under  those  circumstances,  I 
deem  it  necessary  to  say  anything  upon  this 
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subject  at  ail.  In  order  that  yon  may  under- 
ataiid  what  I  have  to  say  about  it  I  desire  to 
refer  the  Senate  to  a  brief  statement  which  I 
have  prepared  on  account  of  the  delicacy  of 
the  subject  j  and,  although  I  bare  not  had  time 
to  write  it  out  aij  I  wouid  have  desired  to  do, 
it  will  be  sufficient  to  enable  yon  to  compre- 
hend the  facts  which  I  am  about  to  state.  You 
will  understand,  Senators,  that  I  do  not  pur- 
port to  give  a  full  history  of  what  1  may  call 
the  Alta  Vela  case,  as  to  which  a  report  was 
made  to  the  Senate  by  the  Secretary  of  State 
upon  your  call.  A  mere  outline  of  the  ease 
will  be  suEBcient  to  explain  what  I  have  to  say 
in  reference  to  Judge  Black. 

Under  the  guano  act  of  1856,  William  T. 
Kendall  on  the  one  aide,  and  Patterson  and 
Harguiendo  on  the  other,  filed  claims  in  the 
Secretary  of  State's  office  to  the  island  which 
ifl  claimed  by  the  Government  of  St.  Domingo. 
(Report,  pp.  2,  3.) 

On  the  17th  of  June,  1867,  the  esaminer  of 
claims  submitted  a  report  adverse  to  the  claim 
for  damages  against  the  Dominican  Govern- 
ment. On  the  22d  of  July,  1867,  Mh  Black 
addressed  a  letter  to  the  President,  (page  10,) 
and  another  on  the  7th  August,  1867.  On  page 
13  it  is  said  that  Patterson  and  Marguiendo 
'  >sce  in  the  decision.  On  page  13  it  is 
L  that  other  parties  are  in  adverse  posses- 
sion. On  page  15  it  is  asserted  that  the  con- 
test is  between  citizens  of  the  United  States, 
and  can  he  settled  in  the  courts  of  the  United 
States.  The  contest  now  seems  to  be  between 
Patterson  and  Marguiendo  and  Thomas  B. 
Webster  &  Co.     (Report,  p.  15.) 

On  the  14th  December,  1859,  Jud^e  Black, 
as  Attorney  General,  rejected  the  cjaira  of  W, 
J.  Kendall  to  an  island  in  the  Caribbean  sea, 
called  Cayo  Verde,  (page  24,)  and  Mr.  Seward 
seems  to  regard  the  two  cases  as  resting  on  the 
same  principle  in  his  report  of  17th  of  Jan- 
uary, 1867. 

On  the  22d  July,  1867,  Judge  Black  ad- 
dressed a  letter  to  the  President  inclosing  a 
bfief,  (page  53.)  On  the  7th  August,  1867, 
■  he  addressed  another  coramunication  to  the 
President,  (page  55.)  On  the  7th  February, 
1863,  an  elaborate  and  able  communication 
was  sent  tothe  President,  signed  J.  W.  Shaffer, 


?  the  report  of  Mr.  Si 
resident  to  review 
decision.     (Report,  p.  65.) 
These  citations  are  made  from  Bxecul 

,  No.  39,  Fortieth  Congress,  second 


General  Besjamih  F,  BtiTLER  addressed  i 
ter  to  J.  W.  Shaffer,  in  which  he  stated  that 
he  was  "clearly  of  opinion  that,  under  the 
claim  of  the  United  States,  its  citizens  have  the 
exclusive  right  to  take  guano  there,"  and  that 
he  had  never  been  able  to  underaland  why  the 


Executive  did  not  long  since  assert  the  rights 
of  the  Government  and  sustain  the  rightful 
claims  of  its  citizens  to  the  posse^'iion  of  the 
island  in  the  most  forcible  manner  consistent 
with  the  dignity  and  honor  of  the  nation. 

This  letter  was  concurred  in  and  approved 
of  by  JoHS  A.  LooAN,  J.  A.  Oarf'blb,  W.  H. 

KOOBTZ,  J.  K.  MOORHEAD,  TlIADDK^S  StEVENS, 

J.  G.  Bi.iiNE,  and  John  A.  Bincham,  on  the 
same  day,  9th  March,  1868. 

The  letter  expressing  the  opinion  of  Generals 
BciLKB,  Logan,  and  Garfield  was  placed  in 
the  hands  of  the  President  'v  Chauncey  F. 
Black,  who,  on  the  16th  March,  i868,  addressed 
a  letter  to  him  in  which  he  inclosed  a  copy  of 
the  same  with  the  concurrence  of  THADUEOa 
Stevens,  John  A.  Bingham,  J.  G.  Bi.ainb, 
J.  K.  MooKHBAD,  and  WiluamH.'Koohtz. 

After  the  date  of  this  letter,  and  while  Jud^ 
Black  was  the  counsel  of  the  respondent  in  this 
cause,  he  had  an  interview  with  the  President, 
in  which  he  urged  immediate  action  on  his  part 
and  the  sending  an  armed  vessel  to  take  pos- 
session of  the  island ;  and  because  the  Presi- 
dent refused  to  do  so  Judge  Black,  on  the  19th 
March,  1868,  declined  to  appear  further  as  his 
counsel  in  this  case. 

Such  are  the  facts  in  regard  to  the  with- 
drawal of  Judge  Black,  according  to  the  best 
informaUon  I  can  obtmn.  So  far  as  the  Presi- 
dent is  eoneemed,  "  the  head  and  front  of  his 
offending  hath  this  extent,  no  more." 

It  is  not  necessary  to  my  purpose  that  I 
should  censure  Judge  Black  or  make  any  reflec- 
tion upon  or  imputation  against  any  of  the 
honorable  Managers. 

The  island  of  Alta  Vela,  or  the  claim  for 
damages,  is  said  to  amount  in  value  to  more 
than  a  million  dollars,  and  it  is  quite  likely 
that  an  extensive  speculation  is  on  foot.  I 
have  no  reason  to  charge  that  any  of  the  Man- 
agers are  engaged  in  it,  and  presume  that  the 
letters  were  signed,  as  such  communications 
are  often  signed  by  members  of  Congress, 
through  the  importunity  of  friends. 

Judge  Black  no  doubt  thought  it  was  his 
duty  to  other  clients  to  press  this  claim ;  but 
did  the  President  v; 


Senators,  I  ask  you  for  a  moment  to  put 
yourself  in  the  place  of  the  President  of  the 
United  States,  and  as  this  is  made  a  matter  of 


iling  accusation  against  him,  to  consider  how 
the  President  of  the  United  States  felt  it.  I 
am  willing  that  the  facts  in  this  case  shall  be  ■ 
spread  not  only  before  the  Senate,  but  before 
the  whole  country,  and  that  his  enemies  shall 
be  the  judges  of  the  purity  of  his  conduct  and 
motives  in  regard  to  it. 

There  are  two  or  three  facts  to  which  I  de- 
sire to  call  the  attention  of  the  Senate  and  the 
country  in  connection  with  these  recommend- 
ations. They  are,  first,  that  they  were  all  got- 
ten up  after  this  impeachment  proceeding  was 
commenced  against  the  President  of  the  Uni- 
ted States.  Keep  the  dates  in  mind,  and  you 
will  see  that  such  is  the  fact.    Every  one  of 
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them  wBa  gotten  up  afler  this 
proceeding  wae  commenced  agaiTist  mm. 

Another  strong  and  powermi  fact  to  be  no- 
ticed in  vindication  of  the  President  of  the 
United  States,  in  reference  to  tbis  case  which 
haiS  been  so  strongly  preferred  against  him,  is 
that  while  I  have  not  made,  and  will  not  make, 
any  imputation  whatever  upon  the  honorable 
Mant^ersin  the  cause,  these  recommendations 
were  signed  by  four  of  the  honorable  gentle- 
men to  whom  the  House  of  Representatives 
have  intrusted  the  duty  of  managing  this  great 
impeachment  against  him. 

Now,  let  Jne  preaent  to  you  in  my  plain  lan- 
guage a  single  idea,  Senators,  in  regard  to  this 
matter.  It  the  President  went  to  war  with  a 
weak  and  feeble  Power  to  gain  the  island,  it 
would  seem  that  he  had  done  bo  in  fear  of  the 
Managers  and  in  the  fear  of  losing  the  highly 
valued  services  of  Judge  Black.  If  he  failed 
to  do  the  thing  which  he  was  called  upon  to  do 
by  his  eminentanddistinguishedcounsel,  there 
was  danger  that  he  would  exasperate  Judge 
Black  and  his  friends,  and  their  influence  would 
be  turned  agmnst  him  on  the  trial.  It  was 
under  these  delicate  circumstances  that  this 
petition  was  presented  to  the  President  of  the 
.IJnited  Stales.  He  was  between  Scylla  and 
Charybdis.  In  forming  his  own  determiaatioD, 
no  matter  which  way  it  might  be  formed,  his 
motives  might  be  impugned  and  his  integrity 
might  be  assailed ;  but  they  know  little  of  the 
President  of  the  United  States,  far  less  than 
your  humhle  speaker  knows,  who  imagine  that 
they  can  force  or  drive  or  compel  bim,  under 
any  imsainable  state  of  circumstances,  to  do 
what  he  Delieveatobewrong.  He  is  a  man  of 
peculiar  temperament  and  disposition.  By 
careful  management  and  proper  mauipulation 
he  may,  perhaps,  be  gently  led;  but  it  is  a 
pretty  dittlcult  thing  to  do  that.  But  with  his 
temperament  and  his  disposition,  no  man,  no 
power  under  the  heavens  c^n  compel  him  to  go 
one  inch  beyond  what  he  believes  to  be  right ; 
and  although  he  knew  that  in  rejecting  this 
claim  in  the  peculiar  situation  in  which  he  was 
placed  he  might  raise  up  enemies  against  him, 
although  he  was  well  aware  that  a  powerful 
influence  might  he  brought  to  bear  against  him 
in  this  trial,  and  that  it  would  be  trumpeted 
abroad  from  one  end  of  the  Union  to  the  other 
'  that  Judge  Black  had  become  disgusted  with 
his  cause  and  dissatisfied  with  it,  and  had  de- 
serted it  and  abandoned  it  on  account  of  his 
full  conviction  of  his  guilt — although  the  Pres- 
ident, I  say,  knew  this,  and  although  he  knew 
that  a  black  cloud  would  be  raised  against  him, 
yet  his  feeling  was  that 

"Although  that  clood  worn  thunder's  worat, 
And  ohorged  to  crush  him— let  it  burst." 

And  he  acted  like  a  noble-hearted  man,  as 
he  is ;  he  acted  like  a  sentinel  placed,  if  I  may 
BO  express  myself,  upon  the  watch-tower  of 
the  Constitution,  faithful  to  the  rights  of  the 
people  who  had  exalted  him  to  that  lofVy  posi- 
doa;   unmindful  of  self,  regardless  of  conse- 


quences, he  was  determined  not  to  do  an  act 
which  he  believed  to  be  wrong.  He  was  de- 
termined not  to  employ  the  whole  power  of 
the  United  Slates  in  a  waragainsta  little  Power 
down  here  that  had  no  capacity  of  resistance. 
He  was  determined  not,  under  these  painful 
and  difficult  circumstances,  to  be  used  as  an 
instrument  in  the  hands  of  anybody,  or  any  set 
of  men  under  heaven,  to  carry  on  a  specula- 
tion which  he  believed  might  be  carried  on 
with  dishonor  to  the  Government  or  with  dis- 
grace to  himself  if  he  consented  to  be  con- 
cerned in  it.         " 

And  I  ask  you,  Senators,  to  weigh  his  con- 
duct; let  the  impartial  judgment  of  the  world 
look  this  statement  of  facts  in  the  face  and 
pronounce  upon  it  as  you  have  to  pronounce 
upon  this  impeachment!  and  when  you  come, 
in  the  cool  moments  of  calm  deliberation,  to 
look  over  the  President's  conduct  and  these 
articles  of  impeachment  that  are  preferred 
against  him,  I  tliink  you  will  find  that,  like  the 
grave  charge  which  was  presented  by  the  hon- 
orable Manager  the  day  before  yesterday,  these 
charges  vanish  away,  • 

"And.  like  the  baselfiBS  fabric  of  a,  viaion, 
Leavu  not  a  rack  behind." 
Such,  I  trust.  Senators,  will  be  the  result; 
such,  I  trust,  will  be  the  conclusion  of  this 
trial ;  and,  although  the  President  is  now  pass- 
ing ihrough  the  fiery  furnace,  although  now 
every  act  and  every  motive  of  bis  public  life  is 
being  investigated,  yet  he  fears  it  not.  He 
challenges  the  utmost  scrutiny ;  he  challenges 
the  strongest  investigation  that  may  he  made 
into  his  conduct;  and  while,  as  I  said  yester- 
day, he  hurls  no  defiance  at  the  Senate,  and 
does  not  authorize  me  to  say  one  word  that 
will  be  offensive  to  his  judges,  yet  he  defies  his 
enemies  now  as  ho  has  always  defied  them; 
the  purity  and  honesty  of 
id  of  his  own  principles  to 

.         .  ^..     .;  this   charge,  as  he   does 

against  every  other  of  the  chaives  that  have 
been  preferred..  No,  Senators,  instead  of  this 
being  a  matter  of  accusation  against  the  Pres- 
ident of  the  United  States,  in  the  view  which 
I  entertain  of  it,  and  in  the  view  which  I  think 
every  honorable  and  high-minded  man  will 
entertain  of  it,  it  will  elevate  bim  a  head  and 
shoulders  taller  than  he  ever  stood  before  in 
the  estimation  of  his  friends;  and  it  will  be 
regarded  as  one  of  the  proudest  and  noblest 
acts  of  his  life  that  he  could  not  be  coaxed  or 
driven  to  do  what  be  believed  to  be  a  wrong  in 
the  name  of  the  Government  of  the  United 
States.  This  is  preferred  here  as  if  the  Presi- 
dent had  done  some  wrong  to  Judge  Black. 
What  wrong  did  he  do?  How  did  any  pollu- 
tion result  from  Judge  Black's  contact  with 
him  as  counsel?  Did  he  discard  Judge  Black 
and  tell  him  he  did  not  want  him  to  appear  as 
his  counsel  anj- more  in  the  cause?  No,  sir; 
it  was  upon  his  own  voluntary  motion  that  he 
withdrew  from  the  case.  If  the  President  of 
the  United  States  has  done  him  any  injury  the 


1  he  appeals 


shield   t 
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President  knows  it  not;  his  counsel  know  it 
.not;  and  I  leave  it  to  the  ^'udginent  of  the 


world  to  determine  upon  thia 

much  of  juatioB  there  is  in  the  »■ 

was  EO  Btron;;!;  made  against  him. 

Senators,  allow  me  to  call  your  attention  to 
another  paragraph  in  the  speech  of  the  lionor- 
able  Manager  who  last  addressed  you.  It  is 
not  my  purpose  or  intention  to  undertake  the 
duty  at  present  of  answering  at  length  that  abie 
and  carefully- prepared  argument  which  the 
honorable  Manager  lias  made.  I  must  leave 
the  notice  of  it  to  those  who  are  to  follow  me 
in  the  argument  on  the  side  of  the  President. 
But  there  is  another  paragraph  which  reads  in 


n^tyofthcbjll,  and  bavinncoveredhim- 

self  and  them  with  public  odinm  by  its  announce- 
ment, be  now  VBonU  thsii  opinions,  sitorted  bv 
power  and  Riven  in  sabaerrienc;.  that  the  law  itself 
may  he  violated  with  impimitr. 

Tou  remember  how  elegantly  the  honorable 
gentienian  introduced  the  dialogue  between 
Hamlet  and  Polonius,  when  speaking  upon 
thia  subject,  and  you  may  remember  that  he 
goes  on  and  says: 

"Thia.  saya  tho  Freaident.  ia  the  exercisii  of  my 
constitutional  right  to  the  opinion  of  my  Cabinet. 
I.  says  the  Pieaiaent,  am  roapouBiblafor  my  Cabinet. 
Yes,  the  President  is  responsible  for  the  opiniona 

manded,  and  give  it  in  fear  and  trembling  Icet  tbey 
be  at  oDCe  dspfived  of  Ibeir  places.  This  is  tbe 
Fiesldent's  idea  ota  Cabinet,  but  it  b  an  idea  not  in 
harmony  with  the  theory  of  the  Constitution." 

And  in  another  place,  I  believe,  the  gentle- 
man spoke  of  the  members  of  the  Cabinet 
■  being  serfs : 

"It  waa  theadviee  of  aerfa  to  their  lord,  of  servants 
to  their  master,  of  slaves  to  their  owner." 

I  desire,  SenatorSj  to  refresh  your  recollec- 


which  was  put  in  evidence  upon  the  side  of 
■  the  prosecution,  the  famous  message  dated 
December  12, 18G7 ;  and  lest  I  should  forget  to 
present  the  idea  to  your  consideration,  I  wish 

well  as  in  reference  to  all  other  documenU 
signed  by  the  President  of  the  United  States 
which  they  have  introduced  upon  the  other 
side  as  evidence  a^inst  him,  that  if  any  rnle 
of  law  is  to  obtain  in  this  high  and  honorable 
tribunal,  when  they  put  these  documents  in 
evidence  before  the  Senate  they  make  them,  so 
to  speak,  their  witnesses,  and  they  cannot  dis- 
credit them.  They  have  not  undertaken  to  dis- 
credit them  at  all.  When  we  offered  to  intro- 
duce the  members  of  the  Cabinet  as  witnesses 
to  prove  certain  statements  which  were  made 
by  the  President  in  tliese  messages,  the  Senate 
refused  to  do  so,  and  while  at  the  moment  I 
regretted  the  decision  of  the  Senate,  yet  upon 
sober  second  thought  I  was  inclined  to  the 
opinion  tliat  the  Senate  had  probably  settled 
the  riuestion  exactly  right,  that  it  was  unneces- 
sary for  ns  to  introdnce  the  members  of  the 


Cabinet,  unnecessary  for  us  to  introduce  their 
testimony  to  sustain  tliese  statements,  when 
these  statements  are  not  impugned  in  the  slight- 
est degree  by  any  evidence  which  is  offered  by 
the  other  aide.  What  does  the  President  say 
in  that  message  7  I  read  from  page  138  of  the 
record  irfthe  trial; 

"  Thia  was  not  the  first  oooaaion  in  which  Mr.  Stan- 
ton, in  disebarge  at  a  public  duty,  was  called  upon  to 
conaider  the  provisions  of  that  law.  That  tenare-of- 
offioe  law  did  not  paea  irithout  noUoo.  Like  other 
acts,  it  was  gent  to  the  Proaident  for  approval.  As 
is  my  custom,  I  anbrnitted  its  oonsideration  to  my 
Cabinet  for  tbeir  advice  upon  the  quoation  whether 

of  constitutional  iaw,  inwhieblwonMof  eonraerely 
moat  upon  the  opinion  of  the  Attorney  General  ana 
ofMr.Stauton.whohadonoebeenAttomeyGeDcral." 

Now,  you  see,  to  use  the  elegant  word  of  the 
honorable  Manager  on  the  other  side,  he  calls 
these  serfs  around  him  to  see  what  these  ser^ 
wilisay  in  reference  to  the  constitutionality  of 
the  law  which  he  has  under  consideration: 

"Grery  member  of  my  Cabinet  advised  me  that 
the  proposed  law  was  uneonBtitutioHal.  All  spoke 
without  doubtorreservation:  butMr.  StRnton'Bcon- 
demnation  ot  the  law  was  (ha  moat  elaborate  and 
cmphatio.  He  referred  to  the  oonaUtutional  pro- 
viaiona,  the  debatea  in  Congrasa,  espeeially  to  the 
speech  of  Mr.  Buchanan  when  a  Senator,  to  the  d»- 
"■""—'  "fthe  Supreme  Court,  and  to  the  uaace  from 
up  oftbe  Qovemment  through  ei 


oessive  Administration,  all  eODBUm^  to  eatablisQ 
tbe  right  of  removal  as  vested  by  the  Constitution  in 


biaoi 


Preudent,    To  all  theae  he  added  the  weight  of 


1  deliberati 


judsmi... 

.;  to  defend  tbe  I 


d  advi! 


from  usurpation,  and  to  veto  the  law." 

There  is  in  the  "plain,  unvarnished"  state- 
ment of  the  Pre^dent  of  the  United  States, 
uncontradicted  by  any  witnesses  called  here,  a 
statement  that  we  offered  to  verify  by  the  in- 
troduction of  the  members  of  the  Cabinet  as 
witnesses.  We  offered  to  prove  eveiy  word, 
at  least  the  substance  of  every  word  that  is 
contained  in  that  paragraph  of  the  message, 
and  had  the  members  of  the  Cabinet  here,  and 
were  ready  and  willing  to  put  them  upon  oath ; 
but  their  testimony  was  not  admitted;  and  so, 
in  view  of  the  two  things,  first  that  iJiis  mes- 
sage was  offered  in  evidenoe  upon  the  side  of 
the  prosecution,  and  second  that  we  offered  to 
prove  the  truth  of  tbe  statements  contained 
here,  I  assume  as  an  indisputable  fact  in  the 
case  that  Mr.  Stanton,  about  whom  the  whole 
world  seems  to  be  set  on  fire  now,  did  give  to 
the  President  the  advice  that  this  civil-tenure 
bill,  about  which  such  a  great  cry  has  been 
raised  in  the  laud,  was  an  unconstitutional  law. 
and  that  it  was  his  duty  to  veto  it.  While  1 
never  saw  Mr.  Stanton  to  my  knowledge,  and 
have  no  sort  of  personal  acquaintance  with 
him,  I  think  that  if  I  were  in  his  place  I 
should  exclaim  as  somebody  exclaimed — Ifor- 
gct  who  it  was,  but  I  know  these  honorable 
Senators  will  remember  it  a  great  deal  better 
than  I  do — "Save  me  from  my  friends,  and  I 
will  take  care  of  niy  enemies."  I  think  if  ever 
a  man  on  the  face  of  the  earth  had  reason  to 
exclaim  "Save me  frommy  friends,"  Mr.  Stan- 
ton has  reason  to  exclaim  "  Save  me  from  the 
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description  which  ia  given  liore  of  a  Cabinet 
officer,  and  of  tbe  mean,  low,  debasing;,  mer- 
cenary motive  by  which  a  CabiQct  officer  is 
supposed  to  act.'  Bat  this  is  a  sort  of  family 
^narre],  and  I  shall  not  uudertake  to  interfere 

One  otjierthing  in  this  connection  abont  Mr. 
Stanton.  Mr.  Stanton  as  one  of  the  Presi- 
dent's Cabinet  advised  him  to  veto  the  civil 
te sure- of- office  bill;  but  before  Mr.  Johnson 
became  President  Mr.  Stanton  placed  oa  record 
an  opinion  which  I  think  it  proper  for  me  to 
read  under  existing  circumstances;  and  it  is 
an  opinion  which  does  not  stand  in  the  cate- 
gory of  the  action  of  Mr.  Stanton  as  one  of 
the  meinbets  of  President  Johnson's  Cabinet. 
On  the  3d  of  March,  1866,  Mr.  Stanton  ad- 
dressed the  following  letter  to  "His  Excellency 
Andrew  Johnaon,  Vice  President-elect;" 

Washinqton  City,  llai-eh  3,  isfe. 
Sm:  This  Dcpartiaont  hiu9  accepted  foarieaigna- 
Uon  oa  brigadier  general  and  miUtiiry  goveraoi:  of 

Pormit  me  on  this  oocoaion  to  render  to^  you  the 

able  services  during  the  eventlul  period  tbiough 
'"'  '  icoiBod  the  high  (lusta  committed 


to  your  cbivMie'. 

In  one  of  the  darKeat  hoars  of  the  ere „„.- 

for  national  exiatenee  against  rebellioae  foes  tbe 


the  comparatively  safe  and  eosv  duties  of  ei 
position  of  peraon^  toil  and  di 


■Ileled  trial,  on  til  recent  evonts  have  bronght  aafctj' 
and  deliveiBnoetoyoni  State  and  to  the  integrity  of 
that  caDsUtutianol  Unioafor  wbioh  ran  bo  long  and 
Eo  esllontly  periled  all  that  la  dear  to  man  on  earth. 


called  bv  the  people  of  the  United  States  i 

cere  wish  of  o-io  who,  in  every  offleiol  and  poraoDnl 

the  Government  and  tbe  honor  ond  esteem  of  your 
fellow-eitiiena.  EDWIN  M.  STANTON; 

Seei-etamo/  War. 
His  Exeellency  AHCRiiir  Johnson. 


Yi0C  i^ei 

Mr.  Chief  Justice  and  Senators,  bnt  three 
short  years  have  elapsed  since  that  letter  of 
indorsement  was  written  by  Mr.  Secretary 
Stanton  to  tbe  present  President  of  the  United 
States ;  and  I  read  it  for  a  twofold  purpose : 
,  first,  to  show  that  when  I  spoke  to  you  yester- 
day in  regard  to  the  services  of  the  President 
of  the  United  States  in  behalf  of  the  Union  I 
did  speali  the  words  of  truth  and  soberness, 
and  1  show  you,  out  of  the  mouth  of  Mr.  Stan- 
tonhimself,  that  he  deserved  all  the  encomiums 
which  I  endeavored  to  pass  upon  him  in  the 
progress  of  my  remarks  yesterday  for  his  faith- 
i'ul  devotion  to  the  Union  and  lor  having  ex- 

Kosed  himself  in  the  hour  of  danger  in  its 
ehalf;  and,  second,  to  show  that  in  three 
short  years  it  is  scarcely  possible,  in  the  nature 
of  things,  thnt  the  President  of  the  United 
States  ^lonld  be  so  suddenly  changed  as  they 
insist  he  is  in  behalf  of  the  prosecution.  It  is 
hardly  conceivable  that  in  a  period  of  three 


short  years  a  gentleman  of  whom  the  Secre- 
tary of  War  spoke  in  the  highest  terms  of  com-, 
mendfttion  which  I  have  read  should  become 
the  monster,  tbe  tyrant,  the  usurper,  the  wicked 
man  that  he  is  represented  to  be  upon  the 
other  side.  Mr.  Stanton  rifns  through  this 
whole  trial ;  hia  name  is  almost  everywhere. 
Mr.  Stanton's  name  is,  at  least,  substantially 
embodied  in  the  charges  that  are  contained  in 
these  articles.  Here  you  have  Mr.  Stanton  in 
two  positions  indorsing  the  President  of  the 
United  States :  first,  when  he  ceased  to  hold 
the  office  of  military  governor  of  Tennessee 
and  was  elevated  to  the  high  position  of  Vice 
President-elect,  yon  have  him  saying — 

That  yoninaif  be  spared  to  enjoi'tbe  neiibonora 


rform 


high  dut 


called  by  tbe  people  of  tbe  United  Stotea  is  the  sin- 
relation  baa  found  you  worthy  of  the  confiSenee  of 

That  is  Mr.  Stanton's  indorsement  in  1865 : 
and  then  yon  have  Mr.  Stanton's  act  as  one  ot 
the  President's  advisers  when  the  civil  tenure 
bill  was  passed  in  Febrnary,  X867.  You  have 
hira  then  indorsing  the  action  of  the  President 
in  both  forms  up  to  the  time  that  tbe  civil  ten- 
ure bill  was  passed ;  and  if  a  diSerence  of 
opinion  afterward  grew  up  between  them,  if 
unkind  feelings  existed  between  them,  if  there 
was  a  loss  of  confidence  on  the  part  of  the 
President,  and  if  their  relations  toward  each 
became  less  harmonious  than  they  had  been 
before,  ail  that  I  have  to  say  about  it  is  that  it 
furnishesnogroundofimpeachmentthatshonld 
in  the  slightest  degree  affect  his  character  oc 
his  motives. 

There  is  one  other  thing,  before  I  come  to 
the  consideration  in  detail  of  the  various  ar- 
ticles of  impeachment,  that  I  desire.  Senators, 
to  call  your  attention  to,  and  that  is  to  this 
same  proceeding  which  was  had  in  the  Honse 
of  Representatives  upon  the  subject  of  im- 
peachment. 1  know  not  how  it  has  struck  the 
miuds  of  Senators ;  I  know  not  how  it  has 
impressed  the  miuds  of  tbe  people  of  the 
United  Stales ;  but  one  of  the  strangest  anom- 
alies in  the  political  history  of  our  Govern- 
ment is  that  these  articles  of  impeachment 
should  have  been  gotten  up  against  the  Presi- 
dent of  the  Unitea  States  after  twelvemonths' 
examination,  and  that  some  of  the  leading 
charges  M;ainst  him,  of  which  I  will  speak  after 
awhile,  should  be  founded  upon  acts  which 
were  done  in  reference  to  the  Thirty-Ninth 
Congress.  If  the  President  of  the  United 
States  is  the  guilty  culprit  that  they  represent 
him  to  be  on  the  other  side,  if  he  has  defamed 
and  slandered  Congress,  if  he  has  done  acts 
which  are  worthy  of  impeachment,  is  it  not 
passing  strange  that  the  Thirty-Ninth  Congress 
took  no  notice  of  them,  and  that  after  that 
Congress  is  defunct,  after  it  has  passed  out  of 
existence,  after  its  name  and  its  memory  have 
gone  into  history,  another  Congress  should  take 
up  offenses  against  that  Congress  and  make 
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.ee  in  the 

the  J  had  a  even- 

le  was  this : 

calculated^  if  not 

■nt  of  the  United 
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-them  matter  of  grave  accusation  agaiiiat  the 
Preaident  of  the  United  States?  I  will  read 
one  of  the  charges  inveatigat^d  by  that  Con- 
gress. Tliie  is  rather  by  anticipation  and  a 
little  out  of  the  order  that  I  had  deeigned ;  but 
aa  I  haye  the  book  before  mo  I  will  read  it  now. 
One  of  tlie  grounds  of  aec 
Eented  against  him  bj  the 
House  of  Kepresentativea — an 
teen  of  them— the  last  of  the 
"That  he  has  baen  giiilty  of  ac 
intended,  to  subvert  the  flovamii 

States,  by  denj-log  that  the  Thii..   

vne  a  constitutional  body,  and  fostering  i-  ... — 

disaSectioD  and  disobedience  to  the  law  and  rebol- 

speeehes,  to  bring  it  into 'odium  and  <;oDte*nipt." 

I  have  in  my  possession  the  actual  vote 
which  was  taken  in  the  House  of  Representa- 
tives upon  the  subject.  Mj  memory  may  fail 
me;  I  may  have  been  misinformed  about  it; 
bat  I  have  been  informed  and  believe,  and  jou 
know  much  better  than  I  do  how  the  fact  is, 
thattheHouseof  Eepreaentalives,  by  a  consid- 
erable majority;  refused  to  entertain  these 
accusations  as  ground  of  impeachment  against 
the  Presidentof  the  United  States  by  a  solemn 
vote.  And  if  there  were  any  law  in  this  tribu- 
nal (and  the  gentlemen  saythere  is  not  unless 
it  be  that  mysterious  and  wonderful  law  of 
Parliament  which  they  rely  upon,  and  which 
after  all  the  definitions  they  give  to  it  amounts 
at  last  to  no  law  at  all]  or  any  application  by 
analogy  of  the  principles  of  law,  I  would  avafl 
myself  of  the  doctrine  of  estoppel  which  was 
BO  learnedly  insisted  upon  by  one  of  the  honor- 
able Managers  on  the  other  side,  and  I  would 
insist,  with  all  due  deference  and  respect,  that 
thoHouseof  Kepresentativ  os,  after  having  voted 
down  this  charge  that  the  President  of  the 
United  States  had  slandered  and  maligned  the 
Thirty- Ninth  Congress,  was  estopped  from 
making  any  accusation  of  that  kind  against 
the  President  now. 

But  I  hope  I  may  say  without  offense,  and 
before  proceeding  to  notice  some  of  the  charges 


Bitting  as  a  judicial  tribunal,  can  look  to  the 
circumstances  under  which  these  charges  are 
preferred  without  any  disrespect  whatever  to  the 
House  0^  Representatiyes ;  and  when  you  come 
to  look  at  the  circumstaneesunder  which  these 
charges  were  preferred,  afler  the  President  of 
the  United  States  had  been  virtually  acquitted 
in  the  House  of  Representatives,  jou  have  at 
least  evidence  that  it  was  done  without  any 
great  amount  of  deliberation  in  the  House,  pos- 
sibly under  the  influence  of  that  excitement 
which  legislative  assemblies  as  well  as  individ- 
uals arc  liable  to ;  and  that  very  circumstance, 
without  imputing  any  wrong  or  improper  mo- 
tive to  the  House  of  Kepresentatives,  is  one  to 
which  I  maintain  that  this  Senate,  this  assem- 
bly of  grave  and  reverend  seniors,  who  are  im- 
paneled, as  it  were,  here  under  the  Constitu- 
tion to  try  these  articles  of  impeachment,  may 


look,  and  may  look  with  j  ropriety — for  they 
do  not  come  oelore  yo  1  Senator')  hke  those 
articles  which  were  preferred  against  W  arren 
Hastings  in  England  and  wh  thwere  the  sub- 
ject of  long  and  earneat  debate  in  the  House 
of  Commons  before  they  were  presented.  They 
were  prepared  in  hot  haste  after  the  President 
had  removed  Mr.  Stanton ;  they  were  passed 
upon  very  brief  debate  in  the  House  of  Repre- 
sentatives, and  thus  they  come  here.  If  the 
House  has  acted,  as  I  hope  it  has,  hastily.  Sen- 
ators, it  is  your  province  and  your  duty,  as  I 
maintain  most  respectfully,  to  look  to  that 
fact,  and  not  to  give  the  same  importance  to 
accusations  made  under  such  circumstances  as 
you  would  to  those  which  were  made  under 
more  careful  deliberation,  and  especially  when 
the  House  of  Representatives,  but  a  very  short 
time  before,  had  acquitted  the  President  of  a 
large  number  of  the  charges  which  were  pre- 
ferred against  him  in  the  able  and  ingenious 
report  presented  by  its  Judiciary  Committee. 
Surely,  under  these  circumstances,  it  will  be 
no  disparagement  of  the  House,  it  will  be  no 
disparagement  to  you  to  look  to  the  fact  that 
these  charges  were  hastily  presented,  and  if, 
upon  sober  review  here,  you  should  believe 
that  these  charges  come  to  you  in  at  least  a 
questionable  shape,  so  far  as  the  swift  circum- 
stances nnder  which  they  were  adopted  are 
concerned,  it  will  be  no  reflection  upon  the 
House  any  more  than  it  would  upon  an  indi- 
vidual. I  trust  that,  as  the  House  of  Repre- 
sentatives is  composed  of  men,  at  least  men  of 
fiegh  and  blood  like  yourselves,  it  will  be  no 
disparagement  to  them  to  say  that  even  a  House 
of  Representatives,  composed  of  honorable 
men,  acting  under  the  impulses  of  feeling,  and 
acting  hastily  and  without  any  great  amount 
of  deliberation,  acting,  as  it  were,  in  passion, 
may  do  a  thing  which,  upon  "sober  second 
thought,"  they  would  not  do  over  again.  We 
all  know  human  nature  well  enough,  at  least 
in  our  own  persons  and  in  our  own  characters, 
to  know  that  when  we  act  in  passion,  when  we 
act  in  haste,  when  we  act  in  excitement,  we 
are  apt  to  do  things  which,  upon  reflection,  we 
have  reason  to  regret ;  and  those  actions,  while 
they  are  in  a  great  measure  excusable,  on  ac- 
count of  the  haste  and  passion  in  which  they 
are  committed,  are  yet  actions  which  do  not 
command  the  same  power  and  influence  in 
society  that  they  would  do  if  they  wtre  the 
result  of  grave  and  careful  and  dehberate  and 
mature  consideration. 

Now,  Senators,  I  shall  have  to  call  your 
attention  to  the  articles  of  impeachment  some- 
what in  detail ;  and  though  it  is  rather  a  dis- 
agreeable duty  to  tread  this  mill-horse  round, 
to  go  to  these  articles  of  impeachment  and 
take  them  up  one  by  one  and  make  brief  com- 
ments on  them,  as  it  is  my  purpose  to  do; 
though  I  know  that  the  subject  is  becoming 
stale  and  weary,  not  only  to  the  Senate,  but  to 
those  who  are  gathered  around  to  hear  this  in- 
vestigation ;  yet  I  cannot,  in  accordance  with 
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my  scQEe  of  dutj  in  tlusciLse,  take  my  seat  atitil 
I  offer  some  conBiderationa  to  the  Senate  on 
each  one  of  the  articles  of  impeachment.  Al- 
though it  must  uecesanrily  be  to  some  extent 
a  tedious  business,  yet  I  do  so  because,  Se 
ators,  if  you  follow  the  precedents  which  i 
have  had  in  other  cases,  you  will  be  rei^uired 
to  Tote  upon  each  one  of  the  articled  of  in 

Seachment  separately,  and  jou  will  have  I 
jrm  your  judgment  and  opinion  upon  each  i 
a  separate  way. 

In  regard  to  the  first  article  of  impeachment 
it  may  not  be  out  of  place  to  look  to  that  arti- 
cle as  it  is  presented,  and  (o  state  very  briefly 
the  article  itself  and  the  answer  to  it.  I  do 
not  propose  to  go  through  all  the  Terbiage  of 
that  article,  nor  to  repeat  in  detail  all  the 
fecta  stated  in  the  answer;  but  the  article 
charges  in  substance  that  on  the  21st  of  Feb- 
ruary, 1868,  the  President  unlawfully  issued 
an  order  for  the  removal  of  Edwin  M.  Stan- 
ton, without  saying  anything  in  this  part  of 
the  article  about  the  Senate  being  or  not  being 
in  ses^on.  It  alleges  that  on  the  12th  of 
Augast,  1867,  during  the  recess  of  the  Senate, 
be  suspended  Mr.  Stanton ;  that  on  the  12th 
of  December,  1867,  and  within  twenty  days 
ailer  the  meeting  of  the  Senate,  he  reported 
the  suspension  and  his  reasons,  asd  that  the 
Senate  refused  to  concur  in  the  suspension ; 
that  Stanton,  by  virtue  of  the  act  "regulating 
the  tenure  of  certwn  civil  offices,"  forthwith 
resumed  the  office;  and  that  on  the  21st  of 
February,  1808,  the  President  issued  the  order 
of  removal  to  Stanton,  and  that  this  was  do,ne, 
first,  in  violation  of  tie  "act  regulating  *the 
tenure  of  certain  civil  offices,"  passed  March 
2,  1867;  and  second,  in  violation  of  the  Con- 
atitution,  and  without  the  consent  of  the  Sen- 
ate, then  in  session ;  and  that  it  was  a  high 
misderaeauor  in  office. 

Without  going  into  all  the  details  the  answer 
substantially  states  that  Mr.  Stanton  was  ap- 
pointed Secretary  during  pleasure  by  Mr.  Lin- 
coln on  the  15th  of  January,  1802  ;  that  the 
office  was  created  by  the  act  passed  on  the  7th 
of  August,  1789 ;  that  Stanton  became  one  of 
the  advisers  of  the  President  and  subject  to 
bis  general  control ;  that  the  respondent  suc- 
ceeded to  the  Presidency  on  the  15th  of  April, 
186S,  and  Mr.  Stanton  continued  to  hold  the 
office;  that  the  respondent  being  satisfied  that 
he  could  not  let  Mr.  Stanton  co:itinue  in  office 
without  detriment  to  the  public  interest  he 
decided  to  suspend  him  on  the  6th  of  August, 
1867.  Theinvitation  to  Mr,  Stanton  to  resign 
hisoffice  is  set  outin  the  answer ;  also  his  reply 
declining  to  do  so.  It  is  further  stated  that  the 
respondentrequiredand  acted  upon  the  opinion 
as  to  the  civil  tenure-of-office  act  of  each  princi- 
pal officer  of  the  Executive  Departments ;  that 
this  action  was  made  known  to  the  Senate 
on  the  2d  of  March,  1867 ;  that  although  be 
believed  the  tenure-of- office  act  was  void  the 
respondent,  in  his  capacity  as  President,  formed 
the  opinion  that  St^tou's  case  was  in  fact  by 


the  first  section  ;  that  notwithstanding  respond- 
ent's opinion  on  that  subject,  he  was  anxious 
that  Stanton's  removal  should  be  acquiesced 
in  by  the  Senate  or  that  the  question  should  be 
judicially  determined;  that  the  right  of  sus- 
pension is  provided  for  by  the  tenure- of- office 
law  in  the  second  section,  and  that  Mr.  Stanton 
was  not  suspended  until  the  next  meeting  or 
action  of  the  Senate,  but  indefinitely  and  at 
the  President's  pleasure;  that  a  vacancy  thus 
existing  General  Thomas  was  appointed  ad 
interm  under  the  act  of  13th  February,  1795 ; 
that  the  purpose  to  obtain  a  judicial  decision 
was  made  known  at  or  near  tbe  daf«  of  this 
order ;  that,  notintendingto  abandon  bis  rights 
as  President,  butanxious  to  avoid  any  question, 
the  respondent  did  send  his  message  to  the 
Senate  on  the  12th  of  December,  1867 ;  that 
his  hopes  not  being  realized,  the  respondent, 
in  order  to  raise  the  question  for  judicial  de- 
cision, and  to  that  end  only,  issued  the  order 
removing  Stanton  and  appointing  Thomas  ad 
inUrim.  on  the  21st  of  February,  18li8.  There 
is  besides  ananswer  to  each  specific  allegation. 
Now,  Senators,  allow  me  to  present  one 
thought  before  entering  upon  the  consideration 
of  this  first  article,  whicn,  as  I  conceive,  is 
applicable  to  all  the  articles ;  indeed,  much 
of  what  we  have  to  say  upon  tlie  first  article 
applies  to  all  the  other  articles,  and  it  involves 

sider  them  In  detail,  but  I  shall  endeavor,  as 
far  as  I  can  possibly  do  so,  to  avoid  such  rep- 
etition. 

Ail  the  articles  of  impeachment,  or  nearly 
all  of  them,  charge  a  removal.  One  of  the 
Managers  spoke  a  good  deal,  and  very  much 
to  the  purpose,  upon  the  subject  of  technical 
law.  I  did  not  understand  the  gentleman  as 
making  any  objection  to  it.  He  regarded  it  as 
a  proper  means  of  enforcing  the  rights  of  par- 
ties and  as  a  legitimate  portion  of  legal  science. 
Well,  although  I  know  tliat  technical  rules  are 
not  to  be  observed  in  this  Senate,  if  you  fol- 
low the  precedents  of  trials  of  impeachment 
which  we  have  already  had  in  the  United 
States,  and  especially  if  you  follow  the  decis- 
ions in  the  British  Parliament,  yet  there  ought 
to  be  something  at  least  substantial  in  the  arti- 
cles that  are  preferred  against  a  man.  Now, 
what  is  it  that  is  provided  for  by  the  civil-ten- 
ure bill?  Before  I  come  to  consider  that  bill 
at  all  in  its  details,  let  me  ask  what  is  provided 
for  there?  It  is  the  removal  of  a  person:  and 
that  is  the  thing  which  is  charged  in  each  one 
of  what  I  may,  for  want  of  a  better  word,  call 
the  counts  oi  this  indictment,  each  one  of  the 
articles  that  is  preferred  here.  Senators,  if 
you  follow  the  law  and  the  rules  of  law  that 
have  been  adopted  in  other  cases,  if  at  any 
rate  you  look  to  them  as  being  a  guide  to  some 
extent,  although  not  binding  and  obligatory  to 
all  intents  and  purposes  as  judicial  decisions, 
what  is  a  famihar  rule  of  law?  There  is  not 
a  judge  or  a  lawyer  in  tliia  Senate  who  does 
not  know  that  in  every  law-book  which  has 
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been  written  in  two  handred  years  a  distinction 
is  taken  feetweea  a  crime  and  an  attempt  to 
commit  B,  crime.  Tlie.  distinction  is  jtist  as 
broad  and  aa  wide  as  Pennsylvania,  avenue, 
According  to  siatutory  regulations  almost 
everywhere,  and  even  according  to  the  common 
law,  murder  is  one  thing,  an  attempt  to  com- 
mit murder  is  another  and  a  different  tbina. 
Burglary  is  one  thing ;  an  attempt  to  commit 
that  offense  is  another  and  a  different  thing. 

Now,  I  ask,  and  I  ask  in  all  earnestness,  of 
this  Senate  as  lawyers  and  judges,  when  these 
articles  of  impeachment  charge  the  President 
with  the  removal  of  Mr.  Stanton  is  it  not  a 
solecism  in  language  that  they  should  ask 
this  Senate  on  their  oaths  to  say  that  the  Pres- 
ident of  the  United  States  is  guilty  of  a  viola- 
tion of  the  civil-tenure  bill,  or  guilty  of  either 
of  the  offenses  that  are  charged  here?  That 
there  was  an  attempt  to  remove  there  is  no 
sort  of  question ;  but  if  the  doctrine  contended 


law,  as  they  insist  it  is,  if  the  President  has  no 
power  to  remove  except  on  the  advice  aind  con- 
sent of  the  Senate  of  the  United  States,  then, 
Senators,  I  ask  you  how  is  it  that  he  can  be 
fonnd  guilty  of  removing  Mr.  Stanton  from 
office,  taking  the  premises  of  the  honorable 
gentlemen  to  be  correct,  when  there  waa  no 
removal  at  all!  If  their  doctrine  be  the  true 
doctrine,  there  was  no  removal  from  office  at 
all ;  you  do  not  bring  it  within  the  civil-tenure 
bill  unless  you  have  a  case  of  removal,  and  even 
under  the  civil-tenure  bill  it  is  not  a  case  of 
remov^;  but  if  either  constraotion  be  the  true 
one  it  IB  a  case  of  an  attempt  to  remove  a  per- 
son from  office;  sq  that  it  seems  to  me  it  is 
utterly  impossible  for  the  honorable  Managers 
to  escape  the  dilemma  in  which  the  nature  of 
their  accusation  places  them. 

Upon  the  first  article,  Mr.  Chief  Justice  and 
Senators,  I  desire  to  maintain  briefly  three 
propositions. 

First.  Thattbetennre-of-officebiJlianncon- 
stitational  and  void.  Gentlemen  have  intimated 
a  doubt  whether  the  Senate  ought  to  hear  any 
argument  upon  that  subject,  but  for  the  reasons 
indicated  yesterday  that  a  court  at  ntsipHus 
would  hear  an  argument  on  a  rule  for  a  new  trial, . 
or  that  a  chancery  court  will  allow  a  bill  of 
review  on  a  petition  for  a  rehearing,  while  I 
do  not  intend  to  argue  the  Question  at  any 

freat  length,  I  respectfully  ask  the  Senate  to 
ear  what  we  have  to  say  on  this  subject,  aa  it 
is  material  and  important  to  our  defense. 

Secmd.  That  it  the  civil-tenure  bill  is  not 
constitutional,  it  does  not  embrace  such 
as  the  removal  of  Mr.  Stanton. 

Third.  ■' 

erroneous, 

and  honest  motives,  and  is  not,  therefore,  guilty 
of  any  crime  or  misdemeanor. 
Upon  the  first  proposition  as  to  the 

tutionality  of  the  civil-tenure  act,  as  i. 

been  done  already  in  behalf  of  the  President 


of  the  United  States,  I  feel  myself  constrained 
to  remind  you  of  certain  things  which  occurred 
in  the  debate  of  1789.  Although  I  know  they 
are  familiar  probably  to  every  Senator  I  ad- 
dress, yet  I  regard  these  things  as  material  and 
important  to  our  defense,  and  at  the  expense 
Of  telling  "a  thrice-told  tale,"  and  of  weary- 
ing the  patience  of  the  honorable  Senate,  I 
must  ask  the  privilege  of  presenting  as  briefly 
as  I  can  the  Views  which  1  entertain  upon  that 

In  the  House  debate  which  occurred  on  the 
16tb  of  June,  1T89,  on  the  bill  to  establish  the 
Department  of  Foreign  Aflairs,  Mr.  White 
moved  to  strike  ont  the  words  "  to  be  remova- 
ble from  office  by  the  President  of  the  United 
States."  He  advocated  this  because  the  Sen- 
ate had  the  joint  power  of  appointment.  Hia 
views  were  sustained,  as  you  recollect,  in  that 
argument  byMessra.  Smith  of  South  Carolina, 
Huntington,  White,  Sherman,  Page,  Jackson, 
Gerry,  and  Livermore,  and  were  opposed  by 
Messrs.  Vining,  Madison,  Boudinot,  and  Ames, 
as  is  seen  in  Galea  &  Seaton's  Debates  in 
Congress,  old  series,  volume  one,  page  473  to 
C08.     Mr.  Madison  said  in  that  debate : 

"  rt  is  evidenUr  tho  intention  of  the  ConEtitudon 
.i._..i_  s_. ._.__.  _^[jmj[|j  be  responsible  for  tha 


le  officers  w 


to  Hid  hi 


sponsible  to  his  oountry." 

He  placed  the  discussion  mainly  on  the  con- 
stitutional provision  that — 

"  The  exeoutjve  power  shall  be  vested  in  the  Fred- 
imV'-ibid.,  481. 
Mr.  Sedgwick  swd ; 

"  If  expediency  is  at  all  to  be  considered,  gentle- 
men will  percoiTB  that  this "" ■■ ■' — 


u  the  pi 


,  of  the  Secretary  in  oorrespi 


ia  the 


in  the  reason  and  natnre  of  things,  is  dependent  on 
his  prinoipal  uid  appaiutal  merely  to  exeoate  aooh 
businessBS  isDonmiitted  to  the  charge  of  hie  Bupflnar. 
(for  the  buainesi,  I  contend,  is  sonnnitted  aolelT  to 
his  charge)  I  aay  it  would  be  abBUTa.  In  the  hitheet 
decrea,  to  contlnae  mch  penon  in  amoe  eontcair  to 
the  will  of  the  President,  who  it  reepflnsible  that  the 
business  be  ooDdncted  with  proprietv  and  for  the  BBn- 
eral  intereais  of  the  nation."—!  ifcoalet  tn  Omarai, 

In  that  same  debate  Mr.  Sedgwick  seems  to 
have  anticipated  j;ist«uch  a  state  of  affairs  aa 
existed  between  the  President  and  Mr.  Stan- 
ton. A  part  of  Mr.  Sedgwick's  remarks  is 
copied  in  one  of  the  President's  messages  to 
Congress ;  but  I  desire  to  read  the  whole  par- 
agraph from  which  the  Premdent  in  his  message 
took  the  extract  that  was  submitted  to  Con- 
gress. He  discussed  the  subject  in  an  admir- 
able and  unanswerable  manner.  And  when 
you  keep  it  in  mind,  as  has  been,  I  believe, 
already  stated  in  argument,  that  this  debate 
was  had  soon  after  the  adoption  of  the  Consti- 
tution, that  several  gentlemen  who  had  partici- 
pated inthe  formation  of  the  Constitution  were 
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members  of  Congress,  atid  among  them  Mr. 
Madison,  one  of  the  ablest  writers  who  ever 
wrote  upon  that  subject,  not  even  excepting 
Alexander  Hamilton  himself;  when  you  take 
it  into  consideration  that  this  discussion  was  at 
that  early  period  andhy  persona  who  were  oan- 
cemed  in  the  formation  of  the  CoDStitutio'n 
itself,  the  opinions  which  thej  expressed  are 
deserving  of  the  very  highest  oonsideration. 
And  if  there  be  anything  in  the  doctrine  of  tlie 
law  which  is  ajiplied  to  every  other  case  ;  if 
there  be  anything  in  the  idea  that  when  a  de- 
cision npon  a  legal  question  is  once  made  that 
decision  should  stand ;  if  there  be  anything  in 
the  doctrine  of  stare  decisis,  then.  Senators,  I 
m^ntain  that  an  opini on  which  so  far  as  I  know 
anything  of  our  history  as  a  Government  has 
never  been  seriously  controverted  at  any  time 
except  during  the  administration  of  Jackson, 
and  the  decision  of  which  at  t^at  time  was  in 
fevor  of  the  view  that  we  entertain  now,  is  to 
be  considered  as  entitled  to  respect.  If  an 
opinion  that  was  acquiesced  in  for  nearly  eighty 
years  is  not  an  authority  to  a  man  for  doing  an 
act,  then  I  can  conceive  of  nothing  that  is  suf- 
ficient authority. 

If,  according  to  the  English  law,  a  man  would 
be  j>rotected  in  an  action  as  to  real  property 
by  sixty  years'  possession,  if  according  to  the 
statute  law  of  the  State  in  which  I  reside  seven 
years'  adverse  possession  under  a  color  of  title 
would  give  him  an  absolute  title  to  his  tract 
of  land,  if  these  healing  statutes  which  have 
been  passed  from  time  to  time,  both  in  Eng- 
land and  in  our  own  country,  and  which  are 
intended  for  the  repose  of  society  to  secare 
titles  to  property,  are  administered  every  day, 
as  they  are,  I  presume,  in  all  the  coarta  of  the 
United  States,  why  may  we  not  argue,  and 
argue  with  propriety  before  theAmerican  Sen- 
ate, that  when  a  question  was  settled  eighty 
years  ago,  and  when  the  decision  was  never 
controserted  until  the  present  time  except  on 
the  occasion  to  which  I  have  referred,  the  con- 
clusion at  which  Congress  then  arrived  is  upon 
principle  binding  and  obligatory  upon  this 
Senate,  and  that  you  should  follow  it  upon  the 
same  principle  that  the  judges  are  in  the  habit 
of  following  judicial  determinations  la  regard 
to  the  rights  of  property  that  have  been  long 
acquiesced  in  and  have  become  rules  of  law. 

If  Mr,  Sedgwick  had  been  a  prophet,  if  he 
had  been  Daniel,  or  Isaiah,  or  Jeremiah,  or 
any  one  of  the  old  prophets,  and  had  under- 
taken to  describe  the  difference  between  the 
President  of  the  United  States  and  Mr.  Stan- 
ton, he  could  not  have  done  it  better  than  he 
has  done  in  the  language  which  I'am  about  to 
read  to  yoo : 

"The  Proaident  is  made  responsible,  and  slia1!  he 
not  judge  of  the  talents,  ability,  aad  integrity  of  bis 


sSrforb 


mtT  If  t 


itelied  BituBtlon  might  n 


Prctia 


mical  to  the 


There  Mr.  Stanton  looms  right  up  and  he  is 
the  very  man  that  this  political  prophet  had  in 
his  mind  when  he  was  making  this  argument 
before  the  House  of  Representatives ; 

•'  Or  EoppoBB  any  of  the  great  variety  of  cases  which 
would  be  good  cause  for  removal,  and  impress  the 
propriety  of  suchn  a  measure  stroaifiy  on  the  mind 
of  the  President,  iorfAo«(  a»i)0(iErev' ■ 


conduct 


unplfttion  of  tli 
ly  day,  what.  Ii 


and  charaeter,  day  by  di 

tbe  coneeqnenoe  if  tuaS 

If  they  ate  to  do  imything  iu  this 
iiime  they  are  to  deliberate,  becanEe 
ise  and  consent.  1/ihei/  are  to  ddib- 
ifm  between  the  c#cer  and  the  Presi- 


Tbey  are,  then,  to  inquire  into  the  causes  of  re- 
moval] the  President  moat  prodooe  his  testimony. 
How  ie  tbe  qnesiion  to  be  inveetinted?  Beoause.  I 
presume,  there  mnst  foe  some  raUonal  rule  for  con- 
duoting  tbis  business?  Is  the  President  to  be  sworn 
._!__.__.  .1 V  .._  (ruth  and  to  bring  forward  facta ; 


e  they  to 


identtobi 

Ifao,  this  check  is  not  of  Iholei 

And  then  Mr.  Sedgwick  ^ 
paragraph,  which  is  quoted  in 
which  Ihave  referred : 

"But,  if  proofbe  neeeasary,  what  is  then  the  oon- 
Bequence?    Why,  in  nine  cases  out  of  ten.  whore  the 

the  mm  onght  M  be  removed.tbe  effeet  cannot  be 

Srodneed,  becanse  it  ie  absolately  impossible  to  pro- 
aoe  the  ne^esaary  evidence.  Are  tbe  Senate  to  pro- 
ceed without  sviaenoe!  Some  Bentlemen  contend 
not,  ThsuthBobjeotwiilbetqat.  Skull aiita»,under 
Ikaie  smnHuConou,  B«  taddied  taKm  tie  PrendfU, 
who  baa  been  appointed  for  no  other  purpose  bnt  lo 
aid  the  President  inperformlngoertain  duties!  Shall 
ha  be  continued.  I  ask  aeain,  against  the  will  of 
the  President?  If  he  ia.where  la  tliereaponBibilily? 
Are  you  to  look  for  it  in  the  President,  who  baa  no 
control  over  the  officer,  no  power  to  remove  him  if 
he  flote  unfeelingly  or  nnfaithfully!  Without  yon 
mako  him  reaponsiblB,  you  weaken  and  destroy  the 
stren^h  and  beauty  of  your  system.  What  ia  to  be 
done  in  coses  which  can  only  be  known  from  a  long 
acguaintanoe  with  the  oonduet  of  an  officer?" 

Never  did  more  sensible  remarks  proceed 
from  the  lips  of  mortal  man  than  the  observa- 
tions which  I  have  read  in  your  hearing,  Sen- 
ators, and  which  are  just  as  descriptive  as  it 
is  possible  for  language  to  be  of  the  circum- 
stances under  which  the  removal  of  Mr.  Stan-  * 
ton  occurred.  This  is  extracted  from  the  same 
authority,  1  Debates  in  Congress,  old  series, 
page  643, 

Now,  I  ask  your  special  attention  to  the  next 
step.  Mr.  Benson,  of  New  York,  moved  to 
amend  by  inserting  in  place  of  the  words  "to 
be  removable  from  office  by  the  President  of 
the  United  States"  the  words  "that  the  chief 
clerk,  whenever  the  said  principal  officer  shall 
be  removed  from  office  hy  tie  President  of  the 
United  States,  as  in  any  other  case  of  vacancy, 
shall,  during  such  vacancy,  have  the  custody 
and  charge  of  all  records,  books,  and  papers." 
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Thia  was  carried  by  a  vote  of  yeag  30,  najs 
18.     (1  Debatea,  old  series.  COl,  602,  G03.) 

Mr.  Benson  now  moved  (page  GOi)  to  strike 
out  of  the  first  clause  the  words  "  to  be  re- 
movahle  by  the  President;"  which  was  car- 
ried—yeaa  81,  nayH  19. 

The  honorable  Manager  who  opened  the 
cause  made  an  argument,  as  I  remember — I 
shall  not  take  time  to  turn  to  it — that  this  de- 
bate occurred  in  Committee  of  the  Whole,  and 
that  what  transpired  in  the  House  is  not  shown 
in  any  report  of  the  debates.  If  that  be  so, 
does  It  in  the  slightest  degree  affect  the  force 
and  validity  of  the  argument  itself  7  Is  it  not 
to  be  presumed  that  the  very  same  men  who 
had  adopted  this  principle  in  Committee  of  the 
Whole  would,  when  they  came  to  act  in  the 
House  proper,  vote  nnderthesamevicwa  which 
liey  had  expressed  in  committee? 

Mr.  Benson  said  that  his  objection  to  the 
clause  arose  from  an  idea  that  the  power  of 
removal  by  the  President  hereafter  might  ap- 
pear to  be  exercised  by  a  legislative  grant  only, 
and  consequently  be  subjected  to  legislative 
instability,  when  he  was  well  satisfied  in  his 
own  mind  it  was  fised  by  a  fair  legislative  con- 
struction of  the  Constitution.     {Ibid.,  603.) 

Mr.  Madison's  reasons  for  sustaining  tie 
motion  to  strike  out  were,  "First,  altering  the 
mode  of  eipression  tends  to  give  Batlslaction 
to  those  gentlemen  who  think  it  not  an  object 
of  legislative  discretion;  and  second,  because 
the  amendment  already  agreed  to  fully  con- 
tains the  sense  of  this  House  upon  the  doc- 
trine of  the  Constitution,  and  tnercfore  the 
words  are  unnecessary  as  they  stand  here." 

Now,  indulge  mo,  if  you  please,  while  Icall 
your  attention  and  refresh  your  recollection 
by  the  remarks  of  Chancellor  Kent  upon  this 
general  subject.  He  quotes  the  following  words 
ftom  the  act  creating  the  Treasury  Depart- 
ment: "That  whenever  the  Secretary  shall 
be  removed  from  office  by  the  President  of 
the  United  States,  or  in  any  other  case  of 
vacancy,"  A;o.,and  says,  "Thia  amounted  to 
al»malative  coostrnction,"  &c.,  as  quoted  by 
the  President  in  his  message;  and  Kent 
Unues ; 

"This  question  has  never  boen  made  ths  BubJeot 


ssion.  and  the  c 


iDuedlo  rest  on  thi 
■  ■      of  C 


d  pmclice  of  the  Oovemment  sii 


loosB.  ineidl 
ftnd  the  sens 
thatdme," 

You  see,  from  these  remarks,  that  Chancel- 
lor Kent,  if  the  (jueation  had  been  presented 
to  him  as  an  original  qneation,  if  he  had  been 
called  upon  to  determine  it  as  a  judge,  would 
have  said  that  he  thought  this  construction 
rested  on  ground  altogether  too  loose  to  justly 
him  as  a  judge  in  giving  that  opinion ;  but 
what  does  he  say  as  to  the  effect  of  the  settle- 
ment thus  made  ?    He  says : 

i  firmly  and  detnitely 
^ommentanea,  p.  310. 

Part  of  (his  is  quoted  by  the  President,  part 


of  it  is  not;  but  I  read  y  u  tl  e  wh  lo  para 
graph.  Judge  Story,  in  h  C  mm  nt  n  a  ol 
ume  three,  section  fifteen  hu  d  ed  and  th  ty 
seven,  says: 

"  The  publio,  however,  acquiesced  in  thia  deci  Ion , 
and  it  ooQtinues,  perliQps,  tie  most  extraordinary 

conferred  by  implieatioo  on  tlie  Exeoutive  by  tha 
afaentof  a  bare  majority  of  Congic^e.  which  has  not 
been  qaesiioned  on  many  other  occasions," 

That  much  is  enacted  in  the  President's 
message.  But  what  does  Judge  Story  Say  fur- 
ther in  the  same  connection  and  in  the  same 
paragraph? 

■  istjealona  advoeatea  of  State  righta 

imbered  over  thie  vast  rcHcli  ofdia- 

,. 70  left  it  untouohsd  aa  Iho  neutral 

ground  of  controversy,  in  which  they  desired  to  reap 
no  harvest,  and  from  which  they  retired  witbout 
leaving  nny  protestations  of  title  or  oonteat," 

It  will  thus  be  seen  that  although  the  Fed- 
eralist opposed  the  power  of  removal,  Mr. 
Madison  and  Judge  Story  and  Chancellor 
Kent  regarded  it  as  firmly  settled  and  estab- 
lished j  and  now,  Senators,  ifauthorily  is  worth 
anything,  if  precedent  is  worth  anything,  if 
the  opinions  of  two  of  the  ableSt  judges  we 
ever  had  in  this  country  are  worth  anything,  I 
maintain  that  it  follows  inevitably  that  the  civil 
tenure  biU  is  nnconstitutional,  and  that  the 
President  waa  justified  in  exercising  his  veto 
power  against  it. 

Whether,  however,  that  view  of  the  case  bo 
correct  or  not,  there  is  still  another  view  of  it. 
If  the  President  were  wrong ;  if  he  were  erro- 
dy  advised  by  his  Cabinet ;  if  he  came  to 
.properconclusion;  if  the  viewwhichwaa 
taken  by  Congress  on  thia  anhject  were  the 
correct  view,  still  thia  argument  ia  pertinent 
and  appropriate  aa  to  the  question  of  intention, 
because,  as  I  have  already  said,  in  each  of 
these  articles  an  unlawful  intention  is  charged 
against  the  President  of  the  United  States  ; 
and  upon  whose  opinions,  I  respectfully  ask, 
could  this  Senate,  sitting  as  judges,  rely  with 
greater  confidence  than  upon  the  opinions 
of  two  of  the  most  eminent  jurists  that  olir 
country  has  ever  produced,  Kent  and  Story? 
They  are  names  Familiar  to  every  judge  and 
every  lawyer  in  the  United  States  as  house- 
hold words;  and  not  here  alone  are  these 
names  distinguished.  Ear  across  the  sea,  in 
Westminster  Hall,  in  that  country  from  whence 
we  borrowed  our  laws,  the  names  of  Kent  and 
Story  ore  almost  as  familiar  as  they  are  in  the 
Chamber  where  his  Honor  presides  aa  Chief 
Justice  of  the  United  States.  Their  works  are 
quoted  by  British  judges,  by  British  lawyers, 
and  by  text- writers,  and  no  two  names  in  Eng- 
lish or  American  jurisprudence  stand  higher 
than  the  names  of  these  two  distinguished  cit- 
izens of  our  country.  If  they  are  not  a  suffi- 
cient authority  to  settle  in  the  mind  of  the 
Senate,  as  they  probably  would  not  be  in  view 
of  your  action  hitherto  on  the  subject,  that  the 
law  is  unconstitutional,  yet  I  ask  you,  Sena- 
tors, if  the  advice  of  two  such  distinguished 
men.  as  these  might  not  well  guide  the  action 
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of  the  President  of  the  United  States,  and  re- 
lieve him  from  the  criminality  which  ia  im- 
puted to  him  in  these  articles  of  impeachment? 
I  hope  yon  will  allow  me,  Senators,  to  cal! 
your  attention  to  some  other  opinions  than 
these.  This  subject  of  appointments  to  and 
removals  I'rom  office  has  been  a  matter  of 
inveetigation  in  various  forma  by  Attorneys 
General  of  the  United  States.  The  learned 
Manager  who  opened  the  cause  was  well  aware 
of  this ;.  and  how  did  hemeetit?  Nobody  is 
more  astute  than  him  in  the  management  of  a 
cause.  I  will  do  him  the  justice  to  say  that, 
although  I  do  not  exactly  agree  with  him  in 
his  notions  about  decency  and  propriety  of 
speech,  I  have  not  seen  a  gentleman  in  my 
life  who  manages  a  cause  with  more  skill  and 
art  and  ability  than  he  has  managed  this  prose- 
cution from  the  very  oommencementof  it.  With 
that  astuteness  for  which  be  has  distinguished 
himself  in  the  investigation  of  this  cause,  when 
he  came  to  speak  ol  the  opinions  of  the  At- 
torney General  he  made  use  of  an  observa- 
tion to  this  effect— I  shall  not  undertake  to 
quote  him  lit&ally — that  after  that  office  had 
become  political  he  did  not  consider  it  a 
matter  of  any  Tory  great  importance  to  quote 
the  opinions  of  its  incumbents.  I  bad  a  slight 
suspicion — I  hope  the  gentleman  will  for- 
give me  if  it  were  an  erroneous  one— that 
possibly  the  authority  of  the  Attorneys  Gen- 


know  much  about  the  subject,  and  had 
had  occasion  to  examine  the  opinions  of  the 
Attorneys  General,  I  concluded  that  I  would 
look  into  them,  and  I  find  several  opinions 
there  ta  which  I  wish  to  call  your  attention. 

Before  I  do  this  let  me  invite  you,  Senators, 
to  consider  the  provision  in  the  Constitution 
of  the  United  States  that  the  President  may 
require  the  opinion  in  writing  of  the  principal 
officer  of  each  of  the  Executive  Departments 
upon  any  subject  relating  to  the  duties  of  their 
respective  offices,  and  to  the  act  of  September 
24,  1789,  which  provides  that  the  Attorney 
General  shall  give  his  advice  upon  quostiong 
of  law  when  required  by  the  President.  It 
may  be  that  I  place  an  exaggerated  construc- 
tion uponthisprovlaion  of  the  Constitution  and 
upon  the  act  of  1789,  It  will  be  for  you  as 
judges  to  decide  how  that  is.  I  will  state  my 
propositionbeforel  read  the  section  in  ea;(enso, 
and  I  will  state  it  in  such  manner  as  to  direct 
your  attention  to  the  point  which  I  am  endeav- 
oring to  demonstrate. 

I  maintain,  in  view  of  the  proper  construc- 
tion of  the  act  of  1789,  that  it  la  a  matter  of 
perfect  indifference  whether  the  President  of 
the  United  States  is  advised  by  the  particular 
Attorney  General  who  may  belong  to  his  Cab- 
inet in  reference  to  a  particular  act  or  not. 
I  maintain  that  the  opinions  delivered  by  the 
Attorney  General  are  in  the  nature  of  judicial 
decisions.  I  do  not  say  that  they  are  to  all 
intents  and  purposes  judicial  decisions ;  but,  in 


the  view  which  I  entertain  of  the  act  of  1789, 
I  insist  that  they  should  be  as  operative  and 
effectual  in  this  high  and  honorable  court  as 
a  judicial  decision  of  reapectahle  authority 
would  be  itt  the  court  over  which  your  Honor 
usually  presides.  Why  do  I  say  so?  I  will  tell 
you.  Unless  I  have  misread  the  Constitution 
of  the  United  States  there  is  no  provision  there 
declaring  that  the  decisions  of  the  Supreme 
Court  of  the  United  States  shall  be  final  and 
conclusive  and  authoritative  upon  questions  of 
law.  There  is  no  such  provision  in  the  Consti- 
tution i  if  there  is,  it  has  escaped  me.  The 
framers  of  the  Constitution  assumed  that  there 
was  a  certain  state  of  things  at  the  time  they 
made  it.  They  assumed  that  the  history  of  the 
world  would  be  before  thecountry.  They  as- 
sumed that  the  history  of  English  jurisprudence 
would  be  known  or  could  be  known  to  Ameri- 
can citizens.  In  other  words,  they  assumed 
that  there  was  and  would  continue  to  be  a  cer- 
tain amount  of  knowledge  and  information  in 
the  world,  and  therefore  that  it  was  not  neces- 
sary for  them  to  provide  in  the  Constitution 
that  the  decisions  made  by  the  members  of  the 
Supreme  Court  of  the  United  States  should  be 
binding  upon  their  successors  in  office.  They 
knew  just  as  well  as  you  know  that  the  prac- 
tice of  English  judges  had  been  for  centuries 
to  regard  a  decision  by  a  judicial  tribunal  in  a 
ease  carefully  considered,  and  especially  in  a 
case  that  had  continued  for  any  length  of  time, 
as  an  authority  from  wblch  it  was  not  safe  in 
the  administration  of  the  law  to  depart. 

Now,  the  argument  I  make  belore  you  is, 
that  as  the  Constitution  of  the  United  States 
does  not  specify  that  the  decision  of  the  judges 
shall  have-all  the  binding  force  of  authority  in 
the  land — and  yet  it  has  that  force — this  act  of 
Congress,  although  it  does  not  say  so  in  refer- 
ence to  the  opinions  of  tbe  Attorneys  General 
any  more  than  the  Constitution  does  in  refer- 
ence to  tbe  decisions  of  the  judges  of  the  Su- 
premo Court  of  the  United  States,  yet,  upon 
any  fair  ctmstruction,  upon  any  legal  intend- 
mentj  under  this  act  of  1789,  the  opinion  of 
the  Attorney  General  may  be  regarded  by  the 
President,  and  by  all  others  who  have  anything 
to  do  with  that  O|)inioa,  as  a  valid  authority, 
and  that  it  is  sufficient  to  justify  his  action  in 
any  given  case  that  may  be  covered  by  that 
opinion. 

What  is  the  provision  of  the  act  of  Septem- 
ber 24,  1789,  section  thirty-five?  (1st  volume 
Statutes- at- Large,  page  93,  and  1st  volume  of 
Brightly's  Digest,  page  92.  J  It  is  provided  by 
that  section — 

there  shall  be  appointed  an  Attorney  Oen- 

■  ■■   ■  "'ftteB,  who  ll^-■■  ■- 
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CTonrt  la  whiah  the  United  Stalei  shall 
,  and  to  Bive  Ub  adviee  and  Dpiniona 
na  of  law  when  required  by  the  Preai- 


When  you  take  the  two  provisions  together ; 
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first,  the  provision  of  the  Coaatitntion  tliat  the 
President  may  call  upon  tlie  principal  officer  in 
each  executive  depattment  for  advice  and  opin- 
ion, and  second,  me  provision  of  the  act  of  1789 
that  he  may  call  upon  this  officer  of  the  lavr, 
the  Attoruej'  General,  for  advice  and  opinion, 
I  maintain  that  when  that  advice  and  opinion 
are  given  they  are  by  virtue  of  the  Constitu- 
tion and  the  law  binding  upon  the  President 
of  the  United  States ;  and  that  even  if  they 
were  not  given  in  reference  to  the  particular 
removal  of  Mr.  Stanton,  jetif  tliey  were  given 
in  any  case  on  all  fours  with  his,  if  they  were 
given  in  any  similar  ease,  these  opinions  are 
in  the  nature  of  judicial  opinions,  and  they  are 
a  perfect  shield  and  protection  to  the  President, 
if  I  can  brin^  his  act  in  this  particular  case 
within  the  spirit  and  meaning  of  any  of  them. 
Now,  without  commenting  on  these  opinions 
or  detaining  the  Senate  by  reading  them  at 
length,  I  will  present  a  few  without  comment; 
for  if  I  were  to  undertake  to  comment  upon 
each  opinion  as  to  the  power  of  appointment 
and  the  power  of  removal  it  might  take  up 
more  time  than  would  be  advisable.  Trusting 
to  and  believingin  the  intelligence  and  discrim- 
ination of  the  Senate,  I  will  give  them  the 
substance  of  the  positions  assumed,  as  I  under- 
stand, by  the  difierent  Attorneys  General  who 
have  given  their  opinions  upon  the  question. 

In  the  first  volume  of  the  Opinions  of  the 
Attorney  General,  page  631,  it  will  be  seen  that 
General  Bwartwout's  commission  (under  the 
act  of  May  15,  1820,  to  limit  the  tenure  of  cer- 
tain offices)  as  navy  agent  at  New  York  ex- 
pired during  the  preceding  session  of  the  Sen- 
ate, and  Mr.  Wirt,  Attorney  General,  gave  an 
opinion,  on  the  22d  of  Octoberj  1823,  addressed 
to  the  Secretary  of  the  Navy,  in  which  he  held 
that  the  words  in  the  Constitution,  "happen 
during  the  recess  of  the  Senate"-— and  this,  I 
think,  will  be  a  good  answer  to  a  portion  of  the 
argument  offered  by  the  honorable  Manager 
who  spoke  yesterday — are  equivalent  to  the 
words  "  happen  to  exist,"  and  that  *'  thePreal- 
deijt  has  power  to  fill  during  the  recess  of  the 
Senate,  by  temporary  commission,  a  vacancy 
that  occurred  by  expiration  of  a  commission 
during  a  previous  session  of  that  body." 

In  the  same  volume,  page  213,  will  be  found 
another  opinion  of  Jlr.  Wirt,  The  register 
of  wills  held  his  office  under  a  commission 
during  the  pleasure  of  the  President.  Mr.  Wirt 
in  his  opinion,  delivered  on  the  15th  of  June, 
1818,  held  that  where  an  act  of  Congress  gives 
the  President  the  power  to  appoint  without 
designating  the  tenure  by  which  the  office  is 
to  be  held  it  is  during  the  pleasure  of  the  Pres- 
ident. Thatisthe  advice  and  opinion  of  one  of 
the  most  eminent  lawyers,  and  one  of  the  most 
sifted  orators,  that  ever  lived  in  the  United 
States.    He  says; 
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In  the  second  volume  of  Opinions  of  Attor- 
neys General,  page  833,  will  be  found  an  opin- 
ion of  Mr.  Uerrien,  given  on  the  2d  April,  1830, 
in  which  he  held  that — 


oacuTrins  daiiDg  the  reeesSi  is  m  the  eieraiae  of  the 
conatitntLonal  power  of  the  Freddent,  and  not  t>y 
tome  oftheaot  of  SdUareh,  1809)  anil  the  constitn- 
tional  limitation  of  inch  appointment  1b  to  the  end 
of  the  enoaeedlDa  lenion  of  Connen,  nnlese  it  be 
eoonar  detarminad  b7  the  acceptance  of  a  newcom- 


„..._,  _,.      ..,  ..  the  22d  Octo- 
ber, 1841,  declared  that — 

Tha  ConstituSon  onthorizea  the  PreHdent  to  fill 
.  ..^anoies  that  may  happen  dnrine  the  reeesa  of  the 
Senate,  even  though  a  vacancy  should  ooenr  after  a 
— I — "iieSonatehaa  intervened.  The  eiteculiva 
removal  fn)m  office,  as  indicated  in  the 
of  Mr.  MadisoD,  delivered  in  the  First 


Again,  in  the  fourth  volume  of  Opinions  of 
Attorneys  General,  page  218,  will  be  found  the 
opinion  of  Mr,  Attorney  General  John  Nelson, 
on  the  9th  of  August,  1813,  in  Lieutenant 
Coxe's  case,  where  Uie  applicant  was  heard  by 
counsel,  a  proceeding,  as  I  suppose,  somewhat 
rare  in  the  Attorney  General's  office.  In  that 
opinion  he  declared,  referring  to  the  case  of 
Marbury  vs.  Madison,  that — 

"  Even  after  conilrmationliy  the  Senate  the  Proai- 

fi^m  tJie  applicant ;  and  nntil  a  commiB^ion  to  siffni^ 
that  the  purpose  of  the  President  has  not  been 
changed  tiie  appointment  is □otfullyconeummated." 
All  of  these  eases,  without  stopping  to  com- 
ment upon  them,  you  will  see  nave  more  or 
less  bearing  on  the  question  under  considera- 
tion. Now  indulge  me,  if  you  please,  while  I 
read  extracts  from  an  opinion  of  Mr.  Critten- 
den, to  be  found  in  the  fifth  volume  of  the 
Opiuions  of  the  Attorneys  General,  page  290. 
It  is  infinitely  a  better  argument  than  any  which 
I  can  present.  Yon  will  see  that  he  neces- 
sarily travels  over  the  same  beaten  path  that 
we  are  compelled  to  travel  over  in  this  case ; 
and  I  think  it  is  a  matter  of  very  great  conse- 
quence that  in  this  case  we  do  show  that  the 
path  is  so  well  known  and  bo  mnch  traveled 
that  there  can  be  no  mistake  about  it. 

Upon  the  question  submitted  by  the  President 
whether  he  had  authority  to  remove  from  office 
the  chief  justice  of  the  Territory  of  Minne- 
sota, erected  by  the  act  of  March  3, 1849,  who 
had  been  appointed  for  four  years,  Mr.  Crit- 
tenden, in  his  opinion  of  the  23d  of  January, 
1851,  after  referring  to  Chief  Justice  MarshalFa 
opinion  in  the  American  Insurance  Company 
113.  Canter,  (1  Peters,  M6,)  where  it  was  held 
that  these  were  not  constitutional  but  legisla- 
tive courts,  created  in  virtue  of  the  general 
right  of  sovereignty  which  exists  in  the  Gov- 
ernment, said  what  I  will  nowread.    I  propose 
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to  give  you  the  langnage  of  Mr.  Crittenden,  one 
of  the  ablest  statesmen  who  ever  sat  in  these 
Halla,  a  man  without  fear  and  without  reproach, 


entitled  to  the  highest  degree  of  credit.  This 
opinion  ivas  delivered  in  the  meridian  of  his 
lite,  when  he  waa  in  the  full  possession  of  his 
mental  powers,  and  when  there  could  be  no 
mistake  aa  to  the  forceand  effect  to  which  anj 
production  of  his  mind  was  entitled.  He  said : 
"Beint  oivil  offioets  appointed  by  the  President 
by  and  with  tlie  advioa  and  eonaent  of  the  Senate, 
and  oammlBuoned  by  the  Prealdeut,  they  urenotex- 
OBpted  from  that  exeaativfl  power  which,  by  the  Cod- 
itrtntioii.  ia  vested  in  the  FrerideDt  of  the  United 
States  over  all  eivil  offleeiB  appointed  by  him,  and 
whose  tenures  of  office  are  not  made  by  uie  Conali- 
tDtioD  itself  more  stable  than  durins  tho  pleasure  of 
the  PresideBt  of  the  United  States,  That  the  Preai- 
dent  of  the  United  SUtes  has,  by  the  Constitution  of 
.  the  United  States,  the  power  of  removing  civil  offi- 
oers  appointed  and  oommlssioned  by  him.  by  and 

CoDBtitution  has  not  otherwise  provided  by  flxinc 
the  tenures  dnring  good  behavior,  has  been  long 
since  settled,  and  has  ceased  to  be  a  subject  of  oon. 
troversy  or  doubt.  In  tho  great  debate  which  arose 
QpoD  that  question  in  the  Hoase  of  Kepresentativea 
shortly  aiter  the  adoption  of  the  Constitution,  Mr. 
Hadison  is  reported  to  have  s^d  'it  is  absolutely 
neoesauF^  that  the  PreaidaBt  ahoold  hava  the  power 
of  removinB  &om  oSloe;  it  will  make  bim,  in  a  peou- 
liai  manner,  lespantible  for  their  condact  and  sub- 
leot  him  to  unpeaohnient  himself  if  he  suffers  them 
to  perpetrate^  with  impimlty,  high  crimes  or  miadc- 
meauoTS  a«JiiB(  the  United  States,  or  neglects  to 
BDperintend  tbeir  conduct,  so  as  to  check  their  ex- 
cesses. Ou  the  eonatitnUonality  of  the  declaration 
I  have  no  manner  of  doubt.'  And  the  determination 
of  Congress  wsfl  in  aooordanoo  with  his  views  and  has 
since  been  Invariably  followed  In  pra:Utice  by  every 
President  of  tho  United  States." 

And  in  the  same  opinion  (page  291  of  the 
same  volume)  Mr.  Crittenden  s^d: 
'"the  power  of  removal  is  vested  by  the  Constitn- 
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manifestly  unfit  and  unworthy  of  public  confidence." 
Again,  Mr.  Cushing  in  the  8th  volume  of 

Opinions,  page  233,  in  an  elaborate  opinion  in 

regard  to  the  Navy  efficiency  act  of  the  28th 

February,  18y5,  held— 
"That  the  President  of  the  United  States  possesses 

constitationBl  power  to  dismiss  officers  of  the  Army 

ntire  or  administrative  officers  in  the  civil  service  of 
the  Qovemment." 

Again,  Mr.  Speed,  in  his  opinion  of  April 
25,  18G5,  addressed  to  Secretary  McCulloeh, 
declaring  that  the  act  of  1865,  vesting  the  power 
of  appointment  of  assistant  assessors  in  the 
respective  assessors  is  an  constitutional,  argues 
that  it  is  the  duty  of  the  President  to  make  the 
appointment;  and  I  ask  yon,  Senators,  to  pay 
Bpecial  attention  to  this  opinion,  for  I  suppose 
that  Mr.  Speed  stands  very  high  in  some  quar- 
ters of  the  United  States.  This  opinion  is  not 
in  any  of  the  printed  volumes  of  opinions ;  I 
have  a  certified  copy  of  it  which  I  placed 
the  possesion  of  Mr.  Stanhery,  and  which  c 
be  at  any  time  produced  before  the  Senate  j  bub 
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I  vouch  for  the  correctness  of  the  extract  which 
m  about  to  read; 

It  is  his  [the  President's]  duty  to  do  all  he  has 

lawfuL  power  to  do  when  the  occasion  requires  an 

iise  of  authority.    To  do  leia  on  such  an  oeoa> 

to  abdicate  his  hieh  office. 

.-  , jSt^If  ftn7hiwTI"r6"il^- 

int  to  the  Constitution  it  is  void." 
This  bears  not  only  ou  the  civil-tenure  bill, 
but  if  is  square  up  to  all  the  questions  the  gen- 
tlemen on  the  other  side  have  argued  in  con- 
nection with  it.  Here  is  the  opinion  of  the 
adviser  of  the  President's  predecessor,  a  man 
^hose  opinion  was  on  file,  a  man  in  whose 
judgment  he  had  the  right  to  confide,  for  be  it 
known  and  always  kept  in  remembrance  that 
the  President  of  me  United  States  is  not  him- 
self a  lawyer ;  he  never  studied  the  legal  pro- 
fession (  he  has  no  claims  or  pretensions  to 
know  anything  about  it;  but  in  the  discharge 
of  his  official  duties  he  has  the  right  to  consult 
the  legal  adviser  who  is  placed  there  to  guide 
and  direct  him  upon  questions  of  law  by  the 
Constitution  of  the  eouutiy  and  by  the  act  of 
If  be  finds  an  opinion  on  file  in  his 
office,  or  if  he  finds  it  recorded  in  any  reported 
volume  of  the  opinions  of  the  Attorneys  Gen- 
eral, it  is,  andis  properly,  a  guidcj  a^ recedent 
which  he  may  safely  fallow ;  and  it  is  such  an 
opinion  as  wiO  protect  him  against  any  impu- 
tations of  unlawful  or  improper  motives,  Par- 
don me  for  reading  this  again,  so  that  you  may 
have  the  whole  of  it  in  unbroken  cr  ' 

It  ia  his  du^  to  do  all  he  has 


ity,    To'do'iMs 
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And,  Mr.  Chief  Justice,  if  you  see  proper 
in  the  discharge  of  your  duty  to  comply  with  the 
respectful  request  which  has  been  presented 
tojontodeliveranopinionnponanyofthelegal 
questions  which  are  involved  in  this  case,  I  most 
respectfully  ask  vou  to  consider  this  opinion 
of  the  Attorney  General,  and  to  declare  that  it 
is  sound  doctrine  "that  if  any  law  be  repugn 
nant  to  the  Constitution  it  is  void;  in  other 
words,  it  is  no  law."  Now,  allow  me,  Mr, 
Chief  Justice,  to  call  your  attention  to  the 
closing  sentence  of  this  opinion  of  Mr.  Speed, 
whieiil  think  is  the  very  essence  of  the  law : 

"Itis  the  peculiar  province  of  the  judicial  depart- 
ment to  say  what  the  lawls  in  particular  cases.  But 
befbre  suoh  oase  arises,  and  in  the  absence  of  author- 
itative eipasiUan  of  the  law  by  that  department, 
it  is  equ^ly  the  duty  of  the  officer  faoldina  the  exec- 
utive powerof  the  Goyemment  to  determine  for  tho 
purposes  of  his  own  conduct  and  action  as  wfll  the 
oiieration  of  conflicting  laws  as  the  imconstitntdon- 

There  is  an  opinion  from  an  Attorney  Gen- 
eral who  is  not  a  member  of  the  Cabinet,  not 
a  "serf  ^'  of  tho  President,  who  gave  his  opin^ 
ion  before  or  about  the  time  the  present  incum- 
bent came  into  the  presidential  office.  There 
ia  his  opinion  placed  upon  the  records  of  one 
of  the  departments  of  this  Oovecament,  to. 
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Stand  and  to  stand  forever,  so  far  as  bis  opin- 
ion will  go,  as  a  guide  to  the  highest  executive 
officer  in  the  Government,  declaring  that  if  a 
law  is  unconstitutional  in  the  view  of  the  Pres- 
ident it  is  no  law  at  aO,  and  he  is  not  bound  to 
follow  it.  He  declares  that  the  President  has 
the  right,  in  the  absence  of  any  judicial  expo- 
sition, to  construe  tlie  law  for  himself.  I  need 
not  tell  this  Senate  that  this  is  no  new  doctrine. 
Senators,  within  joar  day  and  mine  there  was 
an  executive  ofScer  of  the  United  States  who 
was,  ,as  tbey  say  the  present  incumbent  is,  a 
man  of  strong  will,  a  man  not  possessing  any 
gceat  advantages  of  education  or  of  mental 
culture,  but  still  a  man  of  stcong  intellect  and 
of  determination  just  as  stron«  as  his  intellect. 
You  all  remember  Andrew  Jackson,  a  name 
that  was  once  potent  in  the  United  Stales.  No 
name  was  ever  more  powerful  in  this  Govern- 
ment of  ours  from  the  time  of  its  foundation 
down  to  the  present  da;  than  the  name  of 
Andrew  Jackson.  "There  were  giants  in 
those  days"  when  Andrew  Jackson  was  at  the 
head  of  the  Government  of  the  United  States. 
Andrew  Jackson  exercised  the  power  of  re- 
moval, and  his  right  to  do  so  was  called  in 
c[uestion  by  some  of  the  ablest  men  who  ever 
sat  within  the  Senate  of  the  United  States.  It 
was  discussed  and  learnedly  discussed  j  and 
yet  he  persevered  in  his  determination.  He 
maintained  the  power  and  authority  of  the 
President  of  the  United  States  to  remove  from 
office  and  to  make  appointments,  and  you  all 
recollect  the  scene  that  occurred  and  which 
made  the  history  of  this  body  memorable. 

A  resolution  was  introduced  into  the  Sen- 
ate— I  believe  it  was  occasioned,  in  part  at 
least,  by  the  removal  of  Mr.  Duane-^lo  the 
effect  that  the  President  of  the  United  States, 
in  his  late  proceedings,  had  violated  the  Con- 
stitution of  the  United  States.  That  resolution 
passed  the  Senate ;  but  a  gentleman  who  is  now 
no  more,  one  whose  natge  is  well  known  in  the 

Eolitical  history  of  the  United  States,  Mr. 
ienton,  took  np  that  snbiect.  I  have  not  re- 
curred to  the  history  of  the  debates  with  suffi- 
cient accuracy  to  tell  how  long  it  was  that  he 
contmned  to  aritate  the  question,  but  my  recol- 
lection 11  that  it  was  for  several  years ;  and  I 
remember,  as  all  these  Senators  will  remem- 
ber, the  remarkable  expression  which  Mr. 
Benton  used:  "Solitary  and  alone  I  set  this 
ball  m  n-otion."  He  determined  that  that  res- 
olution censuring  the  President  of  the  United 
States  should  be  expunged  from  the  records 
of  the  ^ionate;  and  he  debated  it  time  and 
again  with  tremendous  energy  and  power,  until 
at  last  the  resolution  was  expunged  from  the 
Journal  of  the  Senate  of  the  XJnited  States. 
So  far  as  there  is  any  recorded  judgment  within 
my  knowledge  that  is  the  last  record.  It  is  a 
record  in  favorof  the  power  of  removal.  .There 
was  "the  sober,  second  thought"'  of  the  Sen- 
ate. There  was  a  recislon  of  a  resolution  that 
reflected  upon  the  character  and  upon  the  ac- 
tion of  General  Jackson;  and,  so  far  as  that 
C.  I.— iO. 


record  goes,  it  is  in  favor  of  the  power  and 
authority  which  I  have  argued  for.  There  can 
be  no  controversy  in  regard  to  this. 

Now  let  us  see  how  far  we  have  progressed 
in  this  argument.  I  have  shown  you  the  spin- 
ions  of  Mr.  Madison  and  Mr.  Sedgwick  and 
others  in  the  debate  of  1789,  I  have  shown 
you  the  opinions  of  Kent  and  Story,  two  of 
our  ablest  American  commentators.  I  have 
shown  you  opinions  of  Attorneys  General,  emi- 
nent in  their  profession  and  standing  high  in 
the  confidence  of  the  country.  I  have  shown 
you  the  action  of  the  American  Senate  in  the 
expunging  resolution.  I  thus  present  to  yoB 
what  I  may  call,  in  the  language  of  Judjfe 
Story,  an  unbroken  current  of  authority  in 
fevorof  theproposition  that  not  only  the  eivii- 
tenure  bill  is  unconstitutional,  but  that  the 
President  has  the  right  to  remove  from  office. 
I  mean  to  say  that  theprinciples  maintained  by 
them  would  lead  to  that  result,  that  he  has  the 
power  ofremoval  which  he  claims  in  his  answer. 
And  I  maintain,  Senators — forgive  the  repe- 
tition— that  whether  he  is  right  or  wrong  in 
this,  this  current  of  authority  for  near  eighty 
years  is  sufficient  to  throw  protection  around 
him ;  andwhenlshowyou,  aslhavedonefrom 
the  opinion  of  Mr.  Speed,  that  in  the  absence 
of  an;  judicial  determination  it  is  the  sworn 
and  bonnden  duty  of  the  President  of  the  Uni- 
ted States  to  judge  of  a  constitutional  question . 
for  himself,  I  do  not  present  to  the  Senate  any 
novel  doctrine.  It  isnot  for  me  to  say  whether 
the  doctrine  is  right  or  wrong,  My  opiniona 
are  of  no  sort  of  consequence  in  this  Senate. 
If  myargumentsarewell  founded,  and  if  they 
are  well  supported,  they  will  have  weight  and  ■ 
influence  with  you ;  if  not,  they  will  he  rejected. 
So  it  is  not  necessarj;  for  me  to  say  what  I 
think  uponthesequestionsj  buti  maintain  that' 
this  is  nota  novel  doctrine  in  the  United  States.. 
I  told  you  yesterday  that  the  present  President 
is  a  Democrat  of  the  straighteat  sect.  I  told: 
you  that  he  was  really  nominated  eis  a  Demo- 
crat in  the  convention  that  nominated  Mr.  Lin- 
coln and  himself  for  President  and  Vice  Presi- 
dent. That  was  nota  Democratic  convention,, 
I  know.  ItwasaconventioncomposedofUnioa' 
men  without  any  reference  to  the  old  lines  of 
demarkation  between  Whigs  and  Democrats.. 
That  was  a  convention  which  had  assembled  to- 
gether forthe  purpose  of  sustaining  Mr.  Lincolo,-- 
and  whose  view  and  opinion  was  that  by  sustain- 
ing Mr.  Lincoln  and  the  measures  of  his  admin-- 
istration  they  wonid  sustain  the  strong  arm.' 
of  the  Government  in  putting  down  the  rebel- 
lion, which  had  not  then  been  brought  to  a  eon- 
elusion.  In  his  letter  accepting  the  nomina- 
tion, as  I  told  yon  yesterday,  President  John- 
aon  remarked  that  lie  was  a  Democrat  1 

Senators,  I  will  read  to  you  the  opinions  of 
Mr.  Jefferson  and  General  Jackson  presently; 
hut  before  I  do  that  let  me  call  your  attention 


always  bear  that  in  mind.    Yoa  must  go  to  his 
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standpoint  and  look  at  things  as  he  looked  at 
tbem  and  Judge  of  tliem  aa  he  judged  of  tUem, 
for  you  ace  now  in  search  of  motive ;  that  is 
nrhat  you  are  trj'ing  to  determine  in  this  case. 
Yon  ^re  in  search  of  the  duestion  of  inten- 
tion ;  and  when  you  judge  of  his  conduct  in  that 
way,  and  when  youremember  that  heisaDemo- 
oratof  thoJeffersoDlan  and  Jaclisonian  school, 
if  I  can  show  you,  asl  will  presently  show  you, 
that  Mr.  Jefferson  and  Gene  ralJackson  under- 
took  to  conatrue  the  Constitution  of  the  United 
States  for  themselves,  and  claimed  that  as  ex- 
ecujjve  officers  they  had  the  right  to  do  so.  I 
ahow  yon  that  according  to  the  political  train- 
ingand  education  of  the  President  of  the  United 
States  it  is  a  doctrine  in  which  he  might  well 
believe;  and  especially  when  you  have  Mr. 
Speed's  opinion  that  I  have  read  confirmatory 
ot  that  doctrine,  it  furnishes  a  sufficient  vindica- 
tion and  protection  of  the  President  as  to  the 
exercise  of  his  judgment. 

Let  us  see  what  Mr.  Jefferson  and  General 
Jackson  said  on  this  subject.  Mr.  Jefferson, 
if  I  understand  him  correctly,  carried  his  doc- 
trine much  further  than  the  present  President 
of  the  United  States  carries  it.  I  will  refer 
to  the  sixth  volume  of  Mr.  Jefferson's  works, 
page  4G1,  and  I  will  read  a  part  of  a  letter 
of  bis  there  to  be  found,  from  which  you 
will  see  he  goes  a  bar's  length  beyond  the 
present  President  of  the  United  States  in  the 
views  that  he  entertains.  The  President  has 
told  you  that  he  was  anxious  to  have  the  ques- 
tion between  him  and  Congress  settled  by  the 
judicial  department.  But  what  were  Mr. 
Jefferson's  views?  He,  as  you  all  vary  well 
know,  and  the  world  knows,  was  the  author 
of  the  Declaration  of  Independence  and  one 
of  the  greatest  of  tlie  revolutionary  minds.  In 
the  letter  to  which  I  have  referred,  to  Mr. 
Torrance,  he  said: 


"Tha  second  qui 
vested  with  exolos 


lauthoiit 


betbei  tt 


I  jaditaa  are  in- 


if  eonsiderutioD  with  m 


n  the  exercise  of  offioinl 


ooaUve  or  leaJsUtne  braneheB.  Questions 
ty,  of  oharaoter,  and  of  orime  being  osoribed 
HiEaejudiee,  ttaronah  a  definite  course  of  leicaE  pro - 
ceadinga,  lana  involvipg  snoh  anestions  brfong.  of 
course,  to  tbem;  and  as  the;  dedde  on  tbem  nlti- 
mately  and  without  appeal,  the;,  of  oonne.  decide 
orlhmiieCBa.  IheoonitltiitlanalTilldlt;afthelaw 
or  laws  again  nreaciibing  eieoutiveaDtioni  and  to  be 
administered  Dy  thM  branch  u1tlmat«lv  and  nithont 
Sppenl,  the  eseootivo  most  decide  for  wenwf foes  also 
wbetfaer  andortbe  Constttation  ther  ma  valid  or  not. 
So  alEO  as  to  laws  goveming  tbo  proaeedinga  of  tbe 
Lo^slatnre,  that  bod}' mmt]  adgt/or  Utelf  th  econati- 
tnCianality  of  the  law,  and  eqnulr  wlthont  appeal  or 
oontrol  from  its  mSrainate  brsnohes.  And.  in  i^eu' 
erid.  (hat  branch  wbiohie  to  not  ultimately  and  with- 
out appeal  on  an;  law  is  the  rightful  expositor  of  the 
validity  of  the  law,  uncontrolled  by  the  opinions  of 
the  other  ooiirdinate  autboritieE." 

So  that,  if  I  correctly  apprehend  Mr.  Jeffer- 
son's meaning  in  this  letter,  he  goes  a  bar's 
length  beyond  tbe  right  asserted  by  Mr.  John- 
son in  his  answer  in  this  case : 
^  "It  mail  be  said  that  contradictory  decisions  may 


_.,, ig  in  all  human 

He  goes  on  to  show,  in  this  letter  to  Mr. 
Torrance,  that  such  contradictory  decisions 
had  ariseu  and  no  special  barm  had  resulted ; 
but  I  do  not  deem  it  material  to  occupy  your 
time  with  reading  at  length.  In  the  seventh 
volume  of  Mr.  Jefferson^s  Works,  page  185, 
he  says,  in  a  letter  to  Judge  ftoane: 
"My  construction  of  the  Constitution  isverydif- 

I  do  not  read  the  rest,  because  there  is  so 
much  reading  necessary  to  be  done  in  the 
argument  of  flie  case  that  I  am  really  fearful 
of  wearying  your  patience,  and  I  take  it  that  it 
is  not  necessary  for  me  to  do  so,  because  the 
mere  mention  of  this  letter  will  call  it  up  to 
the  recollection  of  Senators,  and  you  will  re- 
member the  connection.  I  onlyread  ao  much 
of  it  as  bears  upon  the  point  which  I  am  en- 
deavoring to  illustrate;   ■ 

"MyconatractionoftliDConalitutJoniaveiTdiffer- 
ent  from  that  you  quote.  It  istbal  each  department 
is  trulyindependentof  thBolhera,  inilhn.  BTifnTTsl 
right  to  decide  for  itaelt  what , is  tt 


peal.     ' 


.ted to  iU  action:  and 

jro  it  is  to  out  ultioiately  and  without 

i  mil  explain  myaalf  by  examples  which. 

oocaired  wbile  I  was  in  office,  are  better 

Known  to  me,  and  the  principles  which  Bovernod 

I  deem  it  ntinecesaary  to  read  further  from 
this  letter.  The  point  is,  that  in  this  letter  he 
asserts  that  "each  department  is  truly  inde- 
pendent of  the  others,  and  has  an  equal  right 
to  decide  for  itself  what  is  the  meaning  of  the 
Constitution  in  tbe casessnbmittedtoitsaction; 
and  especially  where  it  is  to  act  ultimately  and 
without  appeal."  If  that  djoctriue  be  correct 
the  President  of  tbe  United  States  had  tbe 
right  to  decide  this  question  for  himself,  inde- 
pendent of  any  intention  or  design  to  have  a 
case  made  and  prepared  for  the  ai^udication  of 
the  jndiciai  tribunals  of  the  country.  But, 
even  if  that  be  not  correct,  it  certainly  goes  far 
to  explain,  if  not  to  justify,  the  action  of  the 
PreMoent  of  the  United  States  in  tbe  removal 
of  Mr.  Stanton, 

Although  it  is  not  precisely  in  connection 
with  this  point,  yet,  as  it  may  have  a  bearing 
upon  the  question,  I  will  quote  a  sentence  from 
General  Oacbson's  Maysville  road  bill  veto. 
Of  coarse  that  can  be  found  anywhere  and 
everywhere  in  your  records;  but  for  the  sake 
of  convenience Xquote  it  from  the  Statesmau's 
Manual,  Tolume  two,  page  726 : 


"When 


compact;  cannot  be  obtained  f^i 


. . lartyrdom, 

and  from  which  ea  muob  was  eipeoted  by  the  friends 
of  liberty  .mar  be  abandoned  and  ibe  doBradina  tmtb, 
thatraaniaimfitfDrBeIf.ioverDmeot,admittd.  And 


this  will  be  the  ca 


u  the  checks  that  a 
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On  page  772,  in  General  Jackson's  veto  of 
the  bank  bill,  he  said : 

"Ifthe  opinion  ofthoSnpreme  Court  ooveredtlie 
™v„i«  »-^„,.H  ^f  ihia  act,  it  ouBl.1  not  to  eontrol  tho 


Iiv 


e  tliee 


you,  noi  , 
for  you  mill  aee  that  saoh  great  men  as  Jeffer- 
son and  Jaclison  went  beyond  the  present 
President  of  the  United  States  in  their  aascr- 
(ione,  for  they  denied  the  right  of  the  Supreme 
Court  even  to  adjudge  a  question: 
"TbeCongress.tliBBxeoHtiTB, and  the  court  must 


Cousti 


,   Each  publk  oSoern  ho  takes 


loath 


le  uuderetunda  it,  asdno 


IS  it  is  aadecstaod 


^yVthors:' 

I  remernber  very  well  that  there  was  a  ^at 
deal  of  criticism  at  that  day  about  this  princi- 
ple asserted  by  Genera!  Jackson  in  his  veto  of 
tlie  bank  bill ;  but  it  ia  enough  for  me  to  show 
that  he  asserted  the  power. 


mnah  the  i 
of  thB  Sen 


y  bill  o> 


olntioD  nhich  mn;_bo  presented  to  theia  for  passage 

way  bo  brought  before  tbem  for  judioial  deeision. 
The  opimoB  ofthBiudges  has  no  more  authority 
over  Congress  than  the  opinion  of  Congress  has  over 
the  iudgea;  and  on  that  point  the  President  ia  in- 
dependont  of  both.  The  authority  of  the  Supreme 
Court  muat  not,  therefore,  be  permitted  to  control 
the  Congress  or  the  Bseoutive  when  anting  in  their 
iegislativBoapaoities,  bnttohavoonlTBuehinflneneB 

That  was  prerogative  I     We  have  heard  a 
great  deal  of   talk   here  abont  prerogative. 
That  was  prerogative  when  General  Jackson 
asserted  that  he  had  the  right  to  cotistrne  the 
Constitution  of  the  United  States  for  himself, 
andindependentof  the  judicial  tribunals  of  the 
country.     If  General  Jackson  and  Mr.  Jeffs 
son  assertea  this  extraordinary  power  while 
they  were  filling  the    executive  office,   how 
much  more  may  Andrew  Johnson,  the  present 
President  of  the  United  States,  say,  "Here  is 
a  ijuestion  about  which  there  ia  a  difference  of 
opinion,  bet  ween  the  Congress  of  the  Unitt  " 
S^tes  and  myself;  here  ia  a  question  that 
detracting  and  dividing  the  country;  I  desire 
to  have  this  question  settled;  I  do  not  wish  '- 
settle  it  by  my  own  strong  hand  ;  I  desire 
submit  it  to  the  judicial  tribunals  of  the  cod 
try;  and  in  order  to  do  that  I  will  eieroisi 
power  wBich   has  been   exercised   from  the 
foundation  of  the  Government;  I  will  remove 
Mr.  Stanton  ;  I  will  place  this  question  ' 
condition  in  which  it  can  be  settled  by  the 
judicial  tribunals  of  the  United  States ;  I  will 
endeavor  to  do  this;  I  wtU  invoke  the  action 
of  the  highest  judicial  tribunal  in  the  country," 
Of  course  this  idea  was  involved;    "If  the 
Supreme  Court  of  the  United  States  decide  this 

Snestion  in  favor  of  the  view  which  Congress 
as  presented  I  will  acquiesce  in  and  submit 
to  tbp  ileci'iion,  if  the  Supreme  Coart  decide 
the  q  lestion  the  other  way  I  will  persevere  in 
the  determination  to  appoint  some  one  eke  in 
the  place  of  an  officer  in  my  Cabinet  who  is 


obnoxious  to  me."  Now,  I  maintain.  Senators, 
that  there  was  nothing  wrong  in  this ;  nothing 
illegal  in  it. 

Oh,  but  it  is  argued  on  the  other  side  that 
after  the  President  of  the  United  States  haa 
vetoed  a  bill,  and  afterit  has  been  again  passed 
by  two  thirds  of  both  Houses  of  Congress,  it 
is  then  placed  in  such  a  situation  that  he  has 
no  right  to  put  any  construction  upon  it  dit 
ferent  from  that  which  Congress  has  placed 
upon  it.  I  cannot  see  the  logic  of  the  differ- 
ence between  the  two  cases.  A  law,  when 
passed  by  Congress  and  approved  by  the  Pres- 
ident of  the  United  States  and  placed  upon  the 
statute-book,  is  nothing  more  than  a  law.  If 
the  President  of  the  United  States  exercisea 
his  veto  power  and  attempts  to  prevent  the 
passage  of  a  law,  or,  in  other  words,  refuses 
that  assent  which  the  Constitution  empowers 
him  to  give  or  to  withhold,  and  the  Congress 
of  the  United  States  passes  it  over  the  veto 
it  goes  upon  the  statute-book,  .is  it  any- 
thing more  than  a  law?  Has  it  any  grecrtei 
or  more  binding  force  in  the  one  case  than  it 
has  in  the  other?  And  ifthe  President  of  tho 
United  States  has  any  power  of  judgment,  and 
ipecially  of  judgment  in  cases  where  duties 

'e  confided  to  him  by  the  Constitution  and 
where  it  is  his  business  to  act,  may  he  uot 
eicert  in  the  one  case  just  as  much  as  in  the 
other?  I  cannot  for  the  life  of  me  see  the 
force  of  the  distinction  which  the  learned  and 
honorable  Managers  are  attempting  to  take  in 

Senators,  there  are  questions  peculiarly  be- 
longing to  the  executive  department  which  the 
President  of  the  United  States  of  necessity 
must  have  the  right  of  det«nnining  for  him- 
self. Specious  and  ingenious  as  the  argument 
of  the  honorable  Manager  yesterday  was,  that 
there  maybe  an  implication  in  favor  of  Con- 

ated  in  the  Constitution,  and  that  there  can  be 
no  implication  in  favor  of  the  President  as  to 
the  duties  that  are  imposed  upon  him  by  the 
same  instrument,  it  sttll  has  no  foundation  in 
sound  reason  or  in  any  authority  known  to  the 
law.  The  verv  term  "executive  power"  is, 
like  most  of  the  other  terms  employed  in  the 
Constitution,  a  technical  phrase,  I  have  shown 

£u  how  Mr.  Madison  understood  it  in  the  de- 
te  of  17S9.  I  have  shown  you  what  a  wide 
latitude  of  interpretation  he  took  in  giving  a 
meaning  to  the  words  "executive  power,"  and 
that  he  held  that  in  virtue  of  those  very  words 
the  President  was  responsible  for  the  action 
of  the  Cabinet  that  beliad  called  around  him. 
If  yon  can  get  from  the  Constitution  an 
implication  in  any  case ;  if  you  can  derive  from 
the  words  "executive  power,"  or  from  the 
words  "he  shall  take  care  that  the  laws  be 
faithfully  executed,"  or  from  his  oath,  or  from 
any  other  words  in  the  Constitution  relating  to 
his  functions,  any  power  hv  implication  in  any 
case,  the  doctrine  of  implication  arises  as  to 
tU!  other  powers  that  may  be  conferred  npon 
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him;  and  I  can  see  no  reason  why  you  may 
not  impl^anjthing  that  is  oeceasarytobedone 
as  much  in  favor  of  the  President  as  jon  maj 
imply  it  in  favor  of  GongreaB.  When  you  take 
the  Constitution  of  the  United  States  and  look 
to  the  enumerated  powers,  there  is  not  one  of 
them  that  tells  how  any  power  is  to  be  exe- 
cuted. Congress  may  create  a  Navy ;  Con- 
gress may  declare  war;  Congress  may  levy 
taxes.  It  does  not  say  how  you  are  to  create 
a  Navy  ;  it  does  not  say  whether  you  are  to  do 
Uiat  particular  act  by  taxation  or  not ;  it  does 
not  prescribe  whether  your  vessels  are  to  be 
iron-clad  vessels  or  sail  vessels;  it  does  not 
prescribe  how  much  tonnage  they  shall  have. 

All  these  and  a  thousand  other  things  are 
left  to  the  discretion  of  Congress.  Yon  derive 
the  power  which  you  have  exercised  time  and 
again,  from  the  foundation  of  the  Government, 
in  regard  to  tho  Army  and  the  Navy  and  every 
other  branch  of  the  public  service,  as  a  neces- 
sary incident  under  the  genera!  provision  of 
the  Constitution  to  do  anything  that  may  be 
necessary  and  proper  to  carry  any  of  the  granted 
powers  into  effect.  Now,  if  this  doctrine  of 
implication  which  is  absolutely  necessary  and 
essential  to  the  legitimate  and  proper  exercise 
of  the  powers  conferred  on  Con^eaa  by  the 
Constitution  has  been  acquiesced  in  and  prac- 
ticed on  from  the  foundation  of  the  Govern- 
ment by  Congress,  why  may  it  not  be  acquiesced 
in  as  to  the  President  of  the  United  States? 
There  is  no  force,  as  I  m^ntain,  in  the  distinc- 
tion which  the  honorable  Manager  insists 
cpon. 

Mr.  JOHNSON.  .  Mr.  Chief  Justice,  I  move 
that  the  court  take  a  recess  of  fifteen  minutes. 
The  motion  was  agreed  to ;  and  at  the  expira- 
tion of  the  recess  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, I  have  been  reminded  of  one  thing  which 
I  should  have  stated  to  you  before ;  and  before 
I  proceed  further  1  desire  to  call  your  attention 
to  it.  I  havenot  had  opportunity  to  consult  the 
works  upon  the  subject,  but  I  presume  the  fact 
is  well  hnown  to  the  Senate  that  Mr.  Clay  and 
Mr.  Webster,  in  the  progress  of  the  debate 
npon  General  Jackson's  conduct  in  reference 
to  the  removal  of  Mr.  Duane  and  the  removal 
of  the  deposits,,  conceded  the  power  of  the 
President  to  remove  the  Secretary,  but  their 
opposition  to  his  course  was  founded  mainly 
npon  objections  growing  out  of  the  law  upon 
the  subject  of  the  Treasury  Department.  This, 
if  I  am  correctly  informed,  and  I  believe  I  am, 
is  an  additional  and  very  strong  opinion  in 
fevor  of  the  proposition  for  which  I  have  con- 
tended before  you. 

Upon  the  question  on  which  I  was  address- 
ing you,  I  have  notouly  the  opinion  of  Mr.  Jef- 
ferson and  General  Jaekson,  but  I  have  the 
high  authority  of  Mr.  Madison  himself.  In  the 
fourth  volume  of  Madison's  Works,  page  349, 
is  a  letter  which  was  written  by  him  in  1834. 
Without  leading  the  whole  letter,  1  will  only 


read  so  much  6f  it  as  I  think  is  pertinent  to 
the  question  before  you. 

Mr.JOHNSON.  Who  is  the  letter  to?  To 
Mr.  Coles? 

Mr.  NELSON.  It  is  not  stated,  sir  ;  it  is 
blank.  It  is  dated  1834,  and  will  be  found  on 
page  349  of  the  fourth  volume  of  his  works. 
The  letter  is  not  very  long,  and  is  as  follows : 
"  Dbak  Sib  :  HaTins  alluded  to  the  Supreme  Court 
of  the  United  Statea  as  a  oonititntional  -resort  in 
decIdlngqaeBUauB  of  iniisdlotioa  betweea  the  United 
States  and  the  indiviaual  Statw,  a  Ibw  remarks  mav 
be  proiur,  «honins  the  sense  and  iegtee  in  which 
ttaatohanater  i>  mora  partionlorl;  ascribed  to  that 
departmontoftheOovemment. 

ABtbeleslsIative.ezeoutive.andJudioial  depart- 
ment! DttbeUnitedBtales  are  ooordiUBte,  and  each 
equally  boimd  to  support  tbeConetitution,  it  fallows 
that  eaah  mnat.  in  the  eiercipe  of  its  funcdons,  bo 
(raided  by  the  t«xt  of  the  Canstitutton  acoordliis  to 
Us  awn  tnterpreution  of  it.  and.  consequenllf.  that 
in  the  event  of  irreooneiteable  interpretations,  the 
prevalence  of  the  one  or  the  other  Department  must 

final  decieion  from  the  one  or  tho  other,  and  paseins 
IVom  that  decision  into  efieot  without  iavolvine  the 
fnnotiona  of  any  other.*' 


Constitution,  is  a  mere  man  in  buckram ;  that  he 
has  no  power  or  authorityto  decide  anything; 
that  he  can  do  nothing  on  the  face  of  the  eartn 
unless  it  is  nominated  in  the  bond  ;  that  he 
must  be  the  passive  instrument  of  Congress; 
and  that  he  must  be  aubjected  to  the  govern- 
ment and  contro!  of  the  legislative  department 
of  the  Government.  The  argument  which  we 
make  is,  that  under  the  Constitution  there  are 
Uving,  moving,  acting  powers  and  duties  vested 
in  and  imposed  npon  tlie  President  of  the  Uni- 
ted States,  and  that  he  must,  of  necessity,  have 
the  right,  in  cases  appropriately  belonging  to 
his  department  of  the  Government,  to  exercise 
something  like  judicial  discretion ;  that  he  must 
act  upon  his  own  authority  and  upon  his  own 
construction  of  the  Constitution;  and  when  be 
thna  acts  in  reference  to  the  removal  of  an 
officer  or  anything  else,  I  maintain  that  it  is 
different  from  the  action  of  a  private  individ- 
ual. A  private  individual,  if  he  violates  the 
laws  of  the  land,  is  amenable  for  their  viola- 
tion under  the  principle  that  "ignorance  of 
the  lawexcuseth  no  man;"  but  the  President 
of  the  United  States  having  the  executive 
power  vested  in  him  by  the  Constitution  baa 
the  right  to  exercise  his  best  judgment  in  the 
situation  in  which  he  is  placed,  and  if  he  ex- 
ercises that  judgment  honestly  and  faithfnily, 
not  from  corrupt  motives,  then  his  action  can- 
not be  reviewed  by  Congress  or  by  any  other 
tribunal  than  the  tribunal  of  the  people  in  the 
presidential  election  should  he  be  a  candidate 
before  them  again,  and  he  is  protected  by  the 
powers  imposed  by  the  Constitution.  Mr,  Mad- 
ison proceeds; 

"It  is  certainly  due  from  tho  fnnolionarieB  of  the 
several  departments  to  pay  much  respect  to  the  opin- 
iona  of  each  other!  and,  as  faraa  offiomi  iudepead- 
eneesnd  oblittationwill  permit,  to  oonSDlttbe  means 
of  adjustinR  differenees  and  avoiding  practieal  em- 
baiiasementsgroniagoatofthem,  ae  mast  be  done  in 
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at  the  I 


act  T 


•r  oft! 


-^ f  tho  three  de- 

,,=iou.,.uio  lu  oiiiuuuu  Lue  Constitution" — 

Mark  his  phraseology  tliere.  Ono  of  the 
makers  of  the  Constitution,  hoary  with  age.  ven- 
erable at  the  time  when  this  letter  was  written, 
having  no  motive  except  to  leave  to  posterity, 
the  mature  judgment  of  a  patriot  in  regard  to 
the  true  and  proper  eon  struetion  of  that  sacred 
instrument  which  he  had  an  agency  in  making, 
Mr.  Madison  says : 

"Bnt  notwithstanding  this  abstract  view  of  tho 
oodrdinato  and  independent  right  of  the  three  de- 

Ssrtmenta  to  ei pound  the  Constitution,  the  jndioial 
epartmeat  moat  familinrisos  itself  to  the  public  at- 


flepartmeat  m,.. 
--"—  aatheei 


0  the  < 


irhytl 


1  order  of  its 


moat  the  public  confidence  by  tl 
"It  is  the  judicial  departmen 


in  of  the 


judgment  of  the 
qnuritiB!  _impliec 
deliberation  of  t 


"Without  losing  Bight,  therefore,  of  theooSrdinate 
relations  of  the  three  depBT>jnents  to  each  other,  it 
may  always  be  expected  that  the  judioiai  bench, 
when  happily  filled,  will,  for  the  reaaona  Buggeated, 

questions  withinitacogniianoeconoerning'the  bound- 
aries between  the  eoveral  departments  of  the  Gov- 
ernment as  in  those  hetwean  the  tJnion  and  its 
members." 

And  it  was,  aa  I  said  before,  to  that  depart- 
ment that  the  President  of  the  United  States 
desired  that  an  appeal  should  be  maije.  But 
you  will  observe  here  that  the  idea  is  distinctly 
presented  by  this  venerable  and  patriotic  man 
'hat  the  coiirdinate  and  independent  depart- 

nents  of  the  Government  have  the  right,  each 
itself  and  each  within  its  appropriate  sphere 
1  in  relation  to  its  own  appropriate  duties, 
construe  the  Constitution.     If  this  view  be 
eerreet  the  President  of  the  United  States  had 
the  right  to  construe  the  Constitution  for  him- 
aelf,  notwithstanding  the  passage  of  tie  civil- 
tenure  bill,  and  he  had  the  right  to  act  under 
"t  in  the  manner  in  which  he  did,  and  you  can- 

lot  mak&a  crime,  you  cannot  make  an  offense 

)Qt  of  such  an  action.     You  cannot  justify  it 

nthe    ■'■'■■ 


that  you  cannot  justify  it  to  your 
.  . .  inces  to  place  such  a  construction 
as  that  upon  the  act  of  the  President,  and  to 
deny  him  the  powers  which  he  has  attempted 


that  the  same  doctrine  is  carried  oi 

"By  the  Constitution  the  'executive  power 
vested  in  the  President  of  the  United  States.^  Am^ 
the  duties  imposed  nppn  him,  and  which  ho  is  awi 

futhfillr  eieeuted.'   Being  thoa  made  responsi 


for  tho  entire  action  of  the  exeentive  department,  it 
was  but  reasonable  that  the  power  of  appointing, 
overseeing,  and  controlling  those  who  execute  tho 
law8-;a  power  in  its  nature  oiecutive— should  re- 
main in  his  hands.  Itls,  therefore,  natonly  his  risht. 
but  the  Constitution  niokea  it  his  dn^,  to  '  nomin- 
ate, and  Ify  and  with  the  adviee  and  ODUsent  of  the 
Senate,  appoint'  alt  'oSoeis  of  the  Unitad  Btaxet 
whose  apiwintmenta  are  not  in  the  ConstitaUon 
otherwise  provided  fbr,'  with  the  proviso  ibttt  tha 
appointment  of  inferior  officers  may  be  vested  in  the 


You  will  see  that  General  Jackson,  with 
characteristic  energy  and  courage,  stood  up 
faithfully  in  vindication  of  his  executive  power 
while  he  was  President  of  the  United  States : 

"The  executive  power  vested  in  the  Senate  is 
neithorthat  of  nominating' nor 'apnoinlinB.'  It  is 
merely  a  check  upon  the  executive  power  of  appoint- 
ment.    If  individualsareproposed  for  appointment 


made  b;  the  Fr«tdsnt:  and  the  neea- 

. ..  the  Senate,  witiiout  diminishing  his 

responsibility,  fumiihes  an  additional  guarantee  to 
the  eountF7  that  the  Bnbordinat«  execntive.  as  well 
as  thegudieial  offices,  shall  be  filled  with  worthy  and 

'■Ihe  whole  executive  power  being  vested  in  tho 
Preaident,  who  is  responsihle  for  its  exercise,  it  is  a 
necessary  consecinence  that  he  should  have  a  right  to 
employ  agents  of  his  own  choice  to  aid  him  in  the 
performance  of  his  duties,  and  to  discharge  them 
when  he  is  no  longer  willing  to  be  responalhlo  for 

The  veiy  idea  that  one  of  the  Senators  I  now 
addreae,  Senator  Shekmav,  must  have  had  in 
his  mind  at  the  time  when  he  made  those  re- 
marks which  were  quoted  by  Judge  Curtla  in 
the  opening  upon  our  side : 

"In  strict  accordance  with  this  principle  the  power 
of  removal,  which,  like  that  of  appointment,  fs  an 
original  executiva  power,  is  left  unoheoked  by  the 
Constitution  in  relation  to  all  executive  offloerfl  (br 
whose  oondnctthc  Preaident  ia  responrible,  while  it 
IS  taken  from  him  in  relation  to  mdidal  nffioen  ihr 
whoseaota  he  is  not  responsible.  IntheOoverumant 
fromwhichmanyofthefundamentolprinoiplesofout 
system  are  derived  the  bead  of  the  executive  depart- 
ment oriBinally  had  power  to  appoint  and  remove 
at  will  all  officers,  executive  and  jndieial.  It  was 
to  take  the  judges  out  of  this  general  power  of  re- 
moval, and  thus  make  them  independent  of  the  Eico- 
utive  that.tha  tenure  of  Iheir  offleea  was  changed  to 
KOOd  behavior.    Nor  is.it  oonoeivable  why  they  aro 

from  that  of  ai!  other  officers  appointed  bj  tho'Ei- 

Now,  Senators,  at  the  hazard  of  some  repe- 
tition, allow  me  at  this  point  to  sum  up  as  far 
as  I  have  gone.  I  have  shown  you  that  in  the 
debalfi  of  1789  some  of  the  ablest  men  this 
countnr  ever  produced,  and  some  of  the  very 
men  who  had  an  agency  in  framing  the  Consti- 
tution itself,  conceded  the  power  of  removal, 
as  claimed  by  the  Preaident.  I  have  shown 
you  that  for  nearly  eighty  years,  with  the  single 
exception  of  the  struggle  which  took  place  in 
General  Jackson's  time,  that  power  has  been 
acquiesced  in.  I  have  shown  you  that  two  of 
the  most  eminent  writers  on  American  juris- 
prndenee,  Kent  and  Story,  have  treated  the 
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SLiestion  as  settled.  I  have  shown  jou,  from 
le  opinions  of  some  of  the  ahlest  Attorneys 
General  who  have  ever  been  iu  office  in  this 
couDtry,  that  the  power  of  removal  existed  in 
the  manner  in  which  it  was  exerciaed  by  the 
Presideot.  I  have  shown  yon  that,' from  this 
opinion  and  practice  dining  the  long  period 
of  time  to  which  I  have  adverted,  it  was  con- 
ceded that  the  power  of  removal  belonged  to 
the  President  ia  virtue  of  the  Constitution,  and 
that  the  Senate  had  no  constitutional  right  or 
power  to  interfere  with  him.  Having  shown 
you  all  this,  I  have  now  a  few  words  to  aay  in 
regard  to  the  President's  act  in  removing  Mr. 
Stanton  and  in  further  answer  to  the  first  ar- 
ticle against  him. 

As  you  have  observed,  the  first  proposition 
nhich  I  have  endeavored  to  demonstrate  is, 
.that  the  civil-tenure  bill  is  unconstitutional 
and  void  I  for  if  the  doctrines  be  correct  which 
I  have  endeavored  to  maintain  before  jou,  and 
if  this  long  chain  of  authority  is  entitled  to  the 
Blightest  degree  of  respect,  itfoUows  inevitably 
that  Congress  had  no  power  to  pass  the  law ; 
and  it  follows,  furthermore,  that  the  President 
had  the  right  to  exercise  a  judgment  in  regard 
to  retaining  or  removing  one  ol  the  councilors 
whom  the  ConsUtntlon  had  placed  around  him 
for  the  purpose  of  aiding  him  in  the  adminis- 
tration of  public  affairs. 

But  the  other  view  in  which  I  wish  to  argne 
the  case-— and  it  has  already  been  indicated 
in  various  statements  from  time  to  time  made 
by  me  in  the  progress  of  my  remarks — is 
this :  suppose  that  the  proposition  I  have  en- 
deavored to  maiDtatn  before  you  is  erroneous; 
suppose  that  Congress  are  right  and  that  the 
President  is  wrong;  suppose  Uiat  Congress  had 
.the  power  to  pass  the  civil-tenure  bvU;  sup- 
pose that  he  had  no  right  to  act  contrary  to 
that;  then  the  question  comes  up  whether  or 
not  he  is  guilty  upon  any  of  these  articles  of 
impeachment.  The  first  eight  articles  charge 
in  different  forms  an  intent  to  violate  the  Con- 
stitution of  the  United  States,  or  to  violate  the 
civil-tenure  bill,  or  to  violate  the  conspiracy 
act  of  ISGl.  Every  one  of  those  articles  con- 
tains a  chaise  of  an  unlawful  intention  ;  they 
do  not  charge  an  unlawful  act  simply,  with  the 
exception  of  the  fifth  ardcle,  which  says 
nothing  about  the  intent.  Now,  recurring  to 
what  Iliave  already  said  on  this  subject,  1  de- 
sire to  sustain  what  I  have  swd  by  a  reference 
to  some  of  the  decisions  or  some  of  the  opin- 
ions in  the  law  books,  and  I  ask  the  question 
how  can  any  unla'wful  intent  be  predicated  of 
his  act?  According  to  Foster  and  Hale  and 
otherwriteis  upon  criminal  law,  audi  quote  this 
fromlBouviers  Dictionary,  page  647,  who  cites 
Foster  and  Hale  and  others  for  the  aefinition : 

"Everi'  crime  mnethave,  oeceasarily,  two  eonstit- 
ncDt  piuta,  nameli',  an  aot  forbiddoii  by  law  anA  an 
intention. 

And  that  is  as  applicable,  I  take  it,  to  a 
.high  misdemeanor  as  it  is  to  a  high  crime 

"  The  aot  ia  innocent  or  gniltr  juat  as  there  n 


agaiDBttlieUnitBd  States  he  bgniltyofan  overt  aot 
Mr,  Bishop,  in  his  work  on  criminal  law, 


inferable  from   tbe   e 


I  maintain  that,  there  being  no  unlawful  or 
improper  intention  there  can  be  no  crime  or 
misdemeanor;  and  although  I  did  not  read  this 
yesterday  I  substantially  cited  it;  but  having 
it  here  I  ask  your  indulgence  to  repeat  it  again 
in  the  language  of  the  oook  itself.  I  refer  to 
Wharton's  Criminal  Law,  page  T33,  and  Eos- 
coe's  Criminal  Evidence,  page  801,  to  sustain 
this  proposition : 
"An  indiotment  againat  an  officer  of  justice  for 
■"  '  obarge  that  the  aot  waa 


will)  01 


partial,  i 


knowledge  that  it 

In  Wharton,  page  269,  and  2  Eussell,  732, 
this  principle  is  stated: 

"Ab  to  acta  of  an  ofBoial  nature,  BverjtLiue;  is 
presumed  to  be  rightful!;  done  until  the  contrary 

Again,  Kr.  Bishop,  in  his  Criminal  Law, 
section  80,  says; 

or  honest  mistake  of  fact  will  be  excepted  out  of  a 
general etatate." 

Now,  Senators,  if  these  are  the  rules  that 

Sire  vail  in  courts  of  law — and  they  are  rules 
bunded  in  wisdom,  in  common  sense,  in  justice 
— if  these  rules  obtain  in  criminal  trials  every 
day  in  courts  of  law,  what  is  there  to  prevent 
them  from  being  enforced  in  this  court,  and 


upon  him?    How  can  it  he  said  that  he 

had  any  wrongful  or  unlawful  intent  when  the 
Constitution  gave  Uim  the  power  to  judge  for 
himself  in  reference  to  the  particular  act?  How 
can  it  be  s^d  that  he  had  any  wrongful  or  un- 
lawful intent  when  the  practice  of  tlio  Govern- 
ment for  the  long  period  of  time  to  which  I 
have  adverted  was  sufficient  to  jusdfy  him  ia 
exercising  the  power  which  he  attempted  to 
exercise?  How  can  it  be  said  that  there  was 
any  wrongful  or  unlawful  intent  when  he  had 
all  these  opinions  of  the  Attorneys  General  to 
guide  and  lead  and  direct  him?  How  can  it 
be  said  thatthere  was  any  unlawfuHntent  when 
he  had  the  very  opinions  of  the  Senators  and 
Representatives  at  the  time  when  the  law  was 
passed  as  a  guide  to  lead  and  direct  him  in  the 
performance  of  his  duty  ?  It  does  seem  to  me 
that  it  beggars  all  belief  to  say  that  the  Presi- 
dent intended  anything  wrong.  It  outrages  our 
ideas  of  common  justice  and  of  common  senpe 
to  say  that  there  was  any  purpose  or  intent 
upon  his  part  either  to  violate  the  Constitution 
or  to  violate  the  civil-tenure  bill.  If  Mr.  Speed 
is  correct,  and  if  the  other  writccs  are  correct, 
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and  the  President  believed  that  the  law  waaua- 
conEtitutional,  then,  utidl  the  question  at  least 
■was  adjudicated  by  the  highest  court  in  the 
TTnited  States,  the  President  had  the  right  to 
exercise  his  Judgment,  and  you  cannot  bold 
that  he  was  guilt;  of  any  criminal  intention. 

Was  ever  auch  a  case  presented  ?  How  bald, 
how  naked  do  these  charges  appear  when  you 
look  at  the  proof  1  I  wUl  not  take  np  time, 
Senators,  to  tarn  to  the  evidence  of  witneaaea 
which  you  all  have  fresh  in  your  recollection. 
Was  there  ever  such  a  scene  in  the  history  of 
the  world  among  men  doming  to  have  intel- 
ligence, among  persons  in  the  exercise.of  or- 
dinary reason  ami  judgment  as  the  scene  that 
occurred  in  reference  to  Mr.  Stanton'sreraoval 
and  the  attempt  to  bring  the  queation  before 
the  courts  of  justice.  There  is  old  General 
'  Thomas,  whom  they  t  gm  t  a  g  d  deal  on 
the  other  side;  but  I  tak  hm  b  plain, 
simple-hearted,  hon  t  Id  t  tl  m  i,  who 
has  been  forty  years  th  mT  ta  y  vice  of 
the  coui  try.     If  th        w  y        piciopa 

abD  t  h  m,  such  aa  th  g  tl  m  [M  .  Man- 
ager BouTWELT.]  allud  d  t  y  t  d  aa  to 
whether  he  was  in  fa  f  th  b  Uion  or 
aga  nat  t  it  is  a  ve^  extraordinary  thing  that 
Mr  Stanton  should  send  him  down  to  the 
southern  States,  and  that  he  should  organize 
aome  s  venty  or  eighty  thousand  negroea  there 
to  tght  the  battles  of  the  Union.  He  is  a 
plain,  simple-hearted,  honest  old  man,  whose 
very  countenance  is  a  recommendation  to 
him  before  anybody  under  the  heavens  hears 
him  £peak.  Perhaps  his  vanity  was  a  little 
tickled  by  the  idea  of  being  appointed  Secre- 
tary of  War,  No  doubt  the  old  man  felt  very 
comfortable  at  that  elevation  for  a  little  while. 
But  who  that  heard  his  testimony  in  thiscourt 
can  doubt  for  a  moment  his  intention  to  speak 
the  truth  in  regard  to  everythina;  he  said  ?  He 
goes  to  the  War  Department,  and  you  have  that 
wonderful  scene  atthelimewhenhe  attempts  to 
takepossessionoftheofficeof  Secretary  of  War, 
This  he  was  going  to  do  with  force  and  vio- 
lence I  Was  there  ever  such  a  thing  since  the 
world  began,  auch  an  act  of  force  aa  you  had 
there  between  Mr.  Thomas  and  Mr.  Stanton 
when  this  proceeding  was  going  on?  They 
met  together  like  twin  brothers.  They  almost 
embraced  each  other.  I  believe  he  said  Mr. 
Stanton  did  hug  him,  or  something  lake  that. 
[Laughter.]  He  came  very  near  it,  if  he  did  not 
actually  do  it ;  and  in  the  fullness  of  his  heart 
Mr.  Stanton  became  exceedingly  kind  and 
liberal  upon  the  occasion,  and  he  called  for 
liquor,  and  had  it  brought  out,  and  there  was 
that  great  dram,  containing  about  one  apoon- 
fnl,  fiiiriy,  honestly,  equally  divided  between 
these  two  aspiring  Secretaries,  and  done  in  a 
spiritof  fraternity  and  of  love  such  as  I  suppose 
never  was  witnessed  in  a  forcible  contest  on 
theiace  of  the  earth  before.     [Laughter.] 

An  attempt  was  made  to  have  this  question 
settled.  Stanton  puts  his  arm  around  him 
and  says,  "Thie  ia  neutral  ground,  Thomas, 


between  you  and  me;  there  ia  no  war  here 
when  we  have  this  liquor  on  hand  ;"  and  not 
only  divided  that  spoonful,  but  he  felt  so  good 
after  he  took  that  that  he  sent  out  and  goto 
bottle  full  more.  [Laughter.]  I  suspect,  Sena- 
tors— T  do  notknowhow  the  feet  is— but  I  sus- 
pect that  old  friend  Thomas  not  only  felt  a 
little  elevated  by  the  idea  of  being  Secretary 
of  War  ad  interim,  after  having  served  hia 
conntry  in  a  somSwhat  inferior  capacity  for"a 
good'while,  but  I  imagine  the  old  man  took 
ao  much  of  that  good  liquor  on  that  occasion 
that  he  felt  his  spirits  very  much  elevated,  and 
was  disposed  to  talk  to  Mr.  Karsner  and  all 
these  other  men  in  the  manner  in  which  be 
did  talk. 

And  yet  they  tell  yon  this  was  force  I  Oh, 
yes,  force ;  attempting  forcibly  to  eject  Mr. 
Stanton  from  the  office  of  Secretary  of  War — 
by  drinking  a  spoonful  of  liquor  and  helping 
to  divide  a  bottle  with  him  1  Was  there  ever 
auch  an  idea  of  force  before?  Thia  is  the 
"  lame  and  impotent  conclusion"  of  the  pro- 
ceeding which  we  have  upon  the  other  aide. 

Well,  they  conclude  that  they  will  depart 
from  that  neutral  ground.  After  they  got  out 
of  the  building  Mr.  Stanton  goes  along  and 
he* wakes  up  Mr.  Meiga  in  the  dark  hours  of 
the  night — ne  or  some  of  his  friends.  It  is 
idem  sonarts;  it  is  the  same  thing,  I  reckon. 
Whatever  he  did  by  others  he  did  by  himself. 
His  friends  go  and  arouse  Mr.  Meigs  in  the 
dark  hours  of  the  night,  as  if  some  felony  were 
about  to  be  committed.  They  go  there  as  if 
they  were  attempting  to  raise  the  hue  and  cry. 
They  wake  him  from  the  slnmbera  of  the  night 
and  require  him  to  go  to  his  ofhce  to  make  out 
a  warrant  against  old  man  Thomas  for  trying 
to  violate  the  civil-tenure  bill.  He  tises  and 
goes  to  his  office  with  hot  haste,  something 
like  the  haste  in  which  thia  impeachment  pro- 
ceeding was  gotten  up.  Ho  goes  to  hia  office. 
He  issues  his  warrant  with  all  proper  gravity 
and  decorum,  and  it  is  placed  in  the  hands  of 
an  ofBcer,  and  poor  old  Thomas,  with  about  a 
pint  or  a  quart  of  liquor  in  him,  [laughter,]  is 
arrested  and  taken  before  a  judge  to  be  tried  for 
this  great  offense  of  violating  the  civil-tenure 
bill  I  He  ia  placed  in  the  custody  of  an  officer 
as  if  he  had  committed  some  horrible  ontra^, 
some  terrible  offense.  The  officer  follows  him 
over  to  the  Fresident'a.  He  sticks  to  him  like 
a  leech,  closer  a  good  deal  than  a  brother. 
[Laughter.]  He  follows  him  over  there,  and 
will  not  allow  poor  old  Thomas  to  get  out  of 
his  sight  at  all.  "'  Oh,  you  have  committed  a 
terrible  offense;  you  have  violated  the  civil- 
tenntre  bill;  you  are  liable  to  fine  and  liable  to 
imprisonmept,  and  I  cannot  permit  yon,  sir,  to 
escape  out  of  my  clutches."  But  at  last  tho 
old  man  gets  a  lawyer  and  comes  along  before 
the  judge.  The  lawyers  get  to  discussing  the 
question  before  the  judge,  and  strange  to  say 
this  terrible  offense  which  it  took  a  midnij^t 
warrant  to  reach,  this  terrible  offense  whicli  it  _ 
required  a  marshal  or  some  other  officer  with  ' 
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histi^stafftotakecare  should  not  be  CDiiimitted 
with  inipuTiity,  and  to  hold.  OQ  to  the  person  of 
Thomas  so  that  he  could  not  escape — when 
these  lawyera  came  to  argue  it  before  the  judge, 
and  they  began  to  find  out  there  was  some  idea 
of  taking  the  thing  up  to  the  Supreme  Conrt, 
the  tune  was  changed.  "A  change  came  o'er 
the  epirit  of  ihar  dream,"  and  this  offense, 
which  was  90  terrible  a  few  hours  before,  sitika 
ihto  iusiguiflcauce,  and  old  ihan  Thomas  is  dis- 
charged, as  the  judge  discharged  the  turkej  at 
the  table  that  had  teen  there  lor  a  week,  upon 
bis  own  recognizance.  [Laughter.)  No  case 
is  to  be  permitted  to  be  made  out  for  the  settle- 
ment  and  adjudication  of  the  Supreme  Court 
of  the  United  States. 

Mr.  Secretary  Stanton's  great  warrant  re- 
minds me  of  an  anecdote.  Senators.  I  am  a 
Tery  poor  hand  at  telling  one,  but  I  believe  I 
will  try  it,  I  do  not  know  whether  I  shall 
succeed  in  telling  it  or  not.  It  is  one  I  used 
to  hear  a  gentleman  in  our  State  of  Tennes- 
see tell  about  two  Irishmen.  They  came  over 
to  this  countiy  and  were  very  ignorant  of  our 
habits  and  manners  and  customs,  and  particu- 
larly in  reference  to  the  "varmints"  that 
belonged  to  the  United  States.  They  were 
walking  along  one  day,  and  they  saw  a  little 
ground  squirrel  run  up  on  a  slump  and  then  go 
down  into  the  hollow  of  the  stump.  One  of 
the  Irishmen  concluded  he  would  catch  him 
and  see  what  kind  of  a  "  baste"  it  was.  So 
he  put  his  hand  down  in  the  hollow,  and  the 
other  one  said  to  him,  "  Have  you  got  him, 
Pat?"  "No,"  he  replied,  "bythe  powers, 
he  has  got  mel"  [Laughter.]  And  that  was 
just  dactly  tlie  way,  Senators,  witli  Mr.  Stan- 
Ion  and  this  great  warrant.  Instead  of  get- 
ting Mr.  Thomas,  they  found  he  was  likely 
to  get  them,  and  therefore  he  was  discharged 
upon  his  own  recognizance,  and  we  hear  noEh- 
iug  more  of  his  great  offense.  Whoever  heard 
of  such  a  proceeding  as  this  intended  to  be 
converted  into  a  grave  and  terrible  and  awful 
charge  against  the  President  of  the  United 
Stales  "or  any  other  man?"     [Laughter.] 

Before  I  pass,  Senators,  &om  this  view  of 
the  case,  allow  me  to  read  an  autborit;  here, 
without  comment,  in  support  of  a  proposition 
which  I  assumed  before  yon  awhile  ago  as  to 


and  practice  of  the  Government  and  the 
versal  interpretation  of  the   Constitution.     I 
should  have  read  it  before.     Chancellor  Kent, 
in  the  first  volume  of  his  Commentaries,  page 
528,  saysj 

"A  soleiDD  deciaion  uooQ  a  paint  of  law  arisins  in 
aaf  given  cuse  taeoomea  au  aathoritv  in  a  like  case. 
beoauseitiathehighostevideneewbicnweoaahaveDf 
the  law  applioable  to  thesubjcot.  and-tfae  judges  are 
tpoand  ffl  followthatdooisioo."  ' ^^  ----j-. 


If  adeoisioi 


ir  misapplied  iu  tb 
bcration,  the  presumpfioD  is 


a  law  w 


ta  regard  it  aa  ajastdealaralioa  or  cipoaitioi 
law  and  to  regulata  their  actiona  und  eonlr 
it.   It  would,  therefore,  be  eitremely  inooai 


ty  of  Buch  rt 


IB  that 


safe  odvics  to  those  wtio  nonsuit  them,  and  people  in 
eoDeialeanvontnrenithiMinfideDCBtDburaDdtraet 
and  to  linRl  with  each  other.    If  judioial  deoiaioos 
ishtly  disregarded,  we  should  disturb 

" ^  landmarkaof  proper! 

deliberately  adopte< 


olwt 


unless  b?  a  court 

iiijuui  ur  rcvitn,  and  DOver  bf  the  same  court 
fpt  for  very  cogenl  reasona  and  upon  a  clear 


ould  ba  lea 


.ainty  a 


bo  the  Ian 


te  of  perplexing 


And  the  very  same  thing  can  be  said  about 
the  canstruction  of  the  Constitution  and  the 
acts  of  the  Executive  for  a  long  time. 

'■ThelangnagB  of  Sir  William  Jones  is  esLCeedingly 
not  a  lawyer  would  ever  know  tow_  to  act,  and  no 
whal  to  nrtrisB  uitIbks  nnnrls  were  houndby  aatliority 

re  supposed  to  be 

I  shall  not  repeat,  Senators,  what  I  esteem 
ti  be  the  unanswerable  argument  of  Judge 
Curtis,  that  the  removal  of  Mr.  Stanton  is  not 
a  ease  embraced,  or  intended  to  be  embraced, 
in  the  tenure- of-civil-ofBce  bill  according  to 
the  terms  of  the  bill  itself.  It  is  enough  for 
me  to  refer  you  to  that  argument  without  re- 
peating it. 

And  so,  having  on  this  branch  of  the  case 
considered  the  three  propositions  with  which  I 
sat  out,  having  endeavored  to  demonstrate 
upon  the  first  article,  first,  that  the  civil-tenure 
act  is  unconstitutional ;  second,  that  the  action 
of  the  President  was  not  a  violation  of  the 
terms  of  the  civil-tenure  bill  itself,  because, 
from  what  occurred  at  the  time  that  bill  was 
passed  it  is  manifest  that  it  was  not  intended 
to  embrace  the  Secretaries,  as  Judge  Curtis 
showed  in  his  extracts  from  the  remarks  that 
were  made  at  the  time  when  the  bill  was  passed ; 
and  having  shown,  third,  that  if  both  these 
propositions  be  incorrect,  still  tJ 


that  is 


raadeuponthefirstftrticle.   I) 

article,  and  will  endeavor  to  mase  my  argument - 

as  brief  as  possible  upon  it. 

The  second  article  charges,  in  substance, 
that  the  President  was  guilty  of  a  high  misde- 
meanor in  office  by  delivering  the  letter  of 
anthori^  to  General  Thomas  while  the  Senate 
was  in  session,  without  its  advice  and  consent, 
when  there  was  no  vacancy,  and  contrary  to 
the  ten  ore -of  civil- office  act.  In  ouv  answer 
we  show  that  a  vacancy  existed  when  the  letter 
of  authority  was  delivered;  that  the  appoint- 
ment ad  interim  was  justified  by  long  usage, 
though  the  Senate  was  in  session  ;  that  Uie 
tonnre-of- civil- office  act  was  not  violated,  even 
if  it  is  a  constitutional  law,  because  the  notifi- 
cation to  the  Senate  oC  the  removal  and  the 
appointment  of  Mr.  Ewtng  shows  that  there 
was  no  criminal  intent,  no  design  to  prevent 
the  Senate  from  the  exercise  of  its  concurrent 
power  in  the  appointment  of  a  successor  to 
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the  msQ  wlio  was  attempted  to  be  remoTed  by 
the  President. 

The  third  article  36 taonttbeletter  to  Tbomas, 
charges  that  he  was  appointed  during  the  sea- 
flion  when  there  was  no  vacancy,  aad  that  this 
■waa  a  high  miademeanor  in  office.  In  our 
answer  we  rely  on  tbe  answer  to  the  first  arti- 
cle; deny  that  Thomas  was  "  appointed"  in 
the  sense  of  the  term  used  there,  and  insist 
that  he  was  only  temporarily  desienated ;  that 
there  was  no  intent  to  violate  the  Constitu- 
tion or  make  a  permanent  appoiotment;  and 
we  deny  that  there  was  no  vacancy.  Mr.  Story 
Bays,  in  the  third  volume  of  his  Coijimentaries, 
section  ldt>3,  that  the  Senate  are  said  to  have 
pro  tested,  against  tbe  creation  and  appointment 
of  ministers  to  Ghent,  made  during  recess ; 
that  on  the  20th  of  April,  1822,  they  held  that 
the  President  could  not  create  the  office  of 
minister  and  make  appointments  during  the 
recess,  and  that — 
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If  tbe  Senate  are  in  session  when  an  office  is 
created  and  no  nomination  is  mode,  the  Presi- 
dent caimof  Gil  the  vacancy  (for  there  is  none) 
during  the'reeess;  and  upon  that  question 
there  m,  as  already  shown,  some  difference  of 
opinion. 

Tbe  fourth  article  charges  the  President  with 
conspiring  with  Thomas  and  other  persons 
unknown  with  an  intent,  by  intimidation  and 
threats,  unlawfully  to  hinder  and  prevent  Stan- 
ton from  holding  tbe  office,  contrary  to  tbe  act 
of  July  31,  1861,  and  the  Constitution,  and 
charges  that  in  this  he  was  guilty  of  a  "  high 
crime  in  office."  It  is  not  necessary  for  me  to 
do  more  than  to  refer  to  the  answers  in  con- 
nection with  these  charges,  and  make  an 
occasional  passing  remark  upon  some  of  them. 
The  answer  contains  a  general  and  specific 
denial ;  protests  that  Mr.  Stanton  waa  not  Sec- 
retary ;  that  the  act  was  done  to  try  Mr.  Stan- 
ton's right;  that  there  was  no  intimidation  oi 
threats,  either  to  prevent  Stanton  or  to  induce 
Thomas,  by  such  means,  to  obtain  the  office ; 
that  Mr.  Thomas  proceeded  in  a  peaceful 
manner;  that  Stanton  still  retains  undisturbed 
possesaioji ;  and  that  the  fourth  article  charges 
no  agreement  with  Thomas  to  use  threats,  and 
does  not  state  the  threats. 

Upon  this  article  I  have  to  say;  1.  "' 
spiracy  at  common  law  is  an  agreement  between 
.  two  or  mote  persons  to  do  an  unlawful  act,  or 
an  act  which  may  become  in  the  combination 
injurious  to  others."  (1  Bouvier,  281.)  "T 
indictment  must  show  that  it  was  intended  ._ 
effect  an  unlawful  purpose,  or  a  lawful  purpose 
by  unlawful  means."  (Wharlon,  669;  Roacoe, 
406.)  In  3  Bucrowe,  page  1321,  it  was  held  that 
conspiracies  may  endanger  public  health,  vio- 
late public  morals,  insult  public  justice,  destroy 
tbe  public  peace,  or  affect  public  trade  or  busi- 
ness.   It  is  not  necessary  that  any  act  should 


be  done  or  that  any  one  should  be  defrauded 
or  injured,   (1  Bouvier,  281,282.) 

2.  The  act  entitled  "An  act  to  define  and 
punish  certain  conspiracies,"  approved  July 
SI,  1861,  was  passed  soon  after  the  rebellion 
commenced.  It  provides — I  am  not  reading 
the  act;  for  the  sentences  of  these  acts  are 
very  long,  as  are  the  sentences  of  most  of  the 
acts  of  Congress  that  I  have  read ;  I  only  read 
in  connection  the  phraseology  that  pertains,  as 
I  think,  to  the  particular  matter  charged — it 
provides  that — 

"ir  two  or  more  parsons,  within  anr  State  or  Ter- 
ritDi7(>t  the  TlmtedStatea.sbBll  conspire  together" 

•  •      '      *.      by  foroe,  to  prevent,  hinder,  or 

•  •  •  •  "each  and  every  person  80  offend- 
ing shall  be  guilty  of  a  high  ciime,"  £c. 

On  this  statute  and  the  fourth  article — for  I 
wish  to  run  over  them  as  rapidly  as  I  can — I 
remark, 

1.  That  it  is  doubtful  whether  the  word 
"  Territory,"  as  was  argaed  by  Judge  Curtis, 
embraces  the  District  of  Columhia  acquired 
after  the  Constitution,  according  to  Scott  us. 
Sandford,  19  Howard,  615 :  2  Story  on  the  Con- 
stitution, 196 ;  the  United  States  vs.  Gratiot, 
H  Peters,  537. 

2.  The  Constitution,  article  one,  section 
eight,  clause  seventeen,  confers  tbe  power  to 
acquire  a  district  not  exceeding  ten  miles 
square,  and  does  not  use  the  word  "Territory," 
so  far  as  I  know,  in  reference  to  the  District 
of  Columbia,  or  the  district  that  was  to  be 
acquired  under  that  provision  of  the  Consti- 

3.  The  article  does  not  charge  that  the  act 
was  done  "  by  force,"  hnt  uses  the  words  "in- 
timidation and  threats,"  without  setting  out 
the  threats.  Although  we  do  not  insist  here 
upon  the  technicality  that  it  is  required  in  a 
declaraljon  or  an  indictment,  yet  upon  any 
principle  of  correct  pleading  there  ought  to  be 
enough  alleged  at  least  to  show  what  is  the 
offense  that  the  party  is  charged  with,  and  to 
bring  the  offense  within  the  terms  of  the  atat 
ute,  which,  as  I  say,  is  not  done. 

i.  It  chaiges  that  the  object  was  to  prevent 
Stanton  from  holding  the  office  of  Secretary 
of  War,  but  does  not  allege  how  this  was  done 
to  prevent,  hinder,  or  delay  the  execution  of 
any  law  of  the  United  States.  It  does  not  set 
out  or  refer  to  tbe  tenure- of- civil- office  act, 

5.  I  maintain,  without  dwelling  upon  tbe 
argument,  that  there  is  noproof  of  conspiracy 
so  as  to  let  in  Thomas's  declarations,  accord- 
ing to  the  pnnciple  stated  in  Boscoe,  414,  417. 

6.  There  is  no  proof  of  intimidation  and 
threats  to  Stanton. 

7.  There  is  no  pretense  of  a  high  crime  in 
office  as  charged  in  this  fourth  article. 

8.  Sergeant  Talfourd  says  a  conspiraw'  is 
more  difficult  to  be  ascertained  precisely  than 
any  other  offense  for  which   an   indictment 

"An  indiotnient  against  an  officer  ofjuatice"— 

And  this  is  a  mere  repetition,  with  slightly 
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"different  phraseology,  of  a  principle  I  reiled 
on  a  while  ago — 


An  Indictment  flBftinst  c 
misbehavior  in  office  muat< 
done  with  eorrupt,  putial, 

moiiles,  anil,  above  all.  with 

wrong.''— WAorlgn.  733:  Roame,  SW. 


The  fidh  article  charges  an  nnlawful  con- 
spiracy with  Thomas  ana  others  unknown  to 
hinder  and  prevent  the  execulion  of  the  tenure- 
of- civil- office  act,  and  attempting  to  prevent 
Stanton  from  holding  the  office  of  Sectetarj- 
of  War.  In  our  answer  we  deny  the  charge 
in  its  own  terma ;  refer  to  the  answer  "to  the 
fonrth  article ;  deny  that  Stantoii  waa  Secre- 
tary I  and  except  to  the  sufficiency  of  the  fifth 
article  as  not  ahowing  by  what  means  or  what 
^agreement  the  alleged  conspiracy  waa  formed 
;or  carried  out. 

In  regard  to  this  fifth  article  I  maintain : 
1.  Aa  to   indictments  for  conspiracy,  one 
peraon  cannot  be  convicted.     It  muat  be  by 
itwo,  unless  charged  "  with  persons  unknown ;' ' 
and  for  that  I  refer  to  Wue 


i  evidence  for 

2.  The  tenure- of- civil- office  act  of  March  2, 
1897,  contains  no  provision  as  to  "  conspiracy. ' ' 

3.  The  fifth  section  makes  it  a  high  misde- 
meanor to  accej)C  or  hold  any  employment  con- 
trary to  ita  provigiona,  &c.  And  the  siith  sec- 
tion makes  every  removal,  appointment,  or 
employment  contrary  to  the  provisions  of  the 
act  a  high  misdemeanor. 

4.  No  force  ia  charged  in  this  article  under 
,the  act  of  1861. 

.5.  We  say  that  no  conspiracy  is  proved. 
There  is  no  agreement  between  the  President 
And  General  Thomas  to  do  any  unlawful  act 
whatever.  The  President,  in  rirtue  of  hif 
power  as  Preaident,  appoints  Mr.  Thomas,  ot 
attempts  to  appoint  him,  to  the  office  of  Secre- 
tary of  War  ad  inteHm.  He  does  not  direct 
that  any  force  shall  be  used.  He  does  not 
direct  that  any  unlawful  act  ehall  be  done. 
All  that  he  does  is  simply  to  make  the  appoint- 
ment, and  he  does  it  with  a  view,  as  you  may 
infer  from  ail  the  testimony  in  the  case,  of 
having  the  question  judicially  settled. 

Something  was  sud  by  one  of  the  Managers 
about   General  Sherman's  testimony  '      '  ' 

connection.     General  Sherman,  in   hi 

mony,  spoke  of  the  thought  of  force  having 
crossed  his  own  mind  when  he  was  reflecting 
.about  what  it  might. be  necessaryforhimtod 
but  when  he  was  exttmined  the  second  time, 
distinetlj  and  explicitly  acquitted  the  Presi- 
dent of  IJie  Ututed  States  of  ever  having  ii 
mated  to  him  an)'  design  or  purpose  whate' 
to  employ  force  in  the  ejection  of  Mr.  Stanton 
from  the  office  of  Secretary  of  War. 

6.  We  say  on  this  fifth  article  that  if  the 
tenure-of'Omceact  is  unconstJiutional: 
iSAutaf  it. 


7.  i  mere  conspiracy  to  prevent  the  execu- 
)n  of  the  act  of  1861  is  not  indictable.  3t 
ust  be  a  forcible  conspiracy,  or  a  conspiracy 
act  by  force. 

The  sixth  article,  which  I  shall  consider 
briefly,  charges  that  the  President  did  unlaw- 
fully conspire  with  Lorenzo  Thomas  by  force 


the  custody  of  Slanton,  contrary  to  the  act 
of  July  31,  1801,  and  with  intent  tbenandthere 
to  violate  "  an  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  and  that  he  was  thereby 
ilty  of  a  ."high  crime  in  office."  The  denial 
this  article  la  brief  and  general.  It  denies 
that  Stanton  was  Set^retary ;  denies  the  con- 
ipiracy  and  nnlawful  intent ;  and  refers  to 
former  answers,  Thefirstseotionof  the  conspir- 
acy act  of  1861  declares  that — 

"If  two  or  mors  pereona  within  any  State  or  Terri- 
tory of  the  UnitodStatesshallconapire  together"     ■■ 

•  •  ■  '-by  fijtce  toaeiia,  take,  orpoBSeaa 
any  property  of  tho  United  States  anainst  the  will  or 
contrary  to  the  authority  o(  the  United  SUiteB."       * 

•  •  *  "  each  and  every  pBreon  so  offending 
ehall  be  Kuilty  of  a  hieh  crime,''  &e. 

On  this  act  and  article  I  argue ; 

1.  That  the  President  is  aiot  "a  person" 
within  the  meaning  of  the  act,  anf  that  official 
delinouency  is  always  appropriately  designated. 

2.  He  is  Commander-in-Chief  of  the  Army 
and  Navy,  may  recommend  laws,  command  the 
Army  and  Nav^  and  the  militia  when  called 
into  active  service,  require  opinions  in  writing 
from  his  Cabinet  officers,  and  he  is  required  to 
take  care  that  the  laws  be  faithfully  executed. 

8.  From  these  powers  it  results  that  the  Be- 

eirtment  of  War  and  the  Secretary  are  under 
s  control,  and  that  he  cannot  be  charged  with 
seizing  a  thing  which  he  hiid  the  right  to  tabe 
or  to  control  by  means  of  his  authority  over 
the  Secretary  of  War. 

i.  The  article  does  not  chai^  that  he  at- 
tempted to  seize,  take,  and  possess  the  property 
"against  the  will  or  contrary  to  the  authority 
of  the  United  Stales,"  so  as  to  bringthe  crime 
within  the  definition  of  the  act  of  1861. 

The  seventh  article  charges  the  President 
with  eonspiriue  with  Thoin^  unlawfully  to 
seize,  take,  and  possess  the  property  of  the 
United  States  in  the .  Department  of^  War  in 
the  custody  of  Stanton,  Secretary  for  the  De- 
partment, with  intent  to  violate  the  act  regu- 
lating the  tenure  of  certain  civil  offices,  aa  n 
"high  misdemeanor  in  office."  The  answer 
denies  and  negativ.es  the  terms  of  the  charge, 
refers  to  former  answers,  and  alleges  that  the 
allegations  are  insufficient. 

I  scarcely  think  any  argument  is  necessary 
upoi)  this  seventh  article,  though  I  will  say 
briefly  tJiat  I  do  not  see  any  violation  of  the 
President's  oatli  of  office  in  this  or  any  other 
case ;  that,  for  the  reasons  already  indicated, 
in  view  of  the  authorities  which  have  already 
been  read,  there  was  no  conspiracy  ;  that  the 
intent  to  seize,  take,  and  possess  the  property 
in  .the  W»r  Department  is  not  an  offense  withJo 
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the  tenure- of- civil- office  act;  that  Thomas's 
declarations  are  no  evidence  of  ihe  conspiracj, 
as  shown  in  Iloseoe,  414,  417,  Mr.  Starkie 
sal's  that  mere  detached  declarations  and  con- 
fessions of  persons  not  defendants,  not  made 
in  the  proaeoution  of  the  objects  of  the  con- 
spiracy, are  not  evidence  even  to  prove  the 
existence  of  aconspiracj. 

In  reference  to  the  eighth  article,  which 
chargea  that  the  President  committed  and  was 

Sailty  of  a  high  misdemeanor  in  issuing  and 
eliveringtoTfaomasa  letter  of  authority  "with 
intent  unlawfully  to  control  the  disbursements 
of  the  moneys  appropriated  for  the  military 
service  and  for  the  Department  of  War,"  con- 
trary to  the  act  regulating  the  (enure  of  certain 
civil  offices,  without  the  consent  of  the  Senate, 
while  the  Senate  was  in  session,  and  there 
being  no  vacancy,  the  answer  admits  the  issu- 
ance of  the  letter  of  authority,  but  denies  any 
unlawful  intent;  insists  that  there  was  a  va- 
cancy, and  that  his  ohnect  was  to  bring  the 
question  toadecisionbeforetheSupreme  Co    t. 

tjpon  this  article,  I  remarlt;  1.  There  is 
provision  in  the  tenure- of- civil -office  act  aga 
''an  intent  unlawfully  to  control  the  disDU 
ments  of  the  moneys  appropriated  for  the 
itaiy  service  and  the  Department  of  \Va 
and  no  offense  can  be  la wlully  imputed  of  a  b 
an  intention. 

2.  Under  the  constitutional  provision 
the  President  shall  "take  care  that  the  1 
be  faithfully  executed,"  the  President   m 
make  and  repeal  Army  rules  and  reeulat 
as  to  pay  for  extra  service,  there  being 
legislation  on  the  subject,  and  he  may  law- 
fully exercise  a  general  supervision  and  con- 
trol over  the  acts  of  the  Secretary  and  other 
sabordinatesastothe  disbursement  of  moneys, 
as  was  determined  by  the  Supreme  Court  or 
the  United  States  in  the  ease  of  the  United 
States  M.  Eliason,  16   Peters,  291 ;   14  Cur- 
tis, 304. 

3.  The  President's  powers,  as  declared  by 
the  Supreme  Court  of  the  United  States,  time 
and  again,  are  such  as  we  maintcun  that  no 
offense  can  be  predicated  of  these  acts.  With- 
out citing  all  the  decisions,  I  refer  to  the  case 
of  Wilcox  vs.  Jaekaon,  13  Peters,  498,  where 
it  is  aaid  that  the  President  acts  in  many  cases 
through  tie  heads  of  Departments,  and  the 
Secretary  of  War,  having  directed  a  section  of 
land  to  be  reserved  for  military  purposes,  the 
court  presumed  it  to  have  been  done  by  direc- 
tion of  the  President,  and  held  it  to  be  by  law 
Ida  act;  which,  by  the  way,  if  I  deemed  it 
necessary,  would  he  a  very  good  authority  ts 
comment  upon,  in  answer  to  the  argument  of 
the  honorable  Managers,  that  no  implication 
tesults.in  favor  of  the  powers  which  are  con- 
ferred upon  the  President  under  the  Constitu- 
tion. Inere  is  a  case  where,  to  all  intenta  and 
purposes,  the  Supreme  Court  enforced  the  doc- 
trine of  implication  in  his  favor,  and  held  that 
it  would  be  presumed  that  the  Secretary  bad 
,aoted  by  direction  of  the  Prewdent  himself, 


and  that  that  would  be  a  sufficient  protection 

The  ninth  article  takes  us  into  a  somewhal 
different  field ;  and  I  believe  when  we  get  there 
we  part  for  a  season  at  least  with  Mr.  Stan- 
ton. The  ninth  article  charges  the  President 
with  inatructing  Brevet  Major  General  Emory 
that  a  part  of  the  act  passed  March  2,  1867, 
entitled  *' Anactmakingappropriations,"  &c^ 
and  especially  the  second  section  thereof 
directing  that  all  orders  from  the  Preaidenl 
shall  be  issued  through  the  General  of  the 
Army,  which  had  been  promulgated  by  general 
orders  for  the  government  of  the  Array  of  the 
United  States,  was  unconstitutional,  with  intent 
to  induce  Emory,  as  commander  of  the  depart- 
ment of  Washington,  to  violate  the  proviaions 
of  said  act,  and  to  obey  the  orders  of  the  Pres- 
ident, and  also  with  intent  to  violate  the  atd 
regulating  the  tenure  of  civil  offices,  and  to 
prevent  Stanton  from  holding  the  office  of  Sec- 
retary of  War. 
Th  t    th'    ninth  article  sets  out,  in 

ta  f  the  22d  of  Pebruaty, 

g  Em  call,  the  object  'being  to 

military  changes  made 
rt  Washington  which  had 

g  the  respondent's  notice. 

Em  dent's  attention  to  the 

appropriation  act.  Be- 
not  constitutional.  The 
and  you  have  seen  that 
I  difference,  as  I  nnder- 
ta  th    conversation  as  set  out 

swer  and  the  conversai- 
tion  as  stated  by  General  Emory  himself.  The 
President  says  that  he  did  not  order  or  request 
Emory  to  disob^  any  law ;  that  hemerely  ei- 

Sressed  an  opinion  that  the  law  was  in  con- 
ictwitb  the  Constitution  ;  and  General  Emory 
sustains  that  to  all  intents  and  purposes,  for, 
when  the  subject  was  intirodueed,  General  Em- 
ory interrupted  the  President,  and  called  his 
attention  to  this  appropriation  act. 

I  have  to  say_  in  reference  to  this  ninth  article, 
that  the  Constitution,  article  two,  section  two, 
with  which  yon  are  all  familiar,  provides  that 
"thePresidentshall  be  Commander-in-Chief  of 
the  Army  and  Navy  of  the  United  States  and  of 
the  militia  of  the  several  States  when  called  into 
the  actual  service  of  the  United  States."  The 
object  of  this  _pro  vision,  without  turning  to  tliB 
caaes  and  taking  up  jour  time  in  reading  them, 
as  is  stated  in  1  Kent,  283 ;  8  Eliot's  Debates, 
103 ;  Story  on  the  Congtihition,  sectiona  149^, 
1432;  and  6  Marshall's  Life  of  Washingtom 
pages  583  to  588,  was  to  give  the  exercise  « 
powerto  a  single  hand.  In  Captain  Meigs's  casQ 
Mr.  Attorney  General  Black — and  I  presume 
from  theeulogy  passed  upon  Mr.  Attorney  Gen- 
eral Black  by  the  honorable  Manager  yesterday, 
his  opinion  now,  at  anjrate,  ought  to  be  a  vety 
authoritative  opinion — in  9  Opinions,  468,  say  a: 

"As  CommandBr-in-CbieE  of  tiia  Army,  it  ia  your 
right  to  decide,  according  to  yonrjudgmeDt.  what 
offioer  shall  peiform  any  panioular  duty,  uid  ua  Una 
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Mr.  StorjiinhlaCommeTitariea,  volume  three, 
section  fourteen  hundred  end  eighty-five,  quot- 
ing from  the  Federalist,  No,  74,  says  that — 

"Of  all  the  cues  and  oanoems  of  Gavenuncnt. 
the  direction  of  vat  most  peoulisrir  demnnde  those 
qnalities  vhhdi  distlnBalsh  the  ezeteiee  of  poner  by 
B^Dglehiuid.  Unity  of  plim.  promptitude,  sntivity, 
and  dedrion  axe  Indupensable  to  BuoofiBB  i  and  these 
can  icareely  exist  ezoept  vben  a  single  magistiate  is 
istiOBted  eiclnsivel;  with  tba  power." 

In  section  fourteen  hundred  and  eighty-six, 
he  Bays: 
^"The  powerptthe  Presjdent,  loo^.m^ght well  " 

.    lirie8?or 

Belong  to  Congreaa." 

Chancellor  Kent,  in  his  Commentaries,  page 
282,  sajs; 

"The  oommaad  and  application  oftbepnblloforoo 

ioviision,  are  powers  so  obviously  of  an  eieoutivo 

acteristioal  of  this  department  that  thoy  have  aim 

bean  eiclnsiyolj  appropriated  to  it  i~ 

organized  Government  upon  the  earth. 

He  Bhows  the  absurdity  of  Hume'a  plan  of 
pving  the  direction  of  the  army  and  navy  to 
one  hundred  Senators ;  of  Milton's,  of  giving 
the  whole  executive  and  legislative  power  to  a 
single  permanent  council  of  senators  ;  and 
Locke'  a,  to  a  small  oligarchical  assembly. 

In  the  case  of  the  United  States  ns.Bliason, 
already  cited,  (16  Peters,  291,)  it  is  said ; 

"The  President  has  naqaostioned  poner  to  estab' 
lish  rules  for  the  government  of  the  Army,  and  the 
eecFetary  of  War  is  hia  regular  organ  to  adminieter 
the  military  eatabliahment  of  the  nation,  sad  rules 

oeired  osthooots  of  theEseoutive.  andas  such  are 
binding  on  oi!  within  the  aphere  of  bis  authority." 

Senators,  I  maintain  that  there  is  no  proof 
here  to  show,  in  the  first  place,  that  there  was 
any  unlawful  or  improper  conversation  between 
lie  President  and  General  Emory.  Mr.  Man- 
ager Butler,  with  that  fertility  of  invention 
which  he  has  so  eminently  displayed  at  every 
stage  of  this  proceeding,  ai^es  that  it  wb" 
either  to  bring  about  a  civil  war  by  resisting 
law  of  Congress  by  force,  or  to  recognise  . 
Congress  composed  of  rebels   and   northern 


which  the  conversation  toolfplace.  Mark  you, 
an  angry  correspondence  with  General  Grant 
had  occurred  from  the  25th  of  January  to  the 
11th  of  February,  1868.  The  President  had 
charged,  or  intimated,  at  least,  in  the  cou 
of  that  correSpondencej  that  he  regarded  Qi 
eral  Grant  as  manifestmg  a  spirit  of  insubor- 
dination. The  removal  of  Mr.  Stanton  took 
place  on  the  21st  of  February,  The  Senate's 
resolntionofthe  21st  of  February,  disapproving 
of  the  removal  of  Stanton,  was  sent  tjj  the  Pres- 
ident and  the  President  sent  a  formal  protest 
or  message  in  iresponae  on  the  24th  of  February. 


I  have  not  brought  in  newspapers  here, 
Senators,  and  I  do. not  intend  to  bring  them 
Luse  the  facts  that  I  am  about  to  state 
fresh  in  your  recollection.  Without 
going  into  any  miuutiffi  "of  detail,  it  is  enough 
for  me  to  say,  in  general  terms,  that  on  the 
manifestation  of  this  unfortunate  difference, 
right  or  who  is  wrong 
about  it,  it  is  an  unfortunate  thing  that  there 
is  a  difTerence  of  opinion  between  the  Chief 
Executive  of  the  nation  and  the  Congress,  or 
or  any  part  of  the  Congress,  of  the  United 
States  ;  it  is  a  matter  to  be  regretted  that  such 
a  difference  of  opinion  exists  among  you ;  but 
when  this  correspondence  occurred,  when  these 
resolutions  were  offered  in  the  Senate  and  in 
the  House,  if  my  memory  does  Dot  fail  me, 
and  I  do  not  think  it  possible  it  can  in  the 
short  interval:  of  time  that  has  elapsed,  there 
was  telegram  upon  telegram,  offer  upon  offer, 
made  on  the  one  side  to  Congress  to  support 
them,  and  on  the  other  aide  to  support  the 
President. 

The  Grand  Army  of  the  Eepuhlic — the  "G, 
A.  E." — aeemed  to  be  figuring  upon  a  large 
aoale,  and  if  there  had  not  been  the  exercise 
of  a  very  great  prudence  on  the  part  of  Con- 
gress and  very  great  prudence  on  the  part  of 
the  President  ot  the  United  States  himself  we 
should  have  had  this  country  enveloped  in  the 
fiamea  of  civil  war.  I  hope,  Senators,  no  mat- 
ter what  opinion  you  may  entertain  upon  that 
subject;  no  matter  who  you  may  think  was  the 
strongest — and  God  forbid  that  the  country 
should  ever  have  any  occasion  to  test  who  has 
the  greatest  military  power  at  its  command, 
the  Congress  of  the  United  States  or  the  Pres- 
ident of  the  United  States — I  say,  without 
entering  upon  such  agueationaa  that,  which  we 
all  ought  to  view  with  horror,  do  give  to  the 
President  of  the  United  States  the  poor  credit 
of  believing  that  he  has  some  friends  in  this 
country,  that  there  are  persons  in  the  different 
States  who  would  have  been  willing  to  rally 
around  him.  If  an  unfortunate  military  con- 
test had  occurred  in  the  country,  how  it  would 
have  resulted  the  Great  Being  above  us  only 
knows. 

All  that  I  claim  for  the  President  of  the 
United  States  is  that  whether  he  had  few  or 
many  forces  at  his  command,  your  President, 
as  I  told  you  upon  the  first  day  I  came  here, 
has  manifested  a  degree  of  patriotic  forbear- 
ance for  which  the  worst  enemy  he  has  on  the 
fiioe  of  the  earth  ought  to  give  him  credit.  If 
he  was  a  tyrant,  if  he  was  a  usurper,  if  he  had 
■the  spirit  of  a  C^sar  or  of  a  Napoleon,  if  his 
object  was  to  wrest  the  liberties  of  this  coun- 
try, your  President  could  very  easily  have 
sounded  the  tocsin  of  war,  and  he  could  have 
had  some  kind  of  a  force,  great  or  small,  per- 
haps to  rally  around  him.  But,  instead  of  doing 
that,  he  comes  here  through  his  counsel  before 
the  Senate  of  the  United  Smtes ;  andalthoush 
.s  one  of 
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Other  genti  era  en— honestly  belisve  that  under 
the  ConBtitutioQ  of  the  United  States  organiz- 
ing the  Senate  and  the  Hqpse  of  Representa- 
tives, the  House  of  Reoresentatives  as  at  pres- 
ent constituted,  with  fifty  Representatives  from 
ten  of  the  aouthera  States  absent,  has  nopower 
to  present  articles  of  impeachment ;  end  al- 
though he  believes,  as  I  do  most  conscientiously, 
that  the  Senate,  as  at  present  constituted,  with 
twenty  Senators  absent  from  this  Chamber  who 
have  a  right  to  be  here,  has  no  power  to  try 
this  impeachment,  he  makes  no  objection  to 
your  proceeding  to  try  him.  I  shall  not  argue 
the  question  I  have  just  suggested,  for,  in  view 
of  the  almost  unanimous  vote  against  the  res- 
olution of  Senator  Datis,  I  think  it  wouldbe 
an  idle  consumption  of  time  to  do  so.  I  only 
advert  to  it  so  that  I  may  place  npon  record 
this  fact, 

I  say  that,  although  the  President  and  one, 
at  least,  of  his  counsel  entertained  this  opin- 
ion, and  doubt  whether  the  House  of  Bepre- 
sentatives,  as  organized,  has  the  right  to  pre- 
sent tho  charges,  or  the  Senate,  as  organized, 
has  the  right  to  trj  them  under  the  Constitu- 
tion, which  says  that  "no  State  shall  be  de- 
prived of  its  equal  suffrage  in  the  Senate,"  yet 
the  President,  instead  of  resorting  to  war,  the 
President,  instead  of  resorting  to  any  of  those 
acta  of  arbitrary  tyranny  and  oppression  which 
are  resorted  to  by  the  ambitious  man  such  as 
he  is  described  to  be,  has  come  here;  and 
the  objection,  through  me,  at 
■  ■  '      '  '  1  apeaceable 

submits  this 
^o  be  judged 


e  of  his  counsel,  yet, 
^■e^r'aa^"otrer; 
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give  hm  dtf  mdgeof  forbear- 
ance? Vih  g  ntl  m  t  Ik  f  his  being  a 
tyra  t  and  a  rp  wh  they  talk  of  his 
Obje  t       d  p    p  d        for  General 

Em  J  S  t  d  th  p  any  improper 
desi        p  n  h     p    t?    N  n  the  feoe  of 

the  earth. 

Li  this  state  of  things,  when  the  whole  coun- 
try was  agitated  and  excited;  when  men's 
minds  were  aroused  everywhere  in  the  nnfortu- 
nate  division  of  parties  in  tho  United  States  to 
Bnch  an  extent  that  they  were  oifering  troops 
on  the  onehandto  sustain  Congress  and  troops 
on  the  oth^  hand  to  sustain  the  President,  and 
when  the  General  of  the  Army  and  the  Presi- 
dent had  differed  in  their  opinions,  I  maintain 
that  the  very  fact  that  the  President  has  done 
nothing  of  a  military  character  shows  that  he 
had  no  intention  to  do  the  acts  which  are  im- 
puted to  him.  But  when  he  saw  these  dis- 
patches, when  he  knew  that  there  was  a  differ- 
ence between  General  Grant  and  himself,  when 
he  knew  that  there  were  persons  sending  dis- 
patches through  the  newspapers,  Governors,  it 
was  said,  and  leading  men  in  tbevarious  States, 
as  to  how  they  would  stand  up  to  the  Congress 
of  the  United  States  in  this  eontroTersy,  it  was 
natural,  right,  proper,  within  the  legitimate 


scope  of  the  powers  conferred  npon  him  by 
the  Constitution,  that  he  should  send  for  this 
officer,  that  he  should  inquire  what  was  the 
meaning  of  these  new  troops  that  were  brought 
into  the  elty  of  Washington. 

He  had  a  right  to  do  it,  and  the  fact  that  he 
did  do  it  is  no  evidence  of  any  unlawful  inten- 
tion or  design  upon  his  part;  but  it  proves  that 
he  was  endeavoring  to  understand,  as  it  was 
his  duty  to  understand  as  the  Commandet-in- 
Chief  of  the  Army  of  the  United  States,  what 
was  the  meaning  of  the  introduction  of  these 
forces.  How  did  he  know  but  that  General 
Grant  in  the  progress  of  this  quarrel  might 
attempt  to  assume  the  powers  of  a  military 
dictator?  How  did  he  know  but  that  General 
Grant  might  be  endeavoring  to  envelop,  to 
surround  him  by  troops,  and  to  have  him  ar- 
rested? Had  he  not  a  right  to  send  for  an 
officer?  Had  he  not  a  right  to  inquire  into 
the  introduction  of  these  military  forces  here? 
When  he  found  that  it  was  only  a  trivial  force, 
when  he  found  that  there  was  no  particular 
design  on  the  part  of  anybody  to  violate  Oie 
Constitution  of  the  United  States,  his  inquiry 
stopped  i  no  effort  was  made  upon  his  part  to 
gather  an  Army  or  to  rally  a  force  to  go  to  war 
with  the  Congress  of  the  United  States,  but  ho 
retains  counsel,  comes  here  'by  his  counsel, 
and  in  a  peaceful  manner  submits  himself  to 
the  judgment  of  the  American  Senate.  I  said 
it  to  you  on  the  first  day  that  his  counsel  ap- 
peared here,  that  the  history  of  the  whola 
world  does  not  furnish  anything  in  moral  sub- 
limity and  grandeur  surpassing  the  trial  in 
which  you  are  now  engaged. 

I  said  then,  and  I  repeat  it  now,  that  I  was 
delighted  and  rejoiced  to  see  that  this  unfor- 
tunate controversy  was  taking  this  turn,  I  re- 
gretted that  any  such  controversy  had  origin- 
ated, regretted  that  there  was  any  such  unhappy 
difference  of  opinion  between  the  Congress  of 
the  United  States  and  the  President ;  but  in 
viewofthesered-hot  dispatches  that  were  pour- 
ing in  upon  both  sides  from  every  quarter  of 
the  United  States,  I  did  felicitate  my  country 
and  I  felicitated  you  upon  the  thought  that  the 
President  of  (he  United  States  had  come  here 
through  his  counsel  and  that  he  was  willing  to 
abide  the  arbitrament  of  the  American  Senate, 
the  sworn  men  of  the  Constitution,  the  judges 
of  your  own  constitutional  powers.  You  judge 
as  any  other  court  judges  that  undertakes  to 
determine  the  question  of  its  jurisdiction.  Let 
you  judge  for  yourselves  whether  you  have  tha 
constitutional  power  to  tiy  him.  He  comes 
before  you  in  this  peaceable  and  quiet  mode; 
and  I  maintain,  Senators,  that  he  is  not  justly 
chargeable  with  the  imputations  that  are  made 
against  him,  and  that  his  conduct  is  a  full 
answer  to  the  entire, argument  that  has  been 
made  by  the  gentlemen  upon  the  other  side. 
They  may  impute  motives ;  they  may  say  just 
as  much  as  they  please  about  the  conversatiou 
with  General  Emory  or  anybody  else ;  the 
President  has  brought  no  force  here ;  he  has 
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not  attempted  in  any  manner  wbatever  to  over- 
awe Congress ;  he  has  not  attempted  in  any 
manner  whatever  to  plunge  this  country  into  a 
revolution;  he basacted peaceably undquietlj, 
and  the  imputationa  that  are  made  against  him, 
&B  I  ineist,  hare  no  just  foundation  in  the  facts 
of  the  case.  All  the  testimony  shows — I  shall 
not  go  into  it  in  detail — that  the  Presideot  of 
the  United  States  had  it  in  view  to  have  this 
question  settled  in  a  peaceable  and  amicable 
mode,  that  he  contemplated  no  force,  but  de- 
signed fiat  it  should  go  before  the  Supreme 

The  tenth  article  charges  the  President  with 
making  intemperate,  scandalous,  and  inflam- 
matoi^  harangues  and  uttering  loud  threats 
and  bitter  menaces  against  Congress  and  the 
laws  of  the  United  States,  which  are  particu- 
larly indecent  and  unbecomiog  in  the  Chief 
Magistrate  of  the  United  Slates,  and  have 
brought  the  high  ofSce  of  President  into  con- 
tempt, ridicule,  and  disgrace.  The  charge  is 
that  he'did  this  and  was  guilty  of  a  high  mis- 
demeanor in  ofSce;  and  the  article  specifies 
three  speeches — one  at  the  Executive  Mansion, 
one  at  Cleveland,  and  one  at  St.  Louis, 

A.  great  deal  of  testimony  has  been  taken 
about  those  speeches.  I  might  make  an  argu- 
ment as  to  whether  thejare  feithful  represent- 
ations of  what  the  President  said  or  not.  I 
shall  not  weary  your  patience  after  having 
delayed  you  so  long  with  any  argument  upon 
that  point. 

The  answer  says  that  the  first  amendment 
of  the  Constitution  provides  that  "  Congress 
shalt  make  no  law  abrldgiog  the  freedom  of 
speech  or  of  the  press."  "Freedom"  is  de- 
fined to  be  personal  and  private  j  "liberty" 
to  bo  public.  We  say,  therefore,  that  this  is 
B  personal  right  in  the  President  as  a  citizen. 
L  say  further  that  his 


ciai,  like  his 

were  private  and 

call  of  his  fellow' 

Ten  years 


IS  to  Congress,  hut 
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)uld   have  struck  the 


American  people  with  astonishment  that 

a  charge  should  be  pi 

ident  of  the  United  States,     JLlmost  from  ray 


boyhood  down  to  the  commencement  of  the 
war  I  have  heard  politicians  talking  time  and 
again  about  what  was  known  as  the  old  sedi  ' 
law ;  and  if  there  ever  was  anything  that  si 
in  the  nostrils  of  the  American  people  it 
what  was  called  the  sedition  law,  the  object  of 
■which  was  to  prevent  the  jjublication  of  matter 
that  might  aneet  the  President  or  the  Govern- 
ment of  the  United  States.  We  in  this  coun- 
try like  to  exercise  the  freedom  of  sjieeeh.  Out 
fathers  guarantied  it  to  tis  in  the  Constitution, 
and,  like  the  liberty  of  the  press,  which  is  also 
another  cherished  right  dear  to  every  Anierican 
citizen,  we  like  to  have  the  largest  liberty  in 
the  exercise  of  the  right.  The  American  peo- 
ple have  been  accustomed  to  it  ever  since  they 
were  a  nation  ;  and  it  is  a  great  deal  better  to 
tglerate   even   impropriety  and  indecency  Of 


speech,  and  to  tolerate  the  licentiousness  of 
the  press,  than  it  is  to  impose  such  restrictions 
as  are  imposed  in  other  coantries.  Public 
opinion,  as  a  general  rule,  will  regulate  and  con- . 
trol  the  indecency  of  speech,  and  it  will  regu- 
late and  control  the  licentiousness  of  the  press. 
If  public  opinion  does  not  do  it  as  a  general 
rule,  in  a  groat  many  cases  the  arm  of  the  law 
is  long  enough  and  it  is  strong  enough  to  apply 
corrective  that  may  be  necessary. 
iuttheAmerican  people  love  to  exercise  the 
freedom  of  speech;  and  let  it  be  known  and 
rememberedalways  that  great  as  the  powers  of 
Congress  may  be,  great  as  the  powers  of  the 
President  of  the  United  States  are,  there  is  in 
a  technical  sense.abody  of  men  who  have  ever 
been  admitted  byallpolitieiansand  public  men 
in  the  United  States  to  he  the  sovereigns,  the 
masters  of  both;  that  is,  the  people;  Uiey  are 
the  common  constituents  of  Congress  and  of 
thePresident.  Members  of  Congress  have  the 
right  to  speak  and  to  talk  with  perftct  freedom 
of  the  conduct  of  the  President,  and,  as  we 
maintain,  the  President  in  tarn  has  the  right 
to-  "carry  the  war  into  Africa^"  and  to  speak 
about  Congress  whenever  he  is  assailed ;  and 
if  he  does  this  in  his  private  intercourse  with 
the  citizens  of  the  United  States,  not  in  official 
intercourse,  he  has  just  the  same  right  to  doit 
that  any  other  citizen  has  in  our  Government ; 
and  whenever  you  destroy  the  right  of  the 
President  of  the  United  Slates  to  defend  him- 
self against  charges  that  may  be  made  against 
him  either  in  Congreasoroatof  Congress,  then 
you  put  the  President  at  the  feet  of  Congress 
and  you  destroy  that  independence  wjiich  was 
intended  by  the  Gonstitntion  to  be  secured  to 
each  of  the  coordinate  departments  of  the  Gov- 
ernment in  their  appropriate  sphere. 

It  was  intended  that  the  Icgisladve  depart- 
ment should  he  independent  nere  and  within 
the  circle  of  its  appropriate  duties;  thattha 
judicial  department  should  be,  in  like  manner, 
independent  in  the  exercise  of  the  functions 
and  powers  properiynnd  ap_propriately  belong- 
ing to  it,  and  that  the  Presidentof  the  United 
States,  as  to  al!  executive  matters,  should  be 
equally  independent,  both  of  the  judiciary  and 
of  the  Congress  of  the  United  States ;  and  to 
hold  otherwise  is  to  enable  Congress,  as  *e 
insist,  to  monopolize  ail  the  powers  of  the 
Constitution  and  to  become  ultimately  a  des- 
potism such  aa  never  was  contemplated  by  the 
fathers. 

Now,  Senators,  I  do  not  intend  to  go  mi- 
nutely into  this  question,  for  I  desire  to  cloae 
my  remarks  this  evening,  if  you  will  have  the 
patience  to  hear  me  to  a  close,  and  T  shall  try 
to  close  them  at  as  early  a  period  as  I  can.  I  do 
not  intend  to  go  minutely  into  the  discussion 
of  this  qnestion ;  bat  I  have  to  say  in  regard 
to  the  President  of  the  United  States  just  as  I 
said  in  regard  to  the  House  of  Eepresentatives : 
he  is  a  mortal  manj  he  is  made  of  flesh  and 
blood.  The  President  of  the  United  States 
has  temper,  passion,  just  like  any  other  man. 
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Wken  things  are  sBid  about  him  in  Congress  or 
anywhere  else,  pray  let  us  know  why  it  ia  tbat 
he  may  not  defend  himself.  I  believe  it  was 
the  (ilat  of  January,  186(j,  bnt  I  may  be  mis- 
taken in  the  date,  when  the  venerable  leader, 
as  he  is  calledj  of  the  Hotise  of  Representa- 
tives, who  had  opposed  the  President  s  nomin- 
ation at  Baltimore,  and  who,  if  I  am  not  mis- 
takenin  the  historyof  the  country,  had  inBisted 
there  that  the  President  was  oat  of  the  United 
States,  who  never  did  favor  him  under  any 
circumstances  whatever,  spoke  in  the  House 
of  Representatives  of  Charles  I. 

This  wna  a  few  days  before  the  President 
made  one  of  the  speeches  that  he  has  made  in 
the  course  of  this  controversy.  The  President 
made  a  speech  at  the  Executive  Mansion  on 
the  22d  of  February,  1806,  in  which  he  alluded 
to-that,  and  in  which  he  treated  it  as  a  sort  of 
invitation  to  assassination.  That  imputation, 
BO  far  as  I  know,  *as  never  noticed  by  the 
venerable  Manager  in  the  House  of  Hepresent- 
ativea  at  all.  Other  members  of  Congress 
Msailed  him.     You  had  the  right  to  do  it,  a 

Sierfect  right  to  do  it,  ia  the  exercise  of  that 
reedom  of  speech  and  of  that  power  of  delib- 
eration that  belonged  to  you,  a  perfect  right  to 
say  anything  yon  pleased  of  the  President  of 
the  United  States. 

But  when  these  things  were  said  by  members 
of  Congress,  when  they  were  published  and 
circulated  all  over  the  land,  spresid  broadcast 
in  the  newspapers,  what  is  there  in  the  Con- 
stitution, what  is  there  in  the  position  of  the 
President  of  the  United  States,  that  ties  his 
hands  and  prevents  him  irom  exercising  the 
ordinary  right  of  self-defense  that  belongs  to 
any  other  citizen  of  the  lattd?  I  admit  that 
the  President  of  the  United  States  in  a  com- 
munication made  officially  to  Congress  ought 
to  observe  proper  decorum,  that  he  ought  to 
observe  that  amenity  of  expression,  if  1  may 
use  such  a  phrase,  as  should  be  employed  in 
the  intercourse  between  onedepartraent  of  the 
Government  and  another ;  but  I  maintain  that 
when  Andrew  Johnson  makes  a  tour  from 
Washington  city  to  Chicago  and  Cleveland  and 
St.  Louis  and  Cincinnati,  and  returns  to  the 
city  of  Washington(  he  is  nothing  but  a  private 

To  be  sure,  he  is  President  of  the  United 
States ;  bSt  nothing  in  the  Constitution,  noth- 
ing in  the  laws  of  the  land,  undertakes  to  reg- 
ulate his  movements  under  such  eircumstauees. 
He  goes  as  a  private  ciliien ;  and  when  he 
goes,  if  be  is  called  out  to  make  a  speech  as 
he  was  called  out  to  make  it  by  the  people, 
and  he  chooses  to  answer  the  call,  and  if  some 
severe  philippics  have  been  uttered  against  him 
by  members  of  Congress,  and  he  chooses  to 
answer  them ;  if  members  of  Congress  have 
insisted  in  the  strongest  sort  of  terms  on  their 
right  to  hold  this  doctrine  or  that  doctrine  or 
the  other  doctrine,  why  may  not  the  President 
of  the  United  States  answer  these  things  in 
the  same  way,  appealing  as  he  does  to  the 


people,  who  are 
both?  Who  would  deny  to  any  Senator  or 
any  Representative  the  right  when  he  goes 
home,  or  when  ho  goes  anywhere  else  within 
the  limits  of  the  magnificent  territory  that  now 
constitutes  the  United  States  of  America — who 
would  have  the  assurance  and  the  presumption 
to  deny  the  power  of  any  one  of  yon,  either  in 
what  ia  ordinarily  called  a  stump  speech  or  in 
anyother  mode  of  communication,  to  assail  th» 
conduct  of  the  President  of  the  United  States'; 
Why,  Senators,  this  very  thing  of  the  freedom 
of  discussion,  although  in  heal«d  political  con-' 
testa  it  is  often  carried  to  an  improper  extent, 
is  the  very  life  and  salvation  of  the  Eepublie. 
This  thing  of  having  parties  in  our  land,  al- 
though party  spirit  seems  to  have  culminated 
in  some  of  those  dangers  which  were  appre- 
hended by  Washington  in  his  Farewell  Ad- 
dress, and  having  parties  a  little  more  equally 
divided  than  they  have  been  within  the  last 
three  or  four  years  in  the  United  States,  is 
essential  to  the  preservation  of  the  liberty  of 
the  American  citizen.  When  parties  are  nearly 
equally- balanced  they  watch  each  other,  an5 
they  are  sedulously  cautions  in  regard  to  any- 
thing that  may  violate  the  Constitution  of  the 
United  States. 

I  will  not,  as  I  have  said,  go  minutely  into 
the  testimony  on  this  matter;  but  I  believe  it 
baa  been  proved,  in  regard  to  every  one  of  those 
occasions,  that  it  waa  an  occasion  sought  not 
by  the  President,  but  by  others.  It  ia  jreah  in 
your  recollection  that  when  Mr.  Senator  JoHK- 
SON  and  others  called  upon  the  President  at  the 
Executive  Mansion  they  called  upon  him  in 
their  character  of  citizens,  and  he  replied  to 
them  as  lie  had  a  right  to  reply  to  them.  When 
he  went  to  Cleveland  the  proof  shows  that  hedid 
not  desire  to  do  anything  more  than  to  make  a, 
brief  salutation  to  the  people  and  leave  them, 
but  he  was  urged  by  his  friends  to  do  more ; 
and  I  think  it  very  hkely.  Senators,  from  my 
knowledge — and  I  am  appealing  to  your  own 
knowledge  of  the  manner  in  whieii  things  are 
done  in  our  country — I  think  it  very  likely,  from 
the  circumstances  which  are  detailed  here  in 
evidence,  and  especially  from  the  report  of  the 
speech  itself,  that  there  was  n  mob  there  at 
Cleveland,  ready  cut  and  dried,  and  prepared 
to  insult  and  to  assail  the  President  of  the 
United  States  in  the  manner  they  did  do  and 
to  prevent  him,  if  possible,  from  being  heard. 
So,  when  they  gave  him  provocation,  he  re- 
plied just  as  any  other  man  would  do  and  just 
as  any  other  man  had  the  right  to  do ;  and  if 
he  did  make  use  of  strong  expressions  in  re- 
gard to  the  Congress  of  the  United  States,  his 
expressions  were  not  stronger  than  he  had  the 
riglit  to  use.  Without  discussing  the  guestion 
who  was  right  or  who  was  wivng,  and  insisting 
as  I  do  upon  flie  freedom  of  speech,  I  maintain 
this.  So  when  he  went  to  St.  Louis  he  was 
again  urged  by  his  friends,  according  to  the 
testimony,  to  go  out  and  address  the  people. 
Be  bad  no  desire  to  do  so ;   he  waa  urged 
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and  urged  again  by  his  frienda,  under  wliose 
control  he  had  placed  himself,  to  go  there  and 
answer  their  call:  and  is  it  not  natural  in  a 
free  Governraent  like  onra  that  the  President 
of  the  United  States  should  associate  with  the 
people ;  and  when  they  make  a  call  on  him  to 
address  them  is  there  anything  improper  and 
unreasonable  in  his  doing  it?  Andif  whenhe 
addresses  them  a  prepared  mob  tntenda  to  in- 
sult him ;  if  the;  excite  his  passions,  aa  the 
pafsione  of  an;  man  would  be  excited  under 
the  circumstances,  and  he  auEwers  them  a  little 
intemperately  and  somewhat  in  their  own  way, 
speaks  about  the  Congress  of  the  United  States 
pretty  freely,  pray  tell  us  what  sort  of  treason 
IS  committed?  Does  the  Congress  of  the  United 
States  hold  itself  up  so  far  above  the  Presi- 
dent and  the  people  of  the  United  States  as  to 
say  that  your  acta  are  not  subject  to  criticism 
either  by  the  President  or  by  anybody  else  that 
chooses  to  criticise  them  7  I  tell  you,  Senators, 
we  have  not  sot  that  for  yet.  The  President, 
any  citizen  of  the  United  States  of  America, 
from  the  President  down  t«  the  humblest  citi- 
zen, has  the  right  to  criticise  any  act  of  Con- 
Sess  that  he  chooses  to  criticise,  and  he  has 
e  right  to  speak  of  any  act  of  Congress  in 
any  mode  that  he  sees  proper  to  spedi;  and 
if  the  people  will  tolerate  it  there  is  no  law 
and  nothing  in  the  Constitution  to  prevent  it } 
and  if  this  power  of  free  speech,  as  I  said  be- 
fore, is  improperly  exercised,  then  the  correct- 
ive must  be  in  the  people  themselves.  So  I 
say  that  one  of  the  greatest  rights  secured  to 
the  people  under  the  Constitution  of  this  coun- 
try would  be  invaded  if  tiiis  article  was  sus- 
tained. 

The  eleventh  article  charges  that  on  the  18th 
of  August,  1866.  the  defendant  asserted  that  the 
Thirty-Ninth  Congress  was  not  a  lawful  Con- 
gress, denied  that  !t  had  the  right  to  recom- 
mend constitutional  amendments,  and  in  pur- 
suance thereof  removed  Stanton  on  the  21st 
of  February,  1868,  toprevent  the  execution  of 
the  tenure-of-civil- office  act,  and  to  prevent 
the  execution  of  the  Army  appropriation  bill, 
and  prevent  the  eseculaon  of^the  act  for  tie 
more  efficient  government  of  the  rebel  States. 
The  honorable  Manager,  Mr.  Bctleb,  referred 
to  the  President's  admission  that  he  attempted 
to  prevail  on  General  Grant  to  disobey  the 
law,  to  his  admission  that  he  intended  from 
the  first  to  oust  Mr.  Stanton,  his  order  to  Grant 
not  to  recognize  Stanton,  his  order  to  Thomas 
to  take  possession,  &c.  In  answer  to  all  this 
I  have  to  say  that  the  honorable  Manager  ad- 
mits that  if  the  Senate  shall  have  decided  that 
all  the  acta  charged  in  the  preceding  articles 
are  justified  by  law,  then  so  large  a  part  of  the 
intent  and  purpose  with  which  the  respondent 
is  charged  in  this  article  would  fail  of  proof 
that  it  would  be  diflieult  to  say  whether  he 
might  not  with  equal  impunity  violate  the  laws 
known  as  the  reconstruction  acts;  and  as  we 
have  shown  that  the  President  is  entitled  to  an 
acquittal  on  the  Other  charges,  he  must  be 


entitled  to  a  judgment  or  verdict  of  not  guilty 
upon  this.  But  we  say  that  none  of  the  acts 
charged  amount  to  a  high  crime  or  misde- 
meanor ;  that  he  had  the  right  to  deny  the 
authority  of  Congress  as  he  had  previously 
done  in  his  messages.  I  have  them  here,  but 
I  shall  not  turn  to  them. 

Time  and  a^ain  the  President,  in  his  veto 
messages  especially,  has  asserted,  in  his  com- 
munications to  Congress,  his  views  and  opin- 
ions as  to  the  riehts  of  the  southern  States 
that  are  exeludea  from  representation ;  and 
although  thej)hraseology  isa  little  more  courtly 
and  elegant  in  the  messages  than  it  was  in  the 
several  speeches  which  have  been  referred  U 


asserted  his  belief  that  the 
southern  States  are  entitled  to  representation, 
and  that  they  ought  not  to  be  excluded  by  Con- 

We  saythatnoneof  the  acts  charged  amount 
to  a  high  crime  or  misdemeanor ;  that  he  had 
the  right  to  deny  the  authority  of  Congress  as 
he 4iad  previously  done  in  his  messages;  that 
he  had  the  right,  as  President,  to  instruct  Gen- 
eral Grant,  *ho  is  his  subordinate,  bound  to 
obey  his  commands,  to  disobey  a  law  which  he 
believed  to  be  un  constitution  Ed,  or  test  its  va- 
lidity in  thecourts  of  law;  that  ho  had  the  right 
to  remove  Stanton  and  to  order  Thomas  to 
take  possession  of  the  War  Office ;  that  he  had 
the  right  to  differ  in  opinion  with  Congress, 
and  to  answer  the  telegraphic  dispatch  of  Gov- 
ernor Parsons  as  he  did. 

I  ask,  have  not  members  of  Congress  during 
all  Administrations,  commencing  with  the  Ad- 
ministration of  General  Washington,  been  ac- 
customed to  assail  the  measures  of  every  Pres- 
ident, both  in  Congress  and  out  of  itV  And 
may  not  the  President  vindicate  and  endeavor 
to  sustain  his  own  views  before  the  people  in 
opposition  to  Congress?  And  can  he  not  with 
propriety  say  to  members  of  Congress  when 
they  oppose  his  views,  "You  are  assailing  the 
executive  department,"  with  just  as  much  pro- 
priety as  they  can  say  that  he  is  assailing  the 
legislative  department?    The  obligadon  to  sup. 

Eoct  the  Constitution  is  equally  obligatory  on 
oth,  and  both  have  the  right  under  this  and 
all  other  circumstances  to  appeal  to  their  com- 
mon sovereigns,  the  people,  with  a  view  of 
procuring  a  hnal  and  authoritative  settlement 
of  the  controversy. 

Senators,  I  had  intended  to  notice,  and  I  will 
now,  with  jour  indulgence,  very  briefly  notice, 
one  or  two  of  the  observations  of  the  honor- 
able Managerwho  lastaddressed  you.  Hesaid 
that  the  President's  oWect  was  to  obtain  con- 
trol of  the  Army  and  Navy,  and  regulate  the 
elections  of  1868  in  the  ten  southern  States,  so 
as  to  let  the  rebels  exercise  the  elective  fran- 
chise and  exclude  negroes  from  voting.  What 
authority  in  the  proof  in  this  ease  had  the  hon- 
orable genilemau  upon  which  to  m.ike  that 
assertion?    He  said  that  the  South  had  beea 
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pTen  up  to  rapine,  bloodshodjaod  murder  by 
Uie  President's  policy.  Whj,raenalori",  under 
whose  control  is  the  Soath?  Is  not  tlie  South 
□nderthe  control  of  Congress?  Is  it  not  under 
the  control  of  Army  officers  appointed  by  the 
President  of  theUnitedStates  in  pursuance  of 
an  act  of  Congress  wHoli  ho  had  attempted  to 
veto?  And  who  was  responsihie  forthis?  I 
live  in  the  South ;  and  the  statement  which  I 
am  about  to  make  will  go  just  for  what  you 
think  it  is  worth,  much  or  little;  but  my  ob- 
servation ever  since  the  close  of  the  war  is, 
that  although  there  has  been  a  bad  state  of 
things  in  some  portions  of  the  eouthecn  States, 
nine  tenths  of  the  murders  and  assassinations 
that  have  been  reported  in  the  newspapers  and 
talked  about  here  in  Congress  are  made  to 
order,  got  up  for  political  effect,  with  a  view 
of  keeping  up  agitation  and  excitement,  and 
that  there  is  no  warrant  or  foundation  for  the 
chaise  that  the  President  ■has  given  up  the 
South  to  any  such  condition  of  affairs. 

It  has  been  said,  Senators,  that  the  Presi- 
dent takes  the  piace  of  Charles  I  and  Stanton 
the  place  of  John  Hampden,  I  am  glad  that 
the  Manager  did  some  justice  to  Mr.  Stanton 
before  he  ^ot  through.  He  placed  him  in  the 
condition  of  a  "serf,"  as  I  sHbwedyou  awhile 
ago,  and  I  am  glad  that  he  wound  up  with  Mr. 
Stanton  by  showing  or  asserting  that  he  was 
entitled  to  the  reputation  of  John  Hampden ; 
but  as  to  the  President  being  Charles  I,  or  as 
to  bis  assuming  any  powers  that  are  not  war- 
ranted by  the  Constitution  of  the  country,  I 
have  endeavored  in  my  feeble  and  imperfect 
way  to  show  you  that  he  is  not  guilty. 

Senators,  many  other  things  might  be  said ; 
buj.  I  have  already  occupied  your  time  much 
longer  than  I  had  designed  to  do,  or  would 
have  done  if  I  had  had  a  little  more  notice 
beforehand  that  I  should  be  permitted  to  ad- 
dress you  at  all.  I  stated  to  you  when  I  asked 
for  the  privilege  of  addressing  you  that  I  had 
no  written  speech,  nothing  but  notes  and  mem- 
oranda whicn  I  had  not  an  opportunity  even 
to  legulate  or  to  put  into  somethinK  like  order 
to  address  you.  Therefore,  what  I  have  said 
has  been  said  under  some  disadvantages.  I 
only  regret  that  it  has  not  been  more  worthily 
sdd.  Now,  before  I  take  my  seat  lot  me  saj 
to  you.  yoik  have  this  whole  case  before  you. 
1  say  to  j^^u  now  toward  its  conclusion,  as  I 
said  at  its  commencement,  that  a  high  and  sol- 
emn duty  rests  upon  you,  Senators  of  the 
United  States.  I  have  the  same  faith  non 
I  have  expressed  ever  since  I  undertook  this 
case  and  that  I  expressed  so  fully  yesterday. 
Ido  believe  that  confidence  ought  to  be  reposed 
in  the  American  Senate,  Ido  Believe thatmen 
of  jour  character  and  of  your  position  it 
world  have  the  ability  to  decide  a  case  impar- 
tially and  to  set  aside  all  party  considerations 
in  its  determination.  I  believe  it,  and  I  trust 
that  the  result  will  show  that  the  country  hi 
right  to  believe  it. 

Every  lawyer,   every  jadge  in  the  United 
C.  I.-4I. 


States,  is  familiar  with  the  fact  thata  great  many 
cases  are  put  in  the  law  books,  and  especially 
in  works  on  evidence,  rather  as  a  caution  Jo 
judges  and  jurors  than  anything  else,  as  to  im- 
proper and  unjust  verdicts  that  have  been  ren- 
dered in  times  past.  Every  lawyer  knows  thai 
cases  are  reported  in  the  books  where  men, 
especially  upon  circumstantial  evidence,  have 
been  tried  and  executed  for  murder  and  oiher 
offenses,  andwho  it  afterward  appeared  upon  a 
more  careful  investigation,  were  not  guilty  of 
the  ofTenses  imputcd.tothem.  These  cases  are 
not  put  in  the  books  for  the  purpose  of  fright- 
ening judges  and  juries  from  their  propriety , 
but  they  are  put  in  for  the  purpose  of  causing 

the  powers  which  are  conferred  upon  them.  So 
without -going  ovei^hese  things  in  detail,  Imav 
say  that  I  think  even  the  Senate  of  the  United 
States  may  look  back  upon  the  history  of  tha 
world  for  the  purpose  of  deriving  the  same  in- 
structive lessons  that  are  intended  is  law  books 
to  be  impressed  upon  the  courts  and  Juries  of 
the  land.  Withoat  undertaking  to  travel  along 
the  whole  course  of  histoiy,  some  three  or  four 
examples  have  occurred  that  arenot  unworthy 
of  a  passing  notice  before  I  take  mj  seat. 

Without  going  into  the  details,  every  Senator 
is  fully  informed  of  the  account  which  haa 
been  transmitted  to  us  in  history  of  the  mur-  . 
der  of  Csesar  by  Brutus ;  and  for  nearly  twenty 
centuries  it  has  been  a  question  whether  that 
act  was  an  act  of  patriotism,  and  whether  it 
iwas  justified  or  not.  The  execution  of  Charles 
I  is  another  of  the  historical  problems  which 
have  probably  not  been  settled,  and  never  will 
be  sausfactoriiy  settled  in  the  opinions  of  man- 
kind. Some  regard  Cromwell  as  a  patriot,  as 
a  man  animated  by  the  purest  and  most  cor- 
rect motives ;  others  look  upon  him  as  being 
an  ambitions  man,  who  designed  to  en^osa 
power  improperly  into  his  own  hand.  That 
question  still  remains  open.  But  these  deeds 
of  violence  which  have  been  done  in  the  world 
have  not  always  been  followed  by  peace  or 
quiet  to  those  who  have  done  them.  A  few 
short  years  after  the  execution  of  Charles  I, 
the  bodies  of  Cromwei!  and  Bradsbaw,  and 
one  or  two  others  who  were  concerned  in  that 
execution,  were,  in  consequence  of  a  change 
of  public  sentiment  in  England,  taken  from 
their  graves  and  they  were  hung  in  terror  and 
in  hate  and  execration  by  the  party  that  came 
into  power. 
Louis  XVI  was  executed  by  the  people  of 


;t  give  peace  and  quiel 


France.     Did  that  a' 

the  French  kingdon 

lowed  by  deeds  of  bloodshed  such  a 

never  saw  before.     The  guillotine  ., 

motion,  and  the  streets  of  Paris,  it  is 

erally  ran  with  human  gore.     Most  __   

who  were  concerned  in  Uie  trial  of  Charles  I 
were  executed.  Three  of  them  came  to  Amer- 
ica and  sought  refuge  in  the  vicinity  of  New 
Haven.  They  were  compelled  to  hide  them- 
actves  in  caves.    Their  graves  were  not  knowa 
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to  those  in  whose  niidat  they  lircd,  or  are  Tiut 
little  known. 

Tbese  deeds  of  violence,  done  in  times  or 
high  party  and  political  excitement,  are  deeds 
that  should  admonish  you  as  to  the  manner  in 
which  you  discharge  the  duty  that  devolves 
npon  you  here.  This  thing  of  being  rid  of  the 
Chief  Magistrate  of  the  land  in  the  mode  that 
is  attempted  here  may  be  fraught  with  conse- 
miencea  that  no  man  can  foresee  I  have  no 
idea  that  it  will  be  f      ght  w  h        h  conse- 

Jaencea  as  those  I  h  d  b  d  and  yet 
eeds  that  ate  done  t  m  nt    ft  n  come 

back  in  future  year 
feeling  which  it 


n  this  o> 


I   t    I 


ft        ad  gree  of 

h  p     p    per  for 

b       t  b  s  been 

Y      ma  e     haodj 


done  a  great  deal  h  tt 
who  tells  us:  ( 

"But  CTcr  [md  anon  orKriereabdued. 

There  oomea  a  token  like  a  acorpLon's  Btinir, 
Scarce  sdiid,  bat  irith  fresh  bitterness  imbuej, 
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slight  nitbal 


Iside  fori 


ft  the  w 


Strikin. 


w  and  why  i 


bain  wherewith  we  are  darkl; 

.je  know  not.  nor  can  trace 

Bnt  feel  Oie  shook  renewed— oor  oan  effaae 
The  blisbt  and  blackening  wbioh  it  leaves  behind." 

God  grant  that  the  American  Senate  shall 
never  have  such  feelings  as  these.  God  grant 
that  yon  may  so  act  in  the  discharge  of  your 
duty  here  that  there  shall  be  no  painful  re- 
membrance, Senators,  to  come  back  on  you 
in  your  dying  hour.  God  grant  that  you  may 
so  act  that  you  cannot  only  look  death,  hut 
eternity  in  the  face,  and  feel  that  you  have 
discharged  your  duty  and  your  whole  duty  to 
God  and  jour  country.  And  if  you  thus  act, 
you  will,  I  am  sure,  act  in  such  manner  as  to 
command  the  approbation  of  angels  and  of 
men,  and  the  admiration  and  applause  of  the 
worldandof  posterity  who  are  to  come  afterus. 

Mr.  Chief  Justice  and  Senators,  you  and 
each  of  you,  personally  and  individually,  have 
sttuggleti  through  life  until  you  have  reached 
the  positions  of  eminence  you  now  occupy.  It 
has  required  time  and  .study  and  labor  and 
diligence  to  do  60  ;  bnt,  after  all,  the  fame 
which  you  have  acquired  is  not  your  own.  It 
belongs  to  me)  it  belongs  to  others.  Forty 
million  American  citizens  are  tenants  in  com- 
mon of  this  priceless  property.  It  is  not  owned 
slone  by  you  and  your  children.  We  all  have 
a  direct  and  immediate  interest  in  it.  What- 
ever strife  may  have  existed  among  us  as  a 
people ;  whatever  of  crimination  and  recrim- 
ination may  have  been  engendered  amid  the 
fierceness  of  party  passion,  yet  in  the  cool  mo- 
ments of  ealra  reflection  every  true  patriot 
loves  his  country  as  our  common  mother,  and 
points  with  just  pride  to  the  hard-earned  repu- 
tation of  all  her  children.  Let  me  invoke  you, 
therefore,  in  the  name  of  all  the  American 
people,  to  do  nothing  that  may  even  seem  to  be 
a  stun  upon  the  judicial  ermine,  or  to  dim,  for 


a  moment,  the  bright  escutcheon  of  the  Ameri- 
can Senate.  The  honorable  Manager  who 
addressed  you  on  yesterday  [Mr.  Boctwbll] 
referred  in  eloquent  terms  to  Carpenter's  his- 
lorical  painting  of  emancipation.  Following 
at  an  humble  distance  his  example,  may  I  be 
permitted  to  say  that  [  have  never  entered  the 
Rotunda  of  this  magnificent  and  gorgeous  Cap- 
itol when  I  have  not  felt  as  if  I  were  Ireadinc 
upon  hoIygronnd;andIhaveaomelimeB  wished 
that  every  American  sire  could  be  compelled 
by  law  and  at  the  public  expense  to  bring  his 
children  here,  atleast  once  in  their  early  years, 
and  to  cause  them  to  gaze  upon  and  to  study 

niche  and  stairway,  are  redolent  with  the  his- 
tory of  ourbelovedcountry.  Columbus  study- 
ing the  unsolved  problem  of  a  new  world,  and 
the  white  man  and  Indian  as  t^fpea  of  the  march 
of  civilization,  arouse  attention  and  reflection 
at  the  threshold.  Within,  the  speaking  can- 
vas proclaims  the  embarkation  of  the  Pilgrim 
Fathers ;  their  sublime  appeal  to  the  God  of 
oceans  and  of  storms ;  their  stern  determina- 
tion to  seek  a  "  faith's  pure  shrine"  among 
the  "sounding  aisles  of  the  dim  woods,"  and 
"freedom  to  worihip  God;"  and  the  divine, 
the  angelic  countenance  of  Rose  Standish  as 
she  leans,  with  woman's  love,  upon  the  shoul- 
der of  her  husband,  aud  looks  up,  with  wo- 
man's faith,  for  more  than  mortal  aid  and 
guardianship,  so  fixes  and  rivets  attention, 

'■  That,  as  you  gaze  upon  the  Termil  cheek. 
The  lifeless  figorealmoat  seems  to  speak." 

And  there  is  the  grand  painting  that  repre- 
sents Washington,  the  victor,  surrendering 
his  sword  after  having  long  before  refused  a 
a  crown — ^one  of  the  sublimest  scenes  that 
earth  has  ever  seen,  presenting,  as  it  nobly 
does,  to  all  the  world  the  greatest  and  best 
example  of  pure  and  anselfiah  love  of  coun- 
try. Mot  to  speak  of  other  teeming  memories 
which  everywhere  meet  the  eye  and  stir  the 
soul,  as  I  sat  a  few  days  since  gazing  upward 
upon  the  group  ( Washington  and  the  sisterhood 
of  early  States)  who  look  down  from  the  top- 
most height  of  the  Dome,  methought  I  saw 
the  spirita  of  departed  patriots  rallying  in  misty 
throngs  from  their  bliHsfiil  abode  and  cluster- 
ing near  the  wondrous  scene  that  is  transpirine 
now  ;  and  as  I  sat,  with  face  upturned,  I  seemed 
to  see  the  ahadowy  forms  descendinto  thehuild- 
ing  and  arrange  themselves  with  silent  bat 
stately  preparation  in  and  around  this  gorgeous 
apartment.  I  have  seen  them,  in  imagiiiation, 
ever  since.  I  see  them  nowl  Above  and  all 
around  ub.  Thtre  in  the  galleries,  amid  those 
living  lormsoflovelinessandbeauty,  are  Martha 
Washington  and  Dolly  Madison  and  hundreds 
of  the  maids  and  matrons  of  the  Bevolution, 
looking  down  with  intense  interest  and  anxious 
expectation,  and  watching  with  profoundest 
solicitude  the  progress  of  the  grandest  trial  of 
the  uineteentu  century.    And  there,  in  your 
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very  midst  and  at  jour  aides,  are  sitting  the 
flliadc-3  of  Sherman  and  Hamilton,  Washing- 
ton and  Madison,  Jefferson  and  Jackson,  Clay 
and  Webster,  who  in  years  that  are  past  bent 
every  energy  and  employed  every  eflort  to 
build  onr  own  great  temple  of  liberty,  which 
has  been  and  will  continue  in  all  time  to  be  the 
wonder,  the  admiration,  and  the  aston"  ' 
of  the  world.  If  there  be  joy  in  heai 
one  sinner  that  repenteth,  and  if  the  shades  of 
Dives  and  Lazarua  could  commnno  across  the 
great  gulf  with  each  other,  it  ia  no  wonder  that 
Uie  spirits  of  departed  patriots  are  gathered  to 
witness  this  mighty  inquest,  and  that  they  are 
now  sitting  with  you  upon  this,  the  most  sol- 
emn of  all  earthly  investigations.  Behind  the 
Chief  Justice  I  see  the  grave  and  solemn  face 
of  the  intrepid  Marshal!;  and  above,  among, 
au(l  all  around  us  are  the  impalpable  forms 
of  all  the  artists  of  our  former  grandeur  I  Mr. 
Chief  Justice  and  Senators,  if  yon  cannot 
clasp  their  shadows  to  your  souls,  let  me  en- 
treat you  to  feel  the  inspiration  of  their  sacred 
presence ;  and  as  yon  love  the  memory  of  de- 
parted greatness ;  as  you  revere  the  names  of 
the  patriot  fathers;  and  as  you  remember  the 
thrilling  tones  of  the  patriot  voices  that  were 
wont  to  speak  "thethoughts  that  breathed  and 
the  words  that  burned"  with  deathless  love  for 
our  institutions  and  our  laws,  so  may  jou  be 
enabled  to  banish  from  your  hearts  every  vestige 
of  prejudice  and  of  feeling,  and  to  determine 
this  great  issue  in  the  lofty  spirit  of  impartial 
justice,  and  with  that  patriotic  regard  for  our 
present  and  future  glorythat  ever  prompted  the 
action  of  the  pure  stand  best  and  greatest  names 
Jhat.inadorning  our  own  history,  haveillumin- 
ftted  the  history  of  the  world.  And  when  the 
day  shall  come — and  may  it  be  far  distant— 
when  each  of  you  shall  "shufBe  off  this  mortal 
coil,"  may  no  thorn  be  planted  in  the  pillow  of 
death  to  emhitteryourrecoUectionof  the  scene 
that  is  being  enacted  now ;  and  when  the  time 
shall  come,  as  come  it  may,  in  some  future  age, 
when  your  own  spirits  shall  flit  among  the  hoary 
columns  and  chambers  of  this  edifice,  may  each 
of  you  be  then  enabled  to  exclaim — 

"Here  I  faithfully  diecliBrKed  the  higliest  duty  of 
earth;  here  I  nobly  diseoidedall  passion,  _prej)idioa, 
and  feeliug;  hero  I  did  m;  dnty  and  nty  whole  duty. 


I  do  not  know,  Mr.  Chief  Justice,  that  it 
exactly  in  accordance  with  tho  etiquette  of 
court  of  justice  for  me  to  do  what  I  propose 
to  do  now ;  but  I  trust  that  you  and  the  Sens 
will  take  tho  will  for  the  deed,  and  if  there 
anything  improper  in  it  you  will  overlook  it.  I 
cannot  close,  sir,  the  remarks  which  I  have 
make  in  this  case,  without  returning  my  pr 
found  thanks  to  the  Chief  Justice  and  the  Se 
ators  for  the  very  kind  and  patient  attention 
vrith  which  they  have  listened  to  me  on  this 
occasion.  Imperfect  as  the  argument  has  been, 
and  lengthy  as  it  has  been,  you  have  extended 


a  the  patient  attention  which  I  had  little 
in  to  expect,  and  I  cannot,  Senators,  take 

-     _eat  without  returning  my  thanks  to  you, 

whether  it  be  according  to  tie  usage  of  a  court 

like  this  or  not. 
On  motion  of  Mr.  TIPTON,  the  Senate,  sitting 

for  the  trial  ofthe  impeachment,  adjourned. 

SiTURDiT,  April  25,  1868. 

The  Chief  Justice  of        U       d  S  to 

the  chair. 

The  usual  proelaiaa        h       g  m  d 

by  the  Sergeant- at- Arm 

The  Managers  of  th      m  m  h 

part  of  the  House  of  R  h 

counsel  for  the  respon  p    M 

bery,  appeared  and  t  gn  d 

to  them  reapectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  Washbubne,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  andwerecondncted  to  the 
seats  provided  for  them. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  Journal  of  yesterday's  proceedings. 

The  Journal  of  yesterday's  proceedings  of 
the  Senate,  sitting  for  the  trial  ofthe  impeach- 

The  CHIEF  JUSTICE.  The  first  business 
this  morning  is  the  order  proposed  by  the  Sen- 
ator from  Vermont,  [Mr.  Bdmdbds.]  The 
Clerk  will  read  the  order. 

Mr.  EDMUNDS.  Mr.  .President,  at  the  re- 
quest of  several  Senators  who  desire  to  con- 
sider the  question,  I  move  that  the  consider- 
ation of  the  order  be  postponed  until  Monday 
morning. 

Mr.  DRAKE.  Mr.  President,  I  move  that 
the  order  be  indefinitely  postponed. 

Mr.  SUMNER.     That  is  better. 

Mr,  DRAKE.  And  on  that  motion  I  call 
for  the  yeas  and  nays. 

Mr.  EDMUNDS.    So  do  I,  Mr.  President. 

The  CHIEF  JUSTICE.  The  motion  for  in- 
definite postponement  takes  precedence  ofthe 
motion  to  postpone  to  a  day  certain ;  and  upon 
that  question  Uie  yeas  and  nays  are  demanded. 

The  yeas  and  nays  were  ordered. 

Mr.  CONKLING.  I  wish  to  inquire  what 
was  the  motion  ofthe  Senator  from  Vermont? 

The  CHIEF  JUSTICE.  The  Senator  from 
Vermont  moved  to  postpone  until  Monday ; 
tbe  Senator  from  Missouri  moves  to  postpone 
indefinltel;ri  and  the  question  now  ia  upon 
the  indefinite  postponement. 

Mr.  SHEEMAN.  I  should  like  to  have  the 
order  read. 

The  CHIEF  JUSTICE.  The  Clerk  will 
read  the  order. 

The  Chief  Clerk  read  as  follows: 
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on  Mr.  Drake's 
na;s  27;  as  followa: 
YEAS-Mesarti.CaiaeiOD,  Cbandler.  Conklini 


■,  Ros8.  eiawart,  S 


,  Nyb,  Fomeroy,  Ha 
-,  Thayer,  TipWn,  i 


Sixan.  Daolittle,£dmiiad8,  Feisenden.  Fowler,  Fre- 
lipghnyBen,  Qrlmes,  Henderaon,  Uendrioke,  Howe, 
Joaneon,  McCreery,  Mormu,  Norton,  Pattflrson  of 
TenneBstw,  Sunlabniy,  Shermoii,  Iinmbnil,  V^n 
WlDkle.  Tioken.  WlUe7,  Wllllami.  and  Wilson— 2T. 

Htfr  VOTING— Mesm.  Bsrard.  Cnttell,  Cole,  Con  - 
nesE,  Patterson  of  Xon  Hampshire,  Spracae,  and 
Wade-7. 

So  the  order  was  not  indefinitely  postponed. 

The  CHIEF  JUSTICE.  The  qoestion  re- 
curs on  the  motion  of  the  SenSit^c  from  Ver- 
mont to  postpone  the  order  pntti  Monday. 

The  motion  waa  agreed  to. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  order  which  I  deaire  to  have  read. 


The  Chief  Clerk  read  as  follov 


peachment  at  twelve  o'cloii  on  the  day  after  the 


The  CHIEF  JUSTICE.    The  order  is  for 
nreaent  consideration,  unless  objected  to. 
"  Mr.  JOHNSON.     I  object. 
_  The  CHIEF  JUSTICE,    Being  objected  to 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  two  additional  rules,  the  first  of 
which  is  derived  from  the  practice  of  the  Sen- 
ate on  the  trials  of  Judge  Chaae  and  Judge 
Peck. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  both  of  the  additional  rules  proposed. 

The  Chief  Clerk  read  as  follows: 


call  each  Sonat/ii 

trapoBB  the  follawine  qaestion,  in  the 
iwing:  "Mr. .howaayyon.Uthi 

(guilty or  not  guilty  as  cSnrEBd  in  ,„,         

ole  of  impeachment!"  whereupon  eaoh  Senator  shall 


te  the  removal  tVom  offloe  ol  the  convicted  per- 


tioD.    Any  farther  judgment  shaU  b 
oE  the  Senate. 


Mr.  JOHNSON.     I  object. 

The  CHIEF  JUSTICE.  Objection  is  made; 
they  will  lie  over.  [After  a  pause.]  Gentle- 
men of  counsel  for  the  President,  you  will  please 
proceed  with  Iho  argument  in  his  defense. 

Hon.  WILLIAM  S.  GROESBECK,  on 
behalf  of  the  respondeat,  addressed  the  Senate 
as  fallows : 

Mc,  Chief  JuSTicBandSGNATOBa:  lomBorry 


that  I  am  not  so  well  to-day  as  I  should  like  to 
be;  but  I  know  the  desire  of  the  Senate  to  get 
on  with  this  argument,  and  I  have,  therefore, 
preferred  to  come  here  this  morning  in  the 
condition  I  am  and  attempt  to  present  an  out- 
line, at  least,  of  the  views  I  have  formed  of 
the  respondent's  case. 

Since  the  organization  of  our  Government 
we  have  had  five  trials  of  impeachment— one 
of  a  Senator,  and  four  of  judges,  who  held  their 


not  been  the  practice,  nor  is  it  the  wise  policy, 
of  a  republican  or  represetitative  Government 
to  avail  itself  of  the  remedy  of  impeachment 
for  the  control  and  regulation  of  ita  elective 
officers.  Impeachment  was  not  invented  for 
that  purpose,  but  rather  to  lay  hold  of  offices 
that  were  held  by  inheritance  and  for  life. 
And  the  true  policy  of  a  republican  Govern- 
ment, according  to  my  apprehension,  is  to 
leave  these  matters  to  the  people.  They  are 
thegreatandsupreme  tribunal  to  try  such  ques- 
tions, and  they  assemble  statedly  with  the 
single  object  to  decide  whether  an  officer  shall 
be  continued  or  whether  he  shall  be  removed 
from  office. 

I  may  be  allowed,  Senators,  to  express  my 
regret  that  such  a  case  as  this  is  before  you ; 
but  it  is  here,  and  it  must  be  tried,  and  there- 
fore I  proceed,  as  I  pron 
say  what  I  may  feel  able  to  say  ii 
the  respondent. 

In  the  argument  of  one  of  the  Managers  the 
question  was  propounded: 

"Is  this  body,  now  sitting  to  determine  ihe  acou- 
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aate  of  the 


Statea  or  a 

The  argument  goes  on  to  admit : 

"  If  this  bodyhero  is  a  oouit  in  any  manner  as  con- 
trodiatinKuifihed  from  the  Senate,  then  we  agree" 
•       *       •       *       "that  the  aecusecl  may  claim  the 

only  be  convioted  when  Uie  evidonee  makes  the  oasB 

In  view  of  this  statement,  and  in  view  of 
the  effort  that  has  been  made  by  the  Managers 
in  this  cause,  I  ask,  Senators,  your  attention 
to  the.  question,  in  what  character  do  yon  sit 
on  this  trial?  We  have  heard  labored  and 
protracted  discussion  to  show  that  you  did  not 
sit  as  a  court;  and  the  Managers  have  even 
taken  offense  at  any  such  recognidon  of  your 
character.  For  some  reason  I  will  not  allude 
to  they  have  don»even  more,  and  claimed  for 
this  body  the  most  extraordinary  jurisdiction. 
Admitting  that  it  was  a  constitutional  tribunal, 
they  have  yet  claimed  that  it  knew  no  law, 
either  statute  or  common ;  that  it  consulted  no 
precedents  save  those  of  parliamentary  bodies ; 
that  it  was  a  law  unto  itself;  in  a  word, 
that  its  jurisdiction  was  without  bounds;  that 
it  may  impeach  for  any  cause,  and  there  is 
no  appeal  from  its  judgment.  The  Constitu- 
tion would  appear  to  limit  somewhat  its  juris- 
,  dictioD,  but  everything  this  tribunal  may  deem 
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irapeaehable  becomes  aucli  at  once,  and  when 
the  words  "  high  crimes  or  miademeanors"  are 
used  in  thatinstramentthey  are  without  ^gnifi- 
catioH  and  intended  merely  to  give  solemnity 
to  the  charge. 

To  sustain  this  extraordinary  view  of  the 
characterof  this  tribunal  webavebeen  referred 
to  English  precedents,  and  especially  to  early 
English  precedents,  when,  according  to  my 
recollection,  impeachment  and  attainder  and 
bills  of  i^ins  and  penalties  labored  together 
in  the  work  of  murder  and  confiscation.  Sen- 
ators, I  do  not  propose  to  linger  about  these 
English  cases.  We  have  cases  of  our  own 
upon  this  subject;  we  have  teachings  of  our 
own.  This  we  know ;  our  fathers,  in  framing 
the  Constitution,  were  jealous  of  delegating 
their  power,  and  tried  to  make  a  limited  con- 
stitutional Government;  tried  to enun>erate  all 
the  power  they  were  willing  to  intrust  to  any 
department  of  it.  The  executive  department 
is  limited;  the  judicial  department  is  limited ; 
and  the  legislative  department,  we  have  sup- 
posed, was  also  limited  ;  but  according  to  the 
argument  made  here  on  this  trial  it  is  other- 
wise, and  it  has  in  its  service  and  at  its  com- 
mand an  institution  that  is  above  all  law  and 
acknowledges  no  restraint;  an  institution  worse 
than  a  court-martial,  in  that  it  has  a  broader 
and  more  dangerous  jurisdiction.  Senators, 
1  cannot  believe  for  one  moment  that  there  is 
lying  in  the  heart  of  the  Constitution  an j[  such 
tribunal  as  this ;  and  I  invite  yonr  attention  to 
a  brief  examination  of  oar  own  authorities  and 
of  our  own  teachings  upon  this  subject. 

It  was  with  much  doubt  and  hesitation  that 
the  jurisdiction  to  try  impeachment  at  all  was 
intrusted  to  the  Senate  of  the  United  States. 
The  grant  of  this  power  to  this  body  was 
deferred  to  the  last  moment  of  time.  Nor  was 
your  jurisdiction  overlooked.  Allow  me  to 
call  your  attention  very  briefly  to  the  proceed- 
ings of  the  Federal  Convention  upon  this  sub- 
ject as  recorded  in  the  Journal  of  that  body. 
In  the  first  report  that  was  presented  it  was 
proposed  to  allow  impeachment  for  "  raal- 
praclice  or  neglect  of  duty."  It  will  be  ob- 
served that  this  was  very  English-like  and  very 
broad  in  the  jurisdiction  proposed  to  be  con- 
ferred. There  is  not  necessarily  any  crime  in 
the  jurisdiction  here  proposed  to  be  conferred. 
In  the  next  report  it  was  proposed  to  allow  the 
tribunal  jurisdiction  for  ''treason,  bribery,  and 
corruption."  It  will  be  observed  that  they 
began  to  get  away  from  the  English  prece- 
.  detita  and  to  approach  the  final  result  at  which 
they  arrived.  The  jurisdiction  here  proposed 
was  partly  criminal  and  partly  btoad  and  open, 
not  necessarily  involving  penal  liability.  In 
the  next  report  it  was  proposed  that  impeach- 
ment should  be  allowed  for  "treason  oi 
bribery" — nothing  else.  It  will  be  observed 
that  herewasnothingbutgross,  flagrant  crime. 
This  jurisdiction  was  considered  too  limited 
ani  was  opened,  and  that  gives  us  the  juris- 
diction we  have  in  the  present.  CeaetitutJea, 


"  treason,  bribery,  or  other  high  crimes  and 
misdemeanors" — no  malpractice,  no  neglect 
of  duty,  nothing  that  left  the  jurisdiction  open. 
The  jurisdiction  is  shut  and  limited  by  any  fair 
construction  of  this  langu^e;  and  it  was  in- 
tended to  be  shut.  It  is  impossible  to  observe 
the  progress  of  the  deliberations  of  the  Conveu- 
tionuponthis3inglequestion,beginniugwiththe 
broadest  and  most  open  jurisdiction  and  ending 
in  a  jurisdiction  defined  in  these  technical  terms 
of  law,  without  coming  to  the  conclusion  that 
it  was  their  determination  that  the  jurisdiction 
should  be  circumscribed  and  limited. 

But  in  what  character,  Senators,  do  you  sit 
here?  You  have  heard  the  argriment  of  the 
Managers;  you  have  heard  their  frequent  dis- 
CQSsions  upon  this  subject  all  through  the  pro- 
gress of  the  cause;  appealing  to  English  pre- 
cedents to  maintain  the  position  that  yon  stt 
here  not  as  a  coart,  but  as  an  inquest  of  oifice 
or  as  Some  nameless  tribunal  with  unbounded 
and  illimitable  jurisdiction.  Now,  we  have 
precedents,  we  have  our  own  precedents  upon 
th"is  subject ;  and  let  me  call  your  attention  (0 
them  for  a  few  moments. 

But,  before  doing  so,  I  desire  to  say  that  it 
has  been  heard  for  the  first  time  in  Uiis  trial 
that  this  tribunal,  sitting  as  you  are  sitting, 
was  anything  else  than  a  court.  I  challenge 
the  gentlemen  in  all  the  investigations  they 
may  have  made  of  the  action  of  the  constitu- 
tional Convention,  of  the  utterances  of  jurists, 
or  of  anything  that  has  been  said  or  done  to 
throw  light  upon  this  inquiry,  to  produce  any- 
thing calculated  to  make  the  impression  that 
the  tribunal  that  tried  impeachment  was  any- 
thing else  than  a  court. 

Let  us  look.  Senators,  to  onr  own  precedents. 
We  have  had  five  (rials  of  impeachment  in  the 
United  States,  The  first  wa«  the  caseof  Blount 
What  was  the  language  of  the  tribunal  in  that 
trial— not  Of  Counsel,  but  of  the  tribunal  itself? 
What  was  its  language  upon  this  identical  ques- 
tion? Hear  it.  When  they  came  to  give  their 
final  decision  they  did  it  in  this  language ; 

'     "  The  eoKTf  U  of  opinion  that  tlie  matter  nlleged  in 

I  the  plea  of  the  defendant  is  BnfBniRnf.  in  Inwf.nahnw 
tljat  this  court  oueht  not  to  ho 
gai^  im^eachmentt  and  that  ti 
be  diamiBsed." 

That  is  good  authority.  It  is  good  Ameri- 
can precedent  upon  this  question.  It  Is  the 
deliberate  opinion  of  the  Senate  of  the  United 
States  in  the  first  trial  in  which  it  sat  in  this 

'  capacity,  declaring  itself,  in  the  most  solemn 

I  languageituttered  throughout  the  trial,  ilsfinal 
decision,  to  be  a  court  and  not  an  inquest  of 
office  or  some  nameless  thing  that  by  reason 

I  of  its  mystery  is  calculated  to  frighten,  or  at 

I  least  to  confuse. 

I  What  was  the  next  case?  The  Pickering 
case.  I  am  referring  now  to  the  appendix  to 
volume  three  of  the  Senate  Journal.  On  pages 
489  and  GOT  the  language  of  the  body  will  be 
found  on  this  subject  in  the  following  form  ; 

I  in  its  proceas,  its  own  laugnage,  it  styles  itself 


urisdiction  of  tho 
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of  impeaclim 

body,  their  decision,  was  upon  tlie  nuestioa  in 

this  form  i 

•'Is  the  court  of  opiDioQ  that  John  Piokerine  be 
lemviedV 

So,  too,  in  fie  nest,  the  Chase  trial.  Tho 
President  in  that  ease  styles  the  body  a 
"  court,"  and,  more  fortunate  than  the  Chief 
Justice  in  this,  escaped  all  censure  from  the 
Managers  of  the  House  of  Representatiyes. 

In  Uie  next,  the  case  of  Peck,,  the  tribunal 
itself  took  the  final  vote  under  its  own  resolu- 
tion in  this  language: 

"Bfiolved,  That  this  court  vill  no>r  pronounce 
jutUfroent  in  the  oase  of  Jamea  H.  Peck,  judge  of  tbe 
United  States  couit  for  the  district  of  MiESouri." 

In  the  case  of  Judge  Humphreys,  in  1862, 
the  Senate  styled  itself  in  all  its  proceedings 
"  the  high  court  of  Impeachment." 

Senators,  I  have  gone  over  every^  precedent 
we  have  in  our  own  history  upon  this  question, 
and  I  show  that  in  ererv  instance  the  body, 
th  S  nate,  in  those  triaia  solemnly  deelaifed 
taelt  t  he  a  court.  If  we  are  to  go  for  pre- 
cedents let  us  take  our  own  rather  than  the 
rd  nta  from  abroad  which  have  been  ao 
be  ally  q^uoted  by  the  Managers  on  this  occa- 

In  what  spirit.  Senators,  should  you  try  this 
ca  e  ?  Allow  me  to  refer  you  upon  this  sub- 
ject to  the  language  of  Story  in  his  Commenta- 
ries on  the  Constitution,  to  be  found  on  page 
218,  aection  seven  hundred  and  forty-three. 
I  beg  your  attention  to  this  language  of  Justice 
Story  upon  the  question  which  1  hare  just  pro- 
pounded 


.'"ThBi 


:objec 


to  be  at 


If  either 'of  tlese 'be  wanting' the  trial  i .. 

rfldioally  imperfeot.  ToBeoureimpaitialitythBhody 
must  be  in  some  dutree  remored  ttam  poAular 
power  and  pasaiona.  horn  the  inflnenoa  of  aeotional 
prejudice,  and  fi^m  the  more  dangeroni  infinence 
of  party  spirit.  To  Escore  integrity  there  most  be 
a  lofty  aenae  of  duty  and  a  deep  responsibility  to 
fntnre  times  and  to  Sod.  To  eecare  intelligence 
there  must  be  age,  axperienoe,  and  high  intelleotual 
powcrass  well  US  attainments.    To  secure  independ- 


plao 


:su)tlne  at 
of  station 


and  enlightened  pati 


On  the  next  page  he  adds: 
"Strictly  speaking,  the  power"— 

That  is,  the  power  of  impeachment — 
"partakes  of  apolitical  chtu-acter;  and  on  thta  ac- 
eonot  it  requires  to  be  euardad  in  ita  eierciee  against 
the  spirit  of  faction,  the  intolerance  of  party,  and 
the  sodden  movements  of  popular  feeling." 

Senators,  this  is  not  my  language;  it  is  the 
language  of  a  distinguished  jurist  whom  you 
ail  respect.  While  it  is  not  mine,  I  aEErm,  by 
all  ouf  own  authorities,  by  our  own  teachings 
on  this  subject,  that  it  is  a  true  and  faithful 
portraiture  of  what  is  meant  in  the  Constitu- 
tion by  the  tribunal  which  tries  impeachments. 
And  for  this  very  purpose  you  have  been  sworn 
Emcw  to  prepare  you  for  this  new  duty.     The 


oath  which  you  took  when  you  entered  this 
Chamber  as  Senators  was  a  political,  legisla- 
tive oath.  The  oath  that  is  now  upon  you  is 
purely  judicial,  to  do  impartial  justice. 

We  are,  then.  Senators,  in  a  court.  What 
are  you  to  try?  You  are  to  try  the  charges 
contained  in  these  articles  of  impeachment, 
and  nothing  else.  Upon  what  are  you  to  try 
them?  Not  upon  common  fame;  not  upon  the 
price  of  gold  in  New  York,  or  upon  any  ques- 
tioo  of  finance :  not  upon  newspaper  rumor; 
not  upon  any  views  of  party  policy ;  you  are  to 
try  them  upon  the  evidence  offered  here  and 
nothing  else,  by  the  obligation  of  your  oaths. 

What  ia  the  issue  before  you  7  Allow  me  to 
sa^  it  is  not  a  question  whether  this  or  that 
thing  were  done.  You  are  not  here  to  try  a 
mere  act.  By  the  very  terms  of  the  Constitu- 
tion you  can  only  try  in  this  tribunal  crime, 
Let  me  repeat  the  jurisdiction; 

"Treason,  bribery,  and  other  high  crimes  and  mis- 
demeanors." 

The  jurisdiction  is  shut  within  that  langu^e, 
and  the  issue  that  this  court  can  try  is  only  the 
issue  of  crime  or  no  crime.  What  is  cnme? 
In  every  grade  of  it.  Senators,  there  must  be 
unlawful  purpose  and  intention.  Where  these 
are  wanting  there  cannot  be  crime.  There 
must  he  behind  the  act  the  unlawful  purpose 
prompting  its  commission ;  otherwise  there  can 

Let  me  illustrate.  Suppose  a  crazy  man 
should  burst  into  this  Chamner  and  kill  one  of 
us.  He  has  committed  the  act  of  homicide ; 
he  has  not  committed  a  crime. 

Let  me  put  the  case  in  a  different  form. 
Suppose  a  President  should  hecome  deranged, 
and  while  in  that  condition  should  plot  trea- 
son, attempt  to  bribe,  and  break  law  upon  law, 
would  you  impeach  him?  Yon  have  no  juris- 
diction to  try  him  upon  impeachment. 

Let  me  put  another  case  not  supposititious. 
President  Lincoln  claimed  and  exercised  the 
power  of  organising  military  commissions, 
under  which  he  arrested  and  imprisoned  citi- 
zens within  the  loyal  States.  He  had  .no  act 
of  Congress  warranting  it;  and  the  Supreme 
Coart  has  decided  that  the  act  was  against  the 
express  provisions  of  the  Constitution.  Now 
comes  the  question,  and  I  beg  your  attention 
to  it :  suppose  be  did  violate  the  express  pro- 
visions of  the  Constitution,  according  to  the 
gentlemen  on  the  other  side  he  must  be  con- 
victed. 1  beg  to  read  from  the  argument  of 
one  of  the  Managers  upon  that  subject.  Says 
the  Manager  who  addressed  you  on  the  day 
before  yesterday; 

"Nor  can  tho  Preaident  prove  or  plead  the  motive 
by  which  he  profeases  to  have  been  governed  in  his 
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e  laws 


reduced  controlling! 


iry,  the  inevitable  presun 
acted  under  the  influence 
g,  and  no  evidence  can  be 
t  ooloriag  in  any  degree  t 


■  Having,  therefore,  no  right  to  o 
e  eoutrary  to  hia  conatitutional  c 
te  the  laws  lie  eannot  plead  his  m 
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Jng  his  oath  of  office  and  the  Constitutioti  of  the 
iJnited  Statoa  ho  wu3  inHuoaced  by  a  bud  motire." 

The  gentleman  aeenis  to  Bcknowledge  that 
there  must  be  motive.  There  can  be  no  crime 
withoat  motive.  But  when  the  parly  comes 
forward  and  offers  to  prove  it  his  answer  is, 
"You  shall  not  prove  it."  When  he  comes 
forward  and  offers  to  prove  it  from  his  warm, 
living  heart,  the  answer  is,  "We  will  make 
up  your  motiveoutof  the  pcesumptionaof  law, 
and  conclude  yon  upon  that  subject ;  we  will 
uothearyou."  The  command  is  "ailenee" 
when  you  propose  to  prove  the  exact  motive 
by  which  you  were  prompted  in  the  act. 

No,  Senators;  the  jurisdiction  of  this  body  is 
to  try  crime.  There  is  no  crime  without  un- 
lawful intention  and  purpose.  Yon  cannot  get 
it  yithout  the  unlawfiil  intent  or  purpose  be- 
hind the  act  prompting  its  commission.  Why, 
what  is  the  judgment  that  you  shall  render  in 
this  case?  Not  did  the  President  do  this  or 
that  act ;  that  is  not  tout  inquiry ;  but  was  he 
guilty  of  a  high  misdemeanor  in  the  purpose 
with  which  he  did  the  act  ? 

With  these  preliminary  observations,  I  pro- 
pose to  proceed  to  a  brief  examination  of  the 

You  are  now  all  of  you.  Senators,  familiar 
with  the  articles  of  impeachment,  and  I  need 
not  attempt  to  go  over  them  article  by  article, 
I  have  tiis  to  say,  and  you  will  all  concur  with 
me  instantly  upon  making  the  statement:  the 
first  eight  articles  are  built  upon  two  acts  of 
the  President;  the  one,  the  removal  of  Stan- 
ton, the  other  the  letter  of  authority  given 
to  Thomas.  Now,  if  you  will  take  up  these 
eight  articles,  and  then  the  last,  the  eleventh, 
and  notice  the  substantia!  part  of  them,  around 
which  they  throw  their  charges  of  bad  intent 
and  their  averments,  you  will  see  that  in  the 
whole  eightarticles  there  are  bul  these  two  acts, 
the  removal  of  Stanton  and  the  letter  of  author- 
ity to  Thomas,  so  that  we  have  only  to  inquire  in 
reference  to  these  two  acts  in  order  to  ascertain 
"the  merits  of  this  case  upon  these  eight  articles, 
and  in  fact  I  may  say  the  eleventh  also. 

If  the  President  of  the  United  States  had 
the  right  to  remove  Edwin  M.  Stanton,  then 
these  eight  articles  are  without  support.  If,  in 
additiofl  to  that,  he  had  the  right  to  give  that 
letter  of  authority  to  Lorenzo  Thomas,  the 
eight  articles  fall  m  ruins  instantly.  There  is 
no  Senator  who  has  studied  this  case  who  will 
not  see  the  accuracy  of  this  statement  at  once; 
and  it  relieves  us  from  the  necessity  of  going 
through  them,  article  by  article,  and  step  by 
step.  Give  me  these  two  propositions,  the 
right  to  remove  Stanton  and  the  right  to  issue 
the  letter  of  authority  to  Thomas,  and  the  arti- 
cles fallinstantiy ;  there  ia  nothing  leftof  tliem. 
So  that  we  have  at  last,  in  the  consideration 
of  these  articles,  but  two  inquiries  to  make : 

1.  Had  the  President  the  right  to  remove 
Stanton  ? 


2.  Had  he  the  right  to  isane  the  letter  of 
authoriljto  Thomas? 

I  propose,  as  well  as  I  am  able  in  my  con- 
dition, to  examine  these  two  questions. 

Taliing  up  the  questions  in  tlieir  order,  first, 
had  tbe  President  the  right  to  remove  Edwin 
M.  Stanton?  I  propose  to  examine  that  ques- 
tion in  the  first  instance  in  connection  with 
the  act  regulating  the  tenure  of  certain  civil 
offices.  It  is  claimed  on  the  one  side  that  by 
the  operations  of  this  law  Mr.  Stanton  was 
withdrawn  from  his  previous  position  and  cov- 
ered and  protected  here.  It  is  claimed  upon 
the  other  side  that  the  law  does  not  apply  to 
his  case;  and  if  it  do  not,  I  think  it  will  he 
acknowledged  by  the  Senators  that  the  Presi- 
dent had  the  right  to  remove  him.  Allow  me 
to  call  your  attention,  therefore,  to  one  sec- 
tion of  this  law  in  which  the  question  is  pre- 
sented : 


sent  of  tdie  Semite,  and  every  peieon  who  ah^l  here- 
after be  sppoiated  to  anrBiii3liofSae,«idBh[iIlbMams 
dnlr  qnanned  to  aot  therein,  U,  tuidBhall  be,  enUtled 
'•^  hold  Bach  otfiae  onUl  a  inMeBsor  iball  have  been 
Uke  manner  sppaiBted  and  dniy  qualified,  exeept 
berein  otherwise  provided :    Fmided,  That  the 
iretariei  of  State,  of  the  Tretuurr,  of  ^b^  of  the 


Navy,  and  of  the  laterior,  Qie  .  w 
—  '•■*- Attorney  Qenoral.  Bhall  hi 


Ueneral. 

m  thrir  offleea  re- 

>r .  — q of  the  PiesideDt 

by  whom  they  may  havebeen  appointed,  and  for  one 
moDth  thereafter,  eubleot  to  removal  by  and  with  the 
advice  sod  consent  of  the  Senate. " 

Now,  gentlemen,  let  me  state  a  few  facta 
before  we  proceed  to  the  consideration  of  the 
construction  of  this  section.  The  first  fact  to 
which  I  call  your  attention  is  that  the  act  was 
passed  on  the  2d  of  March  1867.  I  further  call 
your  attention  to  the  fact  that  Stanton's  com- 
mission is  dated  on  the  15th  of  January,  1862. 
It  is  a  comraission  given  to  him  by  President 
Lincoln,  by  which  he  was  to  hold  the  office  of 
Secretary  for  the  Department  of  War  "  during 
the  pleasure  of  the  President  of  the  United 
States  for  the  time  being.  "  Mr.  Johnson  be- 
camePresidenton  the  15th  of  April,  1865.  He 
has  not  in  any  manner  commissioned  Mr.  Stan- 
ton. Upon  these  facts,  Senators,  I  claim  it  is 
clear  that  Mr.  Stanton  is  not  protected  by 
this  bill.  Let  u$  inquire.  The  law  proposed 
to  grant  to  the  Cabinet  officers,  as  they  are 
called,  a  term  that  shall  last  during  the  term 
of  the  President  by  whom  they  were  appointed, 
and  one  month  thereafter.  Mr.  Johnson  has 
not  appointed  Mr,  Stanton.  He  was  appointed 
during  the  first  term  of  Mr.  Lincoln.  He  was 
not  appointed  at  all  during  the  current  pres- 
idential term.  He  holds  his  office  by  a  com- 
mission which  would  send  him  through  Admin- 
istration af^r  Administration  until  it  is  re  called. 
Now,  what  is  the  meaning  of  this  language, 
"  he  shall  hold  his  office  during  the  term  of  the 
President  by  whom  he  was  appointed?"  and 
he  was  not  appointed  during  tne  present  term. 
I  think  that  is  enough.  It'  does  seem  to  me 
that  that  simple  statement  settles  this  quea- 
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The  gentletcaD  has  said  this  is  Mr.  Lincoln'a 
term.  The  dead  have  no  owDershlp  iu  office 
or  estate  of  any  kLnd.  Mr.  Jehnaon  is  the 
President  of  the  United  States  with  a  term, 
and  this  is  hia  term.  But  it  would  make  no 
difference  if  Mr.  Lincoln  were  living  to-day  ; 
if  Mr.  Lincolu  were  the  President  to-day  he 
could  remove  Mr.  Stanton.  Mr,  Lincoln  would 
not  have  appointed  him  during  this  term.  It 
was  during  the  last  term  that  Mr.  Stanton  re- 
ceived his  appointment  and  not  this  ;  and  an 
appointment  by  a  President  daring  one  term- 
by  the  operation  of  this  lav  will  not  extend 
the  appomtee  through  another  term  because 
that  same  party  may  happen  to  be  reelected 
to  the  Presidency.  Stanton,  therefore,  holds 
under  hia  commission,  and  not  under  the  law. 

Again,  Senators,  his  tenure  of  office  cannot 
be  extended. or  changed  from  his  commisaion 
to  the  law.  What  is  the  proposition  of  this 
law?  Mr.  Stanton  held,  before  its  paaaage, 
"  during  the  pleasure  of  the  President  for  the 
time  bemK."  This  law  propoaea  to  give  him, 
in  place  of  a  term  at  pleasure,  a  term  of  years 
and  one  month  thereatler.  ,  By  what  authority 
can  the  Coneress  of  the  United  States  extend 
the  terrain  this  manner?  That  office  can  only 
be  held  by  the  appointment  of  the  President. 
His  nomination  and  hia  appointment  mast 
cover  the  whole- term  which  the  appointee 
claims.  On  any  other  theory  the  Congress  of 
the  United  States  might  extend  the  offices  of 
persons  who  had  been  appointed  indefinitely 
through  years  and  years,  and  thus  defeat  the 
constitutional  provision  that  the  Pre  aideitt  shall 
nominate  and  shall  appoint  for  the  office,  for 
the  whole  term  of  the  office.  There  ia  no  other 
conatniction  that  can  be  put  upon  it. 

And  in  this  view  of  it,  it  appears  to  me,  Sen' 
ators,  that  the  law  we  have  under  conaider- 
ation  cannot  be  made  to  apply  to  any  offlces 
which  were  occupied  at  the  time  of  its  passage. 
Take  the  case  of  a  general  office  held  at  pleas- 
ure. What  is  the  character  of  that  tenure  ? 
The  lowest  tenure  known  to  the  law  ia  a  tenure 
at  pleasure,  at  suffrance,  at  will.  To  convert 
that  into  a  tenure  for  a  Used  term  is  to  enlarge 
it,  to  extend  it,  to  increase  it,  to  make  it  a 
larger  estate  than  it  was  before,  If  the  office 
be  one  that  cannot  be  filled  without  presi- 
dential nomination  and  appointment  it  does 
•aeem  to  me,  whatever  may  bo  the  office,  it  - 
not  be  extended  aa  to  those  who  were  in  ( 
at  the  time  If  this  be  a  right  constructit 
th  t  f  M  h  2  1807,  and  I  am  compelled 
t     1  t  w  h  this  brief  examination,  " 

Sta  t  1  ft  wh    e  he  was  before  its 

It  f  th  to  be  observed  that  the  act  of 
11  h  2  1867  ha  no  rapealing  clause.  We 
a      th     f  m  tted  to  the  previous  laws 

appl      bl         h  e,  and  thi^rrfers  nsto  the 

Constitution  and  the  act  of  August  7,  1789. 
By  the  provisions  of  this  law  it  is  provided 
among  other  things  tlmt — 

"There  shall  bo  an  executive  Department  to  be 


8  be  e; 


id  the  Dopaituient  of  Wori  and  thara 
irincipal  officer  therein  to  be  called  the 
■--  "le  DepBrtment  of  Wnr,  who  Bhall 
cute  Buob  duties  as  shall  from  tioM 


FreBiden t of  tJi«  United  SCateB.  and  the  siuilprin<ui«l 
officer  sitall  conduct  the  boainwiB  of  the  said  Doi^rt- 
ment  in  eneb  miuinar  W  the  Pmidenc  of  the  TJnited 
Statceahall  from  time  to  time  ardat  and  inatrnot. 

"  Titers  ehall  be  in  the  said  Department  an  Inferior 
officer,  to  be  appointed  br  said  prinitipal  officer,  to  be 
employed  therein  aa  he  anall  deem  proper,  andlo  be 
called  the  chief  clerk  of  the  Dopaitmont  of  Wai; 
and  whenever  Ihe  aaid  prineipol  offloer  shall  be  re- 
moved from  office  by  the  Prosident  of  the  United 
States,  and  in  any  otbor  ease  of  vaeanoy,  shall,  dur- 
ing the  same,  have  charge  of  the  records,  bookg,"  &c. 

This  is  the  law  to  which  wo  are  referred, 
unless  the  act  to  regulate  the  tenure  of  cer- 
tain civil  officea  covera  the  case  of  Mr.  Stan- 
ton. By  the  terras  of  this  law,  by  the  com- 
mission that  was  issued  to  Mr.  Stanton  to  iiold 
"  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being"  framed  luion 
thia  law,  by  the  uniform  construction  of  it, 
as  I  shall  show,  the  President  had  the  right  to 
remove  Mr.  Stanton  according  to  his  pleasure. 

Mr.  FESSBNDEN.  Mr.  President,  the 
connsel  will  excuae  me.  I  wish  to  observe,  if 
I  may  be  permitted  to  do  so,  that  the  counsel 
is  evidently  laboring  under  very  severe  diffi- 
culty in  endeavoring  to  go  on,  and  if  he  finds 
.himself  very  much  oppressed  I  feel  disposed 
to  move  an  adjournment  unless  one  of  the 
Managers  wishes  to  occupy  the  day. 

Mr.  GROESBBCK.  I  am  very  much  obliged 
to  the  Senator,  if  he  will  allow  me  to  answer 
him.  I  thank  him  for  the  auggestion ;  but  I 
came  here  indisposed  this  morning,  and  I  have 
appreheusiona  that  I  shall  not  be  any  better  if 
this  matter  ia  postponed.  Hence  I  do  not 
know  but  that  I  had  better  go  on  aa  beat  I 
can.  I  shall  be  very  thankful  for  the  attention 
of  the  Senate  to  what  I  shall  aay  in  the  condi- 
tion in  which  I  find  myself. 

But  we  are  told,  Senators,  by  the  gentlemeD 
who  ai^ue  this  cause  on  the  other  aide  that  there 
has  been  no  such  ease  as  Ihe  removal  of  ahead 
of  a  Department  without  the  cooperation  of  the 
Senate,  and  that  the  construction  which  we 
claim  as  applicable  to  this  law  ia  unsound. 
Allow  me,  upon  that  subject,  to  call  your  at- 
tention to  pages  357  and  3G9  of  the  proceed- 
inga.  I  now  refer  to  the  letterof  John  Adams, 
written  under  one  of  these  three  laws  that  were 
passed  in  the  First  Congress  under  the  Con- 
atitution.     I  give  yon  the  letter: 

PHitiDEtPHi.!.  Mat  12, 1500. 

Sir:  Divers  causes  and  oonsiderutiocs,  essential 
to  the  admmiatration  of  tha  Government,  In  mv 
judgment,  requiring  a  change  in  the  Department  of 
State,  you  are  hereby  discharged  from  any  further 
service  as  Secretary  of  Stale. 

JOHH  ADAMS, 
Presided  of  the  Uaiied  S«(8», 

That  was  the  act  of  John  Adama,  by  whose 
casting  vote  the  bill  of  17^9  was  passed  ;  that 
act  was  done  according  to  the  constniction 
that  was  given  to  the  bill ;  and  it  ia  an  out- 
right removal  during  the  session  of  Ijlie  Senate 
without  the  cooperation  of  tlie  Senate.     Tte 
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fetter  is  addreaaed  to  the  Secretair  of  State  in 
his  office,  deciarirg  iiiai  reinovedi  and  when 
Mr.  Adams  comes  to  communicate  with  the 
Senate  he  seods  hi9  com  muni  cation  nomioat- 
jn^  John  MarahftU,  not  ' '  in  place  of  Mr.  Pick- 
enng,  to  be  remoTed  with  jour  assent,"  but 
"in  place  of  Mr.  Pickering,  removed  bj  my 
will,  and  according  to  the  law  and  the  language 
of  his  eommisaion.''  Why,  Senators,  there 
is  no  doubt  about  it.  If  John  Adama,  who 
passed  this  law  in  the  Senate  by  hia  casting 
vote,  had  had  the  least  idea  that  the  power  of 
removal  wa^  not,  as  it  Is  said  to  be  in  the  law, 
in  bis  own  hand,  do  the  gentlemen  suppose 
that  he  would  have  taken  the  course  he  did, 
and  that  he  would  not  have  taken  some  such 
course  as  this:  "Senators,  I  propose,  with  your 
consent,  to  remove  Timoth;?  Pickering  and 
appoint  John  Marshall  in  his  place."  That 
was  not  the  right  construction  or  the  law.  His 
act  is  the  true  conatruction  according  to  his 
own  interpretation  and  according  to  the' in- 
terpretation that  has  been  given  from  that  day 
to  this,  down  to  the  passive  of  the  act  of  March 
2, 1867,  done  in  session,  done  by  himself,  done 
without  consultation  or  cooperation  with  the 
Senate ;  and  that  very  form  which  he  adopted 
when  he  did  remove,  as  a  distinct  and  inde- 
pendent act,  has  been  followed  from  that  day 
to  this. 

Senators,  let  me  call  your 
while  I  am  upon  this  subject,  and  lest 
it,  to  thelanguage  of  John  Marshall  in  the  case 
of  Marbury  va.  Madison.  Se  was  there  dis- 
cussing the  question  when  an  appointment  was 
made,  when  it  was  complete,  so  that  it  was 
withdrawn  from  the  control  of  the  President; 
and  be  held  in  the  decision  of  that  case  that  it 
was  complete  when  the  commission  was  made 


I  ^rglt 


'■When 


n  the  c 


e  of  his  decision  b 


revocable." 

So  it  was  always  held  and  so  it  has  been 
ift way 3  understood,  "removable  by  the  Pres- 
identi"  tliat  is  the  language;  so  the  commis- 
sion runs,  "  removable  at  the  pleasure  of  the 
President  for  the  time  being."     When?    In 

his  pleasure,  is  the  langu^e  of  the  commission 
and  the  authority  given  by  the  commission  and 
by  the  law.  Who  will  attempt  to  construe  a 
commission  in  such  language,  holding  at  pleas- 
ure, into  a  commission  that  he  may  remove 
this  month  or  that  month  or  the  next  month,  or 
in  recess  or  in  session?  It  is.  Senators,  at 
pleasure;  ao  it  has  alwaya  been  underatood  and 
construed. 

If  I  am  right  in  the  view  which  I  have  very 
briefly  taken  of  the  operationa  of  this  law,  Mr. 
Stanton  was  not  covered  by  it,  and  he  is  sub- 

f'ect  to  removal  under  the  commission  wbich 
e  received  from  Mr.  Lincoln  and  jinder  tBe 
law  of  1789.    I  beg  you  to  observe  that  th^tt 


law  ia  in  full  force.  There'  is  no  attempt  to 
repeal  it  in  the  act  of  Match  2,  1867.  That  act 
in  fact  has  no  repealino;  clause.  What  then? 
What  becomes  of  the  first  eight  articles  of  this 

Let  us  stand  at  this  point  and  look  over  the 
case;  it  is  an  excellent  point  of  observation 
from  which  to  look  at  it.  We  have  removed 
one  difficulty;  we  have  ascertained  one  fact: 
Bdwin  M.  Stanton  could  be  removed  by  the 
President.  Ishouldlike  to  lingeron  this  ques- 
tion longer.  I  should  like,  if  I  had  voice  and 
health  to-daj,  to  call  your  attention  to  many 
other  points  which  I  had  intended  to  present  in 
this  discussion.  I  should  like  to  read  to  ;on 
the  language  of  yonr  own  Senators  upon  this 

SiestioQ,  especially  the  pertinent  language  of 
e  Senator  who  from  the  conference  commit- 
n.     I 

„    „  , isthe 

this  Chamber  before  the  bill 
was  passed;  and  it  was  received  with  no  dis- 
senting voice.  Itwasthetrue,  sound,  accepted 
construction  of  the  law. 

But  I  pass  on.  We  have  torn  down  the  main 
structure  of  these  eight  articles.  Take  out 
the  question  of  the  power  to  remove  Stanton 
from  these  eight  articles  and  they  are  without 
support.  All  yon  have  left  to  consider  is  the 
single,  question  of  the  right  to  confer  the  ad 
interim  authority  upon  Lorenzo  Thomas.  Sen- 
ators, we  see  moretb»i  that,  if  this  be  so.  All 
these  questions  of  intent — all  these  questions 
of  force— rail  these  questions  of  whether  we 
intended  to  go  into  court — all  these  questions 
that  occupied  ua  so  much  in  the  course  of  iMs 
investigation,  vanish  out  of  sight;  for  if  we  had 
this  authority,  Edwin  M.  Stanton  was  a  tres- 
passer; we  had  the  right  to  remove  him,  and 
we  were  not  bound  to  go  to  court  to  ascertain 
that  right. 

But,  Senators,  let  me  ask  you  still  one  other 
question  before  I  proceed.  Suppose  Mr.  Stan- 
ton is  within  the  tenure- of- office  act — what 
then?  The  inquiry  then  comes  for  your  con- 
sideration whether  the  President  is  criminal 
in  acting  upon  the  supposition  that  be  was  not 
within  it.  Tbia  inquiry  does  not  challenge  the 
cotietitutjonality  of  the  law.  It  is  a  question 
of  constfucllon  of  &  doubtful  law.  Is  there  a 
Senator  here  who  will  not  admit,  whatever  bis 
view  may  be  upon  this  subject,  that  itwasalaw 
about  which  any  one  might  reasonably  adopt 
this  construction?  I  believe  that  the  majority 
of  the  Senators  in  this  Chamber  are  of  the 
opinion  that  it  does  not  apply  to  the  case  of  Mr. 
Stanton ;  and  even  if  it  did,  there  is  no  major- 
ity of  Senators,  intelligent  Senators  as  you  are, 
who  would  say  that  there  was  not  room  for 
doubt  iu  the  construction  of  the  law.  What 
theh?  Let  meinthisconnectlon refer youlo the 
act  creating  the  office  of  Attorney  General.  It 
is  to  be  found  on  [lage  93  of  1  Statutes-at- 
Large,  and  teads  as  follows.; 


learned  ii 


id  there  shall  also  bi 
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tbe  Unitea  States,  who  ehttll  bo  swom  or  nffirmed  to 
af^tbful  gxecution  of  hia  offiae:  vhaseduty  it  shall 
be  to  pcotooute  and  oonduct  all  Bnilsia  tbo  Supreme 
Coart  io  nhich  tho  Uaitad  States  shall  beaoucenied. 

otlair  nbOD  required  bf  the  President  of  theUaited 
StatoB." 

I  need  not  read  any  further.  Here  was  a 
law,  the  tenure- of- office  act,  construe  it  ae  jou 
will,  about  which  do  Senator  wil!  differ  as  to 
the  fact  that  it  might  be  reasonably  interpreted 
as  not  covering  Mr.  Stanton  by  its  provisions. 
And  now  suppose  that  the  Preaident  of  the 
United  States  did  take  co«nsel  upon  this  sub- 
ject, and  did  conatrue  the  law  as  Senator  8hbr- 
>W  and  other  Senators  in  this  Chamber  have 
construed  it ;  I  am  putting  this  case  now  upon 
the  theory  that  it  covered  Mr.  Stanton;  yet  a 
law  of  doubtful  construction  as  it  is,  if  the 
President  availed  himself  of  the  counsels  of 
this  oBicer,  who  is  designated  for  tbis  special 
duty,  he  is  harmless  by  tbia  impeachment,  goes 
acquit  of  all  charge  of  lawlessness,  and  cannot 
be  censured  for  following  suph  counsel. 

What  is  the  testimony  on  that  subject?  We 
have  a  little.  It  was  off<ted  by  the  Managers 
themselves.  Yon  remember,  Senators,  when 
we  were  introducing  the  testimony  in  this  cause, 
it  was  offered  by  the  defense  to  give  jou  the 
fiillest  measure  of  light  upon  all  these  ques- 
tions. The  Managers  shut  it  oat.  You  con- 
sented that  the  evidence  which  we  proposed 
to  offer  of  consultations  that  were  h^d  m  the 
presence  of  the  President  bj;  his  Cabinet,  where 
every  word  was  an  act,  business  consultations, 
not  idle  conversations,  but  consultations  for 
the  purpose  of  deciding  upon  these  grave  and 
important  matters;  consultations  which,  if  jcu 
individually  were  to  undertake  to  investigate 
thisquestionof  motive  and  what  was  done,  you 
could  not  pass  by — when  we  offered  to  bring 
these  in  and  they  were  excluded  w©  thought 
for  a  time  we  were  without  any  light  on  3iis 
question.  But,  Senators,  I  will  refer  yon  to 
some  evidence  bearing  on  this  very  point  and 
to  a  meeting  of  the  Cabinet,  as  set  forth  in 
evidence  offered  by  the  Managers,  where  all 
the  members  of  the  Cabinet  were  present,  and 
where  it  appears  that  this  subject  came  tip  for 
consideration,  and  it  was  "taken  for  granted 
that  as  to  those  members  of  the  Cabinet  who 
had  been  appointed  by  Mr.  Lincoln  their 
tenure  of  office  was  not  fixed  hy  the  provis- 
ions of  the  act.  I  do  not  remember,  says  the 
President,  that  the  point  was  distinctly  stated ; 
bnt  I  wel!  recollect  that  it  was  suggested  by 
one  member  of  the  Cabinet  who  was  appointed 
))j  Mr.  Lincoln  and  that  no  dissent  was  ex- 
pressed." 

The  Attorney  General  was  there ;  the  entire 
Cabinet  was  there;  and  this  subject  was  .con- 
sidered; this  very  question  of  construction 
came  up,  and  the  opiniiyi  was  expressed  that 
Mr.  Stanton  was  not  included.  So  that  even 
if  the  law  coveted  him,  yet  by  the  authority  of 
the  statute  appointing  aa  Attorney  General 
and  requiring  him  to  give  advice  upon  qnes- 


tions  of  law,  the  President,  acting  upon  tlie 
consultation  that  occurred  in  his  presence,  had 
the  right  to  do  what  he  did  in  this  instance ; 
and  even,  as  I  said,  if  the  law  covers  Mr. 
Stanton,  it  being  a  question  of  construction, 
the  respondent  is  protected. 

In  this  view  I  desire  to  repeat  that  we  get 
rid  of  a  large  portion  of  this  cause,  and  there- 
is  that  I  wonid  like  to  linger 
f««  ;«■  ..*«™..  4.*  ^-^  ii — i.  :>.  fl  4.1 


;  for  ii 


e  that  it 
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lortant  point  in  the  cause.  But  I  pass  on. 
Suppose,  Senators,  that  the  view  which  I 
have  been  presenting  is  not  correct,  and  that 
the  law  does  apply  to  Mr.  Stanton,  what  then? 
The  next  inquiry  is  whether  that  act  be  consti- 
tutional, or  rather  let  me  say,  if  it  be  constitu- 
tional, whether  the  conduct  of  the  President 
in  the  removal  of  Mr.  Stanton  was  criminal. 
I  am   aware,  that  very  many  of  jou  partici- 

Eated  as  legislators  in  the  passage  of  that  very 
iw,  and  that  you  have  affirmed  its  constitu- 
tionality. In  the  unfortunate  condition  of  this 
case  the  law  makers  become  the  judges,  and 
therefore  I  would  not  beunderstood  as  arguing 
the  point  that  I  now  propose  to  present  with  a 
view  to  change  your  opinions  or  to  show  that 
the  law  was  unconstitutional.  It  is  not  that ; 
but  I  beg  you  to  observe  that  my  whole  object 
is  to  present  this  inquiry  to  your  consideration, 
whether,  in  the  condition  of  this  question  ana 
^n  the  condition  of  the  President,  he  had  the 
right  to  take  the  steps  that  he  did  take  with- 
out incurring  the  charge  of  criminality? 

And  now,  passing  as  I  shall,  although  I  had 
intended  to  take  it  up,  all  discussion  fif  this  as 
an  original  question  ;  passing  by  the  inquiry- 
what  is  the  right  interpretation  of  the  Consti- 
tution as  to  the  place  where  this  power  of  re- 
moval is  lodged,  I  proceed  to  consider  the 
Suestion  in  the  aspect  which  I  have  suggested, 
start  from  this  point.  The  question  is  at 
least  doubtful;  and  from  that  point  of  view 
I  propose  to  examine  it  as  it  stood  on  the 
2d  oOlarch,  18S7,  of  at  the  time  the  President 
acted  in  this  case,  to  ascertain  the  question 
of  criminality  on  his  part  in  the  act  which  he 

Our  Government  is  composed  of  three  de- 
partments, which,  according  to  the  theory  of 
their  structure,  are  to  last  tl|rough  all  time 
and  under  all  trials  and  are  to  be  preserved  in 
their  entireness  and  integrity.  The  power  has 
been  carefully  divided  and  distributed  among 
them  with  a  view  to  preserve  each  one  in  its 
separate n ess  and  independence.  They  are  each 
independent  of  the  other.  No  one  is  respon- 
sible to  the  other.  They  are  responsible  to 
the  people  or  to  the  States.  AH  this  is  care- 
fully set  down  in  the  Constitution.  Those  who 
have  charge  of  these  various  departments,  by 
the  theory  and  structure  of  the  Government, 
are  enjoined  each  to  take  care  of  its  own  pre- 
rogative, if  I  may  use  such  a  word,  and  to 
protect  itself  against  all  possible  encroach- 
ment from  the  others.  This  they  do,  each  and 
every  department,  by  observing  with  the  utmost 
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fidelity  the  proTisions  of  the  written  Constitu- 

At  the  head  of  one  of  these  departments,  the 
executive,  stands  the  President  of  the  United 
States.  He  ia  Bwom  by  an  oath,  the  most  sol- 
emn and  obligatory  that  could  be  administered, 
"  faithfully  to  execute  the  office  of  President 
of  the  United  States,  and  to  preserve,  protect, 
and  defend  the  Constitution  of  the  United 
States,"  This  is  not  an  oath  merely  to  exe- 
cute the  laws.  The  laws  are  not  (lamed  in  it. 
The  3rsi  part  of  this  oath,  "faithfully  to  exe- 
cute the  office  of  President,"  would  cover  his 
obligation  to  execute  the  law  and  his  obliga- 
tion to  discharge  all  other  executive  duties 
imposed  upon  him.  There  would  seem  to  be 
something  more  than  this;  and  he  isreguired, 
in  addition  to  this  oath  that  covers  his  ordi- 
nary executive  duties,  to  swear  to  the  best  of 
his  ability  to  preserve,  protect,  and  defend 
the  Constitution  of  the  Unit«d  States,  That 
oath  is  administered  to  the  President  alone  of 
all  the  officers  of  the  Government.  I  do  not 
say,  Sanatora,  that  it  has  any  extraordinary 
significance ;  but  I  do  say  that  there  is  enough 
iu  it  for  admonition,  at  least;  there  is  enough 
in  it  for  constant  caution  as  a  duty_  of  the  Pres- 
ident in  reference  to  th$  Constitution,  It  docs 
seem  to  me  that  the  terms  of  such  an  oatii 
Bolemnlyimposed  upon  him  would  impress  him 
with  the  idea,  or  any  of  us  with  the  idea,  that- 
it  was  the  first  paramount  duty  that  he  should 
ever,  in  all  his  executive  conduct,  keep  his 
eye  upon  the  Constitution  of  the  United  States ; 
in  all  trial  thathe  should  look  to  it;  in  all  doubt 
thatbe  should  lean  toward  it;  in  all  difficulty 
that  he  should  take  shelter  under  it, 

I  heard  the  eloquent  argument  of  the  Man- 
ner [Mr.  BouTWEw:.]  who  addressed  us  but 
two  days  ago,  I  heard  what  he  said  about  the 
executive  department.  I  should  be  pleased  if 
I  had  strength  of  voice  to  answer  it.  The 
sum  and  substance  of  it  was  that  the  President 
of  the  United  States  is  but  the  constable  of 
Congress ;  no  more  ;  that  he  is  put  into  his 
pl»ee  merely  t«  execute  the  laws  of  Congress. 
Why,  Senators,  this  is  not  the  right  interpret- 
ation of  the  Constitution.  He  is  the  Chief 
Magistrate  of  this  nation,  having  charge  of  one 
of  its  great  departments  ;  and  he  is  fiiithless  to 
his  trust  i£  he  do  not  protect  the  powers  con- 
ferred by  the  Constitution  upon  that  department. 
But  without  delaying  upon  this' question,  !el 
me  proceed  at  once  to  what  is  more  vital  to 
the  matter  in  hand.  Shall  he  disregard  law? 
Never.  He  should  never  in  mere  wantonness 
disregard  any  law  of  Congress  that  may  be 
passed.  Shall  he  execute  all  law?  Li' 
answer  that  question  by  referring  you  to  the 
argument  of  the  gentleman  whom  I  have  just 
named.  I  refer  to  pages  814,  816,  and  817 ; 
and  I  beg  leave  to  say  that  I  take  issue  with 
theManager  in  the  positions  wliichhe  bas  taken 
on  this  subject,  almost  entirely.    He  says: 

"If  a  law  1jB  in  fact  nnoonstitutional  it  may  be 
repottled  by  Coc«rB39,  or  it  may,  posaiblj"— 


Just  possibly — 

"wheQaca3edulyariaeB.be  annulled  in  i\3  ancon- 
stitutiooftl  features  by  the  Supreme  Court  of  (he 
United  Stat«a,  The  repeal  of  the  law  ia  a  legialEitiTa 
act!  the  declanttion  by  the  eouTt  that  it  ia  unconsti- 
tutional is  ft  Judicial  Mt;  bat  the  power  to  repeal 
or  to  annul  01  to  get  aiide  a  law  of  the  United  Statea 
ia  in  no  aapMt  of  the  oua  an  exeoutive  power.  It  is 
made  the^utr  of  tbeSxeootive  to  take  care  that  the 
lawa  be  f^thfnlly  executed— an  iniunotian  wholly 
inconaistent  with  the  theory  that  it  ia  in  the  power 
of  the  Eiecntive  to  repeal  or  annul  or  dispenae  with 
the  lawa  of  the  land.  To  the  Preaident  in  the  per- 
formance of  his  exocutire  duties  oil  lawa  are  alike. 
He  can  enter  into  no  inquiry  as  to  their  expediency 
or  flonatitutionality.    All  laws  are  presumed  to  be 

not,  itia  thodut;  of  the  Executive  EO  to  regard  i^eot 
while  they  have  the  form  of  law.? 

That  is  the  last  congressional  theory  I  have 
heard.     Let  me  read  further ; 

"  Hence  it  follows  that  the  crime  of  the  Preaident 
is  not.  either  in  fact  or  as  aet  forth  in  the  articles  of 
impeachment,  that  he  hos  violated  a 


So  that,  according  to  the  reasoning  of  the 
Manager,  if  now  here  on  this  inquiry  yon 
should  be  of  the  unanimous  opinion  that  the 
lawfor  the  alleged  violation  of  which  thePrea- 
ident  is  impeached  was  unconstitutional,  yet 
you  would  have  to  go  on  and  convict  him  of 
the  commission  of  a  crime  in  the  fact  that  he 
did  not  execute  what  w^  not  law,  I  desire  to 
read  a  little  further  on  this  question.  Hear 
the  Manager ; 

The  Senate., for  the  purpose  of  deoiding  whether 


LS  to  the  constitutiouality  of  the  acL 
a  the  Preaident'e  duty  to  execute,  and 
„._„,  .^„„  hie  own  anawer,  and  by  repeated  official 
infesBioQs  and  admissions,  he  intentionally,  will- 
illy,  deliberately  set  aside  and  violated." 
Let  me  read  agMu : 

"With  deference  I  maintain  still  further  that  it  is 
ot  the  right  of  ai 


in  lie  m 


.ain  of  tb 


stitutionalitT  or  expedience  of  the  law  in  question. 
For  the  purposes  of^thia  trial  the  statute  which  the 
President,  upon  his  own  confession,  has  repeatedly 
violated  is  the  law  of  the  land.  His  crime  ia  that  he 
violated  the  law." 

I  wish  to  read  one  other  passage  from  this 
speech,  to  show  the  startling  doctrines  which 
the  Manager  has  put  forth,  and  upon  which  it 
seems  the  President  is  to  be  convicted)  accord- 
ing to  his  theory  1     Hear  this ; 

"  If  the  Peeaident  or  Vice  President,  or  any  other 
civil  officer,  violates  a  law,  bia  peril  ia  that  he  may 
be  impeaohed  by  the  Honee  of  Sepresentatives  ana 
convicted  by  the  Senats.  Thii  ii  preciaely  the  re- 
apoudbllitywhiehtheTaapandeutaasincurred;  and  . 
it  would  beno  relief  to  mm  foi  his  willful  violation 
of  thelaw,  inthocimumatMieeBinwhiolihe  is  now 
placed,  if  the  court  itself  had  pronounced  the  same 
to  be  nnconatitutional." 

Senators,  in  answering  the  auestion  whethec 
the  President  shall  execute  all  law,  I  beg  to  be 
understood  as  difering  in  toio  cceld  from  the 
gentleman  from  whose  argument  I  have  just 
read.  If  a  law  he  declared  by  the  Supreme 
Court,  the  third  department  of  this  Govern- 
ment, and,  by  the  very  terms  of  the  Constitu- 
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tion  itself,  the  hieheat  and  fiaal  interpreter  of 
IJie  coQstituiionalitj  of  congressional  enact- 
ments, h)  beuneouBtitutional,  the  President  is 
untrue  to  his  position  if  he  execute  it  in  letter 
or  in  spirit,  or  one  jot  or  tittle  of  it,  Let  me 
tell  iiie  gentleman,  in  answer  to  his  long  argu- 
mentation upon  this  point,  that  he  luE^es  no 
diatinotion  between  law  whatei'er,  that  if  an  act 
of  Congreai  be  nnconstitutlonal  it  is  no  law ;  it 
never  was  law;  it  never  had  a.  particle  of  valid- 
ity, although  il  went  through  the  forms  of  con- 
gressional enactment:  from  the  beginning  ab 
initio  it  was  null  and  void,  and  to  execute  it 
ia  to  violate  that  higher  law,  the  Constitution 
of  the  United  States,  whichdeclares  that  to  be 
no  law'whiehisin  conflict  with  ita  provisions. 

What  shall  I  say,  tben,  in  answer  to  this  ar- 
gument? Shall  he  execute  all  law?  No.  If 
a  law  bo  declared  bj  the  Supreme  Court  un- 
constitutionalhcBhould  notexeeuW  it.  If  the 
law  be  upon  its  very  face  in  flat  contradiction 
to  plain  express  provisions  of  the  Constitution, 
as  if  a  law  should  forbid  the  President  to  grant 
a  pardon  in  any  case,  or  if  a  law  should  declare 
that  he  should  not  be  Commander-in-Chi^, 
or  if  a  law  should  declare  that  he  should 
talce  no  ^art  in  the  making  of  a  treaty,  I  say 
the  President  without  going  to  the  Supreme 
Court  of  the  United  States,  maintaining  the 
integrity  of  his  department,  which  for  the  time 
being  is  intrusted  to  him,  is  bound  to  execute 
no  such  legislation,  and  he  is  cowardly  and 
untrue  to  the  responsibilities  of  his  position  if 
he  should  execute  it. 

But,  Senators,  the  difficulty  is  not  here.  The 
difficulty  arises  in  doubtful  cases,  in  cases  where 
the  powers.arenot  plainly  and  expressly  stated 
in  toe  Constitution;  and  here  it  is  that  we 
come  to  the  question  in  inquiry  between  us  in 
this  case.  Suppose  an  act  of  Congress  inter- 
pret the  Constitution  in  adoubtful  case  for  the 
first  time,  shall  the  President  execute  it?  I 
say  yea.  Suppose  an  act,  instead  of  giving  an 
interpretatJoD  for  the  first  time  in  a  doubtful 
case,  contradicts  a  long  accepted  previous 
interpretation— in  this  supposition  w '- 

5 coaching  the  case  before  us — what 
one?  To  follow  the  Constitution  is  the  first 
and  paramount  duty  of  the  President,  and  to 
maintain  the  integrity  of  his  department  is  also 
a  duty  ;^nd  if  an  act  of  to-day  is  contrary  to 
a  long  established  interpretation  of  the  Consti- 
tution upon  a  question  of  power,  anda  fit  case 
presents  itself  where  he  is  required  to  act,  it 
18  right  and  proper  in  a  peaceable  way,  with  a 
due  regard  to  the  public  welfare,  to  test  the 
accuracy  of  the  new  interpretation  in  the  forum 
which  is  the  highest  and  final  interpreter  of 
such  questi 
Senator 

I  propose _ „- 

tion  at  the  timethe  President  performed  tlii 
acts  i  but  before  I  do  so  allow  me  to  call  yt 
attention  toafewrulesofinterpretalion.   They 
are  these : 
Acquieaoea.ee  by  the  people  and  the  vaiiQua 


p.  458.) 

Let  me  state  another.  It  may  be  a  grave 
question  whether  a  first  interpretation  is  right ; 
but  long  acquiescence  in  it,  if  it  be  a  statute, 
makes  another  statute  necessary  to  change  it ; 
if  it  be  a  constitution  it  would  require  an 
amendment  of  the  Constitution  to  change  il. 
(4  Gill  and  Johnson,  p.  345.) 

Let  me  give  you  another.  A  lone  and  uni- 
form interpretation  becomes  a  fixed  inttrpret- 
ation.  When  a  constitution  early  undergoes 
legislative  interpretation,  and  a  series  of  acts 
are'  passed  according  to  such  interpretation, 
covering  say  seventy  years,  even  if  it  were 
doubtful,  such  constant,  long  and  uniform  in- 
terpretation should  remove  the  doubt.  (1  Mary- 
land Reports,  p.  351.) 

I  desire  to  refer  you  to  one  other  rule  before 
I  ijass  to  the  argument,  to  be  found  in  1  Story, 
section  four  hundred  and  eight : 

collaitral  initrprtiaiian  is  tVom  the  prautioal  exptsl- 
tiODOf  thfiQavemment  itself  in  its  various  Dopart- 
rnests  upon  particular  questions  diecussed  and  set- 
tled upon  tlieir  own  single  marita.  These  approaoh 
tiie  nearest  in  tlieir  own  natnra  to'Judidal  vipo^- 
lions,  ami  Jtave  the  tamfgeneral  r^oommmdation  Uiat 
belongs  to  the  latter.   Itni' are deisided upon  Bolemn 


init.  or  then  dsep  meditation  upon  the  abaarbijie 

With  these  preliminary  observations,  I  de- 
sire that  you  will  bear  with  me  while  I  pre- 
sent the  quealJon  in  this  form — not  the  ques- 
tion of  the  constitutionality  of  your  tenure-of- 
office  act;  Xwill  not  challenge  its  constitution- 
ality here  in  your  very  faces ;  you  have  affirmed 
it.  I  beg  you  to  notice,  however,  that  the 
question  which  I  propose  to  consider  is  what 
was  right  and  proper  for  the  President,  the  con- 
dition of  this  question  and  his  own  condition  at 
the  time  ie  did  the  act  which  is  set  forth  in 
these  articles.  Observe,  before  I  start  upon 
this  inquiry,  the  law  of  March  2,  186T,  is  eon- 
stitutionalinlerpretation.  By  that  law  of  March 
2,  186T,  you  interpreted  the  Constitution  that 
the  power  of  removal  was  lodged  in  the  Presi- 
dent and  Senate.  The  previous  law  that  was 
passed  in  178Q,  was  also,  as  we  know  from 
the  frequent  attcrances  of  those  who  partici- 
pated in  its  passage,  consHfuiUinal  interpreta- 
tion; and  the  question  before  us  is  what  was  the 
condition  of  this  question  at  the  period  of  time 
to  which  we  are  calling  your  attention,  when 
the  President  acted.  Observe  the  purpose  for 
which  I  have  cited  these  rules,  A  long  acqui- 
escence by  the  people  and  the  Departments  of 
the  Government  in  any  interpretation  becomes 
a  fixed  interpretation;  a  long  and  uniform  in- 
terpretation of  tiie  Constitution  for  a  period 
of  seventy  years,  even  if  it  were  a  doubtful 
question),  removes  llie  doubt  j  ^ad  it  is  in  tliie 
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light  of  tliose  rules  of  interpretation  that  I  pro- 
pose to  make  the  inquiry ;  and  I  will  briefly  take 
It  up  in  ail  the  departments  of  the  Government. 

How  stands  the  question  in  the  judicial  de- 
partment? I  admit,  Senators,  that  we  have 
no  res  a^udicaia  upon  this  question ;  the  ex- 
act question  hafl  never  been  presented  to  the 
Supreme  Court  of  the  United  States;  but  we 
have  opinions  from  the  Supreme  Court,  which 
I  proceed  now  to  read. 

In  1839j  in  the  case  of  ex  parte  Hennen,  it 
was  declared  bvtheeonrt,  Mv.  Justice  Thomp- 
son delivering  uie  opinion : 


gontite  jointl;  to  n 


ixed  by  the 
nor  the  p 


ry  early  odopteflc 


■Bsted 


{ the  CoDsti- 
luuon,  lor  m  lue  orgamsaiion  oi  me  tbrea  great 
Deparlmantj  of  State,  War.  and  Treosuiv.  in  17B9, 

dinatc  officer  by  the  head  of  the  Depnltment.  nbo 
should  have  oharee  of  the  reeorda,  books,  andcapera 
appertidniDe  to  the  office  when  the  head  of  the  De- 
partment ahouia  be  removed  from  office  by  Cbe  Pres- 
ident of  the  United  States.  When  the  Nuvy  Depart- 
ment waa  establisbed,  in  tbe  year  1798,  provision  waa 
mode  fur  the  ehaiee  asd  custody  of  the  books,  rec- 

vacanoy  ia  the  office  of  Seeretaty.  by  removal  or 
otherwise.  It  is  not  hero  said  '  by  removal  of  the 
Preaidenl,'  aa  ia  done  with  respect  to  tbe  beads  of 
the  other  Dcpartmenta!  yet  ttero  can  be  no  doubt 
that  be  holds  his  office  with  the  same  tenure  aa  the 
other  Secretaries,  and  is  removable  by  the  President. 
The  change  of  phraseology  arose  probably  from  its 
baTine  become  the  settled  and  well-understood  con- 
struction of  tbe  Ooostituaon  that  the  power  of  re- 
moval was  vested  in  the  Preaident  alone  in  anoh 
oaaes,  although  the  appointment  of  the  officer  is  by 
the  President  and  Senate."— 13  Pelera.  p.  139. 

This  is  a  voice  at  least,  an  opinion  at  least, 
from  the  Supreme  Court  upon  this  question  ; 
not  an  adjudication,  I  acknowledge,  but  an 
opinion,  in  reference  to  which  we  might  have 
the  right  to  say  that  it  waa  pronounced  with 
the  concurrence  of  the  other  members  of  the 
bench. 

I,et  me  call  your  attention  to  another  case 
where  we  have  an  utterance  from  one  of  the 
justices  of  the  Supreme  Court.  I  refer  to  the 
case  of  the  United  States  vs.  Guthrie.  (17 
Howard,  284.)  The  case  went  off  upon  an- 
other poinlj,  but  in  lie  course  of  his  dissenting 


one  claimed  in  behalf  of  the  respondent  in 
case)  "wrong,  and  that  the  late  Supreme  Court 
so  thought,  with  Marshall  at  its  head."  He 
adds,  however,  and  to  this  I  call  special  atten- 
tion: "  But  this  power  of  removal  has  been, 
perhaps,  too  long  estahlished  and  exercised  tn 
be  now  questioned." 

It  will  be  observed  that  Judge  McLean  refers 
to  Marshall.  Let  ns  see  what  Marshall,  him- 
self sajs,  I  refer  you  to  2  Marshall's  Life  of 
Washington,  page  162— the  second,  or  Phila- 
delphia edition,  as  it  is  called.  I  ask  Senators 
to  observe  the  language  of  Marshall  upon  this 


for  il 


3  the 


argument  of  the  Manager  the  day  before  yester- 
day in  regard  to  the  right  interpretation  of  the 
debate  of  1789.    Marshall  says ; 

ardent  discussion,  which  consumed  sev- 
eral daya,  th  e  eommitte  edivided,  and  the  amendment 
was  neiati^ed  by  a  majority  of  thirty-four  to  twenty. 
The  opinion  thus  expreased  by  the  House  of  Scpre- 
■—■'-*■— 19  did  not  explicitly  convey  their  sense  of 
titDtion.    Indeed,  the  express  grant  of  the 

Eawertothe  President  rather  implied  a  right  in  the 
egialature  to  ^ve  or  withhold  it  at  their  discre- 
tion. To  obviateanymiaunderstandingof  the  prin- 
ciple on  which  the  question  had  been  decided.  Mr, 
Benson  moved  in  the  House,  when  the  report  of  the 
7  tbe  Whole  was  taken  up.  to  amend 
ause  in  the  bill  eo  as  clearly  to  imply 
removal  to  be  eololy  in  the  President. 
;e  that  if  be  should  succeed  in  (bia  be 

.  .0  atrike  out  the  words  which  had  been 

the' subject  of  debate.    If  those  words  eontinuedj  he 

'-"  " of  removal  by  the  President  might 

rr rto  bo  exercised  by  virtue  of  a  Itiis- 

lotive  grant  only.  andcon»eaueatly  be-anhjected  to 
legialativeinatability;  when  he  was  well  satisfied  in 

■■■- 'nd  that  it  was  by  fair  conatruction  fixed ia 

ntion.    The  motion  was  seconded  by  Mr. 

Madiaon,  and  both  amendipeuta  were  adopted. " 

Now,  let  me  give  you  Marshall's  own  worda 
as  to  the  result  of  that  debate : 

the  bill  passed  into  a  law  it  baa  ever  been 

considered  as  a  full  expression  of  the  aense  of  tbe 
Legislature  on  thia  important  part  of  tbe  American. 
Constitution." 

That  is  Marshall  to  whom  McLean  referred 
in  his  dissenting  opinion  ;  that  is  his  own  lan- 

faage.  I  have  no  other  references  to  make 
irectiy  to  the  Supreme  Court  or  to  thejud^s 
of  that  court;  but  while  I  am  npon  the  judicial 
aspect  of  the  question  allow  me  also  to  refer 
yon  to  the  opinion  of  Chancellor  Kentj  to  be 
found  in  I  Kent,  page  310.  There,  treating  of 
the  act  of  1789,  he  says: 

"This  amounted  to  a  legislHtiTe  eonstruction  of 
the  Constitution,  and  It  haa  ever  since  been  acqui- 
esced in  and  acted  npon  aa  of  deolaiTe  authority  in 
the  case.  It  applies  eooallr  to  eveiT  other  affioer  of 
the  Government  apDolntea  by  the  Frcddent  ana 
Senate  whose  term  of  dundon  i^  not  speoiall;  de- 
clared. It  is  supported  by  the  welshty  reason  that 
the  subordinate  omcen  in  the  exeeulive  DepartideDt 
ought- to  bald  at  the  plauure  of  the  bead  of  that 
department,  beoaiue  he  is  invested  generally  with 
the  eieoiitiye  authartty,  and  every  participation  in 
that  authority  by  the  Senate  was  an  CTCOPtion  to  a 
general  prinoiple,  and  ought  to  be  taken  slnctly. 
The  Prendeotistne.great  responsible  officer  for  the 
faithful  Bxecuaon  of  the  law,  and  tho  power  of  re- 
moval wos  incidental  to  that  duty,  and  might  often 
be  requisite  to  fulfill  it." 

Senators,  you  observe  I  call  your  attention 
tn  tho  condition  of  this  question  at  the  time  in 
'    ■  from  tl 


the  court;  I  give  you  .. _ 

bench  of  the  court ;  I  give  you  the  opinion  of 
Marshall ;  I  give  you  the  opinion  of  Kent  upon 
the  point  whether,  doubtful  aa  the  question 
was,  it  had  been  interpreted  and  fixed  at  the 
time  they  gave  those  utterances.  Now,  let  me 
refer  to  the  action  of  the  executive  Depart- 

From  the  beginning  of  the  Government  to 
March  2,  1867,  this  has  been  the  uniform  con- 
struction and  practice  of  every  Administration. 
Washington  approved  the  bill;  Adams's  vote 
passed  it ;  Jefferson  maintained  the  same  poai- 
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all  maintained  the  Bame  constniction,  and 
every  President,  including  President  Lincoln, 
through  all  our  hiatojy  of  eighty  years  and 
twenty  Adminiatrations,  raaintained  this  eon- 
fltructioiiupon  the  qiaeation  of  where  the  power 
of  removal  is  lodged  ?  Observe  the  judicial 
department  every  time  its  voice  has  been 
heard  on  this  question,  from  the  foundation  of 
the  Government  until  now,  as  far  as  it  baa 
expressed  itself,  has  affirmed  that  the  power 
is  lodged  by  the  Conalitulion  in  the  President. 
The  executive  department,  from  Washington, 
who  pnt  his  name  to  tbe  bill  that  affirmed  it, 
through  Adams,  who  helped  to  pass  it,  and 
Madison,  who  drew  it ;  through  all  the  Presi- 
dents we  have  had  from  the  very  start  of  the 
Government  under  the  Constitution  down  to 
the  present  hour,  every  one  has  acted  upon 
this  construction  and  affirmed  this  practice 
irom  the  beginning  until  now. 

I  now  take  you,  gentlemen,  into  the  legis- 
lative department  of  the  Government.  The 
First  Congress  assembled  under  the  present 
ConEtitulJon  on  the  ith  day  of  March,  1789. 
The  Constitution  provided,  you  will  remem- 
ber, for  Executive  Departments,  and  asso- 
ciated them  with  the  President  as  councilors 
and  advisers.  It  became  the  duty  of  this  Con- 
gress to  organize  them.  Very  early  in  the 
sesaion  Mr.  Boudinot  rose  in  his  place  and 
called  the  attention  of  Congress  to  the  fact  that 
the  Executive  Departments  under  the  old  Con- 
iederation  had  come  to  an  end;  that  it  was 
necessary  now  to  organise  new  and  correspond- 
ing ones  under  the  new  Constitution,  and  he 
Suggested  in  the  first  instance  that  before  they 
legislated  on  the  subject  they  should  in  debate 
fix  the  principles  and  determine  the  number 
of  the  Departments  which  it  was  necessary  to 
create.  They  at  once  entered  upon  the  subject, 
and  they  agreed  to  establish  three   Depart- 

If  tlie  Senate  intends  to  go  into  recess,  I 
woufd  be  pleased  if  it  would  do  so  now. 

Mr.  CONKLiNG.  I  make  the  ordinary 
motion. 

Mr.  SUMNER.  ImovethattheSenatetake 
a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to;  and  at  the  ex- 
piration of  the  allotifld  time  the  Chief  Justice 
resumed  the  chair  and  called  the  Senate  to 

Mr.'  GROESBECK.  When  the  Senate  went 
into  recess  it  will  be  remembered  that  I  had 
just  begun  to  present  the  condition  of  this 

Siestipn  in  the  legislative  department  of  the 
overnment.  It  was  brought  to  the  attention 
of  Congress  in  the  first  session  that  was  held 
under  the  Constitution.  Very  early  in  that 
session  Mr.  Boudinot,  of  New  Jersey,  rose  and 
presented  the  question  for  consideration,  and 
expressed  his  desire,  as  I  have  intimated,  that 
before  tie  bills  should  be  passed  the  Honse 
should  settle  the  principles  upon  which  they 


should  be  constructed  and  the  number  of  De- 
partments that  should  be  created.  Mr.  Mad- 
ison moved  with  hira  in  this  matter,  and  I 
think  it  was  his  ^en  that  drew  the  bills  that 
were  afterward  vitalized  into  the  laws  estab- 
lishing the  Departments  of  Foreign  Aflairs, 
of  War,  and  of  the  Treasury.  I  need  scarcely 
state  to  the  Senators  here  present,  who  must 
all  of  them  have  examined  this  debate,  the 
principles  upon  which  those  bills  were  con- 
structed and  eventually  yitalized.  I  must  be 
allowed,  however,  in  this  connection,  to  refer 
to  the  argument  of  the  Manager  [Mr.  Bout- 
well]  on  the  day  before  yesterday,  in  which 
he  undertakes  to  state  the  results  which  were 
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I  must  he  allowed  also  to  express  my  astonish- 
ment at  this  summing  up  of  the  results  of  that 
debate  in  1789.  I  have  read  to  you  the  lan- 
guage of  John  Marshall  as  to  the  purpose  of 
that  debate.  I  have  read  to  you  the  utterances 
of  Justice  Thompson  from  the  bench  of  the 
Supreme  Court  astotheresults  of  that  debate, 
I  have  cited  yon  also  to  the  opinions  of  Story 
and  of  Kent  as  to  the  results  of  that  debate. 
And  I  here  say,  with  all  respect  to  the  hon- 
orable Manager,  that  the  statement  of  its 
results  which  be  presents  in  his  argument 
is  not  authorized  (allow  me  to  say  it  with 
entire  respect)  by  anything  that  occurred.  1 
say  here  in  the  presence  of  the  Senate,  all  of 
whom  have  examined  more  or  less  that  great 
debate  running  through  a  period  of  seven  or 
eight  days  upon  the  single  question  where  is 
the  power  of  removal  lodged,  thatihe  only  point 
which  wasdiscusBedandfinallysettled  was  this; 
is  this  power  lodged  in  the  President  alone,  or 
is  it  lodged  in  the  President  and  Senate ;  and 
they  closed  the  debate  decidingthatthe  power 
was  in  the  President  alone,  and  changed  the 

Shraseology  of  the  bills  as  they  were  originally 
rawn  so  that  all  appearance  of  grant  from  the 
Le^alaturemightheavoided,andfromthe  face 
of  the  billsit  would  appear  that  the  Lepslatnre 
intended  to  express  themselves  as  recognizing 


the  President,  and  therefore-m 
be  conferred  by  legislative  grant. 

I  have  stated  accurately.  Senators,  the  sub- 
stance of  that  debate.  1  challenge  all  contra- 
diction from  anything  that  transpired  or  from 
anything  that  was  said. 

What  passed?  They  passed  the  three  bills 
establishing  three  Departments  with  these  fea- 
tures incorporated  into  each  and  all  of  them. 
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,priiicipaloffieercalIedtheSecretary,wlio 
was  toperform such  duties aa should  "from  time 
to  time  be  enjoined  on  him  oriatrusted  to  him  by 
the  President"  and  should  "  conduct  die  busi- 
ness of  the  Department  in  such  manner  as  the 
President  should  from  time  to  time  order  and 
instruct."  They  provided  a  ehief  clerk,  who, 
"  when  the  said  principal  officer  should  be  re- 
moved from  office  by  the  President,"  should 
take  charge  of  the  books,  jiapers,  &c.  This  is 
the  general  tenor  of  the  bills  in  reference  to 
those  three  Departments.  Such  was  the  action 
of  the  First  Congress  of  the  United  States,  a 
Congress  divested  of  all  party  animosity,  of 
all  party  view.  I  may  say  comparatively  dis- 
interested, at  the  very  opening  of  the  Govern- 
ment just  starting  under  the  new  Constitution. 
Such  was  the  action  of  the  Congress  who  iu» 
tended  to  fix  for  all  time,  aa  far  as  they  might 
fix  it,  the  policy  upon  which  this  particular 
power  shonld  be  reeulated  in  the  future;  and 
in  the  language  of  Marshall,  aa  he  expressed 
it  in  the  quotation  which  I  read,  in  order  "to 
avoid  legislative  inslahiUly"  upon  this  very 
question,  they  took  care  to  so  frame  the  bills 
as  that  they  should  not  take  the  form  of  grant 
from  the  Legislature,  and  so  that  it  might  ap- 
pear as  constitutional  interpretation  only.  They 
passed  three  laws  during  that  session  as  I  have 
referred  to  them.  Tbfise  laws  are  in  force  to 
this  day.  They  are  professedly  an  interpret- 
ation of  the  Constitution,  so  declared  by  the 
Supreme  Court,  as  I  have  read  to  you,  not  in 
a  res  adjudicata  utterance,  but  in  an  opinion 
upon  an  incidental  questiou,  so  declared  and 
treated  by  all  (he  Presidents  we  have  had,  so 
declared  by  that  Congress  which  passed  them, 
and  so  regarded  by  every  subsequent  Con- 
gress down  to  the  Thirty-Ninth. 

Senators,  I  will  now  pass  on  nine  years,  to 
1798.  They  then  framed  another  executive 
Department  called  the  Navy  Department ;  and 
they  recognized  the  power  of  removal  in  that 
under  this  phraseology;  "In  case  of  vacancy 
by^emoval  or  otherwise,"  not  "  by  the  Presi- 
dent;" still  more  strongly  conveying  the  idea 
that  it  was  a  power  lodged  by  the  Constitution 
in  the  President,  and  needing  no  legislative 
interference.  Upon  that  theory  they  framed 
the  fourth  Department,  the  Navy  Depart- 
ment. 

I  now  step  down  twenty-seven  years,  to  the 
creation  of  the  Post  Office  'Department;  and 
in  that  law  they  recognized  this  arrangement 
in  language  like  this:  "provided,  that  in  case 
of  death,  resignation,  or  removal  from  office 
of  the  Postmaster  General,"  without  saying  by 
whom ;  butthey  had  all  these  laws  before  them, 
and  others  to  which  I  shall  refer  which  had  re- 
ceived construction,  and  in  reference  to  which 
it  was  distinctly  understood  that  they  were  in- 
terpretations of  the  Constitution,  acknowledg- 
ing the  power  to  bo  lodged  in  the  President, 
and,  therefore,  itwas  not  necessary  that  it  should 
be  conferred  by  express  grant. 


I  pass  on  1 
in  March,  11 
like  this ; 

■■  Who  [the  Seoratary]  atsU  hold  iis  office  by  tho 
same  tenure  and  receive  tha  same  aalarj'  ne  the  Sec- 
retaries of  the  otlrer  Departments." 

Under  that  language,  also,  he  was  removable 
at  pleasure.  He  held  his  office  by  the  same 
tenure  as  the  other  Secretaries,  and  could  be 
removed  in  the  same  way. 

Let  ma  call  yonr  attention  to  the  seventh 
Department,  if  1  may  call  it  that,  the  Attor- 
ney General's  Department.  That  office  was 
established  on  the  24th  day  of  September, 
1789,  and  in  the  law  establishing  it  there  is 
not  one  word  said  upon  the  subject  of  removal 
or  vacancy.  The  law  is  as  silent  as  the  grave; 
and  yet,  under  the  interpretation  given  to  these 
laws  from  the  beginning  until  now,  the  Attor- 
ney General  has  taken  his  commission  "  dur- 
ing the  pleasure  of  the  President  for  the  time 
being,"  and  has  been  subject  to  removal  by 
the  Fresident,justBSBny  other  of  the  heads  of 
these  Executive  Departments. 

I  have  now  gone  through  the  legislation  es- 
tablishing the  seven  Executive  Departments, 
ranging  from  1789  down  to  1849,  a  period  of 
sixty  years.  But  this  is  not  all.  I  might  cite 
you  to  numberless  other  offices,  assistants  to 
these,  revenue  officers,  postmasters,  and  I 
know  not  what,  established  all  through  this 
period  from  Congress  to  Congress,  with  differ- 
ent terms  ;  some  at  pleasure,  some  for  a  fixed 
term  unless  sooner  removed,  someindefinitely; 
and  yet  all  regarded  as  removable  bythe  Pres- 
ident under  phraseology  like  this. 

Now,  what  shall  we  say  of  all  this  legisla- 
tion? I  began  with  the  First  Congress  that  met 
under  the  Constitution  ;  I  come  down  with  you 
to  the  Thirty-Ninth  Congress  that  passed  the 
civil-tenure  act;  and  I  point  yon,  by  the  way, 
from  Congress  to  Congress,  to  laws  that  were 

Eassed  by  these  Congresses  affirming — every 
iw  of  this  kind  being  an  affirmance — the  con- 
struction that  was  started  in  1783,  that  the 
power  of  removal  was  lodged  bythe  Constitu- 
tion in  the  President  of  the  United  States.  I 
say  here  by  virtue  of  imperfect  examination 
myself,  but  of  information  upon  which  I  rely, 
that  if  you  were  to  gather  the  laws  of  Congress 
from  1789  to  March,  1867,  which  expressly 
affirm  this  construction,  they  would  average 
some  two  or  three  to  every  Congress. 

Now,  how  stands  the  question  ?  What  have 
we?  Here  is  a  question  of  constitutional  in- 
terpretation. I  beg  the  Senate  to  observe  that 
these  laws  which  I  have  read  are  in  force;  they 
are  constitutional  interpretations.  The  civil- 
tenure  act  of  1867  maybeinforce.  That, too,, 
is  constitutional  interpretation.  Now,  wecorae 
to  the  queetionof  dutjon  thejjartof  the  Presi- 
dent in  that  condition  of  legislation.  Every 
department  of  the  Governmenthad  been  down 
to  March,  1867, of  that  opinion;  allthe Presi- 
dents, the  Supreme  Court  to  the  extent  I  have 
stated,  and  every  Congress.    I  probably  ought 
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to  modify  that  statement,  but  there  were  some 
Seventy  or  eighty  lawa  upon  this  subject  be- 
tween 1780  and  1867  affirming  the  same  doc- 
trine by  the  form  in  which  they  acknowledged 
the  power  of  removal.  All  this  occurred; 
tbia  waS'the  condition  of  the  question;  and 
now  I  eubmit  it  to  jon  Senators.  The  law 
of  March,  1867,  is  constitutional  interpreta- 
tion ;  all  these  other  laws  are  couetitntional 
interpretation.  May  not  baroan  reason  pause 
here?  May  not  human  judgment  doubt? 
What  is  the  condition  of  the  question?  All 
the  Presidents,  every  revered  name  that  ever 
filled  the  office,  affirming  this  doctrine ;  the 
Supreme  Court  nttering  itaelf  upon  this  doc- 
trine j  thirty-eight  Congresses  affirming  this 
doctrine :  this  on  one  aide,  and  one  Congress 
on  the  other.  May  not  human  reason  pause? 
May  not  human  judgment  doubt?  With  this 
great  preponderance  of  testimonjr  and  of  con- 
struction running  through  a  period  of  nearly 
eighty  years,  was  it  criminal  to  stand  with  this 
great  mass  of  precedents  around  him  and  be- 
Eeve  as  the  thirlj-eight  Congresses  had  be- 
lieved, as  all  the  President's  had  believed,  as 
all  that  had  gone  before  him  had  believed : 
was  it  criminal,  I  aay,  that  he,  too,  believed 
in  that  waj',  and  thought  that  it  was  a  proper 
case,  it  being  simply  a  question  of  constitu- 
tional interpretation,  to  pass  to  that  tribunal 
which  has  a  right  higher  than  the  Executive 
and  higher  than  Congress  upon  the  subject 
of  interpretation  ? 

Do  you  believe.  Senators — this  is  the  ques- 
tion which  I  desire  to  propound  to  jou — that 
Andrew  Johnson  at  the  time  I  have  referred  to 
honestly  thought  that  the  Constitution  lodged 
this  power  of  removal  in  the  hands  of  the  Pres- 
ident? Lookback  upon  what  he  had  before 
him  upon  which  to  form  the  opinion,  and  I  put 
again  the  question  to  you,  do  you  believe  he 
honestly  thought  it  waa  so?  Tour  law  was 
before  himj  these  other  lawswerebefore  him; 
and  what  did  he  pro})ose  to  do  ?  Just  this :  U) 
take  up  your  law  as  it  was  and  go  to  that  tribu- 
nal that  could  inform  him  finally  and  effectually 
how  the  question  atood. 

But  what,  Senators,  shall  be  the  effect  upon 
the  very  question,  admitting  it  as  an  original 
question  to  be  one  of  doubt,  of  this  long  line 
of  interpretation  in  every  department  of  the 
Government?  I  read  you  the  rule  that  a  long 
and  uniform  interpretation  makes  a  fixed  inter- 
pretation. A  long  and  uniform  interpretation, 
say  for  seventy  years,  of  a  doubtful  question 
tinder  the  Constitution,  would  remove  the 
doubt.  What  rule  shall  we  apply?  We  are 
now  upon  the  subject  of  a  power  not  expressed, 
and  yet  we  want  stability  in  reference  to  these 
powers  just  as  much  as  if  they  were  expressed. 
Stare  decisis,  that  is  the  rule ;  and  without  it 
your  Government  has  no  stability  whatever.' 
Can  you  fix  the  interpretation  of  one  of  these 
powers  by  construction  ?  When  shall  it  be  ac- 
complished? In  five  hundred  years  ?  I  think 
JOU  wouldallsay  that.    In  four  hundred  yeara? 


I  think  you  would  all  agree  to  that.  In  two 
hundredyeara?  Yes.  Inonehundred?  Well, 
it  had  run  on  this  very  qnestvon  seventy-eight 
years  of  the  history  of  the  United  States ;  in 
fact,  the  whole  of  ita  political  existence.  Stare 
decisis,  if  we  are  to  have  any  stability  in  ref- 
erence to  our  Constitution.  There  is  not 
one  halfof  it  written.  Stare  decisis  is  ihsraie 
that  has  preserved  the  English  Government, 
that  has  no  written  constitution.  In  this  rule 
it  has  found  firm  anchorage  through  century 
after  century  and  through  revolution  afterirevo- 
lution.  Are  we  to  have  any  stability  whatever 
in  onr  institutions?  Stare  decisis  is  the  mla 
we  must  adopt  and  adhere  to;  and  on  this  rule 
this  question  stands. 

The  Thirty- Ninth  Congress  alone — very  soli- 
tary in  the  midst  of  all  this  array — has  given 
iM  interpretation  to  the  Constitution.  Was  it 
any  better  than  that  of  1789?  _  Say  it  was  as 
good;  I  do  not  propose  to  institute  any  com- 

Sarison;  I  do  not  say  that  it  was  not  just  as 
Ispassionate,  just  as  cool,  in  just  as  good  a 
condition  as  tpe  other;  but  it  was  no  better 
than  the  Con^eaaea  wmch  preceded  it. 

And  this  brings  me  now  to  the  question  r  is 
this  Senate  prepared  to  drag  a  President  in 


the  question.  Senators,  that  is  the  state  of 
the  question,  and  in  the  condition  of  Andrew 
Johnson  you  can  find  no  criminality  in  what  he . 
did.  I  have  put  the  question  to  myself,  putting 
myself  in  his  place,  with  the  views  which  I 
entertain  of  the  President's  duty,  not  to  lie 
down  with  his  hand  on  his  mouth,  and  his 
month  in  the  dust  before  Congress,  but  to  stand 
up  as  the  Chief  Magistrate  of  a  nation  whose 
walls  are  the  shores  of  a  great  continent,  and 
maintain  the  integrity  of  his  department.  He 
shall  execute  your  laws ;  he  shall  execute  even 
the  doubtful  laws ;  but  when  you  bring  to  him 
a  question  like  this;  when  he  has  all  3iispre- 
cedent  behind  him  and  around  him,  all  these 
voices  sounding  in  his  ears,  as  to  what  is  the 
rightioterpretationoftheConstitution,  and  only 
one  the  other  way,  I  say  you  are  going  too  far 
to  undertake  to  brand  him  with  criminality 
because  be  proposed  to  go  to  the  Supreme 
Court  and  ascertain  how  it  is.  To  go  there  ia 
peaceable,  is  constitutional,  is  lawful.  What 
IS  that  tribunal  there  for?    For  this  very  pur- 

I  did  not  state  the  entire  case  in  what  I  have 
said.  I  should  have  referred  you  also  to  the 
President's  care,  to  the  proprieties  of  his  con- 
duct in  reference  to  consulting  those  who,  by 
long  usa^e,  are  the  advisers  and  councilors  of 
the  President.  You  shut  out  many  of  those 
inquiries.  You  would  not  hear  from  the  de- 
fense upon  these  questions.  Suppose  this : 
suppose  it  to  have  been  brought  to  your  atten- 
tion. Senators,  that  upon  a  question  of  moment 
like  thia,  a  serious  question,  in  which  yoo 
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yonrselvea  were  interested,  the  President  of 
the  United  States  disregarded  all  the  usages 
that  had  prevailed  in  the  conduct  of  the  Ad- 
ministration among  other  Presidents,  turned 
his  back  npon  his  Cabinet,  held  no  consulta- 
tions, but  goiag  atone  in  willfulness  and  dis- 
regard  of  those  aruund  him,  did  the  act ;  it 
would  have  be.en  a  sorry  thing  for  President 
Johnson  if  that  proof  could  have  been  made 
upon  him;  and  jet  the  fact  that  he  could  prove 
just  the  contrary  was  shut  out.  Is  not  that  a 
matter  to  be  considered  in  determining,  not 
upon  the  constitutionality  of  the  law,  but  upon 
the  question  of  guilt,  for  that  is  the  question 
we  have  before  this  tribunal  ? 

Now,  what  was  Mr.  Johnson's  condition? 
He  had  a  Cabinet  officer  who  was  unfriendly 
to  him,  personally  and  politically.  AU  the  con- 
fidential relations  between  them  were  brolien 
up.  That  Cabinet  officer  himself  telia  yon,  in 
a  letter  to  Congress,  dated  as  late  as  4th  of 
February— I  read  from  page  235  of  the  pro- 
ceedings—tifat  he  "  has  had  no  correspondence 
with  the  President  since  the  12th  of  August 
last;"  -and  he  farther  says  that  since  he  re- 
sumed the  duties  of  the  office  he  has  continued 
to  discharge  them  "without  any  personal  oi 
written  communication  with  the  President;'' 
and  he  adds : 


■■No  . 


d  from 


J  of  the  President,  with  my  knowl- 
edge, and  I  have  received  no  orders  from  him." 

It  thus  appears  that  this  Cabinet  officer  was 
really  a  new  Executive,  repudiating  the  Presi- 
dent, having  no  official  communication  with 
him,  and  proposing  to  have  none ;  administer- 
ing the  duties  of  his  Department  without  recog- 
nizing even  the  President's  name;  his  enemy. 
I  will  not.canvass  the  merits  of  these  officers; 
but  the  relation  of  confidence  was  gone  which 
yon  will  acknowledge  should  exist ;  for  it  not 
unfrequenti  J  happens,  I  may  venture  to  say,  that 
jou  ask  for  what  takes  place  in  those  Cabinet 
consultations  if  the  President  is  willing  to  re- 
move the  sealof  seeteeyj  I  think  such  a  request 
as  that  has  been  made  within  six  months  from 
tha  lower  House,  if  not  from  the  upper ;  but  we 
know  this,  that  it  is  a  confidential  relalion,  and 
that  when  the  confidence  is  gone  the  relation 
is  destroyed.  That  was  the  President's  con- 
dition. Here  was  a  Cabinet  officer,  in  fact, 
who  was  a'aort  of  executive  running  the  office 
in  his  own  name,  not  even  proposing  to  com- 
municate with  the  President.  In  this  con- 
dition of  things  Mr.  Johnson  found  it  to  be  his 
duty,  as  he  communicated  it  to  General  Sher- 
man, to  make  a  change  in  that  Department. 
Let  rae  refer  to  General  Sherman's  language 
on  that  subject.  General  Sherman  says  on 
page  G19,  in  answer  to  a  question  that  waa  put 


nndur  the  law;  he  oloimed  to  have  tl 

the  mterest  of  tlie  Army  and  of  the  cou 
ae  offered  ms  the  office  in  thnt  view.  I 
tate  to  me  then  that  his  purpose  waa 

c  office  administered  properly  in  the  intt 

That  was  the  condiljon  of  things.   Here  w, 


BtaW.  that  the  Presidi 

between  himself  and  lor.  OWDUin.  sua  QEmeeu  i>r- 
Stanton  and  the  other  mBmbersot the  Ortmet,  were 
such  that  he  could  not  ezeontB  the  ofBoe  wbiDh  he 
sued  BS  President  of  tbennitMl  SUtWWitliont  aak- 


a  Cabinet  officer  who  refused  all  i 
Observe,  Senators,  I  do  not  intend  to  go  into 
any  inquiry  as  to  right  or  wrong.  I  merely 
state  the  naked  fact.  He  refused  all  inter- 
course. He  carried  ob  the  Department  with- 
out communication  with  the  President;  a  sort 
of  secondary  executive.  The  unity  of  the  Cab- 
inet was  gone.  In  that  condition  of  things  the 
President  feit  it  to  be  his  duty,  as  Chief  Magis- 
trate, to  make  a  change  in  that  Department. 
I  see  before  me  here  this  afternoon  more  than 
one  man  who,  if  he  were  in  that  executive 
chair,  would  not  tolerate  such  a  condition  of 
things  in  his  Cabinet.  It  is  utterly  impossible 
to  administsr  the  executive  part  of  the  Gov- 
ernment with  division  and  wrangling  and  con- 
troversy and  want  of  confidence  between  all 
the  members  of  it ;  and  in  this  necessity  it  waa 
that  6Ir.  Johnson  moved  to  procure  a  change 
in  that  Department.  That  was  the  case,  hia 
own  case,  a  case pres^ng upon  him,  not  sought; 
and  in  executing  the  duty,  as  he  conceived  it  to 
be,  to  effect  that  change  he  came  in  conflict 
with  this  law,  and  proposed  to  have  its  consti- 
tutional validity  tested. 

But,  saja  the  gentleman,  [Mr.  Boutwbll,] 
he  did  not  I  answer  that  he  did.  The  peti- 
tion for  a  writ  ofquo  'warranto  was  prepared; 
and  if  these  proceedings  had  not  been  inatitnted' 
it  would  have  been  filed.  But  how  would  he 
have  been  laughed  at,  how  would  he  have 
been  ridiculed  if  he  were  now  conducting  in 
the  Supreme  Court  proceedings  on  quo  ibot- 
ranto,  a  termination  of  which  could  be  reached 
by  no  possibility  for  about  a  year,  when  at  th9 
time  this  thing  was  inaugurated  it  was  reported 
that  he  was  to  be  impeached  and  evicted  withja 
ten,  twenty,  or  thirty  days  ?  The  case  waa 
brought  here-  He  did  prepare,  but  he  had  no> 
opportunity  to  put  it  to  a  constitutional  test. 
Mr.  Stantonbroughta  suit  against  Mr.  Lorenao 
Thomas.  He  had  him  arrested.  There  was 
the  opportunity.  By  teason  of  that  he  could 
reach  the  decision  instantly,  and  howthe  Pres- 
ident snatched  at  it ;  and  how  it  was'  snatched 
away  from  him  that  he  might  not  have  the  op- 

Eortunity  of  testing  the  constitutionality  of  the 
iw!  So  that  the  President  stands  fairly  on 
this  question- 
Talk  of  force  here  I  Where  is  the  force? 
Where  is  even  one  single  hitter  personal  inter- 
view in  all  this  transaction?  Not  a  quarrel  of 
words  anywhere.  And  this  is  the  performance 
of  lie  Executive  who  started  off  to  take  pos- 
session of  one  of  the  Departments  under  hia 
charge  by  force  1  Well,  Senators,  we  have 
force  in  the  picture?  that  might  easily  be  drawn 
o£  the  termiottUon  of  this  traneactioa.     Force 
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iseihibited,  if  I  may  so  express  myself,  in  that 
cordial  embrace  of  Thomas  and  Stanton,  when 
the  one  stood  with  hia  arm  around  the  other, 
and  ran  his  fingers  affectionately  through  his 
silver  locks.  That  is  the  force,  the  concentra- 
tion of  "force,  intimidation,  and  threats  1" 
And  that  is  about  all  ;ou  can  make  of  it. 

We  offered  to  bring  inhere  the' Cabinet  to 
testify  as  to  what  their  advice  was  upon  that 
subject,  and  you  would  not  hear  that.  Al- 
though it  was  res  gestiB,  if  there  were  such  a 
thing  to  he  found  in  any  transaction,  although 
they  iiad  consulted  upon  this  very  question, 
altiiough  their  words  were  deeds,  jret  you  would 
not  hear  them;  you  shut  their  mouths,  and 
remitted  us  to  the  man  from  Delaware  and  the 
empty  utterances  and  boastings  of  Lorenzo 
Thomas.  What  great  truth-searchersare  these 
Managers  in  this  easel  They  want  us  to  find 
force,  to  find  this  evil  intent  in  tlie  utterances 
of  this  man  from  Delaware  and  in  the  idle 
conversations  at  an  evening  reception,  or  a 
midnight  masquerade,  of  a  man  ',' dressed  in 
a  little  brief  authority;"  and  yet  they  will 
not  hear  the  deliberations,  the  consultations 
that  are  held  upon  this  very  question,  when 
the  transaction  is  hot  in  the  mind  of  the  party 
who  is  about  to  perform  it.  There  is  no  res 
ing  this  trial  from  the  manifest  imperfect 
of  the  testimony  on  that  point. 

Now,  what  was  the  President's  purpOL_. 
Why  did  the  President — I  put  the  qaestion  to 
myself  while  this  matter  was  ia  progress— ap- 

£oint — no ;  it  ia  not  an  appointment — why  did 
e  give  this  letter  of  authority  to  Lorenzo 
Thomas?  He  had  to  do  it.  Senators;  there 
was  no  other  way  he  could  adopt  by  which  he 
could  put  the  case  in  condition  to  test  the  law. 
If  he  nad  nominated  to  you  the  office  w 
have  remained  in  the  exact  condition  in  which 
it  was  without  a  nomination ;  and  therefore  it 
was  necessary,  by  an  arrangement  of  this  kind, 
to  get  some  one  who  could  represent  the  Gov- 
ernment on  that  question ;  and  that  was  the 
whole  purpose  of  it.  What  was  his  intention 
in  all  these  movements?  Just  to  get  rid  of  this 
defiant,  unfriendly  Secretary.  Allow  me  to  use 
this  expression  without  conveying  any  personal 
censure ;  hat  that  was  the  relation  in  which  he 
stood  to  the  President? 
Wliat  did  he  do?    In  the  first  place  he  an- 

Ciied  to  General  Grant;  and  the  honorabk 
[anager  had  the  aasnrance  to  interpret  that 
as  a  mischievous  movement — selecting  a  m 
whom  the  country  delights  to  honor,  m  wh( 
it  has  the  utmost  confidence;  ay,  in  whom  the 
gentleman  himself  intends  to  express,  ere  long, 
still  greater  confidence.  Selecting  such  a  man 
as  that  is  to  be  regarded  as  a  mischievous  trans- 
action. 

What  neit  ?  The  very  next  stop  he  took  was, 
not  to  get  a  dangerous  man,  not  to  getamanin 
whom  you  had  no  confldence.  The  next  man 
wasGeneralSherman.  Who  dare  charge  wick- 
edness or  bad  pnrpose  upon  such  movements  ? 

What  next?    General  Sherman  would 


take  it.  D  d  th 
somebody  th  t  w 
that  would 
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out  of  the  m       m     t?    N        Th  t    ppl 

cation  was  to  Major  General  Thomas.  It 
seems  that  the  President  picked  out  the  three 
men  of  all  others  in  the  nation  who  should 
command  your  favor  in  regard  to  the  pur- 
poses he  had  in  view.  No ;  you  cannot  make 
his  conduct  mischievous.  He  had  one  pur- 
pose, and  that  was  to  change  that  War  De- 
partment, and  it  would  have  delighted  him 
to  make  the  change  and  to  put  there  perma- 
nently any  competent  man  whom  you  would 
select;  anything  to  get  rid  of  the  poisoned  con- 
dition of  his  Cabinet,  and  that  he  might  have 
unity  and  peace  restored  to  it. 

But,  say  the  gentlemen,  he  executed  this 
law  in  other  respects;  he  changed  the  forms 
of  his  commissions ;  he  reported  suspensions 
under  this  law.  So  he  did;  and ^  Senators,  it 
is  one  of  the  strongest  facta  in  this  case.  He 
did  not  take  up  this  law  and  tear  it  to  pieces. 
That  is  lawlessness.  He  did  not  trample  it 
under  his  feet.  That  is  lawlessness.  He  took 
it  up  to  have  it  interpreted  in  the  case  that 
pressed  upon  him  individually,  and  in  all  other 
respects  he  executed  it  without  the  surrender 
of  his  own  convictions.  It  was  said  in  the 
suspension  of  Mr.  Stanton,  for  instance,  that  he 
acted  under  your  law.  Ho  did.  1  can  adjust 
that  suspension  to  the  terras  of  your  law :  lean 
adjust  it  also  to  his  own  views ;  and  instead  of 
seizingupon  thatas  a  subject  of  censure,  I  tell 
you  it  was  an  overture  from  the  President,  1 
know,  to  get  out  of  this  difSculty,  and  to  con- 
ciliate you  in  the  hope  that  you  would  relieve 
and  let  him  have  a  Cabinet  such  as  any  of  you 
would  demand  if  you  were  in  his  place- 
Look  at  that  suspension;  look  at  the  mes- 
sage of  suspension.  He  tells  you,  "  My  Cab- 
inet—and Mr.  Stanton  is  the  most  emphatic 
of  all  of  tbem — believe  this  law  is  unconstitu- 
tionah"  Mv.  Stanton  was  the  one  who  was 
selected,  as  he  tells  you  in  the  letter,  to  draw 
the  veto.  I  wish  he  had  not  had  a  lame  arm 
'  and  he  could  have  drawn  it.  It  would  have 
been  sharper  than  the  one  you  received.  But 
he  tells  you  in  that  act  of  suspension  what 
his  views  were  about  the  law.  He  goes  on 
and  tells  you  further,  in  that  very  message, 
"  We  had  this  matter  up  in  Cabinet  meeting; 
one  of  the  Secretaries  appointed  by  Mr.  Lin- 
coln said  it  did  not  apply  to  him,  or  to  any 
one  of  those  who  held  over  from  the  previous 
terra,  and  there  was  no  dissent."  Al!  those 
opinionswere  in  his  mind.  He  commnnicated 
them  in  the  very  message  where  you  say  he 
surrendered  himself  utterly  to  the  terms  of  tlie 
tenure- of- civil-ofSce  bill.  Ho  did  all  that;  and 
it  is  to  his  credit  that  he  has  not  rushed  into 
heedless  and  reckless  controversy  with  the 
law,  but  has  suffered  it  to  be  executed  until 
the  question  of  its  constitutionality  is  in  some 
way  detetcained. 
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Now,  geotiemen,  I  oannot  beliere— I  have 
been  eitting  here  and  listening  to  the  evidence 
presented  in  this  case  for  a  iong  time  and  read- 
ing more  or  less  about  it,  and  I  nave  never  been 
able  to  come  to  the  concksion  that,  when  all 
these  matters  were  Idd  before  the  Senate  and 
understood,  they  could  convict  the  President 
of  criminality  for  what  he  has  done.  There  is 
no  force.  Where  is  it  ?  Where  is  the  threat  ? 
Where  is  the  intimidation?  Nowhere.  He  did 
trj  to  get  into  the  coarts.  That  we  know.  He 
did  his  beat  to  get  there;  ran  after  a  case  by 
which  he  could  have  carried  it  there.  Where 
is  his  criminality  7  Is  he  criminal  because  he 
did  not  surrender  the  convictions  of  his  mind 
on  the  constitutionality  of  the  act  of  March  2, 
1867?  So  was  General  Washington  criminal; 
10  was  Adams  criminal.  The  voices  of  all 
these  Presidents  sustain  him  ;  the  voices  of  all 
the  Congresses  behind  him  sustain  him  ;  the 
whole  history  of  the  Government  sustains  him 
in  the  position  which  he  took.  How,  then, 
can  you  find  criminality  in  his  conduct  ? 

But  I  will  hurry  on  to  the  second  question. 
Let  us  go  back  a  moment  before  I  go  forward. 
Return  with  me  for  an  instant  to  the  end  of 
that  brief  examination  which  I  made  of  the 
right  construction  of  the  tenore-of-civil-office 
act.  I  told  you  then  that  if  Stamton  were  not 
inclniledthe  first  eight  articles  of  this  impeach- 
ment substantially  feil;  and,  even  if  he  were 
included,  there  could  be  no  criminality  if  the 
President  acted  upon  a  question  of  law  under 
the  advice  of  the  Attorney  General,  who  was 
officially  designated  for  the  very  pnrpose  of 
^vinghim  that  advice.  Sothat  from  that  point 
of  view  the  great  portion  of  the  case  falls.  I 
have  been  examining  it,  however,  in  this  other 
aspect.  Suppose  Stanton  were  under  the  law 
and  we  had  not  observed  it.  I  then  presented 
the  question,  where  is  the  power  of  removal 
lodged?  Although  vou  have  your  own  opin- 
ions, Senators,  upon  the  question,  differingfrom 
that  of  the  President,  I  see  around  me  gentle- 
men who  argued  upon  it  ably.  There  is  yet 
the  other  question  which  I  have  presented,  and 
which  most  be  met ;  and  will  you,  can  you,  con- 
demn as  criminal  the  President  because  witi 
such  light. as  he  had  he  thought  difierently, 
and  acted  as  I  have  described? 

I  come  ^ow  to  the  next  question,  about  the 
ad  interim  appointment;  and  I  begyou  to  ob- 
serve that  if  you  shall  come  to  the  conclusion 
that  the  President  had  the  right  to  make  an  ad 
frtfarimappointment,  then  there  is  agreat  ship- 
wreck of  this  impeachment ;  it  nearly  all  tum- 
bles into  ruin.  1  beg  you  again,  when  yon 
come  to  examine  these  articles,  to  see  how 
many  of  Ihem  are  bnilt  upon  the  two  facts, 
the  removal  of  Stanton  and  the  ad  interim 
letter  given  to  Thomas.  Now,  had  he  the 
right  to  make  that  temporary  appointment? 
He  made  it  under  the  act  of  February  13, 
1795.     Allow  me  to  read  it: 

'■  That  in  oaae  of  vaoanoy  in  tho  officBof  Secretary 
of  State,  Secaretsry  of  the  TreaBuiy,  or  of  t3u>  Sflore- 
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iiB  any  pergon  or  personB,  at  fals  discretion,  to  per- 
form the  duties  of  the  sii:d  respective  offices  until  a 
aucoesanr  be  appointed  or  anoli  vaoanCTbe  filleil :  Pro- 
vided, That  no  one  vacancy  ahall  be  eopplied.  in 
raauEeraloresaid,  fur  aloneer  term  than  six  mouths." 
You  will  be  pleased  to  observe  that  all  pos- 
sible conditions  of  the  Departments  requiring 
temporary  supply  are  expressed  under  the 
single  word  "  vacancy."  It  covers  removal  j 
it  covers  the  expiration  of  the  term  of  office ; 
it  covers  a  resignation;  it  covers  absence;  it 
covers  sickness ;  it  covers  every  possible  con- 
dition of  the  Department  in  which  it  may  be 
necessary  a,d  hderim  to  supply  the  service. 
This  law  was  passed  February  13, 1795.  There 


20,  1863.  The  question  is  now,  does  the  l__ 
of  February  20,  1863,  repeal  the  act  of  Feb- 
ruary 13,  1795? 

Senators,  allow  me  to  call  your  attention  to 
a  few  rules  of  interpretation  in  reference  to 
statutes  before  I  compare  these. 

1,  The  law  does  not  favor  repeals  by  impli- 
cation. Again,  if  statutes  can  be  construed 
together  they  are  to  stand.  Further,  a  latter 
statute,  in  otiler  to  repeal  a  former  one  hj  im- 
plication, must  fully  embrace  the  whole  subject- 
matter  of  it.  Still  again,  to  effect  an  entire 
repeal,  all  the  provisions  of  the  previous  stat- 
ute, the  whole  subject-matter  of  it,  mast  be 
covered. 

Let  me  illustrate.  Suppose  the  reach  of  a 
statute  extended  from  myself<to  yonder  door, 
if  I  might  illustrate  it  in  that  way ;  if  a  subse- 
quent statute  were  passed  which  reached  half 
way,  it  would  repeal  as  much  of  the  former 
statute  as  it  overlaid  and  leave  the  balance  in 
force.  What  lies  beyond  is  legislative  will, 
still  nnrocalled,  and  is  just  as  binding  ae  the 
new  statute. 

Now,  we  come  to  the  comparison  of  these 
statutes.  The  statute  of  1795  I  have  read. 
The  statute  of  February  20,  1863,  (12Statutea- 
at-Large,  p,  056,)  provides  for  lie  case  of 
"  death,  resignation,  absence  from  the  seat  of 
Government,  or  sickness."  Death,  resigna- 
tion. Absence,  and  sickness  are  the  only  cases 
covered  by  this  statute.  There  are  two  cases 
that  are  not  provided  for  by  it,  and  they  are 
covered  by  the  statute  of  1795--removal,  ex- 
piration of  term.  We  are  advised  by  this  sim- 
ple'statement  that  the  reach  of  the  statute  of 
1795  was  bevond  that  of  the  statute  of  Feb- 
ruary 20,  1863,  and  so  much  as  lies  outside, 
beyond  thelatter  statute,  is  still  valid  legislative 
will  by  all  fair  rules  upon  the  subject  of  the 
repeal  of  statutes. 

With  these  few  remarks  upon  that  subject  T 
come  to  the  consideration  of  the  ad  iaterim 
question,  and  I  will  endeavor  to  consider  il 
very  briefly.     From  the  fonndation  of  the  Got- 
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erntnentj  as  you  have  been  advised  by  my  col- 
league [Mr.  Curtis]  and  others,  it  haa  been 
the  policy  of  the  Government  to  provide  for 
these  oii  inierfm  necessities.  They  are  notap- 
poiDtments.  No  commission  goes.  There  is 
no  commiasion  issued  under  the  aeal  of  the 
United  States  in  such  cases.  There  is  a  mere 
letter  of  authoriW.  Such  appointees  are  not 
considered  aa  filling  the  office.  I  will  state  a 
case  to  illustrate  the  character  of  an  ad  in- 
terim appointment  and  the  hold  it  takes  upon 
the  office.  When  Mr.  Upshur  was  killea  in 
1844  an  ad  interim  appointment  was  made  to 
supply  the  vacancy  occasioned  by  that  accident, 
and  soon  afterward  the  President  nominated  to 
the  Senate  a  gentleman  to  fill  the  place  per- 
manently. 

When  he  made  that  nomination  he  nomin- 
ated Mr.  Calhoun  in  the  place  of  Mr.  Upshur, 
deceased,  not  even  noticing  the  ad  interim 
appointee.  That  fairly  illustrates  the  .condi- 
tion of  an  ad  interim  occupant  of  an  ofSce.  It 
has  been  the  policy  of  the  Government  from 
the  beeinnina  to  furnish  these  supplies  to  the 
necessitiea  of  the  Departments  tor  sickness, 
for  absence,  for  resignation,  for  any  of  these 
causes.  An  officer  at  the  head  of  a  Depart- 
ment diea ;  the  President  may  wish  to  appoint 
Eome  one  at  a  distance ;  he  may  wish  to  inquire 
before  he  finally  selects  the  person  who  is  to 


nt,  and  others  I  might 
lied  on,  and  the  ad  interim  appointee  steps  in 
imd  carries  it  on.  This  occurs  just  as  well 
during  the  session  of  the  Senate  as  in  the  re- 
cess. There  is  not  one  particle  of  difference 
between  a  sessit^  and  a  recess  in  the  applica- 
tion of  this  policy.  The  law  makes  no  differ- 
ence. Take  the  law  of  February  2D,  1863;  it 
does  not  Bay  in  the  recess  you  may  act,  but  at 
any  time  according  to  the  necessity  you  may 
act.     That  is  the  rule. 

Now,  Senators,  I  will  dismiss  this  part  of 
the  subject  by  calling  your  attention  to  ad  in- 
terim appointments  that  have  been  made  dur- 
ing the  session  of  heads  of  Departments.  In 
the  first  place  I  give  you  the  case  of  Mr, 
Nelson,  who  was  appointed  ad  interim  Secre- 
tary of  State  during  the  session  of  the  Senate. 
I  give  you  the  case  of  General  Scott,  who  wai 
appointed  ad  interim  Secretary  of  War  during 
the  session  of  the  Senate.  Igivejou  the  case 
of  Mr.  Moses  Kelly,  who  was  appointeij  ad 
interim  Secretary  of  the  Interior  l)epartment 
during  the  session  of  the  Senate.  I  give  yi 
the  case  of  Mr.  Holt,  who  was  appointed  dii 
ing  the  session  of  the  Senate  Secretary  of  War 
ad  interim;  but  I  intend  to  linger  a  little  at 
the  case  of  Mr.  Holt.  I  call  the  attention  6i 
the  Senate  especially  to  that  case,  for  it  is 
worthy  of  especial  attention  and  considera- 
tion. The  ease  is  presented  in  a  message 
communicated  to  the  Senate  by  President 
Buchanan  on  the  15th  of  January,  1861,  which 
has  been  put  in  evidence  and  will '     "       ' 


page  583  of  oui  proceedings.     I  will  read  the 

message : 

"  Til  ihf  Senate  <^  the  Uniled  Sialft  .- 

"In  eompliancD  with  the  resolution  of  the  Senate, 
posaed  on  the  lOth  instont,  requesting  me  to  inlbrm 
that  body,  if  not  incompatible  with  the  puhlio  in- 
terest, '  wliether  Jobn  B.  Floyd,  whose  appointment 
as  Secretary  of  War  whs  oonfirmcd  by  the  Senate  ou 
the  6tli  of  March,  1357,  still  continues  to  hold  said 


what  anthority  it  was  so  made,  and  wby  the  faot  of 
SBii  appointment  has  not  been  communicated  to  the 
Senate.^  I  have  to  inform  the  SBilate  Uiat  John  B. 
Ffoyd,  the  late  Secretary  of  the  War  Depftrtment, 
resigned  that  oQice  on  the  20th  day  of  Deoembei  last, 
...H  .1..*  nr.  <i.»i=.  ri.n  of  Jannary inatant  Joaeph 


'.  Holt  from  the  day  liist  n: 

I  call  your  attention,  Senators,  to  this  case 
especially,  for  this  single  reason,  and  it  is  im- 
portant :  the  Senate  itself  took  the  matter 
linder  consideration,  and  inquired  of  the  Pres- 
ident what  he  had  done,  why  he  had  done 
it,  and  by  what  authority  he  had  done  it.  In 
other  words,  in  the  case  of  Holt  the  Senate 
went  into  an  actual  investigation  of  the  ques- 
tion, and  that  fs  the  reason  why  I  linger  upon 
it.  The  Senate  asked  the  President,  "Why 
did  you  do  it,  and  why  did  you  not  report  to 
ns?''  Full  inquiry  was  made  bythe  Senatein 
that  case  into  this  adinleriTii  question,  and 
Mr.  Buchanan  replied  as  follows: 

"  The  power  to  oatry  on  thebnrinosB  of  the  Govern- 
ment  by  means  of  a  provisioaal  appDintment  irhen 
a  vacancy  ooours  is  expreuly  given  by  the  aotof  Vetf 
niarr  13, 1795.  whieli  snaati^Uiat  in  case  of  vacuncy 
in  the  oSce  of  Beoretary  of  State,  Secretary  of  the 
Tremury,  or  of  the  Secretary  of  the  Deportment  of 
War,  orani^officer  of  eitberof  the  said  Departments, 
whose  appoiptmentisnotiathe  head  thereof^  whereby 
they  cannot  perform  tbedntiee  of  tli«r  said  respect- 
ive oSees,  it  shall  be  lanfnt  for  the  President  of  the 
United  States,  in  cue  be  shall  think  it  neceagBry,  to 
authoriie  any  person  or  pemoua,  athiediseretion.to 
perform  thedutiea  of  the  sold  respective  otEoes  until 
a  suooeasor  be  appointed  or  such  vacancy  be  filled : 
Promded,  That  no  one  vacancy  shall  be  supplied 
in  manner  aforesaid  for  a  longer  period  than  six 

He  replies  that  he  did  it  under  the  law  of 
1795,  Senators  will  observe.  He  communi- 
cated that  fact  to  the  Senate.  The  Senate  re- 
ceived his  communication,  and  were  satisfied. 
That  is  good  res  a^udiixtta  on  this  question. 
The  Senate  took  upon  thatoccasion  this  identi- 
cal question  of  ad  interim  appointments  during 
the  session,  investigatedit  thoroughly,  received 
Mr.  Buchanan's  reply  that  he  did  it  under  the 
very  law  under  which  we  acted,  and  theSenate 
concurred.  There  was  no  censure.  If  the 
Senate  did  not  censure  that  act,  will  they  drag 
President  Johnson  here  as  a  criminal  and  brand 
him  with  crime  for  his  act?  Ithink  not  The 
cases  are  identical.     You  can     t  d  t 

between  them.  Both  were  d  u  d  th 
same  law,  both  done  during    h  1   Ih 

exactly  alike.      The  one  wa     n  t      n  u    d 
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Sha!!  the  other  be  made  the  ground  of  criminal 
condemnation  of  President  Johnson  7 

I  proceed  now  to  glance  at  the  Emory  article, 
and  I  shall  simply  glance  aC  it,  Senators.  I 
do  not  intend  to  linger  upon  such  a  charge  as 
this.  It  makes  a  great  noise  in  the  articles ; 
bnt  it  is  very  harmless  in  the  proof.  What  ia 
the  proof  to  snalain  it?  The  President  had 
an  interview  with  General  Emory,  and  in  the 
course  of  that  interview  General  Emory  in- 
formed him  of  tlie  passage  of  a  certain  law  by 
which  he  as  Commander-in-Chief  was  divested 
of  the  authority  to  issue  commands  directly, 
but  they  must  paaa  through  the  General-in- 
Chief.  They  had  a  conversation  upon  the 
subject,  and  the  President  remarked  in  the 
course  of  that  conversation  that  the  law  was 
unconstitutional.  He  bad  said  it  to  you  ;  he 
did  not  say  anything  more  to  Emory ;  and 
that  is  the  enormous  crime  he  committed  un- 
der article  nine.  Hc'Said  the  law  was  uncon- 
Btitutional.  What  of  that  ?  It  is  in  evidence 
before  you,  and  uncontradicted.  Secretary 
Welles  tells  you  that  the  President  bad  been 
informed  that  tbere  were  unusual  movements 
of  troops  going  on  in  the  city  the  night  before, 
and  Secretary  Welles  called  upon  the  Presi- 
dent to  advise  him  of  that  fact,  and  the  Presi- 
dent said  he  would  inquire  about  it.  He  did. 
He  sent  a  note  to  General  -Emory ;  General 
Emory  waited  apoii  him  and  gave  him  the  in- 
formation. That  is  all.  Is  it  not  explained 
■why  he  sent  for  General  Emory?  Does  any- 
body contradict  it  ?_  No,  The  time,  the  oc- 
casion, everything  in  the  transaction,  adjusts 
itself  to  that  ejtpIanatioQ  and  to  no  other. 
Here  was  a  President  whom  you  had  subordi- 
nated to  an  inferior  officer — I  mean  to  the  ex- 
tent of  requiring  him  to  pass  his  orders  through 
an  inferior  officer — who  having  heard  these 
rumors  of  military  movements  going  on,  and 
being  called  upon  by  one  of  his  Cabinet  officers 
to  look  into  it,  responded,  "  I  will  inquire;" 
and  be  did.  Tliat  is  all  there  is  of  article  nine. 
I  will  not  delay  upon  it  any  longer. 

il  now  come  to  ardcle  ten.  I  shall  leave  the 
labored  discussion  of  this  ardcle  to  my  col- 
league [Mr.  Evarts]  »ho  is  to  come  after  me. 
But  I  wish  to  sav  just  a  few  words  about  it.  I 
refer  jou  in  reply  to  this  whole,  article  to  the 
constitutienal  provision  bearing  upon  this  sub- 
ject, denying  to  Congress  the  right  to  abridge 
the  freedom  of  speech.  Are  there  any  liroita 
tions  to  this  privilege?  Does  it  belong  only  to 
the  private  citizen  ?  Is  it  denied  to  officers  of 
■  the  Government?  May  not  the  Bseentive  freely 
canvass  the  measures  of  any  other  department? 
May  Congress  set  itself  up  as  the  standard  of 
good  taste?  Has  it  authority  to  prescribe  the 
rules  of  presidential  decorum?  Will  it  not  be 
quite  enough  if  Congress  will  preserve  its  own 
dignity?  Shall  it  dictate  the  forms  of  expres- 
sion in  which  it  may  be  referred  to  1  Can  yon 
punish  inthefocumof  impeachment  what  Con- 
gress cannot  forbid  in  the  form  of  law?  These 
are  pertinent  questions  bearingnpon  article  ten. 
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have  been  operated  upon  very  much 
as  the  Managers,  or  rather  the  House  of  Rep- 
resentativeswerein  this  instance,  and  they  took 
it  into  their  heads  to  get  up  what  is  called  a 
sedition  law,  which  is  very  like  article  ten.  I 
propose  to  read  it.  The  act  of  July  U,  1798, 
provided : 

■■Tbftt  if  any  person  aball  write,  print,  utter  or 
publish,  or  shall  cause  or  procure  to  be  written, 
ptinted,  nttaredorpubliahed,  or  shall  linowine:!)' and 

or  puoli^iuff  any  f^se,  acaadalous.  and  malioious 

Unite'^slatesVor'eith'S^HouBaofthe  Congress  of  the 
United  States,  or  the  PrebLdeat  of  the  Ualted  States, 

House  of  tliesaid  CDngresi.or  the  said  President,  or 

dlsrepate.  or  to  excite  asaiuat  them,  or  either  or  any 
of  thoDi,  the  hatred  of  tEe  ^ood  people  of  the  United 
States,  or  to  stir  np  sedition  within  the  United 
States,  or  to  excite  any  nalanful  combinations 
therein,  foroppoaine  or  resisting  any  law  of  the  Dni- 


lainsC  the  United 


bed  by  a  fine 


sdiction  thereof,  shall  t 
eedingS2.000,andbyim 


ipun- 


I  need  not  explain,  Senators,  the  purpose  of 
this  act.  It  expired byjts  own  limitatioo.  It 
was  the  most  offensive  law  that  has  ever  been 
passed  since  the  Government  was  organized. 
So  offensive  was  it  that  the  people  would  not 
rest  under  it,  although  it  was  passed  to  last  but 
three  years.  They  started,  as  it  were,  the  hue 
and  cry  gainst  everybody  who  defended  it  or 
was  concerned  in  it,  and  hunted  them  to  a 
political  death.  But  it  was  a  good  law  com- 
pared with  article  ten.  The  sedition  law  of 
1T9S  condemned  what?  It  condemned  the  act 
of  cooly  and  under  no  provoeation  or  excite- 
ment preparing  and  publishing  a  iibel  against 
the  Government  or  any  department  thereof; 
but  so  clamorous  and  indignant  were  the  peo- 

Sle  over  such  legislation  that  they  broke  it 
own  ;  and  the  consequence  has  been,  so  un- 
popular was  it,  that  Congress  has  not  ventured 
to  pass  a  law  upon  the  subject  of  libel  against 
the  Government  or  any  department  from  that 
day  to  this.  It  has  been  reserved  forthe  House 
of  Bepresentatives,  through  its  Managers,  to 
renew  the  practice  in  a  more  objectionable 
form.  And  I  take  it  upon  myself  to  su^egt 
that  before  we  are  to  be  condemned  in  a  court 
of  impeachment  we  shall  have  some  law  upon 
the  subject;  and  I  have  ventured  to  draw  up, 
and  I  shall  close  my  examination  of  this  par- 
ticular question  by  presenting  to  you  the  draft 
of  a  bill  which  I  have  made  on  ar^ole  ten  of 
this  impeachment.  It  should  have  apreamhlK, 
of  course.  I  will  proceed  to  read  it : 
Whereas  it  li  higbly  improper  forthe  President  of 
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)f  Che  United  States,  or  ta  Impair  the 
roguru  Ml  Luv  good  pfioplo  of  the  TJnit«il  States  for 
the  CoDBreas  and  the  legislaUva  power  ^thereof, 

bly  to  pteaerve  and  maintain;)  and  whereas  (quot- 

dignity  of  station,  the  proprieties  o(  position,  the 
gourtcfice  of  otSce,  all  of  nhieh  '     '  " 

oommon  law  of  tl     '      ' 
the  United  States... 

of  demeanor,  and  those  amenities  of  beliavior  which 
are  apartofhishieh  offioial  funetione;  and  irbereas 
he  stands  beibie  the  yonth  of  the  oonntry  as  the 
exemplar  of  aJl  that «  of  worth  in  ambition,  or  that 

the  country  as  a  grave  magistrate,  and  before  the 
world  as  the  repreaentatlro  vt  free  institutionst  and 
whereas  it  is  the  duty  of  (!oDgress,aud  especially  of 
the  House  of  RepiesentatiTen.  as  the  fountain  of 
national  dignity,  to  lay  down  rules  of  deeorum,  and 
to  legulatB  the  manners  and  etiouette  proper  for 
this  and  erery  other  high  ofiaer  of  the  floTernment: 
Therefore, 

£e  it  eiHistei;,.£«..  That  if  the  Fresidentor  any  other 
officer  shall  say  saythine  displeasiug  to  Congress,  or 
either  branch  thereof,  or  shall  ia  any  addresses,  ei- 
tsmporaneous  or  written,  which  he  loav  be  required 

anything  tending  to  impair  the  regard  ofthe  people 
Ihr  Congress,  or  either  hranch  thereof,  or  if  he  shall 
Dse  any  onintelUgihle  pbratee.  snob  as  that  "  Con- 
gr  ra'  bodyhangineaaitwerBon  the  verge  ofthe 
Qo         xa  nt,"orsay  thatitls  "aCongress  of  only  a 


ed 
drsB 


States, 


r  he  ehall  chante  it 

ink;  or  it'  he  shall  misquoti 
saered  Scriptures  n- in  n.n, 
IS  addresses   ---  ' 


misdemeanor,  and  upon  trial  and  oonvicti on 

11  be  fined  in  an^  sum  not  esceeding  810,000, 

or  imprisoned  not  exceeding  ten  years.    [Laughter,] 

That  is  fiidcle  ten.  [Laughter.] 
Tho  next,  and  last,  ia  article  eleven.  Sen- 
ators, 1  have  disciiaaed  article  eleven  already 
with  the  exception  of  one  single  feature,  and  that 
is  the  part  ot  it  which  charges  obstruction  or 
interference  with  the  law  for  the  recbastruc- 
tion  ofthe  rebel  States.  That  is  the  only  fea- 
ture in  article  eleven  I  have  not  fully  answered 
in  the  remarks  1  have  made  in  connection  with 
other  articles.  Now,  what  shall  I  say  of  that? 
X  am  glad,  Senators,  that  I  have  nothing  to  say 
upon  the  subject.  What  testimony  has  the 
prosecution  offered  in  support  of  that  charge? 
Thej  offer  this  single  testimony,  and  no  other; 
a  telegram  from  Parsons,  and  a  reply  from  the 
President,  dated  in  the  January  preceding  the 
March  when  the  law  was  passed.  Need  I  pause 
upon  such  proof  of  the  violation  or  obstruction 
of  a  thing  not  m  esse  when  the  act  was  done? 
Wo  heard  a  mt^i&cent  oration  from  one 
of  the  honorable  Managers  two  days  ago;  but 
the  defect  of  it  was,  it  had  nothing  to  sup- 
port it.  He  made  his  magnificent  oration, 
Bounding  with  sonorous  sentences  throueh 
this  Hall,  for  about  three  hours,  on  that  tele- 
gram of  January  15,  1867,  which  was  sent  two 
months  before  the  law  was  passed.  That  is  all 
the  proof.  If  we  intend  to  jiidge  this  case  upon 
proof  here  presented,  that  is  all  the  proof  he 
nod  for  a  large  portioa  of  his  speech. 


not  BO  far  as  I  proposed  to  do  when  I  prepared 
nij  brief.  But  I  know  I  am  to  be  followed  hy 
a  gentleman  who  will  go  over  it  step  by  step, 
article  by  article,  in  allprobabiltty,  and  there- 
fore I  feel  the  more  sale  in  omitting  a  part  of 
what  I  have  prepared  to  say  and  what  under 
other  circumstances  I  should  have  been  glad 
to  say,  I  stand  now  beyond  article  eleven,  be- 
yond all  the  articles,  and  I  ask  you  to  look 
back  with  me  upon  the  case.  What  questions 
are  involved  in  it?  1  am  happ^  to  be  able  to 
say  that  there  is  no  political  question ;  that  there 
is  DO  party  question,  I  was  glad,  the  defense 
was  glad,  the  counselwereglad  of  the  opportu- 
nity of  relieving  you  from  the  embarrassment 
of  any  such  questioQS.  The  questions  presented 

1.  Where  ia  the  power  of  removal  lodged 
by  the  Constitution? 

2.  IsStanton  covered  by  thocivil-tenure  act? 
8.  Could  the  President  make  an  ad  inierim 

appointment? 

4.  Did  he  do  anything  mischievous  in  his 
interview  with  General  Emory? 

And  then  there  is  this  matter  of  the  liber^ 
of  speech,  which,  I  apprehend,  nobody  intends 
to  take  on  his  back  and  carry  as  a  heavy  load 
for  the  rest  of  bis  life,  so  that  we  have  no 
political  questions  here,  1  am  glad  it  is  so, 
f  hey  are  dry  questions  of  practice  and  of  law; 
one  of  them  the  oldest  question  in  the  history 
of  the  Government,  And^  on  this  statement 
of  the  case,  when  you  strip  it  of  all  the  verhi- 
„ A — ^(1  (j(i]j-  (,[  every  kind,  stand- 


of  acquittal.  We  are  entitled  to  it  beyond  all 
peradventure.  It  almost  shocks  me  to  think 
that  the  President  of  the  United  States  is  to  be 
dragged  out  of  hia  office  on  these  miserable 
little  questions,  whether  he  could  make  an 
ad  interim  appointment  for  a  single  day,  or 
whether  in  anything  he  did  there  was  so  great 
a  crime  that  ^ou  should  break  the  even  flow 
of  the  Administrations  of  the  country,  disturb 
the  quiet  of  the  people«and  impair  their  con- 
fidence in  agreat  degree  in  the  stability  of  their 
Government ;  that  yon  should,  in  a  word,  take 
possession  ofthe  Execudve,  and,  what  is  worse 
and  most  unfortunate  in  the  condition  of  things, 
empty  the  ofBce  and  fill  it  with  one  of  your 
own  number.  Not  on  this  case.  Surely  not 
on  this  case.  Senators.  1  cannot  understand 
how  such  a  thing'  can  possibly  be  done.  How 
miserable  is  this  case  t  Ad  ad  interim  appoial- 
ment  for  a  single  day,  an  attempt  to  remove 
Edwin  M.  Stanton,  who  stood  defiantly,  and, 
right  or  wrong,  had  destroyed  the  harmony  and 
unity  ofthe  Cabinet,  I  do  not  speak  in  censure 
of  Idr.  Stanton— such  is  the  fact.  That  is  all ! 
Senators,  we  have  been  referred  to  a  great 
many  precedents,  I  heard  one  of  the  honor- 
able Managers  talk  two  days  ago  about  Charles 
I,  and  we  have  had  abundance  of  precedents 
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submitted  on  the  enbject  of  expediency  and 
things  like  that;  policy,  if  you  please,  as  if 
this  were  a  measure  and  not  a  trial.  We  have 
DOthing  to  do  with  measures  in  the  high  court 
of  iiupeachment.  You  are  trying  the  defend- 
ant on  the  charges  set  forth  in  these  articles 
and  upon  the  proof  offered  from  the  witness- 
stand,  and  upon  nothing  else.  I,  too,  can 
point  to  those  precedents  to  which  the  gentle- 
men have  called  your  attention — the  miserable 
precedents  which  they  have  brought  op  on  the 
subject  of  impeachment,  even  from  centuries 
back;  and  they  are  to  me,  as  ihey  should  be 
to  all  of  us,  not  examples  for  imitation,  but 
"  beacon  lights  to  warn  ua  from  the  dangerous 
rocka  on  which  they  are  kindled."  Let  us 
ahun  aii  unnecessary  violence.  As  we  sow,  so 
shall  we  reap ;  like  begets  tike ;  violence,  vio- 
lence, and  the  practice  of  to-day  shall  be  the 
precedent  for  to-morrow. 

What  shall  be  your  judgment?  What  is  to 
be  your  judgment,  Senators,  in  this  case? 
Bemoval  from  office  and .  perpetual  disqualih- 
cation?  If  the  President  lias  committed  that 
for  which  he  should  be  ejected  from  office  it 
were  judicial  mockery  to  stop  short  of  the 
largest  disqualification  jou  can  impose.  It 
will  be  a  heavy  judgment.  What  is  his  crime, 
in  its  moral  aspects,  to  merit  such  a  judgment? 
Let  us  look  at  it. 

He  tried  to  pluck  a  thorn  out  of  his  very 
heart,  for  the  condition  of  things  iii  the  War 
Department,  and  consequently  in  his  Cabinet, 
did  pain  him  as  a  thorn  in  his  heart.  You  fas- 
tened it  there,  and  you  are  now  asked  to  puo- 
ish  him  for  attempting  to  extract  it.  What 
more?  He  made  an  ad  interim  appointment 
to  last  for  a  single  day.  You  could  have  term- 
inated it  whenever  you  saw  fit.  You  had  only 
to  take  up  the  nomination  which  he  sent  to 
you,  which  was  a  good  nomination,  and  act 
upon  it  and  the  ad  interim  appointn 
ishe^  like  smoke.  He  had  no  idea  of 
it  upon  the  Department.  He 
to  do  anything  of  that  kind.  He  mereJy  pro- 
Ijiosed  that  for  the  purpose,  if  the  opportunity 
should  occur,  of  subjecting  this  law  to  a  con- 
stitutional test.  That  is  all  the  purpose  it  was 
to  answer.  It  is  all  for  which  it  was  intended. 
The  thing  was  in  your  hand  from  the  beginning 
to  the  end,  You  had  only  to  act  upon  the 
nomination,  and  the  matter  was  settled. 
Surely  that  is  no  crime. 

I  point  you  to  the  cases  that  have  occurred 
of  ad  interim  appointment  after  ad  interim 
appointment ;  but  I  point  especially  to  the 
case  of  Mr.  Holt  where  the  Senate  in  its  legis- 


dent,  and  received  it  as  satisfactory.     That 
foe  the  purposes  of  this  trial,  before  the  sai 
tribunal  res  adjudicata,  I  think,  and  it  will  be 
so  regarded. 

What  else  did  he  do?  Ho  talked  with 
officer  about  the  law.  That  is  the  Emory  ai 
cle.     He  made  intemperate  speeches,  though 


if  fastening 


full  of  honest,  patriotic  sentiments ;  when  re- 
viled he  should  not  revile  again,  when  smitten 
upon  one  cheek  he  should  turn  the  other. 

But,  says  the  gentleman  who  spoke  last  on 
behalf  of  the  Managers,  he  tried  to  defeat  pa- 
cification and  restoration.  I  deny  it  in  the 
sense  in  which  he  presented  it — that  is,  as  a 
criminal  act.  Here,  too,  he  followed  prece- 
dent and  trod  the  path  on  which  were  the  foot- 
prints of  Lincolnj  and  which  was  bright  with 
the  cii4iance  of  his  divine  utterance,  ''  charity 
for  all,  malice  toward  none."  He  was  eager 
for  pacification.  He  thought  that  the  war  was 
ended.  Thedrumsweceallsilent:  thearaenala 
were  allshut;  the  roar  of  the  cannon  had  died 
away  to  the  last  reverberations;  the  armies 
weredisbanded;  notasingleenemy  confronted 
us  in  the  field.  Ah,  he  was,  too  eager,  too  for- 
giving, too  kind.  The  hand  of  concilialjon 
was  stretched  oat  to  him  and  he  took  it.  It 
may  be  he  should  have  put  it  away,  but  was  it 
a  crime  to  take  it?  Kindness,  forgiveness  a 
crime?  Kindnensacrime?  Kindness  is  omnip- 
otent for  good,  more  powerfulthan  gunpowder 
or  cannon.  Kindness  is  statesmanship.  Kind- 
ness is  thehigh  statesmanship  of  heaven  itself. 
The  thunders  of  Sinai  do  but  terrify  and  dis- 
tract ;  alone  they  accomplish  little ;  it  is'  the 
kindness  of  Calvary  that  subdues  and  pacifies. 

What  shall  I  say  of  this  man?  He  is  no 
theorist;  he  is  no  reformer;  I  have  looked 
over  his  life.  He  has  ever  walked  in  beaten 
paths,  and  by  the  light  of  the  Constitution, 
rhemariner,  tempest  tossed  at  mid-sea,  does  not 
more  certainly  turn  to  bis  star  forguidance  than 
does  this  man  in  trial  and  difficulty  to  the  star 
of  the  Constitution.  He  loves  the  Constitn- 
tion.  It  has  been  the  study  of  his  life.  He  is 
not  learned  and  scholarly,  like  maiiy  of  jon ; 
he  is  not  a  man  of  many  ideas  or  of  much 
speculation ;  but  by  a  law  of  the  mind  he  is 
only  the  truer  to  that  he  does  know.  He  is  a 
patriot,  second  to  no  one  of  you  in  the  measure 
of  his  patriotism.  He  loves  bis  country ;  hemay 
be  full  of  error;  I  will  not  canvass  now  his 
views;  but  he  loves  his  country;  he  has  the 
courage  to  defend  it,  and  I  believe  to  die  foe  it 
if  need  be.  His  courage  and  his  patriotism 
are  not  without  illustration. 

My  colleague  [Mr.  Nelson]  referred  the 
other  day  to  the  scenes  which  occurred  in  this 
Chamber  when  he  alone  of  twenty-two  Sen- 
ators remained ;  even  his  State  seceded,  but 
he  remained.  That  was  a  trial  of  his  patriot- 
ism, of  which  many  of  you,  by  reason  of  your 
locality  your  and  life-long  association,  know 
nothing.  How  his  voice  rang  out  in  this  Hall 
in  the  hour  of  alarm  for  the  good  cause,  and  in 
denunciation  of  the  rebellion.  But  he  did  not 
remain  here ;  it  was  a  pleasant,  honorable, 
sale,  and  easy  position ;  but  he  was  wanted 
for  a  more  difficult  and  arduous  and  perilous 
service.  He  faltered  not,  but  enfered  upon  it. 
That  was  a  trial  of  his  courage  and  patriotism 
of  which  some  of  you  who  now  sit  in  judgment 
on  more  than  his  life  know  nothing.     1  have 
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often  thought  that  thoae  who  dwelt  at  the 
North,  aafely  distant  from  the  collisions  and 
strife  of  the  war,  knew  but  little  of  its  actual, 
trying  dangers.  We  who  lived  on  the  border 
know  more.  Our  horizon  waa  always  red  with 
its  flame;  and  it  sometimes  burned  eo  near  us 
that  we  could  feel  its  heatapon  the  outstretched 
hand.  But  he  waa  wanted  for  greater  peril, 
and  went  into  the  very  furnace  of  the  war,  and 
there  served  his  country  long  ajid  well.  Who 
of  you  have  done  more?  Not  one.  There  is 
one  here  whose  services  cannot  be  over-esti- 
mated, as  I  well  know,  and  I  withdraw  all  com- 
parison. 

But  it  is  enough  to  say  that  his  services  were 
great  and  needed;  and  it  seema  bard,  it  eeems 
cruel.  Senators,  that  he  should  be  draggedhere 
as  a  criminal,  or  that  any  one  who  served  his 
country  and  bore  himself  well  and  bravely 
through  that  trying  ordeal,  should  be  con- 
demned upon  miserable  technicalities. 

If  he  has  committed  any  gross  crime,  shock- 
ing alike  and  indiscriminately  the  entire  public 
mind,  then  condemn  him;  but  he  has  rendered 
service  to  the  country  that  entitles  him  to  kind 
and  respectful  consideratJon.  He  has  prece- 
dents tor  everything  he  has  done,  and  what 
excellent  precedents !  The  voices  of  the  great 
dead  come  to  us  from  the  grave  sanctioning  his 
coarse.  All  our  past  history  approves  it.  How 
can  you  single  out  this  man  now,  in  this  condi- 
tion of  things,  and  brand  him  before  the  world, 
put  your  brand  of  infamy  upon  him  because  he 
made  an  ad  interim,  appointment  for  a  day; 
and  possibly  may  have  made  a  mistake  in  at- 
tempting to  remove  Stanton  ?  lean  at  a  glance 
put  ray  eye  on  Senators  here  -who  would  not 
endure  the  jiosidon  which  he  occupied.  You 
do  not  think  it  is  right  yourselves.  You  framed 
this  civil-tenure  law  to  give  each  President  his 
own  Cabinet,  and  yet  his  whole  crime  is  that 
he  wants  harmony  and  peace  in  his. 

Senators,  I  will  not  go  on.  There  is  a  great 
deal  that  is  crowding  on  my  tongue  for  utter- 
ance, but  it  is  not  from  my  head ;  it  is  rather 
from  my  heart;  and  it  would  be  but  a  repeti- 
tion of  the  vain  things  I  have  been  saying  the 
Sast  half  hour.  But  I  do  hope  you  will  not 
rive  the  President  out  and  take  posaeasion  of 
his  ofSce.  I  hope  this  not  merely  as  counsel 
for  Andrew  Johnson— for  Andrew  Johnson's 
administration  is  to  me  but  as  a  moment, 
and  himself  as  nothing  in  comparison  with  the 
possible  consequences  of  such  an  act.  No 
good  can  come  of  it,  Senators,  and  how  much 
will  the  heart  of  the  nation  be  refreshed  if  at 
last  the  Senate  of  the  United  States  can,  in  its 


judgu 


dignity  and  high  character  in  the  midst  of 
and  passion  and  strife. 

Mr.  GRIMES.    Mr.  Chief  Justice,  I 
that  the  Senate,  dtting  as  a  court  of 
ment,  adjourn. 

The  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned. 


Monday,  April  27,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

rm.  _  — nbers  of  the  House  of  Representa- 
Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Washburhe,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
'le  seats  provided  for  them. 

The  Journal  of  last  Saturday's  proceedings 
of  the  Senate  sitting  for  the  trial  of  impeach- 

The  CHIEF  JUSTICE.     The  first  business 

order  is  the  consideration  of  the  order  sub- 
mitted by  the  Senater  from  Vermont,  [Mr. 
BnsfUNDS.]    The  Secretary  will  read  the  order. 

The  Chief  Clerk  read  as  follows: 

Ordered,  That  after  the  areaments  shall  he  oon- 
ud«d.  and  when  the  doors  shall  be  closed  for  de- 
leration  upon  thefinalaneation,  the  official  report- 
..s  of  tho  Senate  sUall  take  down  the  debates  upon 
the  final  auesdou,  to  ba  reported  ia  the  proeeediniS. 

Mr.  WILLIAMS.  Mr.  President,  I  propose 
an  amendment  to  the  resolution,  which  I  send 
to  the  Chair. 

TheChicf  Justice  read  the  amendment,  which 
was  to  add  to  the  proposed  order  the  following 
words ; 

But  iin  Senator  shall  speak  mote  than  once,  nor  to 
excoed  fifteen  minutes,  duiiag  such  deliberation. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  ask 
for  the  reading  of  the  rule  in  relation  to  the 
time  Senators  are  permitted  to  speak.  I  think 
it  is  fifteen  minutes  upon  each  article. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  rule.  • 

The  Chief  Clerk  read  rule  twenty-three,  as 


follov 
"XSIir.  A- 


leorden 


anddeo^ 


s  shall  h< 


11  he  ciueed  for  deliberi 


Mr.  JOHNSON,  That  is  upon  each  article, 
as  I  supposed. 

Mr.  EDMUNDS.     No,  sir ;  it  is  not. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment  proposed  bv  the  Senator  from 
OregonJMr.  Wi.i.hams.]  ' 

Mr.  HOWARD.  I  move  to  amend  the 
amendment  by  adding  after  the  words  "fit 
teen  minutes"  the  words  "  on  one  question." 

The  CHIEF  JUSTICE.  The  question  is  on 
tho  amendment  proposed  by  the  Senator  fcom 
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Michigan  fo  the  amendment  of  the  Senator 
from  Oregon. 

Mr.  SUMNER  called  for  tlie  jreas  and  naya, 
and  thej  were  ordered  ;  and  being  taken,  n 
Hulted — jeas  19,  nays  30 ;  as  follows ; 

YEAS— Messrs.  Bayard.  BuckaUw,  Davia.  Dixo 
DoolittlB.I'eBaendenVTowlar.FrelinriiayBen.OrinH 
Henilrioks,  Howard.  Johnson.  McCreery.  Norto 
Patterson  of  Tenneasee,  Saulabury.  Trumbull,  Vie 
era.  nni)  WiUpv— 19. 

re,  Cameron.  Cattell,  Chandler.  Conk- 


Morrill  of  Vr 

Hampshire.  1 ,  „ ^ 

art,Sumner.  Thajer.  Tipton.  Van  Winkle,  WilUai 
WilBon,  and  Yates— 30. 

NOT  VOTINS-Mcssra.  Anthony,  Cole,  Conni 
Sprague.  and  Wade-5. 

So  the  amendment  to  the  amendment  was 
rejected. 

The  CHIEF  JUSTICE.  The  question  re- 
cora  on  the  amendment  offered  by  the  Senator 
from  Oregon. 

Mr.  BAYARD.  I  move  to  amend  the 
amendment  by  striking  out  "fifteen"  and 
inserting  "thirtji"  and  on  that  I  ask  for  the 
-yeaa  and  nays. 

The  yeas  and  nays  were  ordered;  and  being 
taken,  resulted — yeas  16,  nays  Si ;  as  follow 

YBAS-Mesars.  Bayard,  Bnokalaw',  Corbett,  Dayis, 
Diion.DooiLltla.FaeseDdan,  Fowler.  Grimes. Uend- 
rloks,  Johnson,  MeCrearyj  Norton.  T  ' ' 
BBSS  ee,  Saul  sbury,  and  Viokers— 16. 

N  AYS— Mesars.  Anthooi'.Cameron,  Cattell.  Clmnd- 
teriConklins.  CiH^n,  Drske.  Bdmundii,  Ferry,  B're 
linghuysen,  Harlan,  Henderson,  Howard,  How«,  Moi 
■an,  Morrill  of  Maine,  Morrill  of  VennoDt,  Mortor 
Nye.  Fattaraon  of  New.HamDShire,  Pomero]',  Bam 
Bey.  Rose.  Shennan.  Btewart.  Sumner.  Thayer,  Tiptor 
Trumbull.  Vap  Winkle,  Willey,  Williams,  Wilsoi 


So  the  amendment  to  the  amendmfent  ■was 
rejected. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  amendment  of  the  Senator  from 


of  the  further   .    .    .,   . 

itatil  after  the  argument  is  concluded  by  the 
counsel  and  the  Managers. 

Mr.  HOWARD.  I  second  that  motion. 
The  motion  to  postpone  waa  agreed  to. 
The  CHIEF  JUSTICE.  The  next  business 
in  otderls  the  consideration  of  the  proposed 
new  rules  submitted  by  the  Senator  from  Mas- 
sachusetts, [Mr.  ScMKBR.]  The  first  one  of 
them  will  be  read. 

Mr.  SUMNER.  Mr.  President,  I  ask  that 
those  propositions,  which  were  moved  by  me 
on  Saturday,  may  go  over  until  after  the  close 
of  the  argument. 

The  CHIEF  JUSTICE.  If  there  . .  . 
objection  the  proposition  of  the  Senator  from 
Massachusetts  will  be  considered  as  agreed  to, 
and  the  proposed  rules  will  go  over.  Gentle- 
men Managers  on  the  part  of  the  House  of 
Bepresentatives,  you  will  please  proceed  with 
the  argument. 


i,  addressed  the  Senate 
Mr.  Chief  Justice,  may  it  please  the  court, 
I  trust  to  be  able  to  be  brief  in  ;ny  rerpark^ 
unless  I  should  find  myself  less  master  of 
the  subject  which  I  propose  to  discuss  than 
1  hope.  Experience  nas  taught  that  nothing 
is  BO  prolix  as  ignorance.  I^iear  I  may  prove 
thus  Ignorant,  as  I  had  not*  expected  to  take 
part  in  this  debate  until  very  lately. 

I  shall  discuss  but  a  singla  article — tho  one 
that  was  finally  adopted  upon  my  earnest 
solicitation,  and  which,  if  proved,  I  considered 
then,  and  still  consider,  as  quite  sufficient  for 
the  ample  conviction  of  the  distinguished  re- 
spondent and  for  bis  removal  from  office, 
which  is  the  only  legitimate  object  for  which 
this  impeachment  could  be  instituted. 

During  the  very  brief  period  which  I  shall 
occupy  I  desire  to  discuss  the  charges  c^ainst 
the  respondent  in  no  mean  spirit  of  malignity 
or  vituperation,  but  to  argue  them  in  a  manner 
worthy  of  the  high  tribunal  before  which  I 
appear  and  of  the  exalted  position  of  the 
accused.  Whatever  may  be  thought  of  his 
character  or  condition,  he  has  been,  made  re- 
spectable and  his  condition  has  been  dignified 
by  the  action  of  his  fellow-citizens.  Railing 
accusation,  therefore,  would  ill  become  this 
occasion,  this  tribunal,  or  a  proper  sense  of 
the  position  of  those  who  discuss  this  question 
on  the  one  side  or  the  other. 

To  see  the  chief  servant  of  a  trusting  com- 
munity arraigned  before  the  bar  of  public 
jaslice,  charged  with  high  delinquencies,  is 
interesting.  To  behold  the  Chief^  Executive  - 
M^strate  of  a  powerful  people  chaiged  with 
the  tietrayal  of  hia  trust,  and  arraigned  for  high 
crimes  and  misdemeanors,  is  always  a  most 
interesting  spectacle.  Whenthe  charges  against 
such  public  servant  accuse  him  of  an  attempt 
to  betray  the  high  trust  confided  in  him  and 
usurp  thepower  of  a  whole  people,  that  he  may 
become  their  ruler,  it  is  intensely  interesting  to 
millions  of  men,  and  should  be  discussed  with 
a  calm  determination,  which  nothing  can  divert 
and  nothing  can  reduce  to  mockery.  Such  is 
the  condition  of  this  great  Republic,  as  looked 
upon  by  an  astonished  and  wondering  world. 

The  offices  of  impeachment  in  England  and 
America  are  veir  different-from  each  other  in 
the  uses  made  of  them  for  the  punishment  of 
offenses^  and  he  will  greatly  err  who  under- 
takes to  make  out  an  analogy  between  them, 
either  in  the  mode  of  trial  or  the  final  result. 

In  England  the  highest  crimes  may  be  tried 
before  the  high  court  of  impeachment,  and  the 
severest  punishments,  even  to  imprisonment, 
fine,  and  death,  may  be  inflicted. 

When  our  Constitution  was  framed  all  these 
personal  punishments  were  escliided  from  the 
judgment,  and  the  defendant  was  to  be  dealt 
with  just  so  far  as  the  public  safety  required, 
and  no  further.  Hence  it  was  made  to  apply 
!  simply  to  political  offenses — to  persons  holwng 
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politicSil  positions,  either  bj  appoiatment  or 
election  h^  the  people. 

Thus  it  is  npparent  that  no  crime  containing 
m&lignant  or  indictable  offenses  higher  than 
misdempanora  was  necessary  either  to  be  al- 
leged or  proved.  If  the  respondent  was  shown 
to  be  abusing  his  official  trust  to  the  injur;  of 
the  people  for  whom  he  was  discharging  pub- 
lic dutjea,  and  persevered  in  such  abuse  to  the 
injury  of  his  constituents,  the  true  mode  of 
dealing  with  him  was  to  impeach  him  for  crimes 
or  misdemeanors,  (and  only  the  latter  is  neces- 
sary,) and  thus  remove  him  from  the  office 
which  he  was  abusing.  Nor  does  it  make  a 
particle  of  difference  whether  such  abuse  arose 
from  malignity,  from  unwarranted  negligence, 
or  from  depravity,  so  repeated  as  to  make  his 
continuance  in  office  injurious  te  the  people 
and  dangerous  to  the  pablic  welfare. 

The  punishment  which  the  law,  under  our 
Constitution,  authorizes  to  be  inflicted  fully 
demonstrates  this  argument ;  that  punishment 
upOD  conviction  extends  only  to  removal  from 
omce,  and  if  the  crime  or  misdemeanor  charged 
be  one  of  a  deep  and  wicked  dye  the  culprit 
is  allowed  to  run  at  large,  unless  he  should  be 
pursued  by  a  new  prosecution  in  the  ordinary 
courts.  What  does  it  matter,  then,  what  the 
motive  of  the  respondent  might  be  in  his  re- 
peated acts  of  malfeasance  m  office?  Mere 
mistake  in  intention,  if  so  persevered  in  af)«r 
proper  warning  as  to  bring  mischief  apou  the 
community,  is  quite  sufficient  to  warrantthe 
removal  of  the  officer  ftom  the  place  where  he 
isworking  mischief  by  his  continuance  in  power. 

The  only  question  to  be  considered  is :  is 
'  the  respondent  violating  the  law  7  His  perse- 
verance in  such  a  violation,  althongh  it  shows 
a  perverseness,  is  not  absolutely  necessary  to 
bis  conviction.  The  great  object  is  the  re- 
moval from  office  and  the  arrest  of  the  public 
injuries  which  he  is  inflicting  upon  those  with 
whose  interests  he  is  intrusted. 

The  single  chaise  which  I  had  the  honor  to 
suggest  I  am  expected  to  m^ntain.  That 
dntj"  is  a  light  onCj  easily  performed,  and 
which,  I  apprehend,  it  will  be  found  impossible 
for  the  respondent  to  answer  or  evade. 

When  Andrew  Johnson  took  upon  himself 
the  dudes  of  his  high  office  he  swore  to  obey 
the  Constitution  and  take  care  that  the  laws  be 
faithfully  executed!  That,  indeed,  is  and  has 
always  been  the  chief  duty  of  the  President  of 
the  United  States.  The  duties  of  legislation 
and  adjudicating  the  laws  of  his  country  fall 
in  no  way  to  bis  lot.  To  obey  the  commands 
of  the  sovereign  power  of  the  nation,  and  to 
see  that  others  should  obey  them,  was  his 
whole  duty-— a  duty  which  he  could  not  escape, 
and  any  attempt  to  do  so  would  be  in  direct 
violation  of  his  official  oath  ;  in  other  words, 
a  misprision  of  ixrjuTff. 

I  accuse  him,  in  the  name  of  the  House  of 
Bepresentatives,  of  having  perpetrated  that 
foul  offense  against  the  laws  and  interests  of  . 
bis  country.  i 


On  the  2d  day  of  March,  1S67,  Congress 
passed  a  law,  over  the  veto  of  the  President, 
entitled  "An  act  to  regulate  the  tenure  of  cer- 
tain civil  offices,"  the  first  section  of  which  is 
as  follows : 

*' Be  ii  enacted  by  f\e  Senate  and  House  of  Represent' 
aliueg  iif  the  United  Slalea  of  America  m  Oonareea  tu- 
aeiubled.  Xhat  ever;  persoD  holdiug  nay  civil  offico 
to  which  he  hai  been  appointed  b;  and  with  the  ad- 


e  appointed  tc 


le  dulf  q 


.  office  D.I 


vided.  That  the  SeorfltarieBof  State,  of  the  Troasury, 
f  Wftr,  of  tha  Havy,  and  of  the  Interior,  the  Post- 
iaat«r  Qeneral.  and  the  Att^mev  Cteneral.  shall 
old  their  offlcea  respeotivel;  for  and  during  the  term 

ointed.  and  for  one  montb  thereafter,  aubieot  to 
Bmoval  br  and  with  the'adrice  and  consent  of  the 
enate." 

The  second  section  provides  that  when  the 
Senate  is  not  in  session,  if  the  President  shall 
the  officer  guilty  of  acts  which  require 
his  removal  or  suspension^  he  may  be  sus- 
pended until  the  next  meeting  of  the  Senate ; 
and  that  within  twenty  days  after  the  meeting 
of  the  Senate  the  reasons  for  such  suspension 
shall  be  reported  to  that  body  ;  and,  if  the 
Senate  shall  deem  such  reasons  sufficient  for 
such  suspension  or  removal,  the  officer  shall 
be  considered  removed  from  his  office  ;  but  if 
the-Senate  shall  not  deem  the  reasons  sufficient 
for  such  suspension  or  removal,  the  officer  shall 
forthwith  resume  the  functions  of  his  office, 
and  the  person  appointed  in  his  place  shall 
cease  to  oischnrge  such  duties. 

On  the  12th  day  of  August,  1667,  the  Senate 
then  not  being  in  session,  the  President  bus- 

E ended  Edwin  M.  Stanton,  Secretary  of  the 
department  of  War,  and  appointed  U".  S. 
Grant,  General,  Secretary  of  War  ad  interirtt. 
On  the  12th  da^  of  December,  1867,  the  Sen- 
ate being  then  id  session,  he  reported,  accord- 
ing to  the  requirements  of  the  act,  the  causes 
of  such  suspension  to  the  Senate,  which  duly 
took  the  same  into  consideration.  Before  the 
Senate  had  concluded  ita  examination  of  the 
question  of  the  sufficiency  of  such  reasons  he 
attempted  to  enter  into  arrangements  by  which 
he  might  obstruct  the  due  execution  of  the 
law,  and  thus  prevent  Edwin  M.  Stanton  from 
forthwith  resuming  the  functions  of  his  office 
as  Secretary  of  War,  according  to  the  provis- 
ions of  the  act,  even  if  the  Senate  should 
decide  in  his  favor. 

And  in  furtherance  of  said  attempt,  on  the 
21st  day  of  February,  1808,  he  appointed  one 
Lorenzo  Thomas,  by  letter  of  authority  or  com- 
mission, Secretary  of  War  ad  interim,  without 
the  advice  and  consent  of  the  Senate,  although 
the  same  was  then  in  session,  an3  ordered  him 
(the  ^d  Thomas)  to  take  possession  of  the 
Department  of  War  and  the  public  property 
appertaining  thereto,  and  to  discharge  the  du- 
ties thereof. 

We  charge   that,  in   defiance   of   frequent 
he  has  since  repeatedly  attempted 
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to  carry  those  orders  ■ 

trevent  Edwin  M.  Stanton  from  executing  the 
iws  appertaining  to  the  Department  of  War 
and  from  discharging  Ibe  dutiea  of  the  office. 
The  very  able  getitlemao  who  argned  this 
case  for  the  respondent  has  contended  that 
Mr,  Stanton's  caae  ia  not  within  the  provisiona 
of  the  act  regulating  the  tenure  of  certain 
civil  offices,  and  that  therefore  the  President 
cannot  he  convicted  of  violating  that  act.  His 
argument  in  demonstrating  that  position  was 
not,  I  think,  quite  equal  to  his  sagacity  in  dis' 
covering  where  the  greatstrength  of  the  prose- 
cution was  lodged.  He  contended  tbat  the 
proviso  which  embraced  the  Secretary  of  War 
did  not  include  Mr.  Stanton,  because  he  was 
not  appointed  by  the  President'in  whose  term 
the  acts  charged  as  misdemeanors  were  per- 
petrated; and  in  order  to  show  that,  he  eon- 
tended  that  the  iena  of  office  mentioned  dur- 
ing which  he  was  entitled  to  hold  meant  the 
time  during  which  the  President  who  ap- 
pointed him  actually  did  bold,  whether  dead 
or  alive  ;  that  Mr.  Lincoln,  who  appointed 
Mr.  Stanton,  and  under  whose  commission  he 
was  holding  indefitiiteiy,  being  dead,  his  term 
of  office  referred  to  had  expired,  and  that  Mr. 
Johnson  was  not  holding  during  a  partof  that 
term.  That  depends  upon  the  Constitution  and 
the  laws  made  under  it.  By  the  Constitution, 
the  whole  time  from  the  adoption  of  the  Gov- 
ernment was  intended  to  be  divided  into  equal 
presidential  periods,  and  the  word  "temt" 
was  technically  used  to  designate  the  time  of 
each.  The  first  section  of  the  second  article 
of  the  Constitution  provides — 

"That  the  fliecndve  power  shall  be  vested  In  a 
FreeideDtoftlieiraltedSttiteeofAnierioti.  HsbIibII 
hold  hia  offioe  durine  the  term  o[  Sauc  fenrs,  and 
together  with  the  VicoFresideiit.  chosen  tor  the  aume 
term,  be  elected  as  follows,"  4o. 

Then  it  provides  thnt-^ 

"la  oases  of  removal  from  office,  or  of  his  death. 
Tcsienation,  or  ioabilitF  to  diachurge  the  dutiea  of 

ident.  and  Congreee  may  by  law  provide  for  thecaae 
oL  removal,  death,  lesisnation.  or  inability  both 
of  the  President  end  Vioe  President,  designaling 
what  officer  shall  then  act  an  President,  and  such 
officer  shall  aot  aooordingiy  unUl  the  disability  be 
removed  or  a  President  shall  bo  elected." 

The  learned  counsel  contends  that  the  Vice 
Presidenk  who  accidentally  accedes  to  the 
duties  of  President,  is  serving  out  a  new  pres- 
idential term  of  his  own,  and  thatj  unless  Mr. 
Stanton  was  appointed  by  him,  he  is  not  *ithin 
the  provisions  of  the  act.  It  happened  that 
Mr.  Stanton  was  appointed  by  Mr.  Lincoln 
in  1862  for  an  indeHnite  period  of  time,  aiid 
was  Btill  serving  as  his  appointee,  by  and  with 
the  advice  and  consent  of  the  senate.  Mr. 
Johnson  never  appointed  him,  and,  unless  he 
held  a  valid  commission  by  virtue  of  Mr,  Lin- 
coln's appointment,  he  was  acting  for  three 
years,  during  which  time  he  expended  billions 
of  money  and  raised  hundreds  of  thousands  of 
men,  without  any  commission  at  all.  To  per- 
mit this  to  be  done  without  any  valid  commis- 


sion would  have  been  a  misdemeanor  in  itselC 
But  if  he  held  a  valid  commission,  whose  com- 
mission was  it?  Not  Andrew  Johnson's.  Then 
in  whose  term  was  he  serving,  for  he  must  have 
been  in  somebody's  term?  Even  if  it  was  in. 
Johnson's  term,  he  would  hold  for  four  years 
unless  sooner  removed,  for  there  is  no  term 
spoken  of  in   the  Constitution  of  a  shorter 

Seriod  for  a  presidential  term  than  four  years, 
ut  it  makes  no  difference  in  the  operation 
of  the  law  whether  he  was  holding  in  Lincoln's 
or  John  son's  term.  Wasitnotin  Mr.  Lincoln's 
term?  Lincoln  had  been  elected  and  reelected, 
the  second  term  to  commence  in  1865,  and  the 
Constitution  expressly  declared  that  that  term 
should  be  four  years. 

By -virtue  of  his  previous  commission  and 
the  uniform  cu atom  of  the  country,  Mr.  Stanton 
continued  to  hold  during  the  term  of  Mr.  Lin- 
coln, unless  sooner  removed.  Now,  does  any 
one  pretend  that  from  the  4th  of  March,  1866, 
a  new  presidentJal  term  did  not  commence? 
For  it  will  be  seen  upon  close  examination  that 
the  word  "  term"  alone  marks  the  time  of  the 


nized  rule.  Instead  of  saying  that  the  Vice 
President  shall  become  President  upon  his 
death  the  Constitution  says : 


ishaU 

What  is  to  devolve  on  the  Vice  President? 
Not  the  presidential  commission  held  by  hia 
predecessor,  but  the  "duties"  which  were 
incumbent  on  him.  If  he  were  to  take  Mr 
Lincoln's  terra  he  would  serve  for  four  years, 
for  term  is  the  only  limitation  to  that  office, 
deSned  in  the  Constitution,  as  I  have  said 
before.  But  the  learned  counsel  has  contended 
that  the  word  "  term"  of  the  presidential  office 
means  the  death  of  the  President.  Then  it 
would  have  been  better  expressed  by  saying 
that  the  President  shall  hold  his  office  during 
the  term  between  two  assassinations,  and  then 
the  assassination  of  the  President  would  mark 
the  period  of  the  operations  of  this  law. 

If^  then,  Mr.  Johnson  was  serving  out  one 
of  Mr.  Lincoln's  terms,  there  seems  to  be  no 
argument  against  including  Mr.  Stanton  within 
the  meaning  of  the  law.  He  was  so  included 
by  the  President  in  his  notice  of  removal,  in 
hia  reasons  therefor  given  to  the  Senate,  and  in 
his  notification  to  the  Secretary  of  the  Treas- 
ury ;  and  it  is  too  late,  when  he  is  caught  vio- 
lating the  very  law  under  which  he  professes 
toactitotum  round  and  deny  that  that  law 
affects  the  case.  The  gentleman  treats  lightly 
the  question  of  estoppel;  and  yet  really  nothing 
ia  more  _powerfhl,  for  it  is  an  argument  by  the 
party  himself  against  himself,  and  although 
not  pleadable  in  the  same  way  is  justas  poten- 
tial in  a  case  in  pais  as  when  pleaded  in  a  case 
of  record. 

But  there  is  a  still  more  conclusive  answer. 
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The  firat  section  provides  that  every  person 
holding  civil  office  who  has  been  appointed 
with  the  advice  and  consent  of  the  Senate,  and 
-every  person  that  hereafter  shall  be  appoiuted 
.  to  an;  eucb  office,  shall  be  entitled  to  hold  snch 
office  nnlil  a  snccessor  shall  hare  been  in  like 
manner  appointed  and  duly  qualified,  except 
■as  herein  otTierwise  provided.  Then  comes  the 
.proviso  which  the  defendant's  counsel  say  does 
not  embrace  Mr.  Stanton,  because  he  was  not 
appointed  by  the  President  in  whose  t^rni  he 
;was  removed.  If  he  was  not  emhraced  in  the 
proviso,  then  he  was  nowhere  specially  pro- 
vided for,  and  was  consequently  embraced  in 
the  first  clause  of  the  first  section,  which  de- 
olares  that  every  person  holding  any  civil  office 
not  otherwise  provided  for  comes  within  the 
provisions  of  this  act. 

The  re^ondent,  in  violation  of  this  law,  ap- 
pointed General  Thomas  to  office,  whereby, 
according  to  the  express  terms  of  the  act,  he 
was  guilty  of  a  high  misdemeanor.  But  what- 
ever may  have  been  his  views  with  regard  to 
the  tenure- of- office  act  he  knew  it  was  a  law, 
and  so  recorded  ujion  the  statutes.  I  disclaim 
all  necessity  in  atrial  of  impeachment  to  prove 
the  wiclted  or  unlawful  intention  of  the  re- 
spondonC,  and  it  is  anwise  ever  to  aver  it. 

In  impeachments,  more  than  in  indictments, 
theaverring  of  the  fact  charged  carries  witiit 
all  that  it  is  necessary  to  say  aboutintent.  In 
ittdictmenta  yon  charge  that  the  defendant, 
"instigated  by  the  devil,"  and  so  on;  and  you 
might  as  well  call  on  the  prosecution  to  prove 
the  presence,  shape,  and  color  of  bis  m^esty, 
as  to  call  npoQ  the  Managers  in  impeachment 
to  prove  intention.  I  go  further  than  some, 
and  contend  that  no  corrupt  or  wicked  motive 
need  instigate  the  acts  for  which  impeachment 
is  brought.  It  is  enough  that  they  were  official 
violations  of  law.  The  counsel  have  placed 
went  stress  upon  the  neoeasitv  of  proving  that 
they  were  willfully  done.  If  By  that  he  means 
that  they  were  voluntarily  done  I  agree  with 
hitn.  A  mere  accidental  trespass  would  notbe 
sufficient  to  convict.  But  that  which  is  volun- 
ia»-%doneis 
honest  defini 
is  willingly  pL 
misdemeanor 
was  his  intention. 

The  President  Justifies  himself  by  asserting 
that  all  previous  Presidents  had  exercised  the 
same  right  of  removing  officers,  for  cause  to 
be  judged  of  by  the  President  alone.  Had 
there  been  no  law  to  prohibit  it  when  Mr. 
Stanton  was  removed  tlie  cases  would  have 
been  parallel,  and  the  one  might  be  adduced 
as  an  argument  in  favor  of  the  other.  But, 
since  the  action  of  any  of  the  Presidents  to 
which  he  refers,  a  law  had  been  passed  by 
Congress,  afler  a  stubborn  controversy  with 
the  Executive,  denying  that  right  and  prohib- 
iting it  in  future,  and  imposing  a  severe'  pen- 
alty upon  any  executive  officer  who  should 
exercise  it;  and  that,  too,  af^er  the  President 


had  himself  made  issue  on  its  constitutionality 
and  been  defeated.  No  pretext,  therefore,  any 
longer  existed  that  such  right  was  vested  in 
the  President  bv  virtue  of  his  office.  Hence 
the  attempt  tii  shield  himself  under  such  prac- 
tice is  a  most  lame  evasion  of  the  question 
at  issue.  Did  he  "take  care  that  this  law 
should  be  faithfully"  executed?  He  answers 
that  acts  that  would  have  violated  the  law,  had 
it  existed,  were  practiced  by  his  predecessors. 
How  does  that  justify  his  own  malfeasance  ? 

The  President  says  that  he  removed  Mr. 
Stantorr  simply  to  test  the  constitutionality  of 
the  tenure- of- office  law  by  a  judicial  decision. 
He  has  already  seen  it  tested  and  decided  by 
the  votes,  twice  given,  of  two  thirds  of  the 
Senators  and  sf  the  House  of  Representatives. 
It  stood  as  a  law  upon  the  statute-books.  No 
case  had  arisen  ^nder  that  law,  or  is  referred 
to  by  the  President,  which  required  any  judi- 
cial Interposition.  If  there  had  been,  or  should 
be,  the  courts  were  open  to  any  one  who  felt 
a^rieved  by  the  action  of  Mr.  Stanton.  But 
instead  of  enforcing  that  law  he  takes  advan- 
tage of  the  name  and  the  funds  of  the  United 
States  to  resist  it,  and  to  induce  others  to  resist 
it.  Instead  of  attempting,  as  the  Executive 
of  the  United  States,  to  see  that  that  law  was 
Mthfully  executed,  he  took  great  pains  and 
perpetrated  the  acts  alleged  in  this  article,  not 
only  to  resist  it  himself,  but  to  seduce  others 
to  (to  the  same.  He  sought  to  induce  the  Gen- 
eral-in-Chief of  the  Army  to  aid  him  in  an 
open,  avowed  obstruction  of  the  law  as  it  stood 
unrepealed  upon  the  statute-book.  He  could 
find  no  one  to  unite  with  him  in  perpetrating 
such  an  act  until  he  sunk  down  upon  the'un- 
fortunate  individual  bearing  the  title  of  Adju- 
tant Qeneral  of  the  Army.  Is  this  taking  care 
that  the  laws  shall  be  faithfully  executea?  Is 
this  attempting  to  carry  them  into  effect,  by 
upholding  their  validity,  according  to  his  oath? 
On  the  other  hand,  was  it  not  a  high  and  bold 
attempt  to  obstruct  the  laws  and  take  care 
that  thej  should  not  be  executed  7  He  must 
not  excuse  himself  b^  saying  that  he  had 
donbts  of  its  consdtntionality  and  wished  to 
test  it.  What  right  had  he  to  be  hunting  up 
excuses  for  others,  as  well  as  himself,  to  vio- 
late this  law?  Is  not  this  confession  a  mis- 
demeanor in  itself? 

The  President  asserts  that  he  did  not  re- 
move Stanton  under  the  fenure-of- office  lavj. 
This -is  a  direct  contradiction  of  his  own  letter 
to  the  Secretary  of  the  Treasury,  in  which,  as 
he  was  bound  by  law,  he  communicated  to  that 
officer  the  fact  of  the  removal.  This  portion 
of  the  answer  may,  therefore,  be  considered  as 
disposed  of  by  the  non-existence  of  the  fact, 
as  well  as  by  his  subsequent  report  to  the 
Senate, 

The  following  is  the  letter  just  alluded  to. 
dated  August  14,  186T : 

Sir:  In  compliance  with  the  requirements  of  the 
act  entitled  "An  net  to  regulate  tlie  tan  are  of  certain 
eivii  offioes,''rou  arc  hereby  notified  that  on  the 
12th  instant  Eon,  Edwin  M.  Stanton  was  suspended 
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Wretched  man  1  A  direct  oontradiction  of 
Ilia  Bolemn  answer  1  How  necessary  that  a 
man  should  have  a  good  conscience  or  a  good 
memory  1  Both  would  not  be  out  of  place. 
How  lovely  to  contemplate  what  waa  so  assid' 
uousiy  incnleated  by  a  celebrated  Pagan  into 
the  mind  of  his  son:  ."Virtue  is  trnth,  and 
truth  is  virtue."  And  still  more,  virtue  of 
every  kind  charma  na,  yet  that  virtue  ia  atrong- 
eat  which  is  efFeeted  by  justice  and  generosity. 
Good  deeds  will  never  be  done,  wise  acts  will 
never  be  executed,  except  by  the  virtuoiia  and 
the  conscientious. 

May  the  good  people  of  this  Republic  remem- 
ber this  good  old  doctrine  when  they  next  meet 
to  select  their  rulers,  and  maythey  select  only 
the  brave  and  the  virtuous. 

Has  it  been  proved,  as  charged  in  this  ar- 
ticle, that  Andrew  Johnson  in  vacation  aus- 
E ended  from  office  Edwin  M.  Stanton,  who  had 
een  duly  appointed  and  waa  then  executing 
the  duties  of  Secretary  of  the  Department  of 
War,  without  the  advice  and  consent  of  the 
Senate  ;  did  he  report  the  reasoua  for  such 
Buapeuaion  to  the  Senate  within  twenty  days 
from  the  meeting  of  the  Senate  ;  and  did  the 
Senate  proceed  to  conaider  the  sufficiency  of 
such  reasons?  Did  the  Senate  declare  such 
reasons  insufficient,  whereby  the  swd  Edwin 
M.  Stanton  became  authorized  to  forthwith 
resume  and  exercise  thefunctiona  of  Secretary 
of  War,  anddiaplace  the  Secretary  ad  tn(mm, 
whoae  dutiea  were  then  to  ceaseand  terminate ; 
did  the  said  Andrew  Johnson,  iu  his  ofSclal 
character  of  President  of  the  United  States, 
attemnt  to  obstruct  the  return  of  the  said  Ed- 
win M.  StAnton  and  liis  resumption  forthwith 
of  the  functions  of  his  office  as  Secretary  of 
the  Department  of  War;  and hashe  continued 
to  attempt  to  prevent  the  discbarge  of  the 
duties  of  said  office  by  aaid  Edwin  M.  Stanton, 
Secretary  of  War,  notwithstanding  the  Senate 
decided  in  his  favor?  If  he  has,  then  theacte 
in  violation  of  law,  charged  in  thia  article,  are 
full  and  complete,_ 

The  proof  lies  in  a  veir  narrow  compass, 
and  depends  upon  the  credibility  of  one  or  twc 
witnesses,' who,  upon  this  point,  corroborate 
each  other's  evidence. 

Andrew  Johnson,  in  his  letter  of  the  Slst  of 
January,  18(18,  not  only  declared  that  such  was 
hisinteiition,  but  reproached  XJ,  S.  Grant,  Gen- 
eral, in  the  following  language:   ■ 

"You  hndfoand  in  onr  first  conference  'that  till 
PreaWeat  waa  doairousof  keeping  Mr.  Stanton  oui 

Yon kneiTwhat  reasons  bad  indueedK  Prssideni 
to  ask  from  ;on  a  promise;  you  also  knew  that  ir 

flODTiotions  it  waa  his  puipaso  to  fill  your  plaee  by 

of  a  positive  nnderstandinR  between  as,  thesi 
olnsionswereplainly  deduoible from  our  varioui 

veisations.    Itiscertain.  however,  that  even  i 

these  cimniBStaniies  yoa  did  not  offer  to  letniu  the 


etatemeat,  placed  yflurself  in  a  positioi 
I  have  antioipatBd  your  aotjon,  I  woi 
compelled  to  ask  of  you.  as  I  was  coi 


iredeeesaor  in  tht 


to  the  more  dianeree- 
able  expedient  of  snap  ending  yon  by  a  successor." 

He  thus  distinctly  alleges  that  the  General 
had  a  full  knowledge  that  auch  waa  his  delib-' 
erate  intention.  Hard  words  and  injurious 
epithets  can  do  nothing  to  corroborate  or  to 
injure  the  character  of  a  witness ;  but  if  An- 
drew Johnson  be  not  wholly  destitute  of  truth 

all  its 

Whatever  the  respondent  may  say  of  the 
reply  of  U.  S.  Grant,  General,  only  goes  to 
confirm  the  fact  of  the  President's  lawless  at- 
tempt to  obstruct  the  execution  of  the  act 
specified  in  the  article. 

If  Genera!  Grant's  recollection  of  his  con- 
versation with  the  President  is  correct,  then 
it  goes  affirmatively  to  prove  the  same  fact 
stated  by  the  Fresiaent,  although  it  shows  that 
the  President  persevered  in  his  course  of  deter- 
mined obstruction  of  the  law,  while  the  General 
refused  to  aid  in  its  consummation.  No  dif- 
ferences as  to  the  main  fact  of  the  attempt  to 
violate  and  prevent  the  execution  of  the  lav 
exist  in  either  statement;  both  compel  the 
conviction  of  the  respondent,  unless  he  should 
escape  through  other  means  than  tbe  facts 
proving  the  article.  He  cannot  hope  to  escape 
by  asking  this  high  court  to  declare  the  "  law  for 
regulating  the  tenure  of  certain  civil  offices" 
unconstitutional  and  void ;  for  it  so  happens — 
to  the  hopeless  misfortune  of  the  respondent — 
that  almost  every  member  of  this  high  tribunal 
has  more  than  once — twice,  perhaps  three 
times — declared  upon  his  official  oath  that  law 
constitutional  and  valid.  The  unhappy  man  ia 
In  this  condition:  he  has  declared  himself  de- 
termined to  obatruct  that  act ;  he  has,  by  two 
sereral  lettera  of  authority,  ordered  Lorenzo 
Thomas  to  violate  that  law ;  and  he  has  issued 
commiasions  during  the  session  of  the  Senate 
without  the  advice  and  consent  of  tbe  Senate, 
in  violation  of  law,  to  said  Thomas.  He  must 
therefore  either  deny  his  own  solemn  declara- 
tions and  falsify  the  testimony  of  General 
Grant  and  Lorenzo  Thomas,  or  expect  that 
verdictwhose  least  punishment  isremoval from 
office. 

But  the  Preaident  denies  in  hia  answer  to  the 
first  and  the  eleventh  articles  [which  he  in- 
tends as  a  joint  answer  to  the  two  charges) 
that  he  had  attempted  to  contrive  mean8_  to 
prevent  the  due  execution  of  the  law  regulating 
the  tenure  of  certain  civil  offices,  or  had  vio- 
lated his  oath  "to  take  care  that  the  laws  be 
fill  thfulij  executed."  Yet  while  he  denies  such 
attempt  to  defeat  the  execution  oi*  the  laws,  in 
his  letter  of  the  31st  of  Januaiy,  1868,  he  ag- 
serta,  and  reproaches  General  Grant  by  the 
rtion,  that  the  General  knew  that  his  object 
to  prevent  Edwin  M.  Stanton  from  fort^' 
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witli  resuntitig  llic  functiona  of  liis  ofGce,  not- 
withstanding that  the  Sena1«*inlght  decide  in 
his  favor:  und-the  President  and  U.'S.  Grant, 
General,  in  their  angry  correspondence  of  the 
date  heretofore  referred  to,  made  an  isaue  of 
veracity — the  President  aaaerting  that  the  Gen- 
eral had  promised  to  aid  liim  in  defeating  the 
execution  of  the  laws  by  preventing  the  imme- 
diate resumption  of  tliefnnctionaof  Secretary 
of  War  by  Edwin  M.  Stanton,  and  that  the 
Genera!  violated  his  promise;  and  U.  S.  Grant, 
General,  denying  ever  having  finalljmade  auch 
promise  .although  he  ^reea  with  the  President 
that  the  President  did  attempt  to  induce  him  to 
make  such  promise  and  to  enter  into  Euch  an 
arrangement. 

Now,  whicheverofthesa  gentlemen  may  have 
loat  his  memory,  and  found  jn  lien  of  the  truth 
.  the  vision  which  issues  ftom  the  Ivory  Gate — 
though  who  can  hesitate  to  choose  between  the 
words  of  a  gallant  soldier  and  the  pettifog^ng 
of  a  political  tnclfster?— is  wholly  immatenal, 
so  far  as  tJie  charge  against  the  President  is 
concerned.  That  charge  is.  that  the  President 
did  attempt  to  prevent  the  due  execution  of  the 
tenure-of  oEBce  law  by  entangling  the  General 
in  the  arrangement  j  and  unless  both  thePres- 
ident  and  the  General  have  lost  their  memory 
and  mistaken  the  truth  with  regard  to  the 
promises  with  each  other,  then  this  charge  is 
made  out.  In  short,  if  rather  of  these  gentle- 
men has  correctly  stated  these  facts  of  at- 
tempting the  obatraction  of  the  law  the  Presi- 
dent has  been  guilty  of  violating  the  law  and 
o{  ntisprieion  of  official  perjury. 

But,  again,  the.President  alleges  his  right  to 
violate  the  act  regulating  the  tenure  of  certain 
civil  offices,  because,  he  says,  the  same  was 
inoperative  and  void  as  being  in  violation  of 
the  Constitution  of  the  United  States.  Does 
it  lie  in  his  month  to  interpose  this  plea?  He 
had  acted  under  that  law  and  issued  letters  of 
authority,  both  for  the  long  and  short  term,  to 
several  persons  under  it,  and  it  would  hardly 
lie  iu  hjs  mouth  alter  that  to  deny  its  validity 
Qnlesa  he  confessed  himself  gnilty  of  law- 
breaking  by  issuing  such  comraissions. 

Let  US  here  look  at  Andrew  Johnson  accept- 
ing the  oath  "  to  take  care  that  the  laws  be 
faithfully  executed." 

On  the  2d  of  March,  1867,  he  returned  to  the 
Senate  the  "  tenure- of- office  bill" — where  it 
originated  and  had  passed  by  a  majority  of 
more  than  two  thirds — with  reasons  elaborately 
given  why  it  ehould  not  paaa  finally.  Among 
these  was  the  allegation  of  its  unconstitntion- 
ality.  It  passed  by  a  vote  of  85yeaB  to  11  nays. 
In'tbe  House  of  Representatives  it  passed  by 
more  than  atwo-thirasm^ority ;  and  when  tlie 
vote  was  announced  the  Speaker,  as  was  his 
eiistom,  proclaimed  the  vote,  and  declared  in 
tlje language* of  the  Constitutjon,  "that  two- 
thirds  of  each  House  having  voted  for  it,  not- 
withstanding the  objections  of  the  President,  it 
has  become  a  law.'- 

I  am  supposing  that  Andrew  Johnson  was  at 


waiting  to  take  the  oath  of  office, 
as  President  of  the  United  Slates,  "that  he 
would  obey  the  Constitution  and  take  carethat 
the  lawabe  faithfully  executed."  Having  been 
awom  on  the  Holy  Evangels  to  obey  the  Con- 
stitution, and  being  about  to  depart,  he  turns 
to  the  person  administering  the  oath  and  says, 
"  Stop ;  I  have  a  further  oath,  I  do  solemnly 
swear  that  I  will  not  allow  the  act  entitled  'An 
actregulatingthe  tenure  of  certain  civilofficea,' 
just  passed  by  Congress  over  the  presidential 
veto,  to  be  executed ;  but  I  will  prevent  its 
execution  by  virtue  of  my  own  constitutional 

How  shocked  Congress  would  have  been — 
what  rfould  the  conntry  have  said  to  a  scene 
equalled  only  by  the  unparalleled  action  of  this 
same  official,  when  sworn  into  office  on  that 
fatal  5th  day  of  March  which  made  him  the 
successor  of  Abraham  Lincoln  I  Certainly  he 
would  not  have  been  permitted  to  be  inaugu- 
rated as  Vice  President  or  President.  Yet- 
such  in  effect  has  been  his  conduct,  if  not  under 
oath  at  least  with  less  excuse,  since  the  fatal 
day  which  inSicted  him  upon  the  people  of  the 
United  States.  Can  the  President  hope  to 
escape  if  the  fact  of  his  violating  that  law  be 
proved  or  confessed  by  him,  as  has  been  done? 
Can  he  expect  a  sufficient  number  of  his  tryers 
to  pronounce  that  law  unconstitutional  and 
void — those  same  triers  having  passed  upon 
its  validity  upon  several  occasions?  The  act 
was  originally  passed  by  a  vote  of  29  yeas  to 
9  nays. 

Subaequently  the  House  of  Representatives 
passed  the  bill  with  amendments,  which  the 
Senate  disagreed  to,  and  the  bill  was  afterward 
referred  to  a  committee  of  conference  of  the 
two  Houses,  whose  agreement  was  reported  to 
the  Senate  by  the  managers  and  was  adopted 
by  a  vote  of  22  yeas  to  It)  nays. 

After  the  veto,  upon  reconsideration  of  the 
bill  in  the  Senate,  and  after  all  the  arguments 
against  its  validity  were  spread  before  that 
body,  it  passed  by  a  vote  of  85  yeas  to  11  nays, 

The  President  contends  that  by  virtue  of  the 
Constitution  he  had  the  right  to  remove  heads 
of  Departments,  and  cites  alaq;e  number  of 
cases  where  his  predecessor  had  done  so.  It 
must  be  observed  that  all  those  cases  wete  be- 
fore the  passage  of  the  tenure- of-offifie  act, 
March  2,  1867.  Will  the  respon.dent  say  how, 
the  having  done  an  act  when  there  was  no  law 
to  forbid  it  justifies  the  repetition  of  the  same 
act  after  a  law  has  been  passed  expressly  pro- 
hibiting the  same.  It  is  not  the  suspension  or 
removal  of  Mr.  Stanton  tbat  is  complained  of, 
but  the  manner  of  the  suspension.  If  the 
President  thought  he  had  good  reasons  for 
suspending  or  removing  Mr.  Stanton,  and  had 
done  so,  sending  those  reasons  to  the  Senate, 
and  then  obeyed  the  decision  of  the  Senate  in 
their  finding,  there  would  have  been  no  com- 

Slaint  ■■,  but  instead  of  that  he  suspends  him  in 
irect  defiance  of  the  tenure-of  office  law,  and 
then  enters  into  an  aiTangement,  or  attempts 
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todoao,  in  which  he  thought  he  had  succeeded, 
to  pi-event  the  due  esecution  of  the  law  after 
the  decision  of  the  Senate.  And  when  the 
Senate  ordered  him  to  restore  Mr.  Stanton 
he  maltes  a  eecODd  removal  by  virtue  of  what 
he  calls  the  powec  vested  in  him  by  the  Cou- 
stilution. 

The  action  of  the  Senate  on  the  wesHage  of 
the  President,  commanioatiDg  hia  reasone  foe 
the  SHspenaion  of  E,  M.  Stanton,  Secretary  of 
War,  under  the  act  entitled  "  An  act  to  regulate 
the  tenure  of  certain  civil  offices,"  was  as  fol- 

I»  ElECDTlVS  SeSSIO" 
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leosans  given  bj  thePrsBideut  in  his  report  of  Dc- 
eembor  12, 1867,  for  tiie  suspeofioa  from  ike  offico  of 
Secretary  of  War  of  Edwin  M.  Staatnn,  tho  Senato  do 
not  cDucnr  in  such  auspensiou. 

And  the  same  was  duly  certified  to  the  Pres- 
ident, in  the  face  of  which  he,  with  an  impu- 
dence and  brazen  determination  to  usurp  the 
Kiwers  of  the  Senate,  again  removed  Efdwin 
.  Stanton,  and  appointed  Lorenzo  Thotuas 
Secretary  ad  interim  in  his  stead.  The  Sen- 
ate, with  calm  manliness,  rebuked  the  usurper 
by  the  following  resolution : 

Is  Executive  Sesbiod, 
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Whereas  the  Senate  has  received  and  considered 

had  removed  Edwin  M.  ituntoo.  Secretary  of  War, 
and  had  designated  the  Adjutant  General  of  tho 
Army  to  not  as  Seoietory  of  WariuJHiterini.-  There- 

"Eiiohid  bo  the  Smatt  of  the  Uailed  Slalet,  That 
under  tlie  Constitution  and  laws  of  the  United 
Suites  the  President  has  no  power  to  remove  the  JSeo- 
fetary  of  War  and  to  designaM  any  other  oflleer  to 
perform  tho  duties  of  that  ol&ca  ad  interim, 

Yet  he  continued,  him  in  office.  And  now 
this  oSspring  of  assassination  turns  upon  the 
Senate,  who  have  thus  rebuked  bim  in  a  con- 
stitutional manner,  and  bids  them  defiance. 
How  can  he  escape  the  just  vengeance  of  the 
law?  Wretched  man,  standing  at  bay,  sur< 
rofluiied  by  a  cordon  of  living  men,  each  with 
the  ax  of  an  executioner  nplifted  for  his  just 
punishment.  Every  Senator  now  trying  him, 
except  such  as  had  already  adopted  bis  pQlIcy, 
voted  for  this  same  resolution,  pronouncing 
bis  solemn  doom.  Will  any  one  of  them  vote 
lor  his  acquittal  on  the  ground  of  its  uncon- 
stitutionality? I  know  that  Senators  would 
venture  to  do  any  necessary  act  if  indorsed  by 
an  honest  conscience  of  an  enlightened  pub- 
lic opinion;  but  neither  for  the  sake  of  the 
President  nor  of  any  one  else  would  one  of 
them  Bulfer  himself  to  be  tortured  on  the  gib- 
bet of  everlasting  obloquy  How  long  and 
dark  would  be  the  track  of  mfamywhicb  must 
mark  his  name,  and  that  of  his  posterity! 
Nothing  is  therefore  more  certain  than  that-  it 
reijuirea  no  gift  of  prophecy  to  predict  the  fate 
of  this  unhappy  victim. 

I  have  now  discussed  but  one  of  the  nomer- 
ong  articles,  all  of  which  I  believe  to  be  full; 


sustained,  and  few  of  the  almost  innumerable 
offenses  charged  to  this  wayward,  unhappy 
official.  I  have  alluded  to  two  or  three  otherg 
which  I  could  have  wished  to  have  had  time  to 
present  and  discuss,  not  for  the  sake  of  pun- 
ishment, but  for  the  benefit  of  the  country. 
One  ot  these  was  an  article  charging  the  Pres- 
ident with  QBnrping  the  legislative  power  of  the 
nation,  and  atlenipting  still  his  usurpations. 

With  regard  to  usurpation,  one  single  word 
will  explain  my  moaning.  A  civil  war  of 
gigantic  proportions,  covering  sufficient  terri- 
tory to  constitute  many  States  and  nations, 
broke  out,  and  embraced  more  than  ten  mil- 
lions of  men,  who  formed  an  independent  gov- 
ernment, called  the  Confederate  States  of 
America.  They  rose  to  the  dignity  of  an  in- 
dependent belligerent,  and  were  so  acknowl- 
edged by  all  civilized  nations,  as  welt  as  1^ 
ourselves.  After  expensive  and  bloody  strifti 
weeon<juered  them,  and  they  submitted  to  our 
arms.  By  the  law  of  nations,  well  understood 
and  undisputed,  the  conijuerors  in  tbis  unjust 
war  had  the  right  to  deal  with  the  vanquished 
as  to  them  might  seem  good,  subject  only  to 
the  laws  of  humanity,  fhey  had  a  right  to 
confiscate  their  property  to  the  eatent  of  in- 
demnifying themselves  and  their  citizens ;  to 
annex  them  to  the  victorious  nation,  and  pass 
just  such  lawB  for  their  government  as  they 
might  think  proper. 

This  doctrine  is  as  old  as  Orotiua,  and  aa 
fresh  aa  the  Dorr  rebellion.  Neither  tiie  Presi- 
dent nor  the  judiciary  had  any  right  to  interfere- 
to  dictate  any  terms,  or  to  aid  in  reconstruc- 
tion further  than  they  were  directed  by  the 
sovereisfn power.  That  sovereign  powerm  this 
Republic  IS  the  Congress  of  theUuiud  States. 
Whoever,  besides  Congress,  nndertakes  to  cre- 
ate new  States  or  to  rebuild  old  ones,  and  fix 
the  condition  of  their  citizenship  and  union, 
usurps  powers  which  do  not  belong  to  bim,  and 
is  dangerous  or  not  dangprous,  according  to  the 
extent  of  his  power  and  his  pretensions.  An- 
drew Johnson  did  usurp  the  legislative  power 
of  the  nation  by  building  new  States,  and  re- 
constructins,  aa  far  as  in  him  lay,  this  empire. 
He  directed  the  defunct  States  to  come  torUi 
and  live  by  virtue  of  his  breathing  into  their 
nostrils  the  breath  of  life.  Ha  directed  them 
what  constitutions  to  form,  and  fixed  the  qnali- 
fications  of  electors  and  of  office-holders.  He 
directed  them  to  send  forward  members  to 
each  branch  of  Congress,  and  to  aid  him  in 
representing  the  nation.  When  Congress  passed 
a  law  declaring  all  these  doings  unconstitu- 
tional and  fixed  a  mode  for  the  admission  of 
this  new  territory  into  the  nation  he  proclaimed 
it  unconstitutional,  itnd  advised  the  people  not 
to  submit  to  it  nor  to  obey  the  commands  of 
Congress.  I  have  not  tiilie  to  enumerate  the 
particularactswhich  constitute  his  high-handed 
usurpations.  Suffice  it  to  say  that  he  seized 
all  the  powers  of  the  Government  within  these 
States,  and,  had  he  been  permitted,  would  have 
become  their  absolute  ruler.    This  he  perse- 
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vered  ia  attempting  notwithstanding  Congress 
declared  more  thau  once  ali  tlie  governments 
which  he  thua  created  to  be  void  and  of  none 
effect. 

But  I  promised  to  be  brief,  and  must  abide 
bjthepromiae,  although  I  should  like  the  judg- 
ment of  the  Seoate  upon  this,  to  me,  seeming 
vital  phase  and  real  purpose  of  all  his  tnisde- 
meanors.  To  me  this  seems  a  sublime  spec- 
tacle. A  nation,  not  free,  but  as  nearly  ap- 
proaching it  as  human  institutions  will  permit 
of,  consisting  of  thirty  millions  of  people,  had 
fallen  into  conflict,  which  among  other  people 
always  ends  in  anarchy  or  despotism,  and  had 
laid  down  their  arms,  lie  mutineers  submitting 
to  the  conquerors.  The  laws  were  about  to 
regain  their  accustomed  swaj,  and  again  to 
govern  the  nation  bythepanishraent  of  treason 
and  therewardof  virtue.  Her  old  institutions 
were  about  to  be  reinstated  so  far  as  they  were 
applicable,  according  to  the  judgment  of  the 
conquerors.  Then  one  of  their  inferior  ser- 
vants, instigated  by  unholy  ambition,  sought 
to  seize  a  portion  of  the  territory  according  to 
the  fashion  of  neighboring  anarchies,  and  to 
convert  a  land  of  freedom  into  a  land  of  slaves. 
This  people  spumed  the  traitors,  and  have  put 
the  chief  of  them  upon  his  trial,  and  demand 
judgment  upon  his  misconduct.  He  will  be 
condemned,  and  his  sentence  inflicted  without 
turmoil,  tumult,  or  bloodshed,  and  the  nation 
will  continue  its  accustomed  course  of  freedom 
and  prosperity  without  the  shedding  any  further 
of  human  blood  and  with  a  milder  punishment 
than  the  world  has  been  accustomed  to  see,  or 
perhaps  than  ought  now  to  be  inflicted. 

Now,  even  if  the  pretext  of  the  President 
were  true  and  not  a  mere  subterfuge  to  justify 
the  chief  act  of  violation  with  which  he  stands 
charged,  still  that  would  be  such  an  abuse  of 
the  patronage  of  the  Government  as  would 
demand  his  impeachment  for  a  high  misde- 
meanor. Let  us  again.for  a  moment  examine 
,  into  some  of  the-  circumstances  of  that  act. 
Mr.  Stanton  was  appointed  Secretary  of  War 
by  Mr.  Lincoln  in  1862,  and  continued  to  hold 
under  Mr.  Johnson^  which,  by  all  usase,  is 
considered  a  reappointment.  Was  he  a  faith- 
ful officer,  or  was  he  removed  for  corcuptpui"- 
Soses  ?  After  the  death  of  Mr.  Lincoln,  An- 
_  rew  Johnson  had  changed  his  whole  code  of 
politics  and  policy,  and  instead  of  obeying  the 
will  of  those  who  put  him  into  power  be  de- 
termined to  create  a  party  for  himself  to  carry 
out  his  own  ambitious  purposes.  For  every 
honest  purpose  of  Government,  and  for  every 
honest  purpose  for  which  Mr,  Stanton  was  ap- 
pointed by  Mr.  Lincoln,  where  could  a  better 
man  be  found?  None  ever  organized  an  army 
of  a  million  of  men  and  provided  for  its  sub- 
sistence and  efficient  action  more  rapidly  than 
Mr.  Stanton  and  his  predecessor. 

It  might,  with  more  propriety,  be  said  of  this 
officer  than  of  the  celebrated  Frenchman,  that 
he  "organized  victory."  He  raised  and  by 
big  requisitions  distributed  more  than  a  billion 


dollars  annually,  without  ever  having  been 
chargpd  or  suspected  with  the  malappcopria- 
tion  of  a  single  dollar;  and  when  victory 
crowned  his  eflbrts  he  disbanded  that  immense 
Army  as  quietlyand  peacefully  as  if  it  had  been 
a  summer  parade.  He  would  not,  I  suppose, 
adopt  the  personal  views  of  the  President: 
and  for  this  he  was  suspended  until  restored 
by  the  emphatic  verdict  of  the  Senate.  Now, 
if  we  are  right  in  our  narrative  of  the  conduct 
of  these  parties  and  the  motives  of  the  Presi- 
dent, the  very  effort  at  removal  was  a  high- 
handed usurpation  as  well  as  a  corrupt  misde- 
meanor for  which  of  itself  he  ought  to  be  im- 
peached and  thrown  from  the  place  he  was 
abusing.  But  he  says  that  he  did  not  remove 
Mr.  Stanton  for  the  purpose  of  defeating  the 
tenure- of-office  law.  Then  he  forgot  the  truth 
in  his  controversy  with  the  General  of  the 
Army.  And  because  the  General  did  not  aid 
him,  and  finally  admit  that  he  had  agreed  to 
aid  him  in  resisting  that  law,  he  railed  npoa 
him  like  a  very  drab. 

The  counsel  for  the  respondent  allege  that 
no  removal  of  Mr.  Stanton  ever  took  place, 
and  that  therefore  the  sixth  section  of  the  act 
was-not  violated.  They  admit  that  there  was 
an  order  of  removal  and  a  reeision  of  his  com- 
mission; but  as  hedidnotobeyit,  they  say  it  was 
no  removal.  That  suggests  the  old  sayingthat 
it  used  to  be  thought  that  "  when  the  brains 
were  out  the  man  was  dead."  That  idea  ia 
proved  by  learned  counsel  to  be  absolutely 
fallacious.  The  br^n  of  Mr.  Stanton's  com- 
mission was  taken  out  by  the  order  of  rem  oval — 
the  reeision  of  his  eommisaion — and  his  head 
was  absolutely  cut  off  by  that  gallant  soldier, 
General  Thomas,  the  night  after  the  masque- 
rade. And  yet,  according  to  the  learned  and 
delicate  counsel,  until  the  mortal  remains, 
everything  which  could  putrify,  was  shoveled 
out  and  hauled  into  the  muck-yard  there  was 
no  removal.  But  it  is  said  that  this  took  place 
merely  as  an  experiment  to  make  a  judicial  . 
case.  Now,  suppose  there  is  anyboay  who, 
with  the  facts  betbre  him,  can  believe  that  this 
was  not  an  afterthought,  let  us  see  if  that  pal- 
liates the  offense. 

Th^  President  is  sworn  to  take  care  that  the 
laws  be  faithfully  executed.  In  what  part  of 
the  Constitution  or  laws  does  he  And  it  to  be 
•bis  duly  to  search  out  for  defective  laws  that 
stand  recorded  upon  the  statutes  in  order  that 
he  may  advise  their  infraction?  Who  was 
aggrieved  by  the  tenure -of- office  bill  that  ha 
was  authorized  to  use  the  name  and  the  funds 
of  the  Government  to  relieve?  Will  he  be  so 
good  as  to  tell  us  by  what  authority  he  became 
the  obstructor  of  an  unrepealeilaw  instead  of 
its  executor,  especially  a  law  whose  constitu- 
tionality he  had  twice  tested?  If  there  were 
nothing  else  than  his  own  statement  he  de- 
serves the  contempt  of  the  American  people, 
and  the  punishment  of  its  highest  tribunal.  If 
he  were  not  willing  to  execute  the  laws  passed 
by  the  American  Congress  and  unrepealed,  . 
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let  him  resign  the  office  which  was  thrown 
upon  him  by  a  horrible  convulsion  and  retire 
to  hla  viiiage  obacuritj.  Let  him  not  be  bo  , 
swollen  by  pride  and  arrogance,  which  sprang 
from  the  deep  misfortune  of  his  country,  as  to 
attempt  an  entire  revolution  of  its  internal 
machinery,  and  the  disgrace  of  the  trnsted 
servants  of  bis  lamented  predecessor. 

The  gentleman  [Mr,  Groesbeck]  in  his  pero- 
ration on  Saturday  implored  the  sympathy  of 
the  Senate  with  all  the  elegance  and  pathos  of 
a  Roman  Senator  pleading  for  virtue  ;  and  it  is 
to  be  feared  that  his  grace  and  eloquence  turned 
the  attention  of  the  Senate  upon  the  orator 
rather  than  upon  the  accused.  Hud  be  been 
pleading  for  innocence  his  great  powers  would 
nave  been  well  eierted.  Had  he  been  aj^aing 
with  equal  eloquence  before  a  Roman  Senate 
for  sueb  a  delinquent,  and  Cato,  the  Censor, 
had  been  o'ne  of  the  Judges,  his  client  would 
have  soon  found  himself  in  the  stocks  in  the 
middle  of  the  fotum  instead  of  receiving  the 
sympathy  of  a  virtuousand  patriotic  audience. 

[Mr.  Manager  Stevens  read  a  portion  of 
his  argument  standing  at  the  Secretary's  desk; 
but  after  proceeding  a  few  minutes,  being  too 
feeble  to  stand,  obtained  permission  to  take  a 
seat,  and  having  read  nearly  half  au  hourfrom 
a  chair  until  his  voice  became  almost  too  weak 
to  be  he»rd,  handed  over  his  manuscript  to  Mr. 
Manager  Butler,  who  concluded  the  reading.] 

Hon.  THOMAS  WILLIAMS,  one  of  the 
Managers  on  behalf  of  the  House  of  liepre- 
sentatives,  nest  addressed  the  Senate  as  fol- 

Mr.  pRBSIDESr  ANB  SSNiTOBS  OF  THE  UhI- 

TBD  States;  Not  unused  to  the  conflicts  of 
the  forum  I  appear  in  your  presence  to-day 
in  obedience  to  the  command  of  the  Represent- 
atives of  the  American  people,  under  a  sense 
of  responsibility  which  I  have  never  felt  before. 
Tbisaugust  tribunal  whose  judges  are  the  elect 
of  mighty  provinces— the  presence  at  your  bar 
of  the  Representatives  of  a  domiuu  that  rivals 
io^xtent  the  dominion  of  tbeCseears,  andof  a 
civiUzation  that  transcends  any  that  the  world 
has  ever  seen,  to  demand  judgment  upon  the 
high  delinquent  whom  they  have  arraigned  in 
the  name  of  the  American  people  for  high 
crimes  an^  misdemeanors  against  the  State, 
the  dignity  of  the  delinquent  himself,  a  king 
in  everything  but  the  name  and  paraphernalia 
and  inheritance  of  royalty,  these  crowded  gal- 
leries, and,  more  than  all,  that  greater  world 
outside  which  stands  on  tiptoe  as  it  strains  its 
ears  to  catch  from  the  electric  messenger  the 
flrsttidings  of  a  verdict  which  is  either  tosend 
a  thrill  of  joy  through  an  afBicted  laud,  or  to 
rack  it  anew  with  the  throes  of  anarchy  and 
the  convulsions  of  desp^r,  all  remind  me  of 
the  collossal  proportions  of  the  issue  you  are 
assembled  to  try.  I  cannot  but  remember, 
too,  that  the  scene  before  me  is  without  ex- 
ample or  parallel  in  human  history.  Kines,  it  Is 
lrue,havebeenuncrowned,androyalheaaahave 
C.  L— 43. 


fallen  upon  the  scaffold ;  but  in  two  single  in- 
stances only,  as  I  think,  have  the  formalities  of 
law  been  ostensibly  invoked  to  give  a  coloring 
of  orderand  of  justice  to  the  bloody  tragedy.  It 
is  only  in  this  freelandthata  constitutional  tri' 
bnnal  has  been  charged  for  the  first  time  with 
the  sublime  task  of  vindicating  an  outraged 
law  agajnst  the  highest  of  its  ministers,  and 
passing  judgment  upon  the  question  whether 
the  ruler  of  a  nation  shall  be  stripped,  under 
the  law  and  without  shock  or  violence,  of  the 
power  which  he  has  abused. 

This  great  occasion  was  not  sought  by  ns. 
The  world  will  bearthe  Representatives  of  the 
people  witness  that  tbey  have  not  come  here 
for  bght  and  transient  causes,  but  for  the  reason 
only  that  this  issue  has  been  forced  upoii  them 
by  a  long  series  of  bold  assumptions  of  power 
on  the  part  of  the  Executive,  following  each 
other  with  almost  the  blazing  and  blindinK 
continuity  of  the  lightning  of  the  tropics,  and 
culminating  at  last  in  a  mortal  challenge,  which 
in  the  defense  of  their  constitutional  power 
as  a  branch  of  the  American  Congress,  and  as 
faithful  sentinels  over  the  liberties  of  the  peo- 
ple, it  was  impossible  for  them  to  decline. 
With  the  first,  open  deSance  of  the  legislative 
will  they  were  left,  of  course,  with  no  alterna- 
tive but  to  abdicate  their  rule  or  to  vindicate 
their  right  to  make  the  law  and  see  that  it  was 
obeyed.  To  this  imperious  necessity  the  peo- 
ple, in  whose  name  they  speak — a  branch  of 
that  race  whose  quick  sensibility  to  publio 
danger  has  ever  kept  a  sleepless  vigil  over  its 
liberties — have  yielded  at  last  with  a  reluc- 
tance which  nothing  but  the  weariness  of  civil 
strife,  the  natural  longing  for  repose,  the  ap- 

Erehensive  sense  that  it  was  "better,  per- 
aps,  to  bear  the  ills  we  had  than  fly  to  others 
that  we  knew  not  of" — the  reflection  that  thia 
Administration  must  have  an  end,  and  above 
all,  perhaps,  the  delusive  hope  that  its  law- 
deling  head  himself  would  ultimately  submit 
to  a  necessity  which  was  as  strong  as  fate, 
could  have  brought  about,  or  would  have,  per- 
haps, excused.  He  has  misunderstood  their 
reasons,  as  his  counsel  show  that  they  do  now, 
mistaken  their  temper,  and  presumed  upon 
their  forbearance.  He  has  foi^otten  that  there 
was  a  point  at  which  the  confict  must  end  in 
the  shock  of  two  opposingforces,  and  the  over- 
throw of  one  or  other  of  the  antagonistic  ele- 
ments. It  was  necessary,  perhaps,  in  the  order 
of  Providence  that  he  should  reach  that  point 
by  striking  such  a  blow  at  the  public  liberties 
as  should  awaken  the  people  as  with  an  earth- 
quake shock  to  the  consciousness  that  the 
toleration  of  usarpation  brings  no  security  to 
nations. 

To  show,  however,  how  much  they  have 
borne  and  forborne,  perhaps  forgiven,  for  the 
sake  of  peace,  and  how  much  they  now  pass 
over  for  the  sake  of  a  speedy  solution  of  the 
impending  trouble  which  has  impeded  the  on- 
ward and  upward  movement  of  this  great  Gov- 
ernment, and  spread  confusion  and  disorder 
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through  manf  of  its  Departments,  and  what, 
moreover,  is  the  true  import  and  significance 
of  the  acta  for  which  the  President  is  now 
.  arraigned,  I  must  be  allowed,  with  jour  indul- 
gence, to  take  up  for  a  moment  the  key  which 
18  rec[uired  to  unlock  the  mysteries  of  the  posi- 
tion. The  man  who  supposes  that  this  is  bat 
a  question  of  the  removal  of  an  obnoxious 
officer,  a  mere  privats  quarrel  between  two 
belligerents  at  the  other  end  of  the  avenue, 
wherein  it  is  of  no  great  national  consequence 
which  of  the  opposing  parties  shall  prevail, 
has  no  adequate  apprehension  of  the  gravity 
of  the  case,  and  greatly  disparages  the  position 
and  the  motives  of  the  high  accusers.  The 
House  of  Representatives  espouses  no  man's 
quarrel,  however  considerable  he  may  be.  It 
has  but  singled  out  from  many  others  of  equal 
weight  the  facts  now  charged,  as  facts  for  the 
most  part  of  recent  occurrence,  of  great  noto- 
riety, and  of  easy  proof,  by  way  of  testing  a 
much  greater  question  without  loss  of  time. 
The  issue  here  is  between  two  ralghtjer  antag- 
onists, one  the  Chief  Esecutive  Magistrate  of 
this  nation  and  the  other  the  people  of  the 
United  States,  for  whom  the  Secretary  of  War 
now  holds  almost  the  only  strong  position 
of  which  they  have  not  been  dispossessed.  It 
is  hnt  a  renewal  on  American  soil  of  the  old 
battle  between  the  royal  prerogative  and  the 
privileges  of  the  Commons,  whicb  was  closed 
in  England  with  the  reigns  of  the  Stuarts — a 
sfruggle  for  the  mastery  between  a  temporary 
Executive  and  the  legislative  power  of  a  free 
State  over  the  most  momentous  question  that 
has  ever  challenged  the  attention  of  a  people. 
The  counsel  for  the  President,  reflectiug,  of 
course,  the  views  of  their  employer,  would  have 
you  to  believe  that  the  removal  of  a  depart- 
mental head  is  an.afiairof  State  too  small  to  be 
worthy  of  such  an  avenger  as  this  which  we  pro- 
pose Standing  alone,  stripped  of  all  the  at- 
tendant circumstances  that  explain  the  act  and 
show  the  deadly  animus  by  which  it  was  in- 
spired it  13  not  improbable  that  there  are  some 
who  might  have  been  induced  to  think,  with 
them  that  a  remedy  so  extreme  as  this 
more  than  adequate.  It  is  only  under  the  light 
shed  upon  the  particular  issue  by  antecedent 
facts  which  have  now  passed  into  history  that 
the  giant  proportions  of  this  iontroversy  can 
be  fully  seen,  if  they  are  not  made  sufficiently 
apparent  now  by  the  defiant  tone  of  the  Presi- 
dent and  the  formidable  pretensions  set  up  by 
bim  in  bis  thoughtfully  considered  and  pain 
fully  elaborated  plea. 

The  not  irrelevant  question  '■Who  is  An 
drew  Johnson?"  has  been  asked  by  one  of 
his  counsel,  as  it  has  oft^n  been  by  himself, 
and  answered  in  the  same  way,  by  shi 
ing  who  he  wtw  and  what  he  bad  done  before 
the  people  of  the  loyal  States  so  geueri 
intrusted  him  with  that  contingent  power  v 
was  made  absolute  only  for  the  advantage  of 
defeated  and  discomforted  treason  by  the  mur- 
derous pistol  of  an  assassin.     I  will  not  stop 


w  to  inquireasto  scenes  enacted  on  this  floor 
eloquently  rehearsed  by  the  counsel  for  the 
iPresident,  with  two  pictures  of  so  opposite  a 
character  before  me,  or  even  to  inquire  wbether 
isistance  to  the  hegira  of  the  southern  Sen- 
ators was  not  merely  a  question,  himself  being 
the  witness,  as  to  the  propriety  and  wisdom  of 
such  a  step  at  that  particular  time.   The  oppor- 
tunity occurs  just  here  to  answer  it  aait  isput, 
byabowingwhoAndrewJobusonjs,  andwhathe 
hasbeensmee  the  unhappy  hour  of  thatimprovi- 
dentandunreflectinggilt. -Efteu/guanfummjrfa- 
tusabillol  Alas,  howchanged,howfallenfrom 
that  high  estate  that  won  ftr  him  the  support 
of  a  too  coi)^d ing  people  1     Would  that  it  could 
have  been  said  of  him  as  of  that  apostate  spirit 
was  hurled  in  hideous  ruin  and  comous- 
down  from  Heaven's  crystal  battlements, 
even  in  his  fall  he  "had  notyet  lost  all  hia 
original  brightness  nor  appeared  less  than  Arcb- 
'cl  ruined." 

.he  master-key  to  the  whole  history  of  his 
administration,  which  has  involved  not  a  mere 
harmless  difference  of  opinion,  as  one  of  his 
counsel  seems  to  think,  on  a  question  where 
gentlemen  might  afford  to  disagree  without  a 
quarrel,  but  one  long  and  unseemly  struggle  by 
the  Executive  against  the  legislative  power,  is 
to  be  found  in  the  feet  of  an  ear^  and  persist- 
ent puipose  of  forcing  the  rebel  States  into  the 
IJnion  oy  means  of  his  executive  authority,  in 
the  interests  of  the  men  who  had  lifted  their 

Earrlcidal  hands  against  it,  on  terms  dictated 
y  himself,  and  in  deSance  of  the  will  of  the 
loyal  people  of  the  United  States  as  declared 
through  their  Representatives.  To  accomplish 
this  object,  howmuchhaahe  not  done  ana  how 
much  has  along-suffering  people  not  i)assed 
over  without  punishment  and  almost  without 
rebuke?  Let  history,  let  your  public  records, 
which  are  the  only  authentic  materials  of  his' 
tory,  answer,  and  they  will  say  that— 

For  this,  instead  of  convening  the  Congress 
in  the  most  momentous  crisis  of  the  State, 
he  had  issued  bis  royal  proclamations  for  the 
assembling  of  conventions  and  the  erection  of 
State  governments,  prescribing  the  qualifica- 
tions of  the  voters,  and  settling  the  conditions 
of  their  admission  into  the  Union, 

For  this  he  had  created  offices  unknown  to 
the  law,  and  filled  them  with  men  notoriously 
disqualified  hj  law,  at  salaries  fixed  by  his  own 
mere  will. 

For  this  he  had  paid  those  officers  in  con- 
temptuous disreguard  of  law,  and  paid  them, 
too,  out  of  the  contingent  fund  of  one  of  the 
Departments  of  the  Government. 

For  this  he  had  supplied  the  expenses  of 
his  new  governments  by  turning  over  to  them 
the  spoils  of  the  dead  confederacy,  and  author- 
izing his  satraps  to  levy  taxes  from  the  con- 
quered people. 

For  this  ho  bad  passed  away  unnumbered 
millions  of  the  public  property  to  rebel  rail- 
road companies  without  consideration,  or  sold 
it  to  them,  in  clear  violation  of  law,  on  long 
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credits,  at  a  valuation  of  his  own  and  without 
any  security  whatever. 

For  tliishehad  stripped  the  Bureau  of  Freed- 
men  and  Refugees  of  its  munificent  endow- 
ment, by  teariug  from  it  the  lands  appropriated 
by  Congress  to  the  loyal  wards  of  the  Republic, 
and  reatoriug  to  the  rebels  their  justly  forfeited 
estates  after  the  same  bad  been  vested  by 
law  in  the  Government  of  tbe  United  States. 

For  this  be  had  invaded  with  a  ruthless  hand 


rebels  by  ordering  the  restoration  of  the  pro- 
ceeds of  sales  of  captured  and  abandoned 
property  which  had  been  placed  ia-ita  custody 

For  this  he  had  grossly  abused  the  pardoning 
power  conferred  on  him  by  the  Constitution 
in  releasing  the  most  active  and  formidable  of 
the  leaders  of  the  rebellion  withaview  to  their 
service  in  the  furtherance  of  his  policy,  and 
even  delegated  that  power  for  the  same  objects 
to  men  who  wera  indebted  to  its  exercise  for 
their  own  escape  from  punishment. 

For  this  he  had  obstructed  the  course  of 
public  justice  not  only  by  refiising  to  enforce 
the  laws  enacted  for  the  suppression  of  the  re- 
bellion and  the  punishment  of  treason,  hot  by 
going  into  the  courts  and  turning  the  greatest 
of  the  public  malefactors  loose,  and  sucrender- 
iug  all  control  over  them  bj  the  restoration  of 

For  this  he  had  abused  the  appointing  power 
by  the  removal  on  system  of  meritorious  pub- 
lic officers  for  no  other  reason  than  because 
they  would  not  assist  him  in  his  attempt  to 
overthrow  the  Constitution  and  usurp  the  legis- 
lative power  of  the  Government. 

For  this  he  had  invaded  the  rightful  privi- 
leges of  the  Senate  by  refusing  to  send  in 
nominations  of  officers  appointed  by  him  dur- 
ing the  recess  of  that  body,  and  after  their 
acQournment  reappointing  others  who  had 
been  rejected  by  them  as  unfit  for  the  places 
for  which  they  had  been  appointed. 

^I'or  thishehad  broken  the  privileges  of,  and 
insulted  the  Congress  of  the  tfnited  States  by 
instructing  them  that  the  work  of 


but  only  (*  register  his  will  by  throwing  open 
their  doors  to  such  claimants  as  might  come 
there  with  commissions  from  his  pretended 
governments,  that  were  substantially  his  own. 

For  this,  on  their  refusal  to  obey  his  im- 
perial rescript,  he  had  arraigned  them  publicly 
as  a  revolutionary  assembly  and  not  a  Con- 
gress, without  the  power  to  legislate  for  the 
States  excluded,  and  as  "  traitors,  at  the  other 
end  of  the  linp,"  in  actual  rebellion  against 
the  people  they  had  subdued. 

For  this  he  had  grossly  abused  the 
power,  by  disapproving  every  important  n 
nre  of  legislation  that  concerned  the  rebel 
States,  in  accordance  with  his  public  decla- 
ration that  he  would  veto  all  the  measures  of 


the  law-making  power  whenever  they  came 

For  this  he  had  deliberately  and  eonfessedlv 
exercised  a  dispensing  power  over  the  test-oath 
law,  by  appointing  notorious  rebels  to  import- 
ant places  in  the  revenue  service,  on  the 
avowed  ground  that  the  policy  of  Congress,  in 
that  regard,  was  not  in  accordance  with  his  ' 
opinions. 

For  this  he  had  obstructed  the  settlement 
of  the  nation,  by  exerting  all  his  influence  to 
prevent  the  people  of  the  rebel  States  from 
accepting  the  constitutional  amendment  or 
organizing  under  the  laws  of  Congress,  and  im- 
pressing them  with  the  opinion  that  Congress 
was  blood  thirsty  and  implacable,  and  that 
their  only  refuge  was  with  him. 

For  this  he  had  brought  the  patronage  of 
his  office  into  conflict  with  the  freedom  of  elec- 
tions, by  allowing  and  encouraging  his  official 
retainers  to  travel  over  the  country,  attending 
political  conventions  and  addressing  the  peo- 
ple in  support  of  his  policy. 

For  this,  if  he  did  not  enact 'the  part  of  a 
Cromwell,  by  striding  into  theHalls  of  the  Rep- 
resentatives of  the  people  and  saying  to  one 
man,  "  Youareabypocrite;"  to  another,  "Yon 
are  a  whoremonger;"  to  a  third,  "Yon  are 
an  adulterer;"  and  to  the  whole,  "You  are  no 
longer  a,  Parliament;"  he  had  rehearsed  the 
same  part  sabstantiall^  outside,  by  traveling 
over  the  country,  and,  in  indecent  harangnes, 
assailing  the  conduct  aod  impeaching  the  mo- 
tives of  its  Congress,  inculcating  disobedience 
to  its  authority  by  endeavoring  to  bring  it  into 
disrepute,  declaring  publicly  of  one  of  its  mem- 
bers that  he  was  a  traitor,  of  another  that  he 
was  an  assassin,  and  of  the  whole  that  they 
were  no  longer  a  Congress. 

For  this,  in  addition  to  the  oppression  and 
bloodshed  that  had  everywhere  resulted  from 
his  known  partiality  for  traitors,  he  had  winke^ 
at,  if  not  encouraged,  the  murder  of  loyal  eit* 
izens  in  New  Orleans  by  a  confederate  mob  by 
holding  correspondence  with  its  leaders,  de- 
nouncing the  exercise  of  the  right  of  a  polit- 
ical convention  to  assemble  peacefully  in  that 
city  as  an  act  of  treason  proper  to  be  sup- 
pressed by  violence,  and  commanding  theraU- 
itary  to  assist,  instead  of  preventing,  the  exe- 
cution of  the  avowed  purpose  of  dispersing 

For  this,  it  is  not  too  much  to  say,  in  view 
of  the  wrong  and  outrage  and  the  cry  of  suffer- 
ingthat  have  come  up  tons  upon  every  southern 
breeze,  that  he  had  in  effect  reopened  the  war, 
iuaugurated  anarchy,  turned  loose  once  more 
•-  devil  of  baffled  treason  and  un- 


chains, ordained  rapine  and  murder  from  the 
Potomac  to  the  Gulf,  and  deluged  the  streets 
of  Memphis  as  well  as  of  New  Orleans,  and 
the  green  fields  of  the  South,  already  dotted 
with  so  many  patriot  graves,  with  the  blood  of 
martyred  citizeaa. 
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And  because  for  all  he  has  not  been  called 
to  tender  an  account,  for  the  reasons  th^Ltbave 
been  alrcadv  named,  it  is  noir  assumed  and 
argued  by  bm  counsel  that  he  stands  acquitted 
by  a  judgment  which  disappcoves  its  truth, 
although  it  rests  for  the  most  part  on  record  evi- 
dence, importing  that  "absolute  verity''  which 
is,  of  course,  not  open  to  dispute.  This  ex- 
traordinary assumption  is  but  another  instance 
of  that  incorrigible  blindness  on  the  part  of 
the  President  in  regard  to  the  feelings  and 
motives  of  Congress  that  has  helped  to  hurry 
hica  into  his  present  humiliating  predicament 
as  a  criminal  at  your  bar. 

But  all  these  things  were  not  enough.  It 
wanted  one  drop  more  to  make  the  cup  of  for- 
bearance overflow— one  other  act  that  should 
reach  the  sensorium  of  the  nation,  and  n^ke 
even  tbose  who  might  bestow  to  comprehend  a 
principle,  tounderstandthatfartherforbeurance 
was  ruin  tons  a!l{  and  that  act  was  done  in  the 
attempt  to  seize  by  force  or  sWatagem  on  that 
Department  of  the  Government  through  which 
itsarmies  were  controlled.  It  was  but  a  logical 
sequence  of  what  had  gone  before — the  last  of 
a  series  of  usurpations,  all  looking  to  the  same 
great  object.  It  did  not  rise,,  perhaps,  be- 
yond theheight  of  many  of  thecrimes  by  which 
!t  was  ushered  in.  But  its  meaning  could  not 
be  mistaken.  It  was  an  act  that  smote  upon 
theneryeofthenationinsucha  way  as  to  render 
it  impossible  that  it  could  he  either  concealed, 
disparaged,  or  excused,  as  were  the  mufSed 
blows  of  the  plok-ax  that  had  been  so  long 
silently  undermining  the  baationsof  the  Repub- 
lic. It  has  been  heard  and  felt  through  all  our 
wide  domain  like  the  reverberation  of  the  guns 
that  opened  their  iron  throats  upon  onr  fl^g  at 
Sumter;  audit  has  stirred  the  loyal  heart  of  the 
people  again  with  the  electric  power  that  lifted 
it  to  the  height  of  the  sublim est  issue  that  ever 
led  a  martyr  to  the  stake  or  a  patriot  to  the 
Rattle-Geld.  That  people  ishere  to-day,  through 
its  Representatives  on  your  floor  and  in  your 
galleries,  in  the  persons  alike  of  the  veterans 
who  have  been  scarred  by  the  iron  hail  of  battle, 
and  of  the  mothers  and  wives  and  daughters 
of  those  who  have  died  that  the  Republic  might 
live,  as  well  as  of  the  commissioned  expo- 
nents of  thepnblie  will,  to  demand  the  rewards 
of  their  sacrifices  and  the  con  summation  of  their 
triumph  in  the  award  of  a  nation's  justice  upon 
this  high  offender. 

And  now  us  to  the  immediate  issue,  which  I 
propose  to  discuss  only  in  its  constitutional 
and  legal  aspects. 

The  great  crime  of  Andrew  Johnson,  as  al- 
ready remarked,  running  through  all  his  ad- 
ministration, is  that  he  has  violated  his  oath 
of  office  and  his  constitutional  duties  by  the 
obstruction  and  infraction  of  the  Constitution 
and  the  laws,  and  an  endeavor  to  set  up  his 
own  will  against  that  of  the  law-making  power, 
with.n  viewto  a  settled  and  persistent  purpose 
of  forcing  the  rebel  States  into  Congress  on 
his  own  terms,  in  the  interesta  of  the  tr^tots. 


and  in  defiance  of  the  will  of  the  loyal  people 
of  the  United  States. 

The  specific  offenses  chained  here,  which 
are  but  the  culminating  facts,  and  only  the  last 
of  a  long  secies  of  usurpations,  are  an  unlawful 
attempt  to  remove  the  rightful  Secretary  of 
War  and  to  substitute  in  his  place  a  creature 
of  his  own,  without  the  advice  and  consent  of 
the  Senate,  although  then  in  session  ;  a  con- 
spiracy to  hinder  andprerent  him  from  resum- 
ing or  holding  the  said  office  afler  the  refusal 
of  the  Senate  to  concur  in  his  suspension,  and 
to  seize,  take,  and  possess  the  property  of  the 
United  States  in  said  Department ;  an  attempt 
to  debauch  an  oEBcer  of  the  Array  from  hig 
allegiance  by  inculcating  insubordination  to 
the  law  in  furtherance  of  the  same  object;  the 
attempt  ty  set  aside  the  rightful  authority  of 
Congress  and  to  bring  it  into  public  odium 
and  contempt,  and  to  encourage  resistance  to 
its  laws  by  the  open  and  public  delivery  of 
indecent  harangues,  impeaching  its  acts  and 
purposes  and  full  of  threats  and  menacea 
against  it  and  the  laws  enacted  by  it,  to  the 
great  scandal  and  degradation  of  his  own  high 
office  as  President;  and  the  devising  and  con- 
triving of  nnlawfiil  means  to  prevent  the  exe- 
cution of  the  tenure- of- office.  Army  appropri- 
ation, and  reconstruolJoa  acts  of  March  2, 
1867. 

To  all  of  these  which  relate  to  the  attempted 
removal  of  the  Secretary  of  War  the  answer  is : 

1.  That  the  case  of  Mr.  Stanton  is  not  within 
the  meaning  of  the  first  section  of  the  tenure- 
of-offico  act. 

Seeond.  That  if  it  be,  the  act  is  unconstitu- 
tional and  void  so  &r  as  it  undertakes  to 
abridge  the  power  claimed  by  him  of  "  remov- 
ing at  any  and  all  times  all  executive  officers 
for  causes  to  be  judged  of  by  himself  alone," 
as  well  as  of  suspending  them  indefinitely  at 
his  sovereign  will  and  pleasure  ;  and. 

Third,  That  whether  theact  be  constitutional 
or  otherwise,  it  was  his  right,  as  he  claims  it 
to  have  been  his  purpose,  to  disobey  and  vio- 
late it  with  a  view  to  the  settlement  of  the  ques- 
tion of  its  vaUdity  by  the  judiciary  of  the  Uni- 
ted States. 

And  first,  as  to  the  question  whether  the 
present  Secretary  of  War  was  intended  to  be 
comprehended  within  the  first  section  of  the 
act  referred  to. 

The  defendant  insists  that  he  was  not,  for  the 
reason  that  he  derived  his  commission  from 
Mr.  Lincoln,  and  not  being  removed  on  his 
accession,  continued  bj  reason  thereof  to  hold 
the  office  and  administer  its  duties  at  his  pleas- 
ure only,  without  having  at  any  time  received 
any  appointment  from  himself:  assuming,  as 
I  understand,  either  that  under  the  proviso  to 
the  first  section  of  this  act  the  case  was  not 

Erovided  for,  or  that  by  force  of  ita  express 
mguage,  his  office  was  determined  by  the  ex- 
piration of  the  first  term  of  the  President  who 
appointed  him. 
The  body,  or  enacting claaseof  this  BectioD, 
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i!  office  who  had  been  appointed  thereto  by 
and  with  the  advice  and  consent  of  the  Senate, 
or  who  should  be  thereafter  appointed  to  any 
snch  office,  should  be  entJtled  to  hold  until  a 
Euccessor  is  appointed  in  the  libe  manner. 
-  It  is  clear,  therefore,  that  its  general  abject 
was  to  provide  for  all  cases,  either  then  exist- 
ing or  to  happen  in  the  future. 

It  is  objected,  however,  that  so  much  of  this 
clause  as  refers  to  the  heads  of  Departments  is 
Substantially  repealed  by  the  saving  ciause, 
which  is  in  the  following  wordff; 

"Provided,  That  the  Secretariea  of  Stale,  of  the 
TreasHry.  of  War.  of  the  Navy,  and  of  the  tnWrior, 
the  Foatmaater  Eteneral,  and  th«  Attorney  GenertJ. 
Bh»u  hnM  ihair  offloes  reapeetivBly  for  and  during 
I  President  by  whom  tbey  may  have 


-.. -and  for 

\a  remoral  by  andw 


e  advice  and  oc 


of  tie 

This  proviso  was  the  result  of  a  conference 
on  the  disagreeing  vot«B  on  the  amendment  of 
the  House  striking  out  the  exception  in  tavor 
of  the  heads  of  Departments,  and   was  eug- 

Sested — if  be  may  be  excused  the  egotism — by 
le  individual  who  now  addresses  you,  and  to 
whom,  as  the  mover  and  advocate  of  the 
Bmendment,  was  very  naturally  assigned  the 
duty  of  conducting  the  negotiation  on  the  part 
of  the  House,  for  the  purpose  of  obviating  the 
objection  taken  in  debate  on  this  floor  by  one 
of  the  Senate  managers,  that  the  effect  of  the 
amendment  would  be  to  impose  on  an  incom- 
ing President  a  Cabinet  that  was  not  of  his  own 
selection.  I  may  be  excused  for  speaking  of 
its  actual  history,  because  that  has  been  made 
the  subject  of  comment  by  the  learned  counsel 
who  opened  this  case  on  behalf  of  the  Presi- 
dent, if  it  was  intended  or  expected  that  it 
should  so  operate  as  to  create  exceptions  in 
fiivor  of  an  officer  whose  notorious  abuse  of 
power  was  the  proximate  cause,  if  not  the  im- 

Selling  motive  for  the  enactment  of  the  law,  I 
id  not  know  it.  It  will  be  judged,  however, 
by  itself,  without  reference  either  to  the  par- 
tiiiulat  intent  of  him  who  may  have  penned  it, 
or  to  anj^  hasty  opinion  that  may  have  been  ex- 
pressed in  either  House  as  to  the  construction 
of  which  it  might  be  possibly  susceptible. 

The  argument  of  the  defendant  rests  upon 
the  meaning  of  the  word  "appointed."  Ihat 
word  has  both  a  technical  and  a  popular  one. 
In  the  former,  which  invokes  the  idea  of  a 
nomination  and  conBrmation  in  the  constitu- 
tional way,  Ihete  was  no  appointment  certainly 
by  Mr.  Johnson.  In  the  latter,  which  is  the 
sense  in  which  the  people  will  read  it,  Uiere 
unquestionably  was.  What,  then,  was  meant 
hy  the  employment  ofthiswordf 

It  is  a  sound  and  well-accepted  rule  in  all 
the  courts,  in  exploring  the  meanine  of  the 
law-giver,  especially  in  eases  of  remedial  stat- 
ates,  as  I  think  this  is,  if  it  is  not  rather  to  be 
considered  as  only  a  declaratory  one  in  this  par- 
ticular, to  look  to  the  old  law,  the  mischief 
AaA  the  t«inedy,  and  to  jive  a  libeml  conianc- 


tion  to  the  language  in  favorem  libertcUU,  in 
order  to  repress  the  mischief  and  advance  the 
remedy ;  taking  the  words  used  in  their  ordi- 
nary and  familiar  sense,  and  varying  the  mean- 
ing as  the  intent,  which  is  always  the  polaf 
etar,  may  require.  Testing  the  case  by  this 
rule  what  is  to  be  the  constru<(fion  here? 

The  old  law  was — notthe  Constitution — but  a 
vicious  jiractice  that  had  grown  out  of  a  pre- 
cedent involving  an  early  and  erroneous  coB- 
struction  of  that  instrument,  if  it  was  intended 
so  to  operate.  The  mischief  was  that  this  prao' 
tice  bad  rendered  theofficera  of  the  Government) 
and  among  them  the  heads  of  Departments,  th« 
most  powerful  and  dangerous  of  them  all,  from 
their  assumed  position  of  advisees  of  the  Pres- 
ident, by  the  very  dependency  of  their  tenure^ 
the  mere  ministers  of  his  pleasure,  and  the 
slaves  of  his  imperial  will,  tnat  could  at  any 
moment,  and  as  the  reward  of  an  honest  aad 
independent  opinion,  atrip  them  of  their  em- 
ployments, and  send  them  back  into  the  ranks 
of  the  people,  The  remedy  was  to  change 
them  from  minions  and  flatterers  into  mtn,  by 
making  them  free,  and  tt>  secure  their  loyall^ 
to  thelaw  by  protecting  them  from  the  power 
that  might  constrain  their  assent  to  its  viol»' 
tion.  To  accomplish  this  object  it  was  neces- 
sary that  the  law  should  coyer  all  of  thera, 
high  and  low,  present  and  prospective.  That 
it  could  havebeen  intended  to  except  the  most 
important  and  formidable  of  these  function- 
aries, either  with  a  view  to  favor  the  present 
Executive,  orfor  the  purpose  of  subjecting  the 
only  head  of  a  Department  who  had  the  con- 
fidence of  Congress  to  his  arbitraiy  will,  is  as 
anresaonable  and  improbable,  as  it  is  at  vari' 
ance  with  the  truth  of  the  fact  and  with  the 
obvious  general  purposes  of  the  act. 

For  the  President  of  the  United  States  to 
say,  however,  now,  after  havirig  volnntarily 
retained  Mr.  Stanton  for  more  than  two  years 
of  his  administration,  that  he  was  there  onl^ 
by  sufferance,  or  as  a  mere  movable,  or  heir- 
loom, or  incumbrance  that  had  passed  to  him 
with  the  estate,  and  not  by  virtue  of  his  own 
special  appointment,  if  not  "  paltering  with  the 
people  in  A  double  sense,"  has  very  much  the 
appearance  of  a  not  very  respectable  quibblSi 
ITie  unlearned  man  who  reads  the  provisoes 
they  for  whose  perusal  it  is  intended  will  read 
it— and  who  is  not  accustomed  to  handle  the 
metaphysic  scissorsof  the  professional  casuists 
who  are  able  "to  divide  &  hair 'twixt  north 
and  northwest  side,"  while  he  admits  the  in- 
genuity of  the  advocate,  will  stand  amazed,  if 
he  does  not  acorn  the  officer  who  would  etoop 
to  the  Dse  of  such  a  subterfuge. 

Assuming,  however,  for  the  sake  of  argu- 
ment, that  the  technical  sense  is  to  prevail, 
what  is  to  be ^ts  effect?  Why  only  to  make  the 
law-giver  enact  a  veir  unreasonable  and  impos- 
sible thing,  by  providing  in  words  of  the /«iure 
tense,  that  the  commission  of  the  officer  shall 
expire  nearly  two  years  befiyre  the  passage  of 
iko  law,  which  is  a  coDstraetion  that  the  gen- 
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eral  rule  of  law  forbids  I  To  test  this  let  us 
snbstltute  for  the  general  denominational 
phrases  of  "Secretary  of  War,  of  State,  and 
of  the  Navy,"  the  names  of  Messrs.  Seward, 
Stanton,  and  Wellea,  and  for  that  of  the 
FresitJent  nho  appointed  them,  the  name  of 
Lincoln,  and  the  clause  will  read;  "I^ovided, 
That  Meesrs.  Seward,  Stanton,  and  Wellea, 
shall  hold  theiroQicearespectiveij  for  and  dur- 
ing the  term  of  Abraham  Lincoln,  and  for  one 
month  thereafter."  The  effect  will  then  be  to 
pnt  you  in  the  position  of  having  enacted  not 
only  an  tAsUTiiiti/,  but  an  impossibiliti/.  But 
on  tbis  there  are  at  least  two  rules  of  inter- 
(iretation  that  start  up  in  the  way  of  the  solu- 
tion. The  first  is  that  it  is  not  respectful  to 
the  Legislature  to  presume  that  it  everiutended 
to  enact  an  absurdity,  if  the  ease  is  sascopti- 
ble  of  any  other  construction ;  and  the  second 
that— 


r  Parii; 


it  t^a.t  a 


isible  ti 


It  of 


/alidity;  and  i 

.. oollaterally  any  absurd 

ifestly  contradictorr  to  aommon  reasai 
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void."— 1  Blaektmne'i  OamnuMi 

If  the  effect  of  the  proviso,  however,  upon 
something  analogous  to  the  doctrine  of  c^  pres, 
or,  in  other  words,  of  getting  as  near  to  its  mean- 
ing as  possible,  was  to  deWroine  the  office 
at  the  time  of  the  passage  of  the  law,  then, 
on  the  other  hand,  the  retention  of  the  officer 
by  the  President  for  five  months  afterward, 
and  through  an  intervening  Congress,  without  a 
commission  or  even  a  nomination,  was  a  breach 
of  the  law,  and  therefore  a  misdeineanot  in  it- 
self; which  be  could  hardly  plead,  and  would 
scarcely  ask  you  to  affirm,  against  thegeneral 
presumption  of  the  faithful  performance  of  offi- 
cial duty  for  thepurposeof  shelterioghlm  from 
the  consequences  of  still  another  violation  of 
the  law. 

Assuming  again,  however,  that,  as  is  claimed 
by  the  defense,  the  case  of  Mr.  Stanton  does 
not  fall  within  the  proviso,  what,  then,  ia  the 
result?  Is  it  the  predicament  of  acosiworamHS 
altogether?  Ia  he  to  be  hung  up,  like  Ma- 
homet's colBn,  between  the  body  of  the  act  and 
the  proviso,  the  latter  nullifying  tbe.former  on 
the  pretext  of  an  exception,  and  then  repudiat- 
ing the  exception  itself  as  to  the  particular 
case  ;  or  is  the  obvious  and  indisputable  pur- 
pose of  providing  for  all  cases  whatever,  to  be 
carried  out  by  falling  back  on  the  general  en- 
acting clause  which  would  make  him  Irremov- 
able by  the  President  alone,  and  leaving  him 
outside  of  the  provision  aa  to  tenure,  which 
was  the  sole  object  of  the  exception?  There 
ia  nothing  in  the  saving  clause  which  is  at  all 
inconsistent  with  what  goes  before.  The  pro- 
vision that  takes  every  officer  out  of  the  power 
of  the  President  is  not  departed  from  in  that 
clause.  All  it  enacts  is  that  the  tenure  shall 
be  a  determinate  one  in  cases  that  fall  within 
it.  If  Mr.  Stanton  was  appointed  by  President 
Johnson  within  the  meaning  of  the  proviso,  he 
L.ij,    -r ^^  mji^j  i^g  expiration  of  his 
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term.  If  not,  he  holds  subject  to  removal  like 
other  ofQcers  under  the  enacting  clause.  It 
has  been  so  often  asserted  publicly  as  to  have 
become  a  generally  accredited  truth,  that  the 
special  purpose  of  the  act  was  to  protect  him. 
I  do  not  afSrm  this,  and  do  not  consider  it 
necessary  that  I  should,  or  important  to  the 
case  whether  he  favored  the  passage  of  the  law 
or  not.  It  will  be  hardly  pretended,  however, 
by  anybody,  that  he  was  intended  ti    ' 


the  fourth  section  of  the  act,  which  provides 
that  nothing  therein  contained  shall  be  con- 
strued to  extend  the  term  of  any  office  the 
duration  of  which  ia  limited  by  law.  The  of. 
flee  in  question  was  one  of  those  of  which  the 
tenure  was  indefinite.  The  construction  in- 
sisted on  by  me  does  not  extend  it.  The  only 
effect  is  to  take  away  the  power  of  removal 
from  the  President  alone  and  restoro  It  to  the 
parties  by  whom  the  Constitution  intended  that 
It  should  be  exercised. 

Assuming,  tlien,  that  the  case  of  Mr.  Stanton 
is  within  the  law,  the  next  question  is  aa  to 
the  validity  of  the  law  itself.  And  here  we 
are  met,  for  the  first  time  in  our  history  aa  a 
nation,  by  the  assertion,  on  the  part  of  the 
President,  of  the  illimitable  and  uncontrol- 
lable power  under  the  Constitution,  in  accord- 
ance, as  he  insists,  with  the  judicial  opinion, 
the  pTolessional  sentiment,  and  the  settled 
practice  under  the  Government  of  removing 
at  any  and  all  times  all  executive  officers  what- 
ever, without  responsibility  to  anybody,  and  aa 
included  therein  the  equally  unconttoUable 
power  of  suspending  them  indefinitely  and 
supplying  their  places  from  time  to  time  by 
appointmenta  made  by  himself  ad  interim. 
If  there  be  any  case  where  the  claim  has  here- 
tofore extended,  even  in  theory,  beyond  the 
mere  power  to  create  a  vacancy  by  removal 
during  the  recess  of  the  Senate,  1  do  not  know 
it.  If  there  be  any  wherein  the  power  to  sus- 
pend indefinitely,  which  goes  even  beyond  this, 
has  been  asserted,  it  is  equally  new  to  me. 
This  truly  regal  pretension  has  been  fitly  re- 
served for  the  first  President  who  h^s  ever 
claimed  the  imperial  prerogative  of  founding 
governments  by  proclamation,  of  taxing  with- 
out a  Congress,  of  disposing  of  the  public 
property  by  millions  at  his  own  will,  and  of 
exercising  a  dispensing  power  over  the  laws. 
It  is  but  a  logical  sequence  of  what  he  has 
been  already  permitted  to  do  with  absolute 
impunity  and  almost  without  complaint.  If 
he  could  he  tolerated  thus  far,  why  not  con- 
summate the  work  which  was  to  render  him 
supreme,  and  crown  his  victory  over  the  legis- 
lative power  by  setting  this  bodj[  aside  as  an 
advisory  council,  and  claiming  himself  to  be 
the  rightful  interpreter  of  the  laws?  The  de- 
fense made  here  is  a  defiance,  a  challenge  to 
the  Senate  and  the  nation,  that  must  be  met 
and  answered  just  now  in  such  a  way  as  shall 
determine  which,  if  any,  is  to  be  the  master. 


,  Google 


679 


If  the  claim  asserted  is  to  ba  maintained  by 
your  decision,  all  tbat  will  remain  for  jou  will 
be  only  the  formal  abdication  of  your  high 
trust  as  part  of  the  appoinliag  power,  because 
there  will  be  then  absolutely  nothing  left  of  it 
thai  is  worth  preset ving. 

But  let  us  Bee  what  there  is  in  the  Conatitu- 
tiou  to  warrant  these  extravagant  pretensions, 
or  to  prevent  the  passage  of  a  law  t«  restore 
the  praclice  of  this  Government  to  the  true 
theory  of  that  instrument. 

I  do  not  propose  to  weary  yoa  with  a  pro- 
tracted examination  of  this  question.  I  could 
not  add  to  what  I  have  already  said  on  the 
same  subject  In  the  discnssion  in  the  House  of 
the  bill  relating  to  removals  from  office  in  De- 
camber,  1866,  to  which  I  would  have  ventured 
to  invite  your  attention,  if  the  same  point  had 
not  been  so  fully  elaborated  here.  You  have 
already  passed  upon  it  in  the  enactment  of  the 
present  law  by  a  vote  so  decisive  and  over- 
whelming, and  there  is  so  little  objection  on 
the  part  of  the  counsel  for  the  President  to  the 
validity  of  that  law,  that  I  may  content  myself 
with  condensing  the  arguments  on  both  sides 
into  a  few  genera!  propositions  which  will  com- 
prehend their  capital  features. 

The  case  may  be  stated,  as  I  think,  analytic- 
ally  and  synoptically  thus: 

The  first  great  fact  to  ba  observed  is,  that 

;rates  sundry  offi- 

ir  of  appointment 
"  ai!  others  to  be 


created 
that  of  good  behavfor 
'  '      ntirely  silent 


.....         .  lubji . 

by  any  other  process  than  thai;  of  impeachment. 

Frorathis  the  inferences  are; 

1.  That  the  tenure  of  good  behavior,  being 
eubstantlally  equivalent  to  that  for  life,  the 
office  must  in  all  other  cases  be  determinable 
at  the  ivill  of  some  department  of  the  Govern- 
ment, unless  limited  by  law ;  which  is,  how- 
ever, but  another  name  for  the  will  of  the  law- 
makerhimself.  And  this  iasettled  by  authority, 
\  2.  That  the  power  of  removal  at  will,  being 
an  implied  one  only,  is  to  be  con6iied  to  those 
cases  where  the  tenure  is  not  ascertained  by 
law;  the  right  of  removal  in  any  other  form 
than  by  the  process  of  itngeachraent  depending 
entirely  en  the  hypothesis  of  a  will  of  which 
the  essential  condition  always  is  that  it  is  free 
to  act  with  out  reason  and  without  responsibility. 

3.  That  the  power  of  removal,  being  im- 
plied as  a  necessity  of  state  to  secure  the  de- 
pendence of  the  officer  on  the  Government,  is 
not  to  be  extended  by  construction  so  as  to 
take  him  out  of  the  control  of  the  Legislature, 
and  make  htm  dependent  on  the  will  of  the 
Executive. 

The  next  point  is  that  the  President  is  by 
the  terms  of  the  Constitution  to  "nominate, 
and  by  and  with  the  advice  and  consent  of  the 
Senate  appoint,"  to  all  offices,  and  that  with- 
out this  concurrence  he  appoints  to  none  ex- 
cept when  authorized  by  Congress.     And  this 


may  be  described  as  the  rule  of  the  ConsUtu- 

The  exceptions  are ; 

1.  Tbat  in  the  cases  of  inferior  offices  tie 
Congress  may  lodge  this  power  with  the  Presi- 
dent alone  or  with  the  courts  or  the  heads  of 
Departments  ;  and 

'2.  That  in  cases  of  vacancy  happeniog 
during  the  recess  of  the  Senate  he  may — not 
appoint — bulJiH  (Aemitp  by  granting  commis- 
sions to  expire  at  the  end  of  the  nest  sessioQ 
of  that  body. 

From  which  it  appears — 

1.  That  the  President  cannot,  as  already 
stated,  in  any  case,  appoint  alone  without  the 
express  authority  of  Congress,  and  then  only 
in  the  case  of  Inferior  offices. 

2.  That  the  power  to  supply  even  an  acci- 
dental vacancy  was  only  to  continue  until  the 
Senate  was  in  a  condition  to  be  consulted  and 

advise  and  act  upon  the  case ;  and 
8.  As  a  corollary  from  these  two  proposi- 
tions, that  if  the  power  to  remove  in  cases 
where  the  tenure  is  indefinite  be,  as  it  is 
solemnly  conceded  by  the  Supreme  Court  of 
the  United  States  in  re  Heenan  {13  Peters)  an 
incident  tothe  power  lo  appoint,  it  belongs  to 
the  President  and  Senate,  and  not  to  the  Pres- 
ident alone,  as  it  was  held  in  that  case  to  be 
in  the  judge  who  made  the  appointment. 

The  argument  upon  which  this  implied  and 
merely  inferential  power,  not  of  "filling  up," 
but  of  making  a  vacancy  during  the  recess — 
which  is  now  claimed  to  extend  to  the  making 
of  a  Tacancy  at  any  time — has  been  defended, 

lirst.  The  possible  necessity  for  the  exer- 
cise of  such  a  power  during  the  recess  of  the 
Senate,  or,  in  other  words,  the  argument  ab 
inconvenienti. 

Second.  That  the  power  of  removal  is  a 
purely  executive  function,  which,  passed  by 
the  general  grant  in  the  first  section  of  the 
second  article  of  the  Constitution,  would  have 
carried  the  power  to  appoint,  if  unprovided 
for,  and  is  to  be  considered  in  him  in  all  cases 
wherein  it  has  not  been  expressly  denied  or 
lodged  in  other  hands;  while  the  association 
of  the  Senate,  the  same  not  being  an  execu- 
tive body,  is  an  exception  to  the  general  prin- 
ciple, and  must  be  taken  strictly  so  as  not  to 
extend  thereto. 

Third.  That  it  is  essential  lo  the  President 
as  the  responsible  head  of  the  Government, 
charged  by  his  oath  with  the  execution  of  the 
laws,  that  he  should  control  his  own  subor- 
dinates by  making  their  tenure  of  office  to 
depend  upon  his  will,  so  as  to  make  a  anil  of 
the  Administration. 

The  answer  to  the^rsf  of  these  propositions 
is  that  there  is  no  necessity  for  the  exercise  of 
the  power  during  the  recess,  because  the  case 
supposed  may  be  provided  for  by  Congress-— 
as  rt  has  been  by  the  act  now  in  question — 
under  its  express  constitutional  authority  "to 
make  all  laws  which  shall  b 
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proper  for  carrjing  into  execution  all  powers 
vpsted  in  the  Government,  or  in  any  Depart- 
ment thereof,"  a  power  which,  by  the,  way  is  , 
very  strangely  claimed  bjone  of  the  President's 
counsel  to  be  an  implied  one. 

To  the  second  the  anewer  is  that  whether  an 
executive  power  or  not  depends  on  the  struc- 
ture of  the  Government,  or,  in  other  words,  on 
vhat  the  Conatitutioo  makes  it ;  that  the  clause 
in  question  is  buta  distributive  one ;  that  if  all 
executive  power  ia  in  the  Presidentj  then  by 
parity  of  reason  all  legislative  power  is  inCon- 
eress  without  reference  to  the  Constitution ; 
ttiat  the  Senate  is  not  only  associated  with  the 
President  in  the  general  appointing  power,  bnt 
that  the  power  itself  may  be  withdrawQ  by 
Congress  almost  entirely  from  both,  under  the 
provision  in  regard  to  inferior  offices,  which 
would  involve  a  repugnancy  to  the  general 
grant  relied  on,  if  the  power  be  an  executive 
one  {  that  if  no  provision  had  been  made  for 
appoiutment  in  the  Constitution  the  power  to 
supply  the  omission  would  have  resulted  to  the 
law-maker  under  the  authority  just  quoted,  to 
make  "all  laws  that  might  be  necessary  or 
proper  for  carrying  into  execution  all  powers 
Tested  in  the  Government  or  any  department 
thereof;"  which  carries  with  it  the  power  to 
create bI! offices;  andthat,  moreover,  this  power 
of  removal,  in  the  only  case  wherein  it  is 
referred  to,  is  made  ajndioial  oae. 

To  the  third  the  answer  is— 

1.  That  however  natural  it  may  be  for  the 
President,  after  an  unchecked  career  of  usurp- 
ation for  three  long  years,  during  which  he 
has  nsed  his  subordinates  generally  as  the 
slavish  ministers  of  his  will,  and  dealt  with  the 
affairs  of  this  nation  as  if  he  had  been  its 
master  also  as  well  as  theirs,  he  greatly  mis- 
takes and  magnifies  his  office,  as  has  been 
already  shown  in  the  fact  that  under  the  Con- 
stitution he  may  be  stripped  at  any  time  by 
Congress  of  nearly  the  whole  of  the  appoint- 
ing power  i  and, 

2.  That  the  responsibility  of  the  President 
is  to  be  graduated  by,  and  can  be  only  com- 
mensurate with,  the  power  that  is  assigned 
to  him ;  that  the  obligation  imposed  on  him  is 
to  take  care  that  tho  laics  are  faithfully  exe- 
cuted, and  not  his  leill,  which  is  so  strangely 

^assumed  to  be  the  only  law  of  the  exalted 
functionaries  who  surround  him ;  and  that  it 
is  not  only  not  essential  to  the  performance  of 
their  duty  under  the  law  that  the  heads  of  De- 
partments should  be  the  mere  passive  instru- 
ments of  his  will,  but  the  very  contrary. 

Upon  this  brief  statement  of  the  argument 
it  would  seem  as  if  there  could  be  no  reason- 
able doubt  as  to  the  meaning  of  the  Constitu- 
tion. But  the  high  delinquent  who  is  now  on 
(rial,  feeling  that  he  cannot  safely  rest  his  case 
here,  and  shrinlcing  from  the  inexorable  logic 
that  rules  it  against  him,  takes  refuge  in  the 
past,  and  claims  to  have  found  a  new  Constitu- 
tion that  suits  him  better  tban  the  old  one,  in 
the  judicial  authorities,  in  the  opinion  of  the 


commentators,  in  the  enlightened  profeasional 
and  public  sentiment  of  the  nation,  and  in  k 
legislative  practice  and  constrnction  that  are 
coeval  with  the  Govemment,and  have  continued 
without  interruption  until  the  present  lima. 
A  little  inquiry,  however,  will  show  that  there 
is  no  altar  of  sanctuary,  no  city  of  refuge  here, 
to  shelter  the  greatest  of  the  nation's  malefac- 
tors from  the  just  vengeance  of  a  betrayed  and 
indignant  people. 

And  first,  as  to  judicial  authority.  There 
are  butthree  cases,  I  think,  wherein  these  ques- 
tions have  ever  come  up  for  adjudication  be- 
fore the  Supreme  Court  of  the  United  States, 
and  in  all  of  them  the  decisions  have  been 
directly  in  conflict  with  the  theory  and  pre- 
tensions of  the  President. 

The  first  was  the  familiar  one  of  Marbury 
OS.  Madison,  1  Crunch,  256,  made  doubly  mem- 
orable by  the  fact  that  it  arose  out  of  one  of 
the  so-called  midnight  appointments  made  by 
the  elder  Adams— lie  same,  by  the  way,  whose 
casting  vote  as  an  executive  officer  turned  the 
scale  m  favor  of  the  power  to  which  he  was 
destined  Ui  succeed  in  the  Pirst  Congress  of 
1789,  on  the  eve  of  his  retirement — underalaw 
which  had  been  approved  only  the  day  before, 
authorizing  the  appointment  of  five  justices  of 
the  peace  ior  the  District  of  Columbia,  to^erve 
respectively  for  the  term  of  five  years.  The 
commission  in  question  had  been  duly  signed 
and  registered,  but  was  withheld  by  his  suc- 
cessor (Jefferson)  on  the  ground  that  the  act 
was  incomplete  without  a  delivery.  It  was  not 
claimed  by  him  that  the  appointment  was  re- 
vocable if  onceconaummated.  If  it  had  been, 
there3istancewouldhavebeennnneceBsary,and 
the  assertion  of  £he  right  to  the  officg  an  idle 
one.  Chief  Justice  Marshall,  In  delivering  the 
opinion  of  the  court,  holds  tV"  ' 


fhioh  completed  hie 
oe.  because  the  set  ia 
lerB  the  officer  is  not 


'ears  indepeodent  of  the  Executive,  t, 


rights  that  are  protected  hy  tb 


rsofhiscc 


The  point  ruled  here  is  precisely  the  sameaa 
that  involved  iu  the  tebure-of-office  act,  to  wit; 
that  Congress  may  define  the  tenure  of  any 
office  it  creates,  and  that  once  fixed  by  law  it 
is  no  longer  determinable  at  the  will  of  any- 
body— ^the  act  being  a  mere  substitution  of  the 
will  of  the  nation  for  that  of  the  Executive, 
by  giving  that  will  the  form  of  law,  which  is, 
indeed,  the  only  form  that  Is  consistently  ad- 
missible in  a  government  of  law.  The  present 
Executive  insists — as  Jefferson  didnot— that  he 
has  the  power  under  the  Constitution  to  remove 
or  suspend  at  any  and  all  times  any  executive 
officer  whatever  for  causes  tb  be  judged  of  by 
himself  alone ;  and  that,  in  the  opinion  of  his 
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adviaera,  this  power  cannot  be  lawfully  re- 
strained ;  Hhieh  is  in  effect  to  claim  the  power 
to  appoint  without  the  advice  and  consent  of 
the  Senate,  as  he  has  just  now  done,  as  well  aa 

The  next  caae  in  order  is  that  of  ec  parte 
Heenan,  reported  in  18  Peters,  which  inyolved 
a  qneationas  tothe  rightof  the  judge  of  the  dis- 
trict court  of  Louisiana  to  remove;  at  hia  dis- 
cretion, a  clerk  appointed  bj  him  indefinitely 
under  the  law.  The  court  aaj  there — Thomp- 
Bon,  Justice,  delivering  the  opinion — that — 

"All  offices,  the  tenure  of  which  is  not  fiiett  by  tbe 
Constitution  or  Umited  by  law,  must  be  held  either 
dnrius  eood  behiiTior  or  at  tbe  will  and  discretion 
of  Bome  department  of  tba  OovBniniBnt,andaubjei!t 


to  be  a  sound  and 


They  add,  however — 

"But  it  was  Ten  early  adopted  as  Uie  BraOicat 
dent  alone,  and  that  sachnould  appearto  bare  been 

the  three  principal  Departments  of  Stst«,  War.  and 
Treaeuty.tbeyreooeniied  tbe  power  of  romOTal  in 
the  President,  althoneh  by  tbe  aot  of  1788,  eatablisb- 
ine  the  Navy  Department,  the  referenCB  was  not  by 

The  result  was  that  upon  the  principles  thus 
enunciated,  involving  the  exception  as  to  caaes 
where  the  tenure  was  limited  by  law,  aa  laid 
down  in  Marburj  es.  Madison,  they  declared 
the  power  of  removal  to  have  been  welt  exer^ 
ciaed  by  the  judge  who  made  the  appointment 
under  the  law,  for  the  reason  only  tliat  it  was 
an  incident  thereto. 

It  is  well  worthy  of  remark,  however,  in  this 
connection,  that  although  what  is  tlius  gratui- 
tously sMd  as  to  the  practical  construction  in 
opposition  to  the  rule  there  recognized  does 
not  conflict  in  any  way  with  the  doctrine  of 
Marbury  C3.  Madison,  it  is  entirely  at  variance, 
as  seems  to  be  confessed,  with  the  decision 
itself,  which,  on  the  doctrine  of  Mr.  Madison 
imthe  debate  of  17S9,  thatthe  power  of  removal 
was  a  strictly  executive  one,  and  passed  by 
the  general  ^raut  of  the  Constitution,  unless 
expresalydemedor  elsewhere  lodged,  must  have 
been  inevitably  the  other  way,  because  in  that 
case  it  imist  have  resulted,  not  to  the  Judge, 
but  to  the  President.  Whether  a  mere  per- 
missive, sub  sikniio,  exercise  of  a  power  like 
this,  or  even  a  temporary  surrender  on  grounds 
of  personal  confidence  or  party  favor,  where  it 
perhaps  violated  no  ctmstitutional  interdict,  and 
was,  in  point  of  fact,  authorized  as  to  all  but 
the  superior  offices,  can  raise  a  prescription 
again.st  a  constitutional  right,  or  how  many 
laws  it  will  require  to  abrogate  thefundameutal 
law,  I  will  not  stop  now  to  inquire.  It  is  suffi- 
cient for  my  purpose  that  the  case  decides  that 
the  power  ofremovai  is  but  an  incident  to  the 
power  of  appointment,  aud  that,  of  course,  it 
can  be  exercised  only  by  the  same  agencies,  aa 
the  tenure- of-ofBce  act  exactly  prondea. 


The  next  and  last  caae  is  that  of  the  United 
States  ex  relatione  vs.  Guthrie,  repotted  in  11 
Howard,  284,  which  was  an  application  for  a 
mandamus  to  the  Secretary  of  the  Treasury  to 
compel  him  to  pay  the  salary  of  a  territorial 
judge  in  Minnesota,  who  had  been  removed  by 
the  President  before  the  expiration  of  his  term, 
which  was  fixed  by  law  at  four  years.  The 
case  was  dismissed  upon  the  doctrine  that  the 
proceeding  was  not  a  proper  one  to  try  tbe 
title  to  an  office,  and  therefore  the  question  of 
the  power  to  remove  was  not  disposed  of  or 
discussed,  except  by  cTustice  McLain,  who  dis- 
sented on  the  main  point  and  felt  called  upon, 
of  course,  to  pass  upon  the  other.  I  refer  to 
his  opinion  mainly  for  the  purpose  of  borrow- 
ing, with  a  part  of  the  ai^ument,  an  important 
statement  in  relation  to  the  views  of  the  bench 
that  was  almost  coeval  with  the  Constitution 
itself  on  this  question.    He  says,  on  page  S06 : 

"There  was  great  contrarietj  of  opinion  in  Oon- 
trcason  this  power.    With  tbe  e ■ 


whetl 


r  the  I 


^D  enlightened  St 


it  doubt 


in  would  ni 


The  power  referred  to  was  that  of  the  re- 
moval by  the  President  of  the  heads  of  the 
principal  Departments  of  the  Government,  aa 
conceded  by  the  acts  of  17S9. 

"The  Attorney  General  oalla  tliis  a  eonslitatiooal 
nnwor.    Thorn  ix  nn  annh  nnni>r  f  iirnn  in  l.hK  rioQSti- 


,    Tbis  „ 
!a1.  .The 


preaumpijou.    i 
to  office;  tbeiA- 


ate  in  making  removals  tbe  same  as 
ments  would  be  too  tardy  fortbe  ooi 


le  legitimate  if  tbe  power,  to 

d  Uiat  the  exereiie  of  this  pi 
(as  nccesaary  for  the  efficient 
~  '  ;  that  to  consult  the  I 
same  as  making  appi 


itiou;  and  I  am  able  1 
s  late  SupTBme  Coun 


appointing  power  are  necessarily  included.     The 

dve  power  tfl  appoint,  and,  by  consequence,  the  same 
power  should  be  esercised  in  a  removal." 

It  will  be  said,  perhaps,  that  all  this  is  quali- 
fied by  the  remark  that  "this  power  of  removal 
has  i^en,  perhaps,  too  long  established  and 
exercisedto  be  now  questioned.'"  It  is  enough, 
however,  to  refer  to  the  observation  which  fol- 
lows, that  "the  voluntafyaction  of  the  Senate 
and  thePresident  would  be  necessary  to  change 
the  practice,"  to  show  what  was  meant  by  him. 
Such  events  aa  our  eyes  have  witnessed,  and 
such  a  conjuncture  of  aSairs  following  fast  upon 
their  heels  as  would  leave  the  Executive  with 
allhisformidablepatronageandalltheprestige 
of  his  place,  without  even  the  meager  support 
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of  a  ttiitd  in  either  House,  were  scarcely  within 
the  range  of  human  probability.  When  he 
remarks,  therefore,  that  it  was  ^'perhaps  too 
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Ms/atty,"  astheoonteitshowa. 
If  he  had  meant  otherwise  lie  would  not  have 
referred  to  a  voluntary  change  of  practice  as 
operating  a  corresponamg  change  of  the  Con- 
stitution. He  waa  too  good  a  lawyer  and  too 
large  a  statesman  to  affirm  that  the  fundamental 
law  of  a  great  State  could  be  wrested  from  its 
true  conBtmetioQ  either  by  the  errors  of  the 
Legielature,  or  the  toleration  of  a  raischievous 
practice  and  a  monster  vice  for  less  than  eighty 

It  is  apparent,  then,  from  all  the  cases,  that 
the  judicial  opinion,  so  far  from  sustaining  the 
view  of  the  President,  settlea  at  least  two 
points  which  are  fatal  to  his  pretensions ;  first, 
that  Congress  may  so  limit  the  tenure  of  an 
office  as  CO  render  the  incumbent  irremovable 
except  by  the  process  of  impeachment ;  and 
second,  that  the  power  to  remove,  so  far  as  it 
exists,  is  but  an  incident  to  the  power  to 
appoint. 

Nor  ia  it  any  answer  to  say,  as  has  been 
claimed  in  debate  on  this  floor,  that  these  were 
cases  of  inferior  offices  where,  under  the  Con- 
atJtution,  it  was  within  the  power  of  Congress 
to  regulate  them  at  its  disciietion:  There  is 
nothing  in  the  provision  as  to  inferior  offices 
to  distinguish  them  from  others  beyond  the 
mere  article  of  appointineni.  This  is  a  ques- 
tion of  teniire,  and  that  is  equally  undefined 
as  to  both,  except  in  the  few  cases  specially 
enumerated  therein.  It  was  eEjually  within  the 
power  of  Congress  to  regnlate  in  one  case  as 
in  the  other.  The  right  to  regnlate  is  a  neces- 
sary result  of  the  right  to  create.  When  it 
establishes  an  office,  as  it  has  established  the 
departmental  bureaus,  by  law,  it  has,  of  neces- 
sity, the  right  to  prescribe  its  duties  and  say 
how  long  it  shall  be  held  and  when  it  shall 
determine.  When  it  does  say  so,  it  can  hardly 
be  maintained  with  any  show  of  reason  that  a 
power  which  is  only  implied  from  the  fact  that 
the  tenure  of  office  has  been  left  indefinite  in 
the  Constitution  which  has  veat«d  the  estab- 
lishment of  offices  in  Congres,  shall  be  held  to 
will  and  shorten  the  life 
Q  cases  where  its  legisla- 


operate  to  defeat  i 
of  its  own  creature 
tion  is  express. 

And  so,  too,  as 
power  of  removal 
power    to   appoint 


:0  the  doctrine  that  the 
i  but  an  incident  to  the 
That  is  settled  npon 
as  a  general  principle, 
which  has  no  more  application  to  inferior 
offices  than  to  superior  ones.  The  idea  is  that 
the  power  of  removal  wherever  it  exists  is  in 
the  very  nature  of  things  but  part  and  parcel 
of  the  power  to  appoint,  and  that  as  a  conse- 
quence the  power  teat  makesj  and  none  other, 
must  unmake;  and  on  this  idea  it  was  ruled  in 
the  particular  case  that  the  power  to  remove 
was  in  the  judge,  because  the  authority  to  ap- 
point was  there.    It  equally  rules,  ' 


that  where  the  appointment  is  in  the  bead  of-a 
Department  the  power  of  removal  belongs  to 
him ;  that  where  it  is  lodged  by  Congress  in 
the  President  alone  it  is  inhim  only  ;  and  where 
it  is  in  the  President  and  Senate  conjointly 
there  it  is  in  both ;  which  ia  precisely  the  doc- 
trine maintained  by  the  minority  in  the  Con- 
gress of  1789,  It  ought  to  be  a  sufficient  an- 
swer, however,  that  no  such  distinction  waa 
taken  by  Justice  Thompspn  in  the  Heeuan 
case,  although  he  referred  to  the  departure 
from  this  rule  in  the  practical  construction 
which-had  assigned  the  power  to  the  President 

The  judicial  opinion  having  thus  signally 
failed  to  support  the  dangerous  heresies  of  the 
President,  the  nest  resort  is  to  that  of  the 
statesmen,  lawyers,  and  publicists  who  have 
from  time  to  time  illustrated  oor  history.  And 
here,  too,  it  will  be  found  that  the  great  crim- 
inal who  is  at  your  bar  has  no  better  support 
than  he  has  found  in  higher  quarters. 

I  am  not  here  to  question  the  doctrine  which 
has  been  so  strongly  urged,  upon  the  authority 
of  Lord  Coke,  that  contemporaneous  exposi- 
tion is  entitled  to  greatweightinlaw.  Taking 
it  to  be  sound,  however,  it  will  hardly  be  pre- 
tended, I  suppose,  that  there  is  anything  of 
this  description  which  will  compare  in  value 
with  the  authoritative,  and,  I  mlKht  almost  say, 
oracular  utterances  of  the  Federalist,  which 
was  the  main  agent,  under  Providence,  in  se- 
curing for  (he  Constitution  the  support  of  the 
people  of  the  several  States,  and  has  since 
occupied  the  rank  of  a  classic  in  the  political 
literature  of  America.  And  yet,  in  the  seventy- 
seventh  numberofthatseries,  which  is  ascribed 
to  the  pen  of  Alexander  Hamilton,  himself 
perhaps  "the  first  among  his  peers"  in  the 
Convention  which  framed  that  instrument,  it 
is  assumed  as  an  unijuestionable  proposition 
and  that,  too,  in  thewayof  answer  to  the  objec- 
tion of  instability  arising  from  frequent  changes 
ofadministration,  that  inasmuch  "as  the  Senate 
was  to  participate  in  the  business  of  appoint- 
ments, its  consent  would  therefore  be  neces- 
sary to  displace  as  well  as  to  appoint."  Nor 
was  it  considered  even  necessary  to  reason  out 
a  conclusion  that  was  so  obvious  and  inevita- 
ble. It  does  not  seem  to  have  been  supposed 
by  anybody  that  a  power  so  eminently  regal 
could  ever  be  raised  in  the  executive  of  a 
limited  Governmentoutofthemerefaetofthe 
silence  of  the  Constitution  on  that  subject  and 
the  failure  to  provide  any  other  mode  of  re- 
moval than  bj  the  process  of  impeachment. 
If  the  conclusion,  however,  was  not  a  sound 
one,  then  it  was  no  better  than  a  false  pre- 
tense, which  those  at  least  who  concurred  in 
its  presentation  were  morally  estopped  from 
controverting.  And  yetit  is  to  one  of  the  dia- 
tinguished  authors  of  these  papers,  in  his  qual- 
ity of  a  legislator,  that  the  nation  is  mainly 
indebted  for  the  vote  which  inaugurated  and 
fastened  so  long  upon  it  the  mischievous  and 
anti-republican  doctrine  and  practice  which  it 


c  by  Google 


has  coat  B.  revolution  to  overthroiv.  It  does 
not  Beem,  however,  to  have  effected  any  change 
in  the  opinions  of  the  distinguished  author,  as 
we  find  him  insisting  in  a  letter  written  ten 
jearB  afterward  to  James  McHenrj,  then  Sec- 
retary of  War,  thataven  the  power  to  fill  vacan- 
cies happening  during  the  recess  of  the  Senate 
ialo  be  confined  to  ''such  offices  as  haTincbeen 
once  filled  have  become  vacant  bj  accidental 


Prom  the  time  of  the  settlement  of  the  policy 
of  the  Government  on  this  subject  by  its  first 
Congress  down  till -the  accession  oftbejounger 
Adams  in  1S26,  a  period  of  nearly  forty  years, 
the  question  does  not  seem  to  have  been  di- 
lated, for  the  very  satisfactory  reason  that  the 
patronage  was  so  inconsiderable,  and  the  cases 
of  abuse  so  rare,  as  to  attract  no  attention  on 
the  part  of  public  men.  In  the  last  named 
year,  however,  a  committee  was  raised  by  the 
Senate,  headed  by  Mr.  Benton,  and  composed 
of  nine  of  the  most  eminent  statesmen  of  that 


power  by  legielatioc  „ 

in  the  opinion  that  the  practice  of  dismissing 
from  ofiice  was  a  dangerous  violation  of  the 
Consdfntion,  which  had  in  their  view  been 
"changed  in  this  regard  6y  construction  and 
kgislaCion,"  which  were  only  another  name  for 
legislative  construction,  and  reported  sundry 
biUs  for  ita  correction  not  unlike  in  some  re- 
spects to  the  present  law.  Those  bills  failed 
of  course,  but  with  the  public  recognition  of  the 
new  and  alarming  doctrine  which  followed  the 
accession  of  the  next  Administration,  that  the 
public  offices,  like  the  plunder  of  a  camp,  were 
the  legitimate  spoils  of  the  victorious  party, 
the  subject  was  revived  in  1835  bj  the  appoint- 
ment of  another  committee,  embracing  the 
great  names  of  Calhoun,  Webster,  and£enU)n, 
for  (he  same  object.  The  result  of  their  labors 
was  the  introduction  of  a  bill  requiring  the 
President  in  all  cases  of  removal  to  state  the 
reasons  thereof,  which  passed  the  Senate  by  a 
vote  of  31  to  16,  or  nearly  two  thirds  of  that 
body-  In  the  course  of  the  debate  on  that 
bill,  Mr.  Webster,  whose  unsurpassed,  and,  asl 
Uiink,  unequaled  abilitv  as  a  constitutional 
lawyer  will  be  contestea  bj  nobody,  held  this 
emphatic  language. 

"  After  coBaideriug  the  question  ftfain  and  again 
within  tho  last  six  years  iBin  willine  to  8117  that,  in 
my  deliberate  judenient,  tho  original  decision  was 
wrong.  I  cannot  but  think  that  those  who  denied 
the  power  in  1789  had  thebeat  of  the  arinment.  It 
Bjipearsto  me.  after  thorough  and  repeated  and  con- 

tatinn  was  given  to  the  Constitution  in  this  respect 
by  tbe  dscision  of  the  Flijt  Congrer-  " 

And  agcun ; 

"  I  have  the  clearwteoiiTioUon  that  they  {theCon- 
vontion)  looliedto  no  other  mode  ot  displacing  an 
officer  than  by  impeachment  or  the  regular  appoint-, 
ment  of  auothoT  person  to  the  same  place." 

And  further : 

"I  believe  it  to  be  within  the  just  power  of  Con- 
hold  myself  at  liberty  to  act  hereafter  upoa  that 


le  Government  and  of  th< 


qnestion  aa  the  safety  of 

Mr.  Calhoun  was  equally  emphatic  in  his 
condemnation  of  the  power  and  speaks  of  pre- 
vious eases  of  removal  as  "rather  excepttona 
than  constituting  a  practice." 

The  like  opinion  was  obviously  entertained 
by  both  Kent  and  Story,  the  two  moat  distin- 
guished of  the  commentators  on  the  Constitu- 
tion, and  certainly  among  the  highest  author- 
ities in  the  country.  The  former,  afler  referring 
to  the  construction  of  1780  as  but  "a loose, 
incidental,  and  declaratory  opinion  of  Con- 
gress," is  constrained  to  speak  of  it  as  "a 
striking  fact  in  the  constitutional  history  of  oar 
Government  that  a  power  so  transcendent  as 
that  which  places  at  the  disposal  of  the  Presi- 
dent alone  the  tenure  of  every  executive  officer 
appointed  by  the  Prefudentand  Senate,  should 
depend  on  ir^erence  merely,  and  should  have 
been  gratuitously  declared  by  the  First  Congress 
in  opposition  to  the  high  authority  of  the  Fed- 
eralist, and  supported  or  acquiesced  In  by  some 
of  those  disdnguisbed  men  who  questioned  or 
denied  the  power  of  Congress  to  incorporate  a 
national  bank."  (1  Kent  s  Commentaries,  sec. 
16,  p.  808.)  The  latter  speaks  of  it  with  equal 
emphasis  as  "constituting  the  most  extraor- 
dinary case  in  the  history  of  the  Government 
of  a  power  conferred  by  implication  in  tho 
Executive  by  the  assent  of  a  bare  majority  in 
Congress  which  has  not  been  questioned  on 
manyotheroccasions."  (2 Commentaries,  sec 
1643.) 

The  same  opinion,  too,  is  already  shown 
upon  the  tesdmony  of  Judge  McLain,  as  cited 
above,  to  have  been  shared  by  "  the  old  Su- 
preme Court,  with  Marshall  at  its  head."  It 
seems,  indeed,  as  thou|;h  there hadbeen  an  tin- 
broken  current  of  sentiment  from  sources  such 
as  these  through  all  our  history  gainst  the  ex- 
istence of  this  power.  If  there  be  any  appar- 
ently exceptional  cases  of  any  note  but  the 
equivocal  one  of  Mr.  Madison,  they  will  be  found  . 
to  rest  only,  as  I  think,  upon  the  legislation  of 
1789  and  the  long  practice  that  is  supposed  to 
have  followed  it.  I  make  no  account  of  the 
opinions  of  Attorneys  General,  although  I 
might  have  quoted  that  of  Mr.  Wirt,  in  1818, 
to  the  effect  that  it  was  only  when  Congress 
had  not  undertaken  to  fix  the  tenure  of  the 
ofiice  that  the  commission  could  run  during 
the  pleasure  of  the  President.  They  belong  to 
the  same  category  as  those  of  Cabinet  officers. 
It  may  not  be  amiss,  however,  to  add  just  here 
that  although  this  qnestion  was  elaborately 
argued  by  tuyself  upon  the  introduction  of  the 
bill  to  regulate  removals  from  office  in  the 
House  of  Representatives,  which  was  substan- 
tially the  same  as  the  present  law,  which  was 
depending  at  that  time,  no  voice  but  one  wag 
lifted  up  in  the  course  of  a  protracted  debate 
against  the  constitndonality  of  the  measure  it- 
self. 

What,  then,  is  there  in  the  legislation  of 
1789,  which  is  claimed  to  be  not  only  a  con- 
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temporary  but  an  anthoritalaye  esposition  of 
the  meaning  of  the  Constitution,  and  hus  no 
TKlue  whatever  except  as  the  expression  of  an 
opinion  as  to  the  policy  of  making  the  heada 
of  Departments  dependent  on  the  President, 
nnlesa  the  acts  of  that  small  and  inesperienced 
Congress  are  to  be  taken  as  of  binding  force 
upon  their  successors  and  as  a  sort  of  oracular 
outgiving  upon  the  meaning  of  the  ConstitntioD? 
Whatever  may  have  been  tbe  material  pro- 
visions of  the  several  acts  passed  at  tliat  session, 
for  the  establishment  of  these  Departments,  it 
is  not  to  be  supposed  that  it  was  intended  to 
accomplish  a  result  so  clearly  not  within  the 
province  of  the  law-maker  as  the  binding  set- 
tlement of  the  sense  of  that  instrument  on  so 
Pave  a  question.  Tbe  effect  of  these  acts  has, 
think,  been  greatly  misunderstood  by  those 
whorely  ontDemfor  such  a  purpose.  All  that 
they  amount  to  is  the  concession  to  the  Presi- 
dent, in  such  a  form  as  was  agreeable  to  his 
friends,  of  a  power  of  removal  which  the  ma- 
jority was  disposed  to  accord  to  him  in  cases 
where  the  tenure  of  the  officer  was  left  indeQ- 
nite,  and  the  office  was  therefore  determinable 
at  wiH,  but  which  those  friends  declined  to 
accept  as  a  grant,  because  they  claimed  it  as  a 
right.  The  result  was  but  a  compromise,  which 
evaded  the  isane  by  substituting  an  implied 
grant  for  an  express  one,  and  left  the  question 
lu  dispute  just  where  it  found  it.  The  record 
shows,  however,  that  even  in  this  shape  the 
bill  finally  passed  tbe  House  by  a  vote  of  ^ouly 
29  to  25.  In  the  Senate^  however,  where  the 
debate  does  not  appear,  it  was  carried  only  by 
the  casting  vote  of  the  Vice  President,  not 
properly  himself  a  legislative  but  an  execuiioe 
officer,  who  had  a  very  direct  interest  in  the 


Tbe  case  shows,  moreover,  as  already  sug- 
gested, that  there  was  no  question  involved  as 
to  the  duration  of  the  office.  Whether  it 
could  be  BO  limited,  as  has  been  done  in  the 
tenure-of  office  law,  was  not  a  point  in  con- 
troversy, and  is  not,  of  course,  decided.  That 
it  might  be  ao,  is  not  disputed  as  to  the  "  in- 
ferior" offices.  The  thing  itself  was  done, 
and  the  right  to  do  it  acquiesced  in  and  af- 
firmed, aa  shown  already  in  the  case  of  Mar- 
bury  vs.  Madisoo,  aa  early  as  1801.  It  can- 
not be  shown,  however,  that  there  is  any  dif- 
ference between  the  cases  of  inferior  and 
aupa-ior  offices  in  this  respect.  There  is  no 
word  ill  tbe  Constitution  to  require  that  the 
latter  shall  Iiold  only  at  pleasure.  Both  are 
created  by  law,  and  Mr,  Madison  himself  ad- 
mits, in  the  debate  of  1789,  that  ''the  legisla- 
tive power  creates  the  office,  defines  the  power, 
limita  its  duration,  and  annexes  the  compen- 
sation." All  that  the  Constitution  contains  is 
the  exception  from  the  general  power  of  ap- 
pointment in  tie  authority  to  Congress  to  vest 
that  power  in  inferior  cases  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of 
Departments.  But  there  is  nothing  here  as  to 
tfae  power  of  removal— nothing  but  as  to  tbe 


privilege  of  dispensing  with  the  Senate  in  the 
matter  of  appointments,  and  no  limitation 
whatever  upon  its  power  over  the  office  itself 
in  the  one  case  more  than  in  the  other. 

And  now  let  me  ask  what  did  the  decision 
amount  to,  supposing  it  had  even  ruled  the 
question  at  issue,  but  the  act  of  a  mere  Legis- 
lature with  no  (greater  powers  than  ourselves  7 
Is  there  anything  in  the  proceedings  of  the 
Congress  of  1780  to  indicate  that  it  ever  assumed 
to  itself  the  prerogative  of  setting  itaelf  up  as 
an  interpreter  of  the  fundamental  law?  The 
men  who  composed  it  understood  their  func- 
tions bett«r  than  t«  suppose  that  it  had  any 
jurisdiction  over  questions  of  this  sorL  If  it 
had,  so  have  we,  &nijudgments  may  be  reversed 
on  a  rehearing,  asconstitutions  cannot  be.  But 
if  it  did  exist  whence  waa  it  derived?  How 
was  tbe  Congress  to  bind  the  people  by  alter- 
ing the  law  to  which  itowed  ita  own  existence, 
and  all  its  powers  ?  It  could  uot  bind  its  suc- 
cessors by  making  even  its  own  enactments 
irrepsalable.  If  it  had  a  right  to  give  an  opin- 
ion upon  the  meaning  of  the  Constitution,  why 
may  we  not  do  tbe  same  thing?  The  Presi- 
dent obviously  assumes  that  they  were  both 
wiser  and  better  than  ourselves.  If  tie  respect 
which  he  professes  for  their  opinions  had  ani- 
mated him  in  regard  to  the  Congresses  which 
have  sat  under  his  administration,  the  nation 
would  have  been  spared  much  tribulation  and 
we  relieved  of  the  painful  neceasity'of  arraign- 
ing the  Chief  Magistrate  of  the  Republic  at 
your  bar  for  his  crimes  against  order,  and  lib- 
erty, and  his  open  defiance  of  law. 

However  it  may  be  with  others,  I  am  not 
one  of  those  who  think  that  all  wisdom  and 
virtue  have  perished  with  our  fathers,  or  that 
they  were  better  able  to  comprehend  tbe  im- 
port of  an  instrument  with  whose  practical 
workings  they  were  unfamiliar  than  we  who 
are  sitting  under  the  light  ofan  experience  uf 
eighty  years,  and  suffering  from  the  mistakes 
which  theymade  in  regard  tothe future.  They 
made  none  greater  than  the  illusion  of  suppos- 
ing that  it  was  impoasible  for  our  institutions 
to  throw  up  to  the  surface  a  man  like  Andrew 
Johnson ;  and  yet  it  was  this  mistake — perhaps 
no  other — that  settled  the  first  precedent,  which 
waa  BO  likely  to  be  followed,  in  regard  to  the 
mischievous  power  of  removal  from  office.  But 
if  twenty-nine  votes  in  the  Houae  at  that  day, 
making  a  meager  majority  of  only  seven,  and 
nine  only  in  a  Senate  that  was  equally  divided, 
in  thefir£t  hours  of  constitutional  life,  and  with 
such  a  President  as  Washington,  to  fiingatoa^- 
colored  li^t  over  the  future  of  the  Republic, 
had  even  intended  to*give,  and  did  give,  a 
construction  to  our  great  charter  of  freedom, 
what  is  t«  be  said  of  133  votta  to  87,  constitut- 
ing more  than  three  fourths  of  one  House,  and 
of^35  to  11,  or  nearly  a  like  proportion  of  the 
other,  in  the  maturity  of  our  strength,  with  a 
population  of  nearly  forty  millions,  and  under 
the  light  of  an  experience  which  has  proved 
that  even  the  short  period  of  eighty  yeua  iree 
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capable  of  producing  what  our  progenitors 
supposed  to  be  impossible  even  in  the  long 
ttact  of  time? 

But  there  h  oae  other  consideration  that 

S resents  itself  juat  here,  and  it  is  lliis ;  it 
□es  not  strike  me  by  any  means  as  clear  that 
there  was  anything  in  the  act  of  1789,  aside 
from  any  supposed  attempt  to  give  it  the  force 
of  an  authoritative  exposition  of  the  Constitu- 
tion, that  was  necessarily  inconsistent  with  the 
view  of  that  instrument  which  I  hare  been  en- 
deavoring to  maintain.-  Taking  the  authority 
lodged  by  it  with  the  President  as  a  mere  gen- 
eral grant  of  power,  there  was  nothing  cei^ 
tainly  in  its  terms  to  prevent  it.  So  far  at 
least  as  regarded  the  inferior  officers,  it  re- 
sulted from  the  express  authority  of  Congress 
to  vest  the  power  of  af^ointment  in  the  Presi- 
dent alone,  that  they  might  have  even  lefl  the 
power  of  removal  in  the  same  hands  also  as  an 
incident.  And  so,  too,  as  to  the  superior  ones. 
The  power  to  remove  in  any  case  was  but  an  im- 
plied one.  If  itwas  necessary,  as  claimed,  to 
enable  the  Executive  to  perform  his  proper 
functions  under  the  Constitution,  instead  of 
raising  the  power  in  himself  by  the  illogical 
inference,  that  it  mast  belong  to  him  qua  Ex- 
ecutive, it  presented  one  of  the  very  cases  for 
which  it  is  provided  expressly  that  Congress 
shall  "make  ail  laws  that  shall  be  necessary 
andproperforcarrying  into  execution  all  power 
vested  by  the  Constitution  in  the  Government 
of  the  United  States,  or  in  any  Department  or 
officer  thereof."  To  infer  in  the  face  of  such 
a  provision  as  this,  that  any  or  all  powers 
necessary  to  either  department  of  the  Govern- 
ment belong  to  them,  of  course,  because  they 
ate  necessary,  is  a  reflection  on  the  under- 
standings of  the  framers  of  the  Constitudon, 
and  is  in  effect  to  nullify  the  provision  itself, 
by  enabling  the  other  Departments  of  the  Gov- 
ernment to  dispense  entirely  with  the  action 
of  the  law-  maker. 

But,  admitting  the  act  of  1789  to  import,  in 
its  full  extent,  all  that  it  is  claimed  to  have  jie- 
ci^ed,  it  is  further  insisted  that  this  untoward 

Crecedent  has  been  ripened  into  unalterable 
iw  by  a  long  and  uninterrupted  practice 
Gonformitj  with  it.  If  it  were  even  true, 
stated,  there  would  be  nothing  marveioua  in 
the  fact  t!)pt  it  has  been  followed  np  by  other 
legislation  of  a  kindred  character.  It  is  not 
to  be  doubted  that  a  general  opinion  did  pre- 
vail for  many  years  that  all  the  offices  of  tiie 
Government  not  otherwise  provided  for  in  the 
Constitution  ought  to  be  held  at  will,  for  the 
obvious;  reason,  among  others,  that  it  rendered 
the  process  of  removal  easy  by  making  an  im- 

Seaehment  unnecessary.  The  only  question  in 
ispute  was  in  whose  hands  this  power  could 
be  most  appropriately  lodged.  It  so  happened, 
however,  thatthe  firstof  our  Presidents  brought 
with  him  into  the  office  an  elevation  of  char- 
acter that  placed  him  above  all  suspicion,  and 
assured  to  him  a  confidence  so  unbounded  that 
it  would  have  been  considered  entirelj  safe  to 


vest  him  with  unlimitri  command ;  and  it  wai 
but  natural,  as  it  was  certainly  highly  conven- 
ient, that  the  exercise  of  that  will,  which  was 
to  determine  the  life  of  the  officer,  should  be 
lodged  with  him.     It  was  so  lodged. 

But  is  there  anything  remarkable  in  the  fact 
that  the  precedent  thus  set  should  have  been 
followed  up  in thepractjce  of  the  Government? 
It  would  have  been  still  more  remarkable  if  it 
had  been  otherwise.  It  was  a  question  of  pat- 
ronage  and  power — of  rewarding  friends,  and 
punishing  enemies.  A  successful  candidate  for 
the  Presidency-was  always  sure  to  bring  in  with 
him  a  majority  in  the  popular  branch  at  leaSt, 
along  with  a  host  of  hungry  followers  flushed 
with  their  victory  and  hungering  after  the  spoils- 
Was  it  expected  that  they  should  abridge  hia 
power  to  reward  his  friends,  or  air  their  own 
virtue  by  self-denying  ordinances?  That  would 
!i^ve  been  too  much  ibr  men,  and  politicians, 
too.  No.  Though  the  wisest  statesmen  of  the 
country  had  realized  and  deplored  for  forty 
years  at  least  the  giant  vice  which  had  been 
gnawing  into  the  very  entrails  of  the  state,  and 
Uireatened  to  oorropt  it  in  all  its  members, 
there  was  no  remedy  left,  but  the  intervention 
of  that  Providence  which  has  purified  the  heart 
of  the  nation  through  the  blood  of  its  children, 
and  cast  down  the  man  who  "but  yesterday 
might  have  stood  against  the  world,"  so  low, 
that  with  all  his  royal  patronage  there  are  none 
lefWno,  I  think  not  one — "so  poor  as  to  do 
him  reverence." 

It  is  not  even  true,  however,  that  the  pre- 
cedent of  the  Congress  of  1789  has  been  fol-  , 
lowedinvariably  and  without  interruption  since 
that  time.  The  history  of  our  le^slation  shows 
not  only  repeated  instances  wherein  the  tenure 
of  ofSce  has  been  so  precisely  defined  as  to 
take  the  case  entirely  out  of  the  control  of  the 
Executive,  but  some  in  which  even  the  power 
of  removal  itself  has  been  substantially  exer- 
cised by  Congress,  as  one  would  suppose  it 
might  reasonably  be,  where  it  creates  and  may 
destroy,  makes  and  may  unmake,  even  thesab- 
ject  of  controversy  itself. 

The  act  of  1801,  already  referred  to  in  con- 
nection withthe  case  of  Marbury  and  Madison, 
assigning  a  tenure  of  five  years  absolutely  to 
the    officer,    involves  a    manifest    departure 

The  five  several  acts  of  Angust  14,  1848, 
March  3,  1849,  September,  1850,  and  May  3, 
1864,  providing  for  the  appointment  of  judges 
in  the  Territories  of  Oregon,  Minnesota,  New 
Mexico,  Kansas,  and  Nebraska,  and  fixing 
their  terms  of  office  at  four  years  absolutely, 
are  all  within  thesame  category. 

The  act  of  25th  February,  18fi3,  followed  by 
that  of  June  S,  1864,  establi^ing  the  office  of 
Comptroller  of  the  Currency,  defining  his  term 
and  making  him  irremovable  except  by  and  with 
the  advice  and  consentof  the  Senate,  and  upon 
reasons  to  be  shown,  is  another  of  the  same 
description. 

The  act  of  March  3,  1865,  which  antborizea 
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an;  militarj'  or  naval  o%:er  who  liaa  been  dis- 
missed by  tbe  authority  of  the  President  to 
demaod  a,  trial  by  court-martial,  and  in  default 
of  its  allowance  withia  six  monthg,  or  of  a. 
sentence  of  dismissal  or  death  thereby,  avoida 
the  order  of  the  Ex  t'  ad  th  act  of 
Julj  13,  1866,  rehich  p        d       ha  officer 

in  time  of  peace  aha  I  b  d  m  d  cept  in 
.  parsuance  of  a  sen    n  e        a  martial, 

Dre  both  examples  k    de    a     n  of  the 

strongest  kind,  for  th    d  ub  n   hat  the 

President  ia,  under  the  C  ,  he  Corn- 

man  der-in- Chief  of  h  A  m  aad  N  vyof  tbe 
United  States,  and  none  bit  uiil  officers  are 
amenable  to  the  process  of  impeachment,  and 
that  the  officer  dismissed  ia  absolntel;  restored, 
awakened  into  new  life,  and  raised  to  his 
feet  by  the  omnipotent  fiat  of  the  legialaUve 
power. 

And,  lastly,  the  act  of  loth  May,  1820,  (3 
Statutes,  682,)  which  dismisses  by  wholesale 
a  very  large  and  important  class  of  officers  at 

Serioda  speciaily  indicated  therein,  not  only 
xes  the  tenure  prospectively,  but  involves  a 
clear  exercise  of  the  power  of  removal  itself 
on  the  part  of  the  Legislature. 

Further  developments  in  the  same  direction 
wonld  no  doubt  reward  the  diligence  of  the 
more  pains-taking  inquirer.  That,  however, 
would  only  be  a  work  of  supererogation. 
Enough  have  been  shown  to  demonstrate  be- 

{ond  denial  that  the  practice  relied  on  baa 
een  anything  but  uniform. 
To  establish  even  a  local  custom  or  pre- 
scription tbe  element  of  continui^  is  as  im- 
portant as  that  of  time.  Any  break  in  that 
confinuitir  by  an  adverse  entry  or  even  a  con- 
tinual claim,  would  arrest  the  flow  of  a  statute 
of  limitations  against  the  rightful  owner  of  a 
tenement.  An  mterruption  of  the  enjoyment 
would  be  equally  fatal  to  a  prescription.  But 
are  we  to  be  told  that  a  case  which  in  this  view 
would  not  even  be  sufficient  to  establish  a  com- 
position for  tithes,  or  a  trifling  easement  as  be- 
tween individuals,  is  sufficient  to  raise  a  pre- 
scription against  a  constitutional  right  or  to 
abrogate  the  fundamental  Ian  of  a  nation  and 
bar  the  inappreciable  inheritance  of  its  peo- 
ple? The  very  statement  of  the  proposition 
would  seem  to  furbish  its  own  refutation. 

But  this  is  not  all.  If  the  case  had  even  been 
one  of  uninterrupted  continuity,  how  la  it  as  to 
the  element  of  time?  To  settle  a  custom,  either 
public  or  private,  it  must  have  the  hoar  of  an- 
tiquity upon  it;   its  origin  must  be  traced  far 


13  drunk  at  its  head-springs  or  stood 
beside  its  cradle.  What  is  the  case  here?  It  is 
a  question  of  the  fundamental  law  of  a  people 
whose  dominions  embrace  a  continent,  and 
whose  cumbers  are  multitudinous  as  the  stars 
of  heaven.  A  little  more  than  three  quartets  of 
a  century  will  measure  the  career  that  they  have 
tfiii^  farron.  Wbatamere  spanisthis?  Why 
1  have  seen  on  this  floor,  a  not  nninterested 


1,  known  by  lame,  and  perhaps  personally, 

to  all  of  you,  whose  years  go  back  behind  your 
Constitution  itself.  But  what  is  a  century  but 
the  briefest  hour  in  the  life  of  a  State?  How 
is  a  mere  non-user  for  seventy-five  of  its  infant 
years  to  be  set  up  cither  to  bar  a  fundamental, 
right,  or  !o  prove  that  it  never  existed?  It 
required  six  centuries  of  struggle  with  the  pre- 
rogative to  settle  the  British  constitution  firmly 
upon  the  foundations  of  Magna  Charla,  and  no 
hostile  precedent  of  the  reigns  of  either  the 
Flantagenets  or  Tudors  was  flowed  to  stand  in 
the  way  of  the  onward  movement  that  cul- 
minated in  the  revolution  of  1688.  And  yet  it 
is  gravely  urged  on  us,  that  the  condnct  of  our 
national  life  is  to  be  regulated  bj  the  mistakes 
of  its  childhood,  and  that  the  grand  patrimony 
of  the  Revolution  has  been  squandered  beyond 
recovery  by  tbe  thoughtless  improvidence,  or 
too  generous  and  trustful  prodigality  of  an 
earlier  heir  who  had  just  come  to  nls  estate. 

And  now  I  may  venture  to  say,  I  think,  that 
it  has  been  shown  abundantly  that  all  the  re- 
sources of  the  President  on  this  point  have 
failed  him.  The  awards  of  reason,  the  judg- 
ments of  the  courts,  the  opinions  of  states- 
men, lawyers,  and  publicists,  the  precedent  of 
1789,  and  the  practice  of  the  Government,  are 
all  against  him. 

Mr.  MOBBILL,  of  Vermont,  (at  fouro'cloek 
and  five  minutes  p.  m.)  I  understand  that  the 
Manager  is  extremely  ill  to-day,  and  would 
not  be  able  to  finish  his  argument  if  he  were 
well.  I  therefore  move  that  the  Senate,  sitting 
as  a  court,  adjourn  until  to-morrow. 

The  motion  was  agreed  to  }  and  the  Sen- 
ate, sitting  for  tbe  trial  of  the  impeachment, 
adjourned  until  to-morrow  at  twelve  o'clock. 

TcESDiy,  April  28,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Stan- 
bery,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by, Mr.  B.  B.  Washbtjbhe,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared,  and  were  conducted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterday's  proceedings  of 
the  Senate,  sitting  tor  the  trial  of  the  impeach- 
ment, was  read. 

Mr.  SUMNER.  Mr.  President,  I  send  to 
the  Chair  an  amendment  to  the  rules  of  the 
Senate,  sitting  for  the  trial  of  impeachments. 
When  that  has  been  read,  if  there  bo  no  ob- 
jection, I  will  ask  that  it  go  over  until  the 
close  of  the  arguments,  to  take  its  place  with 
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lie  other  mattera  which  will  come  up  for  con- 
sideration at  that  time. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  proposed  rule  for  informfttion. 

The  Chief  Clerk  read  aa  follows : 


Unite.  „ 
Senate  ni 


loll  be 


of  it. 


but  this  renuireniBnt  of  two  thirds  is  not  extended 
to  an;  further  judsmeat.  which  remains  Bnbjectto 
the  geaera)  tin  that  a  majoritr  prevails!  therefure, 

Ordered,  That  after  removal,  whioh  necessarily 
follows  conviction,  aoy  qneatlou  which  ma;  arise 
with  reeard  to  diBdualificfttion  or  any  further  ]udi!- 
ment  shall  be  determined  by  a  majority  of  the  mem- 
Mr.  DAVIS.    I  object  to  the  consideration 

The  CHIEF  JUSTICE.  The  ijroposed  order 
rfill  lie  oyer.  That  is  the  disposition  proposed 
hj  the  Senator  from  Massachusetts.  Mr.  Man- 
ager Wn.LiiMs  wi!!  proceed  on  the  part  of  the 
Hoase  of  Kepresentatives. 

Mr.  Manager  WILLIAMS.  Mr.  President 
and  Senators,  I  have  to  thank  jou  for  the  in- 
dulgence which  yon  were  kind  enough  to  ex- 
tend to  me  yesterday  at  a  time  when  I  Tery 
mncb  wanted  it.  I  shall  ondeavor,  however, 
to  testify  my  gratitude  by  not  abuBing  it. 

Before  I  closed  yesterday  I  was  referring  Co 
the  position  taken  by  uie,  and,  aa  I  thought, 
sufficiently  demonstrated,  that  the  President 
had  tailed  in  all  his  supports ;  that  the  reason 
of  the  thing,  the  natural  reason,  the  cultivated 
reason  of  the  law,  the  judicial  sentiment,  the 
opinions  of  commentators,  the  precedent  of 
1789,  and  even  the  practice,  were  all  against 
him  {  but  then  I  Eugtcested  that  there  was  one 
resource  still  left,  and  to  that  I  now  come,  and 
that  is  in  the  opinion  of  what  is  sometimes  called 
his  CoWiirf,  the  trusted  counselors  whom  he-is 
pleased  to  quote  as  the  advisers  whom  the 
Constitution  and  the  practice  of  the  Govern- 
ment have  assigned  to  him.  If  all  the  world 
h^  forsaken  him,  they,  at  least,  are  still  faith- 
ful to  the  chief  whom  they  have  so  long  accom- 
panied, and  BO  largely  comforted  and  encour- 
aged through  all  his  manifold  usurpations. 

It  is  true  that  these  gentlemen  have  notheen 
allowed  t^  prove,  as  they  wonid  have  desired 
to  do,  that  maugre  all  the  reasoning  of  judges, 
lawyers,  and  publicists,  they  were  implicitly 
of  the  opinion,  and  so  advised  the  President, 
that  the  tenure- of- office  law,  not  being  in  ac. 
eordance  with  bis  will,  was,  of  coarse,  uncon- 
stitutional. It  may  be  guessed,.  I  suppose, 
without  damage  to  our  case,  that  if  allowed 
they  would  haveprovedit.  Withlai^e  o 
tunies  for  information  I  have  not  heard  of  any 
occasion  wherein  they  have  ever  given  any  opin- 
ion to  the  President,  eicept  the  one  that  was 
wanted  by  him,  or  known  to  be  agreeable  to 
his  will.  If  there  had  been  time  I  should  have 
been  glad  to  hear  from  some  of  these  function- 
aries on  that  question.     It  wonld  have  been 


Cleasant  to  hear  the  witness  on  the  stand  at 
•astj  discourse  of  constitutional  law.  If  the 
public  interest  lias  not  suffered,  the  public 
curiosity  has  at  least  been  balked  by  the  denial 
of  the  high  privilege  of  listening  to  the  lumi- 
nous expositions  which  some  oAbese  learned 
Thebans,  whose  traininghas  been  so  high  as  Ui 
warrant  them  in  denouncing  us  all— the  legis- 
lators of  the  nation — as  no  better  than  "  Con- 
stitution tinkers,"  would  hare  been  able  to 
help  us  with. 
'' '      large  part  of  the  defense  of  the  Presi- 


dent, as  set  (brth  i 
plea,  and  elaborated  i 
opening  counsel,  not 
agreed  with  him'in  his 
that  if  he  has  erred,  it 


voluminous  special 
the  argument  of  the 
nly  that  his  Cabinet 
iews  as  to  the  law,  but 
nder  the  advi< 


was  not  attempted  to  be  shown,  that  in  regard 
to  the  particular  offense  for  which  he  is  now 
Eirraigned  before  you  they  were  ever  consulted 
by  him.  But  to  clear  this  part  of  the  case  of 
all  possible  cavil  or  exception,  I  feel  that  it 
will  not  be  amiss  to  ask  your  attention  to  a 
few  remarks  upon  the  relations  of  the  Presi- 
dent with  this  illegitimate  body,  this  excres- 
cence, this  mere  fungusj  born  of  decay,  which 
has  been  compounded  in  process  of  time  out 
of  the  heads  of  the  Departments,  and  has  shot 
up  within  the  last  few  yeaw  into  the  formidable 
proportions  of  a  directory  for  the  general  gov- 
ernment of  the  State. 

The  first  observation  that  suggests  itself  is 
that  this  reference  to  the  advice  of  others  pro-  ■ 
ceeds  on  the  hypothesis  that  the  President 
himself  is  not  responsible,  and  is  therefore  at 
war  with  the  principal  theory  of  the  defense,  , 
which  ia  that  he  is  the  sole  responsible  head 
of  the  esrecntive  department,  and  must  there- 
fore, ex  necessitate,  in  order  to  the  performance 
of  his  appropriate  duties,  have  the  undisputed 
right  to  control  and  govern  and  remove  them 
at  his  own  mere  will— as  he  has  just  done  in 
the  case  pf  Mr,  Stanton— a  theory  which  pre- 
cludes the  idea  of  advice  in  the  fact  that  it 
makes  the  adviser  a  slave.  What,  then,  does 
the  President  intend?  Does  he  propose  to 
abandon  this  line  of  defense?  He  cannot  do  it 
without  surrendering  his  case. 

Is  it  his  purpose,  then,  to  divert  us  from  the 
(rack  by  doubling  on  his  pursuers,  and  leading 
them  off  on  a  false  scent,  or  does  he  intend  the 
offer  of  a  vicarious  sacrifice?  Does  he  think 
to  make  mere  scapegoats  of  his  counselors  by 
laying  all  his  multitudinous  sins  upon  their 
backs?  Does  he  propose  to  enact  the  part  of 
another  Charles,  by  surrendering  another  Straf- 
ford to  the  vengeance  of  the  Commons?  We 
must  decline  to  accept  the  offer.  We  want  no 
ministerial  heads.  We  do  not  choose  in  the 
pursuit  of  higher  game  to  stoop  to  any  ignobler 
quarry  either  on  the  land  oV  on  the  sea.  It 
would  be  anything  but  magnanimous  in  as  to 
take,  as  it  would  be  base  in  him  to  offer,  the 
heads  of  those  whom  our  own  past  legislation 
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bas  degraded  into  ekves-  When  Cesar  falla 
his  couneelora  will  disappear  along  witb  him. 
Perhaps  he  thinks,  however,  that  nobody  is 
responsible.  But  shall  we  allowhiai  to  justify 
in  one  breath  the  removal  of  Mr.  Stanton  on 
the  ground  that  under  the  law  he  was  hia  maa* 
ter,  and  then  in  another,  when  arraigned  for 
this,  to  say  that  he  ia  not  responsible  because  he 
took  advice  from  those  who  are  but  mere  au- 
tomata— only  his  "hands  and  Toiee,"  in  the 
language  of  his  counsel — and  no  more  than  the 
mere  creatures  of  his  imperial  will?  This 
would  be  asad  condition,  indeed,  for  the  people 
of  a  Eepnblio  olaimingto  be  free.  We  can  all 
understand  the  theory  of  the  British  eonetitu- 
tion.  The  king  can  do  no  wrong.  The  person 
of  mi^estj  is  sacred.  But  then  the  irresponsi- 
bility of  the  sovereign  is  beautifully  reconciled 
with  the  liberty  of  the  aulyect,  by  holding  the 
ministry  responsible,  and  thus  taking  care  that 
he  shall  get  no  bad  advice  from  them.  But 
what  is  to  be  our  condition,  with  no  recourse 
between  the  two,  to  either  king  or  minister? 
It  will  be  not  unlike  whatis  said  in  the  touching 
plaintofthe  Britons,  "  The  barbarians  drive  us 
to  the  sea,  and  the  sea  drives  us  back  again  on 
the  barbarians." 

But  who  made  these  mea  the  advisers  of 
the  President?  Not  the  Conatitutiou,  cer- 
tainly ;  not  the  laws,  or  they  would  have  made 
them  free.  The  Constitution  has  given  to  him 
no  adtisers  but  the  Senate,  whose  opinion  he 
scouts  at  and  defies,  becausehe  cannot  get  from 
it  the  advice  be  wants,  and  would  obtain,  no 
doubt,  if  it  were  reduced  to  the  condition  of 
that  of  imperial  Home.  All  it  provides  in 
regard  to  the  beads  of  Departments  is  that  he 
may  require  the  opinion  in  writing  of  each  of 
them  upon  any  subject  relating  to  the  duties 
of  his  oien  special  office,  and  no  more.  He 
cannot  require  it  aa  to  other  matters,  and  by 
the  strongest  implication  it  was  not  intended 
that  he  should  take  it  on  any  matter  outside  of 
their  own  respective  offices  and  duties.  He 
has  undoubtedly  the  privilege  which  belongs 
to  other  men,  of  seeking  for  advice  wherever 
he  may  want  it;  but  if  he  ia  wise,  and  would  be 
honeatly  advised — as  he  does  not  apparently 
wish  to  "be — hewillgo  to  thoaewhoareinacon- 
ndition  to  tell  him  the  truth  without  the  risk  of 
being  turned  out  of  office,  as  Mr.  Stanfon  has 
been,  for  doing  so.  No  tyrant  who  hasheld  the 
lives  of  those  aroundhimiabia  hands,  has  ever 
enjoyed  the  counsels  of  any  but  minions  and 
Bycophanta.  If  it  had  been  the  purpose  of  the 
framers  of  the  Conatitutiou  to  provide  a  coun- 
cil for  the  President,  they  would  have  looked 
to  it  that  he  was  not  to  be  surrounded  with 
creatares  such  as  these. 

But  then  it  ia  said  that  the  practice  of  hold- 
ing Cabinet  councils  was  inaugurated  by  Presi- 
dent Washington,  and  has  since  continued 
without  interruption.  It  is  unquestionable  that 
hedidtaketheopinionsin  writing  of  all'th  e  beads 
of  Departments,  on  bills  that  were  submitted 
,  to  him  in  the  constjtutioual  way,  and  not 


likely  that  he  may  have  cCinsulted  them  a 
appointments,  and  other  matters  of  execn 
duty  that  involved  anything  like  discretion. 
They  may  have  met  occaaionally  in  after  times 
the  special  invitation  of  the  PresidenL 
IS  not,  however,  as  I  think,  until  the  period 
of  the  war,  when  the  responsibilities  of  the  Pres- 
ident, as  Commander-in-Chief  of  the  armies. 


rystallized  into  their  present 
/institution  of  state ;  and  not 
tilUhe  accession  of  Andrew  Johnson,  that  they 
began  to  do  the  work  of  Congress,  in  a  condi- 
tion of  peac^  by  legislating  for  the  restoration 
of  the  rebel  States.  From  that  time  forward, 
throiighall  that  longand  unhappy  interregnum 
of  the  law-making  power,  while  the  telegraph 
waswaitingupontheaetion  of  those  mysterious 
councils.  Chat  dark  tribunal  which  waa  erecting 
States  by  proclamation,  taxing  the  people,  and 
surrendering  up  the  public  property  is  to  keep 
them  on  their  feet,  and  exercising  a  dlsnenslng 
power  over  the  laws,  had  apparently  t-aken  the 
placeof  the  Congress  of  the  nation,  with  powers 
quite  as  great  as  any  that  the  true  Congresshaa 
ever  clamed.  To  say  that  the  acts  of  this  mere 
c  b  I  wh  hi  k  dforalltheworld, like  some 
d    k  I  t      nspirators  plotting  i^ainst 

th     I  b  f  Ih    people,  were  the  results 

ot  f  Itat       and  comparison  of  views, 

is  t 

if  I   I    . 

piration  (.  .  . 
that  they  could  not  have  held  together  so  long 
under  an  imperious,  self-willed  man  like  the 
present  Executive,  without  a  thorough  submis- 
sion to  all  his  views,  that  I  was  moved  to 
intj-oduce  and  urge,  as  I  did,  through  great 
discouragements,  but,  thank  God,  successfully, 
tbg  amendment  to  the  tenure-of-ofhce  bill,  that 
brings  about  this  conflict.  It  has  come  sooner 
than  I  expected,  but  not  too  soon  to  vindicate, 
by  its  timely  rescue  of  the  most  important  of 
the  Departments  of  the  Government  from  the 
grasp  of  the  President,  the  wisdom  of  a  meas- 
ure which,  if  it  had  been  the  law  at  the  time 
of  Mr.  Johnson's  accession,  would,  in  my 
p  .  .  have  set  his  policy  aside, 
his  resistance  to  the  will  of  the  loyal 
people,  andbia  project  of  governing  the  nation 
without  a  Congress,  impossible.  The  veil  has 
been  lifled  since  the  passage  of  this  law,  and 
those  who  wish,  may  now  read  in  letters  of 
living  light  the  great  fact,  that  during  the 
progress  of  qll  this  usurpation  that  has  con- 
vulsed the  nation,  and  kept  the  South  in  anarchy 
for  three  long  years,  there  was  scarce  a  ripple 
of  dissent  to  rufle  the  stagnant  surface  of  those 
law-making  and  law-breaking  cabals,  those 
mere  beds  of  justice,  where,  in  accordance 
with  the  theory  of  the  President  himself,  there 
was  but  one  will  that  reigued  undisputed  and 
supreme. 
To  insist,  theO]  that  any  apology  ia  to  be  found 
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for  the  delinquencies  of  the  Preaident,  in  the  ad- 
vice of  a  Cabinet,  whereadifference  of  opinion 
was  considered  treason  to  the  head,  and  loyalty 
to  the  law,  instead  of  to  the  will  of  the  Presi- 
dent, punished  by  diamiesal,  is,  as  it  seems  to 
me,  on  his  part,  the  very  climas  of  effrontery. 
What  ■adequate  cause  does  the  President  now 
asaign  for  the  removal  of  Mr.  Stanton?  His 
counsel  promised  us  in  their  opening,  that  they 
would  exhibit  reasons  to  show  that  it  was  im- 
possible to  allow  him  to  continae  to  hold  the 
office.  They  have  failed  to  do  it.  They  have 
not  even  attempted  it.  Was  it  because  he  had 
failed  to  perform  his  duties,  or  bad  in  anyway 
offended  a^^nst  the  law?  The  President  al- 
leges nothing  of  the  kind.  Was  it  even  a  per- 
sonal quarrel?  Notbiag  of  this  sort  ia  pre- 
tended either.  All  that  we  can  hear  of,  is  that 
there  was  a  "want  of  motual  confidence;" 
that  "his  relations  to  Mr.  Stanton  were  such 
as  to  preclude  him  from  resorting  to  him  for 
advice,"  (Heaven  save  the  mark!)  and  that 
he  did  not  think  he  could  be  any  longer  safely 
responsible  for  him.  His  counsel  say  that  Mr. 
Stanton  is  a  thorn  in  his  side.  Well  a  thorn  in 
the  flesh  is  sometimes  good  for  the  spirit.  But  so 
are  Grant  and  Sherman  and  Sheridan,  and  so 
is  Congress,  and  so  is  every  loyal  man  in  the 
country  who  questions  or  resists  his  will.  The 
trouble  ia,  as  everybody  Ji no ws,  that  Mr.  Stan- 
ton does  not  indorse  Ins  policy,  and  cannot  be 
relied  on  to  assist  him  in  obstructing  the  laws 
of  Congressj  and  that  is  just  the  reason  why 
you  want  this  thorn  to  "stick,"  and,  if  need 
be,  prick  and  fester  a  little  there,  and  must 
maintain  it  there,  if  you  would  be  feithful  to 
the  nation  and  to  yourselves.  You  cannot  let 
Mr.  Stanton  go,  by  an  acquittal  of  the  Presi- 
dent, without  surrendering  into  his  hands  the 
very  last  fortress  that  yon  stillhoid,  and  arenow 
holding  only  at  the  point  of  the  bayonet. 

But  there  is  a  point  just  here  that  seems  to 
have  been  entirely  overlooked  by  the  coonsei 
fst'tho  President,  to  which  1  desire  especially 
to  invite  your  atteuljoa.  It  seems  to  have 
besn  assumed  by  thecp  throughout — if  it  is  not, 
indeed,  distinctly  asserted  in  the  delendant's 
plea — that  if  they  shall  be  able  to  succeed  in 
establishing  a  power  of  removal  in  the  Presi- 
dent, either  under  the  Constitution  or  the  act 
of  1789,  greeting  the  Department  now  in 
question,  he  ma;  exercise  that  power  at  his 
mere  will  and  pleasure,  without  reason  and 
without  responsibility;  and  having  failed  to 
show  any  adequate  cause,  or  indeed  any  cause 
whatever  for  the  act  done  here,  he  stands,  of 
course,  on  this  hypothesis.  But  is  this  the 
law?  Is  there  no  such  thing  as  an  abuse  of 
power,  and  a  just  responfiibilitj  as  its  attend- 
ant? Was  it  intended  in  either  case — whethei 
the  power  flowed  from  one  source,  or  from  the 
other^that  it  should  be  exerciseable  without 
restraint?  That  doctrine  would  be  proper 
a  monarchy,  perhaps,  but  is  ill  suited  to  t 
genius  of  institutions  like  our  own.  Nor  wai 
the  opinion  of  Mr.  Madison,  or  those  who  voted 
C.  I. -44. 


and  acted  with  him  in  the  Congress  of  1789. 
No  man  there  who  asserted  the  power  of  re- 
moval to  be  in  the  President,  or  concurred  in 
bestowing  it  on  him  for  the  occasion,  ever  sup- 
posed that  its  exercise  was  to  be  a  question  of 
mere  caprice,  or  whim,  or  will.  To  the  objec- 
tion that  this  would  be  the  effect  of  tiie  doctrine 
of  removal,  it  was  answered  by  Mr.  Madison 
himself  in  these  words: 

"The  dan  jar  oonaiBtsmertly  in  this:  that  thoPrM- 
ident  can  displace  from  office  a  man  whose  merits 
require  ttaat  he  ebaald  be  oontinued  in  it  What  will 
be  the  motive  which  the  President  oan  feel  for  euoh 
abuse  of  his  power,  and  the  restraints  that  operate  to 

Srevent  it?  In  the  first  place  he  will  be  itnpeaohed 
V  tlie  Uouse  before  the  Benate  for  such  an  act  of 

removal  of  meritorious  officers  would  subject  him  to 
impeachment  and  removal  from  his  own  high  trnst." 

And  it  was,  no  doubt,  mainly  on  this  arga- 
ment  that  tlie  power  of  removal  was  embodied 
in  the  law. 

What,  then,  have  thePresident  and  his  coun- 
sel to  say  in  answer  to  this?  Is  the  President 
impeachable  on  his  own  case,  or  does  he  ex- 
pect to  realize  the  fruits  of  the  argijment,  and 
then  repudiate  the  very  grounds  on  which  the 
alleged  construction  rests?  Was  Mr.  Stanton 
a  meritorious  officer?  Did  his  merits  require 
that  he  should  be  continued  in  the  place?  No 
loyal  man,  I  think,  disputes  that  they  did,  and 
this  Senate  has  already  solemnly  adjudged  it,  in 
their  decision  that,  upon  the  reasons  stated  by 
the  President,  there  was  no  sufficient  canse  for 
his  TcmovBl,  while  none  other  have  been  since 
shown  by  the  accused  himself.  What,  then,, 
was  the  motive  for  this  act  of  mtdadminUtra- 
Hon,  as  Mr.  Madison  denominates  it?  Noth- 
ing that  we  are  __aware  of,  except  the  fact  that 
the  President  cannot  control  the  War  Office  in 
the  interests  of  his  policy,  so  long  as  he  ia 
there.  Was  this,  then,  a  wanton  removal?  It 
was  something  more — it  was  a  wicked  one.  And 
are  we  to  be  told  now  that  he  is  bound  to  show^ 
no  reasons,  and  cannot  be  compelled  to  an- 
swer for  it  to  the  nation,  by  those  who  claim' 
the  power  of  removal  for  him  on  the  very  foot- 
ing that  its  abuse  would  be  impeachable? 

But  it  is  further  atrenuousli)  argued,  that  al- 
though the  law  may  be  constitutional,  and  the 
case  of  Mr.  Stanton  within  it,  as  it  has  been 
already  Jield  to  be  by  this  Senate,  the  case  was 
not  so  clear  a  one  as  to  authorize  a  charge  of 
crime  against  the  President,  unless  it  can  be 
shown  that  he  has  willfully  misconstrued  it: 
and  that  although  wherever  a  law  is  jiassed 
throngh  the  forms  of  legislation,  it  ia  his  duty 
to  see  that  it  is  fiiithfully;  executed  so  long  as  it 
requires  no  more  than  ministerial  action  on  his 
part,  yet,  where  it  is  a  question  of  cutting  off  a 
power  confided  to  him  by  the  Constitution,  and 
he  alone  can  bring  about  a  judicial  decision 
for  its  settlement ;  if,  on  due  deliberation  and 
advice,  he  should  beof  the  opinion  that  the  law 
was  unconstitutional,  it  would  be  no  violation 
of  duty  to  take  tlie  needful  steps  to  raise  that 
question,  so  as  to  have  it  peacefully  decided. 

Allow  me  to  Bay  in  answer,  that  if  evea  iguo- 
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mnce  of  tbe  law,  which  excuses  nobodj  else, 
can  be  held  to  excuse  the  very  laal  man  in  the 
nation  who  ought  to  be  allowed  to  plead  it,  the 
testinion?  shows,  I  think,  that  he  did  not  miB' 
underetand  its  meaning.  His  suspension  of 
Mr.  Stanton,  which  was  an  entirelj  new  pro- 
cedure, followed,  as  it  was,  by  his  report  of  the 
case  to  the  Senate  within  twenty  days  after  its 
next  meeting,  is  evidence  that  he  did  under- 
stand the  law  as  comprehending  that  case,  and 
did  not  intend  (o  violate  it,  if  he  could  get  rid 
of  the  obnoxions  officer  without  resorting  to 
BO  extreme  and  hazardous  a  remedy. 

But  the  question  here  is  not  bo  much  whether 
he  iguorantly  and  innocently  mistoolc  the  law, 
as  whether  in  the  case  referred  to  of  an  inter- 
ference with  the  power  claimed  by  him  under 
the  Constitution,  he  may  suspend  tbe  operation 
of  a  law  by  assuming  it  to  be  unconstitutional, 
and  setting  it  aside  until  the  courts  shall  have 
decided  that  it  is  a  constitutional  and  valid 
one.  In  the  case  at  issue,  it  was  not  necessary 
to  violate  the  law,  either  by  contriving  to  pre- 
vent the  incumbent  from  resuming  bis  place 
under  it,  or  turning  him  out  by  violence  after 
he  had  been  duly  reinstated  by  the  Senate,  if 
he  honestly  desired  to  test  its  validity  in  the 

J'udicial.forum.  All  that  it  was  necessary  for 
im  Ui  do,  was  to  issue  his  order  of  removal, 
and  give  the  officer  a  notice  of  that  order,  and 
its  object.  If  he  refused  to  obey,  the  next  and 
obvious  step  would  have  been  to  direct  the  Attor- 
ney General  to  sue  out  a  writ  of  g«o  warranto, 
on  his  own  relation.  This  was  not  his  conrse. 
The  remedy  was  not  summary  enough  for  bis 
uses,  as  his  special  counsel,  employed  only 
after  the  arrest  of  his  pseudo  Secretary  Thomas, 
testifies,  because  it  would  have  allowed  the  law 
to  reign  in  the  meanwbile,  instead  of  creat- 
ing an  interregnum  of  mere  will  by  which  he 
hoped  to  supersede  it.  His  pcoject  was  to  seize 
tbe  place;  oy  craft,  if  possible  ;  by  force,  if 
necessary.  For  this  purpose  he  claims  to  have 
made  an  arrangement  with  General  Grant  for 
its  surrender  to  himself,  in  case  the  iudgmeni 
of  the  Senate  should  restore  the  officer,  and 
now  taxes  that  distinguished  officer  with  bad 
faith  to  him  individually,  for  his  obedience  ' 
the  law. 

It  stands,  therefore,  uponhis  own  cunfessio 
that  he  intended  to  prevent  Mr.  Stanton  from 
resuming  his  position,  in  which  case — as  he  well 
knew,  and  as  his  Attorney  General  knew,  and 
must  have  informed  him,  there  was  no  remedy 
at  law  for  the  ejected  officer.  Foiled  and  baf- 
fled by  the  integrity  of  Grant,  after  full  delib- 
eration he  issues  his  erder  of  removal  on  the 
21st  of  February,  and  sends  it  by  his  lieutenant, 
Thomas,  with  a  commission  to  himself  to  acta! 
Secretary  ad  interim,  and  enter  upon  the  du- 
ties of  the  office.  He  does  not  fail  to  suggest  to 
him  at  the  same  time,  (hat  Stanton  is  a  coward, 


stands  them,  of  course.     Thomas  is  a 
He  knows      I  w       h         f  b  tth       d 
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reports  forthwith  to  his  chief  with  the  brevity 
ofaCiBsar:  "  Veni,  vidt,  viei."  They  rejoice, 
no  doubt,  together  over  the  pusillanimity  of  the 
Secretary ;  and  the  puissant  Adjutant  then  nn- 
hends,  and  flies  for  relaxation,  after  his  heroic 
and  successful  feat,  to  the  delights  and  myste- 
ries of  the  masquerade;  not,  however,  until  he 
has  "foueht  hisbattleo'eragain,"  and  invited 
his  friends  to  be  present  at  the  surrender  on 
the  following  morning,  which  he  advises  them 
that  he  intends  to  compel  by  force,  if  necessary. 

The  masquerade  opens.     "Fair  women  and 
brave  men     are, there,  and — 

"Muaie  aaeends  with  its  voluptuous  swell, 
And  eyoa  Look  love  U>  eyes  that  speak  HKnin ; 
Aod  all  goes  merir  as  a.  marriage  bell.''^ 

The  A^utant  hiraeelf  is  there.  The  epau- 
lette has  modestly  retired  behind  the  domino. 
The  gentleman  from  Tennessee  at  least  will 
excuse  me,  if  after  bis  own  example,  I  borrow 
from  the  celestial  armory,  on  which  he  draws  so 
copiously^a  little  of  that  li{/ht  artillery,  with 
which  he  blazes  along  his  track,  like  a  Novem- 
ber midnight  sky  with  all  its  flaming  asteroids. 
The  Adjutant,  I  repeat,  is  there. 
"Grim-visae:ed  war    hath  smoothed   his  wrinkleii 

And  now,  instead  of  monntinB  barbed  ateeds 
To  frisht  the  souls  of  fearful  adversaries. 
He  napera  nimbly  in  a  lady's  chamber 
To  the  laseiriona  pleasing  of  a  lute." 


ities,  like  the  summons  to  "  Brunswick's  fated 
chieftain"  at'tlie  ball  in  Brussels,  on  the 
night  before  the  battle  in  which  he  fell.  It  is 
the  messenger  ofthe  Senate,  who  comes  to  warn 
him  that  his  enterprise  is  an  unlawful  one.  Od 
the  following  morning  he  is  waited  upon  again 
by  another  officer,  with  a  warrant  for  his  arrest 
for  threats  which  looked  to  a  disturbance  of 
the  peace.  This  double  warning  chills  his 
martial  ardor.  Visious  of  impending  trouble 
pass  before  his  eyes.  He  sees,  or  thinks  he 
sees,  the  return  of  civil  strife,  the  floors  of  the 
Department  dabbled,  perhaps,  like  those  of  the 
royal  palace  at  Holjrood,  with  red  spots  of 
blood.  But,  above  all,  hefeelsthatthe  hand  of 
the  law-maker  and  of  the  law  itself,  which  is 
stronger  than  the  sword,  is  on  him,  and  he 
pnts  up  his  weapon,  and  repairs,  in  peaceful 
guise,  to  take  possession  of  his  conquest.  I  do 
not  propose,  however,  to  describe  the  interview 
which  followed.     That  will  be  the  task  of  the 
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future  dramatist.  It  will  be  aufficiont  for  us  to 
ac company  him  back  to  tbe  White  House,  where 
he  receives  the  order  to  "Go  on  and  take  pos- 
Bea^on,"  whichhe  waa  BO  unhappily  called  back 
to  conlradicl,  and  which  it  was  then  well  aa- 
derstooii,  of  coarse,  that  he  could  not  obt^n 
escept  by  force ;  and  he  continues  W  be  recog- 
nized aa  Secretary  of  War,  without  a  portfolio 
or  a  cure,  while  he  waits  under  the  direction 
of  the  President,  not  upon  the  law,  but  only  to 
see,  like  Micawber,  what  may  torn  up  here, 
and  to  be  inducted  and  installed  in  proper 
form,  aa  soon  as  your  previouB  decision  shall 
have  been  reversed,  and  bis  title  affirmed,  by 
jour  votes  in  favor  of  an  acquittal.  The  idea 
of  a  suit,  in  which  direction  no  single  step  was 

seriously  entertained, 

The  conversation,  however,  with  General 
Sherman,  who  was  called  as  a  witness  by  the 
President  himself,  settles  the  fact  conclusively, 
if  not  already  demonstrated  by  allthe  attendant 
circumstances,  that  it  was  not  his  purpose  at 
anytimetobringthe  case  into  the  courts  foradju- 
dicaljon.  He  preferred  the  dexterous  finesse, 
or  the  strong  hand,  to  a  reference  which  every 
senaible  lawyer  would  have  told  hitfi  could  be 
attended  nith  only  one  result,  and  that  a  judg- 
ment in  favor  of  the  law. 

But  in  this  great  atrait,  instead  o[  a  resort 
to  the  Attorney  General  himself,  Uis  special 
counsel  Cox,  employedonly  after  the  arrest  of 
Thomas,  is  called  to  prove  that  he  advised 
against  the  writ  of  quo  warranto,  because  of 
"tlie  law's  delay,"  and  endeavored  to  seek  a 
remedy  more  summary  through  a  habeas  corpus, 
in  the  event  of  the  commitment  of  the  Secre- 
tary ad  iaterim.  Supposing  it  all  true,  how- 
ever, the  movement  came  too  late  to  help  his 
employer's  case,  by  showing  a  desire  to  put  the 
issue  in  the  way  of  a  judicial  decision  upon  the 
law.  Nor  is  it  clear  by  anv  means  that  such  a 
process  could  have  achieved  the  desired  results. 
With  a  warrant  good  upon  its  face,  and  charg- 
ing a  threatened  disturbance  of  the  peace,  or  an 
oS^se  against  a  statute  of  the  United  States,  I 
doubt  whether  any  court  would  venture  to  de- 
clare the  warraht  void,  or  to  dischargauponanch 
shearing,  on  the  footing  of  theuuconstitutional- 
itj  of  the  law,  which  had  received  nearly  three 
fourths  of  tjje  votes  of  both  Housoa,  or,  indeed, 
of  any  law  whacevor ;  while  I  do  not  see  how 
even  a  decision  acaiust  it,  could  have  had  either 
the  effect  of  oustingStanton  or  putting  Thomas 
in  his  place.  It  is  enough,  however,  for  the 
present  purpose  that  theprisonerwaadisoharged 
on  the  motion  of  his  own  attorney. 

The  counsel  for  the  President  admits  thathe 
cannot  in  ordinary  caaea  erect  himself  ii 
judicial  tribunal,  and  decide  that  a  law  i: 
constitutional,  because  the  effect  would  be  that 
there  could  never  be  any  judicial  decision  upc 
it;  but  iasists,  as  already  stated,  that  where . 

E articular  law  has  cut  off  a  power  confided  to 
im  by  the  Constitution,  he  alone  has  the 
pover  to  TMse  the  question  for  the  coarta,  and 


there  is  no  objection  to  his  doing  it;  and  in- 
stances the  cases  of  a  law  to  prevent  the  making 
of  a  treaty,  or  one  to  declare  that  he  shall  not 
exercise  the  functions  of  Commander-in-Chief. 
It  baa  been  already  very  fully  answered  that 
there  is  no  evidence  here  to  show  that  there 
was  any  honest  purpose  whatever  to  bring  this 
case  into  the  courts,  but  that,  on  the  contrary, 
there  is  very  conclusive  testimony  to'prove 
that  he  intended  to  keep  it  out  of  them.  But 
had  he  a  right  to  hold  this  law  a  nullity  until 
it  was  affirmed  by  another  tribunal,  whether  it 
was  constitutional  or  not?  The  Constitution 
gives  to  him  the  power  of  passing  upon  the 
Acts  of  the  two  Houaea,  by  returning  a  bill 
with  his  objections  thereto,  but  if  it  is  after- 
wards enacted  by  two  thirds  of  both  it  is  pro- 
vided that  "it  ahail  become  nlaw."  What  is 
a  law?  It  is  a  ruleof  civil  conduct  prescribed 
by  the  supreme  power  of  a  State.  Is  there 
any  higher  power  than  the  Legislature  ?  Is  it 
essential  to  the  operation  of  a  law  that  it 
should  have  the  approval  of  the  judiciary,  as 
well  as  of  the  President?  It  is  as  obli^tory 
on  th  President  as  upon  the  humblest  citizen. 
Kayj  it  is,  if  possible,  more  so.  He  is  its 
minister.  The  Constitution  requires  that  he 
shall  take  care  that  it  be  faithfully  executed. 
It  is  for  others  to  controvert  it,  if  aggrieved, 
in  a  legal  way,  but  not  for  him.  If  they  do, 
however,  it  ia  at  their  peril,  as  it  would  be 
at  his,  even  iu  the  cases  put,  where  it  is  asked, 
with  great  emphasis,  whether  he  would  be 
bound  to  obey  ?  Those  cases  are  extreme  ones. 
But  if  hard  cases  are  said  to  make  bad  pre- 
cedents, it  may  be  equally  remarked  that  ex- 
treme cases  make  bad  illustrations.  They  are, 
moreover,  of  express  powera,  aa  this  is  not. 
But  it  will  be  time  enough  to  answer  them  when  ' 
they  arise.  It  is  not  a  supposable  contingency, 
that  two  thirds  of  both  Houses  of  Congress  will 
flatly  violate  their  oaths  in  a  clear  case.  Thus 
far  in  their  history,  they  have  passed  no  law,  I 
believe,  that  has  been  adjudged  invalid.  When- 
ever they  ahall  be  prepared  to  do  what  is  now 
supposed,  constitutions  will  be  useless,  faith 
will  have  perished  among  men,  and  limited 
representative  government  become  impossi- 
ble. When  it  comes  to  this,  we  shall  have  rev- 
olution, with  bloody  conflicts  in  our  streets, 
with  a  Congress  Legislating  behind  bayonets, 
and  that  anarchy  prevailing  everywhere,  which 
is  already  foreshadowed  by  the  aspect  of  a 
Department  of  this  great  Government  beleag- 
uered by  the  minions  of  despotism,  with  its 
head  a  prisoner,  and  armed  sentinels  pacing 
before  its  doors.  Who  shall  say  that  the  Pres- 
ident shall  be  permitted  to  disobey  even  a 
doubtful  law,  in  the  assertion  of  a  power  that 
ia  only  implied  ?  If  he  may,  why  not  also  set 
aside  the  obrioxious  section  of  the  appropria- 
tion bill,  upon  which  he  has  endeavored  nnsuc- 
ceaafully  to  debauch  the  officers  of  the  Army 
by  teaching  them  insubordination  to  the  law? 
Why  not  openly  disregard  your  reconstruction 
acts,  as  be  will  assuredly  do,  if  you  shaU  teacb 
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him  b^  your  verdict  here  that  he  can  do  it  with 
impunit;?  The  legal  rul«  is  that  the  presumption 
is  in  ever;  cose  in  favor  of  the  law,  and  that  is  a 
»ioien(  one,  wherenone  has everbeenreverfled. 
The  Freeident  claims  that  thig  presumption 
ehall  not  stand  as  against  him.  If  it  may  not 
here,  it  cannot  elsewhere.  To  allow  this  revo- 
lutionary pretension,  is  to  dethrone  the  law 
and  substitute  hia  will.  To  say  thathe  may  hoM 
bia  office,  and  disregard  the  law,  is  to  proclaim 
either  anarchy  or  despotism.  It  is  but  a  short 
Step  from  one  extreme  to  the  other.  To,  be 
without  law,  and  to  leave  the  lav  dependent  on 
a  single  will,  are  in  effect  but  one  and  the  same 
thing.  The  man  who  can  declare  what  is  law, 
and  what  is  not,  ia  already  the  absolute  master 
of  the  State. 

But  who  is  to  try  this  case?  The  President 
insists  that  it  belongs  to  the  jurisdiction  of  the 
Supreme  Court,  where,  as  he  untruly  aays, 
he  endeavored  to  carry  it.  So  it  would,  if  the 
question  involved  were  one  of  merely  private 
right.  But  in  his  eccentric  efforts  to  get  into 
one  court,  by  turning  his  back  upon  it,  he  has 
Btumbled  very  unexpectedly  Into  another.  It 
is  not  the  one  he  sought,  but  it  is  the  one  the 
Constitution  has  provided  for  just  such  delin- 
quencies as  his,  and  he  cannot  decline  its  cog- 
nizance. I  beg  pardon.  He  has  sent  you 
word,  through  the  special  counael  whom  he 
sends  here  with  his  personal  protest,  that  he 
might  have  declined  it,  on  the  opinion  still  en- 
tertained by  both  of  them,  that  this  is  no  Con- 
5resa,  and  you  are  no  courtof  competent  juris- 
iction  to  bring  before  you  and  try  a  President 
of  the  United  States,  oy  the  logic  of  which 
argument  he  provea  equally,  of  course,  that  be 
is  no  President.  To  avoid  a  bloody  conflict, 
however,  although  he  has  been  tendered  the 
necessary  aid  in  men,  and  inasmuch,  I  sup- 
pose, as  you  have  been  so  indulgent  as  not  to 
put  him  to  the  humiliation  of  appearing  in 
person  at  ^our  bar,  he  waives  his  sufficient 
plea  to  the  jurisdiction,  and  condescends,  only 
out  of  the  abundance  of  his  grace,  and  in  a 
spirit  of  forbearance,  for  which  he  claims  due 
credit  at  your  hands,  to  make  answer  before  a 
tribunal  which  he  might  rightfully  have  defied. 
But  he  is  here  now  by  attorney,  in  what  his 
other  counsel  have  taken  great  pains.to  prove 
to  joa'to  be  a  court  indeed,  although  they 
insist,  not  very  consistently,  in  almost  the  same 
breath,  that  it  has  only  the  functions  of  ajury. 
I  shall  not  disput«  that  question  with  them.  I 
am  willing  to  agree  that  the  Senate,  pro  hac 
vicSf  ia  acourt,  and  that,  (flo,  of  exclusive  juris- 
diction over  the  subject- matter  in  dispute,  from 
which  itfollows  by  a  necessary  logic,  aa  I  think, 
that  it  ia  fully  competent  to  try  and  decide  the 
whole  case  for  itself,  taking  such  advice  as  it 
thinks  proper  as  to  the  law,  and  then  rejecting 
jtifitisnotsaiisfiiotory.  Ifltcannotdothia.itis 
but  the  shadow  and  mock  cry  of  what  the  defend- 
ant's counsel  claim  it  to  be  in  force  and  fact. 
But  by  what  name  soever  it  may  be  called,  it 
■will  solve  for  the  President  the  problem  which 


he  baa  desired  to  carry  into  another  tribunal, 
without  waiting  for  any  extraneous  opinion.  It 
has  already  determined  upon  the  constitution- 
ality of' the  tenure-of-olfiee  law,  by  enacting  it 
over  his  objectiona,  as  it  baa  already  passed 
upon  its  meaning,  by  its  condemnation  of  the 
act  for  which  he  is  now  to  answer  at  ita  bar. 
It  win  say,  too,  if  1  mistake  not,  that  whether 
constitutional  or  not,  it  will  allow  no  executive 
officer,  and  much  less  the  Chief  Magistrate  of 
the  nation,  to  assume  that  it  ia  not  so,  and  set 
up  his  own  opinion  in  its  ^lace,  until  its  pre- 
vious and  well-considered  judgment  upon  the 
same  opinion  has  been  judicially  affirmed. 

But  does  it  make  any  difierence  whether  Mr. 
Stanton's  case  is  within  the  tenure- of-ofBce  act 
or  not.  Had  the  Executive  the  power  at  any 
time,  either  during  the  session  or  the  recess,  to 
create  a  vacancy  to  be  filled  up  by  an  appoint- 
ment ad  interim,  to  continue  during  his  own 
pleasure ;  or  if  he  had,  could  he  prolong  a 
vacancy  so  created  beyond  the  period  of  six 
months? 

The  Constitution  provides — and  it  required 
such  a  provision,  in  view  of  the  general  clause 
which  associates  the  Senate  with  the  President, 
and  makes  their  advice  and  consent  necessary  in 
all  cases  of  appointment,  to  authorize  it— -that 
he  shall  have  'power  to  fill  up  all  vacancies 
happening  during  the  recess,  by  temporary 
commissions  to  expire  at  the  end  ofthe  next  aes-' 
sion  ;  and  by  a  necessary  implication  of  course 
he  cannot  do  it  in  the  same  way,  or  without 
their  advice  and  consent  while  the  Senate  is  at 
hand  to  afford  it.  The  word  happen,  as  used 
here,  imports  accident  or  casualty  only,  accord- 
ing to  the  best  authoritiea.  If  thia  is  the  cor- 
rect interpretation  he  cannot,  of  course,  create 
a  VEicancy  for  that  purpose  during  the  recess, 
under  the  Constitution,  although  he  mayolaim 
to  do  so  under  the  law  eatablishiog  the  De- 
partment, which  places  the  power  of  removal 
m  his  hands.  If  he  does,  nowerer,  the  case 
then  falls  within  the  constitutional  provision, 
and  the  vacancy  thus  created  must  be  filled 
by  a  commission  to  expire  at  the  end  of  the 

He  did  create  a  vacancy  in  this  case  by  the 
suspension  during  the  recess,  which  he  pro- 
ceeded to  supply  by  the  appointment  of  Gen- 
eral Grant  as  Secretary  of  War  ad  interim,  at 
his  pleasure.  And  this  he  now  defends,  not 
under  the  provisions  of  the  tenure-ofofSce 
law,  which  would  have  authorized  it,  but  which 
he  expressly  repudiates;  but  upon  the  footing, 
in  the  first  place,,  of  his  constitutional  power. 

Nothing  IS  clearer,  however,  than  the  prop- 
osition, that  there  was  no  authority  to  do  this 
thing  except  what  is  to  be  found  in  the  act 
which  he  repudiates.  There  are  no  laws  and 
no  precedents,  so  far  as  I  am  advised,  to  jus- 
tify or  excuse  it.  If  he  may  suspend  indefi- 
nitely, and  appoint  at  pleasure  a  Secretary 
ad  inimiB,  he  may  not  only  change  the  terms 
of  the  commission,  but  strip  the  Senate  qt  all 
participation  in  the  appointing  power. 
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But  then  lie  says,  af;a  n  ha  h  d  d  this 
under  the  authority,  a  o  of  be  a  f  ISth 
February,  1795,  for  fil  iig  mpo  a  y  acan- 
cieB.     The  tenor  of  tha  a  ana  ca3& 

of  vacancy  it  shall  be  law  u  fo  he  F  e  dent, 
if  he  deem  iC  uecesaary,  to  authoriiie  any  per- 
EOD  or  persons  to  perform  the  duties  until  a 
successor  is  appointed  or  suchvacaiic;  is  filled: 
with  the  proviao,  however,  that  no  one  va- 
cancy ehall  be  supplied  in  that  manner  for  a 
longer  term  than  six  months;  which  proves, 
of  course,  that  the  exigency  provided  for  was 
only  to  be  a  temporary  one. 

We  maintain  that  this  act  baa  been  repealed 
by  the  more  recent  one  of  13th  Febmarjr  1863, 
which  confines  the  choice  of  the  President  to 
the  heads  of  the  other  Departments.  It  ia  in- 
sisted, however,  that  while  the  former  covers 
ail  cases  of  vacancy,  the  latter  is  con&ned  to 
some  particular  instances,  not  including  those 
of  removal,  or  such  as  may  be  brought  about 
by  efflux  of  time,  and  does  not,  therefore,  op- 
erate as  a  repeal  to  that  extent.  Granting 
this,  for  the  sake  of  the  argument,  to  be  true, 
how  ia  it  to  apply  to  a  vacancy  occuring  dur- 
ing the  recess,  without  a  repeal  of  the  consti- 
tutional provision  which  is  intended  expressly 
for  just  such  cases  ?  Waa  it  intended  to 
Buperaede  it,  and  is  it  to  be  so  interpreted? 
This  will  hardly  be  pretended,  if  it  were  even 
clear  that  the  Legislature  ha4  such  a  power. 
The  intent  and  meaning  of  the  act  are  so  trans- 
parent from  the  context,  from  the  words  of 
tenure,  and  from  the  six  months'  limitation, 
that  it  is  impossible  to  mistake  them,  or  even 
to  doubt,  that  it  was  designed  for  merely  acci- 
dental and  transient  cases,  that  were  left  un- 
provided for  in  the  Conatitutiou.  The  Presi- 
dent's claim  would  perpetuate  the  vacancy  by 
enabling  him  to  refuse  to  fill  it,  r-* ■ — '" 


If  it  be  even  true,  however,  that  he  might 
have  appointed  General  Grant  during  the  re- 
cesa,  under  the  law  of  1795,  it  ia  equally  clear 
thathe  could  not  continue  him  in  office,  or  pro- 
tract the  vacancy  beyond  six  months ;  and  yet 
he  inHiHts,  in  his  special  plea  in  answer  to  the 
of  the  absence  of  the  condi 


icy  on  the  21st  of  Febrnair,  when  he  ap- 
pointed General  Thomas — whic  hwasrooretban 
six  months  af^er  the  appointment  of  General 
Grant— that  there  was  a  continuing  vacancy  at 
that  time;  intending,  of  course,  that  the  act  of 
the  Senate  in  refusing  to  approve  bis  snapen- 
sion,  and  his  resumption  of  the  duties  of  the 
office,  were  to  be  treated  as  of  no  account  what- 
ever. From  the  premises  of  the  President, 
that  the  civil-tenure  act  was  invalid  on  consti- 
tutional grounds,  and  did  not,  at  all  events, 
embrace  that  ease,  bis  inference  of  a  continu- 
ing vacancy  is  undeniable,  and  hia  appoint- 
ment of  General  Thomas,  therefore,  entirely 
unauthorized  by  the  act  on  which  he  relies. 

Put  there  Is  more  in  this  aspect  of  the  case 
than  the  mere  failure  of  the  authority.  Taking 
it  that,  although  he  might  poaeibl;  remove 


during  the  recess,  he  could  not  auspend  and 
appoint  a  Secretary  ad  interim  except  by  vir- 
tue of  the  tenure- of- oCSce  law,  and  that  it  maj 
be  well  pleaded  in  his  delense,  even  though  he 
may  have  insisted  that  he  did  not  refer  to,  or 
follow,  or  recognize  It,  I  think  It  cannot  be  A 
question  among  lawyers,  that  all  the  acta  of  a 
public  officer  are  to  be  conclusively  presumed 
to  have  been  done  under  the  law  which  au- 
thorized them.  But  then  it  will  he  said,  as  it 
has  been  in  regard  to  the  proof  of  changes  made 
in  the  forms  of  commissions  to  make  them  har- 
monize with  the  now  disputed  law,  and  of  other 
evidence  of  a  kindred  character,  that  this  ia 
only  to  set  up  the  doctrine  of  estoppel,  which, 
though  not  unreasonabl^j  has  been  so  often 
characterized  as  odious  in  the  civil  courts, 
against  a  defendant  in  a  criminal  proceeding. 

lam  ready  to  admit  that  estoppelsare  odious, 
because  they  exclude  the  truth,  buthave  never 
supposed  that  they  wereso,  when  their  effect  was 
only  to  abut  out  falsehood.  It  was  not  for  this 
purpose,  however,  in  my  view  at  least,  thatsncll 
evidence  was  offered  ;  but  only  to  contradict  the 
President's  asaerttons  by  his  acts,  and  to  show 
(hat  when  he  pleads  through  his  counsel,  that 
if  the  law  was  valid  he  honestly  believed  the 
contrary,  and  that  if  it  embraced  the  case  of 
Mr.  Stanton  he  innocently  mistook  its  mean- 
ing, and  did  not  intend  willfully  to  misconatrne 
it,  he  stated  what  was  not  true. 

And  now,  a  few  words  only  upon  the  gen- 
eral question  of  intent  Itself,  which  has  been 
made  to  figure  so  largely  in  thia  cause,  under 
the  shadow  of  the  multiplied  averments  in  re- 
gard to  it.  I  do  not  look  upon  those  aver- 
ments as  at  all  material ;  and  if  not  material, 
they  are,  as  every  lawyer  knows,  but  mere  sur- 
plusage which  never  vitiates,  and  It  ia  never 
necessary  to  prove.  I  do  not  speak  as  a  crim- 
inal lawyer,  but  there  is  no  professional  man,  I 
think,  who  reads  these  charges,  that  will  not 
detect  in  them  something  mote,  perhaps  by 
way  of  abundant  caution,  than  even  the  tech- 
nical nicety  of  the  criminal  pleader.  I  do 
not  know  that  even  in  the  criminal  courts, 
where  an  act  is  charged  in  clear  violation 
of  a  law  forbidding  it,  and  especially  if  it  in- 
volve the  case  of  a  public  officer,  that  it  ig 
any  more  necessary  to  allege  that  he  violated 
the  law,  with  the  intent  to  violate  it.  than  to 
aver  liat  he  was  notignorantof  the  law,  which 
every  man  is  bound  to  know.  The  law  pre- 
sumes the  intent  from  the  set  itself,  which  is  a 
necessary  inference,  if  the  law  ia  to  be  observed 
audits  infractionpunished;  and  the  party  com- 
mittingit.isresponsibleforall the  consequences, 
whethei:  he  intended  them  or  not.  It  makes  do 
difference  about  the  motive,  for  wherever  a 
stittute  forbids  the  doing  of  a  thing,  the  doing 
it  willfully,  although  without  any  corrupt  mo- 
tive, is  indictable.  {2  Dwarris,  677 ;  4  Teem 
Rep.,  457.)  So  when  the  President  ia  sol- 
emnly arraigned  to  answer  here  to  the  charge 
that  be  has  infringed  the 'Constitution,  or  dis- 
obeyed thecommandsorviolatedany  of  the  prO' 
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visionB  of  the  tenure  of  office  or  any  other  law, 
he  cannot  plead  either  that  he  did  it  ienorantly 
or  by  mistake,  because  ignorance  of  the  law 
excuses  nobody,  or  that  he  did  it  only  from  the 
best  of  motives,  and  for  the  purpose  of  bringing 
the.question  of  its  efficacy,  or  his  obligation  to 
contorm  to  it,  to  a  legal  test,  even  though  he 
coutd  prove  the  fact,  be  he  has  most  signally 
failed  to  do  in  the  case  before  you.  The  mo- 
tives of  men,  which  are  hidden  awajj  in  their 
own  breasts,  cannot  generally  be  scrutinized,  or 
taken  into  the  account,  where  there  is  a  viola- 
tion of  the  law.  An  old  Spanish  proverb  says, 
that  there  is  a  place — not  to  be  named  to  ears 

folite — whichis  "paved  with  good  intentions." 
f  they,  or  even  bad  advice  can  be  pleaded  here- 
after, in  excuse  for  either  neglect  or  violation  of 
duty  here,  it  will  be  something  comfortable  to 
die  upon  at  least,  and  few  tyrants  will  ever 
suffer  for  their  Crimea,  If  Andrew  Johnson 
could  plead,  as  he  has  actually  done,  in  apol- 
ogy for  his  own  dispensation  i^th  the  test- 
oath  law,  or  any  other  feature  of  his  law-defy- 
ing policy,  that  his  only  aim  was  to  conciliate 
the  rebels  and  facilitate  the  work  of  restora- 
tion, his  great  exemplar,  whom  he  has  so  closely 
copied — the  ill-advised  and  headstrong  James 
II — might  equally  have  pleaded  that  he  did  the 
Very  same  thmgin  the  interests  of  universal  tol- 
erance. The  English  monarch  forfeited  his 
throne  and  disinherited  his  heirs  upon  that  cast. 
It  remains  to  beseen  whether  our  king  is  to  run 
out  the  parallel. 

I  beg  to  say,  however,  in  this  connection, 
that  1  do  not  by  anj^  means  admit,  that  a  case 
like  this  is  to  be  tried  or  judged  by  the  rigid 
rules  and  narrow  interpretations  of  the  criminal 
courts.  There  is  no  ijuestion  here  of  the  life  or 
liberty  orproperty  of  the  delinquent;  itisaques- 
tion  only  of  official  delinquency,  involving,  how- 
ever, the  life  of  a  great  State,  and  with  it  the 
liberties  of  a  great  people.  If  the  defendant  is 
convicted,  he  forfeits  only  his  official  place,  and 
is,  perhaps,  disqualified  from  takingupou  Iiim- 
eelf  any  other,  which  will  be  no  very  severe 
infliction,  I  suppose,  unless  the  rebels  them- 
selves should  be  so  fortunate  as  to  come  once 
more  into  the  possession  of  the  Government, 
and  so  weak  as  to  trust  a  man  who  had  been 
untrue  to  those  who  had  honored  him  so  gen- 
erously before.  The  accusers  here  are  forty 
millions  of  freemen,  the  accused  but  one,  who 
claims  to  be  their  master ;  the  issue,  whether 
he  shall  be  allowed  to  defy  their  will,  under 
the  pretest  that  he  can  govern  them  more 
wisely  than  their  Congress,  and  tfl  take  the 
sword,  and,  in  effect,  the  parse  of  the  nation 
into  his  own  hands. 

On  such  an  issue,  and  before  such  a  tribu- 
nal, !  should  not  have  hesitated  to  stand  upon 
the  plain,  unvarnished,  untecbnical  narration 
of  the  facts,  leaving  the  question  as  to  their 
effectupontheinteresta  of  the  nation,  and  their 
bearing  upon  the  fitness  of  Andrew  Johnson 
to  hold  the  helm  of  this  great  State,  to  be  de- 
cided by  statesmen,  iustead  of  turning  it  over 


either  to  the  quibbles  of  the  lawyer,  or  the 
subtleties  of  the  casuist.  I  have  no  patience 
for  the  disquisitions  of  the  special  pleader  in 
a  case  like  this.  1  take  a  broader  view,  one 
that,  I  think,  is  fully  sustained  by  the  authori- 
ties, and  that  is,  that  in  cases  such  as  this,  the 
safely  of  the  people,  which  is  the  supreme  law, 
is  the  true  rule,  and  the  only  rule  that  ought 
to  govern.  I  do  not  propose  to  reargue  that 
question  now,  because  it  seems  to  me  some- 


duties  of  his  high  office,  has  so  demeaned  him- 
self as  to  show  that  he  is  no  respecter  of  the 
laws;  that  hedefies  the  will  of  those  who  make 
them,  and  has  encouraged  disobedience  to  their 
behests  ;  ths[t  he  has  lostered  disaffection  and 
discontentthronghoutthelatelyrevoltedStates; 
that  he  is  a  standing  obstacle  to  the  restoration 
of  the  peace  and  tranquillity  of  this  nation ; 
that  he  claims  and  asserts  the  power  of  a  dic- 
tator, by  holding  one  of  your  great  departments 
in  abeyance,  and  arrogating  to  himself  the  ab- 
solute and  uncontrollable  right  to  remove,  or 
suspend  at  hismere  will,  every  executive  officer 
of  tne  Government,  on  the  land  and  on  the  seas, 
and  to  supply  their  places  without  your  agency, 
if,  for  any  or  all  of  these  reasons,  the  Republic 
is  no  longer  safe  in  his  hands  ;  then  before 
heaven  and  earth,  as  the  conservators  of  the 
nation's  weal,  as  the  trusted  guardians  of  its 
most  invaluable  rights,  as  the  depositaries  of 
the  most  sacred  an^  exalted  trust  that  has  ever 
been  placed  in  the  hands  of  man,  it  becomes 
your  high  and  solemn  and  impenous  duty,  to 
see  that  the  Republic  shall  take  no  detriment, 
and  to  speak  peace  to  a  disturbed  and  suffering 
laud,  by  removing  him  from  the  trust  he  has 
abused,  and  the  office  that  he  has  disgraced. 

There  are  other  points  in  this  case  on  which 
I  would  have  desired  to  comment  if  time  and 
strength  had  been  allowed  to  me  for  that  pur- 

fose.  It  is  only  within  the  last  few  days  that 
have  entertained  the  hope  that  the  Senate 
would  so  far  relax  its  rule  as  to  enable  me  to 
obtain  what,  under  the  circumstances,  isat  best 
but  an  'imperfect  hearing,  and  I  have  felt  it 
necessary,  therefore,  to  confine  myself  to  the 
leading  arguments  connected  with  the  removal 
of  the  Secretary  of  War.  I  wish  it  to  be  under- 
stood, however,  that  I  do  not  underrate  the 
value  of  such  of  the  articles  as  I  have  been 
obliged  to  pretermit.  There  is  nothing  in  the 
whole  case,  I  think,  of  graver  import  to  the 
nation  than  the  means  adopted  by  the  Presi- 
dent for  overthrowing  the  le^slative  power  by 
fostering  disobedience  to  its  enactments  and 
bringing  its  accepted  organ  into  disrepute. 

To  this  charge  there  are  three  answers.  The 
first  is  the  supposed  constitutional  right  to  the 
use  of  an  unbridled  tongue,  which  knows  no 
difference  between  licentiousness  and  liberty. 
Thesecondistheprovocation  supposed  to  have 
been  offered  in  the  language  used  by  members 
of  Congress  in  debate,  in  what  seems  to  be  for- 
gotten to  be  their  constitntional  right,  which  not 


,  Google 


695 


ODlyprotectBthemftoiB  challenge  anywhere,  but 
gives  to  them  the  right  freely  to  criticise  thepub' 
lie  conduct  of  the  President,  over  whom  the  law 
Las  placed  them,  by  making  him  amenable  to 
them  for  all  his  errors,  as  they  are  not  to  him. 
The  third  ia  the  harmleaa  jest,  in  the  suggestion 
of  a  law  to  regulate  the  speech  and  manners 
of  the  President.  If  his  counsel  can  find 
food  for  mirth  in  such  a  picture  as  the  evidence 
has  shown,  I  have  no  quarrel  with  their  taste. 
The  President  may  en|oy  the  joke,  perhaps, 
himself.  I  do  not  think  he  can  afford  it,  but 
history  informs  us  that  Nero,  fiddled  while 
Borne  was  burning.  Whether  he  <Joes  or  not, 
however,  I  trust  that  he  will  find  a  censor 
morani  here  as  stern  as  Cato,  in  the  judici^ 
opinion  of  this  body,  that  the  man  who  so  out- 
rages public  decency,  either  in  hia  public  or 
private  character,  in  the  pursuit  of  an  object 
ao  treasonable  as  his,  has  demonstrated  hia 
unfitness  longer  to  hold  the  high  place  of  a 
Chief  Magistrate  of  a  free,  intelligent,  and 
moral  people.  I  take  leave  of  this  unpalatable 
themeby  remarking  only  that  even  the  advocate 
ofthepeoplemust  feel,  asachildofthellepub- 
lic  himself,  while  he  is  compelled  to  say  thus 
much,  that  he  would  rather  have  turned  his 
back,  if  it  had  been  possible,  on  such  a  spec- 
tacle, and  thrown  a  mantle  over  the  nakedneaa 
that  abames  us  all. 

And  nov^,  American  Senators,  Representa- 
tives, and  judges  upon  this  mighty  iaaue— joint 
heira  yourselves  of  that  great  iiiheritance  of  lib- 
erty that  has  descended  to  us  all,  and  baa  just 
been  ransomed  and  repurchased  by  a  second 
baptism  of  blood — a  few  words  more,  and  I 
have  done. 

If  the  responaibilidea  of  the  lawyer  are  such 
S3  to  oppress  him  with  their  weight  how  im- 
measurably greater  are  your  own  I  The  House 
of  Eepresentativea  haa  done  its  duty.  The  rest 
is  now  with  you.  While  I  have  a  trust  in  that 
God  who  went  before  our  hosts,  as  he  did  be' 
fore  the  armies  of  larael,  through  the  fiery 
trials  that  led  ao  many  of  the  flower  of  our 
yeuth  to  di  stant  graves  on  south  em  battle-fielda, 
which  has  never  failed  me  in  the  darkest  iiour 
of  tiie  nation's  agony,  I  cannot  but  realize  that 
He  has  placed  the  destiniea  of  thia  nation  in 
your  hands.  Your  decision  here  will  either  &11 
upon  thejiublic  heart  like  a  genial  sunbeam,  or 
fling  a  disastrous  twilight,  full  of  the  gloomiest 
portents  of  coming  evil,  over  the  land.  Say 
not  that  I  exaggerate  the  issue  or  overcolor  the 
picture.  This,  if  it  were  true,  would  be  but  an 
error  of  much  smaller  consequence  than  the 

Jerilous  mistake  of  underrating  its  importance. 
t  is,  indeed,  but  the  catastrophe  of  the  great 
drama  which  began  three  years  ago  with  mur- 
der—the denouement  of  the  mortal  stru^le 
between  the  power  that  makes  the  law  and 
that  which  executes  it— between  the  people 
themselves,  and  thechief  of  their  own  servants, 
who  now  undertakes  to  defy  their  will.  What 
is  your  verdict  to  decide?  Go  to  the  evidence, 
to  the  plea  of  the  President  himself]  and  to  the 


defiant  answer  that  he  sends  by  his  Tennessee 
counsel,  and  they  will  give  you  the  true  measure 
of  the  interests  involved.  It  is  not  a  question 
only  whether  or  not  Andrew  Johnson  is  to  be 
allowed  to  serve  as  President  of  the  United 
Stales  for  the  remainder  of  his  terra.  Itisthe 
greater  question  whether  you  shall  hold  so  long 
yonrselvesthepower  that  the  Constitution  gives 
you  by  surrendering  the  higher  one  to  him  of 
suspending,  dismissing,  ana  appointing  at  his 
will  and  pleasure  every  executive  officer  in 
the  Government  from  the  highest  to  the  lowest 
without  jour  consent,  and  if  possible  the  still 
higher  one  of  disregarding  your  laws  for  the 
purpose  of  putting  those  laws  on  trial  before 
they  can  be  recognized.  He  has  made  this 
issue  with  yon  voTuutarily  and  defiantlj;.  If 
yon  acquit  him  upon  it,  you  affirm  all  his  im- 
perial pretensions,  and  decide  that  no  amount 
ofusurpalion  will  ever  bringa  Chief  Magistrate 
to  justice,  because  yon  will  have  laid  down  at 
hia  feet  your  own  high  dignity,  along  with  your 
double  function  of  legislators  and  adviaers, 
which  will  befollowed  of  course  by  thatofyour 
other,  I  will  not  say  greater,  office  as  judges. 
It  will  be  a  victory  over  you  and  na  which 
will  stir  the  heart  of  rebeldom  with  jo;;,  while 
your  dead  soldiers  will  turn  uneasily  in  thei: 
graves  ;  a  victory  to  be  celebrated  by  the  es'  ■ 
ultant  ascent  of  Andrew  Johnson  to  the  Capi- 
tol, like  the  conqueror  in  a  Roman  triumph, 
dragging  not  captive  kings,  but  a  captive  Sen- 
ate at  his  chariot  wheels,  and  to  be  crowned 
by  his  reentry  into  the  possession  of  that  De- 
partment of  the  Government  over  which  this 
great  battle  haa  been  fought.  It  is  shown  in 
evidence  that  be  has  already  intimated  that  he 
would  wait  on  your  action  here  for  that  pur- 
pose. But  isthisall?  Hug  not  to  your  bosoms, 
I  entreat  you,  the  fond  illusion  that  it  ia  all  to 
end  there.  It  is  but  the  beginning  of  the  end. 
If  his  pretensions  are  austained,  the  next  head 
that  will  fall  as  a  ;>ropi(Jatory  offering  to  the 
conquered  South,  will  be  that  of  the  great  chief 
who  humbled  the  pride  of  the  chivalry  by  beat- 
ing down  its  serried  battalions  in  the  field,  and 
dragging  its  traitor  standard  in  the  duat ;  to 
be  ibllowed  by  the  return  of  the  rebel  office- 
holders, and  a  general  convulsion  of  the  Slate 
which  shall  caat  loose  your  reconstruction  laws, 
and  deliver  over  the  whole  theater  of  past 
disturbances  to  anarchy  and  ruin.  Is  thia  an 
exaggerated  picture?  Look  to  the  history  of 
the  paat  andjudgc. 

And,  now,  let  me  ask  you,  in  conclusion,  to 
turn  your  eyes  but  for  a  moment  to  the  other 
side  of  the  question,  and  see  what  are  to  be 
the  consequencea  of  a  conviction — 'of  such  a 
verdict  as,  I  think,  the  loyal  people  of  thia  na- 
tion, with  one  united  voice,  demand  at  your 
hands.  Do  you  shrink  from  the  consequences? 
Are  your  minds  disturbed  by  visions  ofimpend- 
ing  trouble?  The  nation  has  already,  within 
a  few  abort  years,  been  called  to  mourn  the 
loss  of  a  great  Chief  Magistrate,  through  the 
bloody  catastrophe  by  which  a  rebel  hand  has 
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been,  uiifortuaateiy,  enabled  to  lifl  this  man 
into  bis  place,  and  the  jar  has  not  been  felt  as 
tbe  mightj  machine  of  State,  freighted  with  all 
the  hopes  of  hinnaoity,  moved  onward  tti  its 
high  career.  This  nation  is  too  great  to  be  af- 
fected seriously  by  theloas  of  any  one  man.  Are 
jour  hearts  softened  by  tbe  toucbiug  appeals 
of  tbe  defendant's  counsel,  who  say  to  yon  that 
you  ere  asked  to  pnnisb  this  man  only  for  bis 
divine  mercy,  his  exalted  charity  to  others? 
Mercy  to  whom?  To  the  murdered  Dostie  and 
bis  feliowsV  To  the  loyal  men  whose  carcases 
were  piled  in  carts  lilie  those  of  swine,  with  the 
gore  dripping  from  the  wheels,  in  that  holo- 
caust of  blood,  that  carnival  of  mnrder  iibicb 
was  enacted  in  New  Orleans?    To  those  who 

Eerished  in  that  second  St.  Bartholomew  at 
[emphis,  where  tbe  streets  were  reddened 
with  the  lurid  light  of  burning  dwellings,  and 
the  loyal  occupants,  who  would  have  eseaf  ed, 
were  cast  back  into  tbe  fiames?  The  divine 
mercy  itself  is  seasoned  b^  justice,  and  waits 
only  on  contrition.  This  la  no  place  for  such 
emotions.  If  it  be,  it  is  mercy  to  loyalty  and 
innocence,  that  cries  aloud  for  the  removal 
of  this  bold,  bad  man.  If  it  be,  remember, 
that  while  your  loyal  brethren  are  falling  from 
day  to  day  in  southern  cities  by  the  assassin's 
■knife,  and  the  reports  of  the  Freedraen's  Bu- 
reau are  replete  with  horrors  at  which  the 
Tory  cheek  turns  pale,  your  judgment  here 
stains  no  scaffold  with  the  blood  of  the  vic- 
tim. No  lictor  waits  at  your  doors  to  execute 
your  stern  decree.  It  is  but  the  crown  that 
fells,  while  none  but  the  historian  stands  by  to 
gibbet  the  delinquent  for  the  ages  that  are  to 
come.  No  wail  of  woe  will  disturb  joar  slum- 
bers, unless  it  comes  up  from  the  disafieeted 
and  disappointed  South,,which  will  have  lost 
the  foremost  of  its  friends.  Your  act  will  be  a 
Bjjeetaele  and  an  example  to  the  nations,  that 
will  eclipse  even  the  triumph  of  your  arms,  in 
the  vindication  of  the  public  justice  in  the  su- 
blimer  and  more  peaceful  trinmph  of  the  law. 
The  eyes  of  an  expectant  people  are  upon  you. 
You  have  but  to  ao  your  duty,  and  the  patriot 
will  realize  that  tbe  good  genius  of  the  nation, 
the  angel  of  our  deliverance,  is  still  about  us 
and  around  us,  as  in  tbe  darkest  hour  of  the 
nation's  trial. 

Mr.  JOHNSON.     Mr.  Chief  Justice,  I  move 

'that  tbe  Senate  take  a  recess  for  fifteen  min- 

The'mo  .        .  - 


President  and  Senators  to  make  a  short 
ration  of  facta,  rendered  necessary  by  what 
fell  from  Mr.  Nelson,  of  counsel  for  the  PreS' 
ident,  in  his  speech  on  Friday  last,  which  will 
be  found  on  pages  688,  889,  and  890  of  the 
record. 

The  CHIEF  JUSTICE.    If  there  be  no 
objection   the  honorable    Manager  will  pro- 


Mr.  Manner  BUTLER.  This  narration  is, 
as  I  say,  rendered  necessary  by  what  was  sua 
by  Mr.  Nelson,  of  counsel  for  the  President, 
in  bis  argument  on  Friday  last,  contained  in 
pages  888,  889,  and  890  of'^tbe  record,  in  rela- 
tion to  Hon,  J,  S.  Black,  and  the  supposed 
connection  of  some  of  the  Managers  and  mem- 
bers of  the  House  with  him  in  regard  to  the 
island  of  Alta  Vela.  This  .explanation  be- 
comes necessarv  because  of  the  very  anom- 
alous course  talienbythe  learned  counsel  in 
introducing  in  his  argument  what  he  calls  a 
"statement  of  facts,  not  one  of  which  would 
have  been  competent  if  offered  in  evidence, 
and  upon  which  be  founds  an  attack  upon  a 
gentleman  not  present,  and  Irom  which  he  de- 
duces insinuations  injurious  to  some  of  the 
Managers  and  other  gentlemen,  members  of 
the  House  of  Representatives,  who  ari;  not 
parties  to  the  is^ue  here,  and  who  have  no 
opportunity  to  be  beard 

'The  learned  counsel  was  strenuous  in  argu- 
ment to  proie  that  this  was  a  court,  and  its 
proceedings  were  to  be  such  only  as  are  had  in 
judicial  tribunals.  He  therefore  ought  to  have 
constrained  himself,  at  least,  to  act  in  accord- 
ance with  his  theory.  The  veriest  tyro  in  the 
law  in  the  most  benighted  portion  of  (he  south- 
ern country  ought  to  know  that  in  no  court, 
however  rude  or  humble,  would  an  attack  be 
allowed  upon  the  absent  or  counsel  engaged  in 
a  cause  upon  a  statement  of  pretended  facts, 
unsupported  by  oath,  unsifted  by  cross-exam- 
ination, and  which  those  to  beaflected  by  them 
bad  no  opportunity  either  to  verify  or  dispute. 

After  extracting  the  details  of  a  document 
sent  by  his  client  to  the  Senate,  the  counsel 
proceeds  in  relation  to  a  dispute  concerning 
the  island  of  Alta  Vela : 

"  According  to  tbe  best  information  I  ecu  obtain  I 
!<iiLf.Rth».t.miAegE]hi^Afc,rcA.186S.aeneralBeNJUiiH 
■'^— -Bd  a  letter  to  J.  W.  Shaffer,  in 
thewas  ■fllearh'of  opinion  that, 
f  the  United  Statea.  its  eitiiena 
I  me  BxcinaiyB  riglit  to  take  guano  tliere.'  and 
he  had  never  been  able  to  understand  ■tbi'  the 
sutive  did  not  long  sinoaassert  the  rights  of  the 
'      iebtful  olttimsof  its 
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JOHBA.LoOiN.J.A.  flABFlKLn,  W.H.I 

.  .„ ^__       S.J.  fl.  BuiNE,  and 

da^.mHarcb.lS"' 


MooRHEAn.  TBinneuB 

JOHH  A.  BlHQHAM,  On  0 , ™, 

"The  letter  expressing  tbe  opinion  of  Generals 
ScTLGH,  Logan,  and  Gakvibld  iras  placed  la  the 
hands  of  the  President  bfChaunDerF.BIaok,  who.  on 
the  lethUarnh.  186B,  addressed  aletter  to  him  ID  which 
he  inclosed  a  copy  of  the  same  with  the  ooncurrenco 
of  Thaddehs  STEvENa,  John  A,  Binohih,  J.  O. 
Blaine,  J.  K.  Moobhead,  and  William  H.  Koontz. 
"After  the  date  of  this  letter,  and  while  Judge 
Slaok  was  the  ooiwael  of  the  reaponden  t  in  this  cause, 
he  had  ui  interview  with  the  President,  in  which  he 
imeiUate  wttion  on  his  part  and  the  sending 

■■'"'■f*bBisland;ftn5 

Judge  Blaek, 


take  poueesion  oFl 

beCBDie  the  Freaident  refused  to  do  sc 
on  the  19th  Mtocb,  ,1868.  declined  to  i 
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It  IS  not  neaeasaty  to  my  purpose  thai  laliould 
censure  JuJge  Black  or  make  any  refleelioo  npon  or 
imputation  aeainst  any  at  the  liUDorablo  Manacers. 
■'^Tbe  island  of  Alta  Vela,  or  tbe  claim  for  dam- 
ages, is  said  Co  amount  in  value  to  more  than  a  mil- 
llOD  dollare,  and  it  is  quite  likely  that  ao  extensive 
■j  on  foot.    I  have 

.__  letters  wi. „ 

tlODS  are  often  signed,  by  members  of  Congress, 
through  tho  impottunity  of  frionda. 

"Judge  Black,  Dodoubt,  thought  itwashis  duty  to 
other  clients  to,  press  this  claim;  but  hon  did  the 

"Theraare  two  or  three  facta  to  which  I  desire  to 
call  the  attantion  of  the  S«ii»te  and  the  country  in 
oouneation  with  these  recommendations.  They  aia, 
first,  that  thaT«eceall.KotCen  up  after  this  impeach- 
ment proaeedinE  waa  oommaneed  Bg^nst  the  Presi- 
dent of  the  United  States.  Keep  the  dates  in  mind, 
and  you  will  see  that  loeh  la  the  fact.  Biery  one  of 
them  was  KDtten  np  after  this  impeachment  proceed- 
ing was  commenced  a^inst  him." 

It  cacQot  fail  to  be  evident,  that  while  the 
counsel  disuIaimB  tiny  imputation  either  upon 
Judge  Blact  or  the  Maoagera  in  words,  he  so 
states  what  he  claims  to  be  the  facts  as  to  con- 
vey the  very  imputation  disclaimed.  There- 
fore It  is  that  I  have  felt  called  upon  to  notice 
the  insinuated  calumny. 

My  personal  knowledge  of  matters  connected 
with  the  islahd  of  Alta  Vela  is  very  limited. 

Some  time  in  the  summer  of  1S6T,  being  iit 
waiting  on  other  business  in  the  office  of  the 
Attorney  General,  Mr.  Stanbery,  I  was  pres- 
ent at  an  areumeut  by  Judge  Black  in  behalf 
of  the  American  citizens  claiming  an  interest 
in  that  island.  I  there,  for  the  first  time, 
learned  the  facts  agreed  and  in  dispute  con- 
cerning it  by  listening  to  and  incidentally  tak- 
ing a  part,  on  being  appealed  to,  in  the  dis- 
cnssion.  In  February  last  my  attention  was 
nest  drawn  to  the  matter  of  the  spoliation  and 
imprisonment  of  American  citizens  npon  the 
island  of  Alta  Vela  by  an  inquiry  of  a  personal 
friend.  Colonel  Shaffer,  if  I  had  any  acquaint- 
ance with  the  question,  and  if  so,  would  give 
him  mj  opinion  as  a  lawyer  upon  the  merits 
of  the  controversy.  To  serve  a  friend  siropiy, 
upon  recollection  of  the  discussion  with  the 
Attorney  General,  I  gave  him  such  "opinion," 
the  rough  draft  of  which  I  hold  in  m;  hand, 
which  is  without  date,  and  which,  heingeopied, 
I  signed  and  placed  in  his  hands.  This  I  be- 
lieve to  have  been  in  the  early  part  of  Febru- 
ary \  cei:tainly  before  the  act  was  committed 
by  Andrew  Johnson  which  brought  on  this  im- 
peachment. From  that  time  until  I  saw  my 
"  opinion"  published  In  the  New  York  Herald, 

furporting  to  come  from  President  Johnson, 
never  saw  it  or  communicated  with  either  of 
the  gentlemen  whose  names  appear  in  the  conn- 
sel's  statement  attached  thereto  in  any  man- 
ner, directly  or  indirectly,  in  regard  to  it  or 
the  subject-matter  of  it,  or  the  island  of  Alta 
Tela,  or  the  claims  of  any  person  arising  out 
of  it  or  because  of  it.  Thus  &r  I  am  able  to 
speak  of  my  own  knowledge. 

Since  the  statement  of  the  counsel  "accord- 
ing to  the  best  information  he  can  obtain,"  I 
hare  made  inquiry  and  from  the  best  informa- 


tion! can  obtmn  find  the  facts  to  be  as  follows: 
that  soon  after  the  "opinion  "  was  signed  Col- 
onel Shaffer  asked  Hon.  John  A.  Logak  to 
examine  the  same  question,  presented  him  his 
brief  of  the  facts,  and  asked  him  ifheconld  con- 
cur in  the  opinion,  which,  after  examination, 
Mr.  LooAti  consented  to  do,  and  signed  the 
original  paper  signed  by  myself.  I  may  here 
remark  that  the  recollection  of  General  LooiN 
and  Colonel  Shaffer  concur  with  my  own  as  to 
the  time  of  these  transactions.  I  have  learned 
and  believe  that  my  "opinion"  with  the  sig- 
nature of  General  Logan  attached  was  placed 
in  the  hands  of  Chauncey  F.  Black,  esq.,  and 
by  him  handed  to  the  President  of  the  United 
States  with  other  papers  in  the  case.  Mr. 
Black  made  a  copy  of  ray  "opinion,"  and  af- 
terward at  his  convenience  procured  a  member 
of  Congress,  a  personal  friend  of  his,  one  of  the 
signers,  to  get  the  names  of  other  members  of 
Congress,  two  of  whom  happened  to  be  Man- 
agers of  the  impeachment.  This  was  done  by 
a  separate  application  to  each  without  any  con- 
cert of  action  whatever,  or  knowledge  or  belief 
that  the  paper  was  to  be  used  in  any  way  or  for 
any  purpose  other  than  the  expression  of  their 
opinions  upon  the  subject-matter.  This  copy 
of  my  "opinion,"  when  so  signed,  was  a  very 
considerable  time  after  the  original  given  to  the 
Pre^dent.  I  desire  further  to  declare  that  I 
have  no  knowledge  of  or  interest,  directly  or 
indirectly,  in  any  claim  whatever  arising  in  an; 
manner  out  of  the  island  of  Alta  Vela  other 
than  as  above  stated. 

In  justice  to  the  other  gentlemen  who  signed 
the  copy  of  the  paper,  I  desire  to  annex  hereto 
the  affidavits  of  Ckauncey  F.  Black,  esq.,  and 
Colonel  J.  W.  Shaffer,  showing  that  neither 
of  the*  gentlemen  signing  the  paper  had  any 
interest  or  concern  in  the  snbject-  matter  thereof 
other  than  as  above  set  forth. 

While  I  acquit  the  learned  counsel  of  any 
intentional  falsity  of  statement  as  he  makes  it 
to  his  "  best  information,"  which  must  have 
been  obtained  from  Andrew  Johnson,  yet  the 
statement  contains  every  element  of  falsehood, 
being  both  the  suppressio  »eri  and  the  sug- 
gestio  falM  in  that  it  says  that  on  the  9th  of 
March  General  Benjamin  F.  Butler  addressed 
a  letter  to  J.  W.  Shaffer,  and  that  "  this  letter 
was  concurred  in  and  approved  of  by  John  A. 
Logan,  J.  A.  Garfielb,  V.  H.  Koontz,  J.  K. 
MooKHBAD,  THABiiBua  Stevens,  J,  G.  Blaine, 
and  John  A.  Binohah  on  the  same  day,  9th 
March,  1S6S,"  when  the  President  knew  that 
the  names  of  the  five  last- mentioned  gentle- 
men were  procured  on  a  copy  of  the  letter  long 
after  the  original  was  in  his  hands. 

Again,  there  is  another  deliberate  falsehood 
in  the  thrice  reiterated  statement  that  these 
signatures  were  procured  and  sent  to  him  for 
the  purpose  of  intimidating  him  into  doing  an 
act  after  he  was  impeached,  the  propriety  and 
legality  of  which  was  contrary  to  his  judgment, 
when,  in  truth  and  in  fact,  the  signatures  were 
procured  and  sent  to  bim  in  order,  as  he 
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averred,  to  snatain  Mm  [ti  domg  what  he  Uin- 
aelf  declared  was  just  and  legal  in  the  premises, 
and  which  he  intended  to  do. 

The  use  made  of  these  papers  is  character- 
istic of  Andren  Johnson,  who  usnallj  raises 
isBues  of  veracity  with  both  friend  and  foe 
with  whom  he  comes  in  contact: 


<f  F.  Blook.  at 


it&Co.,) 


ly  lb  at  the 


lof  Bli 


<bal/ 


uouiuuL  ii,ini^u«.i.  imDuuuuusel  for  year! 

OlPaCtereoD  a  Hnrgniondo  to  recover  their  rights 
in  the  anono  dUooverod  by  them  in  tbe  island  of 
Aita  Vela.ofwblahthej'had  been  deprived  by  force. 


to  the  I^eddent,  beforswbom 
pending  since  July  19. 1897. 

We  hKve  in  varlong  forms  pressed  tiie  matter  npon 
his  Sittention,  and  he  hag  eiprossedltimself  fully  and 
freely  eatiefled  with  tiie  Jnstiee  of  the  cluma  of  our 
olieats  and  liia  ooniiotian  of  hie  own  doty  to  afford 
the  deaired  relief,  but  had  declined  to  act  because 
oftheappoBitioDortheBecietai'y  of  State.  Qeneral 
J.  W.  Sha&br  baTlnK  beeome  aggooiated  nith  ua  in 
theoase  and  harinEleamed  that  SeneralBuTi-EBhiid 
beeome  acquaiated  with  themeritsof  thscaee,  pro- 

renoe by  Qeneral  Loo. 


tbe  Preeident  by  me  ean  be  eatabliehed  by  the  date 
of  my  letter  ineiosingiL  Learniner  from  a  mutual 
fijend  that  it  would  be  desirable  for  the  President  to 
TSO^Te  the  reaommendations  of  other  members  of 
Congrera  I  carried  aeapr  at  the  opinion  to  the  House 
of  Bepreaentativea  and  procured  the  sianaturee  of 
tome  of  my  personal  Meads  and  asked  them  to  pro- 
Dore  the  aicnatDrea  of  others  which  Were  attached  to 
the  eopy.  Some  oaauderable  time  after  I  had  for- 
warded the  original  I  sent  this  copy  so  signed  to  the 
President.  Thsae  sigaahires  were  procured  upon 
personal  applieation  to  the  gentlemen  severally, 
without  any  eoneert  of  action  whatever  on  their 
part,  and  without  aor  reference  to  any  prooeedinge 
then  pending  in  tbe  then  present  action  of  Congresa 


From  my  relation 

knowledge  of  all  thi 

relation  to  it.eo  that  I  am  certai 


of  AUaVela^hj 


rofth 


intheelum  or  matter  in  dispute  or  iu  any 

port  thereof,  or  arising  therefrom  in  any  manner, 
directly  or  indireotly,  or  eontingButly,  and  that  all 
averment  le  the  contrary  Jrom  any  aouroe  whatever 
is  oatruB  in  fact.  CHAUNCBY  P.  BLACK. 

Sworn  and  subscribed  before  me  this  ZBth  day  of 
April,  A.  1).  186S,  H.  CALIiAN, 

U.a.J  _  Jfo(a™i^VK«. 

To  the  beat  of  my  knowledge  and  belief  the  facia 
contained  in  the  above  affidavit  are  trne  in  every 
j>attieular.  J.  W.  SHAPPER. 

Sworn  and  anbseribed  before  me  this  38th  day  of 
April.  A.  D.  1888.  N.  CALLAN. 

Ih.  S.]  ""'""""  """' 

With  this  simple  statement  of  the  facts,  Mr. 
President  and  Senators,  I  am.  content  to  leave 
the  qaestion  of  the  history  of  Alta  Vela. 

Mr.  NELSON.  Mr,  Chief  Justice  and  Sen- 
ators, as  you  have  heard  the  statement  of  the 
honorable  Manager,  I  tcust  you  will  permit  me 
to  make  such  reply  as  I  deem  fitting  and  ap- 
propriate to  the  present  occasion.  The  hon- 
orable gentleman  speaks^ ■ 

The  CHIEF  JUSTICE.  The  counsel  can 
proceed  by  unanimous  consent.  If  there  be  no 
objection  he  will  proceed. 


■y  Public. 


Mr.  NELSON.  Of  course  I  will  not  pre- 
Eume  to  proceed  without  leave  of  the  Chief 
Justiceand  the  Senate.  I  inferred  from  their 
silence  lliat  the  Senate  were  willing  to  hear  me. 

The  honorable  gentleman  speaks  as  to  what 
he  supposes  to  be  the  knowledge  and  the  duty 
of  a  tyro  in  tie  law,  and  animadverts  with 
some  severity  upon  the  introduction  of  this 
foreign  subject  by  him  in  the  course  of  the  in- 
vestigation. I  heg  leave  to  remind  the  hon- 
orable Senators  that,  go  far  as  I  am  concerned, 
I  did  not  introduce  the  topic  without  having, 
as  I  believed,  jnst  cause  and  just  reason  to  do 
it;  and  whatever  may  be  the  gentleman's  view 
in  regard  to  a  tyro  in  the  legal  professioQ,  I 
beg  leave  to  say  to  him,  and  to  this  Senate,  that 
I  never  have  seen  the  day  in  my  life — not  from 
the  earliest  moment   when    my  license  v 


unjustly,  that  I  did  not  feel  it  the  very  highest 
professional  duty  I  owed  upon  the  face  of  the 
earth  to  vindicate  and  defend  him  against  the 
assault.  My  views  may  be,  and  probably  are, 
different  from  those  of  the  honorable  gentle- 
man and  from  the  views  of  others.  Without 
casting  an^  censure  upon  my  associates,  I  will 
say  that  if  the  duty  had  devolved  on  me  to  lead 
and  conduct  the  investigation  in  this  case,  aB 
it  did  not  devolve,  but  upon  those  of  longer 
and  higher  standing  in  the  profession  than  my- 
self, I  would  have  met  the  gentleman  on  every 
occasion  when  he  made  his  assaults  upon  the 
President  of  the  United  States,  and  I  would 
have  answered  them  from  time  to  time  as  those 
charges  were  made;  and  I  would  not  have 
permitted  one  of  his  insxnuadons  to  go  unan- 
swered, so  far  as  an  answer  could  be  furnished 
on  our  side.  When  the  honorable  Manager — 
I  am  not  alluding  to  the  one  who  has  just  ad- 
dressed the  Senate,  hut  to  the  honorable  Man- 
ager who  closed  the  ai^ument  so  far  as  it  haa 
progressed  [Mr,  Boutwell] — addressed  the 
Senate  on  the  other  side,  and  saw  fit  to  draw 
in  dark  and  gloomy  colors  a  picture  of  the 
President  of  the  United  States,  and  of  the 
influence  he  has  over  his  Cabinet,  and  when 
he  saw  fit  to  represent  them  as  serfs  obedient 
to  the  control  of  their  master,  and  to  make 
allusion  to  the  withdrawal  of  Judge  Elack,  I 
deemed  that  a  fitting  and  proper  occasion,  and 
BO  consider  it  still  upon  the  m.OEt  calm  and 
mature  reflection,  for  me,  as  one  of  the  connsel 
for  the  President,  to  meet  and  answer  it,  and 
nail  it  to  the  counter,  as  I  think  I  have  done 
successfully. 

You  all  know — and  if  need  be  I  ean  hunt  np 
the  newspapers  and  can  furnish  the  testimony 
— that  when  Judge  Black  retired  from  the  Pres- 
ident's cause  it  was  published  and  proclaimed 
in  newspapers  hostile  to  the  President  that 
Judge  Black,  seeing  that  the  case  of  the  Pres- 
ident was  a  desperate  case,  had  withdrawn 
from  it  in  disgust;  and  the  very  highest  pro- 
fessional duty  that  can  animate  counsel  under 
the  heavens  devolved  on  me  when  this  impa-t 
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tation  was  cont^oed  in  tiie  address  of  the  hon- 
orable Manager  and  alluded  to  in  the  connec- 
tion in  which  it  was,  to  vindicate  the  President 
of  the  United  States  against  the  public  asper- 
sions which  had  been  made  upon  him.  It  was 
for  that  reason  and  no  other  that  I  spoke  of 
it,  not  with  any  desire  to  make  an  assault  upon 
the  Managers. 

While  ftceated  them  with  civility,  while  I 
treated  them  with  kindness,  and,  as  I  think, 
with  very  great  forbearance,  the  honorable 
gentleman  to-day  has  made  impulations  upon 
me  which  I  hurl  back  with  indignation  and 
with  scorn — undeserved  imputations.  I  treated 
the  gentlemen  on  the  other  side  with  courtesy 
and  with  kindness.  He  has  rewarded  me  with 
insult  and  with  outrage  in  the  presence  of  the 
American  Senate.  It  will  he  for  yon,  Sena- 
tors, to  judge  whose  demeanor  is  most  proper 
before  yon,  that  of  the  honorable  gentleman 
who  foully  and  falsely  charges  me  with  insin- 
uating calumny,  or  my  course  in  vindicating 
the  President  of  the  United  States  in  the  dis- 
charge of  my  professional  duty  here.  So  far 
as  any  question  that  the  gentleman  desires  to 
make  oi  a  personal  character  with  me  is  con- 
cerned this  is  not  the  place  to  make  it.  Let 
him  make  it  elsewhere  if  he  desires  to  do  it. 

Mr.  YATES.  Mr.  President,  I  rise  to  call 
the  counselor  to  order. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, I  will  endeavor  to  comply  with  the  sug- 
gestion of  the  Senator.  I  do  not  wish  to 
make  use  of  any  language  improper  in  this 
tribunal,  but  I  hope  thataSenators  will  pardon 
me  for  repelling  the  strong  remarks  made  ny 
the  gentleman  on  the  other  side.  But  let  it 
pass.  What  I  desire  to  say  to  you,  Senators, 
and  that  is  much  more  important  than  anything 
else,  is  this;  when  I  made  the  statement  which 
I  did  to  the  Senate,  I  made  it  with  a  full 
knowledge,  as  I  believed,  of  what  I  was  doing. 
It  may  be  possible,  Senators,  that  I  may  have 
committed  an  error  as  to  the  date  of  the  paper 
which  was  signed  by  Messrs.  Looan  and  the 
ofber  Managers.  My  recollection  is  that  that 
paper  is  without  date,  and  I  took  it  fongranted 
that  it  was  signed  on  the  same  day,  the  9th  of 
March,  that  was  mentioned  by  the  honorahle 
gentleman;  but  that  is  an  immaterial  error, 
if  it  be  wie.  I  had  the  letters  in  my  posses- 
sion on  the  day  I  addressed  you,  and  if  the 
gentleman  had  seen  fit  to  deny  any  statement 
contained  in  those  letters  upon  that  day  I  had 
them  here  ready  to  read  to  the  Senate.  I  had 
no  knowledge  that  this  subject  would  be  called 
up  to-day  until  the  honorable  gentleman 
me  during  your  adjburnmentof  a  few  mini 
Since  that  notification  I  have  sent  for  the 
letters.  I  was  fearful,  however,  that  they 
would  not  be  here  in  time  for  me  to  read  them 
now ;  but  if  it  becomes  necessary  I  shall 
the  leave  of  the  Senate  to  read  those  letters 
to-mortow  before  my  associate  shall  resume 
his  argument  in  the  case.  I  shall  have  them, 
and  as  this  topic  is  introduced  by  the  honor- 


able gentleman,  and  introduced,  too,  in  terma 
of  censure  of  me,  I  shall  ask  the  honorable 
Senate  lo  allow  me  to  read  those  letters. 

What  is  the  point?  If  there  beanypointin 
connection  with  this  matter,  what  is  it,  and 
by  did  I  introduce  the  matter  here  at  all  in 
indication  of  the  President  of  the  United 
States  against  the  imputation  that  was  made 
about  Judge  Black?  Why  did  I  refer  to  the 
letters  at  all?  It  was  for  the  pun>ose  of  show- 
ing, in  answer  to  the  honorable  Manager,  Mr. 
BoT/TWBLL,  this  great  fact  in  explanation  of 
the  conduct  with  Judge  Black,  that  the  Presi- 
dent of  the  United  States  had  been  placed  in  . 
a  dilemma  such  as  no  man  under  accusation 
had  ever  been  placed  in  before,  for  the  pur- 
pose of  showing  that,  so  far  as  that  correspond- 
ence is  concerned,  it  was  a  correspondence 
which  arose  aller  the  articles  of  impeachment 
had  been  agreed  upon,  and  probablj  after  they 
had  been  preferred  to  the  Senate.  It  was  for 
that  purpose  that  I  introduced  the  correspond- 
ence. It  has  excited,  awakened,  and  aroused 
the  attention  of  this  whole  nation  that  the 
counsel  for  the  President  of  the  United  States 
should  abandon  his  cause,  and  that  the  true 

!t  of  that  abandonment  has  not  grown  ont 

of  any  insult  the  President  of  the  United  States 
rendered  to  the  counsel,  out  of  any  injury 
which  be  did  to  them,  but  hasgrown  out  of  the 
fact  that  a  claim  was  pressed  to  the  island  re- 
ferred to  under  thecircumstances  stated.  Now, 
I  will  go  further  than  I  did  the  other  day,  aud 
I  will  answer  for  it  here  and  anywhere  else  ;  I 
believe  that  Judge  Black  acted  improperly, 
'  !r  those  circumstances,  in  withdrawing  his 
Ices  from  the  President  of  the  United 
States,  according  to  the  best  lights  I  have  on 
lubjeet.  Here  is  this  accusation  presented 
!ist  him,  and  here  is  this  astonishing  claim 
presented  to  him,  signed  by  four  of  the  Man- 
ners of  this  impeacament,  presented  at  (his 
itTaordinary  period  of  time,  presented  when 
this  impeachment  was  hanging  over  him  ;  and 
I  maintain  still  that  I  had  the  right,  and  that 
as  my  solemn  and  bounden  duty,  to  vin- 
dicate  him  against  the  charge  that  was  pre- 

Mr.  Manager  BUTLER.  Does  the  gentle- 
man know  what  he  is  saying;  "a  claim  signed 
by  four  of  the  Managers?" 

Mr.  NELSON.  1  meant  to  say  letter.  If 
I  said  "claim  "  I  meant  to  say  there  was  an 
indorsement.  I  am  glad  the  gentleman  has 
corrected  me.  What  I  mean  to  say.  Senators — 
I  may  have  used  some  word  I  did  not  intend 
t«  use — ihe  idea  that  I  intend  to  convey  is  thai 
a  letter  was  in  the  first  instance  signed  by  the 
honorable  Manager,  General  Butler,  that  there 
was  an  indorsement  of  that  letter  by  three 
other  members  of  the  House  of  Represent- 
atives who  areManagers  in  this  case;  that  this 
letter  and  the  indorsement  of  it  had  relation 
to  the  Alta  Vela  claim,  that  the  subject  was 
brought  up  }.o  tie  consideration  of  the  Presi- 
dent of  the  United  States  pending  this  im- 


>y  Google 


700 


Seachment,  and  that  whether  the  letter  in- 
ocsing  General  Butlbb' a  letter  was  signed  oii 
the  9th  of  March  or  at  a  later  period  is  wholly 
immaterial.  It  was  signed  al\er  this  Impeach- 
ment proceeding  waa  commenced,  and  Judge 
B]ack  endeayored  to  get  the  attention  of  the 
Fregident  to  the  claim  and  to  have  him  decide 
upon  it,  as  I  am  informed  and  believe,  though 
I  have  no  written  evidence  of  that  fact;  Judge 
Blacli  urged  it  npon  him  after  thia  impeach- 
ment  proceeding  commenced  and  after  Jndge 
Black  had  met  some  of  the  other  counsel  and 
inyself  in  the  council  chamber  of  the  President. 
I  was  not  present  at  that  tjme,  but  I  have  it,  I 
may  say,  from  the  lips  of  the  President  him- 
self,  and  I  believe  it  to  be  true,  that  Judge 
Black  ui^ed  upon  him  a  decision  of  this  claim, 
and  that  liis  answer,  among  others,  was  that  he 
did  not  think  it  a  proper  time  for  him  to  act 
on  the  cWm,  because  the  Congress  of  theUni- 
ted  States  was  in  session,and  that  if  it  was  right 
and  proper  for  a  vessel  to  be  sent  down  there 
orany  act  of  public  hostility  to  take  place,  the 
President  of  the  United  States  answered  Judge 
Black,  ag  I  am  informed  and  believe,  by  tell- 
ing  him  that  Congress  was  in  session,  and  by 
asking  him  to  callupon  Congress  to  pass  any 
law  that  might  be  necessary  for  that  purpose, 
and  that  it  was  not  proper  for  him  to  interfere 
in  it.    This  is  all 

Mr.  GRIMES  rose. 

Mv.  NELSON.  I  will  relieve  thegentleman 
by  stating  that  I  have  said  as  much  as  I  desired 
to  say.  I  will  ask  permission,  when  I  receive 
those  letters,  in  some  form  to  put  them  before 
the  Senate,  and  with  this  remark  I  will  take 
my  seat. 

Mr.  Manager  BUTLER.  I  trust  not  until 
they  are  shown  not  to  have  been  mutilated. 

Mr.  NELSON.     Sirl 

Mr.  Manager  LOGAN  rose. 

Mr.  EDMUNDS.  Mr.  President,  I  ask  that 
the  argument  in  the  cause  majr  proceed.  This 
matter  has  nothing  to  do  with  any  question 


be  heard. 

Mr.  Manager  LOGAN.  Mr.  President,  if 
there  is  no  objection  I  merely  desire  to  say 

Tiio  CHIEF  JUSTICE.  The  honorable 
Manager  can  proceed,  if  there  be  no  objection. 

Mr.  Manager  LOGAN.  Just  a  moment. 
1  merely  wish  to  correct  the  gentleman  from 
Tennessee,  the  counsel  for  the  respondent,  by 
Baying  that  he  is  mistaken  about  this  letter 
having  been  signed  afler  the  impeachment 
commenced  by  either  General  Butjjsr  or  my- 
Belf.  I  know  well  when  I  signed  it,  and  the 
gentleman  will  find  the  correction,  if  he  will 
examine  thoroughly,  and  will  certainly  be  kind 
enough  to  make  it.  I  signed  the  letter  long 
before  there  was  anything  thought  of  impeach- 
loent. 


Mr.  NELSON.  If  you  will  let  me  do  so,  I 
will  say  with  great  pleasure  that  I  had  no  de- 
sign to  misrepresent  any  gentleman  concerned 
in  the  cause ;  and  in  order  that  the  matter  may 
be  decided  I  will  have  the  letter  brought  jiere. 
I  may  have  fallen  into  an  error  about  the  date, 
but  my  understanding  was  that  it  was  after  the 
impeachmetit  proceedings  were  commenced; 
but  to  obviate  all  difficulty  I  will  produce  the 
letter  itself,  no  matter  whether  it  shows  I  am 
mistaken  or  not.  If  it  fihows  that  I  am  mis- 
taken I  will  bring  it  here  in  fairness  to  the 
Senate ;  and  if  it  shows  that  I  am  right  I  will 
bring  it  again  in  fairness  to  the  Senate.  That 
is  all  the  gentleman  can  ask,  I  am  sure  I 
may  possibly  be  mistaken. 

Several  Senators.     Let  the  argument  pro 

The  CHIEF  JUSTICE.  The  argument  on 
the  part  of  the  President  will  proceed 

WILLIAM  M.  EVART8,  esq  ,  of  counsel 
for  the  respondent,  addressed  the  Senate  as 
follows : 

I  am  sure,  Mr.  Chief  Justice  and  Senators, 
that  no  man  of  a  thoughtful  and  considerate 
temper  would  wish  to  take  any  part  in  the  sol 
■  insactjoii  which  proceeds  to-day  unless 
I  it  by  some  quite  perfect  obligation  of 
Even  if  we  were  at  liberty  to  confine 
our  solicitudes  within  the  horizon  of  politics; 
even  if  the  interests  of  the  country  and  of  the 

Sarty  in  power,  and  if  duty  to  the  connttj  and 
uty  to  the  party  in  power,  (as  is  sometimes 
the  case,  and  as  public  men  so  easily  persuade 
themselves  is,  or  may  be,  the  case  in  any  junc- 
ture,) were  commensurate  and  equivalent,  who 
will  provide  a  chart  and  compass  for  the  wide, 
uncertain  sea  that  lies  before  us  in  the  imme- 
diate  future?  Who  sbali  determine  the  cur- 
rents that  shall  flow  from  the  event  of  this  stu- 
pendous political  controversy;  who  measure 
their  forcS ;  and  who  assume  to  control  the 
storms  that  it  may  breed  7 

But  if  we  enlarge  the  scope  of  our  responsi- 
bility and  of  our  vision,  and  take  in  the  great 
subjects  that  have  been  constantly  pressing 
upon  our  minds,  who  is  there  so  sagacious  in 
human  affairs,  whoso  confident  of  his  sagacity, 
who  so  circumspect  in  treading  among  grave 
responsibilities  and  bo  assured  of  his  circum- 
spection, who  so  bold  in  his  forecast  of  the  fu- 


heid  t 


:e  clearly,  through  this  day's  busi- 

l«t  us  be  sure,  then,  that  no  man  should  be 
here  as  a  volunteer  or  lifta  iitUe  fingerto  jostle 
the  stru^le  aud  contest  Jjetween  the  great 
forces  01  our  Government,  of  which  we  are 
witnesses,  in  which  we  take  part,  and  which 
we,  in  our  several  vocations,  are  to  assist  in 
determining. 

Of  the  absolute  and  complete  obligation 
which  convenes  the  Chief  Justice  of  the  United 
States  and  its  Senators  in  this  court  for  the 
trial«f  this  impeachment,  and  of  its  authentic 
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from  the  Confititution,  there  caa 

J  doubt.    So,  too,  of  the  deputed  nathority 

of  these  honorable  Managera,  and  their  pres-  | 
ence  in  obedience  to  it,  and  the  attendance  of  i 
the  House  of  Repreaentatirea  itself  ia  aid  of  I 
their  argument  and  theic  appeal,  thece  is  as  | 
little  doubt.  The  President  of  the  United  | 
States  is  here,  in  Bubmission  to  the  same  Cou' 
Btitution,  in  obedience  to  it,  aod  in  the  dutj 
which  he  owes  by  the  obligation  hehas  Bssumed 
to  preaerve,  protect,  and  defend  it.  The  right 
of  the  President  to  appear  by  counsel  of  his 
choice  makes  it  as  clearly  proper,  under  the 
obligations  of  a  liberal  profeasion,  and  nndec 
the  duty  of  a  citizen  of  a  free  State  of  sworn 
fidelity  to  the  Constitution  and  the  laws,  that 
we  should  attend  upon  his  defenae ;  for  though 
no  distinct  vocation  and  no  particular  devotion 
to  the  more  established  forms  of  public  service 
hovers  our  presence,  jet  no  man  can  be  famil- 
iar with  the  course  of  the  stnigglea  of  law, 
of  government,  of  liberty  ia  the  world,  not  to 
know  that  the  defense  of  the  accuaed  becomes 
the  trial  of  the  Constitution  and  the  protection 
of  the  public  safety. 

It  is  neither  by  a  careless  nor  capricious  dis- 
tribution of  the  most  authentic  service  to  the 
State  that  Cicero  divides  it  among  those  who 
manage  political  candidacies,  among  those  who 
defend  the  accused,  and  among  those  who  in 
the  Senate  determined  the  grave  issues  of  war 
and  peace  and  all  the  business  of  the  State  ; 
for  it  is  in  facts  and  instances  that  the  people 
are  taught  their  Constitution  and  their  laws, 
and  it  is  by  fact  and  on  instances  that  their 
laws  and  their  Constitutions  are  upheld  and 
improved.  Constitutions  are  framed ;  laws  es- 
tablished ;  institutions  built  up  ;  the  proceaaes 
of  society  go  on  until  at  length  by  some  oppos- 
ing, some  competing,  some  contending  forces 
in  the  State,  an  individual  is  brought  into  the 
point  of  collision,  and  the  clouds  surcharged 
with  the  great  forces  of  the  public  welfare  hurst 
over  his  bead.  It  is  then  that  he  who  defends 
the  accused,  in  the  language  of  Cicero,  and  in 
Mr  own  recognition  of  the  pregnant  instances 
of  English  and  American  history,  is  held  to  a 
distinct  public  service. 

As,  then,  duty  has  brought  ns  all  here  to  this 
august  procedure  and  has  assigned  to  each  of 
ns  his  paft  in  it,  bo  through  all  its  responsibil- 
■  ities  and  to  the  end  we  must  surrender  our- 
selves to  its  guidance.  Thus  following,  our 
footsteps  shall  never  falter  or  be  misled ;  and 
leaning  upon  its  staff,  no  man  need  fear  that 
it  will  break  or  pierce  his  side. 

The  service  of  the  constitutional  procedure 
of  impeachment  in  our  brief  history  as  a  na- 
tion has  really  touched  none  of  the  grave  inter- 
ests that  are  involved  in  the  present  trial. 
Discarding  the  first  occasion  in  which  it  was 
moved,  being  against  a  member  of  the  Senate, 
as  coming  to  nothing  important,  political  or 
judicial,  unless  to  determine  that  a  member 
of  this  body  was  not  an  officer  of  the  U  nited 
States ;  and  the  next  trial,  wherein  Che  act 


tion  against  Judge  Pickering  partook  of  no 
qualities  except  of  personal  delinquency  or  mis- 
fortune, and  whose  result  givea  us  nothing  to  be 
prond  of,  and  to  constitutional  law  gives  no  pre- 
cedent except  that  an  insane  man  may  be  con- 
victed of  crime  by  a  party  vote;  and  the  last  trial 
of  Judge  Humphreys,  where  there  n 
fense,  and  where  the  matters  of  a 
were  so  plain  and  the  guilt  so  clear  that  it  was 
understood  to  be,  by  accuaed,  accusers,  and 
court,  but  a  mere  formality,  and  we  have  trials, 
doubtless  of  interest,  of  Judge  Chase  and  of 
Judge  Peck.  Neither  of  these  ever  went  for 
a  moment  beyond  the  gravity  of  an  important 
and  solemn  accuaation  of  men  holding  digni- 
fied, valuable,  eminent,  public  judicial  trusts; 
and  their  determination  in  favor  of  the  accused 
left  nothing  to  be  illustrated  by  their  trials 
except  that  even  when  the  matter  in  imputa- 
tion and  under  investigation  ia  wholly  of  per- 
sona! fault  and  misconduct  in  office  politics 
will  force  itself  into  the  tribunal. 

But  what  do  we  behold  here?  Why,  Mr. 
Chief  Justice  and  Senators,  all  the  political 
power  of  the  United  Statesof  America  is  here. 
The  House  of  Representatives  is  here  as  accu- 
ser :  the  President  of  the  United  States  is  here 
as  the  accused ;  and  the  Senate  of  the  United 
States  is  here  as  the  court  to  try  him,  presided 
over  by  the  Chief  Justice,  under  the  special 
constitutional  duty  attributed  to  him.  These 
powers  of  our  Government  are  here,  this  oar 
(Jovernment  ia  here,  not  for  a  pageant  or  a 
ceremony ;  not  for  concord  of  action  in  any  of 
the  duties  assigned  to  the  Government  in  the 
conduct  of  the  afihirs  of  the  nation  ;  but  here 
in  the  struggle  and  contest  as  to  whether  one 
of  them  shall  be  made  to  bow  by  virtue  of  con- 
stitutional authority  confided  to  the  others,  and 
thisbranchof  the  political  power  of  the  United 
States  shall  prove  his  master.  Crime  and  vio- 
lence have  placed  all  portions  of  our  political 
Government  at  some  disadvantage.  The  crime 
and  violence  of  the  rebellion  have  deprived  this 
House  of  Eepresentatives  and  this  Senate  of 
the  full  attendance  of  members  that  might 
make  up  the  body  under  the  Constitution  of  the 
United  States,  when  it  shall  have  been  fully 
reestablished  over  the  whole  country.  The 
crime  and  violence  of  assassination  have  placed 
the  executive  office  in  the  last  stage  of  its  main- 
tenance under  mere  constitutional  authority. 
There  is  no  constitutional  elected  successor  of 
the  President  of  the  United  States,  taking  his 

Eower  under  the  terras  of  the  Constitution  and 
y  the  authority  of  the  suffrage  i  and  you  have 
now  before  you  the  matter  to  which  I  shall  call 
your  attention,  not  iutendingto  anticipate  here 
the  discussion  of  constitutional  views  and  doc- 
trines, but  simply  the  result  apon  the  Govern- 
ment of  the  country  which  may  flow  from  your 
determination  of  this  cause  under  the  peculiar 
circumstances  in  which,  for  the  first  time,  too, 
in  the  history  of  the  Government,  a  true  polit- 

I  ical  trial  takes  place. 

I     If  you  shall  acquit  the  President  of  the  Uoi- 
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ted  Slatea  from  this  accasation  all  things  will 
be  as  thqy  were  before.  The  House  of  Rep- 
reaenlativea  will  retire  to  discharge  their  usual 
duties  in  legislation,  and  jou  will  remain  to 
ant  with  them  in  those  duties  and  to  divide 
with  the  President  of  the  United  States  the 
Other  associated  datics  of  an  executire  charac- 
ter whieh  the  Constitution  altriliutes  to  jon. 
The  President  of  the  United  States,  too,  dis- 
missed from  yoar  presence  nnconderaned,  will 
occupy  through  the  constitutional  term  his 
place  of  Quthoritj,  and  however  ill  the  course 
of  polities  may  go  or  however  well,  the  Gov- 
ernment and  its  Constitution  will  have  received 
no  shock.  But  if  the  President  shall  be  con- 
demned, and  if  by  authority  under  the  Consti- 
tution necessarily  to  be  exerted  upon  such 
condemnation  he  shall  be  removedfrora  office, 
there  will  be  no  President  of  the  United  States; 
for  that  name  and  title  is  accorded  by  the 
Constitution  to  no  man  who  has  not  received 
(he  suffrages  of  the  people  for  the  primary  or 
the  alternative  elevation  to  that  place.  A  new 
thing  will  have  occurred  to  us ;  the  duties  of 
the  office  willhave  been  annexed  to  some  other 
office,  will  be  discharged  virtute  officii  and  by 
the  tenure  which  belongs  to  the  first  office. 
Under  the  legislation  of  the  coantry  early 
adopted,  and  a  great  puzzle  to  the  Congress, 
that  designation  belongs  to  this  Senate  itself 
to  determine  by  an  officer  of  its  own  gaining 
the  right  nnder  the  legislation  of  1792  to  add 
to  his  office  conferred  Tiy  the  Senate  the  per- 
formance of  the  dntiesof  President  of  the  tlni- 
ted  States,  the  two  offices,  running  along. 
Whatever  there  njay  be  of  novelty,  whatever 
of  disturbance,  in  the  coarse  of  public  affairs 
thus  to  arise  from  a  novel  situation,  is  involved 
in  the  termination  of  this  cause ;  and  there- 
fore there  is  directly  proposed  to  you,  as  a 
necessary  result  from  one  determination  of 
this  cause,  this  novelty  in  our  Constitution ; 
a  great  nation  whose  whole  frame  of  gov- 
ernment, whose  whole  scheme  and  theory  of 
politics  rest  upon  the  suffrage  of  the  peo- 
ple, will  be  without  a  President,  and  the 
office  sequestered  will  be  discharged  by  a 
member  of  the  body  whose  judgment  has 
sequestered  it. 

I  need  not  attract  your  attention,  long  since 
called  to  it,  doubtless,  in  your  own  reflections, 
'more  familiar  than  I  am  with  the  routine,  to 
what  wili  follow  in  the  exercise  of  those  duties ; 
and  you  will  see  at  once  that  the  situation, 
from  circumstances  for  which  no  man  is  re- 
sponsibie,  is  such  as  to  bring  into  the  gravest 
possible  consequences  the  act  that  you  are  to 
perform.  If  the  President  of  the  United  States, 
elected  by  the  people,  and  having  standing  be- 
hind him  the  second  officer  of  the  people's 
choice,  were  under  trial,  no  such  disturbance 
or  confusion'  of  constitutional  duties,  and  no 
such  shock  upon  the  feelings  and  traditions 
of  the  people,  would  be  effected ;  but,  as  I  have 
said,  crime  and  violence,  for  which  none  of  the 
agents  of  the  Government  are  responsible,  have 


brought  us  into  this  situatjon  of  solicitude  and 
of  difficulty. 

It  will  be  seen,  then,  that  as  this  trial  brings 
the  legislative  power  of  the  Government  con- 
fronted with  the  executive  authority,  and  its 
result  is  to  deprive  the  nation  of  a  President 
and  to  vest  the  office  in  the  Senate,  it  is  indeed 
the  trial  of  the  Constitation  j  over  the  head 
and  in  the  person  of  the  Chief  Magistrate  who 
fills  the  great  office  the  forces  of  this  contest 
are  gathered,  and  this  is  the  trial  of  the  Con- 
stitution j  and  neither  the  dignity  of  the  great 
office  which  he  holds,  nor  any  personal  inter- 
est that  may  be  felt  in  one  so  high  in  station, 
nor  the  great  name  and  forceof  these  accusers, 
theHouseofKepresentatives,  speaking  fpr  "all 
the  people  of  the  United  States,"  nor  the  au- 
gust composidon  of  this  tribunal,  which  brings 
together  the  Chief  Justice  of  the  great  court  of 
the  country  and  the  Senators  who  have  Slates 
for  their  constituents,  which  recalls  to  us  in 
the  mere  etlquetteof  our  address  the  combined 
splendors  of  Roman  and  of  English  jurispra- 
aence  and  power — not  even  this  spectacle 
forms  any  important  part  in  the  watchful  solic- 
itude with  woich  the  people  of  this  country 
are  gazing  upon  this  procedure.  The  sober, 
thoughtful  people  of  tliis  country,  never  fond 
of  pageants  when  pageants  are  the  proper 
tiling,  never  attending  to  pageants  when  they 
cover  real  issues  and  interests,  are  thiniiing  of 
far  other  things  than  these. 

Mr.  Chief  •Tustice,  it  is  but  a  few  weeks  since 
the  great  tribunal  in  which  you  habitually  pre- 
side, and  where  the  law  speaks  with  authority 
for  the  whole  nation,  adjourned.  Embracing, 
as  it  does,  the  great  province  of  international 
law,  the  great  responsibility  of  adjusting  be- 
tween State  and  General  Government,  the  con- 
dieting  interests  and  passions  belonging  to  our 
composite  system,  and  with  determining  the 
limits  between  the  coordinate  branches  of  the 
Government,  there  is  one  other  duty  assigned 
to  it  in  which  the  people  of  the  country  feel  a 
nearer  and  a  deeper  interest.  It  is  as  the 
guardian  of  the  bill  of  rights  of  the  Constitu- 
tion, as  the  watchful  protector  of  the  liberties 
of  tbe  people  against  the  encroachments  of 
law  and  government,  that  the  people  of  the 
United  States  look  to  the  Supreme  Court  with 
the  greatest  attention  and  with  the  greatest 
affection.  That  court  having  before  it  a  sub- ' 
ject  touching  the  liberty  of  the  citizen  finds 
the  hamstring  of  its  endeavor  and  its  energy 
to  interpose  the  power  of  the  Constitution  in 
the  protection  of  the  Constitution  cut  by  the 
sharp  ei%e  of  a  congressional  enactment,  and 
in  its  breast  carries  away  from  the  judgment- 
seat  the  Oonstitntion  and  the  law  to  bo  de- 
termined, if  ever,  at  some  future  time  and 
under  some  happier  circumstances. 

Now,  in  regard  to  this  matter,  the  people  of 
the  United  States  give  grave  attention.  They 
exercise  their  supervision  of  tbe  conduct  of  all 
their  agents,  of  whom,  in  any  form  and  in  any 
capacity  and  in  any  majesty,  they  have  not  yet 
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learned  to  be  afraid.  The  people  of  tliia  coun- 
try have  had  nothing  in  their  experience  of  the 
last  six  years  to  make  them  fear  anybody's  op- 
pression, anybody' seneroBehmenta,  anybody  9 
assaults,  anybody's  violence,  anybody's  war. 
Mastei's  of  thia  countrv,  and  mastera  of  every 
agent  and  agency  in  it,  they  bow  to  nothing 
but  the  Constitution,  and  they  honor  every 
public  servant  that  bows  to  the  Constitution. 
And  at  the  same  time,  by  the  action  of  the 
same  Congress,  the  people  see  the  President  of 
the  United  States  brougnt  as  a  criminal  to  your 
■• -"  ■" ' '■  "" "  '0  be 


be  put  in  commission  and  an  election  ordered. 
He  greatly  mistakes  who  supposes  that  tbe 
people  of  the  United  Stateslook  upon  the  office 
of  President,  the  great  name  and  power  that 
represents  them  in  their  collective  capacity,  in 
their  united  power,  in  their  comhined  interests, 
with  less  attachment  than  upon  any  other  of 
the  departments  of  this  Government.  The 
President  is,  in  the  apprehension  and  in  the 
custom  of  the  people  olthe  United  States,  the 
Magistrate,  the  authority  for  whom  they  have 
that  homage  and  that  respect  which  belong  to 
the  elective  ofBce.  His  oath  of  office  is  aa 
familiar  to  the  people  of  this  country  as  it  is  to 
jou,  for  they  heard  it  during  tbe  perils  of  the 
war  from  lips  that  they  revered,  and  they  have 
seen  its  immense  power  under  the  resources 
of  this  Constitution  of  theirs  and  supported  by 
their  fidelity  to  maintain  the  contest  of  this 
Government  against  all  comers  to  sustain  the 
Constitution  and  the  law. 

It  has  been  spokpu  of  here  as  if  the  Preai- 
dent's  oath  were  simply  an  oath  to  discharge 
faithfully  the  duties  oi  bis  office,  and  as  if  the 

Erincipa!  duty  of  the  office  was  to  execute  the 
_  iws  of  Congress.  Why,  that  is  not  the  Presi- 
ident's  oath  \  that  portion  of  it  is  tbe  common 
oath  of  everybody  in  authority  to  discharge  the 
duties  of  his  office;  but  thepeculiaroatbofthe 
President,  the  oathof  the  Constitution,  is  in  the 
larger  portion  of  it  which  makes  him  the  sworn 
Pfjcserver,  protector,  and  defender  of  the  Con- 
stitution itself;  and  that  is  an  office  and  that  is 
an  oath  which  the  people  of  the  United  States 
have  intrusted  ana  exacted  to  and  from  no 
other  public  servant  but  the  President  of  the 
United  ^ates.  And  when  they  conferred  that 
power  and  exacted  that  duty  they  understood 
Us  trcmendons  responsibilities,  the  tremendous 
oppositions  it  might  encounter,  and  llieyunder- 
stood  their  d*uty  implied  in  tbe  suffrage  that  had 
conferred  the  authority  and  exacted  the  obliga- 
tion to  maintain  him  in  it — to  maintain  him  in 
it  as  against  foreign  aggression,  as  against  do- 
mestic viol  euce,  as  against  encroachments  from 
wliatever  quarter,  tinder  the  guise  of  congres- 
sional or  whatever  authority,  upon  the  true 
v'ignr  of  the  Constitution  of  the  United  States. 
President  Lincoln's  solemn  declaration  upon 
which  he  gained  strength  for  himself  and'by 
which  he  gave  strength  to  the  people,  "  1  have 
&  solemn  vow  registered  in  heaven  that  I  ivill 


preserve,  protflct,  and  defend  the  Constitution 
of  theUnited  States,"  carried  him  and  carried 
the  people  following  him  through  the  strag- 
gles, the  dangers,  the  vicissitudes  of  the  rebel- 
lion ;  and  that  vow,  as  a  legend,  now  adorns 
the  halls  of  legislation  in  more  than  one  Slate 
of  the  Union.  This  oath  of  the  President, 
this  duty  of  the  President,  the  people  of  thia 
country  do  not  in  the  least  regard  as  personal 
to  him ;  but  it  is  an  oath  and  a  duty  assumed 
and  to  be  performed  as  their  representative, 
in  their  interest,  and  for  their  honor ;  and  they 
have  determined,  and  they  will  adhere  to  their 
determination,  that  the  oath  shall  not  be  taken 
in  vain,  for  that  little  phrase  "  to  the  beat  of 
my  ability,"  which  ia  the  modest  form  in  which 
the  personal  obligation  is  assumed,  means, 
when  conferred  upon  tbe  ability  of  the  Presi- 
dent, the  ability  of  the  country  ;  and  most 
magnificently  did  the  people  pour  out  its  re- 
sources in  aid  of  that  oath  of  President  Lin- 
coln ;  and  so  when  the  shock  comes,  not  in 
the  form  of  violence,  of  war,  of  rebellion,  but 
1  of  a  struggle  between  the  forces  of  the  Gov- 
ernment in  regard  to  constitutional  authority, 
the  people  of  tbe  United  States  regard  the 
President  as  then  bound  to  the  special  fidelity 
of  watching  that  all  the  departments  of  this 
Government  obe^  the  Constitution  as  well  as 
that  he  obeys  it  himself. 

They  give  him  no  assumption  of  authority 
beyond  the  laws  and  the  Constitution,  but  all 
the  authority  and  all  the  resources  of  the  laws 
and  the  Constitution  are  open  to  him,  and 
they  will  see  to  it  that  the  Preaident  of  the 
United  States,  whoever  he  may  be,  in  regard 
to  the  office  and  its  duty  shall  not  take  thia 
oath  in  vain  if  they  have  the  power  to  main- 
tain him  in  its  performance.  'That  indeed  the 
Constitution  is  above  him,  as  it  is  above  all  of 
the  servants  of  the  people,  as  it  is  above  the 
people  themselves  until  their  sovereignty  shall 
choose  to  change  it,  th^  do  not  doubt.  And 
thus  all  their  servants.  President  and  Congress 
and  whatever  authority,  ar^  watched  by  tbe  peo- 
ple of  the  United  States  in  regard  to  obedience 
to  thS  Constitution. 

And  not  disputing  the  regularity,  the  com- 
plete authenticity,  and  the  adequate  authority 
of  this  entire  procedure,  from  accusation 
through  trial  and  down  to  sentence,  the  people 
yet  claim  the  right  to  see  and  to  know  that  it 
is  doty  to  the  Constitution  observed  and  felt 
throughout  that  brings  the  resnit,  whatever 
it  may  be.  Thus  Batisfied,  they  adhere  to  the 
Constitution,  butthey  do  not  purpose  to  change 
it.  They  are  converts  of  no  theories  of  con- 
gressional omnipotence.  They  understand 
none  of  the  nonsense  of  the  Conslir.ntion  being 
superior  to  the  law  except  that  the  law  must 
be  obeyed  and  the  Constitution  not.  They 
know  their  Government,  and  they  mean  to 
maintain  it ;  and  when  they  hear  that  this  tre- 
mendous eu^nery  of  impeachment  and  trial 
and  threatened  conviction  or  sentence,  if  the 
law  and  the  &cts  will  justify  it,  has  been  brought 
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into  play,  that  thin  power  which  haa  lain  in  the 
CoDstitatioii,  lilie  a  aword  in  ite  sheath,  is  now 
drawn,  the;  wish,  to  know  what  the  crime  is 
tlwit  the  Presidont  is  accuaed  of.  Thej  andec- 
stand  that  treason  and  brihery  are  great  of- 
fense?, and  that  a  culer  guilty  of  them  should 
be  brought  into  question  and  deposed.  They 
are  ready  to  believe  that,  following  the  law 
of  that  enumeration,  there  may  be  other  great 
criroeB  and  misdemeanors  touching  the  con- 
duct of  Government  and  the  welfare  of  the 
State  that  may  equally  fall  within  the  jurisdic- 
tion and  the  duty.  But  they  wish  to  know  what 
the  Crimea  ate.  They  wish  to  know  whether 
the  President  has  betrayed  our  liberties  or  our 

Eosaessions  to  a  foreign  State.  They  wish  to 
now  whether  he  has  delivered  up  a  fortress 
or  surrendered  a  fteet.  They  wish  to  know 
whether  he  has  made  merchandise  of  the  pub- 
lic trust  and  turned  authority  to  private  gain. 
And  when  informed  that  none  of  these  things 
are  charged,  imputed,  or  even  declaimed  about, 
they  yet  seek  further  information  and  are  totd 
that  he  has  removed  a  member  of  his  Cabinet. 
The  people  of  this  country  are  familiar  with 
the  removal  of  members  of  Cabinets  and  all 
persona  in  authority.  That  on  its  mere  state- 
ment does  not  strike  them  as  a  grave  offense 
needing  the  interposition  of  this  special  juris- 
diction. Removal  from  office  is  not  with  the 
people  of  this  country,  especially  those  en- 
gaged in  politics,  a  terror  or  a  disagreeable 
snbject ;  indeed  it  may  be  said  that  it  main- 
tains a  great  part  of  the  political  forces  of  this 
country ;  that  removal  from  office  ia  a  thingin 
the  Constitution,  in  the  habit  of  its  admin- 
istration. I  remember  to  have  heard  it  said 
that  an  old  lady  once  summed  up  an  earnest 
defense  of  a  stern  dogma  of  Calvinism,  that  if 
you  took  away  her  "total  depravity  "  you  took 
away  her  religion,  [laughter ;}  and  there  are 
a  great  many  people  in  Uiis  country  that  if  you 
take  away  removal  from  office  you  take  away 
all  their  politics.  So  that,  on  that  mere  state- 
ment, it  does  not  s^k'e  them  as  either  an  un- 
precedented occurrence  or  as  one  involving 
any  great  danger  to  the  Stale. 

"Well,  but  how  comes  it  to  be  a  crime?" 
they  inquire.  Why,  Congress  passed  a  lawfor 
the  first  time  in  the  history  of  the  Government 
^undertaking  to  control  by  law  this  matter  of 
removal  from  office ;  and  they  provided  that  if 
the  President  should  violate  it  it  should  be  a 
misdemeanor,  and  a  high  misdemeanor;  and 
now  he  has  removed,  orundertaken  to  remove, 
a  member  of  his  Cabinet,  and  he  is  to  be  re- 
moved himself  for  that  cause.  He  undertook 
t«  make  an  ad  interim  Secretary  of  War,  and 
yon  are  to  have  made  for  you  an  ad  interim 
President  in  consequence  1 

That  is  the  situation.  "  Was  the  Secretary 
of  War  removed  ?"  theyinqnire.  No;  hewas 
not  removed,  he  is  still  Secretary,  still  in  pos- 
session of  the  Department.  Was  force  used? 
Was  violence  meditated,  prepared,  attempted, 
applied  ?    Ko ;  it  was  ail  on  paper,  and  all 


went  no  further  than  making  the  official  atti- 
tude ont  of  which  a  judgment  of  the  Supreme 
Court  could  be  got.  And- here  the  Congress 
intercepting  again  and  in  reference  to  this 
great  office,  this  great  authority  of  the  Govern- 
ment instead  of  the  liberty  of  the  private  citi- 
zen, recourse  to  the  Supreme  Court,  has  inter- 
posed the  procedure  of  trial  and  impeach- 
ment of  the  President  to  settle  by  its  own  au- 
thority this  question  between  it  and  the  Exec- 
utive. The  people  see  and  the  people  feel  that 
under  this  attitude  of  Congress  there  seems  to 
be  a  claim  of  right  and  an  exercise  of  what  ia 
supposed  to  be  a  duty,  to  prevent  the  Supreme 
Court  ofthe  United  States  interposing  its  serene 
judgmentinthecollisionsofGovernmentandof 
laws  upon  eithertheframewort  of  the  Govern- 
ment or  upon  the  condition  and  liberty  of  the 
citizen.  And  they  are  not  slow  to  understand, 
without  the  aid  of  the  very  lucid  and  very  brave 
areumenta  of  these  honorable  Managers,  that 
it  IB  a  question  between  the  omnipotence  of 
Congress  and  the  supremacy  of  ihe  Constitu- 
tion ofthe  United  States;  and  that  is  an  issaa 
on  which  the  people  have  no  doubt,  and  from 
the  beginning  of  their  liberties  they  have  had 
a  clear  notion  that  tyranny  was  as  likely  to  be 
exercised  by  a  Parliament  ora  Congress  as  by 
anybody  else. 

The  honorable  Managers  have  attracted  our 
notice  to  the  principles  and  the  motives  ofthe 
American  Revolution  as  having  shown  a  de- 
termination to  throw  off  the  tyranny  of  a  king, 
and  they  have  told  us  that  that  people  will  not 
bend  its  neck  to  the  usurpations  of  a  Presi- 
dent. That  people  will  not  bend  its  neck  to 
the  usurpations  of  anybody.  But  the  peopie 
of  the  United  States  know  that  their  tiitiers 
went  to  war  against  the  tyranny  of  Parliament, 
claiming  to  be  good  subjects  of  the  king  and 
ready  to  recognize  his  authority,  preserving 
their  own  legislative  independence,  and  i^ainst 
the  tyranny  of  Parliament  they  rebelled ;  and, 
as  a  necessity  finally  of  securing  liberty  against 
Parliament,  severed  their  connection  vdth  the 
mother  country ;  and  if  any  honorable  member 
of  either  House  will  trace  the  working  of  iha 
ideas  in  the  Convention  that  framed  the  Con- 
stitution of  the  United  States  he  will  discover 
that  inordinate  power  which  should  grow  up 
to  tyranny  in  the  Congress  was  more  feared, 
more  watched,  more  provided  against  than 
any  other  extravagance  that  the  workings  of 
our  Government  might  he  supposed  possible 
to  lead  to.  ' 

Our  people,  then,-are  unwilling  that  our  Gov- 
ernment sliould  be  changed ;  they  are  unwili- 
ing  that  the  date  of  our  Constitution's  suprem- 
acy should  bo  fixed,  and  that  any  department 
of  this  Government  should  grow  too  strong  or 
claim  to  be  too  strong  for  the  restraints  ofthe 
Constitution,  If  men  are  wise  they  will  attain 
to  what  was  sagacious,  and  it'  obeyed  in  Eng- 
laiM  might  have  saved  great  political  shocks, 
and  which  ia  true  for  our  obedience  and  for  the 
adoption  of  our  people  now  as  it  was  then^ 
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'yolumna  I'Bti  Anglia  laniari'  i 
ioarti  of  all  the  people,"—!  Bac. 

And  in  the  hearfa  of  all  the  people  of  this 
country  tlie  supremacy  of  the  Constitution  and 
obedience  to  it  are  imprinted,  and  whatever 
progress  new  ideas  of  parliamenlary  govern- 
ment instead  of  esecutive  authority  dependent 
upon  the  direct  suffrage  to  the  people  may  have 
been  made  with  theorists  or  with  statesmen, 
they  have  made  no  .advance  whatever  in  the 
hearts  or  in  the  heads  of  the  people  of  this 
country, 

I  know  that  there  are  a  good  many  persons 
who  believe  that  a  written  constitution  for  this 
countiy,  as  for  any  other  nation,  ia  only  for  a 
nascent  state  and  not  for  one  that  haa  acquired 
the  pith  and  vigor  of  manhood.  I  know  that 
it  ia  spoken  of  as  the  swathing  bands  that  may 
support  and  strengthen  the  puny  limbs  of  in- 
fancy, bat  shame  and  encumber  the  maturity 
of  vigor.  This  I  know,  and  in  either  Houae  I 
imagine  sentimenta  of  that  kind  have  been 
heard  during  the  debates  of  the  last  two  Con- 
gresses:  but  that  is  not  the  feeling  or  the  judg- 
ment of  the  people ;  and  this  in  their  eyes,  io 
the  eyes  of  ibreign  nations,  in  the  eyes  of  the 
enlightened  opinion  of  mankind  Is  the  trial  of 
the  Constitution,  not  merely  in  that  inferior 
sense  of  the  "determination  whether  its  powers 
accorded  to  one  branch  or  other  of  the  Gov- 
ernment have  this  or  that  scope  andinipression 
and  force,  but  whether  a  Government  of  a 
written  constitution  can  maintain  itaelf  in  the 
forces  prescribed  and  attributed  by  the  funda- 
mental law,  or  whether  the  imrnense  passions 
and  interests  of  a  wealthy  and  powerful  and 
populous  nation  will  force  asunder  all  the 
bonds  of  the  Constitution,  and  in  the  struggle 
of  Btrength  and  weight  the  natural  forces,  un- 
cijrbed  by  the  supreme  reason  of  the  State, 


w?tr< 
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subjection  of  the  other. 

Now,  Senators,  let  us  see  to  it  that  in  this 
trial  and  in  this  controversy  we  understand 
what  is  at  stake  and  what  is  to  be  determined. 
Let  as  sel  to  it  that  we  play  our  part  as  it 
should  be  played  and  under  the  motives  and 
for  the  interests  that  should  control  statesmen 
and  judges.  If,  indeed,  this,  our  closelycinc- 
tured  Liberty,  is  at  last  to  loosen  her  zone  and 
her  stern  monitor,  Law,  debauched  and  drunken 
with  this  new  wine  of  opinion  tliat  is  crushed 
daily  from  ten  thousand  presses  throughout 
this  land,  is  to  withdraw  its  guardianship,  let 
us  be  counted  with  those  who  with  averted  eye 
and  reverent  step  backward  seek  to  veil  tiis 
shame! ess  revelry,  and  not  with  those  who  exult 
and  cheer  at  its  excesses,  Letussoactas  that 
what  we  do  and  what  we  purpose  and  what 
we  wish  shall  be  to  build  up  the  State,  to  give 
C.  L-45. 


new  stability  to  the  forces  of  the  Government, 
to  cure  the  rash  passions  of  the  people,  so 
that  it  may  be  aald  of  each  one  of  us,  adiiem- 
pubUcam  firmandam  et  ad  st<MlUndas  mren 
ef  sanandum  populuot.  omnia  ejMS  purgebat 
institufio. 

Thus  acting,  thus  supported,  doubt  not  the 
result  shall  be  in  accord  with  these  high  aspi- 
rations, these  noble  impulses,  these  exalted 
duties ;  and  whether  or  no  the  forces  of  Uiis 
Government  shall  feel  the  shock  of  this  special 
jurisdiction  in  obedience  to  law,  to  evidence, 
to  justice,  to  duty,  then  you  will  have  built  up 
the  Government,  amplified  its  authority,  and 
taught  the  people  renewed  homage  to  authority. 

And  now,  this  brings  me,  Mr.  Chief  Justice 
and  Senators,  to  an  inquiry  asked  very  early 
in  this  cause  with  emphasis  and  discussed  with 
force,  with  learning,  and  with  persistence,  and 
that  is,  is  this  a  court?  I  must  coufess  that  I 
have  heard  defendants  arguing  that  they  were 


plaintiff  or  a  prosecutor  coming  in  and  arguing 
that  there  was  not  anv  court,  that  his  case  was 
coram  non  judice.  Nobody  is  wiser  than  the 
intrepid  Manager  who  assumed  the  first  assault 
upon  this  court,  and  he  knew  that  the  only 
way  he  could  prevent  his  cause  from  being 
turned  out  of  court  was  to  turn  the  court  out 
of  his  cause,  [laughter;]  and  if  the  expedient 
succeeds  his  wisdom  will  be  justified  by  the 
result,  and  yet  it  would  be  a  novelty.     It  is 

"Thero  is  no  word  in  the  Constitution  which  elves 
the  slieMest  coloring  to  the  idea  that  this  is  a  court, 
except  that  in  this  particular  case  the  Chief  Jnslioe 
must  preside. 

So  that  the  Chief  Justice's  gown  is  the  only 
shred  or  patch  of  justice  that  there  is  within 
these  Halls ;  and  it  is  only  accidentally  that  that 
is  here  owing  to  the  peculiar  character  of  the 
inculpated  defendant. 

,  "This  is  a  Senate  to  hold  an  inquest  of  ofBoe  upon 
Andrew  Johnson." 

And  I  suppose,  therefore,  to  find  a  ver- 
dict of  "office  found.  "  Certainly,  it  is  sought 
for.  I  have  not  observed  in  your  rule  that 
each  Senator  is  to  rise  in  his  place  and  say 
"  office  found,"  or  "office  not  found.  "  Prob- 
ably every  Senator  does  not  expect  to  find  it. 
Your  rules,  your  Constitution,  your  habit, 
jonr  etiquette  call  it  a  court,  assume  that  there 
IB  some  procedure  here  of  a  judicial  nature ; 
and  we  found  out  finally  on  our  side  of  this 
controversy  that  it  was  so  much  of  a  court  at 
leMt  that  we  could  not  put  a  leading  question 
in  it  i  and  that  is  about  the  extreme  exercise 
of  the  authority  of  a  court  in  regard  to  the  con-  ■ 
duct  of  procedure  that  we  lawyers  habitually 
discover. 

The  Constitution,  as  has  been  pointed  out 
to  you,  makes  this  a  court ;  it  makes  its  pro- 
ceeding a  trial ;  it  assigns  a  judgment ;  it 
accords  a  power  of  punishment  to  its  proced- 
;. ,;.!..„  n.„.  „  ; :_  ,11  5„j;„ ■  1 
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necessary  except  in  this  court  and  on  this  form 
of  procedure.  We  may  aESume,  then,  that  so 
far  ae'words  go,  it  is  a  court  and  nothing  but 

But  it  is  a  qnestion  the  honorable  Manager 
sajs,  "of  substance  and  not  of  form."  He 
concedes  that  if  it  be  a  court  tou  must  find 
apon  the  evidence  something  to  make  out  the 
■Euiltof  the  offender  to  secure  a  judgment,  and 
he  argufis  a^inat  its  being  a  court,  not  from 
an;  nice  criticism  of  words  or  forma,  but,  as 
he  expresses  it,  for  the  substance.  He  has 
instructed  jon,  by  many  references  and  by  an 
interesting  and  learned  brief  appended  to  kh 
opening  speech,  in  Knglish  precedents  and 
authority  to  show  that  it  is  almost  anything 
but  a  court ;  and  perhaps  during  the  hundreds 
of  years  in  which  the  instrument  of  impeach- 
ment was  used  as  a  political  engine,  if  you  look 
only  to  the  judgment  and  the  reasons  of  the 
judgment  yon  would  not  think  it  was  really 
a  very  judicial  proceeding;  but  that  through 
all  the  English  history,  it  was  a  proceeding  in 
court,  controlled  by  the  rules  of  the  court  as  a 
court,  cannot  be  donbted. 

Indeed,  as  we  all  know,  though  the  learned 
Manager  has  not  insisted  upon  it,  the  presence 
of  the  trial  under  the  peculiar  procedure  and 
jurisdiction  of  impeachment  in  the  House  of 


kingdom  in  all  matters  civil  and  criminal ; 
one  of  the  favorite  titles  of  the  Lords  of  Parlia- 
ment in  these  earlier  days  was  "judges  of  Par- 
liament." And  now  the  House  of  Lords  in 
England  is  the  supreme  court  of  that  country 
asaistinctly  as  our  great  tribunal  of  that  name 
is  of  this  country. 

But  one  page  of  pretty  sound  authority,  I 
take  it,  will  put  to  flight  all  these  dreamy, 
misty  notions  about  a  law  and  procedure  of 
Parliament  in  this  country  and  in  this  tribunal 
that  is  to  supersede  the  Constitution  and  the 
laws  of  our  country,  when  I  show  you  what 
Lord  Chancellor  Thurlow  thought  of  that  sub- 
ject as  prevalent  or  expected  to  prevail  in 
Engl3,nd.  In  Hastings's  Uial,  Lord  Longhbor- 
ougn  having  endeavored  to  demonstrate  that 
the  ordinary  rules  of  proceeding  in  criminal 


forms  observed  inthecourtsbelow.  Lord  thur- 
low said : 
"My  lordB,  with  reap eot  to  the  lnwsnnd  UBOBeof 

*^ owledBeof  Buch 

t  is.  in  times  of 


"My  lordB,  with  reap eo 
Parliament.!  utterlfdiEC 


of  Fnrliainentwere  quoted  in  order  to  justify  tu 


And  after  showingthat  in  all  the  State  trials 
under  the  Stuart  reigns,  and  even  down  to  that 
of  Sachuverel,  in  every  instance  were  to   be 


found  the  strongest  marks  of  tyranny,  injustice, 
and  oppression.     Lord  Thurlow  continued  : 

nr  lordahipswiUnotdepartfromrecog- 
isbed  laws  o!  the  land.  Tbe  Commons 
1,  lour  lordabipa  are  ki  trj  the  eause; 
iruleaof  ei--  "- 


eonfi- 


lent,  be   observed  in   this   assembly."— Wrojmii' 
tf™oirj,p.275. 
But  thelearned  Manager  did  not  tell  us  what 


It  is 


he 


said  it  was  a  Senate,  but  that  conveys  no  idea. 
It  is  not  a  Senate  conducting  legislative  busi- 
ness ;  it  is  not  a  Senate  acting  upon  executive 
business ;  it  is  not  a  Senate  actmg  in  caucus 
on  political  affairs  ;  and  the  question  remwns, 
if  it  is  not  a  court  what  is  it  ?  If  this  is  not 
an  altar  of  justice  which  we  stand  about,  if  we 
are  not  all  ministers  here  of  justice,  to  feed  its 
sacred  flame,  what  ia  the  altar  and  what  do  we 
do  here  about  it?  It  is  an  altar  of  sacriftce. 
if  it  ia  not  an  altar  of  justice ;  and  to  what 
divinity  is  this  altar  erected  7  What  but  the 
divinity  of  party  hate  and  party  rage,  a  divin- 
ity to  which  we  may  ascribe  the  Greek  char- 
acter  given  of  Envy,  that  it  is  at  once  the  worst 
and  the  juatest  divinity,  for  it  dwarfs  and 
withers  its  worshipers.  That,  then,  is  tbe  altar 
that  yon  are  to  minister  about,  and  that  the 
savage  demon  you  are  to  esalt  here  in  dis- 
placing Justice. 

Our  learned  Managers,  representing  the 
House  of  Representatives,  do  not  seem  to  have 
been  at  all  at  pains  to  conceal  the  party  spirit 
and  the  party  hat*  which  displayed  itself  in  the 
haste,  in  the  record,  and  in  the  jpainteuance 
of  this  impeachment.  To  show  you  what  prog- 
ress may  make  in  the  course  of  thirty  years 
in  the  true  ideas  of  the  Constitution,  and  of 
the  nature  of  impeachments,  let  me  read  to 
jou  what  the  managers  of  the  impeachment 
of  Judge  Peck  had  to  say  in  this  behalf.  And 
a  pretty  solid  body  of  managers  they  were, 
too — Judge  Ambrose  Spencer,  of  New  York; 
Mr.  Henry  R.  Storrs,  of  New  York :  Mr.  Mc- 
Duffie,  of  South  Carolina!  ^''-  Buchanan,  of 
Pennsylvania,  and  Mr.  Wickliffe,  of  Kentucky. 
Ambrose  Spencer,  as  stern  a  politician  as  he 
was  an  upright  judge,  opened  the  case,  and  had 
a  word  to  say  on  tbe  subject  of  party  spirit  and 
party  hate.  Let  me  ask  your  attention  to  it : 
"  There  is,  bowever,  one  oheering  and  consolstory 
refleelion.  The  House  of  Sepreflcntativea,  after  a 
"  mtandfull  ei      "      '  '    ''  ■   ■ 

record  will  shon —  __ 

leeiing.    Could  I  believe  that  that  bnteHil  inQue 
had  mingled  itSelf  with  and  predominated  in  t 

on  me  to  appearhere  ns  one  of  the  proseculori 

tbe  abhorrenee  of  my  soul  at  tba  indulgoDoe 


Mr.  Manager  Butler  talked  to  you  many 
hours.  Did  he  say  anything  wiser,  or  juster, 
or  safer  for  the  Repnblic  than  that?  Judge 
Spencer  knew  what  it  was  to  be  a  judge  and  to 
be  a  politician.  For  twenty  years  while  he  was 
on  the  bench  of  New  York,  the  great  judicial 
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light  in  the  cODimon-law  jariBtlletion  of  that 
State,  he  was  a  head  and  leader  of  a  political 
party,  vehement  and  earneat  and  unfliocJiing 
m  support  of  its  meosnreB  and  in  the  conduct 
of  its  aiaciplme;  and  ;et  no  lawyer,  no  suitor, 
no  critic  ever  ventured  to  say,  or  to  think,  or 
to  feel  that  Judge  Spencer  on  the  bench  was  a 
politician  or  carfiea  any  trait  or  trace  of  party 
feeling  or  interest  there.  Judge  Speocer  was 
a  politician  in  the  House  of  Uepresentativea 
then ;  hut  Judge  Spencer  in  the  managecnent 
of  an  impeachment  could  only  say  that  if  party 
feeling  mingled  in  it  he  would  have  nothing  to 
do  with  it,  lor  his  soul  abhorred  it  in  relation 
to  BO  solemn  a  procedure.  Yea,  indeed,  this 
divinity  of  party  hate,  when  it  possess  a  man, 
throws  him  now  into  the  Sre  and  now  into  the 
water,  and  he  is  unsuitable  to  be  a  judge  until 
he  can  come  again  clothed  and  in  his  right 
mind  to  hear  the  evidence  and  administer  the 

But  to  come  down  to  the  words  of  onr  Eng- 
lish history  and  experience,  if  this  is  not  a 
court  it  is  a  scaffold,  and  an  honorahle  Man- 
ager, yesterday  told  you  so,  that  each  one  of 
you  brandished  now  a  headsman's  ax  to  ex- 
ecute vengeance,  you  having  tried  the  offender 
on  the  night  of  the  2lBt  of  February  already. 
I  would  not  introduce  these  bold  words  that 
should  make  this  a  scaffold,  in  the  eyes  of  the 

{eople  of  thia  country,  and  you  headsmen 
randishing  your  axes,  but  the  honorable  Man- 
ager has  done  so,  and  I  have  no  difficulty  in 
saying  to  you  that  if  you  are  not  a  court,  then 
you  are  that  which  he  described  and  nothing 
else.  If  it  be  true  that  on  the  night  of  the 
21st  of  February,  upon  a  crime  committed  by 
the  President  at  miadayof  that  dateand  on  an 
impeachment  moving  already  forward  to  this 
Chamber  from  the  House  of  Representatives, 
yon  did  hold  a  court  and  did  condemn,  then 
you  are  here  standing  about  the  scaffold  of 
execution,  and  the  part  that  you  are  to  play 
is  only  that  which  was  assigned  you  by  the  hon- 
orable Manager,  Mr.  Stevens,  and  he  warned 
yoUiheld  by  fealty  to  yonr  own  judgments,  not 
to  Heneh  at  the  sight  of  the  Wood. 

Now,  to  what  end  is  this  prodigious  effortto 
expel  from  this  tribunal  all  ideas  of  court  and 
of  justice?  What  is  it  but  a  bold,  reckless, 
rash,  and  foolish  avowal,  that  if  it  be  a  court 
there  is  no  cause  here  that,  upon  judicial 
reason,  upon  judicial  Ecrntiny,  upon  judicial 
weighing  and  balancing  of  fact  and  of  law,  can 
result  in  a  judgment  which  the  impeaching 
party  here,  the  Managers  and  House  of  Repre- 
sentatives, demand,  and  constitutionally  may 
demand,  to  be  done  by  this  court?  At  last,  to 
what  end  are  tlie  wisdom,  and  the  courage,  the 
civil  prudence  and  the  knowledge  of  history 
which  onr  fathers  brought  to  the  framing  of  the 
Constitution;  of  what  service  this  wise,  '' " 
honest  frown  in  the  Constitution  upon  er 
facto  laws  and  bills  of  attainder?  What 
fcill  of  attainder;  what  is  a  bill  of  pains  and 
peaaltiea  in  the  experience  and  in  theleamiiig 


legislature  to  enact  crime,  sentence, 
punishment,  all  in  one.  And  certainly  there 
19  no  alternative  for  yon  if  yon  do  not  sit  here 
underlawto  examine  evidence,  to  be  impartial, 
and  to  regard  it  as  a  question  of  personal  guil^ 
to  be  followed  by  personal  punishment  and 
upon  the  alleged  de- 
aie  enectine  a  bill  of  pains 
in  the  simple  form  that  a 
Duse  and  two  thirds  of  the 
:r,  and  the  Constitution  and 


Tp 


penalties  ui 
majority  of  the  ] 
Senate  must  coni 
the  wisdom  of  on: 


Our 


;,  but  they 


indifferenttothe  dangers  that  attended 
this  tribunal.  They  had  no  resource  in  the 
Constitution  where  they  could  so  well  fix  this' 
necessary  duty  in  a  free  Government  to  hold  all 
its  servants  amenable  to  public  justice  for  tiia 
public  service  except  to  devolve  it  npon  this 
Senate ;  but  let  me  show  you  within  the  brief 
compass  of  the  debate,  and  the  only  material 
debate,  in  the  Journal  of  the  Convention  that 
framed  the  Constitution,  how  the  fears  and  the 
doubts  predominated; 
"Mr.  Madison  objected  to  a  trial  of  the  PrerideM 

bj'  tlie other bVancli  of  tbe  Legislature ;  andfer  anr 
act  whieh  might  be  called  a  miademeBnor.  The 
President  under  these  at rcumetancei.  wsa  uiedeitn- 

Court  for  the  trial  of  impeflchmenta  i  or,  rather,  a 
tribuDBl  of  which  that  ehould  form  s  part. 

Mr.  Qouvorueur  Morris  thought  no  other  tribunal 
than  the  Senate  could  be  tToated.  The  Suprwic 
Court  were  too  few  in  numbers,  and  m:ght  be  warped 
or  corrupted.  He  van  aitainst  a,  dependence  ol  the 
EsecHlive  on  the  LegiBlatura,  considering  the  legSs- 

but  there  could  bo  no  danger  that  the  Senate  would 

guilty  of  crimes  or  facts,  especiMly  as  in  [onr  yeaw 

That  was  Gouverneur  Morris's  wisdom  as  to 
the  extent  to  which  the  Senate  might  be  trusted 
under  the  sanctions  and  obligations  of  judicial 
oaths;  but-— 

"Mr,  Finckner  disapproved  of  makinjItbeSanaM 
tbe  court  of  impeachments,  as  tendarlBg  the  Presi- 
dent too  dependent  on  the  Lefdslatare.  If  be  op- 
poses a  favorite  law  the  two  Houbbb  will  coftibine 

faotioB,  Oirow  him  outof  office."— 5  JWodison  Popery 

There  is  the  sum  and  substance  of  the  wis- 
dom that  our  ancestors  could  bring  to  the  sub- 
ject of  whether  this  was  to  be  or  oould  be  a 
court.  It  is  undoubtedly  a  very  great  burden 
and  a  very  exhaustive  test  upon  a  political 
body  to  turn  it  into  a  court  for  the  trial  of  an 
executive  official  in  ordinary  circumstances.  I  - 
shall  hereafier  point  out  to  you  tbe  very  pecu- 
liar, the  very"  comprehensive  and  oppressive 
concurrence  and  combination  of  circnmstancea 
as  bearing  on  this  trial  that  require  of  yon  to 
brace  yourselves  upon  all  the  virtue  that  be- 
longs to  yon  and  to  hold  on  to  this  oath  for  the 
Divine  aid  that  may  support  you  under  this 
most  extraordinary  Lest  of  human  conduct  to 
vhioh  our  ConstitutieQ  subjects  yon  to-day. 


,  Google 


708 


Now,  what  could  the  Constitution  do  for  us? 
A  few  iittle  worde,  and  that  is  all — truth,  jus- 
tice, oath,  duty.  And  what  does  the  whole 
scope  of  our  moral  nature  and  the  whole  sup- 
port we  may  hope  from  a  higher  aid  extend  to 
in  any  of  the  affairs  of  life  but  these?  Truth, 
justice,  oath,  duty  control  the  fate,  life,  lib- 
erty, character,  and  property  of  every  citizen. 
Truthj  justice,  oath,  duty  are  the  ideas  that  the 
Constitution  has  forced  upon  your  souls  to-day. 
You  receive  them  or  you  neglect  them  ;  which- 
ever way  you  turn  you  cannot  be  the  same 
men  afterward  that  jou  were  before.  Accepted, 
embraced,  obeyed,  you  are  nobler  and  stronger 
and  better.  Spurned,  rejected,  you  are  worse 
and  baser  ana  weaker  and  wiclieder  than  be- 
fore. And  it  is  tbua  tbat  by  strong  ideas  a 
'free  Government  must  always  be  held  to  the 
path  of  duty  and  to  the  maintenance  of  its 
own  authority  and  to  the  prevalence  of  its  own 
Strength  for  its  perpetual  existence. 

They  are  little  words,  but  they  have  great 
power.  Truth  is  to  the  moral  world  what 
gravitation  is  to  the  material ;  it  is  the  prin- 
ciple upon  which  it  is  established  and  coheres  ; 
and  justice  in  the  adaptation  of  truth  to  the 
affairs  of  men  is  in  human  life  what  the  mech- 
anism of  the  heavens  is  to  the  principle  that 
BUEtaina  the  forces  of  the  globe.  Duty  is 
acceptance,  obedience  to  these  ideas,  and  this 
once  gained  secures  the  operation  which  was 
intended.  When,  then,  you  bend  submissive  to 
this  oath,  tbat  faith  among  men  nbicli,  as 
Burlce  says,  "holds  the  moral  elements  of  the 
world  together,"  and  that  faith  in  God  which 
binds  that  world  to  His  throne,  subdue  you  to 
the  service  of  troth  and  justice;  and  the  ever- 
living  guardian  of  hnman  rights  and  interests, 
does  not  neglect  what  is  essential  to  the  pres- 
ervation of  the  human  race  and  its  advance- 
ment. The  purity  of  the  family  and  the  sanc- 
tity of  justice  have  ever  been  cared  for,  and 
will  ever  be  cared  for.  The  furies  of  the  Greek 
mythology  had  charge  of  the  sanctions  of  an 
oath.  The  imaginations  of  the  prophets  of 
the  world  have  sanctioned  the  solemnity  of  an 
oath,  and  peopled  the  place  of  punishment 
with  oath-breakers;  and  all  the  tortures  and 
torments  of  history  are  applied  to  public  ser- 
vants who,  in  betrayal  of  sworn  trust,  have  dis' 
obeyed  those  high,  those  necessitous  obliga- 
tions without  which  the  whole  fabric  of  society 
falls  in  pieces. 

I  do  not  know  why  or  how  it  is  that  we  are  so 
constituted,  but  bo  it  is.  The  moral  world  has 
its  laws  as  well  as  the  material.  Why  a  point 
of  steel  lifted  above  temple  or  dome  should 
draw  the  thunderbolt  and  speed  it  safely  to  Che 
ground  I  know  not.  How,  in  6ur  moral  con. 
Btitution,an  oath  iiftedtoheaven  can  draw  from 
the  great  swollen  cloud  of  passion  and  of  inter- 
est and  of  hate  iia  charge  I  know  not,  but  so 
it  is.  And  be  sure  that  loud  and  long  as  these 
honorable  Managers  may  talk,  although  they 
speak  in  the  voice  of  "all  the  people  of  the 
United  Slates,"   with  their  bol? 


that  you  shall  not  obe^  a  judicial  gath,  I  can 
bring  against  it  but  a  single  sentenceand  asin- 
gle  voice ;  but  that  sentence  is  a  command- 
ment and  that  voice  speaks  with  authority ; 
"Thou  ahalt  Dot  take  the  name  of  the  Lord  thy 
God  in  vain,  for  the  Lord  will  not  hold  him 
guiltless  that  taketh  his  name  in  vain." 

The  moth  may  consume  the  ermine  of  tbat 
supreme  justice  whose  robes  you  wear;  rust, 
Senators,  may  corrode  the  sceptre   of  your 

Sower ;  nay,  Messrs.  Managers,  time  even  shall 
evour  the  people  whose  presence  beating 
against  the  doors  of  this  Senate  House  you  so 
much  love  to  vaunt  and  menace,  but  of  the 
word  that  I  have  spoken  "heaven  and  earth 
shall  pass  away  and  no  jot  or  tittle  of  it  fail." 
I  have  now  reached,  Mr.  Chief  Justice  and 
Senators,  a  point  where  an  adjournment  would 
be  agreeable,  if  such  is  the  pleasure  of  the 
Senate. 

Mr.  CONKLING.  I  move  that  the  Senat* 
sitting  as  a  court  of  impeachment  adjourn  until 

The  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned. 


r,  April  29,  1868. 
The  Chief  Justice  of  the  United  States  look 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at- Arras, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  (lie 
counsel  for  the  respondent,  except  Mr.  Stan- 
berj,  appeared  and  took  the  seats  assigned  to 
them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Washbttrs'b,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterday's  proceeding  of  the 
Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 
Mr.  NELSON.  Mr.CbiefJusticeand  Sen- 
Mr.  SUMNER.  Mr.  President,  before  the 
gentleman  makes  a  motion  I  send  an  order  to 
the  Chair. 

Tbe  CHIEF  JUSTICE.    The  Secretary  will 
read  the  order. 
The  Chief  Clerk  read  the  order,  as  follows : 


Whan 


ir  the 


darl7  word!,  as  follows,  namelri  bwiai..™.  .. r-.- 

eonalities  direi;ted  to  ods  oI  t!te  ManBgors  ha  pra- 
^   "  •■"   ■■      lanyqneseionthstUieEeiilJe- 

a  personal  BhHMter  with  ms 

,  — 1  tho  pUoB  to  make  tC   Let 

him  make  it  elsewhere  it  be  dealns  ta.do  it:"  and 
whereas  snoh  language,  besidw  being  dleoreditable 
to  these  proBeedinBB,  1!  apparently  intended  U>  pro- 
voke a  dneloi  to  BigDi^antllingnesa  to  flehtaduel, 


and  good  moriils:  Therefore. 


tion  of  the  Benate. 


is  justlr  deserved  the  disappcoba- 
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Mr.  NELSON.     Mr.  Chief  Justice  and  Sen- 

The  CHIEF  JUSTICE.  The  counsel  can 
proceed  only  by  unanimous  coneent. 

Mr.  NELSON.  I  was  just  going  to  ast  per- 
mission, Mr.  Chief  Justice. 

Mr.  SUMNER.  I  must  object,  unleas  it  is 
in  direct  explanatioo. 

Mr.  NELSON.  All  I  desire  to  say  this 
morning  to  the  Senate 

Mr.  SUMNEB.  -I  must  object,  unless  U  is 
in  direct  explanation. 

Mt.  SHERMAN.  I  object  to  the  eonsider- 
ation  of  the  resolution. 

Mr.  NELSON.  If  you  will  permit,  I  will 
simply  state  this  much- 
Mr.  SHERMAN.  I  have  no  objection  to 
tie  explanation,  but  I  object  to  the  consider- 
ation of  the  resclution. 

The  CHIEF  JUSTICE.  I  will  ask  the  coun- 
sel whether  he  proposes  to  make  an  explaoa- 

Mr.  NELSON.  All  that  I  desired  to  do,  Mr. 
Chief  Justice,  this  morning  was  to  road  the 
letters  as  I  indicated  to  (he  Senate  yesterday 
that  I  should  ask  permission  to  do.  That  is 
all  I  desire  to  do,  with  a  single  word  of  ex- 
planation. 

The  CHIEF  JUSTICE.  TheresolulJon  pro- 
posed by  the  Senator  from  Massachusetts  is 
not  before  the  Senate  if  it  is  objected  to. 

Mr.  SHERMAN.      I  object  to  its  conaider- 

Mr.  Manager  BUTLER.  If  the  President 
and  Senate  will  spate  me  a  single  wordj  I 
trust,  so  far  as  I  am  concerned,  that  anything 
tbat  arose  out  of  what  occurred  yesterday  may 
be  ended  from  any  language  tbat  the  learned 
counsel  used  toward  me,  and  I  hope  that  no 
furtber  action  may  be  taken  upon  that  matter. 
Aa  to  the  reading  of  the  letters,  I  propose  to 
object  to  that  until  they  can  be  proved  in  the 
usual  course  of  judicial  proceedings. 

Mr.  JOHNSON.    Mr.  Chief  Justice,  1 1 
to  lay  the  resolution  offered  by  the  Senator 
froiH  Massachusetts  upon  the  table. 

The  CHIEF  JUSTICE.  It  is  not  before 
the  Senate. 

Mr.  NELSON.   Senators,  will  you  allow 
to  say  one  word? 

Mr.  SUMNER.     Mr.   President,  I  wish  to 
inquire  whether  the  gentleman  can  pro 
except  by  unanimous  consent. 

The  CHIEF  JUSTICE.     He  cannot. 

Mr.  SUMNER.  I  must  object  to  anjpetson 
proceeding  who  has  used  the  language  in  this 
Chamber  used  by  tbat  gentleman. 

Mr.  TRUMBULL.     Mr.  President 

.  The  CEIEP  JUSTICE.  The  Chief  Justice, 
perhaps,  erred  through  inadyertence  in  respond- 
ing to  the  Senator  from  Massachusetts.  The 
Senate  undoubtedly  can  give  leave  to  the 
counsel  to  proceed  if  it  sees  fit ;  but  if  any 
objection  1b  made  the  question  whether  he  have 
leave  or  not  must  be  submitted  to  tbe  Senate. 

Mr.  TRUMBULL.     Mr.   President,  after 


what  has  occurred,  a  statement  having  been 
received  from  the  Managers.  I  think  it  proper 
that  tbe  counsel  should  have  permission  also  to 
make  a  statement  in  explanation ;  and  I  move 
that  he  have  such  leave. 
Tbe  CHIEF  J:USTICE.    Senators,  jou  wlio 

Mr.  Manager  BUTLER.     Isthat  debatable? 
The  CHIEF  JUSTICE  signified  tbat  it  was 

Mr.  SUMNER.  Mr.  President,  I  wish  to 
understand  the  nature  of  the  motion  made  by 
the  Senator  from  Illinois.  Is  it  that  the  coun- 
sel have  leave  to  explain  his  laneuage  of  yes- 
terday, or  that  he  have  leave  to  introduce  the 
letter? 

Mr.  JOHNSON.     No  debate  is  in  order. 

The  .CHIEF  JUSTICE.    Debate  is  not  in 


TRUMBULL, 
letters.  My  motion  it 
make  his  explanation 


[t  is  not  in  reference  to 
that  he  have  leave  to 
1  do  not  know  what  it 
of  the  Managers  has 
made  an  explanation,  I  think  it  due  to  the 
counsel  that  ae  be  allowed  to  make  an  expla- 
nation. 

Mr.  Manager  BUTLER.  Do  you  mean  to 
have  the  letters  read? 

The  CHIEF  JUSTICE.  Senators,  you  who 
agree  that  tbe  counsel  shall  have  leave  to  make 
an  explanation  to  the  Senate  will  say  ay; 
contrary,  no.  [Putting  the  question.]  Tne 
ayes  appear  to  have  it.    The  ayes  have  it. 

Mr.  NELSON.  Mr.  Chief  Justice  and  Sen- 
ators, I  hope  you  will  allow  me  before  I  make 
this  explanaCon  to  say  a  single  word  in  answer 
to  the  resolution  offered  by  the  honorable  Sen- 
ator, [Mr.  SujiNBB,]  not  for  tbe  purpose  of 
censuring  the  Senator,  but  for  the  purpose  of 
saying  t«  tbe  Senate  that  the  remarks  which  I 
made  in  the  Senate  yesterday  were  made  under 
tbe  heat  of  what  I  esteemed  to  be  very  great 
provocation.  I  intended  no  offense  to  the 
Senate  in  what  I  said.  If  anything  is  to  be 
done  with  tbe  gentleman's  resolution  I  hope 
the  Senate  will  permit  me,  before  disposing  of 
tbat,  to  defend  myself  against  this  imputation, 
and  to  show  tbe  reason  why  I  indulged  in  the 
remarks  1  did.  But  as  the  honorable  Manager 
has  signified  a  willingness  that  this  thing  shall 
end,  X  meet  him  in  the  same  way.  So  far  as  I 
am  concerned,  I  desire  to  say  nothing  more  of 
a  personal  character  whatever. 

The  letters  which  I  desire  to  read 

Mt.  Manager  BUTLER.  I  object  that  they 
are  not  genuine  nor  proved. 

Mr.  NELSON.  I  'read  them  merely  as  a 
part  of  my  explanation. 

Mr.  Manager  BUTLER.  I  donotthink  that 
can  be  done. 

The  CHIEF  JUSTICE.  The  Chief  Jusdce 
is  under  tbe  impression  that  tbe  leave  does  not 
extend  to  the  reading  of  the  letters.  If  he  is 
wrong  the  Senate  will  correct  him.  If  any 
Senator  chooses  to  make  a  motion  tbat  leave 
be  given  that  will  be  put  to  the  Senate. 
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Mr.  DAVIS.  Mr.  Chief  Justice,  I  rise  to 
a  point  of  order.  After  the  Senate  has  per- 
mitted one  of  the  counsel  to  make  aa  explana- 
tion, J  make  the  question  whether  a  Manager 
has  any  rigbt  to  interpose  e.a  objection,  I 
concede  that  a  Senator  may  have  such  a  right ; 
but  I  deny  that  a  Manager  has  nn;  such  right 
ae  that. 

The  CHIEF  JUSTICE.  The  CMef  Justice 
understood  the  motion  of  the  Senator  from 
Illinois  to  be  confined  to  an  explanation  of  the 
personal  m&tler  which  aroae  yesterday,  and 
that  it  did  not  extend  to  the  reading  of  the 
letters  which  lie  counsel  proposed  to  submit 
to  the  Senate;  but  leave  can  be  given  if  the 
Senate  sees  fit. 

Mr.  HOWARD.  Mr.  President,  I  begleave 
respectfully  to  object  to  the  reading,  of  the 
letters  which  are  proposed  to  be  read  by  the 

The  CHIEF  JUSTICE.  No  debate  ia  in 
order ;  and  no  motion  is  at  present  before  the 
Senate. 

Mr.  HOWARD,  I  raise  the  objection  until 
ftfter  they  have  been  presented  to  the  Managers 


Mr.  HENDRICKS.  Mr.  President,  I  more 
that  the  counsel  be  allowed  to  read  so  much 
of  the  letter  as  will  Ebow  to  the  Senate  what 
date  it  bears. 

Mr.  NELSON.     That  is  all  I  want. 

Mr.  TIPTON.  Mr.  President,  I  call  for 
the  regular  order  of  the  morning,  the  defense 
of  the  President. 

The  CHIEF  JUSTICE.  The  regular  order 
is  the  motion  of  the  Senator  from  Indiana, 

[Mr.   HENDRICK3.] 

Mr.  HOWE.  I  sbonld  like  to  hear  the 
motion  stated.     I  did  not  understand  it. 

The  CHIEF  JUSTICE.  The  Senatorfrom 
Indiana  will  restate  his  motion. 

Mr.  HENDRICKS,  The  motion  which  I 
made  is  that  the  attorney  for  the  President  be 
allowed  to  read  so  much  of  the  letter  as  will 
show  its  date  and  the  place  at  which  it  was 
written. 

The  CHIEF  JUSTICE.  Senators,  the  ques- 
tion is  on  the  motion  of  the  Senator  from  In- 

Tbe  motion  was  agreed  to. 

Mr.  NELSON.  The  first  letter  to  which  I 
alluded  is  a  letter  bearing  date  March  9,  1868, 
addressed  by  Benjamin  F?  Butler  to  "  Colonel 
J.  W.  Shaffer,  Washington,  Diatrict  of  Colum- 

Mr.  JOHNSON.  Dpea  that  purport  to  be 
an  original  letter  or  a  copy? 

Mr.  NELSON.  I  understand  it  to  purport 
to  be  an  original  letter.  My  understanding 
ia  that  this  is  the  genuine  signature  of  Benja- 
MiM  F.  BuiLBR,  and  these  are  the  genuine  and 
original  signatures  of  JoHK  A.  Loqajt  and  J. 
A.  GiBFiELB.  I  am  not  acquainted  with  the 
handwriting  of  the  gentlemen,  but  only  speak 
from  information.  If  the  Senate  would  allow 
me  to  read  this  letter,  it  is  a  very  short  one ; 


Mr.  Manager  BUTLER.  I  have  no  objec- 
tion if  you  allow  me  to  reply  to  it. 

Mr.  HOWE.     I  must  object. 

Mr,  HOWARD.  I  object  to  the  reading  of 
the  letter. 

The  CHIEF  JUSTICE.  It  cannot  be  read 
under  the  order  which  has  been  made. 

Mr.  NELSON.  The  fact  to  which  I  desire 
to  call  the  attention  of  the  Senate,  and  it  is  ne- 
cessary for  me  to  do  so,  is,  that  this  letter,  in  the 
caption  bears  date,  as  I  have  shown,  on  the  0th 
of  March,  1868.  It  is  signed  here  "Benjamin 
F.  BuTLEB."  Below  the  signature  of  Besja- 
MiN  F.  BcTLER  are  the  words,  "I  concnr  in 
the  opinion  above  expressed  by  General  But- 
ler," signed  "  John  A.  Looas."  Below  that 
are  the  words  "And  I,"  signed  "  J.  A.  Gar- 
field." There  ia  no  other  date  in  that  letter 
from  beginning  to  end  except  the  9th  of  March, 
1868. 

Mr.  JOHNSON.  Will  the  counsel  permit 
me  to  ask  whether  the  handwriting  in  which 
the  date  is  written  ia  the  aame  apparently  in 
which  the  letter  is? 

Mr.  NELSON,  The  handwriting  in  which 
the  date  ia  written  is  precisely  the  same  hand- 
writing as  the  address  and  body  of  the  letter  j 
butthe  signature  to  the  letter,  as  I  take  it,  is  in  a 
different  handwriting  from  the  body  of  the  letter. 

On  the  lOth  of  March,  1868,  Mr.  Chauncey 
F.  Black  addressed  a  letter  to  the  President 
stating  that  he  inclosed  a  copy  of  the  letter  to 
which  I  have  just  adverted;  and  in  order  that 
the  Senate  may  understana  that,  you  will  ob- 
serve that  the  copy  is,  as  I  believe,  identical 
with  the  original  letter  which  I  have  just 
produced 

Mr.  HOWE,     Mr.  President 

The  CHIEF  JUSTICE.  The  gentleman 
will  confine  himself  exclusively  to  the  dates. 

Mr.  NELSON.  Altogether  to  the  dates ; 
but  I  cannot,  if  your  Honor  please,  explain 
this  thing  about  the  dates  without  this  refer- 
ence, as  the  Senate  will  see.  I  am  not  trying 
to  make  an  argument ;  I  do  not  intend  to  vio- 
late any  rule  of  the  Senate  knowingly;  and 
your  Honor  will  see  in  a  moment  that  I  am 
not  trying  to  make  an  argument. 

Mr.  HENDRICKS.'  Mr.  President,  my 
motion  was  Ibat  the  attorney  be  allowed  to 
read  so  much  of  the  letter  aa  would  show  the 
date.  I  think-  that  is  all  that  it  is  important 
for  the  Senate  to  know  in  thia  personal  ex- 
planation, and  I  object  to  an  explanation  in 
regard  to  the  letter  going  further  except  so  far 
as  it  is  in  direct  response  to  the  points  made 
against  him. 

Mr.  NELSON.  If  the  honorable  Senate 
and  the  Chief  Juatice  will  allow  me  to  aay  a 
word  there,  I  cannot  explain  about  the  date  of 
this  copy  unless  I  tell  you  the  difference  be- 
tween thia  paper  and  the  other  paper  which  I 
have  read.    It  is  impossible  for  me  to  explain . 
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the  date  othenrise.  All  I  can  say  is  that  this 
copy  bears  the  same  date  ss  the  original,  and 
has  the  additional  signatures  of  Mr.  Koontz, 
J.  K.  MOORHBAD,  Thadueus  Stetbns,  J.  G. 
Bi.AiNB,  and  John  A.  BingBam;  and  that  there 
is  no  other  date  to  this  letter  except  the  date 
in  the  caption  of  the  letter.  That  is  the  only 
explanation  I  can  make.  You  will  see  that 
the  copy  is  precisely  like  the  original  down  to 
the  words.  "Andl,  J.  A.  GAariELn,"  Then 
come  in  this  letter,  which  aa  to  these  names  ia 
an  original,  the  words  "I  concur.  W.  H. 
KooNTz;"  followed  by  the  names  "J.  K, 
MooBHEAD,THAnDEna  Steveks,  J.  G,  Blaine," 
aiid  "  JoHJf  A.  BlNGSiM  ;"  and  in  that  paper, 
fcoro  beginning  to  end,  there  is  no  date  but  the 
9lh  ofMarch.  That  is  the  explanation  I  have 
to  make. 

The  CHIEF  JUSTICE.  The  counsel  for 
the  President  will  please  proceed  with  the 
argument  in  defense. 

Mr.  CAMERON.  Before  the  counsel  pro- 
ceeds I  desire  to  submit  an  order. 

The  CHIEF  JUSTICE,  The  Secretary  will 
read  the  order  proposed  by  the  Senator  from 
Pennsylvania. 

The  Chief  Clerk  read  the  order,  as  follows; 


the  President  and  of  tha  Manwters  ontnepflflof  the 

Mr.  JOHNSON.     I  object. 

The  CHIEF  JUSTICE.  The  present  con- 
aidecatiou  being  objected  to,  the  order  will  lie 
upon  the  table. 

Mr.  Manager  BUTLER.  Shall  these  papers, 
Mr.  President,  which  hai'e  been  read beplaced 
npon  the  records  of  the  court  now,  so  that  we 
can  get  at  them?    The  originals  I  desire. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  unable  to  answer  that  question.  He  takes 
it  for  granted  that  the  counsel  will  submit 
them  to  the  honorable  Managers. 

Mr.  Manager  BUTLER.  1  beg  your  pardon. 
Tfaey  were  only  suhmitted  under  insult. 

Mr.  NELSON.  Ail  Ideeired  to  do  was  this : 
the  honorable  gentleman  asked  me  to  submit 
the  letters  to  them.  I  said  I  would  most  as- 
suredly let  them  hase  them  if  he  would  return 
the  origiaals  ;  and  1  would  hand  the  letters 
and  copies  to  them.'  The  gentleman  caq  take 
them  with  the  anderstanding  that  he  returns 

The  CHIEF  JUSTICE.  There  can  be  no 
further  discussion  of  this  matter  exc^t  with 
the  consent  of  the  Senate. 

Mr.  NELSON.  Therearethe  letters,  [send- 
ing the  papers  to  Mr.  Manager  Bhti.eb.] 

Mr.  Manager  BUTLER.  No,  sir ;  let  them 
go  on  the  files. 

Mr.  NELSON,  1  will  deposit  them  with  the 
Secretary  for  thepresent. 

Mr.  Manager  BUTLER.     Let  them  go 
the  files. 

[The  papers  were  handed  to  the  Secretary.] 


Mr.  EVARTS.  Mr.  Chief  Justice  and  Sen- 
ators, if  indeed  we  have  arrived  at  a  settled 
conclusion  that  this  is  a  court,  that  it  is  gov- 
erned by  tie  law,  that  it  is  to  confine  its  at- 
tention to  the  facts  applicable  to  the  law,  and 
regard  the  sole  evidence  of  those  facts  to  be 
embraced  within  the  testimony  of  witnesses 
or  documents  produced  in  court,  we  have 
made  great  progress  in  separating,  at  least, 
from  your  further  consideration  much  that 
has  been  impressed  upon  your  attention  here- 

If  the  idea  of  power  and  will  is  driven  from 
thiBassembly,if  the  President ishereno  longer 
exposed  to  attacks  npon  the  same  principle  on 
which  men  claim  to  hunt  the  lion  and  harpoon 
■the  whale,  then,  indeed,  much  that  has  been 
said  by  the  honorable  Managers,  and  much  that 
is  urged  upon  your  attention  from  so  many 
quarters,  falls  harmless  in  your  midst.  It 
cannot  be  said  of  this  Senate,  fertw  nameria 
leges  aolutis,  that  it  is  carried  by  numbers 
unrestrained  by  law.  On  the  contrary,  right 
here  is  might  and  power  j  and,  as  its  servants 
and  in  its  investigatioif  and  pursuit,  your  sole 
duty  ia  exhausted.  It  follows  from  this  that 
the  President  is  to  be  tried  npon  the  charges 
which  are  produced  here,  and  not  upon  com- 
mon fame,  and,  least  of  all,  is  be  to  be  charged 
in  your  judgment,  as  he  baa  been  inyeighed 
against  hour  aller  hour  in  argument,  upon 
charges  which  the  impeaching  authority  of  the 
House  of  Representatives  deliberately  threw 
out  as  unworthy  of  impeachment  and  unsuit- 
able for  trial.  We,  at  least,  when  we  have  an 
indictment  brought  into  court  and  another  in- 
dictment ignored  and  thrown  out  are  to  be 
tried  upon  the  former  and  not  upon  the  latter. 
And,  if  on  the  9th  of  December,  of  the  last 
year,  the  House  of  Bepresentatives,  with  whom, 
by  the  Constitution,  rests  the  sole  impeaching 
power  under  this  Government,  hy  a  vote  of 
one  hundred  and  seven  to  fifty-seven,  threw 
out  all  the  topics  that  fill  up  the  declamatory 
addressee  of  the  learned  Managers,  it  is  enough 
for  me  to  say,  that  for  reasons  satisfactory  to 
that  authority,  the  House  of  Representatives, 
that  bill  was  thrown  out  and  those  charges  were 
withheld. 

So,  too,  if  it  bo  a  trial  on  public  prosecu- 
tion,  and  with  the  ends  of  public  justice  alone 
in  view,  the  ordinary  rule  of  restraint  of  the 
conduct  of  the  prosecuting  authorities  applies 
here;  and  I  do  not  hesitate  to  say  that  this 
trial — to  he,  in  our  annals,  the  most  conspicu- 
ous that  our  history  will  present;  to  be  scruti- 
nized hy  more  professional  eyes,  by  the  atten- 
tion of  more  scholars  at  home  and  abroad ;  to 
be  preseri'ed  in  more  libraries;  to  be  judged 
of  as  a  national  trait,  a  national  scale,  a  na- 
tional criterion  forever — presents  an  unexam- 
pled spectacle  of  a  prosecution  that'  over- 
reaches judgment  from'the  very  beginning  and 
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iuvcigbs  and  selects  aad  impugna  and  op- 
presatB  ns  if  already  convicted,  at  every  stage, 
Ihe  victim  they  pursue.  TJie  duty,  the  con- 
straint upon  a  prosecuting  authority  under  a 
gOTernment  of  law  pursuing  only  the  public 
justice  is  scarcely  less  strict  and  severe  tban 
thut  wliich  rests  upon  the  judge  himself.  To 
select  evidence,  having  possession  of  better; 
Co  exclude  evidence,  Kuoning  that  it  bears 
upon  the  inquiry;  to  restrict  evidence,  know- 
ing that  the  held  is  thus  closed  against  the  true 
point  of  justice,  is  no  part  of  a  prosecuting 
authority's  duty  or  power.  Whatever  may  be 
pefniitted  in  the  private  contests  of  tJie  forum, 
in  the  zeal  of  contending  lawyers  for  con- 
tending clients,  there  is  no  such  authority,  no 
Buch  duty,  no  sucb  permission  by  our  laws  in 
a  public  prosecution.  Much  less,  when  the 
proofs  have  been  thus  kept  narrow,  when  the 
charges  are  thus  precise  and  technical,  is  it 

f permissible  for  a  prosecuting  authority  to  en- 
arge  the  area  of  declamation  and  invective. 
Much  less  is  it  suitable  for  a  public  prosecu- 
tion to  inspire  in  the  minds  of  the  court  preju- 
dice and  extravagance  of  jurisdiction  beyond 
the  poinis  properly  submitted. 

It  has  usually  been  supposed  that  upon  actual 
trials  involving  serious  •consequences  forensic 
discussion  was  the  true  method  of  dealing  with 
the  subject,  and  we  lawyers  appearing  for  the 
President  being,  as  Mr.  Manager  BonrwELi, 
has  been  polite  enough  to  say,  "attorneys 
whose  practice  of  the  law  has  sharpened  but 
not  enlai^ed  their  intellects,"  have  confined 
ourselves  to  that  method  of  forensic  discussion. 
But  we  have  learned  here  that  there  is  another 
method  of  forensic  controversy  which  may  be 
called  the  method  of  concussion.  I  nnder- 
stand  the  method  of  concussion  to  be  to  make 
a  violent,  noisy,  and  explosive  demonstration 
in  the  vicinity  of  the  object  of  attack,  whereas 
the  method  of  discussion  is  to  penetrate  the 
position  and  if  successful  to  capture  it.  The 
Chinese  method  of  warfare  is  the  method  of 
concussion,  and  consists  of  a  great  braying 
of  trumpets,  sounding  of  gongs,  shouts,  and 
shrieks  in  the  neighborhood  of  the  opposing 
force,  which  rolled  away  and  the  air  clear 
and  calm  again  the  efiect  is  to  be  watched 
for.  But  it  has  been  reserved  for  us  in  our 
,  modern  warfare,  as  illustrated  during  the 
rebellion,  to  present  a  more  singular  and 
notable  instance  of  the  method  of  warfare  by 
concussion  than  has  ever  been  known  before, 
A  fort  impregnable  by  the  method  of  discus- 
sion, that  IS,  penetrating  and  capturing  it,  has 
been  on  the  largest  scale  attempted  by  the 
method  of  concussion,  and  some  two  hundred 
and  fifty  tons  of  gunpowder  in  a  hulk  moored 
near  the  stonewalls  of  the  fort  has  been  made 
tiie  means  and  the  occasion  of  this  vast  experi- 
ment. Unsatisfied  with  that  trial  and  its  result 
the  honorable  Manager  who  opened  this  case 
[Mr.  BiiTI.bb]  seems  to  have  repeated  the  ex- 
periment in  the  vicinity  of  the  Senate.  [Laugh- 
ter.]   The  air  was  tilled  with  epithets,  the 


dome  shook  with  invective.  Wretchedness  and 
misery  and  suffering  and  blood,  not  included 
within  the  record,  were  made  the  means  of  this 
explosive  mixture.  And  here  we  are  surviving 
the  concussion,  and  after  all  reduced  to  the 
humble  and  homely  method  of  discussion  which 
belongs  to  "  attorneys  whose  intellects  have 


In  approaching,  then,  the  consideration  of 
what  constitutes  impeachable  offenses,  within 
the  true  method  and  duty  of  that  solemn  and 
unusual  procedure  and  within  the  Constitution, 
we  see  why  it  was  that  the  effort  was  to  make 
this  au  inquisition  of  office  instead  of  a  trial  of 
personal  and  constitutional  guilt;  forif  it  isan 
inquest  of  office  "crowner'squestlaw"  will  do 
throughout  for  us,  instead  of  the  more  solemn 
precedents  and  the  more  dignified  authorities 
and  duties  which  belong  to  solemn  trial.  Mr. 
Manager  Bctleb  has  given  us  a  very  thorough 
and  well-considered  suggestion  of  what  consti- 
tutes an  impeachable  ofiense.  Let  me  ask  your 
attention  to  it ;  and  every  one  of  these  words 
is  underscored  by  the  honorable  Manager : 
"  We  define,  therefore,  an  imi>eaohable  high  orimo 

quenoes  aubveraive  of  some  fundamental  or  eaeential 
principle  of  frovernment,  or  hiichl;  prejudicial  to  the 
public  interBBt.sDd  this  mayconsist  of  a  violation  of 
the  Coastitatiou.  of  law,  of  an  official  oath,  or  of 
dutv,  hs  an  act  committed  or  omitted,  or.  without 
violtttinBapositivelaw.bytheabusBofdiacrolionary 

See  what  large  elements  are  included  in  this, 
the  Manager's  definition!  It  must  be  "sub- 
versive of  some  fundamental  or  essential  prin- 
ciple of  government,  "  "  highly  prejudicial  to 
the  pubhc  interest,  "«nd  must  proceed  "from 
improper  motives''  and  for  an  "  improper  pur- 
pose. That  was  intended,  in  the  generality 
of  its  terms,  to  avoid  the  necessity  of  actual 

regard  everything  that  is  needed  to  lift  the 
peccability  of  these  technical  ott'enses  of  mere 
statutory  infraction  out  of  the  region  of  im- 
peachable offense.  It  is  not  that  you  may 
accuse  of  a  definite  and  formal  crime,  and  then 
have  outside  of  your  indictment,  not  covered 
by  charge  or  admitted  for  proof  or  counter- 
vailing proof,  large  accusations  that  touch  these 
general  subjects,  but  that  the  act  under  inquiry, 
charged  and  proved  or  refuted  by  proof,  must 
be  of  itself  such  as,  within  its  terms  and  reg- 
ular and  natural  consequence,  thus  touches 
vital  interests  or  fundamental  principles. 
The  fallacy  of  these  general  qualifying  terms  is 
in  making  them  the  substance  of  the  crime  in- 
stead of  the  conditions  of  impeacbabillty.  Yon 
must  have  the  crime  definite  under  law  and 
Constitution,  and  even  thea  it  is  not  impeach- 
able unless  you  afi'ect  it  with  some  of  the  pub- 
lic and  general  and  important  qualities  thatare 
indicated  in  this  definition  of  the  learned  and 
honorable  Manager. 

We  may  look,  perhaps,  at  the  statement 
made  by  tlie  Managers  oi  the  House  of  Bepre- 


,  Google 


713 


1  this  subject  of  what  constitates 
an  irDpeachable  ofieose  in  tlie  trial  of  Judge 
Peck,  Mr.  Buchanan,  of  Pennsylvania,  chair- 
man of  ihe  managers,  being  the  speaker: 


^b"fMe  the 

is  they  have  to  try.    The  C< 


iT    Thiaiaaprc 

s  attention.     I 

ightly  _unde» 


cinioScetobe  'duriuggoodbehiivlor.'   Official  mis- 

oSce.  But  trheu  ne  su  this  ire  have  adranced  only 
aamall  distance.  Another  question  meets  ns.  What 
is  misbehavior  in  offiee  ?  In  snsw bt  to  this  question, 
and  without  pretending  to  furnish  a  definition,  I 

ent  haa  violated  theConatitution  or  some  lin own  law 
of  the  land.  This.  I  think,  was  the  principle  fairly 
-^  -  trial  of 


of  ii 


iment  againat 


IVioZ, 

That  crime,  in  the  aenae  of  substantial  guilti- 
nesa,  personal  deiinq^uenej,  moral  opprobrions 
blame,  is  incluited  even  under  the  largest  and 
most  liberal  accusation  that  was  eapoused  and 
defended  by  the  managers  in  Hastings's  im- 
peachment, ig  to  be  gathered  from  one  of  the 
many  splendid  passages  of  Burke'i 
in  that  canse : 

"As  to  the  crime  which  weehargeiife 
ered  w"  -'■-■  " '-  =' ■ 


the  bar  are suhstantial  Crimea ;  that  they  are  no  errors 

blf  fall  into;  which  may  even  produce  very  pemi- 
oious  effects,  without  being,  in  fact,  great  offenaea. 
The  Commons  are  too  liberal  not  to  allow  for  the 
dilScultiea  of  a  great  and  acdnona  public  situation. 
They  know  too  well  the  domiaeerine  necessities 
whiehfrequentlyooGurin  all  great  affairs.  Tbe^know 
the  exigence  of  a  pressing  oceasion  nhioh  in  It9  nre- 
cipitate  career  bears  every  thin^dc 


ngdownbf 
idtorecol 


T  that  calm  judgmei 
d.    We  know,  as  we  a 


rapnc^  cy,  pnue,  indo  jence,  leruui  iji.uBaunBry.uiueiLy, 
malignity  of  temper^  in  short,  in  notbiug  that  does 


,    Ifw 


t  plan 


those  vices  which  the  heart  of  man  is  madetoabhoi 

diet,  we  desire  no  longer  to  be  heard  on  Uiisooousioi 
Let  everything  that  can  be  pleaded  on  the  eroun 
of  surprise  or  error  upon  those  grounds  be  pleade 
with  saccess;  we  give  up  the  whole  of  those  tjredic 


.    Wei 


with  nothini 


forethought.  We  charge  h 
did  not  commit  upon  aeliboiii.i.iuu ;  luai.  uo  uiu  m. 
oammit  against  advice,  supplicatioui  and  remon 
gtrance  that  he  did  not  eomm it  against  the  direc 
command  uf  lawful  authority;  that  he  did  not  com 
mitafler  reproof  and  reprimand,  the  reproof  and  rep 
rimaud  of  tbose  who  are  aatharii«d  by  the  laws  t 


id  him.  TbeorimesofMr.Has- 
only  in  themselves,  but  aggra- 
ea  of  contumacy.  They  were 
irma,  butngainet  those  eternal 
are  our  rule  and  our  birth righL 


bnt  in  reality,  in  substance  ana  eneoi,  niga  onmes 
and  high  miBdemeanors."-£ai-J:e'.  Works,  vol.  7,  pp. 
13,14. 

And  so  the  articles  charged  them,  not  leav- 
ing it  to  the  declamation  or  invention  of  the 
orators  of  that  great  occasion.  I  need  not 
insist,  in  repetition  of  the  ver;  definite,  concise, 
and  I  must  think  effective  argument  of  the 
learned  counsel  who  opened  this  case  for  the 
respondent,  [Mr.  Curtis,]  upon  the  strict  con- 
stitntional  necessity,  under  the  clanse  pro- 
hibiting ex  post  facto  lawa,  and  under  the  clause 
prohibiting  bills  of  attainder,  and  under  the 
clauses  that  fix  the  trial  as  for  crime  in  the 
Constitution  under  the  designation  ia  the 
articles  of  enumeration  of  "treason"  and 
"bribery"  alone,  the  highest  great  crimes 
against  tlie  State  that  can  be  imagined,  that 
you  should  have  here  what  is  crime  against  the 
Constitution  and  crime  against  the  law,  and 
then  that  it  should  have  those  public  propor- 
tions.that  are  indicated  in  the  definition  of  the 
opening  Manager,  and  those  traits  of  freedom 
from  error  and  mistake  and  doubt  and  diffi- 
culty which  belong,  in  the  language  of  Mr. 
Burke,  to  anardnous  public  station.  And  then 
jou  will  perceive  that  under  these  necessary 
conditions  either  this  judgment  must  be  arrived 
at,  that  there  is  no  impeachable  offense  here 
which  covers  and  carries  with  it  these  con- 
ditions, or  else  that  the  evidence  offered  on  the 
part  oftherespondentthat  was  to  negative,  that 
was  to  countervail,  that  was  to  reduce,  that 
was  to  refnte  all  these  qualifications  should 
have  been  admitted;  and  when  a  court  like 
this  has  eicluded  the  whole  range  of  evidence 
relating  to  the  public  character  of  the  accused 
and  the  difficulties  of  an  arduous  public  situa- 
tion, it  must  have  determined  that  the  crimes 
charged  do  not  partake  of  that  quality,  or  else 
it  would  have  required  them  to  have  been 
affirmatively  supported  by  proofs  giving  those 
qualifications,  and  permitted  them  to  be  re- 
duced by  countervauing  evidence.  And  when 
a  court  sits  only  for  a  special  trial,  when  its 
proceedings  are  incapable  of  review,  when 
neither  its  law  nor  its  fact  can  be  dissected, 
even  by  reconaideration  within  its  own  tribunal, 
the  necessary  consequence  is  that,  when  you 
come  to  make  up  jour  judgment,  either  vou 
must  take  as  for  granted  ail  that  we'  offeree  to 
prove,  all  that  can  fairly  be  embraced  as  to 
come  in,  in  form,  in  substance,  in  color,  and 
iu  fact,  by  the  actual  production  of  such  proof, 
so  that  your  judgment  may  thus  proceed ;  or 
else  it  is  your  duty  before  you  reach  the  irre- 
vocable step  of  judgment  and  sentence  to  re- 
sume the  trial  and  call  in  the  rejected  evidence. 
1  Huhrait  it  to  ^ou  that  a  court  wilhout  review, 
without  new  trial,  without  exception,  and  with- 
out passible  correction  of  errors,  must  deal 
.  with  evidence  in  this  spirit  and  upon  this  rule. 
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And  unless  ;ou  arrive,  as  I  suppose  yo\x  mast, 
at  the  CDncl-ueion  tliot  the  dimensions  of  tliis 
tiifil  relate  Ui  the  foitnal,  technical  inlractiou 
of  the  slnLiilc  law  that  has  been  addaced  iu 
evidence  hern,  it  will  be  your  duty  to  reopen 
your  doors,  call  the  respondent  again  before 
you,  and  go  into  the  field  of  inquiry  that  has 
been  touched  in  declamation,  but  has  not  been 
permitted  in  proof. 

But,  Mr.  Chief  Justice  and  Senators,  there 
is  no  bettflr  mode  of  determining  whether  a 
crime  accorded  to  a  particular  jurisdiction 
and  embraced  within  a  particular  prohibition 
is  to  be  a  high  ciime  and  misdemeanor,  and 
vhat  a  high  crime  and  misdemeanor  means, 
and  what  the  lowest  level  and  tbe  narrowest 
limit  of  its  magnitude  and  of  its  height  must 
be,  than  to  look  at  its  punishment.  Epithets, 
newly- in  vented  epithets,  used  in  laws  do  not 
alter  the  substance  of  things.  Your  l^sla- 
lion  of  the  M  of  March,  1867,  introducing  into 
a  statute  taw  the  qualifying  word  "  high,"  ap- 
plied to  a  misdemeanor,  is  its  first  appearance 
in  the  statute  law  of  this  country  or  of  the 
parent  country  from  whom  we  draw  our  juris- 
prudence. Itmeansnothingto alawyer.  There 
IS  in  the  conspiracy  act  of  1861  the  same  intro- 
doction  of  the  word  ' '  high' '  as  applied  to  the 
body  of  the  offense  there  called  "  a  crime."  A 
"high  crime"  it  is  called  in  this  little  con- 
spiracy act  of  1861,  and  there  in  the  one  in- 
stance and  here  in  the  other  an  epithet  is 
tiirown  into  an  act  of  Congress.  But,  Mr. 
Chief  Justice  and  Senators,  when  the  legisla- 
tive authority  in  it^  scale  of  punishment  makes 
it,  as  the  common  sense  of  mankind  considers, 
great  in  its  penalty,  terrible  in  its  consequences, 
tiiat  is  a  legislative  statement  of  what  tne  qual- 
ity of  the  crime  is.  When  yon  put  into  a  stat- 
ute that  the  offense  shall  be  punished  by  death 
yoQ  need  no  epithet  to  show  that  that  h  a 
great,  a  heinous  crime ;  and  when  the  framers 
of  &is  Constitution  put  into  it,  as  the  necessary 
result  of  the  trial  of  the  President  of  the  Uni- 
ted States  and  his  conviction,  that  his  punish- 
ment should  be  deprivation  of  office,  and  that 
^e  public  should  suffer  the  necessity  of  a  new 
election,  that  showed  you  what  they  meant  by 
"iigh  crime  or  misdemeanor," 

I  know  that  sofl  words  have  been  used  by 
.every  Manager  hereon  the  subject  of  the  mercy 
of  our  Constitution  and  the  smallness  of  the 
punishment,  that  it  does  not  touch  life,  limb, 
or  property.  Is  that  the  sum  of  penalties  7  Is 
that  the  measure  of  oppression  of  punishment  1 
Why,  yoa  might  as  well  say  that  when  the 
mother  feels  for  the  first  time  her  new-born 
in&nt's  hreath,  and  it  is  snatched  from  her 
and  destroyed  before  her  eyes,  she  has  not 
been  deprived  of  life,  liberty,  or  property.  In 
a  Republic,  where  public  spirit  is  the  life  and 
where  public  virtue  is  the  glory  of  the  State, 
and  in  the  presence  of  public  men  possei 
great  public  talents,  high  public  passions, 
ambitions,  made  up,  as  this  body  is,  of 
sprung,  man;  of  tJiem,  &oin  the  ordiDuy 


dition  of  American  life,  and  by  Ihe  force  of 
their  native  talents  and  by  the  high  qualities 
of  endurance  and  devotion  to  the  public  ser- 
vice, who  have  lifted  themselves  into  this  emi- 
nent position,  if  not  the  envy  the  admiration 
of  all  their  countrymen,  it  is  gravely  proposed 
to  yon,  some  of  whom  from  this  elevated  posi- 
tion do  not  disdain  to  look  upon  the  Presi- 
dency of  the  United  States  as  still  a  higher,  a 
nobler,  a  greater  office,  if  not  of  pride  yet  of 
duty,  that  you  shall  feel  and  say  that  it  is  a 
little  thing  to  take  a  President  from  his  public 
station  and  strike  him  to  the  ground,  branded 
with  high  crime  and  misdemeanor,  to  be  a 
byword  and  reproach  through  the  long  gauntlet 
of  history  forever  and  forever.  In  the  great 
hall  of  Venice,  where  long  rows  of  doges  cover 
with  their  portraits  the  walls,  the  one  erased, 
the  one  defeatured  canvas  attracts  to  it  every 
eye ;  and  one  who  has  shown  his  devotion  to 
the  public  service  from  the  earliest  beginning, 
and  yon  who  have  attended  in  equal  steps  that 
game  ascent  upward,  and  now,  in  the  very 
height  and  fiight  of  your  ambition,  fee!  yonr 

Jinions  scorched  and  the  firm  aockets  of  yonr 
ight  melted  under  this  horrid  blaze  of  im- 
peachment, are  to  be  told,  as  you  sink  forever, 
not  into  a  pool  of  oblivion  but  of  infamy,  and 
as  yon  carry  with  you  to  yonr  posterity  to  the 
latest  generation  this  infamy,  that  it'is  atrifiing 
matter,  and  does  not  touch  life,  liberty,  or 
property!  If  these  are  the  estimates  of  public 
character,  of  public  fame,  and  of  public  dis- 
grace by  vfhich  you,  the  leaders  of  this  coun- 
try, the  most  honored  men  in  it,  are  to  record 
your  estimate  of  the  public  spirit  and  of  thd 
public  virtue  of  the  American  State,  yoa  have 
indeed  written  for  the  youth  of  this  country 
the  solemn  lesson  that  it  is  dust  and  ashes. 

Now,  what  escape  is  there  from  this  con- 
clusion, in  every  true  estimate  of  the  character 
of  this  procedure  and  of  the  result  that  yoa 
seek  to  fasten  upon  this  President  if  justice 
requires  it,  to  say  that  it  is  trifling  and  trivial 
and  that  formal  and  technical  crime  may  lead 
to  it?  Do  the  people  of  this  country  expect  to 
be  called  to  a  presidential  election  in  the  mid- 
dle of  a  term,  altering  the  whole  calendar,  it 
may  be,  of  the  Government,  because  there  ha* 
been  an  infraction  of  a  penal  statute  carrying 
no  consequences  beyond?  It  is  accideniiJ,  to 
be  sure,  that  the  enforced  and  irregular  election 
that  may  follow  upon  your  sentence  at  this  time 
concurs  with  the  usual  period  of  the  quadren- 
nial election ;  but  it  it  is  merely  accidental. 
And  yet  these.  Senators,  are  gravely  proposed 
to  you  as  trivial  results  that  are  to  follow  from 
a  judgment  on  an  accusation  of  the  character 
and  of  the  quality  that  I  have  stated  in  fact,  as 
compared  with  the  quality  and  the  character 
that  it  should  bear  in  truth. 

In  reference  to  this  criminality  of  the  infrac- 
tion of  the  statute,  which  in  the  general  re- 
marks that  I  am  making  you  will  see  furnishes 
the  prinivpat  basis  of  charge  that  I  am  regard- 
ing, we  may  see  Irom  Uie  statute  itself  what  the 
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be,  and  then  you  will  eee  that  that  infraction, 
if  it  occurred,  and  if  it  were  against  the  law  and 
punishable  by  the  law  under  the  ordiHary 
methods  and  procedures  of  our  common  courts 
of  justice,  furnishes  not  only  no  vindication  of, 
but  no  support  to,  the  notion  that  upon  it  can 
be  ingralled  the  accusation  of  impeachment, 
the  accusation  of  criminality  that  is  impeach- 
able, any  more  than  any  other  topic  of  com- 
paratively limited  and  tnvial  interest  and  con- 
cern.' The  provision  is  not  that  there  must  be 
a  uecessary  penalty  of  gravity,  but  that  under 
lie  scale  of  imprisonment  and  fine  the  only 
limit  is  that  it  shall  not  exceed  $10,000  of 
pecuniary  liability  and  five  jeara  of  imprison- 
ment. Six  cents  fine,  one  day's  imprisonment, 
according  to  the  nature  of  the  offense,  within 
the  discretion  of  the  court,  may  satisfy  the 
public  justice  under  indictment  in  regard  to  this 
offense  which  is  claimed  as  the  footing  and 
front  of  the  President's  fault. 


Senator  from  Massachusetts,  [Mr.  Sumner,] 
in  the  course  of  the  discussion  of  this  section 
of  the  bill,  having  suggested  that  it  would  be 
well,  at  least,  to  nave  a  moderate  minimnm 
of  punishment  that  would  secure  something 
like  substance  necessarily  in  the  penal  inflic- 
tion and  having  su^ested  $1,000  or  $500  as 
tiie  lower  limit,  basing  upon  this  wise  intima- 
tion that  some  time  or  other  there  might  be  a 
trial  under  this  section  before  a  court  that  had 
apolitical  bias  and  the  judge  might  let  the  man 
OS  without  any  substantial  punishment,  he  was 
met  by  the  honorable  Senator  from  Vermont 
[Mr.  EnsmiDsl  and  the  honorable  Senator 
from  Oregon,  [Mr.  Williamb,]  who  seemed 
to  have  the  conduct  of  the  bill,  at  least  in  re- 
spect to  these  particular  provisions,  in  the  way 
tio  which  I  will  attract  your  attention.  Hr. 
SuMNEB  said; 

loal  opinion 


"Shall  w 


bench. n 


__.  ..  oertain  dagree  of  puuiah- 

Mr.  Edmuhvs  defended  ths  unlimited  dis- 
cretion of  punishment. 

Mr.  Wu<MiMS  said : 

"I  concur  in  the  views  expressed  by  the  Sanatj^ 
tVom'Vermont,  for  the  reaaon.  In  the  Sitt  place,  that 
thisisar— ■"- •■  <-'•-'- ■>  '"■- 

rather  a 


■e  should  b 


i  I  thlnt  that  la  auch 


]Othe 


So  much  for  indictment;  so  much  for  the 
wise  reasons  of  onr  legislators  ;  and  then,  that 
being  the  measure  and  the  reason,  there  is 
clamped  upon  this  a  necessary,  an  inevitable, 
an  inexorable  result  that  is  to  bring  these  vast 
consequences  to  the  State  and  to  the  respond- 
ent. But  even  then  you  do  not  know  or  un- 
derstand the  full  measare  of  discretion,  unless 


yon  attend  to  the  ftct  that  such  formal,  techni- 
cal crimes  when  made  the  sabjeet  of  convic- 
tion and  of  sentence  in  obedience  to  the  law 
are,  under  a  principle  of  onr  Constitution  and 
of  every  other  just,  I  will  not  say  merciful. 
Government  in  the  world,  made  subjects  of 
pardon ;  bat  under  this  process  of  impeach- 
ment, with  but  one  jinnishment,  and  that  th« 
highest  in  the  public  fame  and  character  of 
men  that  is  known  or  that  can  be  coneeiTed, 
we  have  this  further,  this  terrible  additional 
quality,  that  ths  punishment  is  immitigablei 
immutable,  irreversible,  unpardonable,  and  no 
power  whatever  can  lighten  or  relieve  the  load 
with  which  an  impeached  and  convicted  public 
servant  goes  forth  from  your  Chambers  in  tt 
just  exercise  of  this  power  of  impeachment 
with  a  punishment  heavier  than  he  can  bebr. 

And  now,  what  answer  is  there  to  this  but 
an  answer  that  will  take  a  load  of  punishment 
and  of  infamy  from  him  and  place  it  some- 
where else?  Trae  it  is  that  if  he  be  unjustly 
convicted,  if  he  be  convicted  for  technical  ana 
formal  fanlla,  then  the  judgment  of  the  great 
nation,  of  intelli^t  and  independent  men, 
stamps  upon  his  judges  the  consequences  that 
they  have  failed  to  inflict  upon  the  victim,  of 
their  power.  Then  it  is  that  the  maxim  it 
innoeens  damnatar,  judex  bis  damnatur  finds 
its  realiza^on  in  the  terrors  of  public  opinion 
and  the  recorded  truths  of  history. 

I  have  introduced  these  consideraitions  sim- 
ply to  show  you  that  these  notions  that  if  yon 
can  prove  that  a  man  has  stumbled  over  the 
statute  it  is  essential  that  he  sbouid  bearthese 
penalties  and  these  consequences  find  no  sup- 
port in  reason,  none  inlaw,  none  in  the  Consti- 
tution, none  in  the  good  sense  of  this  high  tribo- 
nal,  none  in  the  habits  and  views  of  the  great 
people  whom  we  represent.  Indeed,  wS  should 
come  under  the  condemnation  of  the  speaker 
in  Terrence  if  we  were  to  seek  upon  this  nar- 
row, necessary  view,  as  it  is  urged,  of  lawsttcli 
consequences  as  I  have  stated:  Summum  j«S 
sospe  summa,  est  ■malitia—s.n  extremity  of  tha 
law  is  often  the  extremity  of  wickedness. 

And  nowl  am  prepared  to  consider  the  gen- 
eral traits  and  qualitiesoflJiiB offense  charged, 
and  1  shall  endeavor  to  pursue  in  the  course 
of  my  argument  a  consideration,  perbaps  not 
always  formal  nor  always  exactly  defined,  of 
three  propositions ; 

1.  That  the  alleged  infractions  of  these  penal 
statutes  are  not  in  themselves,  nor  in  any  qual- 
ity or  color  that  has  been  fastened  upon  them 
by  the  evidence  in  this   cause,  impeachabla 

2.  Having  an  application  to  the  same  con- 
clusion, that  whatever  else  there  is  attendant, 
appurtenant,  or  in  the  neighborhood  of  the 
subjects  thus  presented  to  your  consideration 
they  are  wholly  political  and  not-  the  subject 
of  jurisdiction  in  this  court  or  in  any  court, 
hut  only  in  the  great  forum  of  the  popular 
judgment,  to  be  debated  there  at  the  hustings 
and  in  the  newspapers  by  the  orators  and  tha 
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writers  to  whom  we  are  always  so  mucli  in- 
debted for  correct  and  accurate  views  on  sub- 
jects presented  for  such  determinatiou.  If  I 
shall  liave  accomplished  this  I  shall  have 
accorDplished  ererjthing.  I  shall  have  drawn 
attention  to  the  true  dimensioDa  iu  a  constitu- 
tional view  of  the  crime  alleged  even  if  it  has 
been  committed,  and  shall  have  shown  hy  a 
reflex  application  of  the  ai'gument  that  it  is 
mere  error  and  confusion,  petbapa  pardonable 
in  an  impeaching  authority,  hut  unpardonable 
in  a  court  of  judgment,  to  confound  things 
poUlJcal  with  tSings  criminal. 

And  then,  third,  1  shall  ask  your  attention 
to  the  precise  traits  and  facts  as  disclosed  in 
the  evidence  charged  in  the  articles,  and  bring 
yon,  I  think,  to  a  safe,  an  indisputable,  firm, 
and  thorough  conclusion  that  even  the  alleged 
infractions  of  penal  law  have  none  of  them,  in 
feet,  taken  place. 

Now,  let  us  look  at  this  criminality  in  the 
point  upon  which,  in  the  largest  view  of  any 
evidence  in  support  of  it  given  on  the  part  of 
the  Managers,  it  must  turn.  We  must  sep- 
arate, at  least  for  the  purpose  of  argument, 
the  innuendoes,  the  imputations,  the  aggra- 
vations that  find  their  place  only  in  the  ora- 
tory of  the  Managers,  or  only  in  your  own 
minda  as  conversant  with  tbe  political  situ- 
ation and  enlisted  zealously  in  the  rightful 
controversies  whicb  belong  to  it  as  a  political 
situation,  and  we  are  then  to  treat  tbe  subject 
in  this  method:  that  up  to  twelve  o'clock  on 
February  the  2Ist,  18G8,  the  President  was  in- 
nocent and  unimpeachable,  and  atone  o'clock 
on  the  same  day  be  was  guilty  and  impeach- 
able of  the  string  of  ofienses  that  fill  up  all  the 
articles  except  that  devoted  to  the  speeches, 
the  tenth ;  fw  whatever  he  did  was  done  then 
at  that  point  of  time,  leaving  out  the  Emory 
article,  which  relates  to  a  conversation  on  the 
morning  of  the  22d,  and  which  I  also  should 
have  excepted  from  these  observations.  What 
he  did  was  all  in  writing.  What  he  did  was 
all  public  and  official.  What  he  did  was  com- 
municated to  all  the  authorities  of  the  Govern- 
ment having  relation  to  the  subjecL  There- 
fore you  have  at  once  proposed  for  your  con- 
sideration a  fault,  not  of  personal  delinquency, 
not  of  immorality  or  turpitude,  not  one  that 
^disparages  in  the  judgment  of  mankind,  not 
one  that  degrades  or  affects  the  position  of  the 
malefactor^  it  is,  as  Mr.  Senator  Williams 
trnljsaid,  a  "new  offense,"  also,  an  offense 
"not  involving  turpitude,  and  rather  of  a 
political  character. 

Now,  too,  upon  these  proofs  the  offense  car- 
ries no  consequences  beyond  what  its  action 
indicates,  to  wit:  a  change  in  the  head  of  a 
Department.  It  is  not  a  change  of  the  De- 
partment. It  is  not  an  attempt  to  wrest  a 
Department  or  apply  an  office  against  the  law, 
contrary  to  the  regulations  of  the  Government, 
and  turn  its  power  against  the  safety  or  peace 
of  the  State ;  not  in  the  least.  Whatever  im- 
fi^natioQSmay  suggest,  whatever  inrecUve  and 


opprobrium  may  intimate,  the  fact  is  that  it 
had  no  other  object,  had  no  other  plan,  would 
have  had  no  other  consequences— I  mean  within 
the  limits  of  this  indictment  and  of  this  proof — 
than  to  substitute  for  Mr.  Stanton  some  other 
eitlaen'of  the  United  States  that  by  and  with 
the  advice  and  consent  of  the  Senate  should  be 
approved  for  that  high  place,  or  to  fill  it  until 
that  advice  and  consent  should  be  ^ven  by 
some  legal  ad  interim  holder  of  the  omce,  not 
filling  it,  but  dischargiuK  its  duties. 

If,  then,  the  removal  had  been  effected,  if 
the  effort  to  assert  a  constitutional  authority 
by  the  President  had  been  effectual,  no  pre- 
tense is  made,  or  can  be  made,  that  anything 
would  have  been  accomplisheo  that  could  be 
considered  as  a  turning  of  the  Government  or 
any  branch  of  its  service  oat  of  tbe  authority 
of  law.  Neither  did  it  in  purpose  or  conse- 
quences involve  any  change  in  the  policy  of  the 
Executive  of  the  United  States  in  the  War 
Department  or  in  its  management.  Whatever 
there  might  have  been  of  favor  or  support  in 
public  opinion,  in  political  opinion,  in  the 
wished  and  feelings  of  the  Congresses  of  the 
United  States  in  favor  of  Mr.  Stanton  for  that 
post,  and  however  well  deserved  all  that  might 
be,  Senators  cannot  refuse  to  understand  that 
that  does  not  furnish  a  reason  why  the  offense 
committedby  a  change  of  the  head  of  a  Depart- 
ment should  be  exaggerated  into  a  crime  against 
the  safety  of  the  Slate. 

But  I  think  we  may  go  further  than  that,  and 
say  that  however  great  may  have  been  the 
credit  with  the  Houses  of  Congress  and  with 
the  people  or  with  the  men  of  his  own  party 
which  Uie  Secretary  of  War,  Mr.  Stanton, 
enjoyed,  it  cannot  be  denied  that  there  was  a 
general  and  substantial  concurrence  of  feeling 
m  this  body,  among  all  the  public  men  in  the 
service  of  the  Government,  and  among  the 
citizens  in  general,  that  the  situation  disclosed 
to  public  view  andpnbliccriticismof  anantag- 
onismbetweentheheadof  aDepartmentandthe 
President  of  tbe  United  States  was  not  suitable 
to  the  public  service,  and  was  not  to  be  encour- 
aged as  a  situation  in  the  conduct  of  the  execu- 
tive government,  and  that  there  was  a  general 
opinion  among  thoughtful  and  considerate  peo- 
ple that  however  much  the  politics  of  the 
Secretary  of  War  might  be  regarded  as  better 
tiian  the  politics  of  the  President,  if  we  would 
uphold  the  frame  of  government  and  recognize 
the  ofBcial  rights  that  belong  to  the  two  posi- 
tions, it  was  a  fair  and  just  thing  for  the  Pre«- 
dent  to  expect  that  the  retirement  should  take 
place  on  the  part  of  the  Secretary  rather  than 
that  he,  the  President,  should  be  driven  to  a 
forced  resignation  himself,  or  to  the  necessity 
of  being  maimed  and  crippled  in  the  conduct 
of  the  public  service. 

It  follows  necessarily,  then,  that  the  whole 
criminality,  in  act,  in  purpose,  and  in  conse- 
quence, that  in  this  general  survey  we  can 
attach  to  the  imputed  offense,  is  a  formal  con- 
travention of  a  statute.    I  will  not  say  how 
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criminul  that  may  be.  I  will  not  say  whether 
absolute,  undeviating,  inflexible,  perfect  obe- 
dience to  every  law  of  the  land  may  not  be 
exacted  under  the  pennlty  of  death  from  every- 
body holding  pnblic  stntion.  That  is  matter 
of  judgment  for  legislators;  hut  neyeftheiesa 
the  morality,  the  policy,  the  quality  of'the 
transactioQ  cannot  be  otherwise  afiected  than 
so  lar  as  the  actual  punishments  of  the  stAtute 
are  made  applicable.  When  you  consider  that 
this  new  law,  thus  passed,  really  "reverses 
the  whole  action  of  this  Government"  in  the 
language  of  Senators  and  Representatives  who 
spoke  in  its  behalf  during  its  passage ;  that  in 
the  language  of  the  same  debaters  it  "revolu- 
tionizes the  practice  of  (he  Government;"  and 
when  you  consider  that  the  only  person  in  the 
United  States  that  this  law,  in  respect  to  re- 
moval from  office,  was  intended  or  by  its  terms 
could  affect  was  the  President  of  the  United 
States;  that  nobody  else  was  subject  to  the 
law ;  that  it  was  made  a  rule,  a  control,  a 
restraint,  a  mandate,  a  direetionto  nobody  else 
in  the  United  States  except  the  President,  just 
aa  distinctly  as  tf  it  had  said  in  its  terms,  "  If 
the  President  of  the  United  States  shall  reraove 
from  office  he  shall  be  punished  by  fine  and 
imprisonment;"  and  when  you  know  that  by 
at  least  debated  and  disputed  contests  it  was 
claimed  that  the  President  of  the  UnitedStates 
bad  the  right  to  remove,  and  that  an  inhibition 
upon  that  right  was  a  direct  assertion  of  con- 
gressional authority^  aimed  at  the  President  in 
hia  public  trust,  duty,  and  authority  of  carry- 
ing on  the  executive  government,  you  can  then 
at  once  see  that  by  a  necessary  exclusion  and 
conclusion,  however  much  the  act  may  have 
been  against  the  law  in  fact  as  on  subseq^uenC 
judgment  may  be  held  by  this  or  any  other 
court,  yet  it  was  an  act  of  that  nature,  for- 
bidden under  those  circumstances,  and  to  be 
attempted  under  those  obligations  of  duty,  if 
attempted  at  all,  which  give  it  this  quality,  and 
you  see  at  once  that  no  rhetoric,  that  no  argu- 
ment, that  no  politics  whatever  can  fix  upon 
tl^e  oCTense,  completed  or  attempted,  any  other 

Siiality  than  this :  a  violation  of  a  law,  if  it 
lall  be  so  held,  in  aufjport  of  and  in  obedience 
to  the  higher  obligation  of  the  Constitution. 
Whenever  anybody  puts  himself  io  that  posi- 
tion, nobpdy  can  make  a  crime  of  it  in  the 
moral  judgment,  in  the  judicial  determination. 
In  sentence  and  measure  of  punishment,  at 
least,  if  not  in  formal  decision  and  judgment, 
no  man  can  make  a  crime  of  it. 

We  are  treated  to  the  most  extraordinary 
view  on  the  subject  of  violating  what  is  called 
an  unconstitutional  law.  Why,  nobody  ever 
violates  an  unconstitutional  law,  because  there 
never  is  any  such  obstacle  to  a  man's  action, 
freedom,  duty,  right,  aa  an  unconstitutional 
law.  The  question  is  whether  he  violates  law, 
not  whether  he  violates  a  written  paper  pub- 
lished in  a  statute-book,  but  whetner  he  vio- 
lates law ;  and  the  first  lessons  under  a  written 
Goastitution  are  and  must  be  tbat  a  law  an- 


eonstitutionai  is  no  law  at  all.  The  learned 
Manager,  Mr.  Boutwell,  speaks  of  a  law  be- 
ing, possibly  he  says,  capable  of  being  annulled 
by  the  judgment  of  the  Supreme  Court.  Why, 
the  Supreme  Court  never  annuls  a  law.  There 
is  not  any  dIfFerence  in  the  binding  force  of 
the  law  after  the  Supreme  Court  has  annulled 
it,  as  he  calls  it,  from  what  there  was  before. 
The  Supreme  Court  has  no  political  function ; 
it  has  no  authority  of  will  or  power  to  annul 
a  law.  It  has  the  faculty  of  judgment,  to  dis- 
cern what  the  law  is,  and  what  it  always  has 
been,  and  so  to  declare  it. 

Apply  it  to  an  indictment  under  this  very 
statute,  and  supposing  the  law  is  unconstitu- 
tional for  the  purpose  of  argument,  what  is  the 
result?  Is  the  man  to  be  punished  because  he 
has  violated  the  law  and  the  Supreme  Court 
has  not  as  yet  declared  it  unconstitutional? 
No  i  he  comes  into  court  and  says,  "  I  have 
violated  no  law,"  The  statute  is  read;  the 
Constitution  is  read ;  and  the  judge  sayi, 
"Yon  have  violated  no  law."  That  is  the 
end  of  the  matter ;  and  he  does  not  want  to 
appeal  to  the  discretion  of  the  court  in  the 
measure  of  punishment  or  to  the  mercy  of  the 
Executive  in  the  matter  of  pardon.  He  has 
done  what  was  right,  and  he  needs  to  make  no 
apology  to  Congress  or  anybody  else,  and 
Congress,  in  so  far  as  it  has  not  protected  the 

fublic  servant,  rather  owes  an  apology  to  him. 
shall  consider  this  matter  more  fullj[  here- 
afVer ;  and  now  look  at  It  only  in  the  view  of 
fixing  such  reduced  and  necessarily  reduced 
estimate  of  the  criminality  imputed  aa  makes 
it  impossible  that  this  should  be  an  impeach- 
able offense. 

Much  has  been  said  about  the  duty  of  the 
people  to  obey  and  of  officers  to  execute  un- 
constitutional laws,  I  claim  for  the  President 
no  greater  right  in  respect  to  a  law  that  oper- 
ates upon  him  in  his  pnblic  duty,  and  uponnim 
exclusively,  to  raise  a  question  under  theCon- 
stitutioD  to  determine  what  his  right  and  what 
his  dnty  is,  than  I  claim  for  every  citizen  in  his 
private  capacity  when  a  law  infnnges  upon  hia 
constitutional  and  civil  and  personal  rights; 
for  to  say  that  Congress  has  no  right  to  pass 
unconstitutional  laws,  and  yet  that  everybody 
is  to  obey  them  just  as  If  they  were  constitu- 
tional and  to  be  punished  for  breaking  them 
just  as  if  they  were  constitutional,  and  to  be 
prevented  from  raising  the  question  whether 
they  are  constitutional  by  penal  inflictions  that 
are  to  fall  upon  them  whether  they  succeed  in 
proving  them  nnconstitntional  or  not,  is,  of 
course,  trampling  the  Constitution  and  its  de- 
fense of  those  who  obey  it  in  the  dust.  Who 
will  obey  the  Constitution  as  against  an  act  of 
Congress  that  invades  it  if  the  act  of  Coneress 
with  the  sword  of  its  justice  can  cut  off  hia 
head  and  the  Constitution  has  no  power  to  save 
him,  and  nothing  but  debate  hereafter  as  to 
whether  he  was  properly  punished  or  not? 
The  gentlemen  neglect  the  first,  the  necessary 
coaditiona  of  all  constitLttional  government,- 
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when  they  presa  upon 
nature. 

But  again,  the  form  alleged  of  infraetlon  of 
tbia  law,  whether  itwaa  constituljonal  or  un- 
constitutional, is  not  such  as  to  bring  anyperson 
within  any  imputation,  I  will  not  say  of  formal 
infraction  of  the  law,  but  of  any  Tiolent,  willful 
use  and  extent  of  resistance  to  or  contempt  of 
the  law.  Nothing  was  done  whatever  but  to 
iesue  a  paper  and  have  it  delivered,  which  puts 
the  posture  of  the  thing  in  this  condition  and 
nothing  else :  the  Constitution,  we  will  sup- 
pose, says  that  the  President  has  a  right  to 
remove  the  Secretary  of  War;  the  act  of  Con- 
gress says  the  President  shall  not  remove  the 
Secretary  of  War  i  the  President  says,  "IwiH 
issue  an  official  order  which  will  raise  the  same 

aiiestion  between  my  conduct  and  the  statute 
lat  the  statute  raises  between  itself  and  the 
Constitution."  As  there  is  not  and  cannot  be 
and  never  should  be  a  reference  of  a.  law  ab- 
stractly to  the  revision  and  determination  of 
the  Supreme  Court  or  of  any  other  court,  which 
would  be  making  it  a  council  of  revision  and 
of  superior  and  paramount  political  and  legis- 
lative authority,  so  when  the  Constitution  and 
a  law  are  or  are  supposed  to  be  at  variance  and 
inconsistent  evecyoody  upon  whose  right  this 
inconsistency  intrudes  has  a  right  under  the 
usual  ethical  conditions  of  conduct  of  good 
citizenship  to  put  himself  in  a  position  to  act 
under  the  Constitution  and  not  under  the  law. 
And  thus  the  President  of  the  United  States, 
as  it  is  all  on  paper  thus  far — the  Constitution 
is  on  paper,  the  law  is  on  paper — issues  an 
order  on  paper  which  is  but  an  assertion  of  the 
Constitution  and  a  denial  of  the  law,  and  th^ 
paper  has  legal  validity  if  the  Constitution  sus- 
tains it,  and  is  legally  invalid  and  ineffectual,  a 
mere  imbelU  tdum,  if  the  law  prohibits  it  and 
the  law  is  conformed  to  the  Constitution. 
Therefore  it  appears  that  nothing  was  done 
but  tbe  mere  course  and  process  of  the  exer- 
cise of  right  claimed  under  the  Constitution 
without  force,  without  violence,  and  mahing 
nothing  but  the  attitude,  the  assertion  which, 
if  questioned,  might  raise  the  point  for  judicial 
determination. 

Now,  Senators,  you  are  not,  you  cannot  be 
unfamiliar  with  the  principle  of  our  criminal 
law,  the  good  sense,  the  common  instice  of 
'which,  allhough  it  sometiraes  is  pushed  to  ex- 
tremes, approves  itself  to  every  honest  iliind, 
that  criminal  punishments,  under  any  form 
of  statute  definitions  of  crime,  shall  never  be 
made  to  operate  upon  acts  even  of  force  and 
violation  ttiat  are  or  honestly  may  be  believed 
to  be  done  under  a  claim  of  right.  It  is  for 
this  purpose  that  the  animxts,  3)e  intent,  the 
aaijnits  jaraadi  in  case  of  larceny,  the  malice 
prepense  in  a  case  of  murder,  the  intent  ne- 
cessary in  every  crime,  is  made  the  very  sub- 
stance of  the  crime,  and  nothing  is  felt  to  he 
more  oppressive,  and  nothing  has  fewer  prece- 
dents in  the  history  of  our  legislation  or  of  our 
judicial  decisions,  than  any  attempt  to  coeico 


the  assertion  of  peaceable  and  civil  claims  of 
right  by  penal  enactments.  It  is  for  that  rea- 
son that  our  communities  and  our  law-givers 
have  always  frowned  upon  any  attempt  to 
coerce  the  right  of  appeal  under  any  restric- 
tions or  any  penalties  of  costs  of  a  character 
opptessive.  Civil  rights  are  rights  valuable 
and  practical  just  according  as  people  can  avail 
themselves  of  them,  they  Keeping  the  peace ; 
and  the  moment  you  put  tbe  coercion  of  pun- 
ishment upon  the  assertion  ofa  right,  a  claimed 
right,  in  a  manner  not  violating  the  peace  and 
not  touching  the  public  safety,  you  infringe 
one  of  the  necessary  liberties  of  every  citizen. 
AlfbougU  I  confess  that  I  feel  great  reluc- 
tance, and  it  Is  contra^  to  my  own  taste  and 
judgment  very  much  Ui  mingle  what  isbuta< 
low  level  of  illustration  and  argument  with  sff 
grave  and  general  a  subject  as  determining  the 
dimensions  and  qualities  of  an  impeachable 
offense,  yet,  on  the  other  hand,  day  afterdayit 
is  pressed  upon  you  that  a  formal  violation  of 
a  statute,  although  made  under  the  claim  of  & 
constitutional  right  and  duty  honestly  felt  and 
possessed  by  the  President,  is  novertholess  » 
ground  of  impeachment,  not  to  be  impeded  of 

Erevented  by  auy  of  these  considerations;  and 
ence  I  am  induced  to  ask  your  attention  to 
what  is  hut  an  illustration  of  the  general  prin- 
ciple, that  penal  laws  shall  not  be  enforced  in 
regard  toan  intent  which  is  governed  by  a  claim 
of  right.  And  this  singular  case  occurred: 
a  poacher  who  bad  set  his  wires  within  the 
domain  of  a  lord  of  the  manor  had  caught  a 
pheasant  in  his  wires ;  the  gamekeeper  took 
possession  of  the  wires  and  ol  the  dead  pheas- 
ant, and  then  the  poacher  approaches  him  by 
threats  of  violence,  which  would  amount  to 
robbery,  not  larceny,  takes  from  him  the  wires 
andthe  dead  pheasant,  and  thepoacher  situated 
in  that  way  on  other's  dominions,  and  thus  put- 
ting himself  in  a  eondltion  where  thehumanity 
of  the  law  can  hardly  reach  and  protect  him,  is 
brought  into  question  and  tried  for  robbery;, 
and  Vaughan,  Baron,  says ; 
"If  the  prisoner  dwnaBded  the  wires  under  the 

them,  it  wonld  not  be  a  rubbery.  The  ^mckecper 
had  a  right  to  take  theoi,  and  when  ao  tojken  they 
never  oould  bare  been  recovered  trim  bim  byth^ 

Eriaoner;  vet  Btlll,  if  the  prisoDer  acted  under  the 
oaest  behef  that  tbe  propertyin  tbem  continued  in 
hiniBeif,  I  tbinkit  ianot  a  robbery.  If.  however,  he 
used  it  merely  as  a  prBtenee,  it  would  be  robbery. 

did  honestly  believe  he  bad  a  property  in  thoSDaieg 
ajid  pheasant  ornot."-!  JltuieUon  CHma,  872. 

Thue  does  the  criminal  law  of  a  free  people 
distinguish  between  technical  and  actual  fault ; 
and  wliat  mean  the  guarantees  of  the  Consti- 
tution, and  what  mean  the  principles  and  the 
habits  of  English  liberty,  that  will  not  allow 
anybody  enjoying  those  liberties  to  be  drawn 
into  question  criminally  upon  any  technical  or 
formal  view  of  the  law  to  be  administered  by 
hide-bound  authorityorjudges  established  and 
devoted  to  the  prosecution  of  crime ;  what 
mean  those  fundamental  provisions  of  our  lib- 
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titj,  that  no  man  ehaU  be  put  on  trial  on  sn 
accusation  of  crime,  thougli  formally  commit- 
ted, anlesa  the  grand  jury  shall  choose  to  bring 
hici  under  inculpation,  and  that  when  thas 
brought  under  inculpation  he  shall  not  be  con- 
demned by  any  judge  or  magistrate,  but  the 
irarm  and  living  condemnation  of  bis  peers 
shall  be  added  to  the  judicial  determination, 
or  be  shall  go  free?  Surely  we  have  not  for- 
gotten our  rights  and  our  liberties  and  upon 
what  they  rest,  that  we  should  bring  a  Presi- 
dent of  the  tfnited  Statea  under  a  formal  ap- 
paratus of  iron  operation  that  by  neoesaity  if 
you  set  it  agoing  shall,  without  crime,  without 
fault,  without  turpituda,  without  moral  fault 
even  of  violating  a  statute  that  he  believed  to 
be  a  statute  binding  upon  him,  bring  about 
this  monstrous  conclusion — I  do  not  mean  in 
any  condemnation  of  it,  but  monstrous  in  its 
dimensiona^of  depriving  him  of  his  office  and 
the  people  of  the  country  of  an  executive  bead  ? 

Mr.  CONKLING.  Mr.  President,  I  move 
an  intermission  of  fiA«en  minutes. 

The  motion  was  agreed  to  ;  and  at  the  ex- 
jaralionof  the  recess  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  EVAKTS.  I  am  quite  amazed,  Mr. 
Chief  Justice  and  Senators,  at  the  manner  in 
which  these  learned  Managers  are  disposed  to 
bear  down. upon  people  that  obey  the  Constitu- 
tion to  the  neglect  or  avoidance  of  a  law.  It 
is  the  commonest  duty  of  the  profession  to  ad- 
vise, it  is  the  eommoneat  duty  of  the  profes- 
sion to  maintain  and  defend  the  violation  of  a 
law  in  obedience  to  the  Constitution ;  and  in 
the  ease  of  an  officer  whose  dutyis  ministerial, 
whose  whole  obligation  in  his  official  capacity 
is  to  execute  or  to  aive  free  course  to  a  law, 
even  when  the  law  does  not  bear  at  all  upon 
him  or  his  rights,  the  officer  may  appeal  to 
tJie  courts  if  he  acts  in  good  faith  and  lor  the 
purpose  of  the  public  service,. and  with  a  view 
of  ascertaining  by  the  ultimate  tribunal  in 
season  to  prevent  public  mischiefs,  whether  the 
Constitution  or  the  law  is  to  be  the  rule  of  his 

aduct  and  whether  they  be  at  variance. 

ask  your  attention  to  a  case  in  Sel- 
Reports  in  the  New  York  court  of  ap- 
peals, (3  Selden,  page  9,)  the  case  of"  Newell, 
the  auditor  of  the  canal  department,  in  error, 
against  the  People.  The  constitution  of  the 
State  of  New  York  contains  provisions  restrict- 
ive upon  the  capacity  or  power  of  the  Legisla- 
ture to  incur  public  debt.  The  Legislature, 
deeming  it,  however,  within  its  right  to  raise 
money  for  the  completion  of  the  canals  upon 
a  pledge  of  the  canals  and  their  revenues,  not 
including  what  may  be  called  the  personal 
obligation  of  the  Slate,  a  dry  mortgage  as  it 
were,  not  involving  debt,  bnt  only^  carrying  the 
pledge,  undertook  to  and  did  raise  a  loan  of 
$6,000,000.  Mr.  Newell,  the  canal  auditor, 
when  a  draft  was  drawn  upijn  him  in  his  oES- 
cial  capacity,  which  it  became  him  as  a  minis- 
terial officer,  obedient  to  the  law,  to  honor  and 
proceed  upon,  refused  it  honor,  and  rmsed  the 


question  whether  this  act  was  constitution^ 
Well,  now,  he  ought  to  have  been  impeached! 
He  ought  to  have  had  the  Senate  and  the  court 
of  appeals  of  New  York  convened  on  him  ani 
been  removed  fromofficel  The  ideaof  acanal 
auditor  setting  himself  up  against  what  the 
learned  Manager  calls  lawl  He  set  himself 
up  in  favor  of  law  and  gainst  it^  contraven- 
tion, and  the  question  was  carried  through  the 
supreme  court  of  that  Stabe,  and  the  suprenw 
court  of  that  State,  decided  that  the  law  was 
constitutional,  but  upon  an  appeal  to  the  court 
of  appeals  that  court  held  it  unconstitutional, 
and  the  $6,000,000  loan  was  rolled  away  as  a 
scroll,  needing  to  be  fortified  by  an  indemnify- 
ing proceeding  amending  the  ccmstitudon  and 
extending  its  provisions. 

Now,  I  should  like  to  know  if  the  President 
of  the  United  States,  who  has  taken  an  oath  ta 
preserve,  protect,  and  defend  the  ConslJtution 
of  the  United  Stales,  in  reference  to  a  law  that 
is  made  over  his  bead  and  on  his  right,  and 
over  dnd  on  nothing  else  in  this  nation,  cannot 
appeal  to  the  Constitution?  And  when  he  doe) 
make  the  appeal  is  the  Constitution  to  answer 
him,  through  the  House  of  Representatives, 
"We  admit,  for  argument,  that  the  lawis  uncon- 
stitutional; we  admit  it  operates  on  you  and 
your  trust-right,  and  nothing  else;  we  admit 
that  you  were  going  to  raise  the  constitutional 
question,  and  yet  the  process  of  impeachment 
is  the  peril  under  which  vou  do  that,  and  its 
ax  is  to  cut  ofi'  your  head  for  qnestioning  an 
unconstitutional  law  that  operates  upon  your 
right  and  contravenes  that  Constitution  which 
you  have  sworn  to  protect  and  defend  in  every 
department  of  the  Govecnment,  on  and  for  the 
Legislature,  on  and  for  the  judiciary,  on  and 
for  the  people,  on  andforthe  exeenlive  power?" 
How  will  cur  learned  Managers  dispose  of  this 
case  of  Newell,  the  auditor,  against  the  people 
of  the  State  of  New  York— -a  worthy,  an  up- 
right, a  useful,  a  prosperous  assertion  in  the 
common  interest  and  for  the  maintenance  of 
the  constitulJon,  of  a  duty  to  the  people? 

Afid  are  we  such  bad  citizens  when  we  ad- 
vise that  the  Constitution  of  the  United  States 
may  be  upheld,  and  that  anybody,  without  a 
breach  of  th'e  peace  and  in  an  honest  purpose, 
may  make  a  case  that  the  instance  may  be 
given  whereby  the  judgment  of  the  court  may 
be  had  and  the  Constitution  saved  from  viola- 
tion ?  Not  long  since  the  State  of  New  York 
passed  a  law  laying  a  tax  on  brokerage  sales 
in  the  city  of  New  York  of  a  half  or  three 
fourths  per  cent,  on  all  goods  that  should  be 
sold  by  brokers,  seeking  to  raise  for  the  reve- 
nue purposes  of  the  State  of  New  York  about 
ten  million  dollars  on  the  brokers'  sales  of 
merchandise,  which  sales  distribute  through 
the  operations  of  that  emporium  the  commerce 
of  the  whole  country  for  consumption  through 
all  the  States  of  the  Union.  Your  sugar,  your 
tea,  your  coffee  that  you  consume  in  the  valley 
of  the  Misaissippi  was  to  he  made  to  pay  a  tax 
in  the  city  of  New  York,  to  support  the  Stats 
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of  New  York  io  ifa  government  by  that  tax ; 
and  tley  made  it  penal  for  any  broker  to  Bell 
without  givicg  a  bond  and  paying  the  tax.  Was 
it  very  wicked  for  me  when  all  tie  brokers 
were  m  this  distress,  to  advise  them  that  the 
shortest  way  to  aeltie  that  matter  was  not  to 
^ve  the  bond ;  and  when  one  of  them,  one  of 
espcctable  citizens  of  the  city, 


Conatitulion  of  the  United  Slates,  I  had  the 
good  fortune  to  succeed  in  the, court  of  appeals 
of  the  State  of  New  York  itself,  that  court 
holding  that  (he  law  was  unconstitutional,  and 
the  indictment  failed.  Was  I  a  bad  citizen  for 
saving  the  Constitution  of  the  United  States 
against  these  infractions  of  law?  Was  the  de- 
fendant in  the  indictment  a  bad  citizen  for 
undertaking  to  obey,  the  Constitntion  of  the 
United  States?  Where  are  your  constitutional 
decisiona— McCuUoch  vs.  Maryland ;  Brown 
es.  Maryland ;  the  bank-tax  cases—all  these 
instances  by  which  a  constitution  is  arrayed 
for  the  protection  of  the  rights  wiiicbit  secures? 
It  is  always  by  instances,  it  is  always  by  acts, 
and  the  only  ethical  condition  is  that  it  shall 
be  done  without  a  breach  of  the  peace  and  in 
good  faith. 

How  is  it  with  people  in  office  that  violate, 
Bouietiraes,  the  law?  Is  it  true  that  they  mast 
necessarily  be  punished  for  it?  Hr.  Lincoln, 
before  the  "invasion"  or  "insurrection"  broke 
out,  had  raised  the  case  of  the  Constitution 
for  the  suapen^on  of  the  habeas  corpus,  un- 
dertooli:  to  arrest  a  mischief  that  was  going  on 
at  Key  West,  where,  through  the  forms  of 
peace,  an  attack  was  made  upon  the  Govern- 
ment fort  there  through  the  habeas  coi'pus. 
An  excellent  way  to  take  a  fortl  I  do  not 
know  whether  the  honorable  Manager,  [Mr. 
Butler,]  who  is  so  good  a  lawyer,  tried  that  in 
all  his  military  esperience  or  not,  [laughter;] 
but  tlie  habeas  corpus  was  resorted  to  down  in 
Florida  to  empt;?'  that  fort  of  all  its  soldiers, 
and  was  succeeding  admirablj[.  A  judge  issued 
the  habeas  corpus;  the  soldier  Was  brought 
out,  and  then  he  was  free:  and  so  the  fort 
would  have  been  taken  by  habeas  corpus. 
President  Lincoln  suspended  the  habeas  cor- 
pus, violating  the  law,  violating  the  Constitu' 
tion.  Should  he  have  been  impeached?  Is  it 
necessary  that  a  man  should  be  impeached? 
What  did  he  do?  He  suspended  it  by  procla- 
mation of  the  lOth  of  May,  18S1,  to  be  found  in 
volume  twelve  Statutes-at-Lai^e,  page  1260; 
.and  at  the  opening  of  the  next  session  he  re-, 
ferred  to  the  fact  fliat  the  legality  of  the  meas- 
ores  was  questioned,  and  said  they  were  ven- 
tured upon  under  a  public  necessity,  and  sub- 
mitted to  the  judgment  of  Congress  whether 
there  should  be  legislation  or  not.  That  is 
found  onpages  12  and  13  of  the  Senate  Journal, 
first  session,  Thirty- Seventh  Congress,  1861. 


There  were  various  other  acts  of  this  great, 
heroic,  good  President^the  arrest  of  the  mem- 
bers of  the  Legislature  of  Maiyland,  never  jus- 
tified by  any  law  or  any  constitution  that  I 
know  of,  but  wholly  justified  by  duty  to  the 
country.  And  it  so  happens,  what  every 
statesman  knows  as  the  experience  of  govern- 
ment, that  public  action  .is  to  he  judged  by 
public  men  and  public  otBcers  as  private  ac- 
tions are  to  be  judged  by  private  men,  accord- 
ing to  the  quality  of  the  act,  whether  it  shall 
be  impeached  or  whether  it  shall  be  indemni- 
fied. 

Idonot  seek  this  ai^ument  as  going  further 
than  to  meet  the  necessity  which  I  understand 
these  learned  Managers  put  forth  that  an  in- 
fraction of  a  statute  must  carry  out  of  office 
any  President  of  the  United  States  who  is  so 

fuilty.  Why,  the  very  next  statute  In  the  book 
efore  me,  after  the  civil- office- tenure  act,  on 
pace  232  of  the  volume,  is  an  act  to  declare 
valid  and  conclusive  certiun  proclamations  of 
the  President  and  acts  done  in  pursuance 
thereof,  or  of  his  orders,  for  the  suppression 
of  the  late  rebellion  against  the  United  States. 
The  military  commissions  had  been  declared 
invalid  by  the  Supreme  Court,  and  we  have  an 
act  of  indemnit)^  covering  a  multitude  of  for- 
mal, technical  sins  by  indemnity  and  protec- 
tion to  have  the  same  effect  as  if  the  law  had 
been  passed  before  they  were  performed.  8o, 
therefore,  this  dry,  dead  interpretation  of  law 
and  duty  by  which  act,  act,  act,  unqualified, 
nnscmtjnized,  unweighed,  unmeasured,  is  to 
form  the  basis  of  necessary  action  of  the  gull- , 
lotine  of  impeachment,  disappears  wholly  un- 
der the  clear,  bright,  and  honest  light  which 
true  statesmanship  sheds  upon  the  subject. 

I  may  as  conveniently  at  this  point  of  the 
argument  as  at  any  other  pay  some  attention  to 
the  astronomicalpunishmentwhich  the  learned 
and  honorable  Manager  [Mr.  Boutwell]  thinks 
should  he  applied  to  this  novel  case  of  im- 
peachment of  the  President.  Cicero,  I  think  it 
IS,  who  says  that  a  lawyer  should  know  every- 
thing, for  sooner  or  later  there  is  no  fact  in 
history,  in  science,  or  of  human  knowledge  that 
will  not  come  into  play  in  his  arguments. 
Painfully  sensible  of  my  ignorance,  being  de- 
voted to  a  profession  which  "sharpens  and 
does  not  enlarge  the  mind,"  [laughter,]  I  yet 
can  admire  without  envy  the  superior  knowl- 
edge evinced  by  the  honorable  Manager.  In- 
deed, upon  my  soul,  I  believe  he  is  aware  of 
an  astronomical  fact  which  many  professors  of 
that  science  are  wholly  ignorant  of.  But  never- 
theless, while  some  of  his  honorable  colleagues 
were  paying  attention  to  an  unoccupied  and 
uuappropriated  island  on  the  surface  of  the 
seaSfMr.  Manager  Bovtweli,,  more  ambitious, 
had  discovered  an  untenanted  and  unappro- 

Eriated  region  in  the  skies,  reserved,  he  would 
ave  us  think,  in.  the  final  councils  of  the 
Almighty,  as  the  place  of  punishment  for  con- 
vicied  and  'deposed  American  Presidents. 
[Laughter.] 
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At  first  I  thought  tliat  his  mind  had  become 
BO  "enlarged"  that  it  was  not  "sharp"  enough 
to  observe  that  the  Constitution  had  limited 
the  punishment;  bnt  on  reflection  I  saw  that 
he  waa  as  legal  and  logical  as  he  was  ambitious 
and  astronomical,  [laughter,]  for  the  Consti- 
tution has  said  "removal  from  office,"  and 
has  put  no  limit  to  the  distance  of  the  removal, 

Slaughter,]  so  that  it  may  be,  without  shed- 
ing  a  drop  of  his  blood,  or  taking  a  penny  of 
bia  propert;,  or  conQning  his  limbs,  instant 
removal  from  office  and  trans portfition  to  the 
skies.  [Laughter.]  Truly,  this  is  a  great  un- 
dertaking ;  and  if  the  learned  Manager  can 
onlygetover  the  obstacles  of  the  laws  of  nature 
the  Constitutkin  will  not  stand  in  his  way.  He 
can  contrive  no  method  but  that  of  a  convul- 
sion of  the  earth  that  shall  project  the  deposed 
President  to  this  infinitely  distant  space ;  but 
a  shock  of  nature  of  so  vast  an  energy  and  for 
BO  great  a  result  on  him  might  unsettle  even 
the  footing  of  the  firm  members  of  Congress. 
We  certainly  need  not  resort  to  bo  periious  a 
method  as  that..  Howshall  we  accomplish  it? 
Why,  in  the  first  place,  nobody  knaws  where 
that  space  is  but  the  learned  Manager  him- 
self, and  he  is  the  necessary  deputy  to  execute 
the  judgment  of  the  court,     [Laughter.] 

Let  it  then  be  provided  that  in  case  of  your 
gen teoce  of  deposition  and  removal  from  office 
the  honorable  and  astronomical  Manager  ahall 
take  into  his  own  hands  the  execution  of  the 
sentence.  With  the  President  made  fast  to 
his  broad  and  strong  shoulders,  and,  having 
already  essayed  the  flight  by  imagination,  better 
prepared  than  anybody  else  to  execute  it  in 
form,  taking  the  advantage  of  ladders  as  far 
as  ladders  will  go  to  the  Mip  of  this  great  Capi- 
tol, and  spurning  then  with  his  foot  the  crest 
of  Liberty,  let  him  set  out  upon  his. flight, 
[laughter,]  while  the  two  Houses  of  Congress 
and  all  the  people  of  the  United  States  shall 
shout  "  Sic  itur  ad  aaira."     [Laughter.] 

But  here  adistressing  doubt  strikes  me  ;  how 
will  the  Manager  get  back?  [Laughter.]  He 
wiU  have  got  far  beyond  the  reach  of  gravita- 
tion  to  restore'  him,  and  so  ambitions  a  wing 
83  his  could  never  stoop  to  a  downward  flight. 
Indeed,  ashe  passes  through  the  constellations, 
that  famous  question  of  Carljle  by  which  he 
derides  the  littleness  of  human  affiiirs  upon 
the  scale  ^f  the  measure  of  the  Heavens, 
"  What  thinks  Bootes  as  he  drives  his  hunting 
dogs  up  the  zenith  in  their  leash  of  sidereal 
fire?'-  will  force  itself  on  his  notice.  What, 
iildeed,  would  Bootes  think  of  this  new  con- 
Bteliation  ?    [Laughter.] 

Besides, reaching  tbisspace,  beyond  thepower 
of  Congress  even  "to  send  for  persons  and 
papers,  [laughter,]  how  shall  he  return,  and 
how  decide  in  the  contest,  there  become  per- 
sonal and  perpetual,  the  struggle  of  strength 
between  him  and  the  President?  [Laughter.] 
In  this  new  revolution,  thus  established  forever, 
who  shall  decide  which  is  the  sun  and  which  is 
the  moon?  Who  determine  the oalyscieatific 
C.  I.— 46. 


test  which  reflects  the  hardest  upon  the  other? 
[Laughter.] 

If  Ihave  been  successfui  at  all  in  determin- 
ing the  general  latitude  of  the  imputed  offense 
as  not  bringing  it,  under  the  circumstances 
which  this  evidence attachesto it,  to thequalitj 
and  grade  of  impeachable  offenses,  I  may  now 
be  prepared,  and  I  hope  with  some  commend- 
able brevity,  to  notice  what  I  yet  regard  as  im- 
portant to  the  course  of  my  argument,  and 
what  I  assigned  as  the  second  topic  of  it,  to 
show  that  all  else  is  political;  but  I  wish  to 
'  your  attention  also  to  what  I  think  is  a 
er  of  ^eat  moment,  a  matterof  great  con- 
and  influence  for  all  statesmen,  and  for 
all  lovers  of  Uie  Constitution  and  of  the  coun- 
try—to the  particular  circumstances  under 
which  the  two  departments  of  the  Government 
now  brought  in  controversy  are  placed.  J 
speak  not  of  persons,  but  of  the-actual  consti- 
tutional possession  of  the  two  departments. 

The  office  of  President  of  the  United  States, 
in  the  view  of  the  framers  of  the  Coostitutioa, 
and  in  the  experience  of  our  national  history, 
and  in  the  esteem  of  the  people,  and  in  the 
ambition  of  all  who  aspire  to  that  great  place 
by  worthy  means,  is  an  office  of  great  trust 
and  power.  It  has  great  powers.  They  are 
not  monarchical  ot  tending  to  monarchy,  bo- 
cause  the  tenure  of  the  office,  its  source  of 
original  commission,  and  its  return  of  the 
trust  to  those  who  control  it,  and  its  amena- 
bility under  the  Constitution  to  this  process 
of  impeachment  and  the  authority  of  Congress,, 
save  it  fi'om  being  at  all  dangerous  to  the  lib- 
erties of  the  nation.  Yet  it  is,  and  is  intended^ 
to  be,  an  office  of  great  authority,  and  the 
Constitution  in  its  coordinate  department  can- 
not be  sustained  without  maintaining  all  the 
authority  that  the  Constitution  has  intended 
for  this  executive  office.  But  it  depends  for 
its  place  in  the  Constitution  upon  the  fact,  the 
practical  fact,  that  its  authority  is  committed 
by^  the  suffrage  of  the  people,  and  that  when- 
this  authority  is  exerted  it  is  not  by  individual 
purpose  or  will,  or  upon  the  mere  strength 
which  a  single  individual  can  oppose  to  the 
collective  power  of  the  Congress  of  the  United 
States.  It  is  because  and  as  the  people,  who- 
by  their  suffrage  have  raised  the  President  to 
his  place,  are  behind  him,  holding  up  his  hands, 
spealiing[  with  his  voice,  sustaining  him  in  his 
high  duties,  that  the  President  has  the  place 
and  can  maintain  it  under  the  Constitution. 

This  great  power  is  safe,  then,  to  the  people 
for  the  reasons  I  have  slated,  and  it  is  safe  to 
the  President  because  the  people  are  behind 
him  anU  have  just  exhibited  their  confidence 
bythe  suffrdgethathas  promotedhim.  When, 
however,  alas,  our  Constitntion  comes  to  this 
trial  that  one  is  lifted  to  the  presidential  office 
who  has  not  received  the  suffrage  of  the  people 
for  that  office,  then  at  once  discord,  disloca- 
tion, deficiency,  difficulty  show  themselves; 
then  at  once  the  great  powers  of  the  office  which 
were  consonant  with  a  free  Constitntloo  aad 
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eontinuing  favor  of  the  people  gave  tbeni  effi- 
cacy and  strength,  find  no  support  in  fact. 
Thon  it  is  that  in  the  criticisms  of  the  press, 
in  the  estimates  of  pablic  men,  in  the  views  oi 
the  people,  these  great  powers,  strictly  in  trust 
and  within  the  Constitution,  seem  to  be  despotic 
^d  personal.  And  then,  if  we  will  give  due 
foico  to  another  difBculty  that  our  system  of 
melons  politics  has  introduced,  and  that  ia  that 
in  the  nomination  for  the  two  offices,  selecting 
always  the  trueleaderof  thepopular  sentiment 
»f  the  time  for  the  place  of  Fresident,  we  look 
i^ont  for  a  candidate  for  the  Vice  Presidency 
to  attract  minority  and  to  assuage  differences 
and  to  bring  in  inconsistent  snpport,  and  make 
}um  different  from  the  Presiaent  in  political 
position  and  in  general  circumstances  for  pop- 
ular support,  and  couple  with  the  fact  that  I 
have  Bpolten  of  in  the  Constitution  and  which 
belongs  to  it  this  vice  in  our  politics,  then  when 
the  Vice  President  becomes  President  of  the 
United  States,  not  only  is  he  in  the  attitude  of 
not  having  the  popular  support  for  the  great 
powers  of  the  Constitation,  but  he  is  in  the 
condition  of  not  having  the  party  support  for 
the  fidelity  and  maintenance  of  his  authority 
that  are  necessary.  Then,  adhering  to  his 
original  opinions,  to  the  very  opinions  and  po- 
litical attitude  which  form  the  argument  for 
S Being  him  in  the  second  place  of  anthoritj, 
I  is  denounced  as  a  traitor  to  his  party  and  is 
watched  and  criticised  by  all  the  leaders  of  that 
party. 

I  speak  not  particularly  in  reference  to  the 
present  presidential  term  and  its  incumbent, 
and  the  actual  condition  of  politics  here;  I 
Bpeak  of  the  veiy  nature  of  the  case.  All  the 
public  men,  all  the  ambitions  men,  nay,  all  the 
men  interested  in  the  public  service,  in  carry- 
ing on  the  Government  for  the  purposes  and 
with  the  views,  in  the  interest  of  duty,  of  the 
party,  have  madetheirconnectioQS,  and  formed 
their  views,  established  their  relations  with  the 
President  who  has  disappeared.  They  then 
are  not  in  the  attitude  of  snpport,  personal  or 
political,  that  may  properly  be  maintained 
among  the  leaders  of  a  party,  and  that  is  im- 
plied in  the  fact  that  an  election  has  taken 
place  by  the  joint  efforts,  crowning  in  the  final 
result  the  President  of  the  selection  of  the 
people.  Then  it  is  that  high  words  are  inter- 
changed. Then  it  is  that  ambitions  men,  who 
had  Jramed  their  purposes,  both  for  thepresent 
and  for  the  future,  npon  the  footing  of  the 
presidential  predomination  that  had  qeen  se- 
cured by  the  election,  find  these  plans  dislo- 
cated and.distnrbed ;  and  then  it  is  that  if  wis- 
dom and  prudence  and  the  personal  qualities 
<rf  paoilicadon  and  of  accommodation  and  of 
attraction  are  wanting  npon  the  one  side  and 
the  other,  terrible  evils  threaten  the  conduct 
qf  the  Government  and  the  peace  of  the  State, 
It  was  thus,  as  we  ail  know  by  looking  beelc  to 
the  esperience  of  the  Whig  party,  that  difi'er- 


ences,  even  in  time  of  peace  and  of  quiet,  had 
been  urged  so  far  in  the  Presidency  of  Mr. 
Tyler,  that  an  impeachment  was  moved  against 
him  in  the  House  of  Bepresentatitea,  and  had 
more  than  one  hundred  supporters;  and  yet, 
when  it  was  all  over,  nobody,  I  think,  could 
have  dreamed  that  there  was  anything  in  the 
conduct  of  Mr.  Tyler,  in  the  matter  complained 
of,  that  was  just  ground  for  impeachment.  So, 
too,  in  great  part  during  the  incumbency  of 
Mr.  Fillmore,  elevated  to  the  Presidency,  his 
action  and  his  course,  tempered  and  moderated 
as  it  was  by  some  of  the  personal  qualities  that 
I  have  stated,  was  yet  carried  on  in  resistance 
to  the  leading  ideas  of  the  party  that  had  raised 
him  to  power.  *■ 

Then  the  Opposition,  seizing  upon  this  op- 
portunity, encourage  the  oontcoversy,  urge  on 
the  quarrel,  but  do  not  espouse  it,  and  tans  it 
ends  in  the  President  being  left  without  the 
support  of  the  currents  of  authority  Ibat  under- 
lie and  vivify  the  Constitution  of  the  United 
States — the  luvor  of  the  people;  and  so  when 
this  unfortunate,  this  irregular  condition  of  the 
executive  office  concurs  with  times  of  great 
national  Juncture,  of  great  and  serious  oppres- 
sion and  difficulty  of  public  affairs,  then  at 
once  you  have  at  work  the  special,  the  pecu- 
liar, the  irregular  operation  of  forces  that 
expose  the  Constitution,  lefl  unprotected  and 
undefended  with  the  full  measure  of  snpport 
that  every  department  of  the  Government 
should  have  to  resist  the  other,  pressing  on  to 
dangers  and  to  difficulties  that  may  shake  and 
bringdownthepiiiars  of  the  Constitution  itself. 

I  suggest  this  to  yon  as  wise  men,  to  under- 
stand how  out  of  circumstances  for  which  no 
man  is  responsible,  attributable  to  the  working 
of  the  Constitntion  itself,  in  this  effort  to  pro- 
vide a  successor,  and  to  the  inattention  paid 
to  it  in  the  suffrages  of  the  people  and  the  selec- 
tions of  the  politicians,  how  there  is  a  weak- 
ness, and  a  special  weakness,  that  the  Presi- 
dency is  as  it  were  an  undefended  fort,  and 
see  to  it  that  the  invasion  is  not  urged  and 
made  successful  by  the  temptation  thus  pre- 
sented. 

This  exception,  weakness  of  the  Presidency 
under  our  Constitution,  is  encountered  io  the 
present  state  of  affairs  by  an  extraordinary 
development  of  party  strength  in  the  Con- 
gress. There  are  in  the  Constitution  but  three 
barriers  a^inst  the  will  of  a  majority  of  Con- 
gress withm  the  terms  of  their  authority.  One 
is  that  it  requires  a  two-thirds  vote  to  expel  a 
member  of  either  House ;  another  that  a  two- 
thirds  vote  is  necessary  to  pass  a  law  over  the 
objections  of  the  President;  and  another,  that 
a  two-thirds  vote  of  the  Senate,  sitting  as  a 
court  for  the  trial  of  impeachment,  is  requisite 
to  a  sentence.  And  now  how  have  these  two 
last  prote  f  f  th  t'         ffi      d'    p 
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control  of  the  actioaof  each  body  of  the  Legis- 
lature? Reflect  upon  Ihia.  I  do  not  touch 
npon  the  particular  circamatance  that  the  non- 
restoration  of  thesouthern  States  has  left  jour 
□umbers  in  both  Houses  of  Congress  less  than 
they  might  under  other  circumstances  be.  I 
do  cot  calculate  whether  that  absence  dimin- 
ishes or  increases  the  disproportion  that  there 
would  be.  Possibly  their  presence  might  even 
aggravate  the  political  majority  which  is  thns 
arraj  ed  and  thns  overrides  p  racli  call  J  all  the  cal- 
culations of  thepresidental  protection  through 
the  guarantees  of  the  Constitution  :  for,  what 
dothetwo-thirdsprovisionsoiean?  They  meant 
that  in  a  free  country,  where  elections  were  dif- 
fused over  avast  area,  no  Congressman  having 
a  constituency  of  over  seventy  or  eighty  thou- 
-sand  people,  it  was  impossible  to  supnoae  that 
there  would  not  he  a  soraewbat  equal  division 
of  parties,  or  impossible  to  suppose  that  the 
excitements  and  zeal  of  pEirty  could  carry  all 
the  members  of  it  into  any  extravagance.  1 
do  cot  call  them  extravagances  in  any  sense 
of  reproach ;  1  merely  speak  of  them  as  the 
exlreme  measures  that  parties  in  politics,  aad 
nnder  whatever  motives,  may  be  disposed  to 
adopt. 

Certainly,  then,  there  is  ground  to  pause  and 
consider  before  you  bring  to  a  determination 
this  great  struggle  between  the  eoBtdinate 
brancoesofthe  Government,  this  agitation  and 
this  conclusion  in  a  certain  event  of  the  ques- 
tion whether  the  coiirdication  of  the  Consti- 
tution can  be  preserved.  Attend  to  these 
special  circumstances  and  determine  for  your- 
selves whether  under  these  influences  it  is  best 
to  urge  a  contest  which  must  operate  upon  the 
framework  of  the  Constitution,  and  its  future 
unattended  by  any  exceptions  of  a  peculiai 
nature  that  govern  the  actual  situation.  Ah, 
that  is  the  misery  of  human  affairs,  that  the 
Stress  comes  and  has  its  consequence  when  the 
system  is  least  prepared  to  receive  it.  It  is  the 
misery  that  disease,  casual,  circumstantial,  in- 
vades the  frame  when  health  Is  depressed  aQd 
thepowers  of  the  constitution  to  resist  it  are 
at  the  lowest  ebb.  It  is  that  the  gale  rises  aud 
sweeps  the  ship  to  destruction  when  there  is 
no  sea-room  for  it  and  when  it  is  upon  a  lee- 
shore.  And  if  concurrent  with  that  danger  to 
the  good  ship,  her  crew  be  short,  her  helm  un- 
settled, an<f  disorder  begins  to  prevail,  there 
comes  to  be  a  final  struggle  for  the  main  tenacce 
of  mastery  against  the  elements  and  over  the 
only  chances  of  safety,  how  wretched  is  the 
condition  of  that  people  whose  fortunes  are 
embarked  in  that  ship  of  slate  1 

What  other  protection  is  there  for  the  presi- 
dential office  than  these  two-thirds  guarantees 
of  the  Constitution  that  have  disappeared? 
The  Supreme  Court  placed  there  to  determine, 
among  the  remarkable  provinces  of  its  juris- 
diction, the  lines  of  separation  and  of  duty 
aod  of  power  under  our  Constitution  between 
thcLegislatureand  the  President.  Ahl  under 
this  evideace,  received  and  r^ected,  the  very 


effort  of  the  President  was,  when  the  two-thirda 
majorities  had  ui^ed  the  contest  against  him, 
to  raise  a  case  for  the  Supreme  Court  to  decide ; 
and  then  the  Legislature,  coming  in  by  its 
special  condition  of  impeachment,  intercepts 
the  effort  and  brings  his  head  again  within  the 
mere  power  of  Congress  where  the  two-thirds 
rule  is  equally  ineffectaal  as  between  the  por- 


This  is  matter  of  grave  import,  of  necessary 

msideration,  and  which,  with  the  people  of 

this  country,  with  watchful  foreign  nations,  and 

in  the  eyes  of  history,  will  be  one  of  the  detersji- 

ining  features  of  this  great  controversy ;  for 

Seat  as  is  the  question  in  the  estimate  of  the 
angers  or  of  ourselves  or  of  the  public  in- 
teliigence  of  this  people,  of  how  great  the 
owet  should  be  on  one  side  or  the  other,  with 
longresB  or  with  the  President,  that  question 
sinks  into  absolute  insignlficauce  compMed 
with  the  greater  andhigher  question,  the  ques- 
tion that  has  been  in  the  Constitution,  that  has 
been  in  the  minds  of  philosophers,  of  pub- 
licists, and  of  statesmen  since  it  was  founded, 
whether  it  was  in  the  power  of  a  writtpn  con- 
stitution to  draw  lines  of  separation  and  put 
up  buttresses  of  defense  between  the  coordinate 
branches  of  the  Government?  And  with  that 
question  settled  adversely  with  a  determinaUou 
that  one  can  devour,  and  having  tiie  power, 
will  devour  the  other,  then  the  balances  of  the 
American  Constitution  are  lost  and  lost  for- 
ever. Nobody  can  reinstate  in  paper  what 
has  once  been  strnck.down  iu  fact.  Mankind 
are  governed  by  instances,  not  by  resolutions. 
And  then,  indeed,  there  is  placed  before 


derided  by  many  foreign  statesmen,  or  else  an 
attempt  to  establish  new  balances  of  power  by 
which,  the  poise  of  the  different  departments 
being  more  firmly  placed,  one  can  be  safe 
against  the  other.  But  who  can  he  wiser  than 
our  fathers?  Who  can  be  juster  than  th^? 
Who  (ian  he  more  considerate  or  more  disin- 
terested than  they?  And  if  their  descendants 
have  not  the  virtue  to  maintain  what  they  so 
wisely  and  so  nobly  established,  how  can  these 
same  descendants  hope  to  have  the  virtue  and 
the  wisdom  to  make  a  better  establishment  for 
their  posterity? 


tremendous  a  subject  under  so  special,  so  dis- 
advantageous, so  disastrous  circumstances  as 
I  have  portrayed  to  you  in  lie  particular  situ- 
ation of  these  branches  of  the  Government. 
A  stronger  Executive,  with  an  absolute  veto, 
with  a  longer  term,  with  more  permanent  pos- 
session and  control  of  official  patronage,  will 
be  necessary  for  the  support  ofthis  eiecutive 
department,  if  the  wise  and  just  and  consider- 
ate measure  of  our  ancestors  shall  cot  prove, 
in  your  judgment,  sufficient;  or,  if  that  be  dis- 
tasteful, if  that  be  unacceptable,  if  that  be 
inadmiBsible,  then  we  ntaet  awing  it  all  over 
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nto  the  omnipotence  of  Congreaa,  and  recur 
,0  the  exploded  experiment  of  the  Confedera- 
tion, where  Congresa  was  executive  and  iegis- 


lativi 


alHi 


There  ia  one  other  genera!  topiCj  not  to  be 
left  unnoticed  for  the  very  serious  impression 
that  it  brings  npon  thepolitical  situation  which 
forma  theaiaple— Imustsay  it — of  thepreeaure 
on  the  part  of  the  Managers  to  make  out  a 
crime,  a  fault,  a  danger  thatshould  enlist yonr 
action  in  the  terrible  machinery  of  impeach- 
ment and  condemnation.  I  mean  ttie  very 
peculiar  political  situation  in  the  country  itseli' 
and  in  the  adminialration  of  this  Government 
over  the  people  of  the  country  which  haa  been 
tbe  womb  from  which  has  apruugthis  disorder 
and  conflict  between  the  departments  of  the 
Government.  I  can,  I  think,  be  quite  brief 
about  it,  and  certainly  shall  not  infringe  upon 
any  of  the  political  proprieties  of  the  occasion. 
The  suppression  of  an  armed  rebellion  and 
the  reduction  of  the  revolted  States  to  the 
power  of  the  Government,  when  the  region 
and  the  population  embraced  in  the  rebellion 
were  so  vast,  and  the  head  to  wliich  tbe  revolt 
had  come  was  so  great,  and  the  reaistance  ao 
continuous,  left  a  problem  of  as  great  difficulty 
in  human  affairs  as  was  ever  proposed  to  the 
actions  of  any  Government.  The  work  of 
pacification  would  have  been  a  severe  task  for 
any  Government  after  ao  great  a  struggle,  when 
BO  great  passions  were  enlisted,  when  so  great 
wounds  had  been  inflicted,  when  so  great  dis- 
contents had  urged  the  controversy,  and  so 
much  bitterness  Jiad  survived  its  formal  settle- 
ment ;  but  wonderful  to  say,  with hia  aituatlon, 
80  difficult  as  to  surpaas  almost  tbe  powera  of 
Government  as.  exhibited  in  any  former  in- 
stance in  the  history  of  the  world,  there  occurred 
a  special  circumstance  that  by  itself  would 
have  tasked  all  the  resources  of  statesmanship 
under  even  a  simple  Government,  I  mean 
the  emancipation  of  the  alavea,  which  had 
thrown  four  millions  of  human  beings,  not  by 
the  proceases  of  peace  but  by  the  sudden  blow 
of  war,  into  the  poaseaaion  of  their  freedom, 
■which  had  changed  at  once,  against  their  will, 
the  relation  of  all  the  reat  of  the  population  to 
these  men  that  had  been  their  slaves. 

The  process  of  adaptation  of  society  and  of 
law  to  so  grave  a  social  change  aa  that,  even 
when  accomplished  in  peace,  and  when  not 
disturbed  hy  the  operations  of  war  and  by  the 
discontents  of  a  suppressed  rebellion,  ai 
much  as  any  wisdom  or  any  courage,  o 
prosperity  that  la  given  to  government,  . 
expect  to  ride  throui;h  in  safety  and  peace. 
Wheii,  then,  these  two  great  political  facts  con- 
cur and  press  upon  the  Government  tliat  is 
responsible  for  their  conduct,  how  vast,  how 
diffieult,  how  intractable,  and  onmanageabk 
aeema  the  postarel 

But  this  doea  not  represent  the  measure  oi 
even  the  principal  feature  of  the  diffiouit^. 
When  the  Government  whose  arms  have  tri- 
umphed aad  suppressed  resistance  ia  itself,  by 


the  theory  and  action  of  the  ConatitutioD,  the 
Government  that  by  peaceful  law  is  to  main- 
tain its  authority,  the  process  is  simple  ;  but 
under  our  complex  Government,  according  to 
the  theory  and  the  practice,  the  inlereats  and 
the  feelinga,  tbe  restored  Constitution  aur- 
rendera  their  doitiestic  aOmrs  at  once  to  the 
local  govemmenta  of  the  people  who  have 
been  in  rebellion.  And  then  ariaes  what  has 
formed  the  staple  of  our  politics  for  the  last 
four  yeara,  what  haa  tried  the  theory,  the  wis- 
dom, the  courage,  the  patriotism  of  all.  It  is 
how  far  under  the  Constitution  as  it  stands  the 
General  Government  can  exercise  absolute 
control  in  the  tranaition  period  between  war 
and  absolute  restored  peace,  and  how  much 
found  to  be  thus  unmanageable  shall  be  com- 
mitted to  changes  of  the  Constitution.  And 
when  we  understand  that  the  great  contro- 
versy in  the  formation  of  tlie  Constitution  it- 
self was  how  far  the  General  Government  should 
be  intmated  with  domeatic  concerns,  and  when 
the  final  triumph  and  the  general  features  of 
the  Constitution  that  the  people  of  the  States 
were  not  willing,  in  the  language  of  Mr,  Ells- 
worth, to  intrust  the  General  Government 
with  their  domestic  interests,  we  see  at  once 
how  wide,  how  dangerous,  how  difficult  tbe 
arena  of  controversy  of  constitutional  law  and 
of  difference  of  opinion  as-  to  what  waa  or  is 
constitudonai,  and  if  it  be  not  of  what  changes 
shall  be  or  ought  to  be  made  in  the  Constitu- 
tion to  meet  the  practical  situation. 

Then  when  you  add  to  this  that  as  people 
divide  on  these  questions,  and  as  the  practi- 
cal forces  on  one  side  and  the  other  are  the 
loyal  masses  and  the  rebel  masses,  whoever 
divides  from  hia  neighbor,  from  his  associate, 
from  his  party  adherents  in  that  line  of  con^ 
stitutional  opinion  and  in  that  line  of  govern- 
mental action,  which  aecms  to  press  least 
changes  upon  the  Constitution  and  least  con- 
trol upon  the  masses  lately  in  rebellion,  will 
be  suspected  and  charged  and  named  and 
called  an  ally  of  traitors  and  rebels,  you  have 
at  once  disclosed  how  our  dangerous  politics 
have  been  brought  to  the  head  in  which  these 
names  of  "traitor"  and  of  "rebel,"  which 
belong  to  war,  have  been  made  the  current 
phrases  of  political  discnasion. 

I  do  not  question  the  rectitude  nor  do  I 
question  thewiadomof  anypositiona  that  have 
been  taken  aa  matter  of  argument  or  aa  mat- 
ter of  faith  or  as  matter  ot  action  in  the  dis 
position  of  this  peculiar  situation  I  only  at 
tract  your  attention  to  the  necessitie'J  and 
dangers  of  the  situation  itaelf  We  wore  in 
the  condition  in  which  the  qneation  of  the 
surrender  to  the  local  communities  of  tbpir 
domestic  affairs,  which  tbp  order  of  Iho  Con 
atitution  had  arranged  lor  the  peaceful  aitua 
tion,  became  impossible  without  the  gravest 
dangers  to  the  State  both  in  respect  to  the 
public  order  and  in  respect  to  thia  changed 
condition  of  the  slaves. 
In  Bnglishhistory  the  Commons  were  urged, 
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after  they  bad  rejected  tbe  king  from  the  Brit- 
ish cotistituttoB  and  found  the  difficulty  of 
making  thinge  work  smaotblf ,  stare  super  an- 
Mquat  vias;  but,  said  Sergeant  Maynard,  "  It 
is  not  the  question  of  standing  upon  the  an- 
cient wajs,  for  we  are  not. on  them."  The 
Eroblem  of  the  Constitution  ia,  as  it  was  then, 
ow  to  get  upon  the  ancient  waja  from  these 
Jatha  that  disorder  and  violence  and  rebellion 
nd  forced  ns  into;  and  here  it  was  that  the 
exasperations  and  the  exacerbations  of  poli- 
tics came  np  mingling  with  charges  of  infi- 
delity to  party  and  with  treason,  moral  treason, 
political  tr^aeoDj  I  suppose,  to  the  State.  How 
many  theories  did  we  have? 

In  this  Senate,  if  I  am  not  miatakenf  one 
;Fery  influential  and  able  and  eloquent  Senator 
was  disposed  to  press  the  doctrines  of  the  Dec- 
laration of  Independence  into  being  working 
forces  of  our  constituted  liberty,  and  a  sort  of 
pre-constitatjonal  theory  was  adopted  to  suit 
the  logical  and  political  difficulties  of  the  case. 
In  another  House  a  great  leader  was  disposed 
to  put  it  upon  the  transconstitutional  necessi- 
ties that  the  situation  itself  imposed  in  perfect 
peace  as  in  absolute  and  flagrant  war.  And 
thus  it  was  that  minds  trained  in  the  old  school, 
attached  to  the  Constitution,  unable  as  rheto- 
ricians or  as  reasonecB  to  adopt  these  learned 
phrases  and  these  working  theories  of  pre- 
constitutional  or  tTausconstitntional  authority 
and  obligation,  were  puzzled  among  the  ruius 
of  society  that  the  war  had  produced  ;  and 
thus,  as  it  seems  to  me,  we  find  these  concur- 
ring dangers  leading  ever  to  an  important  and 
necessary  recognition  by  whoever  has  to  deal 
withtheio  of  the  actual  and  practical  inSuences 
that  they  have  upon  the  controversy. 

And  now  let  me  ui^e  here  that  all  this  is 
within  the  province  of  politics;  and  a  free 
people  are  unworthy  ol  tneir  freedom  and  can- 
not maintain  it  if  their  public  men,  their  chosen 
servants,  are  not  able  to  draw  distinctions  be- 
tween legal  and  constitutional  offense  nnd 
odious  or  evpn  abopiinable  politics.  Certainly 
it  iS  BO..  Idem  senlire  de  repuhlicA,  to  agree 
in  opinion  concerning  the  public  interest,  is 
the  bond  of  one  patty,  and  diversity  from 
those  opinions  the  bond  of  the  other ;  and 
where  passions  and  struggles  of  force  in  any 
form  of  vielence  or  of  impeachment  as  an 
engine  of  power  come  into  play,  then  freedom 
has  become  license,  and  flien  party  has  be- 
come faction,  and  those  who  do  not  withhold 
their  hand  until  the  ruin  is' accomplished  will 
be  subject  to  that  judgment  that  temperance 
and  fortitude  and  patience  were  not  the  ade- 
quate qualities  for  their  conduct  in  the  situa- 
tion in  which  they  were  placed.  Oh,  why  not 
wise  enough  to  stay  the  pressure  till  adverse 
circumstances  shall  notweighdown  the  State? 
Why  not  in  lime  remember  the  political 
wisdom— 
■■  Beware  nf  desperate  step.  Tha  darkest  dw. 
Lire  till  to-morrow,  will  hnvs  pasaed  away. 
I  hold  in  my  hand  an  article  from  the  Trib- 


une, written  under  tbe  instructions  of  this 
trial  and  put  with  great  force  and  skill.  I  do 
not  propose  to  read  it.  1  bring  it  here  to  show 
and  to  say  tliat  it  is  an  excellent  series  of  ar- 
ticles of  impeachment  against  the  President 
of  the  United  States  within  the  forum  of  poli- 
tics for  political  repugnancy  and  obstruction, 
and  an  honest  confession  thatthe  technical  and 
formal  crimes  included  in  these  articles  are  of 
very  paltry  consideration.  That  is  an  excel- 
lent article  of  impeachment  demanding  by  pro- 
cess suitable  to  the  forum  an  answer ;  and  for 
the  discussions  of  the  hustings  and  of  the  elec- 
tion, there  it  belongs;  there  it  must  be  kept. 
But  this  being  a  court,  we  are  not  to  be  tried 
for  that  ill  which  we  are  not  inculpated.  How 
wretched  tie  condition  of  him  who  is  to  be  thug 
oppressed  by  a  vague,  uncertain  shadow  which 
he  cannot  oppose  or  resist  I  If  tbe  honorable  . 
Managers  will  go  back  to  the  source  of  their 
authority,  if  they  will  obtain  what  was  once  de- 
nied them,  a  general  andopen  poHtical  charge, 
it  may,  for  aught  I  know,  be  maintainable  in 
law;  it  may  be  maintainable  in  fact;  but  then 
it  would  be  brought  here;  it  would  be  written 
down ;  its  dimensions  would  be  kuown  and 
understood;  its  weight  would  be  estimated; 
the  answer  could  be  made. 

And  then  your  leisure  and  that  of  the  nation 
being  occupied  with  hearing  witnesses  about 
pohtical  differences  and  the  question  of  politi- 
cal repugnance  and  obstruction  upon  the  side 
of  the  President,  those  who  shoula  be  honored 
with  his  defense  in, that  political  trial  would  at 
least  have  the  opportunity  of  reducing  the  force 
of  tbe  testimony  against  them  and  of  bringing 
opposing  and  contravening  proofs ;  and  then, 
at  least,  if  you  would  have  a  political  trial,  yoa 
would  have  it  with  name  and  with  substance  to 
rest  upon.  But  the  idea  that  a  President  of 
the  United  States  is  to  be  brought  into  the 

Sirocedureof  this  court  by  alimited accusation, 
ound  "  not  guilty"  under  that,  and  convicted 
on  an  indictment  that  the  House  refused  to 
sustain,  or  upon  that  wider  indictment  of  the 
newspaper  press,  and  without  an  opportunity 
to  bnng  proof  or  to  make  arguments  on  the 
subject,  seems  to  us  too  monstrous  for  any 
intelligence  within  or  without  this  politico 
circle,  this  arena  of  controversy,  to  maintain 
for  a  moment. 

I  may  hope,  somewhat  briefly,  to  draw  your 
attention  to  what  lies  at  the  basis  of  the  dis- 
cussion of  the  power  andauthority  that  maybe 
rightfully  exercised  or  reasonably  be  assumed 
in  the  action  of  the  President  to  be  exercised, 
even  if  it  should  prove  erroneous  witiiin  the 
premises  of  this  matter  between  the  two 
branches  of  the  Government. 

The  coHrdination  of  the  powers  of  Govern- 
ment is  not  only  the  greatest  effort  in  the  frame 
of  a  written  constitution,  but  I  think  it  must  be 
conceded  tliat  as  it  occupies  the  main  portion 
of  the  Constitution  itself,  so  it  has  been  regarded 
by  all  competent  critics  at  home  and  abroad  to 
have  been  a  work  most  successfully  occom 
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{liBhed  by  the  fraaierB  of  oar  Government, 
ndeed,  if  you  will  look  at  the  Constitution,  you 
will  find  that  bejoad  that  Tery  limited  thoagh 
very  important  eervice,  of  diTiding  what  belongs 
to  Government  and  what  shall  be  left  to  the 
libertiea  of  the  people,  and  then  discriminating 
between  what  ahall  be  accorded  to  the  General 
Government  and  what  sbalt  be  left  to  the 
domestic  govern menla  of  the  States,  the  whole 
service  ofthe  Constitution  is  to  buiW  np  these 
three  department's  of  the  Government  so  that 
they  shall  have  strength  to  stand  as  ag^nst  the 
others,  and  not  strength  to  encroach  or  over- 

Much  has  been  said  about  Congress  as  being 
tiie  great  repository  of  power.  Why,  of  course 
it  is.  It  is  the  repository  of  power  and  of  will, 
and  there  ia  not  an;  difficulty  in  making  Con- 
peas  strong  enough.  Congress,  that  must  be 
intrusted  witfi  all  the  strings  of  power  and 
fiimished  with  all  its  resources,  the  effort  of 
the  Constilu^on  is  to  curb  and  restrain^  and 
BO  you  will  find  that  almost  al!  the  inhibitions 
of  the  Constitution  ate  jjlaced  apon  Con- 
gress— upon  Congress  in  withholding  it  from 
power  over  the  people ;  ftom  Congress  in  with- 
holding it  from  power  over  the  States  ;  from 
Congress  in  withholding  it  from  power  over 
the  coHrdinate  branches;  and,  nevertheless, 
by  a  necessary  and  absolute  deposit  of  author- 
iiy  in  Congress,  it  is  left  master  of  the  whole. 
This  power  of  Parliament  in  the  British  con- 
stitution makes  the  Commona  masters  of  the 
Government.  To  what  purpose  is  it  to  pro- 
vide that  the  jusliees  of  the  Supreme  Court 
ihall  hold  their  tenure  for  life,  and  that  their 
salaries  shall  not  be  diminished  during  the 
t^rm  of  their  service,  when  Congress,  by  an 
undoubted  constitutional  power,  may  omit  and 
refuse  to  appropriate  one  dollar  to  the  sup- 
jiort  of  any  particular  justice  during  any  par- 
ticular year  or  series  of  years  ?  Nevertheless, 
the  Government  ia  to  be  administered  by  men, 
and  in  an  elective  government  the  trust  ia  that 
the  selected  agents  ofthe  people  will  be  faith- 
ful to  their  interest  and  will  be  endowed  with 
sufficient  intelligence  to  protect  them. 
_  But  simple  as  is  the  constitution  of  the  judi- 
ciary, and  needingno  care,  when  you  come  to 
the  executive  authority  arises  the  problem 
which  haa  puzaled,  does  puzzle,  will  puzzle,  all 
framera  of  government  having  no  source  and 
no  ideas  of  authority  exceptwhat  springs  from 
the  elective  sufiiage.  You  have  the  balance 
of  the  British  constitution  between  the  Crown 
and  the  Parliament,  because  it  rests  upon  ideas 
and  traditions  and  experience  which  have 
framed  one  portion  of  the  Government  as 
springing  up  from  thepeople  andin  their  rigM, 
and  the  other  portion  of  the  Government  as 
descending  from  Divine  authority  and  in  its 
right;  and  you  have  no  difficulty  in  enlarging, 
confirming,  and  bracing  up  the  authority  of 
Parliament,  provided  you  leave  standing  the 
authority  and  majesty  of  the  throne.  But 
here  the  problem  is,  how,  without  the  support 


of  nobility,  of  the  foantain  of  honor,  of  time, 
of  strength,  of  inheritance,  how  under  a  suf- 
frage and  for  a  brief  period  to  make  an  Bxec- 
ntive  that  is  strong  enough  to  maintain  itae^ 
against  the  contentions  ofthe  Constitution? 

Undertbese  circumstances,  and  adjustingthe 
balance  as  it  is  found  in  the  Constitution,  our 


parly,  the  Executive  has  seemed  too  strong; 
sometimes,  in  the  heat  of  party.  Congress  has 
seemed  too  strong ;  yet'  every  contest  and  every 
danger  passes  away,  managed,  administered, 
controlled,  proteetedbythegreat,  superior,  pre- 
dominant interest  and  power  of  the  people 
themselves.  And  the  essence  of  the  Constitu- 
tion ia,  that  there  ia  no  period  granted  by  itof, 
authority  to  the  Senate  in  their  sl:i  years' 
term,  to  the  President  in  his  four  years'  term, 
to  the  House  of  Eepresentatives  in  their  two 
years'  term,  no  period  that  cannot  be  lived 
through  in  patience  subordinate  and  obedient 
to  the  Constitution ;  and  that,  as  waa  said  in 
the  debate  which  I  read  from  the  Convention, 
applied  to  theparticular  topic  of  impeachment, 
there  will  be  no  danger  when  a  four  years' 
recurring  election  restores  to  the  common 
master  of  Congress  and  the  Executive  the 
trust  reposed,  that  there  will  be  a  temntation 
to  carry  for  political  controversy  and  upon 
political  offense  the  sword  ofthe  Constitution, 
and  make  it  peremptory  and  final  in  the  de- 
struction ofthe  office. 

I  beg  leave,  in  connection  with  this  subject, 
its  delicacy,  its  solicitudes  in  the  arrangement 
of  constitutional  power,  to  read  two  passages 
from  a  great  statesman,  whose  words  when  be 
was  alive  were  as  good  as  anybody's,  and 
since  his  death  have  not  lost  their  wisdom  with 
his  countiymen ;  I  mean  Mr.  Webster.  In  his 
debate  upon  the  Panama  mission  he  said,  in 
speaking  of  the  question  of  the  confidence  of 
Congress  in  the  E 
"This  Beems  a  sin 
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Again,  in  his   speech   on   the  presidential 
protest  in  the  Senate  in  1884,  he  said ; 
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aler'a  Works.  Tol.  4,  p.  122. 

I  think  I  need  to  add  nothing  to  these  wise, 
these  discriminating,  these  absolute  and  per- 
e  mptory  instructionsofthisdistinguishedstates- 
man.  The  dilScnttj  and  the  danger  are  exactly 
where  this  Government  now  finds  them  in  tte 
withholding  of  the  strength  of  one  department 
from  working  the  ruin  of  another. 

Mr.  CONKLING.  Mr.  President,  I  move 
aji  adjournment  for  the  day, 

yrhe  motion  was  agreed  to ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned. 


April  30,  1868. 
of  the  United  States  took 


The  Chief  Ji 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Staij' 
bery  and  Mr.  Cnrtis,  appeared  and  took  the 
«eata  assigned  to  them  respectively. 

The  members  of  the  House  of  Repreaenta- 
tivea,  as  in  Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Washbukse,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  andwere  conducted  to  the 
seats  provided  for  IheitL 


The  Journal  of  yesterday's  proceedings  of 
Che  Senate,  sitting  for  the  trial  of  the  impeach' 
"uent,  was  read. 

The  CHIEF  JUSTICE.  The  first  businesB 
a  order  is  the  motion  of  the  Senator  from 
Massachusetts,  [Mr.  Souneb,]  which  the  Sec- 
retary will  read. 

The  Chief  Clerk  read  as  follows : 

Whereaa  Mr.  Nelaon,  one  of  tbe  couBsel  for  the 
President,  in  addressing  the  Senate,  has  naed  disor- 
derly worda,aa follows,  namely:  bfainoing with  per- 
sonalities directed  to  one  of  the  Managers  he  pro- 
floeded  to  say:  "So  faros  any  question  that  the  sen- 
tleman  desires  to  moke  of  a  Deraonal  ohatt^'ier  with 
me  is  oonoerned,  tbiaisnottne  place  to  mate  it.  Let 
bira  make  it  elsewhere  if  he  desires  to  do  it:"  and 
whereaa  auob  language,  besides  being  discreditable 
to  tbeseproeeedinrs,  is  apparently  intended  to  pro- 
-ahe  a  due!  or  to  signify  a  willingness  to  flgbt  a  duel, 
mtrary  to  law  and  good  morals ;  Thsrelore, 

Ordered.  Tbat  Mr.  Xelson,  one  of  tbe  bouneel  at 
le  President,  has  juatiy  deserved  the  disapprobo- 

Mr,  JOHNSON.  Mr.  Chief  Justice,  I  move 
1  lay  the  resolution  on  the  table. 

Mr.  SUMNER.  On  that  I  ask  for  the  yeas 
and  nays. 

The  yeas  and  nays  were  ordered;  and  the 
Chief  Clerk  called  Mr.  Anthony's  name. 

.  .r.  ANTHONY.  Before  voting  on  this  I 
should  like  to  propose  a  question  to  the  coun- 
sel, and  I  will  do  it  in  writing,  or,  if  the  Senate 
will  allow  me,  I  will  do  it  verbally. 
^  The  CHIEF  JUSTICE.  If  there  Is  no  ob- 
jection the  Senator  from  Rhode  Island  can 
propoae  a  question. 

Mr.  ANTHONY-  I  wish  to  ask  of  the  coun- 
sel if,  in  the  remark  which  has  been  quoted  in 
the  resolution,  it  •«&&  his  intention  to  challenge 
the  Manager  alluded  to  to  a  mortal  combat? 

Mr.  NELSON.  It  is  a  very  difficult  ques- 
tion for  me  to  answer.  Diiring  the  recess  of 
the  Senate  the  day  before  yesterday  the  hon- 
orable gentleman  [Mr.  Manager  Bctler]  re- 
marked to  me  that  he  was  going  to  say  some- 
thing upon  the  subject  of  Alta  Vela,  and  de- 
sired me  to  remain.  When  the  gentleman  read 
his  remarks  to  the  Senate  I  regarded  them  as 
charging  me  with  dishonorable  conduct  before 
the  Senate,  and  in  the  heat  of  the  discussion 
I  made  nse  of  language  which  was  intended  to 
signify  that  I  hurled  back  the  gentleman's 
charge  upon  him,  and  that  I  would  answer  that 
charge  in  any  way  in  which  the  gentleman  de- 
sired to  call  me  to  account  for  it.  I  cannol 
say  I  had  particularly  the  idea  of  a  duel  in  my 
mind,  as  I  am  not  a  daelist  by  profession ; 
but,  nevertheless,  my  idea  was  that  I  wonld 
answer  the  gentleman  in  any  way  in  which  he 
chose  to  call  upon  me  for  it.  I  did  not  intend 
to  claim  any  exemption  on  account  of  age  or 
any  exemption  on  account  of  other  things  Chat 
are  apparent  to  the  Senate.  That  was  all  that 
I  meant  to  signify,  and  I  hope  the  Senate  will 
recollect  the  circumstances  under  which  this 
thing  was  done.  The  Senate  has  treated  me 
and  every  other  gentleman  concerned  in  this 
case  with  the  utmost  kindness  and  politeness, 
and  has  given  marked  attention  to  what  we 
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have  said,  and  the  idea  of  insulting  the  Senate 
ia  a  thing  that  never  entered  my  mind.  I  had 
no  euch  thought  or  design.  I  entertain  the 
kindest  feelings  and  the  most  respectful  feel- 
ings towai'd  the  Senate,  and  would  be  aa  far 
as  any  man  npon  the  face  of  the  earth  from 
Eayi  ng  anything  which  wonld  justly  give  offense 
to  the  gentlemen  of  the  Senate  whom  I  was 
addressAng. 

Mr.  SUMNER.  Mr.  President,  I  ask  that 
the  resolution  be  read  again. 

The  Chief  Clerk  read  the  resolution. 

The  CHIEF  JUSTICE.  The  Secretary  will 
proceed  wkh  the  call  of  the  roll  on  the  motion 
to  lay  on  the  table. , 

The  question  being  taken  by  yeas  and  nays, 
reEullea— yeas  35,  nays  10 ;  as  follows : 

YEAS-Mmbb.  Anthony,  Bayurd,  Buokalew,  Cat- 
tell,  Chandler,  Corbett,  Cragin.  Davil,  DUon,  Doo- 
Itttle.  Drake,  Edmunds,  Feny.  Fessenden.  FonloT, 
I'relingbnyseD.  Grimes.  Harlan,  Hendricks,  Hnwe. 
JohneoD.  Horrill  of  Maine.  Morton.  Norton.  Pat- 
terson of  Sew  Hampshire.  Patterson  of  Hennesaee, 
Banuev.  Robs.  8»ulBboty.  Sherman.  Tipton.  Trum- 
biril..  Van  Winkle.  ViokerB,andWilliams-3o. 


KOT  VOTING-Meters.  Cole  Conklin^  Conness. 
Hendflraon.  McCiflery.  Nye.  Spra^e.  Wade,  and 
Willey— 9. 

So  the  resolntioB  was  laid  upon  the  table. 

The  CHIEF  JUSTICE.  The  nest  business 
in  order  is  the  order  proposed  by  the  Senatot 
from  Pennsylvania,  [Mr.  Cameron,]  which  the 
Secretary  will  read. 

The  Chief  Cierk  read  as  follows : 

Ordered,  That  the  Senate,  eittine  as  a  ooart  of  im- 
peachment, shall  hereafter  hold  nieht  aasBiona.  com- 
meDcin^  at  eight  o'eleek  p.  m.  to-day.  and  eoutinu- 
ing  until  eleven  o'elook  p.  m.,  until  the  argnments 
of  the  eonnsel  for  the  President  and  of  the  Mau- 

shal!  be  concluded. 

Mr.  SUMNER.  I  move  to  strike  out  all 
after  the  word  "Ordered,"  and  insert  what  I 
send  to  the  Chair. 

The  CHIEF  JUSTICE.  The  words  pro- 
posed to  be  inserted  will  be  read. 

The  Chief  Clerk  read  as  follows: 


That  the  Senat 


le  afternoon 
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cmainder  of 


Mr.  SUMNER.     On  that  I  should  like  to 
have  the  yeas  and  nays. 

Mr.  TRUMBULL.     Mr.  President,  I  n 
to  lay  this  whole  subject  on  the  table. 

Mr.  SUMNER.     On  that  I  ask  for  the  yeas 
and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted — yeas  32,  nays  17;  as  follows: 
YEAS— Messrs.  Anthony,  Bayard,  BnokaUw,  Cat- 
tell. Corbett,  Davis,  Diion.  Doolittle.  Drake.  Ferry, 
PeEaenden.  Fowler,  Frelinghuysen.  arimes,  Hond- 
rick!.  Howe.  Johnson,  McCreery ,  Morrill  of  Maine, 
Morrill  ol  Vermont,  Morion,  Norton.  Patterson  of 
New  Harapahire,  Patterson  at  Tennessee.  Bamaey, 
Boss.  Saulsbury,  Sptwae,  Trumbull,  Van  Winkle, 
Viokera,  and  Willey— 32. 

NAYS-Mesars.    Cameron,    Chandler,    Conkling, 
Cratin,  EdoiDBdi.  Harlan,  Howard,  Morgan,  Pom- 


Eroy.  Sherman.  Stewart.  Sumner,  Xhayet,  Tipton, 
Williams.  Wilson,  and  Yatea-17. 

NOT  VOTING— Messrs.  Cole.  Conness,  Henderson, 
Nye,  and  Wade-S. 

So  the  order  and  amendment  were  laid  upon 
the  table. 

The  CHIEF  JUSTICE.  Mr.  Evarts  will 
proceed  with  the  argument  for  the  President. 

Mr.  EVARTS.  We  perceive  then,  Mr.  Chief 
Justice  and  Senators,  that  the  subject  out  of 
which  this  controversy  has  arisen  between  the 
two  branches  of  the  Government,  executive 
and  legislative,  touches  the  very  foundations 
of  the  balanced  powers  of  the  Constitution; 
and  in  the  ai^uments  of  the  honorable  Man- 
agers it  has  to  some  extent  been  so  pressed  upon 
your  attention.  You  have  been  made  to  be- 
lieve that  so  weighty  and  important  is  the 
point  in  controversy  as  to  the  allocation  of  the 
power  over  office  included  in  the  function  of 
removal  that  if  it  is  carried  to  the  credit  of 
the  executive  department  of  this  Government 
it  makes  it  a  monarchy.  Why,  Mr.  Chief  Jus- 
tice and  Senators,  what  grave  reproach  is  this 
npon  the  wisijom  and  foresight  and  civil  pru- 
dence of  our  ancestors  that  have  left  unexam- 
ined and  unexplored  and  unsatisfied  these 
doubts  or  measures  of  the  strength  of  the  Ex- 
ecutive as  upon  so  severe  a  test  or  inquiry  of 
being  a  monarchy  or  a  free  republic?  I  ask 
your  attention  to  a  passage  from  the  Federalist, 
in  one  of  the  papers  by  Alexander  Hamilton, 
who  meets  in  advance  these  aspersions  that 
were  sought  to  be  thrown  upon  the  establish- 
ment of  the  executive  power  in  a  President. 
He  there  suggests  in  brief  and  solid  discrimi- 
nations the  distinctions  between  the  Prei- 
idency : 

■'  The  President  of  the  United  States  would  be  an 
officer  elected  by  tbe  people  for /our  years ;  the  kini 
ot  Great  Britain  is  a  perpetual  and  herediiary  prince. 
The  one  would  be  amenable  to  personal  punisliment 
anddiaeroce;  the  person  of  the  other  is  sacred  and 
Inviolable.  The  one  would  havea  oHK^iMnegatiTO 
upon  the  acts  of  tbe  legislative  body;  the  other  has 
an  abioiule  negative.  The  anewonldhavearight  to 
command  tbe  mililary  and  naval  fbnea  of  the  nation; 
the  other,  in  addition  to  this  lillit,  pouassei  that  of 
dtclariw -wnr  onA  of  raunvanin^EiKuiirfleetBand 
armies  by  his  own  antlioritr.  The  one  woold  have  a 
CO  nenrrent  power  with  a  branch  of  theLecielatnre  in 
the  formation  of  tieatlcs;  tbe  other  is  the  tok  p<a- 
aetmr  of  the  power  of  making  treaties.  The  one 
would  have  nlikeoonanrrentanthoritr  in  appointing 
to  offices:  the  other  is  the  iDlaantbor  of  all  appoint- 
ments. The  one  oan  CDnlbr  no  piivilcAe:  whatever; 
Cho  other  can  makedeDiieiU  of  aliens,  noblemen  of 
commoners,  c«i  ereot  oorporations  with  all  the  rights 
iniadant  to  oorporate  bodiei.  Tin  ons  can  presoribe 
no  rules  coiuternins  the  eommeroeor  onrrenoy  of  the 
natioD;  theo^eruinieToralrapeotttheBrUterof 
eommeree,  and  in  this  aapaolty  eon  eitablish  markets 
and  fairs,  nan  legnlate  weisbtt  and  meamres,  can  lay 
embaKoesfbr  ■  limited  time-oan  coin  money,  can 
anthoriieorproblbittbeeirculationof  fiireign  coin. 
The  one  has  no  partlcleof  spiritual  Jarisdiclion;  the 
other  is  the  supreme  head  and  governor  of  the  na- 
tional church  I     What  answer  shall  we  give  to  tbosiS 


toll  us  t 


But  a  little  closer  attention  both  to  the  hisr 
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to  be, 


torj  of  the  fnnniDg  of  the  Conatitutioa  and  to 
the  opinions  that  maintained  a  contest  in  the 
body  of  the  Convention  which  should  finally 
determine  the  general  eharaeter  and  nature 
of  the  Conatilation  will  show  ua  that  this  matter 
of  thepower  of  removal  or  the  control  of  office, 
as  disputable  between  the  Executive  and  the 
Senate,  touches  more  nearly  one  of  the'  other 
great  balances  of  the  Constitution  ;  I  mean 
that  balance  between  the  neight  of  numbers 
in  the  people  and  the  equality  of  Statea,  irre- 
Epective  of  population,  of  wealth,  and  of  size. 
Here  it  is,  if  I  may  he  allowed  to  say  so,  that 
the  opinions  to  which  my  particular  attention 
was  drawu  by  the  honorable  Manager,  [Mr. 
BouTWELL,]  the  opinions  of  Roger  Sherman, 
had  their  origin.  One  of  the  most  eminent 
n  of  the  laat  generation  said  to  me 
a  to  Mr.  Sherman  and  to  his  young  col- 
I,  Mr.  Ellsworth,  and  to  Judge  Paterson, 
w  Jersey,  that  we  owed  it,  more  than  to  all 
1  that  Convention,  that  our  Government 
lade  what  that  stateaman  pronounced  it 
:,  the  beat  Government  in  the  world,  a 
Federal  Republic,  inatead  of  being  what  it 
would  have  been  but  for  thoae  memberaof  the 
Convention,  as  this  same  statesman  of  the  last 
feneration  expressed  it,  a  consolidated  empire, 
tlie  worst  Government  in  the  world. 

Between  theae  two  opinions  it  was  that  the 
controveray  whether  the  Senate  ahould  be  ad- 
mitted into  B  share  of  the  executive  power  of 
official  appointment,  thegceat arm andstrength 
of  the  Government  came  into  play ;  and  as  a 
part  of  hia  firm  maintenance  of  the  equality  of 
the  States  Mr.  Sherman  insisted  thattnis  parti- 
cipation should  be  accorded  to  the  Senate  ; 
and  others  reaiated  aa  too  great  a  subtraction 
from  the  aum  of  executive  power  to  be  capa- 
ble safely  of  this  distribution  and  frittering 
away.  Mr.  Adams,  the  first  President  of  that 
name,  I  am  informed  upon  anthority  not 
doubted,  bringing  it  to  roe  from  the  opinion 
of  his  grandson,  d'   '   '      '  '    '       ''    ' 

even  the  participati 
Constitution,  as  co 
the  practice  of  this  G> 
the  Senate,  would  be  the 
Constitution  would  foil ; 
power  to  comparatively  irresponsible  and 
noticed  (administration  in  the  Senate  would 
ultimately  so  destroy  the  strength  of  the  Exec- 
utive with  the  people  and  create  ao  great  dis- 
content with  the  people  themselves  that  the 
Executive  of  their  own  choice  upon  the  Federal 
forces  and  numbers   which   the   Constitution 
gives  to  that  election  would  not  submit  to  tl 
executive  power  thus  beatowed  being  given 
a  body  that  had  its  constitution  without  ai 

{opular  election  whatever,  and  had  its  mer 
ers  and  strength  made  up  not  by  the  wealth 
and  power  and  strength  of  the  people,  hut  by 
the  eciuality  of  the  Statea. 

When  yon  add  to  that  this  change  which  gi-\ 
to  the  Senate  a  voice  in  the  removal  from  offii   , 
And  thus  gives  them  the  first  hold  upon  the 


question  of  the  maintenance  of  official  power 
in  ihe  country,  you  change  wholly  the  question 
of  the  Constitution;  and  inatead  of  giving  the 
Senate  only  the  advisory  force  which  that 
instrument  commits  lo  it,  and  only  under  the 
ctfndilions  that  the  office  being  to  be  filled  they 
have  nothing  to  say  but  who  shall  fill  it,  and 
if  they  do  not  concur  still  leave  it  to  the  Bxecn- 
tiveto  name  another  and  another  and  another, 
always  proceeding  from  his  original  and  ptin- 
cipal  motion  in  the  matter,  yon  change  it  to 
the  ahaolute  preliminair  power  of  Ihia  body  to 
say  to  the  Executive  of'^the  United  States  that 
every  administrative  office  tinder  him  shall  re- 
main aa  it  ia,  and  theae  .offlcera  ahall  be  over 
him  and  againathim  provided  they  be  with  and 
for  you ;  and  when  you  add  to  that  the  power 
to  say  "  until  we  know  and  determine  who  the 
issor  will  be,  until  we  get  the  first  move 
by  the  Executive's  concession  to  usof  theanc- 
ceaaor,  we  Jio!d  the  reina  of  power  that  the 
office  ahall  not  be  vacated,"  you  do  indeed 
break  down  at  once  the  balance  between  the 
executive  and  the  le^alative  power  as  repre- 
aented  in  this  body  of  the  latter  department 
of  the  Government,  and  you  break  down  the 
Federal  election  of  President  at  once,  and  com- 
mit to  the  equality  of  States  the  partition  and 
distribution  of  the  executive  power  of  this 
coantry. 

I  would  like  to  know  how  it  is  that  the  peo- 
ple of  this  country  are  to  be  made  to  adopt 
this  principle  of  their  Constitution  that  the 
executive  power  attributed  to  the  Federal 
members,  made  up  of  Senatora  and  Repre- 
sentatives added  together  for  each  State,  la  to 
K  through  the  formality  of  the  election  of  a 
esident  upon  that  principle  and  upon  that 
calculation,  and  then  find  niat  the  executive 
power  that  they  supposed  was  involved  in  that 
primary  choice  and  expression  of  the  public 
will  is  to  be  administered  and  sontrotled  by  a 
body  made  up  of  the  equality  of  States.  I 
would  like  to  know  on  what  plan  pur  politics 
are  to  be  carried  on ;  how  can  you  make  the 
combinations,  how  the  forces,  how  the  inter- 
ests, how  the  efforts  that  are  to  throw  them- 
selves into  a  popular  election  to  raise  a  pres- 
idential control  of  executive  power,  and  then 
find  that  that  executive  power  is  all  admin- 
istered on  the  principle  of  equality  of  States. 
I  would  like  to  know  how  it  la  that  New  York 
and  Pennsylvania  and  Ohio  and  Indiana  and 
Illinois  and  Missouri  and  the  great  and  grow- 
ing States  are  to  carry  the  force  of  popular 
will  into  the  executive  chair  npon  the  Fed- 
eral numbers  of  the  Electoral  Colleges,  and 
then  find  that  Rhode  Island  and  Delaware 
and  the  distant  States  unpeopled  are  to  con- 

of  executive  power.  I  would  like  to  know 
how  long  we  are  to  keep  up  the  form  of  elect- 
ing a  President  with  the  will  of  the  people 
behind  him  and  then  find  him  stripped  of  the 
power  thus  committed  to  him  in  the  partition 
between  the  States  without  regard  to  numbers 
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or  to  p<qm1ttr  opiniou.  There  ia  the  grave  dis- 
location of  the  balancea  of  the  Constitution  ; 
tbete  is  Uie  absolute  destruction  of  the  power 
of  the  people  over  the  presidential  authority, 
keeping  up  the  form  of  an  election,  but  de- 
priving ie  of  nil  its  resulla.  And  I  would  like 
to  know,  if  hy  kw  or  by  will  this  body  thua 
assumes  to  itself  this  derungoment  of  the  bal- 
ances of  Uie  ConslilutioD  03  between  the  States 
and  popular  numbers,  how  long  New  England 
can  maintain  in  its  share  of  executive  powec, 
as  administered  here,  as  large  a  proportion  as 
belongs  to  New  York,  to  Pennsylvania,  to 
Ohio,  to  Indiana,  to  Illinois,  and  to  Missouri 
together. 

Z  must  think,  Mr.  Chief  Justice  and  Sen- 
ators, that  there  has  not  been  sufficiently  con- 
sidered how  far  these  principles  thui  debated 
reach,  'and  bow  the  iramers  of  the  CoostJtu- 
tion,wh6nlhcj'camelo  debate  inthe year  1780 
in  Congress  what  was  or  should  be  the  actual 
and  practical  allocation  of  this  authority,  un- 
derstood the  question  perfectly  in  its  bearing 


,9  fut. 


True,  indeed,  Mr.  Sherman  was  always  a 
stern  and  persistent  aiivocate  for  the  strength 
of  the  Senate  as  against  the  power  of  the  Ei- 
eentive.  It  was  there,  on  that  point,  that  the 
Senate  represented  the  equality  of  States  ;  and 
he  and  Mr.  Ellsworth,  holding  their  places  in 
the  Convention  as  fhe  representatives  of  Con- 
necticut, a  State  then  a  small  State,  between 
the  powerful  State  of  Massachusetts  on  the 
one  side  and  New  York  on  the  other;  and 


great  State  of  New  Y<wk  on  the  one  side  anii 
the  great  State  of  Pennsylvania  on  the  other, 
tfere  the  advocates,  undoubtedly,  of  this  dis- 
tribution of  power  to  the  Senate;  and,  as  is 
well  known  in  the  history  of  the  times,  a  cor- 
respondence ttf  some  importance  took  place 
between  the  elder  Mr.  Adams  and  Mr.  Shcr< 
man,  in  the  early  days  of  the  working  of  the 
Government,  as  to  whether  the  fears  of  Mr. 
Adams  that  the  Executive  would  prove  too 
weak  or  the  purposes  of  Mr.  Sherman  that  the 
Senate  should  be  strong  enough  were  or  were 
not  most  in  accord  with  the  principles  of  the 
Government.  But  all  that  was  based  upon  the 
idea  that  the  concurrence  of  the  Senate,  under 
me  terms  of  the  Constitution,  in  appointment, 
waa  the  only  detraction  from  tiie  supremacy 
and  independence  of  executive  authority. 

Now,  this  question  comes  up  in  this  form, 
the  power  of  removal  is,  and  always  has  been, 
claimed  and  exei-cised  by  the  Executive  in 
this  Government  separately  and  independently 
of  the  Senate.  Until  the  act  of  March  2, 
1867,  the  actual  power  of  removal  by  the 
Senate  never  has  been  claimed.  Some  con- 
structiouB  upon  the  affirmative  exercise  of  the 
power  of  appointment  by  the  Executive  have 
at  different  times  been  su^ested,  and  received 
more  or  less  support,  tending  to  the  couclu- 
aaa.  l^at  thus  the  Senate  might  have  some 


hold  of  the  question  of  removals ;  and  now 
this  act,  which  we  are  to  consider  more  defi- 
nitely hereafter,  does  not  assume  in  terms  to 
give  tlie  Senate  a  participation  in  the  distinct 
apd  separate  act  of  an  executive  nature,  the 
removal  from  office.  Indeed,  the  manner  that 
the  Congress  has  dealt  with  the  subject  is  quite 
peculiar.  Unable,  apparently,  to  find  ade^ 
quate  support  for  the  pretension  that  the  Sen- 
ate could  claim  a  share  in  the  distinct  act  of 
removal  or  vacating  of  office,  the  scheme  of 
the  law  is  to  change  the  tenure  of  oSice,  so  that 
removability  as  a  separate  and  independent 
governmental  act,  by  whomever  to  be  eserted, 
IS  obliterated  from  the  powers  of  this  Govern- 
ment. Look  at  that,  now,  that  you  do  abso- 
lutely strike  out  of  the  capacity  and  resources 
of  this  Government  the  power  of  removing  an 
officer  as  a  separate  executive  act ;  I  mean  an 
executive  act  in  which  you  participate.  You 
have  determined  by  law  that  there  shall  be  no 
vacation  of  an  office  possible,  except  when  and 
OS  and  by  the  operation  of  completely  filling  it. 
And  so  far  have  jou'carried  that  principle  that 
you  do  not  even  make  it  possible  to  vacate  it 
by  the  concurrence  of  the  Senate  and  the  Pres- 
ident;  but  you  have  deliberately  and  firmly 
determined  that  the  office  shall  remain  full  aa 
an  estate  and  possession  of  the  incumbent, 
from  which  he  can  be  removed  under  no  stress 
of  the  public  necessity  except  hy  the  fact  oc- 
curring of  a  complete  appointment  for  perma- 
nent tenure  of  a  successor  concurred  in  by 
the  Senate  and  made  operative  by  the  new 
appointee  going  into  and  qualifyuig  himself 
in  the  office. 

This  seems  at  the  first  sight  a  very  extraordi- 
nary provision  for  all  the  exigencies  of  a  Gov- 
ernment like'Ours,  with  its  forty  thousand  offi- 
cers, whose  list  is  paraded  here  before  you,  with 
their  twenty-one  millions  of  emoluments,  to 
show -the  magnitude  of  the  great  prize  con- 
tended for  between  the  Presidency  and  the 
Senate.  It  ia  a  very  singular  provision,  doubt- 
less, that  in  a  Government  which  includes 
under  it  forty  thousand  officers  there  should 
be  no  governmental  possibility  of  stopping  a 
man  ia  or  removing  him  from  an  office  except 
by  the  deliberate  succession  of  a  permanent 
sneoesBor  approved  by  the  Senate  and  con- 
curred in  by  the  appoLntee  himself  going  to 
the  place  and  qualifying  and  assuming  it^ 
duties. 

I  speak  the  language  of  the  act,  and  while 
the  Senate  is  in  session  there  is  not  any  power 
of  temporary  suspension  or  arrest  of  fraud  or 
violence,  of  danger  or  menace,  in  the  conduct 
of  the  subsisting  officer.  When  you  are  in 
recess  there  is  a  power  of  suspension  given  to 
the  Executive,  and  we  are  better  off  in  that 
respect  when  you  ate  in  office  than  when  you 
are  in  ses^on,  for  we  can,  dy'a  peremptory 
and  definite  and  appropriate  action,  arrest  mis- 
conduct by  suspension.  But  as  I  said  before, 
I  repeat,  under  this  act  the  incumbents  of  all 
these  offices  have  a  permanent  estate  until  » 
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,  with  your  consent  and  hia  own,  ie 
inducted  into  the  office. 

I  do  not  propose  to  diacuga  (as  quite  unne- 
ceaaary  to  any  decision  of  any  matter  to  be 

f)aased  on  in  your  judgment)  at  any  very  great 
ength  llie  question  of  the  constitutionality  of 
this  law.  A  very  deliberate  expression  of 
opinion,  after  a  very  valuable  and  thorough 
debate,  conducted  in  this  body,  in  which  the 
reasons  on  each  side  were  ably  maintained  by 
your  most  distinguished  members,  and  a  very 
'  ^consideration  in  the  House  of  Eep- 

...ives,  where  able  and  eminent  lawyers, 
:  of  whom  appear  among  the  Managers 
to-day,  gave  the  country  the  benefit  of  their 
knowledge  and  their  acuteness,  have  placed 
this  matternpon  a  legislative  judgment  of  con- 
stitutionality. BntI  think  all  wul  agree  that 
a  legislative  judgment  of  constitutionality  doea 
not  conclude  a  court,  and  that  when  legislative 
judgments  have  differed,  and  when  the  prac- 
tice of  the  Government  for  eighty  years  has 
been  on  one  side  and  the  newideaa introduced 
are  confessedly  of  reversal  and  revolution  in 
those  ideas,  it  is  not  saying  too  much  to  say 
that  after  the  expression  of  the  legislative  will, 
and  after  the  expression  of  tbe  opinion  of  the 
Legislature  implied  in  their  actiouj  there  yet 
would  remain  for  debate  among  jurists  and 
lawyers,  among  statesmen,  among  thoughtful 
citizens,   and   certainly  properly    within   the 

Srovince  of  the  Supreme  Court  of  the  United 
tatea,  the  question  whether  the  one  or  the 
other  construction  of  the  ConstitatJon,  so  vital 
in  its  influence  upon  the  Government,  was  the 
correct  and  the  safe  course  for  the  conduct  of 
the  Government. 

Let  me  ask  your  attention  for  a  moment  upon 
two  points,  to  the  question  as  presenting  itself 
to  the  minds  of  the  Senators,  as  to  whetier 
this  was  or  was  not  a  reversal  and  revolution 
in  the  practice  and  theories  of  the  Government, 
andalsoas  to  the  weight  of  alegislative  opinion. 
In  the  Senate,  the  Senator  from  Oregon  [Mr. 
Wii.uiMs]  said : 

*  "  Thia  bill  andertftkes  to  reverBS  what  ha«  hereto, 
ntheadmittedpraotioeor'--  " ' 


the  Executive  of  all  responsibility  by  robbing 
it  of  what  is  the  pith  of  reaponsibility,  discre- 

The  same  honorable  Senator  proceeds,  in 
another  point  of  the  debate : 
"Iknowth ere  ia  room  for  diBdereemBntoropinion! 

ticB  of  the  (iovamment  in  all  other  rasrccts,  wa 
might  let  Chia  power  rcmsin  iathehaDdaofthePi'eS' 
ident  of  the  United  StateB"— 

That  is,  the  Cabinet  officers'  appointment — 
"  that  we  ought  not  to  strip  him  of  this  power,  which 
able  that  he  should  eieroise,"— iWd.,  p.  364. 

The  honorable  Senator  from  Michigan  [Ifr. 
Howakd]  says: 

Bcferring  to  the  Senator  from  Indiana  [Mr. 
Hehdbicks]— 
"that  tbe  praeOcal  jireoedents  of  tiic  GoveremBnt 

tion,  that  it  is  competent  for  the  Prenident  daring 
the  rooeas  of  the  Senate  latum  out  of  office  ttpreamt 
incumbent  and  to  fill  his  place  by  oomtnisaionmg 
another.  This  has  been,  iHdmit,  the  practice  for 
longyi  '  -.=  ---.  t...=.;,..  u.-u 


laltej 


itetfbyso 


e  of  the  best  minda  of  tl 
)  ^e  weight  0 


intrr."- 


offioe  of  the  President  oTtheUni'tedStates.lheChief 
Magistrate  of  the  nation,  that  he  should  eiorcise 
this  power:  that  he  should  be  left  to  chooae  hia  own 
Cttbinet,«nd  that  he  should  be  held  ceBponaible,  as 
he  will  bo,  to  the  country  for  whatever  acts  ttat 
Cabinetmay  perform."— CIsHin-csfionofeioie.Thirty- 
Binth  Congress,  second  aesaion,  p.  38i. 

This  Senator  touches  the  very  marrow  of 
the  matter,  that  when  you  are  i>assing  this  bill, 
which  in  the  whole  official  service  of  this  coun- 
try reverses  the  practice,  you  shonld  at  least 
leave  the  exception  of  tie  Cabinet  officers  in. 
That  was  the  point;  leaving  them  entirely  in, 
and  that,  with  that  exception  in,  it  was  a  re- 
versal of  the  practice  of  tha  Government  fo  all 
the  rest,  and  the  Calrinet  should  be  left  as 
they  were,  because,  as  he  said  wisely,  thecoun- 
try  will  hold  the  Executive  responsible  for 
what  hia  Cabinet  does  ;  and  they  will  so  hold 
him  nntil  they  find  ont  that  you  have  robbed 


And  now,  as  to  ^e  weight  of  mere  legisla- 
..  je  construction,  even  in  the  mind  of  a  legis- 
lator himsrif,  as  compared  with  other  sources 
of  authoritative  determination,  let  me  ask  your 
tion  to  some  other  very  pertinent  observa- 
of  the  honorable  Senator  from  Oregon, 

[Mr.  WlLHAKSl] 
"Those  who  advocate  the  executive  power  of  re- 
oval  relj  altogether  npon  the  leeisiativc  constrno- 
on  of  the  Conatitution,  auatained  by  Iha  practice 
id  opinions  of  individual  men.  I  need  not  argue 
latthe  legislative  ooDatioction  of  the  Consbtatlon 
lano  binding  force.    It  is  to  be  treated  nitfa-proper 


lOt  been  modified  or  overmlod  at  other  or  aubsequent 
.imeai  so  that,  Bo  far  HS  tha  legiBlativa_oooatruction 
of  tbe  Constitution  upon  this  question  is  ooncempd. 
it  is  entitled  to  very  httle  consideration ."—liirf.. 

The  point  in  the  debate  was  that  the  legisla- 
tive construction  of  1789  baa  worked  into  the 
bones  of  the  Government  by  the  indnrating 
process  of  practice  and  exercise  was  a  con- 
struction ofpowerful  influence  on  the  matter ; 
and  yet  the  honorable  Senator  from  Oregon 
justly  pushes  the  proposition  that  legislative 
construction  per  se— that  I  may  not  speak  dis- 
respectfiiiiy,  I  speak  his  words— "that  legis- 
lative construction  is  entitled  to  ve^  little  con- 
sideration:" that  it  has  "no  binding  force." 
Shall  we  be  told  that  a  legialative  construction 
of  March  2,  1867,  and  a  practice  under  it  for 
one  year  that  has  brought  the  Congress  face 
to  face  with  the  Executive  and  introduced  the 
ewordofimpeachmentbetweenthetwo  bran  chea 
upon  a  removal  from  office,  raising  the  precise 
question  that  an  attempt  by  the  President  _ta 
remove  a  Secretary  and  appoint  an  ad  interim 
discharge  of  ita  duties  is  to  result  in  a  removal 
by  the  Senate  of  the  Executive  itself  and  the 
appointment  of  one  of  its  own  membere  to  the 
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ad  interim  diaeharge  of  tlie  duties  of  the  Pres- 
idency?   That  is  Uie  issue  laade  by  a  recent 

But  tlieliOnorabieSenator from  Oregon,  with 
great  force  and  wisdom,  as  it  seems  to  me, 
proceeded  in  the  debate  to  say  that  the  courts 
of  law,  and,  above  all,  the  Supreme  Court  of 
the  United  States,  were  the  place  to  look  for 
authoritative,  for  permanent  determinations  of 
these  coiietitlitlonal  questions ;  and  it  will  be 
foand  that  in  this  he  bnt  followed  the  wisdom 
shown  in  the  debate  in  1789  and  in  the  final 
result  of  it,  in  which  Mr.  Sherman  concurred 
as  much  as  any  member  of  that  Congress,  that 
it  was  not  for  Congress  to  name  or  assign  the 
limits  upon  executive  power  by  enactmentnor 
to  appropriate  and  confer  executive  power  by 
endowment  through  an  act  of  Congress,  but  to 
leave  it,  as  Mr.  White,  of  North  Canolina,  said, 
and  as  Mr.  Gerry,  of  Masaachnsetta,  said,  and 
as  Mr.  Sherman,  of  Connecticut,  said,  for  the 
Constitution  Itaelf  to  operate  upon  the  Foreign- 
Secretary  act,  andlet  the  action  be  made  under 
it  hj  virtue  of  a  claim  of  right  under  the  Con- 
stitution, and  whoever  was  aggrieved  let  him 
raise  his  question  in  the  courts  of  law.  And 
npon  that  resolution  and  upon  that  situation  of 
the  thing  the  final  vote  was  taken,  and  the 
matter  was  disposed  of  in  that  Congress;  but 
it  was  then  and  ever  since  haabeen  regarded  as 
nn  authentic  and  authoritative  determination 
of  that  Congress  liiat  the  power  was  in  the  Presi- 
dent, and  it  has  been  so  insisted  upon,  so  acted 
upon  eversince,  and  nobody  has  been  aggrieved, 
and  nobody  has  raiscdthe  question  in  the  courts 
of  law.  That  ia  the  force  and  the  weight  of 
the  resolution  of  that  First  Congress  and  of  the 
practice  of  the  Government  under  it. 

In  the  House  of  Itepresentatives,  also,  it  vras 
a  conceded  point  in  the  debate  upon  this  bill, 
'  when  one  of  the  ablest  lawyers  in  that  body, 
as  I  understand  by  repute,  Mr.  WiLr,iA«s,  one 
pf  the  honorable  Managers,  in  his  argument  for 


the  bill,  said: 

"  It  aims  at  the  reformatioi 
■dminiBlration  of  this  (Jove: 
practice  baek  from  a  tula  of  i 


t  by  briiijfini 


n  th( 


He  thought  it  was  a  faulty  practice,  but  that 
it  was  a  practice,  and  that,  from  its  infancy 
to  the  day  of  the  passage  of  the  hill  it  was  a 
Vice  inherent  in  the  system  and  exercising  its 
power  over  its  action  he  did  not  doubt.  He 
admits,  subsequently,  in  the  same  debate  that 


I  will  not  weary  the  Senate  with  a  thorough 
analysis  of  the  debate  of  1789.  Itis,  I  believe, 
ciecidedly  the  most  important  debate  in  the 
history  of  Congress.  It  is,  I  think,  the  best 
ponsidered  debate  in  the  history  of  the  Govern- 
ment. I  think  it  included  among  its  debaters 
as  many  of  the  able  men  and  of  uie  wise  men, 
the  benefit  of  whose  public  service  this  nation 
bu  ever  eojojed,  as  any  debate  or  measore 


that  this  Government  has  ever  entertained  or 
canvassed.  And  it  was  a  debate  in  which  the 
civil  prudence  and  forecast  of  the  debaters 
manifested  itself,  whichever  side  they  took  of 
the  question,  in  wonderful  wisdom,   for   the 

Semises  of  the  Constitution  were  very  narrow, 
ost  probably  the  question  of  removal  front 
office  as  a  distinct  subject  had  never  occurred 
the  minds  of  men  in  the  Convention.  The 
[lure  of  office  as  not  to  be  made  permanent 
escept  in  the  case  of  the  justices  of  the  Su- 
preme Court,  and  tlie  periodicity  of  the  House 
of  Representatives,  of  the  Senate,  and  of  the 
Executive  were  fixed.  Then  there  was  an  at- 
tribution of  the  whole  inferior  administrative 
official  power  of  the  Government  to  the  Ex- 
ecutive  as  being  an  executive  act,  with  the 
single  qualification,  exceptional  in  itselt\  that 
the  advice  and  consent  of  the  Senate  should 
be  interposed  as  a  negative  upon  presidential 
nomination  carrying  liim  back  to  a  substitute 
if  they  should  not  agree  on  the  first  nominee. 
The  point  raised  was  exactly  this,  and  may 
be  very  briefly  stated;  those  who,  with  Mr. 
Sherman,  maintained  that  the  concurrence  in 
removals  was  as  necessary  as  the  concurrence 
in  appointments  put  themselves  on  a  proposi- 
tion that  the  samepowerthatappointed  should 
have  the  removal.  That  was  a  little  begging 
of  the  question — speaking  it  with  alt  respect- 
as  to  wlio  the  appointing  power  was  really 
under  the  terms  and  in  the  intent  of  the  Con- 
stitution. But,  conceding  that  the  connection 
of  the  Senatewith  the  matter  really  made  thent 
a  part  of  the  appointing  power,  the  answer  to 
the  argument,  triumphant  aa  it  seems  to  me, 
as  it  came  from  the  distinguished  speakers, 
Mr.  Hadlaon,  Mr,  Boudinot,  Fisher  Ames,  and 
other  supporters  of  the  doctrine  that  finally 


exceptions  to 

falsest  princi] 
or  in  regard  ; 
breed  except! 
The  general 


a  part  of  the  executive  function ;  that  being 
attributed  insMdot^  the  President,  we  look  to 
trvethe  turn  and  precise  meaa- 
n  definition,  and  discard  that 
:  of  reasoning  in  regard  to  laws 
conduct,  that  exception  is  to 
L  or  amplification  of  exception, 
ss  ia  to  lose  what  is  subtracted 
from  it  by  exception,  and  the  general  mass  is 
to  remain  with  its  whole  weight  not  thus  sep- 
arately and  definitely  reduced.  When,  there- 
fore, these  statesmen  said  you  find  the  freedom 
of  executive  action  and  its  solid  authority  re- 
duced b^  an  exception  of  advice  and  consent 
in  appointment  yon  must  understand  that  that 
is  the  limit  of  the  exception,  and  the  executive 
power  in  all  other  respects  stands  unimpaired. 
What,  then,  is  the  test  of  the  considera- 
tion? Whether  removal  from  office  belongs 
to  the  executive  power,  if  the  Constitution  has 
not  attributed  it  elsewhere  ;  and  then  the  ques- 
tion was  of  statesmanship,  whether  this  debate 
was  important,  whether  it  was  vital,  whether 
its  determination  one  way  or  the  other  did 
affect  aeriously  the  character  of  the  Gorern- 
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metit  and  its  working ;  and  I  thinlr  all  agreed 
that  h  did,  and  all  so  agreeing,  and  all  coming 
to  the  resolution  that!  have  stated,  what  weight, 
what  significance  is  there  in  the  fact  that  the 
party  that  was  defeated  in  the  argnment  Bub- 
mitteil  to  the  conclusion  and  to  the  practice  of 
the  Government  under  it,  and  did  not  raise  a 
voice  or  take  a  vote  in  derogation  of  it  during 
the  whole  course  of  the  Gorernraent? 

Bnt  it  doefl  not  stand  upon  this.  After  forty- 
five  years'  working  of  thia  system,  between  the 
years  1830  and  1885,  the  great  party  esacer- 
bati on s between  the  Democracy,  under  the  lead 
of  General  Jackson,  and  the  Whiga,  under  the 
mastery  of  the  eminent  men  that  then  filled 
these  Halls,  the  only  anrvivor  of  whom,  emi- 
nent then  himself  and  eminent  ever  eince,  now 
does  me  the  honor  to  lUten  to  my  remarks, 
[referring  to  Hon.  Thomas  Bwing,  of  Ohio,] 
then  under  that  antagonism  there  was  renewed 
the  great  debate )  and  what  was  the  measure 
which  the  contesting  party,  under  the  influence 
of  party  spirit,  brought  the  matter  to  ?  Mr. 
Wehster  said  while  he  led  the  forces  in  a  great 
array,  which,  perhaps,  for  the'single  instance 
combined  the  triumvirate  of  himself,  Mr.  Cal- 
houn, and  Mr.  Clay,  that  the  contrary  opinion 
and  the  contrary  practice  was  settled.  He 
said:  "  I  regard  it  as  a  settled  point ;  settled 
by  construction,  settled  by  precedent,  settled 
by  the  practice  of  the  Government,  settled  by 
legislation;"  and  hedidnot  seek  to  disturb  it. 
He  knew  the  force  of  those  forty-five  years, 
the  whole  existence  of  the  nation  under  its 
Constitution  upon  aquestion  of  that  kind;  and 
he  sought  onlv  to  interpose  a  moral  restraint 
upon  the  President  in  requiring  him,  when  he 
removed  from  office,  to  assign  the  reasons  of 
the  removal. 

Genera!  Jackson  and  the  Democratic  partv 
met  the  point  promptly  with  firmness  and  with 
thoroughness,  and  in  his  protest  against  a  reso- 
lution which  the  Senate  had  adopted  in  1834, 
I  think,  that  his  action  in  the  removal  of  Mr. 
Duane  (though  they  brought  it  down  finally,  I 

Selieve,  to  the  point  of  the  removal  of  the 
eposits)  had  been  in  derogation  of  the  Consti- 
tution and  the  laws,  he  met  it  with  a  defiance 
in  his  protest  which  brought  two  great  topics 
of  debate  up;  one  the  independence  otthe 
Executive  in  its  right  to  judge  of  constitu- 
tional questions,  and. the  other  the  great  point 
that  the  conferring  by  choice  of  the  people 
upon  the  President  of  their  representation 
through  Federal  numbers,  was  an  important 
part  of  the  Constitution,  and  that  he  was  not  a 
man  of  his  own  will,  but  endued  and  reinforced 
by  the  will  of  the  people.  That  debate  was 
carried  ouandthat  debate  waadetermined  by  the 
Senate  passing  a  vote  which  enacted  its  opinion 
Uiat  his  conduct  had  been  in  derogation  of  the 
Constitution  and  the  laws;  and  on  this  very 
point  a  reference  was  made  to  the  common 
master  of  them  all,  the  people  of  the  United 
States ;  and  upon  a  reelection  of  General  Jack- 
BOU  and  upon  a  confirmation  of  opinion  from 


the  people  themselves,  they  in  their  primary 
capacity  acting  through  the  authentic  changes 
of  their  Government,  by  election,  brought  into 
the  Senate,  upon  this  challenge,  a  majority 
that  expungea  ^he  resolution  censuring  the 
action  of  the  Executive.  You  talk  about  power 
to  decide  constitutional  questions  by  Congress, 
power  to  decide  them  by  the  Supreme  Court, 
power  to  decide  them  by  the  Executive.  I 
show  you  the  superior  power  of  all  that  has 
been  drawn  into  tlie  great  debate,  of  public 
opinion  and  the  determination  of  the  sotfrage, 
and  I  say  that  the  history  of  free  countries,  the 
history  of  popular  liberty,  the  history  of  the 
power  of  the  people,  not  by  passion  or  by  vio- 
lence, but  by  reason,  by  discretion  and  peaceful, 
silent,  patient  exercise  of  their  power,  was 
nerer  Shown  more  distinctly  and  more  defi- 
nitely than  on  this  very  matter,  whether  it  is  a 
part  of  the  executive  power  of  this  country  or 
of  the  legislative  or  senatorial  power,  that 
removal  from  office  should  remain  in  the  Bi- 
eoutive  or  be  distributed  among  the  Senators. 
It  was  not  my  party  that  was  pleased  or  that 
was  triumphant,  but  of  the  fact  of  what  the 
people  tliought  there  was  not  any  doubt,  and 
theve  never  has  been  since  until  the  new  situa- 
tion has  produced  new  interests  and  resulted  in 
new  conclusions. 

Honorable  Senators  and  Representatives 
will  remember  how  in  the  debate  which  led  to 
the  passage  of  the  civil-tenure  act  it  was  rep- 
resented that  the  authority  of  the  First  Congress 
of  1789  ought  to  be  somewhat  scrutinized  be- 
cause of  the  infiueoce  upon  tJieir  debates  and 
conclusions  that  the  great  character  of  the 
Chief  Magistrate,  President  Washington,  might 
have  produced  upon  their  minds.  Senators, 
why  can  we  not  look  at  the  present  as  we  look 
at  the  past?  Wh^can  we  not  see  in  ourselves 
what  we  so  easily  discern  as  possible  with 
others?  Why  can  we  not  appreciate  it  that 
perhapsthejudgments  of  Senators  and  of  Rep- 
resentatives cow  may  have  been  warped  or 
misled  somewhat  by  their  opinions  and  feelings 
toward  the  Executive  as  it  is  now  filled?  I 
apprehend,  therefore,  that  this  matter  of  party 


nfiuei 


.e  that  i) 


sider,  and  this  matter  of  personal  power  in 
authority  of  character  and  conduct  is  quit«  as 
suitable  to  be  weighed  when  we  are  acting  as 
when  we  are  criticising  the  action  of  others. 

Two  passages  I  may  be  permitted  to  quote 
from  this  great  debate  as  carried  on  in  the 
Congress  of  1789.     One  is  from  Mr.  Madison 

page  480  of  the  first  volume  of  the  Annals  of 


(idently  the  in 


"Itia 


that  the  Sat  mtwUtrate  al 


ion  of  the  Constitntion 
uld  be  responsihle  for 

, _o  far,  therefore,  aane 

donotmaketlieaffiaeni  who  are  to  aid  him  in  the 
dntlu  of  that  devartment  reaponsible  to.  him.  be  is 
not  responwble  to  hia  country.  Again,  is  there  no 
danger  that  an  offioet.  when  lie  la  appointed  by  cbe 
eoncnrrenle  of  the  Senate,  and  has  Aiends  in  that 
body,  majebooae  rather  to  risk  hie  eatablishmenton 
the  favor  of  that  branch  tban  rest  it  upon  the  dis- 
cbarseof  hla  dutiea  to  the  aatiafaotioa  of  the  eieou- 
tive  hrauch,  whicli  la  coDatitaHouallr  aothoilaed  to 
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Inspect  and  control  tis  oondnet?  And  If  it  should 
happen  that  the  offloera  connEOt  themselres  with  the 
SenMe,  they  may  mutually  anpport  each  other,  and 
fc-«o„tnf^Bi„n„.  ,-=.1,11,8  the  pDWBt  of  the  Presrdent 
hich  ease  hla  Teeponsihilitr 
ind  the  expectation  of  It  uu- 

. — „ tiTB  offloe(8.  joined  in  cabal 

with  Ihe  SeDate,  nonld  iay  the  foundation  of  diECord, 
and  eud  ia  an  aaaumption  of  tlio  eicentiTs  power, 
only  to  b«  reniored  by  a  revolution  in  the  UoTem- 
ment.  I  belicTa  no  prinoiple  a  more  clearly  laid 
down  in theConatitittiDn  than  thatofreeponsibiiiCy." 
Mr.  Boudinot,  (page  487,)  said: 
"Neither  thie  elsuee  [of  inipeaehment]  nor  an)' 
other  goes  so  far  oB  to  Bay  it  ahsll  be  the  oal^  mode 
of  temoval:  therefore,  we  may  proceed  to  luduire 
what  the  other  ia.  Let  us  exnmine  whether  it  be- 
long! to  the  Senate  and  President.  Certainty,  air. 
there  ia  nothisE  that  Eirea  the  Senate  thia  right  in 
ezpresg  terms:  but  they  are  aathoriied, in  eipreaa 
vrorda.to  beconcemed  in  the  appointment.  And  does 
this  necessarily  include  the  power  of remoTal?  If  the 
Freatdent  complaiaa  to  the  Senate  of  the  n^Mondact 
of  an  officer,  and  desires  their  aijTice  and  consent  to 
the  rem  oral,  V  hat  arc  the  Senate  to  do?  Host  cer- 
tainly tkvy  will  inquire  it  the  complaint  is  well 
founded.  To  do  this  they  must  call  the  officer  be-  I 
(ore  tham  to  answer.  Who,  then,  are  the  paclJea  T  ' 
The  supreme  exeontiye  officer  against  his  assistant  \ 
and  the  Senate  aie  lo  sit  aa  judKea  to  determine 
Whethersafflaientaaase  of  removal  exista.  Does  not 
Uis  Bot  the  Sent^  over  the  head  of  the  President? 
But  suppose  tbey  ehall  decide  in  favor  of  the  officer, 
what  a  situation  isthe  President  then  in.  surrounded 
by  officers  with  whom,  by  his  situation,  he  ia  eom- 

Selled  to  act,  but  in  whom  he  con  have  no  eonfi- 
encBj  rcvcraingthe  privilege  given  him  by  thoCon- 
alitution,  to  preventhishavingofflcerB  imposed  upon 

In  diese  weighty  words  of  Mr.  Boudlnot  and 
Mr.  Madison  is  found  the  marroiir  of  the  whole 
controversy.  There  is  no  escaping  from  it. 
If  this  body  pursue  the  method  now  adopted 
lieymast  be  responsible  to  the  country  for  the 
action  of  the  executive  department;  and  if 
officers  are  to  be  maintained,  as  these  wise 
statesmen  say,  over  the  head  of  the  President, 
then  that  power  of  the  Constitution  which 
allowed  him  to  have  a  voice  in  their  selection 
is  entirely  gone;  for  I  need  not' say  that  if  it  is 
to  be  dependent  upon  an'  instantaneous  selec- 
Uon,  and  thereafter  there  is  to  be  no  space  of 
repentance  or  no  change  of  purpose  on  the 
part  of  the  Executive  as  new  acts  shall  de- 
velop themselves  and  new  traita  of  character 
shall  show  themselves  in  the  incumbent,  it  is 
idle  to  say  that  he  has  the  power  of  ap- 
pointment. It  must  be  tbe  power  of  appoint- 
ment from  day  to  day;  that  is  the  power,  of 
appointment  tor  which  he  should  be  held  re- 
'sponsible,  if  he  is  to  be  responsible  at  ali.  I 
wish  to  ask  your  attention  to  the  opinions  ex- 
pressed by  some  of  the  statesmen  who  took 
part  in  this  determination  of  what  the  effect, 
and  the  important  efi'ect,  of  this  conclusion  of 
the  Congress  of  1789  was.  None  of  them 
overlooked  its  importance  on  one  side'or  the 
otheri  andlbegleaveto  readfrom thelifeand 
works  of  the  elder  Adams,  at  page  US  of  the 
first  volume,  the  interesting  comments  of  one, 
himself  a  distinguished  statesman,  in  whom 

9  all  have  confidence,  Mr,  Charlei  Francis 


Adan 
"ThaQ 


dent  to  remove  the  person  at  the  head  of  that  bureau 
at  his  pleasure.  One  party  maintained  it  waa  aa 
aiiaolute  litcht.  Ihe  other  insisted  that  it  was  snblBOt 
to  the  same  restriction  of  a  ratification  by  the  Senate 
whiohis  leqnired  when  the  ofitcei:  is  appointed.  After 
a  longcoDtesCin  thefiouaeof  Representativea,  tecm- 
inatini  in  favor  of  the  onrestiioted  construDtJon,  the 
bill  come  up  to  tite  Senate  for  il»  >cp»btildoD. 

"  This  oaae  was  peoDliBi  and  highly  uuportp^"'    •<' 
an  anomaly  in  tAe  ConttitatiOD,  whiob,  n; 
recocni — ' "■'"  ''     — wi—a-a: — j  *.■.. 

■    ■  -''hcl^reauientnir: .,_ 

IMwar  of  denyina  bit 

_. 'OLOoienuisttoooimdef 

fkitbftU  exeoatiOB  of  tha  duilu  of  his  itatlon.  and 
forcing  him  to  seleet  eueh  as  tb^  may  prefer.  If.  in 
addition  to  this,  the  power  of  displacing  aueh  as  he 
found  unworthy  of  trust  had,  been  subjected  to  the 

government  must,  in  course  of  time,  have  become 
an  oligarchy,  in  which  the  President  would  sink  into 
a  mere  Instrument  of  any  faction  that  mifiht  happen 
to  be  in  the  aacenduit  in  the  Senator  tbia.  too,  at 
the  same  time  thai  he  would  be  snhjeet  to  bo  tried  by 
""  '    his  department,  01      --'•'  ■ 


int  whatever.    Id 


_.._, itterly  beyond  the  read 

Ishment  by  impeachment  at  their  hands  for  offenses 
committed  witli  their  privity,  if  not  at  their  dicta- 
tion, or  else-in  coaeof  his  refusal,  that  he  would  have 
been  powerless  to  defend  himself  against  the  para- 
lysing operation  of  their  ill-wiU,  Bnoh  a  state  of 
aabjectionin  the  executive  headtotheLsgislatare  is 
subversive  of  allideaa  of  abalance  of  powers  drawn 
from  the  theory  of  the  British  Constitution,  and  ren- 

>r  the  other,  and  it  ia  most  likely  to  be  the 
'       '  '        ely  annihilated. 

., earcolyhavecaused  surprise  if  their 

soundness  bad  not  been  appreciated  in  tbe  Senate. 
The  temptation  to  magnify  their  authority  is  com- 
monly aQ-powerfnl  with  public  bodies  of  every  kind. 
In  any  other  ataee  of  the  present  Government  than 
tbe  first  it  wonld  have  proved  quite  irresistible. 
£ut  throughout  the  administration  of  General  Wash- 
ington there  is  visible  among  poblic  men  a  degree 
of  indifference  to  power  and  place  which  forma  one 
of  tbe  most  marked  features  of  that  time.  More 
than  onee  the  highest  Cabinet  and  foreign  appoint- 
ments went  beggine  to  suitable  candidates,  and 
bogged  in  vain.  To  this  fact  it  ia  owing  that  public 
questions  of  such  moment  ware  then  discuaaed  witli 
aa  much  of  personal  dieinterfstedness  as  can  prob- 
ably ever  be  expected  to  enter  into  them  anywhere. 
Yet  even  with  all  these  favorinii;  circamstanceait 

centralization  of  power  in  tbaPresIdent  would  com- 
bine with  the  eipril  du  corpi  to  rally  at  least  half  the 
Senate  in  favor  of  subjecting  removals  to  their  oon- 
irol.  In  such  acoae  the  responsibility  of  deciding 
the  point  devolved,  by  the  terms  of  the  CoaaUtutioui 
upon  Mr.  Adams,  as  Vice  President.  The  debate 
waa  continued  from  the  15th  to  the  18th  of  July,  a 
very  long  time  for  that  day  in  an  assembly  co 


itract,th 
rurnishei 
Mr.  Adai 
of  frami 


•  only, 


B  that 


ig  his  own  judgment  in  the 
mnst  have  foreseen  as  lik>l<'  >■ 
was  taken  on  the  lijth.  Si 


full,  but  seldom 

tie  light,  is 

the  purpose 

,'oe'curfTbe 

ST  of  removal  to  the 


gate.  On  tbe  other  hand.  nineSenatars  voted  aguns. 
claiming  the  restriction  :  Meeaers.  Bassatt,  Carroll, 
I.,..,  t. Ti Morris.  Paterson,  Bead,  and 


■s  uf  service  in  that  place 
la  for hia vote.   Ilieeeraa- 
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Ions  WBta  not  oonrantlB^  to  paper,  howevar,  and  can, 
therefbre,  never  be  knonn.  Bat  in  their  sonndnen 
it  is  lertainlhathe  never  had  tbe  shadow  of  a  doubt. 
E)a  deoieian  settled  the  qneetion  of  constitutional 
power  in  favor  of  ths  President,  and,  eonsequeotlr, 
established  the  prnotioe  under  the  Qovemment, 
which  hns  continued  down  to  this  dar.    AHhou^h 

argument,  eapeciallf  at  momentsnhen  the  executive 
power,  wieided  by  a  strong  band,  seemed  to  encroach 

substanlial  oorreotaesa  has  been,  on  the  whole,  quite 
generally  acquiesced  in.  And  all  have  agreed  that 
no  single  act  of  the  first  Congress  has  been  attended 

every  part  of  the  Qovemment. 

It  J3  thus  that  this  was  regarded  at  the  time 
that  the  tranaactiou  took  place.  1  beg  now  to 
call  the  attention  of  the  Senate  to  theopinions 
of  Pisher  Ames,  as  expressed  in  letters  written 
by  him  concurrently  with  the  action  of  the 
Congress  to  his  correspondent,  an  intelligent 
lawyer  of  Boston,  Mt.  George  RichardBMinot. 
In  a  letter  to  Mr.  Minot,  dated  the  Slat  of 
May,  1783,  to  be  found  in  the  first  volume  of 
the  life  of  Mr.  Ames,  page  61,  he  writes; 

"You  dislike  the  responsibility  of  the  President 

in  thni'BUnl'f.hpMinistCrDfFoTeiHnAlfilin     Tmni,).] 

t  responsible  for  hiai 


..  if  thos.  . 


when  h. 


Is  then 


mfit  a 


cure  the  I 

,. „,,  would  sh^terfA™, 

ueotion  between  those  who  appoint 

cers  themselves  would  be  created.  IhemeddTinsot 
the  Sen  ate  in  appointments  is  one  of  the  least  defensi- 
ble parts  of  the  CfonsUtuUon.  I  would  not  extend  their 
power  Bjiy  further." 

And  again,  under  date  of  Jnne  23, 1789,  page 
55  of  the  same  volume; 

of  removal  from  office  is  an  instance.    Eonr  days' 

merits  of  the  questjon.  The  trsnaaetion  of  yester- 
day may  need  some  olucidHtion.  In  the  Committee 
at  the  Whole  it  was  moved  to  strike  out  the  words 
■■     ■  I  President,'  &o.    Thi     '* ' 


,  and  th 


biHwi 


e  disposal  of  tht 


reported  to  the  House,  and  a  motion  made  to 

removed  by  the  President,  or  a  vacancy  shall  hapi 

iianyotberway.'lfltheii '         *  ■■     " 

words.    Tbn  first  words, '  t 
supposed  to  amount  U>  a 

power  of  removal.  If  the  •^^..^^-^..^^  ^,^  .m,^,.^ 
it  in  the  President,  it  was  improper  to  nsesueh  words 
as  would  imply  that  the  power  was  to  ba  eieroised 
by  him  in  virtue  of  this  act.  The  mover  and  sup- 
porters of  The  amendment  supposed  that  a  grant  by 
the  Legislature  might  be  resumed,  and  that  as  the 
Constitution  had  already  given  it  to  the  President  it 
was  putting  it  on  better  groDnd,  and.  if  once  gained 
by  the  declaration  of  both  Houses,  would  be  a  oon- 
BtrucUon  of  the  Constitution,  and  not  liable  to  future 
eucroaohments.  Others,  who  omilended  against  the 
advisory  part  of  the  Senate  in  removals,  supposed 
'he  first  ground  ttio  most  (enable,  that  it  would  in- 
Inde  the  latter,  and  operate  as  a  declnrati 


Cons 


on,  and  at  the  same  time  expressly  dispo 

)  power.    Theyfuiiher  u>prehended  that  ai 
■e  of  pDBltloa  woDld  divide  the  vietorfl  and  e 


danger  the  Id  al  dedaion  in  both  Hans —    

oertainlyweijhtintJiislaflt opinion.  Yet,theamend- 
ment  being  actually  proposed,  it  remuned  only  to 
choose  between  the  two  clauses.  1  think  the  tatter, 
which  passed,  and  which  seems  to  imply  the  legal 
(ratlier  constitutional)  power  of  the  President,  is  the 
ga&ist  doctrine.   This  prevailed,  and  the  first  words 


were  exnangcd.    This  has  produced  discontent,  and 

1 the  event  it  witl  be  for     '  " 

le  who  voted  with  the  i 


thatlhai___,.. 
■    1.  Younnll, 


ixnressed  my  sentiments 


ichos  ached.  Ithasjieptm 
"who  modestly  i 


is  still  Guceessful.  I  love  liberty  nawoll  as  anybo^. 
I  am  proud  of  it,  as  the  true  title  of  our  people  to 
distinction  above  others  i ,  but  so  are  others,  for  they 

1  wouldguard  it  by  making  the  laws  strongenongb 

the  vitals  of  the  Government,  perliaps  with  the  best 
intentions,  hut  I  have  no  danht  of  tbe  tendency  to  a 
true  aristocracy." 

It  will  thns  be  seen.  Senators,  that  the  states- 
men  wbom  we  most  revere  regarded  this  as,  so 
to  apeak,  a  construction  of  the'Constitation  m 
important  as  the  framing  of  itself  had  been. 
And  now,  a  law  of  Congress  having  introduced 
a  revolution  in  the  doctrine  and  in  the  practice 
of  the  Government,  a  legislative  construction 
binding  no  one  and  being  entitled  to  little  re- 
spect from  the  changeableness  of  legislative 
constructions,  in  the  langnage  of  the  honor- 
able Senator  from  Oregon,  tlie  question  arises 
whether  a  doubt,  whether  an  act  in  Teference 
to  the  unconstitntionality  of  this  law  on  the 
part  of  the  executive  department  is  a  ground 
of  impeachment.  The  doctrine  of  unconsti- 
tutional law  seems  to  me — and  I  speak  with 
great  respect— to  be  wholly  Diisanderstood  by 
the  honorable  Managers  in  the  propositions 
which  they  present.  Wobody  can  ever  violate 
an  unconstitutional  law,  for  it  is  not  a  Tiile 
binding  upon  him  or  anybody  else.  His  con- 
dnct  in  violating  it  or  in  contravening  it  may 
be  at  variance  with  other  ethical  and  civil  con- 
ditions of  duty ;  and  for  the  violation  of  those 
ethical  and  civil  conditions  he  may  be  respon- 
sible. If  a  marshal  of  the  United  Slates,  exe- 
cuting an  unconstitntional  fugitive  slave  bill, 
enters  with  the  process  of  the  authority  of  law, 
it  does  not  follow  that  resistance  may  be  cai^ 
ried  to  the  extent  of  shooting  tbe  marshal; 
but  it  is  not  because  it  is  a  violation  of  that 
law;  for  if  it  is  unconstitutional  there  can  be 
no  violation  of  it.  It  is  because  civil  duty  does 
not  permit  civil  contests  to  be  raised  by  force 
and  violence.  So,  too,  if  a  subordinate  execu- 
tive officer,  who  has  nothing  but  ministerial 
duty  to  perform,  as  a  United  States  marshal 
in  the  service  of  process  under  an  unconstitu- 
tional law,  undertakes  to  deal  with  the  ques- 
tion of  its  unconstitutionality,  tbe  ethical  and 
civil  duty  on  his  part  is,  as  it  is  merely  min- 
isterial on  his  part  to  have  his  conscience  de- 
termine whether  he  will  execute  it  in  this  min- 
isterial capacity  or  wBether  he  will  resign  hia 
office.    He  cannot,  under  proper  ethical  rules, 
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determine  whether  the  execution  of  the  law 
shall  be  defeated  by  the  resistance  of  the  appa' 
ratus  provided  for  its  execution ;  but  if  the  taw 
bears  upon  his  personal  rights  or  official  emol- 
uments, then,  without  STiolatian  of  the  peace, 
he  ma^  raise  the  question  of  the  law  ana  resist 
it  consistently  with  all  civil  and  ethical  duties. 
Thus  we  see  at  once  that  we  are  brought  face 
to  fsce  with  the  fundamental  propositions,  and 
I  ask  attention  to  a  passage  trom  the  Federal- 
ist, at  page  649,  where  there  is  avery  vigoroua 
discussion  by  Mr.  Hamilton  of  the  question  of 
unconstitutional  laws ;  and  to  the  case  of  Mar- 
bury  vs.  Madison  in  1  Cranch.  The  subject  is 
old,  but  it  is  there  discussed  with  a  luminous 
wisdom,  botbinadvanceof  the  adoption  of  the 
Constitution  and  of  its  construction  by  the  Su- 
preme Court  of  the  United  States,  that  may 
well  displace  the  more  inconsiderate  and  loose 
views  that  haye  been  presented  in  debate  here. 
In  the  Federalist,  No.  78,  page  541,  Mr.  Ham- 
ilton says : 


imeperpleiltyrespeotingtherightsoftheco 


that 


, lepslL 

the  Canstitutian,  baa  arisen  from  an  ir 


ho  doctj 


would  iiiipl;  a 


of  Ui 


is  ureed  that 


Indioiary  to  the  lesislacii 

the  Buthorit)'  wbich  can  dociare  me  bci;s  oi  unoiiier 
TDld^oBt  ueoeestuily  be  superior  to  tbe  one  whose 
aots  may  be  declared  void.  As  this  doctrine  is  of 
great  importance  in  all  the  Ameriaan  ConBtitutions, 
a  brief  duanssion  of  the  groaod  on  nhich  it  re^la  can- 
iiot  be  nnaoeept^le. 
"Thereisnopaeitionwhichdependsonolearerpi 


liplea 


ilegated 


under  which 


., snorofthecc 

it  is  axeroiaed  is  void.  TSo  legiaiacive  Boi,  iaeTeior< 
Bontrary  to  the  Couetitation.  can  be  valid.  To  den 
this  would  be  to  affirm  that  the  deputy  is  great! 
than  his  piiDsipal;  that,  the  servant  is  above  h 
master:  that  the  nprwentatives  of  the  people  ai 
superior  to  the  psgple  tbemeelves ;  that  men  oc tin 
by  virtue  ofpoweramardonotOnlywhattheirponBi 
da  not  aatboriie,bu.t  what  they  iorbid. 

"If  itbasudtiubetheleiiBlaUve  body  are  then 
selves  the  ooDsUtoUonaljndgesof  their  own  power 
mdtbat  the  eonBtrantiaii  theyput  upon  tbem  is  ooi 
ElDsive  upon  the  ether  deputmeuti,  it  may  be  m 
'  "    '  "-^--luaotbetbenaturalpresumptioi 


Bwered  that  tl 


to  beoolleeted  from  c-.  . 

prorisioDS  la  the  Oonitltntion.  It  ie  not  otherwise 
to  be  supposed  that  the  Oonstitation  could  intend  tc 
enable  the  repreamtatlves  of  the  people  '    ~ 


te  their  1 


ig  other  Uiings, 


nb  and  the  Leglslatnre,  in  order,  a 
to  keep  the  latter  within  the  limit 
■ntbonty.  The  Interpretation  or  me  laws  is  ine 
proper  add  peaoliar  pioiinca  of  tho  conrts.  A  Con- 
Bljtntion  is,  in  fiwt,  and.  must  be  regarded  by  tbe 
JDdges  aa  a  fundamODtal  law.  It  therefore  bdoags 
to  them  to  oeoertain  its  meaning,  as  well  aa  tbe  mean- 
ipg  of  any  pBrtloolnr  act  proceedlntt  fl'om  the  legis- 
lauve  bod;.  If  there  sboolil  happen  to  be  an  irre- 
ooDcilableTarianee  between  the  two,  that  wbiehbiu 
the  superior  obligation  and  validity  owiht,  of  oonise, 
to  be  preferred:  or,  in  other  words,  the  CanatitnUon 
ought  to  be  pr«teTed  to  tbe  statute,  tiie  intention  of 
the  people  to  the  intention  of  (heir  agents, 

"Sordoes  this  oonoIuHon,  by  any  means,  suppose 
ftsuperiorityof  thejudiolalto  tho  legislative  power. 
It  only  sopposcB  that  the  power  of  we  people  is  su- 

tierior  to  both,  and  that  where  the  will  of  the  Le^is- 
itnre,  declared  in  its  statotea,  stands  in  opposition 
io  that  of  the  people,  declared  in  the  ConsUtutlon. 
theiudges  ought  to  bo  eoveriied  by  the  latter  rather 
tban  the  form'^r.  Thcj  ought  to  regulate  their  de- 
oisioita  by  tbe  fundamental  laws,  rather  than  by  those 
whiroh  ore  not  fuDdamealal." 


"If,  then,  the  courts  oflnstice  are  to  be  considercci 
as  the  bulwarks  of  a  limited  Cunsfitutioo.  against 
legislative    encroach  meats,  this  coneideratioD  will 

of iudiefaroSeeafsbco  nothing  w1[rc™*l?ibut""E0 
much  aa  this  to  that  indepondant spirit  in  tbe  judges, 
wbisb  must  be  essential  to  the  faitnfol  performance 
of  so  arduous  a  duly."— /6td.,  54i. 

In  the   case  of  Marbucy  l)S.   Madison,    (1 
Cranchj  pp.  176,  178,)  the  Supreme  Court  of 
tbe  United  States,  speaking  through  the  great 
Chief  Justice  Marshal!,  said ; 
"The  question  whathor  an  sot  repuenant  to  the 


iples,  supposed  ,ta  hare  been  long  and  well  estab- 
-That  the  people  have  an  original  right  to  estab- 


therefore.  so  established  are  deemed  fundamental', 

supreme  and  can  seldom  act  they  are  designed  to  be 

"This  original  and  supreme  will  organises  the 

ire.   It  may  either  stop  hero  or 
a  not  to  be  transcended  by  those 


uited;  and  that  those  limits  may 

>SB  are  powers  limited,  and 

.1  limitation  oommitted  to 

.  _ay  at  any  time  be  passed  by 

I  reatrainad?    The  distinotion 

ith  limited  and  nnl*    '    ' 

„ ^ Imposed,  and  if  acts  pro- 
hibited and  acts  allowed  are  of  equal  obligation.  It 
Is  a  proposition  too  plain  tii  be  contested  that  the 
Conadtution  controls  any  legislative  act  rapugnaut 
to  it :  or  that  the  Legislature  may  alter  tbe  Cooetitu- 

"Between  these  alternatives  there  is  no  middle 

meant  law.  unchangeable  by  ordinary  means,  or  it 
'      i\  with  ordinary  legislaUve  acts,  and,  like. 


■e  shall 


then 


t of  the  I 


pie  to  limit  a  power  in  its  own  nature  iilimitablo. 

"Certainly  all  those  who  have  framed  written 
constitutions  contemplate  them  aa  forming  the  fnn- 
domenlal  and  paramount  law  of  tha  nation,  and. 
couBequently,  the  theory  of  every  such  eovomment 

tiie  constitution,  is  void. 

"This  theory  la  esaanli ally  attached  to  a  written 
eoDStitatioa,  and  is.  consequently,  to  be  conaiderad 
by  the  ooort  as  one  of  tha  fundornental  principles 
of  oar  SDaieb.  It  is  not,  ti'Crefore,  to  be  lost  Bight 
of  In  the  farther  conaideration  of  thia  Bubjaof, 

"If  an  act  of  the  Legislature  repugnant  to  the 
Conedtudon  is  void,  doea  it,  notwithstanding  its  in- 
validity, bind  the  courts  and  oblige  them  to  giro  It 
effeet^.Or.  in  otherwords.  though  it  be  not  law.  does    . 

This  would  be  to  overthrow  in  fact  what  naaeatab- 
lished  in  theory,  and  would  seem,  at  firat  view,  an 
absurdity  too  gross  to  be  insisted  on.    It  shall,  bow- 
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»  pftrtionlar  oases  m 


aoththelawflnd  theCi 


',  the  CI 


aably  ta  the  < 


•■If,  then 


easenoe  of  judicial  duto-. 

_nd  the  Conslitution  i>  saperior  to  Bi 
of  the  Lesialatore-the  COnstitation 
ordinal;  act.mastgoTOTiitheoaEe  toi 

'"^''/iioae,  then, 


»,  are  reduced  tc 


f  ourflovarnment,  ia  entirelyToid,  la  yet,  in  pmo- 
oe.  completelj'  obligatory.  It  nould  declare  that 
■the  Legialatnre  ahaU  do  what  is  espreaely  forbld- 
f  .   .        'pitixBtantting  the  Bspreaa  prohibi- 


'r 


and  declaring  that  I 

■'That' it  thus  red 

deemed  tlioereateat      ..  _ 

tutionB-a  written,  conatitution-wonid  of  itself  be 
sufficient  in  America,  where  written  conetitntions 
hftTe  been  viewed  with  ao  mnch  reyerenoe  for  reject- 
Undoubtedly  it  IB  a  qnestion  of  very  grave 
consideration  hoir  far  the  different  departments 
of  the  OoyerumenC,  legislative,  judicial,  and 
executive,  are  at  liberty  to  act  in  reference  to 
tincoristitutional  laws.  The  judicial  duty,  per- 
'  e  plain.     They  wait  for  a  case ;  they 

advice  ;  they  exerciBa  no  supervis- 
a  between  the  Legialatnre  and  the 

E  even  when  the  Supreme  Court  has 

pas    d   p     the  question,  it  is  one  of  Ite  gravest 
al  points  for  public  men  to  determ- 
wh  d  how  the  Legislature  may  raise 

h    q  again  by  passing  a  law  agaiuet  the 

decision  of  the  tjupreme  Court,  and  the  Execu- 
ti^  may  raise  the  question  again  by  undertak- 
ing an  executive  duty  under  the  Constilation 
against  the  decision  of  the  Supreme  Court  and 
against  the  determination  of  Congress.  We 
in  this  case  have  been  accused  of  insisting 
upon  extravagant  pretensions.  We  haveoever 
suggested  anything  further  than  this,  for  the 
case  only  requires  it,  that  whatever  may  be  the 
doubtful  or  debatable  region  of  the  coiirdinate 
authority  of  the  diffferent  departments  of  Gov- 
ernment to  judge  for  themselves  of  the  consti- 
tutionality or  unconstitutionality  of  laws,  to 
raise  the  question  anew  in  their  authentic  and 
responsible  public  action,  when  the  President 
of  uiB  United  States,  in  common  with  theham- 
blestcitisenffindsalawpassedoycrhisright,  and 
binding  upon  his  action  in  the  matter  of  his 
right,  then  all  reasons  of  duty  to  self,  to  the 
public,  to  the  Constitution,  to  the  laws,  require 
that  the  matter  should  be  put  in  the  train  of 
judicial  deci^on,  in  order  uat  the  Ught  of  the 
C.  I.-17 


serene  reason  of  the  Supreme  Court  may  b« 
shed  upon  it,  to  the  end  that  Congress  even 
may  reconsider  its  action  and  retract  its  en- 
croachment upon  the  Constitution. 

But  Senators  will  not  have  forgotten  that 
General  Jackson,  in  his  celebrated  controversy 
with  the  Whig  party,  claimed  that  no  depart- 
ment of  the  Government'  should  receive  its 
final  and  necessary  and  perpetual  exclusion 
and  conclusion  on  a  constitutional  question 
from  the  judgment  even  of  the  Supreme  Court, 
and  that  under  the  obligations  of  each  one's 
oath,  yours  as  Senators,  yours  as  Representa- 
tives, and  the  President's  as  Chief  Executive, 
each  must  act  in  a  new  juncture  and  in  refer- 
ence to  a  sew  matter  arising  to  raise  again 
the  questionof  conatitutionalauthority.  Now, 
let  me  read  in  a  form  which  I  have  ready  for 

3 notation  a  short  passage  on  which  General 
ackson  in  his  protest  sets  this  forth.  I  read 
from  a  debate  on  the  fugitive  slave  law  as  con- 
ducted in  this  body  in  the  year  1852,  when  the 
honorable  Senator  from  Massachusetts  [Mr. 
Sitmner]  was  the  spokesman  and  champion 
of  the  right  for  every  department  of  the  Gov- 
ernment to  judge  the  constitutionality  of  law 
and  of  duty; 
■■BntwhatoyormaybBthainfluonooof  tiiiajudj- 

Thftt  is,  the  judgment  df  the  Supreme  Court 
of  the  United  States  in  the  ease  of  Prigg  es. 
Pennsylvania— 

"But  whatnver  may  be  the  inflaence  of  tbta  judg- 
ment 03  a  rule  to  the  judiciary  it  cannot  arrcat  oni 
duty  aa  logialatora.  And  here  I  adopt,  with  entire 
Bsaent,  the  language  of  President  Jackaon.  in  hia 
■-■-—'-  '-  1833,  of  the  Bank  of  the  United' 


.   To  bis „ 

preme  Oonrt,  and  this  la  hii : 


e  waa  oppwed  the  authority  of 
, ..,  and  this  la  hii  replr : 
a  of  tlie  Sapreme  Obort  covers  the 


gresB,  the  Executive,  and  tlie  oonrt,  mnst  each  for 
itaelf  be  gtuded  by  ita  own  opinion  of  Uie  Oonstitn- 
tiou.  Eaehjmbliea&cemholaket  on  ooCh  to  nuiDDrt' 
the  Cmutitaiian  ivteara  that  he  will  n^poti  it  at  it 
uaderslandi  U,  and  nalat  il  itmuUntood  bg  ofJkin,. 
It  is  aa  mnch  the  daty  of  the  House  of  Kopreaenta- 
tives,  ofthe  Senate,  and  of  the  Preudent,  to  dealda 
upon  the  DoaatltnUoualitT  of  any  bill  or  reaolnuon 
nbioh  ma7  be  presented  to  them  Ibr  paaaase  or  ap' 

Eroval  aa  It  la  of  the  aupreme  jndni  whan  i(  may 
e  brought  before  tJiem  for  Jodldal  deirialon.  The 
outhDii&  oftbe  Supreme  Court  mnat  not,  therefore,, 
be  permitted  to  control  tbe  Congress  or  the  Execu- 
tive when  aotiaa  in  their  legialative  oapacitles,  but 
to  have  only  suoh  io&uenee  as  the  force  of  their  rea-t 
aoning  roay  dcaerve.' 

■■With  these  ttnthoritative  wsrda  of  Andrew  Jaek- 
Hon  I  dismisa  this  topic." — Ajrpendix  to  Gongreaitinnal 
Globe,  Thirty-Second  Congreas.  first  aeaaioB,  p.  IWB. 
"Times  change  and  we  change  with  them." 
Nevertheleas,  principles  remain;  duties  re- 
main ;  the  powers  of  Government  remain ; 
their  coordination  remains :  the  conscience  Of 
men  remains,  and  everybody  that  has  taken  an 
oath,  and  everybody  that  is  subject  to  the  Con- 
stitution without  taking  an  oath,  by  peaceful 
means  has  a  right  to  revere  the  Constitution 
in  derogation  of  unconstitutional  laws;  and 
any  legialative  will  or  any  judicial  authority 
that  shall  deny  Ae  supremacy  of  tbe  Constitu- 
tion in  its  power  to  protect  men  who  thus  con- 
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aeienlionsl^,  tlius  peacefall;  raise  qaestiona  for 
determination  in  a  coaflict  between  the  Con- 
Blitution  and  the  law,  will  not  be  consistent 
with  written  constitutions  or  with  the  mainte- 
nance of  the  liberties  of  this  people  ag  estab- 
lished b;  and  dependent  upon  tbe  preservation 
of  written  constitutjons. 

How  let  us  see  whether  upon  every  ethical, 
constitutional,  and  legal  rule  tbe  President  of 
the  United  States  was  not  the  person  upon 
whom  this  civil-tenure  act  operated,  not  aa  au 
executive  officer  to  carry  out  tbe  law,  but  as 
one  of  the  coordinate  departments  of  the  Gov- 
ernment over  whom  in  that  official  relation  tbe 
authority  of  the  act  was  sought  to  be  asserted. 
The  language  is  general.  "Every  removal 
from  office  contrary  to  the  provisions  of  this 
aetsball  be  ahigh  misdemeanor."  Who  could 
remove  from  office  but  the  President  of  the 
United  States?  Whohadtheaulhoritj?  Who 
could  be  governed  by  the  law  hut  he?  And  it 
was  in  an  official  CDnstitntional  duty,  not  a 
personal  right,  not  a  matter  of  personal  value 
or  choice  or  interest  with  him. 

When,  therefore,  it  is  said  and  claimed  that 
bj  force  of  a  legislative  enactment  the  Presi' 
dent  of  the  United  States  should  not  remove 
from  office,  whether  the  act  of  Congress  was 
constitntionalornot,  that  b  e  was  absolutely  pro ' 
hibited  from  removing  from  office,  and  if  he 
did  remove  Irom  office,  although  the  Constitu- 
tion allowed  him  to  remove,  yet  the  Constitu- 
tion could  not  protect  him  for  removing,  but 
that  tbe  act  of  Congress  seizing  upon  him  could 
draw  him  in  here  by  impeachment  and  subject 
him  to  judgment  for  violating  the  law  though 
maintaining  the  Constitution,  and  that  the  Con- 
stitution pronounced  sentence  of  condemnation 
and  infamy  upon  him  for  having  worshiped  its 
authority  and  sought  to  maintain  it,  and  that 
the  authority  of  Congress  has  that  power  and 
extent  practically,  yon  tear  asunder  your  Con- 
BtituLion,  and  (if  on  these  grounds  yon  dismiss 
this  President  from  this  court  convicted  and 
deposed)  you  dismiss  him  the  victim  of,  the 
Congress  and  the  martyr  of  the  Constitution 
by  the  very  terms  of  your  judgment,  and  jou 
throw  opeu  for  the  masters  of  ua  all  in  the  great 
debates  of  an  intelligent,  instructed,  popnTons, 
patriotic  nadon  of  freemen  the  division  of  sen- 
timent to  shake  this  country  to  its  center,  "  the 
omnipotence  of  Congress"  as  the  rallying  cry 
on  one  side,  and  the  supremacy  of  tiie  Con- 
stitution" on  the  other. 

Mr.  CONKLING.  Mr.  President,  I  move 
an  intermission  for  fifteen  minutes. 

The  motion  was  agreed  to  ;  and  ailer  the 
expiration  of  the  recess  the  Chief  Justice  re- 
sumed the  chairandcailed  the  Senate  to  order. 

Mr.  GRIMES.  Mr.  Chief  Justice,  I  move  a 
call  of  tbe  Senate. 

The  motion  was  agreed  to'. 

The  CHIEF  JUSTICE,  The  Secretary  will 
call  the  roll. 

The  Chief  Clerk  called  the  roll. 
.    The  CHIEF  JUSTICE.    There  are  forty- 


two  Senators  answering  to  thur  names.  A 
quorum  is  present.  The  counsel  for  the  Pres- 
ident will  proceed. 

Mr.  EVARTS.  There  is  but  one  other 
topic  that  I  need  to  insist  upon  here  as  bearing 
npon  that  part  of  my  argument  which  is  in- 
tended to  exhibit  to.  the  clear  apprehension, 
and  I  hope  adoption,  of  this  court,  tbe  view 
that  all  here  that  possesses  weight  and  dignity, 
that  really  presents  the  agitating  contest  which 
has  been  proceeding  between  the  departments 
of  our  Government,  is  political  and  not  crim' 
inal,  or  suitable  for  judicial  cognizance ;  and 
that  is  what  seems  to  me  the  decisive  test  in 
your  judgments  and  in  your  consciences ;  and 
that  is  the  attitude  that  every  one  of  yon  already 
in  your  public  action  occupies  toward  this 
subject. 

The  Consdtution  of  the  Umted  States  never 
intended  bo  to  coerce  and  constr^n  the  con- 
sciences and  the  dutiesof  menastobringthem 
into  the  position  of  judges  between  themselves 
and  another  branch  of  government  in  regard 
to  matters  of  difference  between  themselves 
and  that  other  branch  of  eovemment  in  mat- 
ters which  concerned  wholly  the  partition  of 
authority  under  the  Constitution  between  them- 
selves and  that  other  departoent  of  the  Gov- 
ernment. The  eternal  principles  of  justice  are 
implied  in  the  constitution  of  every  court,  and 
there  are  no  more  immutable,  no  more  inev- 
itable principles  than  these,  that  no  man  shall 
be  a  jndge  in  his  own  cause,  and  that  no  man 
shall  be  a  judge  in  a  matter  in  which  he  has 
already  given  judgment.  It  is  abhorrent  to  the 
natural  sense  of  justice  that  men  should  judge 
in  their  own  cause.  It  is  inconaietent  with 
nature  itself  that  man  should  assume  an  oath 
and  hope  to  perform  it  by  being  impartial  in 
his  judgment  when  he  has  already  farmed  it. 
The  crimes  that  a  President  may  have  imputed 
to  him  that  may  bring  him  into  judgment  of 
the  Senate  are  crimes  againat  tiM  Constitution 
or  the  laws  involving  turpitude  or  persona! 
delinquency. 

They  are  crimes  in  which  it  is  inadmissable 
to  imagine  that  the  Sedate  should  be  commit- 
ted as  parties  at  all.  They  are  crimes  which, 
however  much  the  necessary  reflection  of  po- 
litical opinions  may  bias  the  personal  judg- 
ment of  thi^  or  that  member,  or  all  the  mem- 
bers of  the  body — an  infirmity  in  the  court 
which  cannot  be  avoided — yet  it  most  be  pos- 
sible only  that  they  should  give  a  color  or  a 
turn  and  not  be  themselves  the  very  basis  and 
substance  of  the  judgment  to  be  rendered. 
When,  therefore,  I  show  you  as  from  the  re- 
cords of  the  Senate  that  yon  yourselves  have 
voted  upon  this  law  whose  constitutionality  is 
to  be  determined,  and  that  tbe  qaeation  of 
guilt  or  innocence  arises  upon  constitutionality 
or  judgment  of  constitutionality,  when  you  have 
in  your  capacity  of  a  Senate  undertaken  after 
the  alleged  crime  committed,  as  an  act  suitable 
in  your  judgment  to  he  performed  by  you  inyour 
relation  to  the  executiveanthorityandyoor  ditty 
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and  the  appointment  of  General  Thoi 
irere  not  authorized  by  the  Constitution  ana 
the  laws,  jou  either  did  or  did  not  reeardthat 
as  a  matter  of  political  action ;  and  if  jou  re- 
garded it  aa  a  matter  of  political  action,  then 
;oii  regarded  it  as  a  matter  that  could  not  pos- 
sibly be  brought  before  you  in  your  judicial 
capacity  for  you  to  determine  upon  any  per- 
sonal consequences  to  the  Eiecutive.  How 
was  it  B  matter  forpolitical  action  unless  it  was 
a  matter  of  his  political  action  and  the  contro- 
versy was  wholly  of  a  political  nature  ?  If  you, 
on  the  other  hand,  had  in  your  minds  the  pos- 
sibility of  this  extraordinary  jurisdiction  being 
brou^t  into  play  by  a  complaint  to  be  moved 
by  the  House  of  Representatives  before  you, 
what  an  extraordinary  spectacle  do  you  pre- 
sent to  yourselves  and  to  the  country  ?  No ; 
the  controlling,  the  necessary  feeling  upon 
which  you  acted  must  have  been  that  "  it  is  a 
stage  and  a  step  in  governmental  action  con- 
cerning which  we  give  this  admonition  and 
this  suggestion  and  thia  reproof." 

In  1884,  when  the  Senate  of  the  United 
States  was  debating  the  question  of  the  resolu- 
tion condemnatory  of  General  Jackson's  pro- 
ceedings in  reference  to  the  deposits  and  Mr. 
Duane,  the  question  was  raised,  "  Can  you, 
will  jou,  should  you  pronounce  opinion  upon  a 
matter  of  this  kind  when  possibly  it  may  be 
made  the  occasion,  if  your  views  are  right,  of 
an  impeachment  and  of  a  necessary  trial?" 
The  answer  of  the  great  and  trusted  statesmen 
of  the  Whig  party  of  that  day  was,  "  If  there 
was  in  the  atmosphere  a  whisper,  if  there  was 
in  the  future  a  menace,  if  there  was  a  hope  or 
a  fear,  accordingly  as  we  may  thinic  or  feel, 
that  impeachment  was  to  come,  debat.e  must 
be  silenced  and  the  resolution  suppressed." 
But  they  recognized  the  fact  that  it  was  mere 
political  action  that  was  being;  resorted  to,  and 
that  was  or  was  to  be  possible ;  but  the  com- 
plexion of  the  House,  and  the  sentiment  of  the 
tl^  House,  and  the  attitude  of  the  Senate  as 
claiming  it  only  to  be  matter  of  political  dis- 
cussion and  determination,  absolutely  rfgected 
the  notionof  impeachment,  and  labored,  there- 
fore, the  debate  a  poliljcal  debate  and  the  con- 
clusion af  olilical  conclusion.     . 

There  is  but  6ne  proposidon  that  consists 
with  the  truth  of  the  case  and  with  the  situa- 
tion of  you.  Senators,  here,  and  that  is  that 
you  regarded  this  as  political  action  and  polit- 
ical decision,  not  b^  possibility  a  matter  of 
iudgment  on  a  subject  to  be  introduced  for 
judicial  consideration.  It  is  not  true  that  that 
resolution  does  not  cover  guilt;  it  only  ex- 
presses an  opinion  that  the  state  of  the  law  and 
the  authority  of  the  Constitution  did  not  cover 
the  action  of  the  President,  but  it  does  not  im. 
pute  violence  or  design  or  wickedness  of  pur- 
pose, or  other  than  a  justifiable  difference  of 
opinion  to  resort  to  an  arbiter  between  you. 
But,  even  in  that  limited  view,  I  take  it  no  Sen- 


a  opinion. 
Impeachment 
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ator  can  think  or  feel  that,  as  a  pretimisaiiy 
part  of  the  judgment  of  a  court  uiat  was  to 
end  in  acquittal  or  conviction,  this  proceeding 
could  be  for  a  moment  justified. 

The  two  gravest  articles  of  impeachment 
gainst  the  weightiesttrial  ever  introduced  into 
this  court,  those  on  which  as  lai^e  a  vote  of 
condemnation  was  gained  aa  upon  any  others, 
were  the  two  articles  agunst  Judge  Chase,  oae 
of  which  brought  him  in  question  for  coming 
to  the  trial  of  Fries,  in  Pennsylvania,  with  a 
formed  and  pronounced  opinion;  and  another, 
the  third,  was  for  allowing  a  juryman  to  enter 
the  box  on  the  trial  of  Callender,  at  Bichmond, 
who  stated  that  iie  had  formed  an 

I  would  like  to  see  a  court  of  ir 
that  regards  this  as  great  in 
should  come  to  a  trial  and  p 
demnation  of  the  prisoner  before  the  connacl 
are  heard,  and  should  allow  a  juryman  to  enter 
the  box  who  excused  himself  from  having  a 
free  mind  on  the  point  discussed  as  hs  had 
formed  an  opinion,  and  yet  that  should  tell  aa 
that  you  having  formed  and  expressed  an  opin- 
ion are  to  sit  here  judges  on  such  a  matter  as 
thia.  What  is  there  but  an  answer  of  thia  kind 
necessary?  the  Constitution  never  brings  a 
Senate  into  an  inculpati  in  and  a  condemnation 
of  a  President  upon  matters  in  whi<^  Bind  of 
which  the  two  departments  of  the  Government 
in  their  politnal  capacit  es  have  formed  and 
expressed  polit  i.al  opin  ons  It  is  of  other 
matter  and  ot  other  iault,  in  which  there  are 
no  parties  and  no  discriminations  of  opinion. 
It  is  of  offense  of  crime  m  which  the  common 
rules  held  by  all  ot  duty  ol  obligation  of 
ex  d       m  p  n 

po  p  m  d       d     xp  essed    u 
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of  this  Government  between  the  Presidentaad 
yourselves.  The  very  matter  of  his  fault  is 
that  he  claims  them  ;  the  very  matter  of  hie 
condemnation  is  tbatyou  hare  alight  to  them; 
and  jou,  aided  by  the  list  furnished  by  the 
Managers,  of  forty-one  thousand  in  number 
and  $21,000,000  of  annual  emolument,  are  to 
sit  here  as  judges  whether  his  false  claim  and 
his  appeal  to  a  common  obiter  in  a  matter  of 
this  kind  is  to  be  imputed  to  him  as  personal 
guilt  and  followed  by  personal  punishment. 

How  would  any  of  us  lilw  to  be  tried  before 
a  judge  who,  if  he  condemned  us,  would  have 
our  houses,  and  if  be  acquitted  us  we  should 
have  his?  So  sensitive  is  the  natural  sense  of 
justice  on  this  point  that  the  whole  coaatry 
was  in  a  blaze  by  a  provision  in  the  fagitive 
slave  law  that  a  commissioner  should  have  but 
five  dollars  if  he  set  the  slave  free  and  ten  dol- 
lars if  he  remanded  him.  Have  honorable 
judges  of  thia  court  forgotten  that  crisis  of  the 
public  mind  aa  to  allowing  a  judge  to  have  an 
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interest  in  the  sobject  of  his  judgment?  Have 
they  forgotten  that  the  honorable  Seoator  from 
MasBachnsetts  in  the  debate  upon  this  tennre- 
of-officeact  thought  that  political  bias  might 
aSect  a  court  bo  that  it  might  give  judgment 
of  but  nominal  pnnishraent  lor  an  infraction  of 
the  act;  and  jet  you  ace  full  of  politics.  Why? 
Because  the  question  is  political;  and  the 
whole  point  of  my  reference  is  aa  an  absolute 
demonstration  that  the  Constitution  of  the 
United  States  never  forces  honorable  men  into 
a  position  where  they  are  judges  in  their  own 
cause  or  where  they  have  in  the  course  of  their 
previous  duties  eipreaaed  a  judgment. 

I  have  omitted  trom  this  consideration  the 
fact  that  the  great  office  itself,  if  by  your  judg- 
ment it  shal!  be  taken  from  the  elected  head 
of  this  Republic,  is  to  be  put  in  commission 
with  amember  of  your  own  body  chosen  to-day, 
and  to-morrow,  at  anytime,  by  yourselves,  and 
that  you  are  taking  tne  crown  of  the  people's 
magistracy  and  of  the  people's  glocy  to  deco- 
rate the  honor  of  the  Senate.  An  officer  who 
by  virtue  o^  your  favor  holds  the  place  of  Pres- 
ident |wo  ieinnoreof  jonrbodj  adds  the  Presi- 
dency to  its  duties  by  the  way ;  and  an  officer 
changeable  from  day  to  day  by  jou  as  you 
choose  to  have  a  new  President  pro  tempore, 
who  by  the  same  title  takes  from  day  to  day  the 
discharge  of  the  duties  of  President  of  the 
United  States. 


decline  a  jurisdiction  upon  this  demonstration 
that  human  nature  and  human  virtue  cannot 
endure  that  men  should  be  judges  in  such  a 
strife.  Iwill  agree  your  duty  keeps  you  here. 
Tou  have  no  right  to  resign  or  avoid  it ;  but  it 
is  a  duty  consistent  with  judicial  fairness,  and 
only  to  be  assumed  aa  such;  and  the  subject 
itself,  thus  illustrated,  snatches  from  you  at 
once,  as  wholly  poHtloal,  the  topics  that  you 
have  been  asked  to  ezamine. 

It  will  suit  my  convenience  and  sense  of  the 
better  consideration  of  the  separate  articles  of 
impeachment  to  treat  them  at  first  somewhat 
generally,  and  then,  by  such  distribution  as 
seems  most  to  bring  us  finally  to  what,  if  it 
shall  oot  before  that  time  have  disappeared, 
appears  to  be  the  gravest  matter  of  considera- 

Let  me  ask  you  at  theoutsettoseehowlittle 
as  matter  of  evidence  this  case  is.  Certainly 
this  President  of  the  United  States  has  been 
placed  under  as  trying  and  as  hot  a  gaze  of 

Eoliticaloppositionasever  aman  wasor  could 
e.  Certamly  for  two  years  there  has  been 
no  partial  construction  of  his  conduct.  Cer- 
tainly for  two  years  he  has  been  sifted  aa  wheat 
by  one  of  the  moat  powerful  winnowing  ma- 
chines that  I  have  ever  heard  of— the  House 
of  Representatives  of  the  United  States  of 
America,  Certtuuly  the  wealth  of  the  nation, 
certainly  the  urgency  of  party,  certainly  the 
zeal  of  political  ambition,  have  pressed  into 
the  service  of  impatotioD,  of  inculpation,  and 


of  proof  all  that  this  country  affords,  all  that 
the  power  "to  send  for  persona  and  papers" 
includes. 

Tbey  have  none  of  the  risks  that  attend  or- 
dinary litigants  of  bringing  their  witnesses  in 
courttostatid  the  test  of  open  examination  and 
cross-examination ;  but  they  can  put  them  un- 
der the  constriction  of  an  oath  and  an  explora- 
tion in  advance  and  see  what  they  can  prove, 
and  80  determine  whom  they  will  bring  and 
whom  they  will  rejecL  They  can  take  our 
witness  from  the  stand  already  under  oatb, 
and  even  of  so  great  and  high  a  character  as 
the  Lieutenant  General  of  your  armies,  and 
out  of  court  ply  bim  with  a  new  oath  and  a 
new  examination  to  see  whether  be  will  hfelp 
or  hurt  them  by  being  cross-examined  in  court. 
Every  arm  and  every  heart  is  at  tbeir  service, 
stayed  by  no  sense  except  of  public  duty  to 
unnerve  their  power  or  control  its  exercise. 

And  yet  here  is  the  evidence.  'The  people 
of  this  country  have  been  made  to  believe  that 
ail  sorts  of  personal  vice  and  wickedness,  that 
all  sorta  of  official  misconduct  and  folly,  that 
all  sorts  of  usurpation  and  oppression,  prac- 
ticed, meditated,  plotted,  and  executed  on  the 
part  of  this  Executive,  were  to  be  exploredand 
exposed  by  the  proaeculion  and  certainly  set 
down  in  the  record  of  this  court  for  the  public 
judgment.  Here  you  have  for  violence,  op- 
pression, and  usurpation  a  telegram  between 
the  President  and  Governor  Parsons,  long 
public,  two  yeara  ago.  You  have  for  his  de- 
sire to  suppress  the  power  of  Congress  the 
testimony  of  Wood,  the  office-seeker,  that  when 
the  President  said  he  thought  the  points  were 
important  he  said  that  he  thought  they  were 
minor,  and  that  he  waa  willing  to  take  an  office 
from  the  President  and  yet  uphold  Congress ; 
that  the  President  said  they  were  important 
and  he  thought  the  patronage  of  the  Govern- 
ment should  be  in  support  of  those  principles 
which  he  maintained,  and  Wood,  the  omce- 
aeeker,  went  home  and  was  supposed  to  have 
said  that  the  President  had  used  some  very 
violent  and  offensive  words  on  the  subject,  and 
he  was  brought  here  to  prove  them,  and  he 
disproved  them. 

Now,  weigh  the  testimony  upon  the  scale 
that  a  nation  looks  at  it,  upon  the  scale  that 
foreign  nations  look  at  it,  upon  the  scale  that 
history  will  apply  to  it,  upon  the  scale  that  pos- 
terity will  in  retrospect  regard  it.  It  depends 
a  good  deal  upon  how  large  a  selection  a  few 
Bpecimens  of  testimony  could  offer.  If  I  bring 
a  handful  of  wheat  marked  byruatand  weevil, 
and  show  it  to  my  neighbor,  he  will  aay, 
"Why,  what  a  wretched  crop  of  wheat  you 
have  had ;"  but  if  I  tell  him  "  theae  few  ker- 
nels are  what  I  have  taken  from  the  bins  of 
my  whole  harvest,"  he  will  answer,  "  What  a 
splendid  crop  of  wheat  you  have  bad."     And 

in  this'?  Mr.  Manager  Wilson,  from  the  Jndi- 
-oiary  Committee  that  had  examined  for  more 
than  a  year  this  subject,  made  a  report  to  the 
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House,  It  is  the  wisest,  Cbe  cteareat,  and  also 
one  of  the  most  eatertainiug  views  of  the  whole 
eitbject  of  ImpeacLmetit  in  the  past  and  in  the 
present  that  I  have  ever  Been  or  can  ever  expect 
to  see,  and  what  ia  the  result?  That  it  is  all 
political.  All  theae  thunder- clouds  are  polit- 
ical, and  it  is  only  this  Httle  petty  pattering  of 
rain  and  these  infractions  of  atatutes  that  are 
personal  or  criminal.  And  "  the  grand  inquest 
of  the  nation"  summoned  Co  the  final  determ- 
ination upon  the  whole  array,  on  the  9th  of 
December,  1867,  votes,  107to67,  "no impeach- 
ment." If  these  honorable  Managers  had 
limited  their  addresses  to  this  court  to  matters 
that  in  purpose,  in  character,  in  intent,  and  in 
guilt  occurred  after  that  bill  of  impeachment 
was  thrown  out  by  their  House,  how  much  jou 
would  have  been  entertained  in  this  cause  I  I 
have  not  heard  anything  that  had  not  occurred 
before  that.  The  snoeches  were  made  eighteen 
months  before.  The  telegram  occurredayear 
before.  Wood,  the  office-seeker,  came  into 
play  long  before.  What  ia  there,  then,  not 
covered  by  this  view? 

The  honorable  Managers,  too,  do  not  draw 
together  always  about  these  articles.  There 
seem  to  have  been  an  original  prodnetion, 
and  then  a  sort  of  afterbirth  that  is  added  to 
the  compilation,  and  as  I  understand  the  open- 
ing Manager,  [Mr.  BiTTLER,]  if  thereis  not  any- 
thing in  the  first  article  you  need  not  trouble 
yourself  to  think  there  is  anything  in  the 
eleventh ;  and  Mr.  Manager  Stevens  thinks 
that  if  there  is  not  anything  in  the  eleventh 
you  had  belter  not  bother  jonrself  in  looking 
for  anything  in  the  first  ten,  for  he  says  a 
county-court  lawyer,  I  think,  could  get  rid  of 
them.     Let  me  give  jou  his  exact  words : 

"I  wish  this  tobapartiouliirlj'notieed.for  I  intend 


be  inserted  there  cu 


is  charge  ii 
,ea  report!-" 


w  there  will  be,  and 


It  will  not  he  too  vain 
come  up  perhaps  to  this  _ . 

and  at  thi^able  of  theae  quartt .__ 

that  would  he  adequate  to  dispose  of  these 
articles  of  impeachment;  and  Ihej  are  right 
about  it,  quite  right  about  it.  If  you  cannot 
get  in  what  is  political  and  nothing  but  polit- 
ical, jon  cannot  get  hold  of  anything  that  is 
criminal  or  personal. 

Now,  with  that  general  estimate  of  the  limit 
and  feebleness  of  the  proofs  and  of  the  charges, 
I  begin  with  the  consideration  of  an  article  in 
regard  to  which,  and  the  subject-matter  of 
which,  I  am  disposed  to  concede  more  than  I 
imagine  can  be  claimed  fairly  in  regard  to  the 
other  articles,  that  some  proof  to  the  point  of 
demonstration  has  been  presented,  and  that  is 
the  speeches.    I  think  that  it  haa  been  iairly 


proved  here  that  the  speeches  charged  upon 
the  President,  in  substance  and  in  general,  were 
made.  My  first  difficulty  about  them  is  that 
they  were  made  in  1866,  and  related  to  a  Con- 
gress that  has  passed  out  of  esistence,  and 
were  a  subject  in  the  report  of  the  Judiciary 
Committee  to  the  House,  upon  which  the  Houae 
voted  that  they  would  not  impeach.  My  neit 
is  that  they  are  crimes  against  rhetoric,  against 
oratory,  against  ts.ste,  and  perhaps  against 
logic,  but  uiat  the  Constitution  of  the  United 
States,  neither  in  itself  or  by  any  subsequent 
amendments,  has  provided  for  the  government 
of  the  people  of  this  country  in  these  regards. 
It  ia  a  novelty  in  this  country  to  try  anybody 
for  making  a  speech. 

There  are  a  great  many  speeches  made  in  this 
country,  and  therefore  the  case  undoubtedly 
would  have  arisen  in  thecourae  of  eighty  years 
of  our  Government.  Indeed,  I  believe,  if  there 
is  anything  that  marks  na,  and  to  the  approval, 
at  least  in  ability,  of  other  nations,  it  is  that 
any  man  in  this  country  not  only  has  a  right 
to  make  a  speech,  but  can  make  a  speech  and 
a  good  one,  and  that  he  does  some  time  or 
other  in  his  life  actually  accomplish  it.  Why, 
the  very  lowest  epithet  for  speech-making  in 
the  American   public  adopted  by  the  newa- 

{apera  ia  "  able  and  eloquent."  [Laughter.] 
have  aeen  applied  to  the  efforts  of  the  hon- 
orable Managers  here  the  epithet,  in  advance 
in  the  newspapers,  of-"  tremendous"  [laugh- 
ter] before  they  have  been  delivered  here,  of 
"tremendous  force;"  and  I  saw  once  an 
accurate  arithmetical  statement  of  the  force 
of  one  of  them  in  advance  that  it  contained 
thirty-three  thousand  words.     [Laughter.] 

We  are  speech-makers;  therefore  the  case 
must  have  arisen  for  a  question  of  propriety; 
and  now  for  the  first  time  we  begin  with  the 
President,  and  accuse  him ;  we  take  him  be- 
fore no  ordinary  court,  but  organize  a  court  for 
the  purpose  which  adjourns  the  moment  it  is 
over  with  him,  furnishes  no  precedent,  and  must 
remove  him  from  office  and  order  a  new  elec- 
tion. That  is  agreat  deal  to  turn  on  a  speech. 
Only  think  of  it!  To  be  able  to  make  a  speech 
that  should  require  anew  election  of  a  President 
tobeheldl  Well,ifthetrial  is  to  take  place,  let 
the  proclamation  issue  to  this  speecn-making 
people,  "  let  him  that  is  without  sin  among  yoa 
cast  the  first  stone ;"  and  see  bow  the  nation 
on  tiptoe  waits;  hut  who  will  answerthat  dainty 
challenge  andwho  assume  that  lastidiousduty? 
We  sec  in  advance  the  necessary  requirements. 
It  must  be  one  who  by  long  discipline  has 
learned  always  to  speak  within  bounds,  one 
whose  lips  would  stammer  at  an  imputation, 
whose  cheek  would  blush  at  a  reproach,  whose 
ears  would  tingle  at  an  invective,  and  whose 
eyes  would  close  at  an  indecorum.  It  must  be 
one  who  by  strict  continence  of  speech  and 
by  control  over  the  tongue,  that  unruly  mem- 
ber, has  gained  with  all  his  countrj^nien  the 
praise  of  ruling  his  own  spirit,  which  is  greater 
than  one  who  taketh  a  city. 
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And  now  tbe  chatjenge  »  ansivered  ;  and  It 
BeeniB  that  the  honorable  Manager  to  whom 
this  duty  h  assigned  is  one  who  would  be  rec- 
ognized at  onoe  in  Ibe  judgmetit  of  all  as  firat 
in  war,  Grst  in  peace  in  boldness  of  words,  first 
in  the  hearts  of  all  his  countrymen  that  love 
this  wordy  intrepidity.  [Laughter.]  Now,  the 
ctiBBipion  being  gained,  we  ask  for  the  rule,  and 
in  answer  to  an  interlocutory  inqairj  which  I 
had  the  honor  to  address  to  him  he  said  the 
rule  was  the  opinitra  of  the  court  that  was  to 
tty  the  case. 

Now,  let  us  see  whether  we  can  get  any  guid- 
ance as  to  what  ;Dur  opinions  are  on  this  sub- 
S'ect  of  freedom  of  speech ;  for  we  are  brought 
own  to  that,  having  no  law  or  precedent  be- 
sides. I  find  that  the  matter  of  chaise  against 
the  President  is  that  he  has  been  "  unmindful 
of  the  harmony  and  courtesies  which 
exist  and  be  maintained  between  the  e 
and  legislative  branches  of  the  Government." 
If  it  prevails  from  the  executive  toward  the 
legislative,  it  should  prevail  from  the  legisla- 
tive toward  the  executire,  upon  the  same  stand- 
ard, unless  I  am  to  be  met  with  what  I  must 
regard  as  a  most  novel  view  presented  by  Mr. 
Manager  Williams  in  hia  argumeut  the  other 
day,  that  as  the  Constitution  of  the  United 
States  prevents  your  being  drawn  in  question 
anywhere  for  what  you  say,  therefore  it  is  a 
rule  that  does  not  work  both  ways.  [Laughter.] 
Well,  that  is  a  remarkable  view  of  personal 
duty,  that  if  I  wore  an  impenetrable  shirt  of 
mail,  it  is  just  the  thing  for  me  to  be  drawing 
daggers  against  everybody  else  that  is  met  in 
the  street.  "Nobksse  oblige"  seems  to  be  a 
law  which  the  honorable  Manager  does  not 
think  applicable  to  the  Houses  of  Congress. 
If  there  be  anything  in  that  su^estion  how 
should  it  guard,  reduce,  and  regulate  your  use 
of  freedom  of  speech  ?  I  have  not  gone  outside 
of  the  debates  that  relate  to  this  civil-tenure 
act ;  my  time  has  been  sttfiiciently  occnpied  in 
reading  ail  that  was  said  in  both  Houses  on 
that  subject ;  bnt  T  find  now  a  well-recorded 
prrecedent,  not  merely  in  the  observations  of  a 
nagle  Senator,  but  m  b  direct  determination 
of  the  Senate  itself  passing  upon  the  question 
what  certain  bounds  at  least  of  freedom  of 
speech  as  between  the  two  departments  of  the 
Government  permitted.  The  honorable  Sen- 
ator from  Massachusetts,  in  the  course  of  the 
debate,  using  this  form  of  expression  in  regard 


to  the  President,  swd,  and 
this  very  law : 

"Ton  may  ask  protection,  sea'nst  whomT    I 
swer plainly, protect!"    ------'  "--  ■>— n--'  -' 


lePreeldentofth 


Ponder  it  well,  and  — _-.  -. 

luoh  duty  on  our  fathers!  there  was  no  ancn  nmyon 
onr  ceoent  predecasaora  in  this  Chamber,  because 
(here  was  no  Preaideat  of  the  United  States  who  bad 
beoome  the  enemy  of  hia  conntry."— CbnffrM«oi>ai 
&Mc.Becond  session  Thirty-Ninth  Coaeress.  p.  523. 

The  President  had  said  that  Congress  was 
"hanging  on  the  ver^e  of  the  Government 


try.  Mr.  Sphneb  being  called  to  order  for  this 
expression,  the  honorable  Senator  from  Rhode 
Island,  [Mr.  Akthony,]  who  not  infrequentfy 
presides  with  so  much  urbanity  and  so  much 
control  over  your  deliberations,  gave  this  aid 
to  us  as  to  what  the  common  law  of  this  tri- 
bunal was  on  the  subject  of  the  harmonies  and 
courtesies  that  should  prevail  between  the  legis- 
lative and  the  executive  departments.  He  said: 

"It  is  the  Impression  of  tbe  Chair  thattliosonorda 
do  not  eioeed  the  usual  latitude  of  debate  wblch  has 
been  permitted  hero." 

Is  not  that  a  good  authority,  the  custom  of 
the  tribunal  established  by  the  presiding  offi- 
cer? Mr.  SHKBUiK,  the  honorable  Senator 
from  Ohio,  said: 

"I  think  the  words  Dbjccted  to  are  clearly  in  order. 
I  have  heard  similar  remarks  fifty  times  without  any 

Cotttmunis  ofor  faeit  jus.  That  istheprin- 
dple  of  this  view;  and  the  Senate  came  to  a 


.   [Laugh- 
ter^ 

We  shall  get  off  pretty  easy  from  a  tribunal 
whose  "usual  latitude  of  debate"  permits  the 
legislative  branch  to  c^l  the  Executive  aa 
enemy  of  his  oountry.  But  that  is  not  all. 
Proceeding  in  the  same  debate,  after  being  al- 
lowed to  be  in  order,  Mr.  Suh:see  goes  on  with 
a  speech  the  eloquence  of  which  I  cannot  be 

{ermitted  to  compliment,  as  it  is  out  of  place, 
ut  certainly  it  is  of  the  highest  order,  and  of 
course  I  make  no  criticism  upon  it;  bnt  he  be- 
gins with  an  announcement  of  a  very  good 
principle : 

"Meanwhile  I  shall  insist  always  upon  comntete 
freedom  of  debate,  and  I  shall  eioreisa  it.  John 
Milton,  in  his  kIoHous  aspiiatioas.  said.  "Give  mo 
the  liberty  to  know,  to  ntter,  and  to  argne  fieuly 
above  all  liberties.  Thank  Clod,  now  that  slsve- 
masters  have  been  driven  from  this  Chamber, aneh is 
■  ■  ■  ■  "  ■  ■  Senatorl  Ofoo"  -  ■'  - 
iblic  too  high  for  __ 
w  forprofeotioo.    

weak:  Iheee  are  not  only  inviduabie  liberties  bat 

,  Is  there  anything  in  the  President's  answer 
that  is  nobler  ormore  thoroughgoing  than  that? 
And  if  the  President  is  not  too  high,  but  that 
it  should  be  not  only  an  invaluable  liberty  but 
a  commanding  duty  to  call  him  an  enemy  of 
the  country,  may  not  the  Souse  of  Represent- 
atives be  exposed  to  an  imputation  of  a  most 
unintelligible  aspersion  upon  them  that  thejr 
"bang  on  the  verge  of  the  Government?" 
Then  the  honorable  Senator  proceeds  with  a 
style  of  observation  upon  which  I  shall  make 
no  observation  whatever,  and  I  feel  none,  but 
Cicero  in  CcUaUnam,  in  Verrem,  el  pro  Milo- 
nem,  does  not  contain  more  eloquence  against 
the  objects  of  his  invective  than  this  speech  of 
the  honorable  Senator.  Here  are  his  words  : 
0  the 


Andrew  JolinBOD,  who  oe 


.    Already  \\ 
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BonDai 


bloody  accldeat.  bi 


Btbe  s 


It 


. —  r —  — ../ived  io  the 

Flesidentoftbe  United  States.  It  sees  that  the  via- 
leoce  which  took  the  life  of  hisUlustrionspredoceaaot 
a  now  bybisperversacamplidtvaztendliisthrouEh- 
ont  the  rebel  Stales,  maUiw  ail-who  love  the  Union 
its  vietima  nod  filling  the  land  with  trii<>d;.  It  Boes 
that  the  war  upon  the  bitbAil  Unioniits  is  still  con- 
tinned  under  bis  powerful  anapice)),  without  any 
■ilsHn-don  of  coloc.BO  that  all,  both  white  and  black, 
riBeed.   It  sees  that  he  te  the  minlater  of  dls- 


wofpe 


,    Its 


is  that, 


irity  in  the  rebel  States.so  muc 


„ influeooe  preTiuls,  thei 

of  traDqullliy,  Beountj, 

loneed  for.muBCtaeaTreated;  that  the  bnsiiiese  of  the 
whole  cauDtrr  must  be  embaiTaased,  and  that  tboae 
condidons  on  which  a  BOVnd  anneiioy  depend*  molt 
be  postponed.  AlltheMthlnesUisooaDtrrnowBeeBi 
But  indiKnation  aasameBtheibiinofjadBnientwhen 
it  it  seep  also  that  this  inoredlble,  unparalleled,  and 
far-reachinff  miachief,  second  only  t^  the  rebellion 
it«e]f,orwhich  it  isaoontmaatlon.le invigorated  and 

•  •  "The  President  has  usarped  the  powers  of 
Congress  on  a  colossal  sc^e,  and  he  has  emplo;Fod 
these  usurped  powers  in  fomenting  the  rebel  spirit 
and  awalceDingsnewthedyinKBreaof  theTebellion. 
Though  the  head  of  the  exeoative.  be  bu  rapa- 
ciously sailed  thBBaweil  of  the  legislative,  and  made 
himself  a  whole  GongruB  In  defiance  of  a  cardinal 


theol 


al  beeome  a  terror  to  the  good  and  i 
^u^^u..  .u  ..^e  wicked.  This  is  his  great  fnd  unimr 
donableoffense.forwbicb  history  must  condemn  bin 
ifyoudonnt.  He  if  ansurper.  through  iTbominiiniti 
wrong  has  been  done  fo  bieoountrj'.    He  igausnrper 

_!,„     ijginj   to   be   a   Moses,   has    become   . 

-Cotvraiionol  Otobe.  Thirty-Ninth  Con 
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And  then  it  all  ends  in  a  wonderfully  sensi- 
ble—if the  honorable  Senator  wili  allow  me  to 
Baj  ao — and  plthj  observation  of  the  honor- 
able Senator  from  Wisconsin,  [Mr.  Howe:] 

"The  Senator  from  Masaaohaaetts  has  advanced 
the  Idea  that  the  President  has  become  an  enemy  to 
his  country."      •      •      *.  .  *      "But  I  suppose 

this  Senate  tonobiug  the  present  President  of  the 
United  States,  but  Isuppose  we  never  bad  a  Presi- 
dent who  was  not  in  oommunioation  with  a  Senate 
divided  upon  just  that  queadon,  some  thinking  that 
he  was  an  enemy  of  the  oonntry  and  others  thinking 
thatbeRuinotiandlrespMtftiltl'BabDiit.tberBfore, 
t^t  the  Scnal^r  from  Muwefamatti  waibe  nompe- 
tentto  try  auiiapeaehmentif  ItibonldbeKnthere 

Sainst  the  President,  asleanoaiva  the  Senator  from 
arytand  would  beoompeient  to  try  that  qnestion 
in  spite  of  the  opinions  which  he  has  pronounced 
hero."-i6id.,p.5i5. 

That  iigood  sense.  Senatorial  license  tr 


good-natured  Senators  be  properly  deeeribed 
as  a  little  Pickwickian. 

We  bave  also  a  rule  provided  for  as  in  the 
Honse  of  Representativea,  and  I  have  aelected 
a  very  brief  one,  because  it  is  one  that  the  hon- 
orable Mani^ra  will  not  question  at  all,  as  it 
gives  their  standard  on  the  subject.  I  find  that 
taste  this  rule  of  license  in  speech,  in  a  very 
brief,  picby  form,  is  thus  conducted  between 
two  of  tbe  most  distinguished  members  of  that 
body,  who  can,  as  well  as  any  others,  for  tbi 
purpose  of  this  trial,  fnrnisb  a  standard  of  what 
IS  called  by  the  honorable  Manager  "  pro- 
priety of  speech,"    I  read  from  p^e  263  of 


e  by^attempdng  to  cast  i 


ididate  for  President 
D  imputation  either 


Now,  for  the  reply ; 
"Mr.  BUTLEE.    But  if  durinE  tbowar  t 
-.an  from  Ohio  did  as  much  as  I  did  in  thai 
I  shall  be  glad  to  recognise  that  muob  done 
•nif  victim  of  the  gentleman's  prnwesa  th 
if  was  an  innoeent  woman  bung 
ma  Hn,  Surrott.   And  I  ean  sustain  tae  memory  oi 
?ort  Fiuier  if  he  and  bis  preeuat  aasooiates  can  sns- 
ajnhim  in  shedding  tbe  blood  of  a  woman  tried  by 

lient  evideneeia  my  judgment." 

To  which,  on  page  SM,  Mr.  Bingham  re- 
sponds with  spirit: 

"I  challenge  the  gentleman,  I  dare  him  here  or 
anywhereinthlBtribuoal.orin  any  tribunal,  to  assert 


1 1  know 

n  thescaSoldi 


S" 


ithout  01 


attempted  to  show  that  in  the  President's  ad- 
dresses to  tbe  populace  there  was  something 


...id  explained,  if  it  did  not  justify,  the  style  of 
his  speech.  Yon  might  suppose  that  this  inter- 
change in  debate  grew  out  ol  some  subject  that 
was  irritating,  that  was  itself  savage  and  fero- 
cious ;  but  what  do  you  think  was  tbe  subject 
thesehoDOtable  gentlemen  were  debatingupon? 
Why,  it  was  charity,  [Laughter.]  The  ques- 
tion of  charity  to  the  South  was  the  whole  staple 
of  the  debate;  "charity,"  which  "suffereth 
long  and  ia  kind."  "Charity  envieth  not." 
"  Charity  vauntetb  not  itself,  is  not  puffed  up. " 
[Laughter,]  Charity  "doth not benave  itself 
unseemly,  seeketh  not  her  own,  is  not  easily 
provoked,  tbinketb  no  evil;  rejoiceth  not  in 
mic|uity,  but  rejoiceth  in  the  truth,  beareth  all 
things,  believeth  all  things,  hopeth  all  tbings, 
endareth  all  things;   charity  never  faileth," 


Now,  to  be  serious,  in  a  free  Republic  who 
will  tolerate  this  fanfaronade  about  speech- 
making?  "  Quisfuleril  Graceho$  deaeditione 
querentes." 

Who  will  tolerate  public  orators  prating 
about  propriety  of  speech.  Why  cannot  we 
learn  that  our  estimate  of  others  must  proceed 
npon  general  views,  and  not  vai?  according  to 
jMirticular  passions  or  antipathies  ?  When 
Cromwell  in  his  career  through  Ireland,  in  the 
name  of  the  Parliament,  had  set  himself  down 
before  the  town  of  liossandsummonedit  to  sur- 
render, exhausted  in  its  resistance  this  Papist 
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community  asked  to  surrender  only  upon  the 
conditions  of  freedom  of  eonaoienee.  Crom- 
well replied:  "As  to  freedom  of  conscience,  1 
meddle  with  no  man's  conscience,  but  if  you 
mean  !>;  that  liberty  to  celebrate  the  mass,  I 
would  have  you  understand  that  in  no  place 
where  the  power  of  the  Parliament  of  England 
prevails  shall  that  be  permitted."  So,  freedom 
of  speech  the  honorable  Managers  in  their 
imputation  do  not  complain  of;  but  if  anybody 
Bays  that  the  House  ot^  Representat' 
upon  the  verge  of  the  Government 


:s  hangs 


that  degree  of  liberty  be  enjoyed,  though  they 
meddle  with  no  man  s  propriety  or  freedom  of 
speech. 

Mr.  Jefferson  had  occasion  to  give  his  views 
about  the  infractions  upon  freedom  of  writing 
that  the  sedition  law  introduced  in  the  Leeis' 
lature  of  this  country,  and  at  the  same  time 
some  opinion  about  the  right  of  an  Executive 
to  have  an  opinion  about  the  constitntionality 
of  a  law  and  to  act  accordingly;  and  I  will  ask 
your  attention  to  brief  extracts  from  his  views. 
Mr.  Jefferson,  in  a  letter  to  Mr.  President 
Adams,  written  in  1804,  (Jefferson's  Works, 
vol.  3,  p.  555,)  says; 

"I  discharee^  every  person  under  the  punishment 
cansidered  and  now  consider  that  law  to  lie  n  nullity 

ordered  ns  to  fall  down  ondworsbip  a  golden  ituage, 
and  that  it  was  ag  much  my  duty  to  arrest  its  eic- 
cotion  in  every  Btage  ae  it  would  have  been  to  hnve 
reacuedfrom  tlifl  fiery  fuma«e  those  who  ahoqid  have 
been  oa£t  into  it  for  refusing  to  worahlp  the  imuse. 

sating  what  the  offenders  had  dune  or  BEoinstwhom 

eu^ringwereinSioted  under  the  pretended  sedition 
law." 

And  in  another  letter  he  replies  to  some  ob- 
servations against  this  freedom  of  the  Exec- 
utive about  uie  constitutjonality  of  laws : 

"You  seem  to  tbink  it  devolved  on  the  judges  to 
decide  on  the  validity  of  Che  sedition  law;,butnoth- 

oile'for  the'Eieo'""" 


independent  in   tb 
them.   The  judges 


ve  more  than  for  the  Executive 
Both  maaistmtes  are  equally 
B  sphere  of  oation  aaatened  to 
I>elievln8  the  law  Gonititntional 
1  sentanoa  of  fine  and  imprison- 
'  wsa  plseed  in  tbelr  hands 


n  of  it. 


libuttheExeout 

ial,wei 

e  that 


vgoDflded  to  them  by  the  Constitutloa.  That  instru- 
ment meant  tfaftt  its  noSrdinats  branches  should  be 
ehetdis  on  eaob  other:  but  the  Dpinion  which  giies 
thejudeee  the  right  to  decide  what  laws  aie  eonslJ- 
tutional  and  what  not.  not  only  for  themselves  in 
their  own  Bj>here  of  action,  but  for  the  Legislature 
and  Eiecntive also  in  their  sphere,  would  render  the 
judiciary  a  deapotio  branch." 

We  have  no  occasion  and  have  not  asserted 
the  right  to  resort  to  these  extreme  opinions 
which  it  is  known  Jefferson  entertained.  The 
opinions  of  Madison,  more  temperate  but 
equally  thorough,  were  to  the  same  effect. 
The  coordinate  branches  of  the  Government 
must  surrender  their  coiirdination  whenever 
they  allow  a  past  rescript  to  be  a  final  bar  to 
renewiiigorpresenting  constitutional  questions 


for  reconsideration  and  redetermination,  if 
necessary,  even  by  the  Supreme  Court. 

But  we  have  here  some  instances  of  the 
courtesy  prevailing  in  the  different  branches  of 
the  Government  in  the  very  severe  expression 
of  opinion  that  Mr.  Manager  Boutweli.  in- 
dulged in  in  reference  to  the  heads  of  Depart- 
ments. That  is  an  executive  branch  of  the 
Government ;  and  here  you  are  sitting  in  these 
Halls,  and  the  language  used  was  as  much 
severer,  as  much  more  degrading  to  that  branch 
of  the  Government  than  anything  said  by  the 
President  in  reference  to  Congress  aa  can  be 
imagined.  Exception  here  is  taken  to  the  fact 
that  the  President  called  Congressmen,  it  is 
said,  in  a  tfliegram,  "a  set  of  individuals," 
We  have  heard  of  an  old  lad;  not  well  in- 
structed in  long  words  who  got  very  violent  st 
being  called  an  individual,  because  she  sup- 
posed it  was  opprobrious.  But  here  we  have' 
an  imputation  in  so  man;  words  thatthe  heads 
of  Departments  are  '"serfs  of  a  locd.  setvants 
of  a  master,  slaves  of  an  owner."  And  yet  in 
this  very  presence  sits  the  eminent  Chief  Jus- 
tice of  the  United  States,  and  the  eminent 
Senator  from  Maine,  [Mr.  Fbssexden,]  and 
the  distinguished  Senator  from  Pennsylvania, 
[Mr.  Cameron,]  all  of  whom  have  held  Cabinet 
offices  h;  this  tenure,  thus  decried  and  derided ; 
and  if  I  were  to  name  the  Senators  who  aspire 
in  the  future  to  hold  these  degraded  positions, 
I  am  afraid  I  should  not  leave  judges  enough 
here  to  determine  this  cause.  [Laughter.] 
All  know  tliat  this  is  all  extravagance.  "Est 
modus  in  rebits ;  swat  ceiii  denique  fines." 

There  is  some  measure  in  things.  There  is 
some  limit  to  the  hounds  of  debate  and  dis- 
cussion and  imputatJon.  I  will  agree  that 
nothingcould  be  more  unfortunate  than  tbelan- 
guage  used  b;  the  President  as  offending  the 
serious  and  religious  tastes  and  feelings  of  a 
community,  in  the  observations  which  he  was 
drawn  into  b;  a  very  faulty  method  of  reason- 
ing, in  a  speech  that  he  made  at  St  Louis.  The 
difficulty  IS,  undoubtedly,  that  the  President 
is  not  familiar  with  the  graces  taught  at  schools, 
the  costly  ornaments  and  studied  contrivances 
of  speech,  but  that  he  speaks  right  on  ;  and 
when  an  obstacle  is  presented  in  his  path  he 
proceeds  right  over  it.  But  here  is  a  rhetori- 
cal difficulty  for  a  man  not  a  rhetorician.  An 
illusive  metaphorical  suggestion  has  been  made 
that  he  is  a  Judas.  If  anybody — I  do  not  care 
how  practiced  he  is — undertakes  to  become 
logical  with  a  metaphor,  he  will  get  into  trou- 
ble at  once;  and  that  was  the- President's  dif- 
liculty.  He  looked  around  with  the  eye  of  a 
logician  and  said,  "  Judas's  fault  waa  the  be- 
trayal of  all  goodness.  Where  is  the  goodness 
that  I  have  betrayed?"  And  the  moment, 
therefore,  that  you  seek  to  be  logical  by  intro- 
ducing the  name  of  the  Divinity  against  whom 
he  had  thus  sinned,  of  course  you  would  pro- 
duce that  offense  and  shock  to  our  senses 
which  otherwise  would  not  have  been  occa- 
sioned. 
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I  am  not  entirely  sare  tbat  when  yon  make 
allowances  for  the  difference  between  an  exfem- 
porespeechofthePreBideBtt,oamob,anda  writ- 
ten, prepared,  and  prjoted  speech  to  this  court, 
b;  an  honorable  Manager,  but  that  there  may 
be  some  little  trace  of  the  same  impropriety  in 
that  figure  of  argument  which  presented  Mr. 
Carpenter  to  your  observation  as  on  inspired 
painter,  whose  pencil  was  guided  by  the  hand 
of  Providence  to  the  apportionment  of  Mr. 
Stanton  to  perpetual  bliss  and  of  Governor 
Seward  to  eternal  pains.  [Lansbter.]  Butall 
that  is  matter  of  taste,  matter  of  feeling,  matter 
of  discretion,  matter  of  judgment. 

The  serious  views  impressed  upon  you  with 
so  maeh  force  by  the  eonnsel  for  the  President 
who  opened  this  cause  for  ua,  and  supported 
by  the  qviotatiouB  from  Mr.  Madison,  present 
this  whole  subject  in  its  proper  aspect  to  an 
American  audience.  I  think  that  if  our  news- 
papers would  find  some  more  discriminating 
scale  of  comment  on  speeches  than  to  make 
the  lowest  scale  "able  and  eloc[uent"  we 
should  have  a  better  state  of  things  in  public 
addresses. 

Our  position  m  regard  to  the  speeches  is 
thalfthe  circumstancesprodueedin  truth  should 
be  considered,  that  words  put  into  the  speak- 
er's mouth  from  the  calls  of  the  crowd,  ideas 
suddenly  raised  by  their  unfriendly  and  im- 
polite suggestions  are  to  have  their  weight,  and 
that  without  apologizing,  for  no  man  is  bound 
to  apologize  before  the  law  or  before  the  court 
for  the  exercise  of  freedom  of  speech,  it  may 
be  freely  admitted  that  it  would  be  very  well 
if  all  men  were  accomplished  rhetoricians, 
finished  logicians,  and  had  a  bridle  on  their 

And  now,  without  pausing  at  all  upon  the 
eleventh  article,  which  I  leave  to  the  obsetva- 
tionaofthe  honorable  Managers  among'  tbem- 
selvofl  to  dispose  of,  I  will  takeup  the  Emory 
article.  The  Emory  article  is  an  offense  which 
began  and  ended  on  the  22d  of  February,  and 
is  comprised  within  a  half  hour's  conversation 
^tween  the  President  and  a  General  of  our 

I  dare  say  that  in  the  rapid  and  heated  course 
of  this  impeachment  through  the  House  of 
Representatives  it  may  have  been  supposed 
by  rumo[,  uncertain  and  amplified,  tbat  there 
had  occurred  some  kind  of  military  purpose  or 
intention  on  the  part  of  the  President  that 
looked  to  the  use  of  force ;  but  nnder  these 

5 roofs  what  can  we  say  of  it  but  that  the  Presi- 
ent  received  an  intimation  from  Secretary 
Welles  that  all  the  officers  were  being  called 
away  from  what  doubtiess  is  theit  principal 
occupation  in  time  of  peace,  attendance  upon 
levees,  were  summoned,  as  they  were  from  the 
halls  of  revelry  at  Brussels  to  the  battle  of 
Waterloo,  and  it  was  natural  to  inquire  when 
and  where  this  battle  was  to  take  place ;  and 
the  President,  treating  it  with  very  great  indif- 
ference, said  he  did  not  know  anything  about 
General  Emory,  and  did  not  seem  to  care  any- 


thing about  it;  but  finally  when  Secretary 
Welles  said  "  you  had  better  look  into  it,  "  he 
did  look  into  it,  and  there  was  a  conversation 
which  ended  in  a  discussion  of  constitutional 
law  between  the  President  and  the  General,  in 
which  the  General,  reinforced  by  Mr.  Reverm 
Johnson,  alawyer,  andMr.  Robert  J.  Walker, 
a  lawyer,  actually  put  down  the  President  en- 
tirely I  [Laughter.]  Now,  if  he  ought  to  be 
removed  from  office  for  that  and  a  new  elec- 
tion ordered  for  that,  you  will  so  determine  in 
your  judgment ;  and  if  any  other  President 
can  go  through  four  years  without  doing  some- 
thing worse  than  that,  we  shall  have  to  be  more 
careful  in  the  preliminary  examinations  in  oni 
nominating  conventions.  [Laughter.  J  I  un- 
derstand this   article   to   be   hardly  insisted 

Then  come  the  conspiracy  articles.  The 
conspiracy  consists  in  this :  it  was  all  com- 
menced and  completed  in  writing ;  the  docu- 
ments were  public ;  they  were  immediately 
Sromulgated,  and  that  is  the  conspiracy,  if  it 
e  one.  It  is  quite  true  tbat  the  honorable 
Manager  who  conducted  with  so  much  force 
and  skill  the  examinations  of  the  witnesses  did 
succeed  in  proving  tbat  besides  the  written 
orders  handed  by  the  President  of  the  United 
States  to  General  Thomas,  there  were  a  few 
words  of  attendant  conversation,  and  those 
words  were,  "  1  wish  to  uphold  the  Constitu- 
tion and  the  laws,"  and  an  assent  of  General 
Thomas  to  the  propriety  of  that  course.  But 
by  the  power  of  our  profession  the  learned 
Manager  made  it  evident,  by  the  course  of  his 
examination,  in  which  be  asked  the  witness  if 
he  jiad  ever  heard  those  words  used  before 
when  a  commission  was  delivered  to  him  and 
receive  for  reply  that  it  had  not,  and  that  it 
was  not  routine,  that  they  carried  infinite 
gravity  of  snspioion  I 

What  is  there  that  we  cannot  believe  in  the 
power  of  counsel  to  affix  upon  innocent  and  ' 
apparently  laudable  expressions  these  infinite 
consequences  of  evil  surmise, when  we  remem- 
ber how,  in  avery  celebrated  trial,  "  chops  and 
tomato  sauce"  were  to  go  through  the  service 
of  getting  a  verdict  from  a  jury  on  a  question 
of  a  breach  of  promise  of  marriage?  [Laugh- 
ter.] Now,  "enops  and  tomato  sauce  do  not 
import  a  promise  of  marriage ;  there  is  not  the 
least  savor  of  courtship  nor  the  least  flavor  of 
flirtation,  even,  in  them;  but  it  is  in  "the  hid- 
den meaning."  And  so  "the  Constitution 
and  the  laws,"  by  these  two  men,  at  midday, 
and  in  writing,  entering  into  a  conspiracy, 
mean,  we  are  told,  bloodshed,  civil  commotion, 
and  war!  Well,  I  cannot  argue  against  it. 
Cardinal  Wolsey  said  that  in  political  times 
you  could  get  a  jury  that  would  bring  in  a  ver- 
dict that  Abel  killed  Cain ;  and  it  may  be  that 
an  American  Senate  will  find  that  in  this  allu- 
sion to  the  Constitution  and  the  laws  is  found 
sufficient  evidence  to  breed  from  it  a  purpose 
of  commotion  and  civil  war. 
But  the  conspiracy  articles  have  but  a  trivial 


,  Google 


746 


fooadalion  to  reel  upon.  Here  we  have  a 
statute  passed  at  tho  evg  of  the  insacreclion 
intended  to  guard  the  poBscsaion  of  the  offices 
of  the  Unileil  States  from  lie  intrusion  of  in- 
timidation, threats,'  and  force,  to  disable  the 
puMic  service.  It  is,  in  fact,  a  reproduclJon 
of  the  first  eeclion  of  the  sedition  act  of  1798 
somewhat  amplified  and  extended.  It  is  a 
law  wbolly  improper  it\  time  of  peace,  for,  in 
tho  extravagance  of  its  comprehension,  it  laaj 
iDclude  mucn  more  than  should  be  madt  crim- 
inalexeept  in  times  of  public  danger.  But 
the  idea  tnat  a  law  intended  to  preyent  rebels 
at  the  South,  or  rebel  sjmpatbixeiB  as  the; 
were  called  at  the  North,  from  intimidattag 
officers  in  the  discharge  of  their  public  duty, 
should  be  wrested  to  an  indictment  and  trial 
of  a  President  of  the  United  States  and  an 
officer  of  the .  Army  under  a  written  arrange- 
ment of  orders  to  take  possession  of  and  ad- 
miaister  one  of  the  Departments  of  the  Gov- 
vernment  according  to  law,  is  wresting  a 
statute  wholly  front  its  application.  We  are 
bU  fiuoiliar  with  the  illustratiou  that  Black- 
stone  gives  us  of  the  impropriety  of  following 
theliteral  words  of  astatute  as  against  a  neces- 
sary implication,  when  he  savs  that  a  statute 
against  letting  blood  in  the  street  could  not 
properly  support  an  iodictnieiit  Sfainet  a  sur- 
geOB  for  tapping  the  vein  of  an  apoplectic 
patient  who  happened  to  have  fallen  on  the 
sidewalk.  And  there  is  no  greater  perveraitj 
or  contrariety  in  this  cfTort  to  make  this  stt^uCe 
applicable  to  orderly  and  regular  proceei^gs 
between  recognizedofficersof  the  DnitedStates 
IB  the  dispoflilion  of  an  office  than  there  would 
be  in  puniebing  the  surgeon  for  relieving  the 
apoplectic  patient. 

I  did  not  fully  understand,  though  I  care- 
liilly  attended  to,  the  point  of  theargument  of 
the  learned  Manager,  [Mr.  Boutwbll,]  who, 
with  great  precision  and  detail,  brought  into 
'  view  the  common  law  of  Maryland  as  adopted 
by  Congress  for  the  government  in  the  domes- 
Ijo  and  oidiusjy  affairs  of  life  of  the  people  in 
this  District;  but  it  I  did  rightly  understand 
it,  it  was  that,  though  there  was  nothing  in  the 
peat^rCode  of  the  District,  and  although  the 
act  of  1801  did  not  attempt  to  make  a  pen^ 
code  for  the  District,  yet  somehow  or  other  it 
became  a  misdemeanor  for  the  President  of 
the  United  States,  in  his  official  functions^  to 
do  what  he  did  do  ahout  this  office,  because  it 
was  against  the  common  law  of  Maryland  as 
applied  Jn  this  District. 

I  take  it  that  I  need  not  proceed  on  this  sub- 
ject any  furthec,  The  co«iunon  law  has  a  prin- 
ciple that  when  the  common  law  stigmatizes  a 
sQUltm  in  se  and  a  felony  it  may  be  a  misde- 
meanor at  common  law  to.  attempt  it  and  to 
nse  the  means.  But  the  idea  that  when  a  stat- 
ute makes  nudum,  prohibitum,  and  affixes  a 
punishment  to  it  if  execut.d  the  commcm  law 
adds  to  that  statutory  malum  prohibitum  and 
punishment  a  common  law  poniahment,  for 
attsmpting  it,  when  the.statute  itself  ha^  not 


included  an  attempt  within  it,  I  apprehend  is 
not  supported  by  any  authority  or  any  view  of 
the  law;  and  I  mustthink  that  it  cannot  be  sup- 
posed in  the  high  forum  of  a  court  of  impeach- 
mentas  making  a  high  crime  and  misdomeanori 
that  the  President  of  the  United  States,  in  de- 
termining what  his  powers  and  duties  were  in 
regard  tolilling  offices,  should  have  looked  into 
the  common  law  of  the  District  of  Columbia 
because  the  offices  are  inside  of  the  District. 
Then,  upon  the  views  presented  of  the  con- 
spiracy articles,  let  us  see  what  the  evidence 
is.  There  was  no  preparation  or  meditation 
of  force;  there  was  no  application  of  force  j 
there  was  no  threat  of  force  authorized  on  the 
part  of  the  President;  and  there  was  no  ex- 
pectation of  force,  for  he  expected  and  desired 
nothing  more  and  nothing  less  than  that,  b; 
the  peaceful  and  regular  exercise  of  authority 
on  his  part,  throngh  the  ordinary  means  of  its. 
exercise,  he  should  secure  obedience,  and  if^ 
disappointed  in  that,  obedience  should  not  be 
rendered,  all  that  the  President  desired  or  ex- 
pected was  that,  upon  that  legal  basis  thaa 
furnished  by  his  official  action,  there  should  be 
an  opportunity  of  taking  the  judgment  of  the 

Now,  there  seems  to  be  left  nothing  but  those 
articles  that  relate  to  the  ad  interim  appoint- 
ment of  General  Thomas  and  to  the  removal 
of  Mr.  Stanton.  I  will  consider  the  ad  interim 
appointment  first,  meaning  to  Msumo,  for  tha 
purpose  of  examining  it  as  a  possible  crime, 
that  the  office  had  been  vacated  and  was  open 
to  the  action  of  the  President.  If  the  omea 
was  full,  then  there  could  be  no  appointment 
by  tlie  authority  of  the  President  or  otherwise. 
T)ie  whole  action  of  the  President  manifestly 
was  based  upon  the  idea  that  tbe  office  was  to 
be  vacated  before  an  ad  interim  a_ppointraent 
could  possibly  be  made,  or  was  intended  to 
take  effect. 

The  lettel'  of  authority  accompanied  the 
order  of  removal  and  was  of  course  secondary 
and  ancillary  to  the  order  of  removal,  and  waa 
only  to  take  up  tbe  duties  of  the  office  and 
discharge  thera  if  the  Secretary  of  War  should 
leave  the  office  in  need  of  such  temporary 
charge. 

I  think  that  the  only  circumstance  we  have 
to  attend  to  before  we  lookprecisely  ai  thelaW 
governing  ad  interim  appointments  is  soma 
suggestion  as  to  any  difference  between  ad  i»r 
ierim  appointments  during  tbe  session  of  tha 
Senate  and  during  the  recess.  The  honor^la 
Managers,  perhaps  all  of  them,  but  certainly 
the  honorable  Manager,  Mr,  Boutwei.l,  haa 
contended  that  the  practice  of  the  Government 
in  regard  to  removals  from  office  covered  only 
the  case  of  removals  during  the  recess  of  tb9 
Senate.  It  will  be  part  of  m^  duty  and  labor 
when  I  come  toconsider  definitely  the  gnestioa 
of  the  removal  of  Mr.  Stanton  to  considerthali 
point,  but  for  the  purpose  of  Mr.  Thomas's 
appointment  no  such  discriimnation  needs  to 
be  made.    The  question  about  the  right  of  ths 
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Executive  to  vacate  an  office,  as  to  be  diacrini- 
inated  between  recess  and  session,  arises  out 
of  the  constitutioniil  disliiiction  that  is  taken, 
to  wit :  that  he  can  only  fill  an  ofiice  during 
EeEsion  by  and  with  the  advice  and  coneent  of 
the  Senate,  and  that  he  can  during  the  recess 
commiesiOn^ — it  is  not  called  filling  the  office, 
or  appointing,  but  commission  by  authority, 


withtl 


But  ad  intenm  appointments  do  not  rest 
upon  the  Constitution  at  all.  They  are  not 
regarded,  they  never  have  been  regarded  as  an 
exercise  of  the  appointing  power  in  the  sense 
of  filling  an  office.  They  are  regarded  asfnll- 
iog  within  either  the  eieeutive  or  legislative 
duty  of  providing  for  a  man^emeot  of  the 
duties  of  the  office  before  an  appointment  is 
or  can  properly  be  made.  In  the  absence  of 
lepslation  it  might  be  said  that  this  power  be- 
longed to  the  Executive ;  that  a  part  of  his  duty 
vrns,  when  he  saw  that  accident  had  vacated  an 
office  or  that  necessity  had  required  a  removal, 
under  hia  general  authority  and  duty  to  see 
thai  the  laws  are  executed,  he  should  provide 
that  the  public  service  should  be  temporarily 
taken  up  and  carried  on.  I  do  not  think  that 
that  is  an  inadmissible  constitutional  concln- 

But  it  might  equally  well  be  determined  that 
it  was  a  casas  omissua,  for  which  tbe  Constitu- 
tion had  provided  no  rules  and  which  the  legis- 
lation of  Congress  might  properly  occupy. 
From  the  beginning,  therefore,  as  early  as 
1792  and  1789,  indeed,  provision  is  made  for 
temporary  oeonpation  of  the  duties  of  an  office, 
and  the  course  of  legislation  was  thia:  the 
eighth  section  of  the  act  of  1792,  regulating 
three  of  the  Departments,  provided  that  tem- 

Eorary  absence  and  disabilities  of  the  heads  of 
iepartments,  leaving  the  office  stilHull,  might 
be  met  by  appointments  of  temporary  perBons 
to  take  charge.  The  act  of  I7S5  proiided  that 
in  case  of  a  vacancv  ia  the  office  there  might 
be  power  in  the  BuecnUve  which  would  not 
require  him  to  fill  the  office  by  the  eonstitu- 
ti^al  method  bat  temporarily  to  prowi<te  for  a 
diicharge  of  its  duties.  Then  came  the  act  of 
1863,  which  in  terms  coversto  a  eerlaiu  extent 
but  not  fully  both  of  these  predicaments ; 
I  wish  to  ask  yonr  attention  to  some  cirtum- 
gtances  ioiregard  to  the  passage  of  that  act  of 
1863.  I  have  said  that  the  eighth  section  of 
the  act  of  1792  provides  for  filling  temporarily, 
not  vacancies  but  disabiltties.  In  Januaty, 
1863,  the  President  seat  to  Congress  this  brief 
message,  and  Senators  wilt  perceive  that  it 
relates  to  this  particular  subject: 


That  is  to  say,  the  temporanr  disability  pro- 
vision of  the  act  of  1792,  which  covered  all 
the  Departments  then  in  existence,  had  never 
been  extended  by  law  to  cover  the  other  De- 
partments, and  the  President  desired  to  have 
that  act  eiteoded.  The  act  of  1795  did  not 
need  to  be  extended,  for  it  covered  "vacan- 
cies" in  its  terms  and  was  applicable  to  other 
Departments,  and  vacancies  were  hot  in  the 
mind  of  the  President,  nor  was  there  any  need 
of  a  provision  of  law  for  them.  This  message 
having  been  referred  to  the  Judicial^  Gom- 
mittee,  (he  honorable  Senator  from  Illinois, 
[Mr.  TBUMBtTLL,]  the  chairman  of  that  com- 
mittee, made  a  very  brief  report;  1  believe 
' '  ■  the  whole  of  it,  or  rather  a  brief  state- 
n  his  place  eonceraing  it,  in  which  he 

avcml  statutes  on  the  snHaofe 
^^^-..^...-..o^^^^isethePttffldent  of  the  United 
StaJ^e  has  authority  temnoruily  to  fill  the  office  of 
Secretary  of  State  and  Secretary  of  War  with  one  of 
the  other  SeoretRriea  by  calling  some  peraon  to  dis- 
charge Cbe  datiea." 

The  Other  Department  was  the'Treasnry. 

"Wb  received  conununleatioDS  iVom  the  PreaidBoS 
of  the  United  Sttttea  asking  thattho  law  beeilondedi 
to  tbe  other  ExeeutivaDenaituieatsof  the  Govam- 
ment.  which  seems  to  beproper;  and  wo  have  framed 
a  bill  to  oovBT  all  of  those  eoaes,  so  that  wbenBvef 
there  is  t.  vooanor  the  PreaideDt  may  temporurHr 
devolve  the  duty  of  one  ef  the  Cabinet  minnters  atb 
another  Cabinet  minister,  or  upon  the  chief  oSioer 
in  the  Department  for  the  time  being." 

Here  there  does  not  seem  to  have  beeo 
brought  to  the  notice  in  terms  of  the  Senate  oi 
of  the  honorable  Senator  the  act  of  1795 ;  noth- 
ing is  said  of  it;  and  it  would  appear,  there- 
fore, as  if  the  whole  legislation  of  186S  pro- 
ceeded upon  the  proposition  of  extending  the 
act  of  1792  as  to  disabilities  in  office,  not  Tacan- 
•cies,  except  that  the  konorable  Senator  uses 
the  phrase  "vacancies"  and  that  he  speaks  of 
having  Movided  for  the  o 


that  might 


„  _■  Departmenta  of  the  Sovemment  the  a 

thority  aonferred  on,  the  PrssideHt  by  tlie  eighth  at 
UoB  of  the  fwjt  of  the  8tii  of  Mm,  1792.  to  appoini 
parson  to  temporarily  diaoharee  the  datiea  of  Seci 
taty  of  StB  ta,  Secretary  of  the  TrBasnry,  and  Seci 
taiy  of  War.  in  case  of  the  death,  Bbaanoe  from  t 
~Dvemmeiit,w 


provr   .       . 

_ The  act  of  1863  does  not  c( 

of  vacancies  except  by  resignation,  and  it  is 
not,  therefore,  a  vacancy  act  in  full.  It  does 
add  to  the  disabilities  which  the  President  haet 
asked  to  have  covered,  a  case  of  resignatioir 
which  he  did  not  ask  to  have  covered,  and  which 
did  not  need  to  be  covered  by  new  legislation, 
becattse  the  act  of  17M  embraced  it.  Butthiff 
act  of  1863  does  not  cover  all  the  cases  of 
vacancy.  It  does  not  cover  vacancies  byre- 
movaV,  if  removal  could  be  made,  and  wb  sup- 
posed it  corild  in  1863 ;  it  does  not  cover  the 
case  of  expiration  of  office,  which  is  a  case  of 
vacancy  provided  there  are  terms  to  office. 

Under  that  additional  light  it  seems  as  if 
the  only  question  presented  of  guilt  on  the  part 
of  tho  President  in  respect  to  the  appointment 
to  office  ad  interim  was  a  question  of  whethet 
he  violated  a  tew.  But  Senators  will  remarfc 
the  very  limited  form  in  which  that  question 
arises'.  It  ia  not  pretended  that  the  appoint- 
ment of  Thomas,  if  the  office  was  vacant,  was 
a  violation  of  the  civil-tenure  act ;  that  is,  it 
is  not  pretended  in  argument,  although  per- 
I  baps  it  may  he  so  cliiuged  in  the  articles; 
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because  an  examiuatioa  of  the  act  shows  tbat 
the  only  appointments  prohibited  there  and 
tbe  Infrmgement  of  which  is  m^e  penai  is 
appointing  contrary  to  the  provisions  of  that 
act,  aa  was  pointed  ost  hj  my  colleague,  Jadge 
Curtis,  and  seems  to  have  been  assented  to  in 
the  argument  on  the  other  side ;  that  an  ap- 
pointiuent  prohibited*  or  an  attempt  at  an 
appointment  prohibited  relates  to  the  infrac- 
tion of  tbe  policy  and  provisions  of  that  act  as 
applied  to  the  attempt  to  £11  the  cfdce3  that 
are  declared  to  be  in  abeyance  under  certain 
predicaments.  I  believe  that  to  be  a  sound 
construction  of  the  law,  whether  assented  to 
or  not,  not  to  be  questioned  anywhere. 

Very  well,  then,  supposing  that  the  appoint- 
ment of  General  Thomas  was  not  according  to 
law,  it  is  not  against  any  law  that  prohiljits  it 
in  terms,  nor  against  any  law  that  has  a  penal 
clause  or  a  criminal  quali6cation  upon  tbe 
act.  What  would  it  be  if  attempted  without 
authoriU'of  tbe  act  of  1T95,  because  that  was 
repealed,  and  without  authority  of  the  act  of 
18«3,  because  General  Thomas  was  notan  offi- 
cer that  was  eligible  for  this  temporary  empioy- 
inent?  It  would  simply  be  tbat  the  President, 
in  the  confusion  among  these  statutes,  bad 
appointed  or  attempted  to  appoint  an  ad  interim 
discharge  of  the  office  wiibout  authority  of 
law.  You  oouid  not  indict  hira  very  well  for 
it,  and  I  do  not  think  you  can  impeach  him  for 
it.  Thereare  anabnndanceof  mandatorylaws 
upon  the  President  of  the  United  States,  and 
it  never  has  been  customary  to  put  a  penal 
clause  in  them  till  the  civil-tenure  act  of  1867. 

But  on  this  subject,  the  ad  interim  appoint- 
ments, there  is  no  penal  clause  and  no  positive 
prohibition  in  any  statute.  There  would  he, 
then,  simply  a  delect  of  authority  in  the  Prea-  . 
ident  to  make  the  appointment.  What,  then, 
would  be  the  consequence?  General  Thomas 
might  not  be  entitled  to  discharge  the  duties 
of  the  office;  and  If  he  had  undertaken  to  give 
a  certificate  as  Secretary  ad  interim  to  a  paper 
that  was  to  be  read  in  evidence  in  a  court,  and 
a  lawyer  had  got  up  and  objected  that  General 
Thomas  was  not  Secretary  ad  interim,  and  had 
brought  tbe  statutes,  the  certificate  might  have 
failed.  That  is  all  that  can  be  claimed  or 
pretended  in  that  regard. 

But  we  have  insisted,  and  we  do  now  insist, 
that  the  act  of  1795  was  in  force;  and  that 
whether  tbe  act  of  1796  was  or  was  not  in  force, 
is  one  of  those  qnestlonsof  dubious  interpreta' 
tion  of  implied  repeal  upon  which  no  officer, 
humble  or  high,  could  be  brought  into  blame 
for  having  an  opinion  one  way  or  tbe  other. 
And  if  you  proceed  upon  tbese  articles  to  exe- 
cute a  sentence  of  removal  from  office  of  a 
President  of  the  United  States,  you  will  pro- 
ceed upon  an  Infliction  of  the  highest  possible 
measure  of  civil  condemnadoa  upon  him  per- 
sonally, and  of  the  highest  possible  degree  of 
interference  with  the  constitutionally  elected 
Executive  dependent  on  sufirage  that  it  is 
possible  for  a  court  to  inflict,  and  you  will  rest 


it  on  the  basis  either  that  th£  act  of  1795  was 
repealed  or  upon  the  basis  tbat  there  was  not  a 
doubt  or  difficulty  or  an  ignorance  upon  which 
a  President  of  the  United  Slates  might  make 
naad  inteHrn  appointmentof  General  Thomas 
for  a  day,  followed  by  a  nomination  of  a  per- 
manent successoron  the  succeeding  day.  Truly, 
indeed,  we  aregettlng  very  nice  in  our  measure 
and  criticism  of  tbe  absolute  obligations  and 
of  the  absolute  acuteness  and  thoroughness  of 
executive  functions  when  we  seek  to  fQiply  the 
piocess  of  impeachment  and  removal  to  a 
question  whether  an  act  of  Congress  required 
him, to  name  a  head  of  a  Department  to  take 
the  vacant  place  ad  interim,  or  an  act  of  Con- 
gress not  repealed  permitted  him  to  take  a 
suitable  person.  You  certainly  do  not,  in  tbe 
ordinary  affairs  of  life,  ilgupatrip-hammer  to 
cracka  walnut. 

I  think,  Mr.  Chief  Justice,  that  I  shall  be 
able  to  conclude  what  I  may  have  to  say  to  the 
Senate  further  within  certainly  the  compass  of 
an  hour ;  and  as  tbe  customary  hour  of  ad- 
journment has  been  reached,  I  may,  perhaps, 
be  permitted  to  say  that  I  feel  somewhat  sensi- 
bly the  impression  of  a  long  argument. 


e  that  the  Sen- 


Several  Senators, 
Mr.  HENDERSON. 

The  CHIJEF  JUSTICE,  The  Senator  from 
Missouri  moves  that  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn  until  to-morrow 
at  twelve  o  clock. 

The  motion  was  agreed  to  ;  and  tlie  Sen. 
ate,  sitting  for  the  trial  of  the  impeachment, 
adjourned. 


Friday,  Map  1,  1868. 

The  Chief  Justice  of  the  United  States  took 
tbe  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant- at- Arms 

The  Managers  of  the  impeachment  on  tbe 
part  of  the  House  of  Representative?  and  the 
counsel  for  the  respondent  ej-cept  Mr  btaa 
bery  and  Mr,  Curtis  appeared  and  took  the 
seats  assigned  to  them  respettiiely 

The  members  of  the  Ho  ise  of  Representa 
fives,  as  in  Committee  ol  the  Whole  preceded 
by  Mr.  E.  B.  Washbi  b^^B  chairman  ot  ttiat 
committee,  and  accompanied  by  tbe  bpeaker 
and  Clerk,  appeared  and  were  conducted  to 
tbe  seats  provided  for  them 

The  Journal  of  yesterday  a  proceedings  of 
tbe  Senate,  sitting  for  the  trial  of  the  imj  each 


Mr.  EVART8.  Mr.  Chief  Justice  and  Sen- 
ators, I  cannot  but  feel  that  notwithstanding 
the  unfailing  courtesy  and  tbe  long-suffering 

fatience  which  for  myself  and  my  colleagues 
have  every  reason  cbeerfuUyto  acknowledge 
on  the  part  of  the  court  in  the  progress  of  this 
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trial  and  in  (he  long  argument,  jou  bad  afrthe 
adjournment  yeaterday  reached  sooaewliat  of 
the  condition  of  feeling  of  a,  very  celebrated 
judge,  Lord  Ell  en  borough,  who,  when  a  very 
celebrated  lawyer,  Mr.  Bearne,  had  conducted 
an  argument  upon  the  interesting  subject  of 
contingent  remainders  to  the  ordinary  hour  of 
adjournment,  and  suggested  that  he  would 
proceed  whenever  it  should  be  his  lordship's 
pleasure  to  hear  bim,  responded,  "The  court 
will  hear  you,  sir,  to-morrow;  but  as  to  pleas- 
ure, that  has  been  long  out  of  the  question." 
[Laughter.] 

Be  that  as  it  may,  duties  must  be  done, 
however  arduous,  and  certainly  your  kindness 
arid  encoiii-agement  relieve  from  all  unneces- 


I  have  sought  to  throw  upon  the 
little  more  particularly  at  the  two  acts,  tne 
one  of  1706  and  the  other  of  1863,  that  have 
relation  to  this  subject  of  ad  interi'm  appoint- 
ments.    The  act  of  1795  provides : 

"That  in  ciuie  of  vaoanov  in  tie  office  of  Secretary 
of  State.  Secrewiry  of  thoTreaBiiry,  or  of  the  Seore- 
taiT  of  the  Department  of  War,  or  of  any  otSoor  of 
either  of  the  said  Departmenta,  whose  appotntment 
ia  in  the  head  thereof,  whereby  tbey  cannot  perform 
the  duties  of  theii  b^  respcstiye  ofGcee.  it  shall  he 
lawful  for  the  PreeldBiit  of  ihs  United  States,  in  cose 
he  shall  think  it  neoeBsary,  to  authorize  any  person 
or  persona,  at  his  diaoretion,  to  perform  the  duties 
of  tne  said  respeeUve  offices  an tU  »  successor  be  ap- 

one  racaucy  sQall  be  supplied  in  manner  aforesaid 
for  a  bngeT  term  than  six  months." 

The  act  of  1863,  which  was  passed  under  a 
su^estion  of  the  President  of  the  United 
States,  not  for  the  extension  of  the  vacancy 
act  which  I  have  read  to  the  other  Departments, 
but  for  the  extension  of  the  temporary- dis- 
ability provision  of  the  act  of  1702,  does  pro- 
vide as  follows; 

"  In  ease  of  tho  death,  resignation,  absence  from 
the  seat  of  Hovcrnment,  or  sioknesa  of  the  bead  of 


'officerof  either  of  the  said  Dt„., 

y  ea,nnot  perform  the  duties  of  their  respectivi 
cee.  it  shall  be  lawful  for  tho  President  of  thi 


Departmeih  or  other  officer  in  ' 


[dent,  at  h 


-lePrei 

erform  the  duties  of  tl 


nted, 


or  until  snub  absence  or  disability  by  sickness  sball 
oeasc!  Provided,  That  no  one  vacaneyahall  be  sup- 
plied in  manner  aforesiud  for  a  longer  term  Chan  six 
months." 

It  will  be  observed  that  the  eighth  section  of 
the  act  of  1792,  to  which  I  will  now  call  atten- 
tion, being  in  1  Statutes- at- Large,  page  281, 
provides  thus: 

ofQoverament,or  sickness  of  the  Secretary  of  State. 
Secretary  of  the  Treasury,  or  of  the  Secretary  of  thi 
War  Department,  or  of  any  officer  of  eitlier  of  thi 
Eud  Departments,  whoso  appointment  la  not  in  the 
head  thoreof,  whereby  they  cannot  perfarm  the  du- 


sons,  at  his  discretion,  to  perform  the  duties  of  Uie 
or  until  such  absence  or  inability  by  sickuesa  shall 

I  am  told,  or  I  understand  from  the  argu- 
ment, that  if  there  was  a  vacancy  in  the  office 
of  Secretary  of  War  by  the  competent  and 
effective  removal  of  Mr.  Stanton  by  the  exer- 
cise of  the  President's  authority  in  his  paper 
order,  there  has  come  to  be  some  infraction  of 
law  by  reason  of  the  President's  designating 
General  Thomas  to  the  ud  interim  cliarge  of 
the  office,  because  it  is  said  that  though  under 
theactofn95,  or  under  the  act  of  1792,  Gen- 
eral Thomas,  under  the  comprehension  of 
"any  person  or  persons,"  might  be  open  to  the 

E residential  choice  and  appointment,  yet  that 
e  does  not  come  within  tne  limited  and  re- 
stricted right  of  selection  for  ad  interim  duties 
whl(ji  is  imposed  by  the  act  of  1863 ;  and  it 
seems  to  have  been  assumed  in  the  argument 
that  the  whole  range  of  selection  permitted 
under  that  act  was  of  the  heads  of  Depart- 
ments. But  your  attention  is  drawn  to  the 
fact  that  it  permits  the  President  to  designate 
any  person  who  is  either  the  head  of  a  Depart- 
ment, or  who  holds  any  office  in  any  Depart 
ment  the  appointment  of  which  is  from  the 
President ;  and  I  would  like  to  know  why  Gen- 
eral Thomas,  Adjutant  General  of  the  armies 
of  the  United  States,  holding  his  position  in 
that  Department  of  War,  is  not  an  officer  ap- 
pointed by  the  President,  and  open  to  his 
selection  for  this  temporary  duty ;  and  I  would 
like  to  know  upon  what  principle  of  ordinary 
for  the  devolution  of  the 


discharge  of  the  ad  interim  trust  than  the  Ad- 
jutant General  of  the  armies  of  the  United 
States,  being  the  staff  ofhcer  of  the  President, 
and  the  person  who  stands  thfere  as  the  prin- 
cipal directory  and  immediate  agent  of  the  War 
Department  in  the  exercise  of  its  ordinary 
functions  ? 

I  cannot  but  think  it  is  too  absurd  for  me  fo 
argue  to  a  Senate  that  the  removal  of  a  Presi- 
dent of  the  United  States  should  not  depend 
upon  the  question  whether  an  Adjutant  Gen- 
eral was  a  proper  locum  ienens  or  not,  or 
whether  entangled  between  the  horns  of  the 
repealed  and  unrepealed  statutes  the  President 
may  have  erred  in  that  on  which  he  hung  his 
rightful  authority. 

Let  me  call  your  attention  now  to  an  exer- 
cise of  this  power  of  ad  interim  appointment 
as  held  in  the  administration  of  President  Lin- 
coln, at  page  582  of  the  record,  before  the 
enactment  of  the  statute  of  1863,  Yon  will 
observe  that  before  the  passing  of  the  act  of 
1863  there  was  in  force  no  statutory  authority 
for  the  appointment  of  ad  interim  discharge 
of  the  offices  except  the  actsof  1732  and  1796, 
which  were  limited  in  tlieic  terms  to  the  De- 
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portmenta  of  War,  of  State,  and  of  the  Treas- 
ury. You  have,  therefore,  direotlj  in  this 
action  of  President  Lincoln  the  question  of 
vUra  vires,  not  of  an  infraction  of  a  prohibit- 
ory statute  with  a  penalty,  but  of  an  aasump- 
tion  to  malce  an  appointment  vithont  the  ade- 
quate support  of  an  enabling  act  of  Congress 
to  corer  it,  for  he  proceeded,  as  will  be  iSund 
Bt  the  very  top  of  that  page; 
" "      ■  -     *       -|.  L. 

'--  '-.enera],  CO  Be 
n,  in  t>liiGe  of 


ABRAHAM  LINCOLH. 


Hon.  Monteomerr  Blair,  n 
■WaSHikgtoij,  Sepletn 
The  Department  of  the  Post  Office  w 


covered  by  the  acts  of  1792  or  1795,  and  the 
absence  of  authority  in  rispect  to  it  and  the 
Other  later  or^nized  Departments  formed  the 
occasion  of  the  Preaident'a  message  which 
led  to  the  enactmentof  18e3.  I  would  lilre  to 
know  whether,  when  President  Lincoln  ap- 
poiutfld  Mr,  Skinner  to  be  Postmaster  Gen- 
eral, -without  an  enabling  and  supporting  act 
of  Congress  to  jastify  him,  he  deserved  to  be 
impeached,  whether  that  was  a  crime  against 
the  Constitotion  and  bis  oath  of  office,  whether 
it  was  a  duty  due  to  the  Constitution  tJhat  he 
should  be  impeached,  removed,  and  a  new 
election  ordered? 

I  cannot  but  insist  upon  always  separating 
from  these  crimes  alleged  in  articles  the  guilt 
that  is  outside  of  articles  and  that  has  not  been 
proved,  and  that  I  have  not  answered  for  the 
respondent  nor  have  been  permitted  to  rebut 
by  testimony.  I  take  the  tning  as  it  is,  and  I 
regard  each  article  as  including  the  whole  com- 
pass of  a  crime,  the  whole  range  of  imputation, 
the  whole  scope  of  testimony  and  considera- 
tion ;  and  unless  there  be  some  measure  of 
guilt,  some  purpose  or  some  act  of  force,  of 
violenee,  of  fraud,  of  corruption,  of  injury, 
of  evil,  I  cannot  find  in  mistaken,  erroneous, 
careless,  or  even  indifferent  excesses  of  au- 
thority, making 'HO  impression  upon  the  fabric 
of  the  Gtoverument  and  pving  neither  menace 
nor  injury  to  the  public  service,  any  foundation 
for  this  eitraordinary  proceeding  of  impeach- 

Am  I  right  in  saying  that  an  article  is  to 
contain  guilt  enough  in  itself  for  a  verdict  to 
be  pronounced  by  the  honorable  members  of 
the  court  "guilty"  or  "not  guilty"  on  that 
article ;  guilty  not  of  an  act  as  named,  but 
"  guilty  of  a  high  crime  and  misdemeanor  as 
charged,"  and  as  the  form  of  question  adopted 
ill  the  Peck  and  Chase  trials  is  distinctly  set 
down  and  not  the  question  used  in  the  Pick- 
ering trial  for  a  particular  purposejwhich  has 
led  the  honorable  Manager  [Mr.  Wilsos']  to 
denounce  it  as  a  mockery  of  justice,  a  findine 
of  immaterial  facts,  leaving  no  conclusions  of 
law  or  judgment  to  be  found  by  anybody. 

There  is  another  point  of  limitation  on  the 
authority  of  the  President,  as  contained  both 
in  the  act  of  1795  and  of  ISGS,  which  has  been 
made  ttie  subject  of  some  comment  by  the 


leasned  and  honorable  Manager,  [Mr.  Bout- 
well  ;]  it  is  that  anyhow  and  anyway  the  Preei- 
dent  has  been  guilty  of  a  high  crime  and  misde- 
meanor, however  innocent  othCTwise,  because 
the  six  months'  ability  accorded  to  him  by  the 
act  of  1795  or  1863  had  already  expired  before 
he  appointed  General  Thomas. 

The  reasoning  I  do  not  exactly  understand ; 
it  is  de&iitely  written  down  aad  the  words 
have  their  ordinary  meaning,  I  suppose ;  hut 
how  it  is  that  the  President  is  chaigeahle  with 
having  filled  a  vacancy  thus  occurring  on  the 
21st  of  February,  1868,  if  it  occurred  at  all, 
by  an  appointment  that  ho  made  ad  interim 
on  that  day  which  was  to  run  in  the  future, 
what  the  suggestion  that  the  sis  months'  right 
had  expired  rests  upon,  I  do  not  understand. 
It  is  attempted  to  connect  it  in  some  way  with 
a  preceding  suspension- of  Mr.  Stanton  under 
the  civil-tenure  act,  which  certainly  did  uiA 
create  a  vacancy  in  the  office  as  by  law  it  was 
prohibited  from  doing,  nor  did  it  create  in  any 
form  or  manner  a  vacancy  in  the  office.  No 
matter,  then,  whether  the  suspension  was  under 
the  civil -tenure- office  act  or  tie  act  of  1795, 
the  office  was  not  vacant  until  the  removal : 
and  whatever  there  may  have  been  wanting  in 
autJiority  in  that  preceding  action  of  the  Pres- 
ident as  not  sufficiently  supported  by  his  consti- 
tutional authority  to  suspend,  which  he  claims, 
and  as  covered  necessanly  by  the  act  of  1867, 
as  is  argued  on  the  part  of  the  Managers,  I 
cannot  see  that  it  has  anythine  to  do  with 
cutting  short  the  term  during  which  it  was  com- 
petent for  the  President  to  make  an  ad  inUHm 
appointment. 

There  remains  nothing  to  be  considered 
except  about  an  ad  interim  appointment  as 
occurring  during  a  session  of  the  Senate.  An 
eSbrt  has  been  made  to  connect  a  discrimina- 
tion between  the  session  and  the  recess  of  the 
Senate  irl  its  operation  upon  the  right  of  ad 
inttrim  or  temporary  appointments,  with  the 
discrimination  which  the  Constitution  makes 
between  the  filling  of  an  ofiice  during  the  ses- 
sion and  the  limited  commission  which  is  per- 
mitted during  the  recess.  But  sufficiently,  I 
imagine,  for  the  purposes  of  conviction  in  your 
tainas,  it  has  been  shown  that  temporary 
appointment  does  not  rest  upon  the  constitu- 
tional provisions  at  all  \  that  it  is  not  a  filling 
of  the  office,  which  remains  just  as  vacant,  as 
far  as  the  constilutionai  right  and  duty  remains 
or  is  divided  in  the  different  Departments  of 
the  Government,  as  if  the  temporary  appoint- 
ment had  not  been  made.  When  the  final 
appointment  is  made  it  dates  as  from  and  to 
supply  the  place  of  the  person  whose  vacancy, 
lea  to  the  ad  interim  appointment.  That  in 
the  very  nature  of  things  there  should  be  no 
difference  in  this  capacity  between  recess  and 
session  sufficiently  appears,  and  the  acts  of 
Congress  draw  no  distinction,  and  the  practice 
of  the  Government  makes  not  the  least  differ- 

We  are  able  to  present  to  your  notice  on  the 
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pages  of  this  record  cases  enough  applicable  to 
the  very  heads  of  Deparlmenta  to  make  it 
unnecessary  to  argue  the  matter  upon  ceneral 
prineiplesanj  farther.  Mr.  Nelson,  on  the  29th 
of  February ,1844,  was  appointed  ad  interim 
in  the  State  Department  during  the  aesaioa  of 
the  Senate.  This  is  to  be  found  on  page  566. 
General  S6ott  was  appointed  in  the  War  Depart- 
ment July  28,  1850,  page  537,  during  the  sea- 
Bion  of  the  Senate ;  Moses  Kelly,  Secretary 
of  the  Interior,  January  10,  1861,  during  the 
session  of  the  Senate,  at  page  558 ;  and  Joseph 
Holt  Secretary  of  War  on  the  1st  of  January, 
18(il,  during  the  session  of  the  Senate,  at  page 
583.     Whether  these  were  to  "" '- 


arose,  whether  by  removal  or  resignation 

The  question  of  the  ad  interim  faculty  of 
appointment  depends  upon  no  such  considera- 
tions. They  were  actual  vacancies  filled  by 
(KiiafertmappointmeDt,andrelated  ell,  except 
liat  of  Moses  Kellj;,  to  Departments  that  were 
covered  by  the  legislation  of  1792  aud  1795. 
That  of  Moses  Kelly  to  the  Department  of  the 
Interior  was  not  covered  by  that  legislation, 
and  would  come  within  the  same  principle 
with  the  appointment  of  Mr.  Skinuer  which  I 
have  noticed  on  page  582, 

I  now  come  with  the  utmost  confidence,  as 
having  passed  through  all  possible  allegations 
of  independent  infraction  of  the  statute,  to  the 
consideration  of  the  removal  of  Mr.  Stanton  as 
charged  as  a  high  crime  and  misdemeanor  in 
the  iirst  article,  and  aa  to  he  passed  upon  by 
this  court,  utider  that  inaputation  and  under 
the  President's  defense.  The  crime  as  charged 
must  be  regarded  as  the  one  to  be  considered, 
and  the  crime  as  charged  and  also  proved  to 
be  (he  only  one  npon  which  the  judgment  has 
to  pass.  Your  necessary  concession  to  these 
obvious  suggestions  relieves  very  much  of  any 
difficulty  and  of  any  protracted  disOussion  thja 
very  simple  subject  as  it  will  appear  to  be. 
,  Before  takingnp  the  terms  of  the  article  and 
uie  consideration  of  the  facta  of  the  procedure 
I  ask  your  attention  now,  for  we  shall  need  to 
use  them  as  we  proceed,  to  some  general  light 
to  be  thrown  both  upon  the  construction  of 
the  act  by  the  debates  of  Congress  and  upon 
the  relafion  of  the  Cabinet  as  proper  witnesses 
or  proper  aids  in  reference  to  the  intent  and 
purpose  of  the  President  within  the  practice 
of  this  Government,  and  with  the  latter  first. 
Most  extraordinary,  as  I  think,  views  have 
been  presented  in  behalf  of  the  House  of  Rep- 
resentatives in  relation  to  Cabinet  ministers. 
The  personal  degradation  fastened  upon  them 
by  the  observations  of  the  honorable  Manage: 
[Sir,  BoctwellI  I  have  sufficiently  referred  to ; 
but  I  recollect  that  there  are  in  your  number 
two  other  honorable  Senators,  the  honorable 
Senator  from  Maryland  [Mr.  Johnson]  and 
the  honorable  Senator  from  Iowa,  [Mr.  Har- 
UN,]  who  must  take  their  share  of  the  oppro- 


brium which  yesterday  I  divided  among  three 
members  of  this  court  alone. 

But  as  matter  of  constitutional  right,  of 
ability  of  the  President  to  receive  aid  and  di- 
rection from  these  heads  of  Departments,  it 
has  been  presented  as  a  dangerous  innovation, 
of  a  sort  of  Star  Chamber  council,  I  sup- 
pose, intruded  into  the  Constitution,  that  was 
to  devour  our  liberties.  Well,  men's  minda 
change  rapidly  on  all  these  public  questions, 
and  perhaps  some  members  of  this  honorable 
Senate  may  have  altered  their  views  on  that 

Eoint  from  the  time  of  the  date  of  the  paper  I 
old  in  my  band,  to  which  I  wish  to  ask  yonr 
attention.  It  is  a  representation  that  was  made 
to  Mr.  President  Lincoln  bya  very  considerable 
number  of  Senators  as  to  the  propriety  of  his 
having  a  Cabinet  that  conld  aid  him  in  the 
discharge  of  his  arduous  executive  dutiesi 
"The  theory  of  onr  GoTernmeDl,  the  early  and 
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country  unity  of  purpose  and  action  in  all  materia] 
and  essential  reanects.  More  eapeoiall;  in  tlia  pree- 
sDt  criBis  of  pubUo  afihirs  the  OaMoet  should  ,be 

reaolute.unwaverinssupportersof  the  principles  and 

There  are  appended  to  this  paper  as  it  comes 
to  me  the  signatures  of  twenty-five  Senators. 
Whether  it  was  so  signed  or  not  I  am  not  ad- 
vised; but  that  it  was  the  action  of  those  Sen- 
ators, I  believe,  is  not  doubted,  and  among  them 

bers  of  this  present  court.  The  paper  has  no 
date,  buttheoccnrrencewBs,Ithink,  sometime 
in  the  year  1862  or  1863,  a  transaction  and  a 
juncture  which  is  familiar  to  the  recollection 
of  Senators  who  took  part  in  it,  and  doubtless 
of  all  the  public  men  who  I  have  the  honor 
now  to  address. 

These  honorable  Managers  in  behalf  of  the 
House  of  Representatives  do  not  hold  to  these 
ideas  at  a)i,  and  I  must  think'that  the'course 
ofthis  court  in  its  administration  ofthe  laws  of 
evidence  as  not  enabling  the  President  to  pro- 
duce the  supporting  aid  of  his  Cabinet,  which 
you  said  he  ougiit  to  have  ii  "  ' ' 
and  views,  baa  eithr-  — 
ground  tha  h  a 
not  need  a  y  x 
you  had  n  & 

valuable  a  d 
which  wer   p  d 
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them  rather  than  with  him,  Mr.  Lincoln.  Haw- 
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ever  that  maj  be,  the  doctrines  are  good  and 
are  according  to  the  custom  of  the  country  and 
the  law  of  our  Government. 

We  may  then  find  it  quite  unnecessary  to 
refnto  by  any  vgry  serious  and  prolonged  argu- 
ment the  impntatioBB  and  invectives  against 
Cabinet  agreement  with  the  President  which 
have  been  urged  upon  your  attention. 

And  now,  as  bearing  both  on  the  question  of 
a  feitright  to  doubt  and  deUberatflon  the  pact 
of  the  President  on  the  conatitudonalitj  of 
this  law,  the  civil-tenure  act,  and  on  the  con- 
struction of  itafiretsection  as  embracing  ?r  not 
embracing  Mr.  Stanton,  I  may  be  permitted  to 
Attract  your  attention  to  some  points  in  the 
debates  in  the  Congress  which  have  not  yet 
been  alluded  to,  as  well  as  to  repeat  some  very 
brief  quotations  which  have  once  been  pre- 
sented to  your  attention,  I  will  not  recall  the 
history  of  the  action  of  the  House  on  the  gen- 
eral frame  and  puipose  of  the  bill,  nor  the 
persistence  with  which  the  Senate,  as  one  of 
the  advisers  of  the  President  in  the  matters  of 
appointment  as  well  as  a  member  of  the  legis- 
lative branch  of  the  (lovernment,  pressed  the 
exclusion  of  Cabinet  ministers  from  the  pur- 
view of  the  bill  altogether ;  but  when  it  was 
found  that  the  House  was  persistent  also  in  its 
d  with  it  on  confer- 
F  aeeommodation  con- 
cerning this  special  matter  of  the  Cabinet  which 
is  now  to  be  lonnd  in  the  text  of  the  first  sec- 
tion of  the  act.  In  the  debate  on  the  tenure- 
of-offiee  bill  the  honorable  Senator  from  Ore- 
gon, [Mr.  WiLLiius,]  who  seems  to  have  had, 
with  the  honorable  Senator  from  Vermont, 
[Mr.  BDMUKDa,]  some  particular  conduct  of 
tlie  debate  according  to  a  practice  ajiparently 
quite  prevalent  now  in  our  legislative  halls, 
said  this ; 

"I  do  not  regaid  the  exception  as  of  our  groat 

That  is,  the  exception  of  Cabinet  ministers — 
"bocauaoIsupposoifthcFroeidentaDdaDyheadof 
aBepartmeatauould  disagree  ao  as  tomcLke  their  re- 

thim  the  Cabinet,  that  would  folloir  witliout  nnv 
positivp  act  of  removal  on  the  port  of  tho  Preai- 
aeat."— Cbngre.sionai  ffiofie,  TMrtr-Ninth  Conereas, 
gecondsesaion.  p.  3B3. 

Mr.  SnERMAN,  bearing  on  the  same  point, 

"An;  gentleman  fit  to  be  a  Cabinet  minister, who 
receives  nn  intimation  from  liis  eliief  that  his  longer 
.,nnfi"..o,,^«  ™  ti.oi  ,iiK,,B  is  unpleasant  to  him. 
If  he  did  not  resign  it 

,,. t  to  be  there.    I  cannot 

„__.  ioaaB where  a  Cabinet  officer  would  hold 

on  to  hia  place  in  defiiinoe  and  against  the  wishes  of 
hiaehiof."-iiiA,p.l046. 

But,  nevertheless,  thia  practical  lack  of  im- 
portance in  the  measure,  which  induced  the 
Senate  to  yield  their  opinions  of  regularity  of 
governmental  proceedings  and  permit  a  modi- 
flcalion  of  the  bill,  led  to  the  enactment  as  it 
now  appears  i  and  the  queEtion  is  how  this 
matter  was  understood,  not  by  one  man,  not 
by  one  speaker,  but,  so  far  as  the  record  goes. 


wonld  show  b 


by  the  whole  Senate  on  the  question  of  con- 
BtructJon  of  the  act  as  inclusive  of  Mr.  Stan- 
ton in  his  personal  incumbency  of  ofiice  or 
not.  When  the  conlerence  committee  reported 
the  section  as  it  now  reads  as  the  result  of  a 
oompromiae  between  the  Senate  in  its  firm 
views  and  the  House  in  its  firm  purposes  the 
honorable  Senator  from  Michigan  [Mr.  How- 
ard] asked  that  Iheproviso  might  be  explained. 
Now  you  are  at  the  very  point  of  finding  out 
what  it  means  when  a  Senator  gets  so  far  as  to 
feel  a  doubt  and  wants  to  know  and  asks  those 
who  have  charge  of  the  matter  and  are  fully 
competent  to  advise  him.  The  honorable 
Senator  [Mr.  Williams]  states; 
■•  Their  terms  of  office  shall  eipire  wlien  tho  term 


'  I  have  from  the  be^nnisg  of  thie  cODtroversv 
larded  thia  ae  anito  an  immaterial  matter,  for  I 
ve  no  donbt  that  any  Cabinet  minister  who  has  a 
rticle  of  self-reapect— and  we  can  hardly  auppoaa 
so  responsible  an  office 


t  having  that  feelini 


le  President  had eignifled 
s  no  longer  needed.  As 
■.t  of  this  provision  will 

ir  the  other!  for  I 

sident  sees  jproper 
sagreeable  Cabinet 


3.:?,, 


Mr.  Sherman,  one  of  the 


ofoc 


'^T  agreed  i«  the  report  of  the  eonferei^oe  commit- 

;e  nitu  a  great  deal  of  relaetanco. 

■■1  think  that  no  gentleman,  no  man  of  any  senso 
ofboDor.  would  bold  a  position  as  a  Cabinet  officer 
after  hia  chief  desired  hia  removal,  and,  therefore, 
'.he  ellghtest  intimation  on  the  part  of  the  President 
wonld  always  secure  the  resignation  of  a  Cabinet  offi- 
cer. For  this  reason  I  do  not  wish  to  Jeopard  this 
bill  by  an  unimportant  and  collateral  question." 

He  proceeds  further: 

"The  proposition  now  submitted  by  the  conference 

And  thia  was  in  answer  to  the  demand  of  the 
Senate  to  know  from  the  committee  what  they 
had  done  and  what  the  operatJou  of  it  was  to 
be.     The  answer  of  Mr.  Sherman  is : 

"The  proposition  nowaubmitted  by  the  conference 
committee  ;s  that  a  Cabinet  minister  shall  hold  his 
office  daring  the  life  or  term  of  the  President  who 
appointed  him.  J/iieJ'j-endeiu  dies  (*e  Cabinet  goes 
on  t ;  if  the  Presideitl  h  rentaoerf/or  cause  by  Impeoch- 

ierm  nf  the  Prendfnt'iitMee  the  Cabinet  goes  oat." 

Thia  is  found  at  page  1515  of  the  Globe  of 
that  year.  Now,  how  in  the  face  of  this  can 
we  with  patience  listen  to  long  arguments  to 
show  that,  in  regard  to  Cabinet  ministers  situ- 
ated as  Mr.  Stanton  is,  the  whole  object  of  lim- 
itation of  the  proviso  and  the  bill  to  which  the 
Senate  was  ready  to  assent  becomes  nugatory 
and  unproteotive  of  the  President's  neceaaary 
right,  by  a  constructive  enforcement  against 
him  of  a  continuing  Cabinet  officer  whom  he 
never  appointed  at  all?  And  how  shall  we 
tolerate  this  argument  that  the  term  of  a  Presi- 
dent lasts  afler  he  is  dead,  and  that  the  term  in 
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which  Mr.  Stanton  was  appointed  bjMr.  Lin- 
coln lasts  through  (he  eucceediug  term  to  which 
Mr.  Lincoln  nas  Babsequentl;  elected?  But 
that  is  not  the  point.  You  are  asked  to  remove 
a  President  from  office  under  the  stigma  of 
impeachment  for  crime,  to  strike  down  the  only 
elected  head  of  theGoTermnent  that  the  actnal 
cicenmstanees  permit  the  Constitutioii  to  have 
recourse  to,  and  to  assume  to  yourselves  the 
Beqaestraiion.and  administration  of  that  office 
ad  interim  tipon  the  guilt  of  a  President  in 
thinking  that  Mr.  SnERitiN,  in  behalf  of  the 
conference  committee,  was  right  in  espiain- 
ing  to  the  Senate  what  the  conference  com- 
mittee had  done.  Nobody  contradicted  him ; 
nobodj  wanted  any  further  explanation;  nobody 
doubied  that  there  was  no  viee  or  folly  in  this 
ac^  that,  in  undertaking  to  recognize  a  limited 
right  of  the  President  not  to  have  ministers 
retainedin  office  that  he  had  not  had  Bome  voice 
in  appointing,  gave  it  the  shape,  and  upon 
t£ese  reasons,  that  it  bears  to-day. 

And  I  would  like  to  know  wlio  it  is  in  this 
honocabie  Senate  that  will  benrtheisaueof  tbe 
scrutiny  of  the  revising  people  of  the  United 
States  on  a  removal  from  office  of  the  Presi- 
dent for  hia  removal  of  an  officer  that  the  Sen- 
ate has  thcfe  declared  not  to  be  within  the  pro- 
tection of  the  civil-tennre  act.  Agree  that, 
judicially,  allerward  it  may  be  determined 
anywhere  that  he  is,  who  will  pronounce  a 
judgment  that  it  is  wrong  to  doubt?  Ego 
asseiitior  eo,  the  President  might  well  say  in 
deference  to  the  opinion  of  Mr.  SHEEMiu,  even 
if  that  judgment  of  some  inferior  court,  to  say 
nothing  even  of  the  highest,  the  Supreme 
Court,  or  the  highest  special  jurisdiction,  this 
conrt,  should  determine  otherwise. 

But  the  matter  was  bronght  up  a  little  more 
distinctly.  Mr.  Doolittlb  having  said  that 
this  proviso  woald  not  keep  in  the  Secretary  of 
War  and  that  that  had  been  asserted  in  debate 
as  its  object,  Mr.  SBEItuA.)i,  still  having  charge 
of  the  matter,  as  representing  the  conference 
committee,  proceeds; 

'{!!hat  ihe  Soaate  bod  no  sacih  purpose  was  Bhowii 


byfti 


ly  tbe  fact 


mselfTaJii 


t  apply  to  tb 


,    That  this 


Preiidmt.  The  Senator  stows 
1  argnes  truly  that  it  would  not  pre- 
t Preeident  from  removing  tbe  Sec- 
retary of  W»r,  the  Seoretara  of  the  Navy,  and  tho 
Secretary  oEState.  And  iff  supposed  that  eitherof 
thejegentlemanwaaaowaQtinginmanliood,  in  honor, 
as  to  liold  his  place  after  the  politest  intimation  by 
the  President  of  the  Coited  States  that  hia  sarvioes 

wonld  consent  to  bis  removal,  and  so  would  we  all." 
That  is  at  jjage  1616  of  the  Globe  ;  and  yet 
later,  in  continuation  of  the  explanation,  the 
same  honorable  Senator  says  thus  definitely: 
"We  provide  that  aCabinet  minister  shall  hold  hi 
office,  nut  for  a  filed  tern,  SOT  nntil  tho  Senat 
shall  conaont  to  bis  removal,  6u(  as  iunp  as  the  riovte 
^im  holds  Q^e^    If  i^  jn"mcii>a^  0^< 


esout."-i'<iflel5ir. 


And  if  the  principal  office  is  not  vacated  by 
death  under  our  GoTeument,  wecerlainljbe* 
C.  I.— 48. 


long  to  the  race  of  the  immortals.  Now,  sen- 
ators, I  press  upon  your  consideration  the  in- 
evitable, tbe  inestimable  weight  of  this  sena- 
torial discussion  and  conclusion.  I  do  not 
press  it  upon  particular  Senators  wbo  took 
part  in  it,  especially.  I  press  it  upon  tbe  con- 
curring, unresisting,  aesenting,  Hgreeing,  con- 
firming, corroborating  silence  of  tbe  whole  Sen- 
ate. And  I  would  ask  if  a  President  of  the 
United  States  and  his  Cabinet,  having  before 
them  the  question  upon  their  own  solution  of 
the  amhiguilJes  or  difficulties,  if  there  be  any, 
and  I  think  there  are  not,  in  this  section,  might 
not  well  repose  upon  tlie  sense  of  the  Senate 
that  they  would  not  have  agreed  to  the  bill  if 
it  bad  any  such  efficacy  as  is  now  pretended 
for  it,  and  the  explanation  of  the  committee, 
and  the  acceptance  of  it  by  the  Senate  that  it 
had  no  such  possible  construction  or  force. 
Nevertheless,  if  the  President  mast  be  con- 
victed of  a  high  crime  and  misdemeanor  for  this 
concurrence  with  your  united  judgments,  and 
that  sentence  proceeds  also  from  your  finited 
judgments,  we  shall  have  great  difficulty  In 
knowing  which  of  your  united  judgments  ia 
entitled  to  the  most  regard. 

In  the  House  this  matter  was  considered  in 
the  statements  of  Mr.  ScHEKce,  who,  with  Mr. 
WiLUiMS  and  Mr,  Wilson,  now  among  the 
Managers,  constituted  the  conference  commit-  ' 
tee,  Mr.  Wih.iams  having  been,  as  is  well 
known,  one  of  the  principal  promoters  of  the 
original  measure.  Mr.  Schekck  states  upon 
a  similar  inquiry  maije  in  the  House  as  to  what 
they  had  all  done  on  conference : 

"A  compromise  was  niitde  by  whioh  a  furthot 
amendment  is  added  to  this  portion  of  thsbill.  so  that 
tho  term  of  office  of  tbe  heads  of  Departmanta  shall 
expire  with  the  toim  of  thof  resident  wbo  appointed, 
them,  allowing  tUoaebeadaoEDepartraentsonemonthi 

hoiSs  of  Departments  oah  be  named.  Tbia'ts  tha 
whole  effect  of  the  piopoaition  reported  by  tbe  com- 
mittee of  con  fereaoe." 

And  ^ain : 

"IheirtcrmBot  office  are  Hmltad,  as  tbey  are  not 
now  HmitedbF  law,ao  tbat  they  expire  with  tbe  term 
of  aervieo  of  the  President  wbo  apuointa  them  and 
one  month  after."— OmifrEMionni  ffioie,  second  ses- 
sion Thictr-fiintb  Oongcess.  paee  1340. 

Not  the  elected  term,  but  "  the  term  of  ser- 
vice;" andif  removal  by  impeach nient  term- 
inates the  term  of  service,  as  it  eertwnly  does, 
or  death  by  ft  higher  power  equally  terminates 
it,  upon  Mr.  Schenck's  view,  in  which  appar- 
ently Messrs.  Managers  WiLSOH  and  Williams 
concurred,  the  House  is  presented  as  coming 
to  lie  same  conclusion  with  tbe  Senate.  Nev- 
ertheless, the  whole  grave  matter  left  of  crime 
is  an  impeachment  of  the  House  for  making 
the  removal,  and  a  condemndtion  sought  from 
the  Senate  upon  the  same  ground ;  and  we  are 
brought,  therefore,  to  a  consideration  of  the' 
meaning  of  the  act,  of  its  constitutionality,  of 
the  right  of  the  President  to  put  its  constitu- 
tionality in  issue  by  proper  and  peaceful  pro- 
ceedings, or  of  his  right  to  doubt  and  differ  on 
tbe  coaatructjon,  and  honestlj,  peacefully  to 
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proceed,  as  he  might  feel  himself  best  advised, 
to  learn,  what  it  trul;  meaut. 

And  now  1  maj  here  at  once  dispose  of  what 
I  ma;  have  to  sa;  definitely  in  answer  to  EOme 
proposition  insisted  oo  by  the  honorable  Man- 
B^er,  [Mr.  BoutWELL.]  He  has  undertaken  to 
disclose  to  yon  tis  riews  of  the  result  of  the 
debate  of  1789,  wid  of  the  doctrines  of  the 
Ctovernment  as  there  developed,  and  has  not 
hesitated  to  claim  that  the  limitation  of  those 


deb&te,  from  beginniiig  to  end,  there  is  not 
tbimd  anj  auKgeation  of  the  distinction  that  the 
honorable  Manager  haa  not  hesitated  to  la; 
down  in  priot  for  jout  guidance  as  its  resolt. 
The  whole  queatioQ  was  otherwise,  whether  or 

00  the  power  of  removal  resided  in  the  Presi- 
dent absolutely.  If  it  did,  why  should  he  not 
remove  at  one  time  as  well  as  at  another? 
The  ftower  of  appointment  was  restricted  in 
tieConstitutionojadistiaction  between  recess 
tnd  session.  If,  on  the  other  hand,  the  power 
of  removal  was  adminiaterable  by  Congreas,  it 
needed  to  provide  for  itsdepoait  with  the  Pres- 
ident, if  that  was  tbe  idea,  as  well  in  time  of 
BMsion  aa  in  time  of  recess,  because  the  whole 

■  question  and  action  of  the  separate  exercise 
of  the  power  of  removal  from  the  power  of 
appointment  would  arise  when  the  emergency 

01  removal  dictated  instant  action.  We  under- 
gtuid  that  when  the  removal  is  political,  or  on 
the  plan  of  rotation  in  office,  as  we  call  it,  the 
whole   motive   of   the    removal    ia   the  new 


The  new  appointment  is  the  first  thoiuht 
and  wish.  There  is  no  desire  to  get  rid  of  Uie 
old  officer  except  for  the  purpose  of  getting  in 
the  new.  And  therefore  the  general  practice 
of  the  Government  in  its  mass  of  action,  since 
the  times  of  rotation  in  office  began,  is  of  this 
political  removal,  which  ia  not  getting  rid  of 
the  old  ofBcer  from  any  objection  to  him,  but 
because  his  place  is  wanted  for  the  new. 
Hence  all  this  parade  of  the  action  of  the  Gov- 
ernment showing  that  it  haa  been  the  habit  in 
those  political  appointments  to  send  in  the 
name  of  the  new  man,  and  by  that  action  put 
him  in  the  place  of  the  old,  serves  nO  puriiose 
of  argument,  and  caries  not  a  penny's  weight 
on  the  question.  The  form  of  the  notice  as  in 
th»  last  one  on  your  table,  the  appointment 
of  General  Schofield,  and  so  from  the  beginning 
of  the  office,  is  "in  place  of  AB,"  not  "to  be 
removed  by  the  Senate,"  but  "of  A  B.  re- 
moved," meanii^ this :  "I, asPreaident, have 
no  power  to  appoint  unless  there  isavacancy; 
I  tell  you  that  I  have  made  a  vacancy  or  pre- 
sent to  you  a  case  of  vacancy  created  by  my 
will,  by  removal ;  not  death  or  resignation ; 
andl  name  to.you  C  D  to  be  appointed  in  the 
place  of  A  B,  removed."  That  is  the  mean- 
ing of  that  action  of  the  Oovernment. 

xo.u.  will  observe- bh^  in  finding  cases  in  the 


practice  of  the  Gorernment  where  there  haa 
been  a  separate  act  of  removal,  during  session 
or  during  recess  either,  we  are  under  two  neces- 
sary restrictions  as  to  their  abundance  or  fre- 
quency, which  the  nature  of  the  circumstances 
imposes.  Thefirat  ia  that  in  regard  to  Cabinet 
officers  you  can  hardly  suppose  an  instant  in 
which  a  removal  can  be  possible,  because  in 
the  language,  honorable  Senators,  you  can 
hardly  conceive  of  the  possibility  of  a  Cabinet 
officer's  not  reaigniog  when  it  is  intimated  to 
him  that  his  place  is  wanted ;  and,  therefore,  all 
this  tirade  ofexultationth^  we  found  no  case  of 
removal  of  a  Cabinet  officer  save  that  of  Timo- 
thy Pickering  rests  upon  Senator  Shbkmjk's 
proposition  and  Senator  Williams's  propo- 
sitiim  that  you  oaiiDot  eonceive  of  the  pOBsi- 
bility  of  thece  being  a  Cabins  minister  that 
would  need  to  be  removed,  and  the  practice  of 
our  Government  has  shown  that  these  honor- 
able Senators  were  right  in  their  proposition, 
and  that  there  never  havebeen,  from  the  foundkr 
tion  of  the  Govemiaent  to  the  preseet  time, 
but  two  cases  where  there  were  Cabinet  minigi- 
ters  that  on  the  lightest  intimation  of  their 
chief  did  not  resign.  Now,  do  not  urge  ou  u9 
the  paucity  of  the  cases  of  removat  of  heads 
of  Departments  as  not  helping  tbe^ractice  ot 
the  Government  when  that  paucity  rests  upon 
retirement  whenever  a  President  desires  it. 

Mr.  Pickering,  having  nothing  but  wild  land 
for  his  support  and  aiamilyto  sustain,  Hatly 
told  Mr.  Adams  that  he  would  not  resign,  be- 
cause it  would  not  be  convenient  for  him  to 
make  any  other  arrangements  for  a  living  until 
the  end  of  his  term )  and  the  President,  without 
that  conaideralJon  of  domestic  reasons  which 
perhaps  Mr.  Pickering  hoped  would  obtain  with 
bim,  toldhimthathe  removed  him,  and  he  did; 
and  he  went,  I  believe,  to  hiswildlandandwas 
imprisoned  there  by  the  squatters,  and  came 
into  very  great  disaster  from  this  removal.  Mr. 
Mr.  Stanton,  underthe  motives  of  public  duty, 
it  is  said,  takes  the  poaition  that  for  public  rear 
sons  he  will  not  resign.  Tbeae  are  the  only 
two  cases  in  our  Government  in  which  theques- 
tlon  has  arisen,  and  in  one  of  them,  before  the 
passage  of  the  civil-tenure  act,  the  Secretary 
was  instantly  removed  by  the  power  of  the  Pres- 
ident, and  in  the  other  it  was  attempted  after 
long  sufferance. 

We  can  find  in  the  history  of  the  Govern- 
ment— for  we  should  hardly  expeet  to  escape 
the  occurrence  when  we  have  so  many  officers- 
instances  enough  of  removal  by  executive 
authority  during  the  acssion  of  the  Senate  of 
subordinate  officers  of  the  Government  who 
derived  their  appointment  from  the  President, 
by  the  advice  and  consent  of  the  Senate,  and 
every  one  of  those  cases  is  pertinent  and  an 
instance.  You  will  observe  in  regard  to  them, 
as  1  said  b  f  1  ow  pe  ul'ar  must  be  the  sit- 
uation of  the  office  and  office  and  of  the  Pres- 
ident towa  d  ben  wh  n  th  s  separate,  inde- 
pendent, and  ondem  a  o  y  removal  needs  to 
take  place      In    he  fiis  place,  there  rttaet  be 
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e  fault  in  the  coudnct  of  the  officer,  not 
line,  and  not  neeeasarily  aegleet 
of  oSice,  but  some  fauit  in  manner  at  least,  aa 
of  tbat  collector  down  in  Alabama,  who,  wben 
lie  was  asked  by  the  Secretary  of  the  Depart- 
ment how  far  the  Tombigbee  ran  np,  answered 
that  it  did  not  run  np  at  all»  [laughter ;]  and 
he  was  removed  from  office  for  his  joke  on  the 
subject  of  the  Tombigbee  river  not  running  up, 
but,  as  other  rivers  do,  running  down.  It  does 
not  do  to  hare  these  asperities  on  the  part  of 
inferior  officers.  80,  too,  wh^n  the  fault  arises 
of  peculation,  of  deficiency  of  funds,  or  what 
not,  the  sureties  know  of  it,  come  forward  and 
sayto  the  officer,"  You  must  resign;  we  cannot 
be  sureties  any  longer  herei"  and  in  nine  cases 
out  of  ten,  where  an  occurrence  would  lead  to 
removal,  it  is  met  by  the  resignation  of  the 
inferior  officer.  Therefore  the  practice  of  the 
Government  can  expect  1«  suggest  only  the 
peculiar  cases  where  promptitude  and  neces- 
sity of  the  rough  method  of  removal  are  alike 
demanded  from  the  Execative.  I  will  ask  the 
attention  of  this  honorable  conrt  to  the  cases 
we  have  presented  in  our  proofs,  with  the  page 
and  instance  of  each  removal  during  the  ses- 
sioi>  of  the  Senate.  That  ia  the  coudition  of 
this  Lst — the  whole  of  it  ^         „ 


Timoth;  PickenDE 
ThomMEastm  navy  a 
Isaao  Henderson  e»v 
James  b  Chambers  u 
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.  I  think  the  honorable  Senators  must  give 
their  assent  to  the  propositions  I  have  made 
that  in  regard  to  Cabinet  officers  \t  la  aimoit  ira 
possible  to  expect  removal  as  a  separate  act , 
that  political  removals  necessarily  have  for 
their  first  step  the  selection  and  presentation 
of  the  new  man  for  whose  enjoyment  of  office 
the  removal  is  to  take  place ;  that  in  regard  to 
criminality  and  necessity  requiring  instant  re- 
moval of  subordinate  officers,  lesi^ation  will 
then  be  required  by  their  sureties  or  by  their 
sense  of  shame  or  their  disposition  to  give  the 
easiest  issue  to  the  difficulty  in  which  they  are 
placed;  and  when  with  the  circumstances  of 
the  matter  reducing  the  dimensions  of  the  pos- 
sibility an3  of  the  frequency  within  these  nar- 
row limits  I  present  to  you  in  behalf  of  the 
respondent  these  evidences  of  the  action  of 
tbk  Government  during  the  session  of  the 
Senate,  I  think  you  must  be  satisfied  with  the 
proposition  assented  to  by  every  statesman— I 
thiidf  assented  to  by  every  debater  on  the  pas- 
sage of  this  civil-tenure  act ;  that  the  doctrine 
and  the  action  and  the  practice  of  the  Govern- 
ment had  been  that  the  President  removed  in 
session  or  in  recess,  though  some  discrimin- 
ation cf  that  kind  waa  attempted ;  but  the 
facts,  the  arguments,  the  reasons  all  show  that 
removal,  if  a  right  and  if  a  power,  is  not  dis- 
crimisat«d  between  sesBion  and  recess. 


Look  at  it  in  regard  to  tftis  point;  the  Sea- 
ate  is  in  session,  and  a  publicofficer  is  carrying 
on  his  frauds  at  San  Francisco  or  at  New  York 
or  wheresoever  else,  perhaps  in  Hong  Kong 
or  Liverpool,  and  it  comes  tothe  knowledge  of 
the  Executive  ;  the  session  of  the  Senate  goes 
on;  the  factofhis  knowledge  does  not  put  htm 
in  possession  of  a  good  man  to  succeed  him 
either  in  bis  own  approval  or  in  the  assent  of 
the  new  nominee ;  and  if  it  is  necessary  under 
onr  Constitution  that  the  consul  at  Hong  Kong 
or  at  Liverpool,  or  the  sob-Treasurer  at  New 
York  or  the  master  of  the  mint  at  San  Fran- 
cisco, should  go  on  with  his  frauds  until  yoa 
and  the  President  can  find  a  man  E,nd  send  him 
there  and  get  his  assent  and  his  qualifications, 
very  well.  It  is  not  a  kind  of  legislation  that 
is  adapted  to  the  circumstances  Of  the  case  ii 
all  that  I  shall  venture  to  suggest.  WhatavM 
your  positive  legislation  has  done  or  attempted 
to  do,  no  construction  and  no  practice  of  Aq 
Government  while  the  executive  department 
was  untrammeled  by  this  positive  restrictioB 
has  ever  shown  a  discrimination  between  ses- 
sion and  recess.  Of  course,  the  difference 
between  session  and  recess  is  shown  in  the 
political  appointments  where,  the  object  being 
the  new  appoiutmeut,  the  commissioa  ^es 
out  in  the  recess ;  where,  dorir^  the  aessHW^ 
the  object  being  the  new  appointment,  it 
must  proceed  through  the  concurrence  of  tlia 
Senate. 

And  now  that  I  come  to  consider  the  actnal 
merits  of  the  proceeding  of  the  President  tmd 
give  a  precise  construction  to  the  first  section 
of  the  bill,  I  need  to  ask  your  attention  to  a 
remarkable  concession  made  by  Mr,  Manager 
BcTl^R  in  his  opening,  as  we  regarded  it,  t£at 
if  the  President,  having  this  wisli  of  removal, 
had  accomplished  it  in  a  method  the  precise 
terms  of  which  the  honorable  Manager  was  ea 
good  as  to  farnish,  then  there  wouldhave  been 
no  occasion  to  have  impeached  him.  It  is  ndi 
then,  after  all,  the  fortifer  in  re  on  the  part  at 
the  President  that  is  complained  of,  bu*  tke 
absence  of  the  saardter  in  modoj  and  yon,  ait 
a  court,  upon  the  honorable  Manager's  own- 
ai^ument,  are  reduced  to  the  necessity  of  re- 
moving the  President  of  the  United  States  not 
for  the  act,  but  for  the  form  and  style  iii  which 
it  was  done,  just  as  the  collector  at  Mobile 
was  removed  tor  saying  that  the  river  Tombig- 
bee did  not  run  up  at  all. 

But  more  definitely  the  honorable  Manager 
[Mr.'BouTWELL]  has  laid  down  two  firm  and 
strong  propositions — I  will  ask  your  attention 
to  them — bearing  on  the  very  merits  of  tMS 
case.  We  argue  that  if  this  act  be  nnconsUta- 
tional  we  had  a  right  to  obey  the  ConstitatJoa, 
at  least  in  the  intent  and  purpose  of  a  peace- 
ful submission  of  the  matter  to  a  court,  and 
that  our  judgment  on  the  matter,  if  deliberate, 
honest,  and  supported  by  diligent  application 
to  the  proper  sources  of  guidance,  is  entitled 
to  support  us  against  an  incrimination.  To 
meet  that,  and  to  protect  the  case  against  the 
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injury  from  the  exclusion  of  evidence  that 
tends  to  that  effect,  the  honorable  Manager 
[Mr.  BouTWELi.]  doea  not  hesitate  to  say  that 
the  question  of  the  conedtutionality  or  uncon- 
stitutionality of  the  law  does  not  make  the 
least  difference  in  the  world  where  the  point  is 
thatan  unconstitutional  law  has  been  violated, 
and  for  a  President  to  violate  an  unconstitu- 
tional law  is  worthy  of  removal  from  office. 
Now,  mark  the  desperate  resnlt  to  which  the 
reasoningof  the  honorableManagers,  under  the 

Treasure  of  onr  argument,  has  reduced  them, 
hat  is  their  proposition,  and  the  reason  for 
that  proposition  is  given  in  terms.  If  that  is 
not  so;  if  the  question  of  constitutionality  or 
unconstitutionality  in  fact  is  permitted  to  come 
into  your  considerations  of  crime,  then  you 
would  be  punishing  the  President  for  an  error 
of  judginent,  releasing  him  or  condemning  him 
-J  he   happened  to  have  deci''"' 


right 

7' 


tells  1 


justi 


Let 


and  that  the  honorable  Man- 
contrary  to  the  first  principles 
before  we  get  through     *'' 


}  defini 


g  Df 
J  honor- 


1  this  subji . 

ind  ourselves. 

At  page  814,  in  the  argument 'of  the  honor- 
able Manager,  [Mr.  Bootwbll,]  we  are  told 
that  "the  crimeof  the  President  is  not,  either 
in  fact  or  as  set  forth  in  the  ardcles  of  impeach- 
ment, that  he  has  violated  a  constitutional  law; 
but  his  crime  is  that  he  has  violated  a  law, 
and  in  his  defense  no  inquiry  can  lie  made 
whether  the  law  is  constitutional,"  and  that 
the  Senate  in  determining  innocence  or  guilt 
is  to  render  no  judgment  as  to  the  constitu- 
tionality of  the  act.  I  quote  the  results  of  his 
propositions,  not  the  full  language.  At  page 
815  this  is  the  idea  : 

"Ifthe  Preaid'ent may  inquirewhethar  the  laws  are 
Bonetitutionol,  and  eieoute  thoae  onlf  which  he  be- 
lievea  to  bo  so,  then  the  Government  il  the  Govern- 
ment of  one  mna.  If  the  Senate  mar  inquire  und 
decide  whether  the  Ian  is  in  fact  eonatitutional.und 
oonviet  the  President  if  he  bus  violated  an  eat  be- 
lieved to  be  cooetitutional,  and  acquit  him  if  the 
Senate  think  the  law  uacanetitutioDol,  then  the 
Preaident  is,  in  fact,  tried  for  his  jodKment,  to  be 
acquitted  if,  in  the  opinion  of  the  S'---  '' 


tiudgnu 


_.. jted  if, in  the  opinio 

udgment  was  eironeouB.    Thi 
■y  prineiple  of  jasUce." 


of  the  . 

That  doctrine  does  with  us  offend  every 
principle  of  justice  that  a  President  of  the 
UniteS  States  should  be  convicted  when  hon- 
estly, with  proper  advice,  peacefully  and  de- 
Uberately,  he  has  sought  to  raise  a  qu^tion 
between  the  Constitution  and  the  law ;  and  the 
honorable  Manager  can  escape  from  our  argu- 
ment on  that  point  in  no  other  mode  than  oy 
the  desperate  recourse  of  saving  that  constitu- 
tional laws  and  nnconstitutional  laws  are  all 
alike  in  this  country  of  a  written  Constitution, 
and  that  anybody  who  violates  an  unconstitu- 
tional law  meets  with  some  kind  of  punish- 
ment or  other.  This  confusion  of  ideas  as  to 
a  law  being  valid  for  any  purpose  that  is  un- 
constitutional I  have  already  aufficionUy  ex- 


posed in  a  general  argument.    At  page  816.he 
says : 

■■  It  is  not  the  right  of  any  Senator  in  this  trial  to 
constitutionality  of  the  law  in  question." 

Yon   may  all   of  yon  think  the  law  is  un- 
constitutional, and  yet  you  have  got  to  remove 
the  Preaident  I     "  It  has  not  been  annulled  by 
the  Supreme  Court."     And  you  may  simply 
*  iquire  whether  he  has  violated  the  law. 
That  is  pretty  hard  on  us  that  we  cannot 
/en  go  to  the  Supreme   Court  to   find   out 
whether  it  is  unconstitutional,  and  we  cannot 
.■egard  it  on  our  own  oath  of  office  as  uncou- 
stitutioual  and  proceed  to  maintain  the  obliga- 
tion  to   sustain    the    Constitution,  and    you 
cannot  look  into  the  matter  at  all.  but  the 
unconstitutional  law  must  be  upheld  I 
"  Nor  can  the  President  prove  or  plead  the  motive 
■  which  he  prolcaacs  to  have  been  governed  in  his 
elation  of  the  laws  of  the  countrj." 
What  is  the  reason  for  that?     He  has  taken 
1  oath  to  preserve  the  Constitution,  and  there- 
re  he  cannot  say  that  he  acted  under  the 
Constitution  and  not  under  the  law  I    His  oath 
strikes  bim  so  that  he  cannot  maintain  the 
Constitution,  and  the  Constitution  cannot  pro- 
tect him  I 

A' man  who  breaks  an  uneonsiitntional  law 
on  the  ground  that  it  is  unconBtitutionai,  and 
that  he  has  a  right  to  break  it,  is  "  a  de6aiit 
usurper." 

Those  are  the  propositions,  and  I  think  the 
honorable  Manager  is  logical ;  but  the  diffi- 
culty is  that  his  logic  drives  him  to  an  absurd^ 
ity  which,  instead  of  rejecting,  he  adopts— a 
fault  in  reasoning  which  certainly  we  should 

On  Oie  question  of  construction  of  the  law 
what  are  the  views  of  the  honorable  Managers 
as  to  the  point  of  guilt  or  innocence!  We 
have  claimed  that  if  the  President  in  good 
faith  construed  this  law  as  not  including  Mr, 
Stanton  under  its  protection,  and  he  went  on 
upon  that  opinion,  he  cannot  be  found  guilty. 
ITie  honorable  Manager,  [Mr.  Boutwell,]  at 
pose  839,  takes  up  this  question  and  disposes 
of  it  in  this  very  peculiar  manner ; 

•■Ifalaw"- 

1  ask  your  attention  to  this : 

"If  a  law  passed  bj  Congress  be  equivocal  or  am- 
bieuouain  it$termBthe£xecntive.  being  called  npon 
toadminiBterit.mayapplyhis  own  best  judgment  to 
the  difficulties  before  him,  or  ho  mayseek  counsel  of 
hia  advisers  or  other  persons:  and  acting  thereupon 
without  evil  Intent  or  purpose  he  would  be  fiilly 
justificd"- 

We  never  contended  for  anything  stronger 
than  that — 

"hewould  be  fullv  justified,  and  npon  no  prinpiple 
of  right  could  be  be  held  to  answer,  sa  for  amisde- 

Logic  is  a  good  thing,  an  escellent  thing ;  it 
operates  upon  the  mind  without  altogether 
yielding  to  the  bias  of  feeling ;  and  as  we  press 
an  argument,  however  narrow  it  maybe,  it^it  be 
logical,  the  honorable  Managers  aeera  obliged 
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to  bend  to  it,  and  in  both  eases  have  thrown 
away  their  accuEation.  Tell  me  what  more  do 
we  need  than  this,  an  ambigiious  and  equivocal 
law  which  the  President  was  called  on  to  act 
under,  and  might,  aa  wo  tried  to  prove,  "'  seek 
counaeliromhisofficialadviaecs  or  other  proper 
persons,  and  acting  thereupon  without  evil 
intent  or  purpose  he  would  be  fully  justified, 
and  upon  no  principle  of  right  could  he  be  held 
to  answer  aa  for  a  misdemeanor  iu  office?" 
And  wliat  is  the  answer  which  the  honorable 
Managers  make  to  this  logical  propositioD? 
Why,  that  this  act  is  not  of  that  sort ;  it  is  as 
plain  as  the  nose  on  a  man's  face,  and  it  was 
nothing  but  violent  resistance  of  light  that  led 
anybody  outride  of  this  Senate  to  doubt  what 
it  meant  1  The  honorable  Manager  who  follows 
me  [Mr.  Bingham]  will  have  an  opportunity  to 
correct  me  in  ray  statements  of  their  proposi- 
tions, and  to  furnish  an  adequate  answer,  I 
doubt  not,  to  the  views  I  have  had  the  honor 
now  to  present. 

And  now  take  the  act  itself,  which  is  found 
at  page  430  of  the  edition  of  the  statutes  I  have 
before  me.     It  is  provided — 

"That  every  person  holding  any  civil  ofEoB  to 
wbieh  he  has  been  appointed  by  and  with  the  advice 
and  consent  of  tha  Senate,  and  every  nerson  who 
shall  bereafter  be  appointed  to  &ny  goeh  office,  and 
^hallhieDomeduli'qualifiedtoaattheiein.lsandsball 
be  entitled  to  hold  aueh  office  Until  ftsncDeasor  eball 
pave  been  in  like  manner  appointed  and  duly  qual- 
ified, except  ns  herein  otherwise  provided." 
Then  the  "provision  otherwise"  is: 
"  provided.  That  the  Searetaties  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  tlie  Interior, 
'      "  '        '  "      Attorney  General, 

f  lor  and  dnring  Ih  e 


Sena 


President  by  irbomtl 
luu,  and  fur  one  month  tb 
l1  by  and  with  the  advioe 


That  is  the  operative  section  of  this  act  of 
erecting  and  limiting  the  new  arrangement  of 
offices.  The  section  of  incrimination,  so  far 
as  it  relates  to  removal,  I  will  read,  omitting 
all  that  relates  to  any  other  matter  ;  the'  sixth 


BOO  guilty  thereof  shall  be  punished  by  a,  fine  boi 
exceeding:  ElU.UOO,  or  by  imprisonment  not  exceedint 
flvc  yeuls.  or  both  said  punishments. in  the  discretiar 
of  the  court." 

You  will  observe  that  this  act  does  not  affix 
a  penalty  to  anything  but  a  "removal,"  an 
accomplished  removal.  Acts  of  a  penal  na- 
ture are  to  be  construed  strictly ;  and  yetwhen- 
!  ask  that  necessary  protection  of  the 


statute,  we  are  told  that  we  are  doing  

thing  very  extraordinary  for  a  lawyer  in  be- 
half of  his  client.  All  principles,  it  seems, 
are  to  be  changed  when  you  have  a  President 


for  a  defendant;  all  the  law  retires,  and  will 
and  object  and  politics  assume  their  complete 
predominance  and  sway,  and  everything  of 
law,  of  evidence,  and  of  justice  is  narrow  and 
not  enlarged.  That  may  be.  All  I  can  say 
ia  that  if  the  President  had  been  indicted  under 
this  act,  or  should  hereafter  be  indicted  under 
this  act,  then  the  law  of  the  land  would  apply 
to  his  case  as  usually  administered,  and  if  he 
has  not  removed  Mr.  Stanton  he  cannot  be 
punished  for  having  done  it.  You  might  have 
punished  an  attempt  to  remove.  See  what 
you  have  done  in  regard  to  appointments; 

"Every  appointment  or  employment,  made,  had, 
and  the  making,  aignW,  sealing,  countersisning.  or 

or  in  respect  to  anyauch  appoiotmenl  or  employ- 
ment, shall  be  deemed,  aad  is  hereby  declared  to  be, 
ahigb  misdemeanor. 

There  you  have  made  not  only  an  appoint- 
ment, but  an  attempt  on  movement  of  the  pen 
toward  an  appointment  a  crime,  and  you  will 
punish  it,  I  suppose,  some  day  or  other.  But 
removal  stands  on  act  and  fact.  Now,  what 
does  the  article  charge  in  this  behalf,  for  I 
'believe  as  yet  it  has  not  been  claimed  t^at  it 
la  too  narrow  to  insist  that  the  crime  as  charged 
in  the  article  shall  be  the  one  you  are  to  try, 
"Eemoval"  is  not  charged  in  the  articles  any- 
where ;  the  allegation  is  that  Andrew  Johnson 
did  unlawfully  and  in  violation  of  the  Consti- 
tution "issue  an  order  in  writing  for  the  re- 
moval of  Edwin  M.  Stanton,  wi3i  intent  to 
violate"  the  eivil-tenare  act,  and  "with intent 
to  remove  hira,  the  Senate  being  in  session." 
If  you  had  had  a  section  of  this  statute  that 
said  "any  removal,  or  the  signing  of  any  letter, 
or  order,  or  paper,  or  mandate  of  removal, 
shall  be  a  crime,"  then  you  would  have  had 
an  indictment  and  a  crime  before  you  ;  but 
you  have  neither  crime  nor  indictment  as  ap- 
pears from  this  first  article.  And  jet  it  may 
bo  said  that  in  so  small  a  matter  as  the  ques- 
tion of  the  removal  of  a  President  it  does  not 
do  to  insist  upon  the  usual  rules  of  oonstrnc- 
tion  of  a  criminal  law.  1  understand  the  prop- 
osition to  be  this :  that  here  is  a  erirainal  law 
which  has  been  violated :  that  by  the  law  of 
the  land  it  has  been  violated,  so  that  indict- 
ment could  inculpate,  verdict  would  find  guilt, 
and  sentence  would  follow  at  law ;  and  that 
thereupon,  a-pon  that  predicament  of  guilti- 
ness, the  President  of  the  United  States  is  ex- 
posed to  this  peculiar  process  of  impeach- 
meat ;  and  if  1  show  that  your  law  does  not 
make  punishable  an  attempt  to  remove  or  a 
letter  of  removal,  and  that  ytour  article  does 
not  charge  a  removal,  and  that  is  good  at  law, 
then  it  is  good  against  impeachment,  or  else 
you  must  come  back  to  the  proposition  that 
you  do  not  need  a  legal  crime. 

So  much  for  the  law.  What  ia  the  true  atti- 
tude of  Mr.  Stanton  and  of  the  President  of 
the  United  States  toward  this  office  and  this 
officer  at  the  lime  of  the  alleged  infraction  of 
the  law?    Mr.  StantoD  held  a  peTfectlf  good 
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title  to  thatofficebytbe  oomniiBsion  of  a  Presi- 
dent of  tbe  United  States  to  hold  it,  accord- 
ing to  tlie  terma  of  the  commiasion,  "during 
the  pleasure  of  the  Preeident  for  the  time 
being.''  That  ia  the  language  of  the  commis- 
Bion.  He  held  a  good  title  to  the  office.  A 
guD  TDarranto  moved  against  him  while  be  held 
aiat  comraissioii  unrevoked,  unanauOed,  and 
undetermined  would  havebeenanswered  by  the 
production  of  the  coramission,  "1  bold  this 
office  during  the  pleasure  of  tbe  President  of  the 
United  States  fortbetime  being,  and  I  have  not 
been  removed  by  the  President  of  tbe  United 
States."  That  was  the' only  title  he  held  up  to 
fte  passage  of  tbe  civil-tenure  act.  Bj  thepas- 
Bsgeof  th«  civil -tenure  act  it  is  said  that  a  stat- 
ntory  title  was  vested  in  hira  not  proceeding  from 
the  executive  power  of  the  United  States  at 
all,  not  commissioned  bj  the  Executive  of  tbe 
United  States  at  all,  not  to  be  found,  ascer- 
t»uned.  or  delegated  by  the  Executive  of  the 
United  States  at  all,  but  a  statutory  title  super- 
added to  his  title  &om  the  executive  authority 
which  be  held  during  pleasure,  which  gave 
him  a  durable  office  determinable  only  one 
month  att^r  the  expiration  of  some  term  ol^ 
years  or  other. 

We  are  not  now  discussing  the  question 
whether  he  ia  within  it  or  not.  That  being  so, 
the  first  question  to  which  I  ask  your  attention 
is  this,  that  the  a«t  is  wholly  unconstitutional 
and  inoperative  in  conferring  upon  Mr.  Stan- 
ton or  anybody  else  a  durable  oESce  to  which 
he  has  never  been  appointed,  Appointment 
to  all  office  proceeds  from  tbe  President  of 
the  United  States,  or  such  heads  of  Depart- 
ment or  such  courta  of  law  as  your  Legislature 
isay  repose  it  in.  You  cannot  administer  ap- 
pointment to  office  yourselves,  for  what  the 
Constitudon  requires  the  President  to  haye 
control  of  you  cannot  confer  anywhere  else. 
The  appointment  of  Secretary  of  War  ia  one 
which  cannot  be  taken  from  the  President  and 
conferred  upon  the  courts  of  law  or  the  heada 
of  Department.  Whatever  may  be  the  action 
of  Congress  limiting  or  contriving  the  office,  as 
Tou  please,  the  office  itself  is  conferable  only 
by  the  action  of  the  Executive.  And  when 
Mr.  Stanton  holds  or  an;rbody  else  holds  an 
office  during  pleasure,  which  he  baareceived 


can  no  more  confer  upon  him  by  jour  author- 
ity and  appointment  a  title  durable  and  in  invi- 
tum  as  against  the  President  of  the  United 
States,  you  can  no.  more  confer  it  upon  him 
because  he  happens  to  be  holding  an  office 
during  pleasure,  than  you  could  if  he  was  out 
of  office  altogether.  I  challenge  contradiction 
from  the  lawyers  who  oppose  us  and  from  the 
judgment  of  honorable  and  intelligent  lawyers 
here.  Where  are  you  going  to  carry  this  doc- 
trine of  legislative  appointment  to  office  if  you 
can  carry  it  to  find  a  man  who  the  President 
has  never  asked  to  hold  an  office  except  from 
day  to  day  and  can  enact  him  into  a  durable 


office  for  lift  't  You  may  determine  tenureB 
if  you  please;  lam  not  now  discusmng  that; 
you  may  determine  tenures  for  life ;  but  yon 
cannot  enact  people  into  tenures  for  life.  The 
President  must  appoint;  and  his  discretion 
and  his  judgment  in  appointing  (o  an  office  for 
life  are  very  different  irom  his  discretion  and 
his  judgment  in  appointing  to  an  office  during 
his  pleasure,  which  he  can  change  at  will.  Now 
you  will  aweep  all.  the  offices  of  tiie  countiT 
not  only  into  tne  Senate  but  into  Congress  if 
you  adopt  this  principle  of  enacting  people 
into  office ;  and  if,  upon  the  peg  that  there  is 
an  office  at  sijfferance  or  at  will,  yoa  can  con- 
vert it  in  favor  of  the  holder  by  an  act  of  Con- 
gress into  an  estate  for  life  or  for  years,  you 
will  appoint  to  office ;  and  of  that  there  can 
be  no  aoubt. 

The  next  question,  and  the  only  question, 
of  constitutionaHty  or  construction  (for  the 
general  question  of  the  constitutional  power  to 
restrict  appointments  1  shall  not  further  trouble 
tbe  Senate  with)  is,  whether  Ite  Secretary  of 
War  is  wilhin  the  first  section.  The  office  of  the 
Secretary  of  War  is  within  the  first  section  un- 
doubtedly. The  question,  therefore,  is  whether 
the  provisions  concerning  the  office  of  Secre- 
tary of  War  applicable  to  that  office  are  in 


the  will  of  tbe  President  by  the  statutory  term 
that  is  applicable  to  that  office,  and  is  or  is  not 
applied  to  him. 

The  argument  that  if  Mr.  Stanton  is  no 
within  the  proviso  then  be  is  within  the  body 
of  tbe  section  stumbles  over  this  transparent 
and  very  obvious,  as  we  suppose,  fallacy ;  the 
question  of  the  law  is  whether  the  office  of 
Secretary  of  War  is  within  the  proviso  or  not. 
You  have  not  made  a  law  about  Mr.  Stanton 
by  name.  The  question,  then,  whether  he  is 
within  one  or  the  other  terms  of  the  alterna- 
tive, is  whether  the  office  of  Secretary  of  War 
is  within  the  section  or  within  the  proviso  ;  and 
will  anybody  doubt  about  that?  It  is  on  the 
same  footing  with  the  other  Secretaryships ;  it 
ia  on  the  same  footing  as  an  office  with  every 
other  Department.  'Ihe  question  whether  the 
office  of  Mr.  Stantonortheofficeof  Mr.  Brown- 
ing is  within  one  or  the  other  alternative  of 
the  section  is  not  a  question  of  construction 
of  law,  but  a  question  of  whether  tbe  facta  of 
the  tenure  and  holding  of  the  actual  incum- 
bency of  the  one  or  the  other  bring  him  within 
the  proviso.  If  he  ia  not  brought  within  the 
proviso,  his  office  being  there,  the  fact  that  he 
IS  not  in  does  not  carry  his  office  back  into  the 
firat  part,  because  his  office  would  be  back 
there  for  the  future  as  well  as  for  tbe  past  and 
for  the  present. 

Itis  a  statutemade  for  permanent  endurance, 
and  the  office  of  Secretary  of  War,  now  and 
forever,  as  long  as  tbe  statute  remains  upon 
the  book,  is  disposed  of  one  way  or  the  other 
within  the  first  part  or  within  the  proviso. 
And  yet  we  have  been  eotertAiued,  in  puUio 
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diicus^ns  as  well  as  In  ai^iments  here,  with 
what  is  siipposecl  to  be  a  sort  of  Lriumpfaant 
refutation,  that  Mr.  Staaton's  of^ce  in  his 
BCttlai  incnrabeneyia  not  protected  by  the  pro- 
v'ua ;  that  then  his  oRke  is  carried  back  under 
riie  body  of  the  seclioD.  The!^  ia  no  doubt 
about  the  office  being  under  the  proviso.     It 

"provided.  That  the  Secretariea  of  State,  of  the 


.  of  War 


ly  Oeneri 


That  does  not  mean  the  men  ;  it  means  the 
(^cca  shall  have  that  tenure.  Having  got 
along  BO  far  that  this  office  of  Secretary  of 
War,  like  the  (^ce  of  Secretary  of  the  Inte^ 
rior,  muRt  alvaj's  remain  under  that  proviso, 
and  is  never  governable  or  to  be  governed  by 
the  body  of  the  section,  we  have  but  one  other 
consideration,  and  that  is  whether  the  pro- 
viso, which  is  the  only  part  of  the  section  that 
can  operate  tipoa  the  office  of  Secretary  of 
War,  so  opera^s  upon  that  office  as  to  cover 
Hr.  Stanton  in  a  durable  tenure  for  the  future  { 
and  that  turns  upon  the  question  whether  the 
durability  of  tenure  provided  as  a  general  rule 
tor  tbe  office  is  in  the  terms  of  its  limitation 
8uch  as  to  carry  him  forward,  or  whether  its 
bound  haa  already  been  reached  and  he  is  out 
of  it.  That  is  a  question  of  fa(ft  in  the  con- 
struction of  the  proviso.  He  either  stays  in 
tiie  proviso  or  he  drops  out  of  the  proviso ; 
and  if  be  personally  drops  out  of  the  proviso 
in  his  present  incumbency  he  cannot  get  back 
into  the  operative  clause,  because  he  cannot 
get  back  there  without  carrying  his  office  there, 
and  his  office  never  can  get  back. 

Is  it  not  true  that  this  proviso  provides  a 
different  tenure  for  the  Cabinet  ofiicets  from 
what  the  first  and  operative  part  of  the  section 
provides?  If  this  office  or  this  officer  goes 
bacic,  this  ver^  incumbent  goes  back ;  he  gets  a, 
tenure  that  will  last  forever,  that  is,  until  the 
Senate  consents  to  his  removal.  How  absurd 
ft  result  that  is,  to  give  to  this  poor  President 
cpntrol  of  his  Cabinet,  that  those  that  he  ap- 
pointed himself,  if  he  should  happen  to  be 
reelected,  he  couid  get  rid  of  in  a  month,  and 
^ose  that  Mr.  Lincoln  appointed  for  him  from 
the  beginning,  and  before  he  had  any  choice 
in  it,  he  njuat  holdon  to  fotevertili  you  consent 
that  they  shall  go  out;  that  those  in  regard  to 
whom  he  had  thechoice  of  nominatiotiBemay 
by  the  expiration  of  the  statutory  term  hefreed 
from,  but  those  that  he  had  nothing  to  do 
with  the  appointment  of  shall  last  forever  till 
you  consent  to  release  hira  specifically  from 
them.  That  is  the  necessary  result  of  carry- 
ing him  personally  back,  and  Mr.  St^iiton 
would  hold  under  the  neit  President — if  any 
of  you  can  name  him,  I  will  supply  in  the 
argument  his  name — I  can  name  several 
whether  it  is  the  President  that  ia  to  come  it 
by  removal  from  office,  or  the  President  by 
the  election  of  the  people  in  the  autumn. 
Either  way  he  would  nave  a  choice  to  relieve 


himself  from  theSecretaries.  No;  IthinklJ)^ 
would  all  then  b_e  in  shape  for  him,  all  having 
been  ajjpointed  by  somebody  that  had  pre- 
ceded him,  and  he  would  not  have  any  chance 
t  all. 
Such  absurdity,  either  in  reasoning  or  in 
practical  result,  can  never  be  countenanced  by 
the  judgment  of  this  court.  If  the  office  of 
Secretary  of  War  is  within  the  proviso,  and  it 
certainly  is,  as  it  is  not  contended  that  the 
other  Secretaries  are  not  in  their  offices  withix 
it,  then  Mr.  Stanton  ii  or  is  not  protected  by 
the  proviso.  If  he  is  not  protected  by  the  pro- 
viso his  case  is  not  provided  for.  Now,  sup- 
pose that  this  proviso  bad  contained  a  second 
proviso  foUowingafter  the  first,  "and  provided 
iurther,  that  thepersona  now  holding  the  officeB 
of  Secretary  of  War,  Ac,  who  were  appointed 
and  commiasioned  by  Mr.  Lincoln,  shall  not 
be  deemed  within  the  above  proviso,  which 
regulates  the  tenure  of  those  offices,"  that 
would  not  have  carried  the  offices  back  under 
the  new  tenure  of  the  operative  section,  bat 
simply  have  provided  that,  the  offices  being 
governed  by  the  proviso,  the  incumbent^ 
under  the  parlicalar  circumstances  of  their 
case,  should  not  be  even  protected  by  th« 
proviso;  and  this  ia  the  necessary  construc- 
tion of  the  act. 

If  this  be  the  real  construction,  there  ia  the 
end  of  the  crime.  If  the  construction  be 
equivocal  or  ambiguous,  the  honorable  Mas- 
ager  [Mr.  Boutwbli]  saya  it  would  be  abhor- 
rent to  every  sense  of  justice  to  punish  the 
President  for  having  erred  in  its  construction; 
but  being  so  plain  a  case  that  nobody  can  say 
two  words  on  one  side  or  the  other  of  it,  it  is 
mere  aaaumption  to  say  that  there  is  a  donbt 
or  difficulty,  and  that  an  argument  ia  neces-  . 
sary.  Well,  we  certainly  have  belied  on  the 
one  side  and  the  other  the  proposition  of  this 
absolute  plainness,  for  we  have  spent  a  great 
many  words  on  this  subject  on  the  one  aide  and 
the  other.  This  being  so,  let  us  consider  what 
the  President  did  ;  and  assuming  that  the  stat- 
ute covers  Mr,  Stanton's  case,  assnmina;  that 
the  removal  of  Mr.  Stanton  is  prohibited  by  it 
under  the  penalties,  let  ua  see  what  the  Presi- 
dent did. 

I  have  said  to  yotk  thiit  Mr.  Stanton  had  B 
title  to  this  office  dependent  on  the  President's 

Eleasure.  He  claimed,  or  others  claimed  (at 
im,  that  Le  had  a  tenure  dependent  on  the 
statute.  The  question  of  dependence  on  the 
statute  wasa  question  to  be  mooted  and  determ- 
ined as  a  novel  one;  the  question  of  tenure 
by  appointment  was  indubilaole  ;  and  the  Pres- 
ident proposed  to  put  himself  in  the  attitude  of 
reducing  the  tenure  of  Mr.  Stanton  to  his  st^- 
ntory  tenure  at  least.  He  therefore  iaeuea  a 
paper  which  is  a  revocation  of  his  commission, 
a  recall  of  his  office,  as  it  depends  on  presi- 
dential appointment.  Without  that  no  ques- 
tion ever  could  he  r^sed  by  any  person  upon 
the  statutory  tenure,  because  the  presidential 
tenure  would  be  an  adequate  answer  to  a  quo 
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warranto.  The  President  then,  peaceably  and 
in  writing,  issued  a  paper  which  is  served  upon 
Mr,  Stanton,  saying,  in  effect'  "  I,  the  Presi- 
dent of  the  United  Stales,  by  such  authority  as 
I  possess,  relieve  or  remove  you  from  the  office 
of  Secretary  of  War;"  and  that  that  recalled 
and  terminated,  the  commission  and  the  title 
that  was  derived  from  presidential  appoint- 
ment nobody  can  deny. 

Did  the  President  proceed  further?  When 
Mr.  Stanton,  as  he  might  reasonably  have  ex- 
pected :  when,  as  upon  the  evidence  he  did 
probably  calculate,  instead  of  adhering  to  his 
,  opinion  that  the  tenure- of- office  act  was  uncon- 
stitutional and  that  the. tenure- of  oESce  act  did 
not  include  his  title,  refused  to  yield  the  only 
title  that  on  Mr.  Stanton's  profession  he  held, 
to  wit,  the  presidential  appointment,  to  this 
recall,  did  the  President  then  interpose  force 
to  terminate  his  statutory  title,  or  did  he,  hav- 
ing thus  reduced  him  to  the-  condition  of  his 
statutory  title,  then  propose  and  then  act  either 
in  submission  to  the  power  which  Mr.  Stanton 
had  over  him,  or  did  newish  to  have  the  ques- 
tion of  tbe  statutory  title  determined  at  law  7 
It  is  enough  to  say  that  he  did  not  do  anything 
in  the  way  of  force;  that  he  expected  in  ad- 
vance, as  appears  by  bis  statements  to  General 
Sherman,  that  Mr.  Stanton  would  yield  the 
office.  Why  should  Mr.  Stanton  not  yield  it? 
The  grounds  on  which  he  had  put  himself  in 
August  were  that  his  duty  required  him  to  hold 
the  office  until  Congress  met;  that  is,  to  bold 
it  so  tliat  the  presidential  appointment  could 
not  take  effect  without  your  concurrence.  Con- 
gress had  met  and  was  in  session,  and  this 
"public  duty"  of  Mr.  Stanton,  on  his  own 
statement,  had  expired.  Mr.  Stanton  had  told 
bim  tbe  act  was  unconstitutional  and  had  aided 
in  writing  the  message  tliat  so  disclosed  the 
presidential  opinion  to  you. 

He  bad  concurred  in  the  opinion  that  be  was 
not  within  the  act.  His  retirement  on  this 
order  would  be  in  submission  to  these  views, 
if  not  in  submission  to  tbe  views  Senators  here 
bad  espressed  that  no  man  could  be  imagined 
who  would  refuse  to  give  up  office  in  the  Cab- 
inet when  desired  by  the  President ;  but  if  that 
predicament  was  excusable  while  this  Senate 
was  not  in  session  to  prevent  a  bad  appoint- 
ment, if  that  was  feared,  how  could  it  be  a 
reason  when  this  Senate  was  in  session?  Mr. 
Stanton  having  stated  to  General  Thomas  on 
tbe  first  presentation  of  bis  credential  that  he 
wanted  to  know  whether  he  desired  liim  to 
vacate  at  once  or  would  give  him  time  to  re- 
e  bis  private  papers,  and  that  having  been 


reported 
gatded  it  e 
Cabinet,  ai 
evidence, 
is  charged 
the  21st  and 


the  Presidenl 
all  settled,  and  so  informed  his 
on  have  permitted  to  be  given  in 
.iVer  that,  after  tbe  21st,  what  act 
this  article'?  Up  to  and  through 
of  removal 


Sto  Mr.  Stanton,  and  the  repose  of 
nt  upon  that  posture  in  which  Mr. 
Stonton  left  it,  what  was  done  by  tbe  Presi- 


dent about  that  office?  Nothing  whatever. 
There  was  a  desire,  an  effort  to  seize  upon  a 
movement  made  by  Mr.  Stanton,  based  upon 
an  affidavit,  not  that  he  had  removed  from 
office,  but  sworn  to  on  tbe  21st,  and  again  on 
theearly  morning  of  the  22d  that  he  was  still  in 
the  office  and  held  it  against  General  Thomas, 
and  instantly  the  President  said,  "Very  well. 

It  might  have  gone  into  court  on  the  trial  of 
an  indictment  against  Thomas ;  but  a  speedier 
method  was  arrived  at  in  tbe  consultations  of 
tbe  President  with  hia  counsel,  to  have  a  haJieas 
corpus  carried  forward  before  the  Supreme 
Court,  and  jump  at  that.  Then  Mr.  Chief  Jus- 
tice Gartter,  who,  I  take  it,  all  who  know  him 
understaind  to  be  one  who  sees  as  far  into  a 
millstone  as  most  people,  put  that  cause  out 
of  his  court  by  its  own  weight  and  the  habeax 
corp'us  fell  with  it.  That  is  all  that  is  proved 
and  all  that  is  done.  I  submit  to  you,  there- 
fore, that  the  case  of  a  resistance  or  violation 
of  law  does  not  at  all  arise.  We  do  not  even 
get  to  the  position  of  whether  a  formal  and 
peaceable  violation  for  tbe  purpose  of  raising 
the  question  before  the  Supreme  Court  was 
allowable.  A  revocation  of  the  presidential 
title  of  Stanton  was  allowable ;  a  resistance  of 
tbe  statutory  title  was  not  attempted ;  and  the 
matter  stood  precisely  as  it  would  stand  if  a 
person  was  in  the  habit  of  cutting  wood  on 
your  lot,  and  claimed  a  title  to  it,  and  meant 
to  have  a  right  to  cut  wood  there,  and  before 
you  went  to  law  with  him  to  determine  the 
right  in  an  action  of  trespass  you  were  careful 
to  withdraw  a  license  terminable  at  will  which 
yon  had  given  bim  and  under  which  he  was 
cutting  wood.  Withdraw  your. bcense  before 
you  bring  your  action  of  trespass  or  yon  will 
be  beaten  in  it.  Withdraw  your  license,  and 
tben  he  cuts  upon  his  claim  of  right,  and  your 
action  of  trespass  has  its  course  and  determines 
title.     That  was  the  situation. 

All  that  is  said  about  the  right  to  violate' 
unconstitutional  laws  never  can  have  the  foot- 
ing for  consideration,  where  all  that  is  donebj 
anybody  is  to  put  upon  paper  the  case  out  of 
which,  as  an  instance,  tEejudgment  of  a  court 
can  be  called  for  as  to  a  violation  or  no  viola- 
tion. If  there  mustbean  intervention  offeree, 
then  a  law  may  be  said  to  be  violated  and  an 
offender  must  suffer,  accordingly  as  it  shall  , 

S'ove  to  be  constitutional  or  unconstitutional. 
ut  where  there  is  a  Constitution  as  the  pre- 
dominant law,  the  statute  as  an  inferior  law, 
and  an  executive  mandate  is  issued  by  Che 
President  in  pursuance  of  either  one  law  or  (he 
other,  according  to  which  is  in  force,  for  they 
both  cannot  he,  we  suppose,  then,  ho  coijimi^ 
no  violation  of  tbe  law  in  thus  presenting  for 
consideration  and  determination  the  case. 

We  must,  then,  come  either  to  intent,  pur- 
pose, motive,  some  Ibrce  prepared,  meditated, 
threatened,  or  applied,  or  some  evil  invasion 
of  the  actual  working  of  the  department  of  the 
Government  in  order  to  give  substance  to  this 
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ftllegatioD  of  fiiult.  No  such'  fact,  no  sucll 
intent,  no  eucli  purpose  is  shown.  We  are 
pteTeoted  from  snowing  the  attendant  views, 
information,  and  purpose  tipon  which  the  Pres- 
ident proceeded;  and  if  go,  it  must  be  upon 
the  ground  that  Tiews,  intent,  and  purpose  do 
not  qualify  the  act.  Very  well,  then,  carry  it 
ilirough  so  ;  let  the  Managers  be  held  to  the 
narrowness  of  their  changes  when  they  ask  for 
judgment  as  they  are  when  they  exclude  tes- 
timony, and  let  it  be  determined  upon  their 
reasoning  on  an  article  framed  upon  this  plan, 
"that  the  President  of  the  Uni_ted_  Slates, 
well  knowing  the  act  to  be  unconstitutional,  as 
in  fact  it  is,  undertook  to  make  an  appointment 
contrary  to  its  provisions  and  conformable 
to  the  Constitution  of  the  United  States,  with 
the  intent  that  the  Constitution  of  the  United 
States  should  prevail  in  regard  to  the  office  in 
overthrow  of  the  authority  of  the  act  of  Con- 
gress, and  thereupon  and  thereby,  with  an  in- 
tent against  which  there  can  be  no  presump- 
tion, for  he  is  presumed  to  have  intended  to  do 
what  he  did  do,  we  ask  that  for  that  purpose 
of  obeying  the  Constitution  rather  than  an  in- 
valid law  he  should  be  removed  from  office  I" 
And  this  absurdity  is  no  greater  than — for  it 
is  but  a  statement  of— the  propositions  of  law 
and  of  fact  to  which  the  honorable  Managers 
have  reduced  themselves  in  their  theories  of 
this  cause,  which  exclude  all  evidence  of  in- 
tent or  purpose  and  of  effect  and  conduct,  and 
take  hold  upon  mere  personal  infraction  of  a 
statute  of  the  XJniied  States,  granting,  for  the 
purpose  of  argument,  that  it  may  be  unconsti' 
tutionai,  and  insisting  that,  under  your  jndg- 
ments,  it  shall  not  makeany  difference  whether 
it  is  unconstitutional  or  not.  If  that  be  so, 
then  we  have  a  right  to  claim  that  it  is  uncon- 
stitutional foe  the  pnrposei  of  your  judgment ; 
and  they  agree  that  if  you  cannot  so  treat  it 
and  find  us  guilty,  then  it  would  be  against  the 
first  principles  of  justice  to  punish  us  for  an 
erroneous  or  mistaken  opinion  concerning  con- 
stitutionality. 

J  Now,  the  review  of  the  evidence  I  do  not 
purpose  to  weary  you  with.  It  ail  lies  within 
the  grasp  of  a  handful  on  either  side  and  it  will 
astonish  you,  if  you  have  not  already  perused 
the  record,  how  much  of  it  depends  upon  the 
arguments  or  the  debates  of  counsel,  how  little 
upon  what  isincloded  in  thetestimony.  Already 
your  attention  has  been  turned  to  the  simplicity 
and  folly,  perhaps,  of  the  conduct  of  Generi 
Thomas;  already  your  attention  must  have 
fixed  itself  upon  the  fact  that  to  prove  this 
threatened  mup  d'Stat  to  overthrow  tJie  Gov- 
ernment of  the  United  States  and  control  the 
Treasury  and  the  War  Department  you  had  to 

fi  to  Delaware  to  prove  a  statement  by  Mr. 
arsner  that  twenty  days  afterward  Thomas 
said  he  would  kick  Stanton  out.  That  is  the 
fact ;  there  is  no  getting  over  it.  A  coup  d'etat 
in  Washington  on  the  !ilst  of  February,  medi- 
tated, prepared,  planned  by  military  force,  if 
proved  by  Karsuer,  brought  from  Delaware  t( 


say  that  on  the  9th  of  March,  in  the  Bast  Boom, 
General  Thomas  said  he  meant  to  kick  Stan- 
ton out.  That  phrase,  disrespectful  as  it  is, 
and  undouhtedly  intimating  force,  is  rather  of 
a  personal  than  of  a  national  act.  [Langhter.] 
I  submit  that  criticism  is  well  lounded.  i 
think  so.     It  comes  up  to  a  breach  of  the  peace, 

Srovided  it  has  been  perpetrateS.  [Laughter,  j 
ut  it  does  not  come  up  to  that  kind  of  pro- 
ceeding by  which  Louis  Napoleon  seized  the 
liherties  of  the  French  republic ;  and  we 
expected,  under  the  heats  under  which  this 
impeachment  was  found,  that  we  should  find 
something  of  that  kind.  The  Managers  do  not 
neglect  little  pieces  of  evidence,  as  is  shown 
by  their  production  of  Mr.  Karsnei;  and  if 
they  find  this  needle  in  ahay-stack  and  produce 
it  as  the  sharp  point  of  their  case,  there  is 
nothing  else,  there  is  no  bristling  of  bayonets 
underthehaymow,you  maybe  sure.  Are  there, 
then,  any  limits  or  discriminations  in  transac- 
tions of  State?  Are  there  publicprosecutions, 
public  dangers,  public  force,  public  menace? 
Undoubtedly  there  mi^ht  be,  and  undoubtedly 
many  who  voted  for  impeachment  supposed 
there  were ;  and  undoubtedly  the  people  of  the 
United  States,  when  thfiy  heard  there  had  been 
an  impeachment  TOl«d,  took  it  for  granted  there 
was  something  to  appear.  We  have  gone 
throneh  it  all.  There  is  no  defect  of  power  nor 
of  will.  Every  channel  of  the  public  informa- 
tion, even  the  newspapers,  seem  to  be  ardent  and 
eager  enough  to  aid  this  prosecution.  Every- 
body in  this  country,  all  the  people  of  the 
United  States,  are  interested.  They  love  their 
liberties;  they  love  their  Government ;  and  if 
anybody  knew  of  anything  that  would  bear  on 
that  question  of  force,  the  coup  d'  itat,  we  should 
have  heard  it.  We  must,  then,  submit,  with 
great  respect,  that  upon  this'evidence  and  upon 
mese  allegations  there  is  no  case  made  out  of 
evil  purpose,  of  large  design  of  any  kind,  and 
no  act  that  in  form  is  an  infraction  of  any  law. 
Now,  what  is  the  attitude  which  jou  must 


and  misdemeanor  by  reason  of  charges  made 
and  proved  in  that  article ;  guilty  of  what  the 
Constitution  means  as  sufficient  cause  for  re- 
moval of  a  President  firom  office  within  that 
article.  You  are  not  to  reach  over  from  one 
article  to  Another ;  you  are  to  say  guilty  or  not 
guilty  of  each  as  it  comes  along ;  and  you  are 
to  take  the  first  one  as  it  appears ;  you  are  to 
treat  it  as  within  the  premises  charged  and 
proved ;  you  are  to  treat  the  President  of  the 
United  States,  for  the  purpose  of  that  determina- 
tion, as  if  he  were  innocent  of  everything  else, 
of  good  politics  and  good  conduct ;  you  are  to 
deal  with  him  under  your  oath  to  administer 
impartial  justice  within  the  premises  of  accusa- 
tion and  proof  as  if  President  Lincoln  were 
chai^d  with  the  same  thing,  or  General  Grant, 
if  the  proposition  that  political  gratitude  is  a 
lively  sense  of  benefits  expected  leads  men's 
minds  forward  lather  thCm  backward  in  the  list 
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of  Prcsidetita ;  you  oro  to  treat  it  as  if  the 
tesponiieiit  were  innocent,  as  if  he  were  jour 
friend,  as  if  jou  agreed  io  public  eeotiment, 
ID  public  policy ',  and  nevertbeless  tbe  crime 
chtu'ged  and  proved  is  suck  as  that  you  will 
remove  Gleneriti  Wasbington  or  Preaident  Lin- 
coln for  tlie  8WBe  offense. 

I  am  not  to  1^  told  that  it  was  competent  for 
tJie  M»iiagere  to  prove  that  there  were  coup 
d'itata,  hidden  purposes  of  evil  to  the  State, 
llireatened  in  this  innocent  and  formal  act  ap' 
Borentlj.  Let  them  prove  it  and  then  let  u9 
disproTeit,  and  then  jadge  ue  within  the  com- 
poes  of  the  testimony  and  accordingtotbelaw 
governing  theee  considerations.  But  laskjon 
if  I  do  not  put  it  to  you  tnilj  that  within  the 
preDsifies  of  a  charge  and  proof  the  same  judg- 
ment must  go  agitinst  President  Lincoln  with 
bif  goodpoliticB,  and  General  Washington  with 
his  Bifoestic  character,  as  against  tbe  respond- 
eat? 

And  so,  as  you  go  along  from  tbe  first  to  the 
Beoood  article  will  you  remove  himforbaving 
made  Ka  error  about  the  repeal  or  non-reeeal 
«f  statutes  In  regard  to  appointmenta  to  office, 
if  you  can  findaiault?  I  cannot  see  any  faalt 
muer  any  of  the  forms  of  the  statutes.  If  the 
power  of  removal  of  Mr.  8taaton  nader  the 
lonner  practice  of  tbe  Government  and  unre- 
stricted by  this  civil-tenure  act  existed  it  ex- 
isted doling  the  session  ae  well  as  during  the 
ree«m.  If  that  were  debatable  and  disputa- 
ble the  prevuling  opinion  was  that  it  covered. 
Bud  the  practice  of  the  Government  shows  tbat 
itcoTored,  tbe  removal  during  the  sesaion-  At 
Bny  rate,  you  must  jud^e  of  this  aa  you  would 
have  judged  of  Mr.  Lincoln,  if  he  had  been 
charged  with  a  high  crime  in  ^pointing  Mr. 
Skinner  to  be  Postmaster  General  'nheu  there 
mts  Qot  any  autbbrity  under  the  appointment 
acts  of  the  United  States. 

And  this  brings  me  very  properly  to  consider, 
BE  I  shall  very  briefly,  in  woat  attitude  the 
President  stands  before  you  when  tbe  discus- 
aitm  of  vicious  politics  or  of  repugnant  poli- 
tics, whichever  may  be  right  or  wrong,  ia  re- 
moved from  the  case.  I  do  not  hesitate  to  say 
tihat  if.  you  separate  your  feelings  and  your 
conduct,  bis  feelings  and  his  conduct,  from  tbe 
«jgravBtioii8  of  politics  as  Khe^  have  been  bred 
since  bis  elevation  to  the  Presidency,  under  the 
peculiar  circamatances  whidi  placed  him  there, 
end  your  views  in  their  severity,  governed,  un- 
donl^edly,  by  the  grave  junerare  of  the  affairs 
of  the  country,  are  reduced  to  the  ordinary 
standard  and  style  of  estimate  tbM  should  pre- 
vail between  tbe  departments  of  this  Govern- 
ment, I  do  not  hesitate  to  say  that  upon  the 
impeachment  inveatigatioos  and  upon  the  im- 
peachment evidence  yon  leave  the  general 
standing  of  the  President  unimpaired  in  his 
conduct  and  cbBTacl«r  as  a  man  or  a^  a  magis- 
trate. Agree  that  his  policy  has  thwarted  and 
«mpc«ed  yonr  policy,  and  agree  that  yours  is 
the  ri^tfui  policy;  nevertheless,  within  the 
-C^i^tution  and  trttBin  his  right,  and  within 


his  principles  as  belonging  to  him  and  faiowa 
and  understood  when  lie  was  elevated  to  the 
office,  I  apprehend  that  no  reasonable  mtta 
,._  n.  J  ..  ._  Ljg  heart  to  say  that  evil  haafeeea 
him  here.  And  b 
induct  toward  and  fo 
try  that  upto  this  period  of  division  commends 
itself  not  only  to  yonr  but  to  tbe  approval 
and  applause  of  his  countrymen?  I  do  uol 
insist  upon  this  topic;  but  I  ask  yon  to  agree 
with  me  in  this:  that  bis  personal  traits  of 
character  and  the  circumstances  of  his  caroer 
have  made  him  in  opinion  what  he  is:  without 
learning,  as  it  is  said  by  his  biographers,  never 
having  enjoyed  a  day's  schooling  in  his  life, 
devoted  always  to  such  energetic  pursuits  in 
the  service  of  tbe  State  as  commended  him  te 
the  favor  of  his  feilow' citizens  and  raised  him 
step  by  step  through  all  tlie  gradations  of  the 

Eublic  service,  and  in  every  trial  of  fidelity  to 
is  origin  and  to  the  common  inleresW  proved 
faithful,  atru^ling  always  in  his  public  life 
against  the  aristocratic  influences  and  oppres- 
sions which  domineered  so  much  in  the  section 
of  country  from  which  he  came.  Hewasalways 
faithful  to  the  common  interest  of  the  common 
people,  and  carried  by  his  aid  and  efforts  as 
much  as  anyone  else  the  popular  measure  of 
the  homestead  act  agwnst  tbe  soutbern  policy 
and  the  aristocratic  purposes  of  the  governing 
interests  of  tbe  South. 

And  I  ask  you  to  notice  that,  bred  in  % 
school  of  Tennessee  Democratic  politics,  he 
had  always  learned  to  believe  thsit  the  Consti- 
tution must  and  ebould  be  preserved;  and  I 
ask  you  to  recognize  that  when  it  was  in  peril, 
and  all  men  south  of  a  certain  line  took  up 
arms  against  it,  and  all  men  north  ought  to 
have  taken  up  arms  in  politics  or  in  war  for 
it,  he  loved  the  country  and  the  Constitution 
more  than  he  loved  his  section  and  the  glorieB 
that  were  promised  by  the  evil  spirits  of  the 
rebellion.  I  ask  you  whether  he  was  oot  aB 
firm  in  Ms  devotion  to  the  Constitution  when 
he  said,  in  December,  1860: 

Mth'"'  " 

And  whether,  after  the  battle  of  Bull  Run, 
he  did  not  show  as  great  an  adhesion  to  the 
Constitution  when  he  said: 

"The  Cone titntioD— which  is  based  on  principles 
immulable.  and  upon  wliioh  rest  ttie  tlghla  of  men 
and  the  bopes  imd  expectntiuns  ofthoae  wbo  luvo 
freedom  throughout  the  civilised  world— mart  be 

He  is  no  rhetorician  and  no  theorist,  no 
sophist  and  no  philosopher.  The  Constitution 
is  to  him  tbe  only  political  hook  that  he  readfi. 
The  Constitution  is  to  kirn  the  only  great  au- 
thority which  he  obeys.  His  mind  may  not 
expand;  his  views  may  not  be  so  plastic  as 
those  of  many  of  his  countrymen;  he  may  not 
think  we  have  outlived  the  Constitution,  and  he 
may  not  he  able  to  embrace  the  Declaration  of 
Independence  as  superior  and  predominant  to 
it.    But  to  the  Conkitution  he  adheres.    Fw 
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it  Bfld  nnder  it  ke  has  wrved  the  State  from 
boyhood  up,  labored  for,  loved  it.  For  it  he 
hai  Blood  in  arms  against  the  frowns  of  a  Sen- 
ate; far  it  he  has  stood  in  arms  aeainst  the 
rebelliouB  forces  of  the  enemy;  and  to  it  he 
has  bowed  three  tines  o  daj  with  a  more  ihaa 


And  when  I  have  heard  drawn  from  the  past 
eases  of  impeachment  and  attempts  at  deposi- 
tion, and  five  hundred  years  have  beenspoiten 
of  as  furnishing  the  precedents  explored  by  the 
honorable  Managers,  I  have  thought  they  found 
no  case  where  one  was  impeached  for  obejing 
a  higher  duty  rather  than  a  written  law  regarded 
as  repugnant  to  it,and  yet,  femiliar  to  every 
ehildiothiscountry.aswellaa  to  every  scholar, 
a  precedent  much  older  eoiues  much  nearer  to 
this  expected  entanglement.  When  the  princes 
came  to  king  Darius  and  asked  that  a  law 
ahonld  he  made  that  "whosoever  shall  ask 
any  petition"  "for  thirty  days,  save  of  thee,  0 
king,  ho  shall  be  east  into  the  den  of  lions ; " 
ana  when  the  plea  was  made  that  "  the  law  of 
the  Medes  and  Persians  altereth  not,"  and  the 
minister  of  that  day,  the  great  head  and  man- 
ager of  the  affairs  of  the  empire,  was  found  still 
to  maintain  his  devotion  to  the  superior  law, 
which  made  an  infraction  of  the  lower  law, 
then  was  the  case  when  the  question  was 
whether  the  power  to  which  he  had  been  obe- 
dient was  adequate  to  his  protection  against 
the  power  that  he  had  disobeyed ;  and  now  the 
question  is  whether  the  Constitution  is  ade- 
quate to  the  protection  of  the  President  for  his 
obedience  to  it  against  a  law  that  the  princes 
have  nrdainedthatseeks  to  assert  itself  against 
it.  The  result  of  that  impeachment  we  all 
know,  and  the  wotection  of  the  higher  power 
was  not  withheld  from  the  obedient  servant. 

The  honorable  Manager,  [Mr.  Wiisou,!  in 
the  very  interesting  and  valuable  report  of  the 
minority  of  the  Judiciary  Committee,  enter- 
tains and  warns  the  House  of  the  fate  of  im- 
peachment as  turning  always  upon  those  who 
were  ready  with  its  ax  and  sword  to  destroy. 
Hetgiv^,  in  the  langu^e  of  Lord  Caeroarvon 
on  Lord  Danby's  trial,  a  history  of  the  whole 
force  of  them,  and  everybody  is  turned  against 
in  his  turn  that  draws  this  sword.  In  this 
older  ease  that  I  have  referred  to  you  may 
remember  in  the  brief  narrative  that  we  have 
a  history  of  the  sequel  of  the  impeachers : 

"  And  they  brought  those  men  whieli  hsfl  ncouaod 
Daniel,  and  they  cast  them  into  the  ieo  of  lions, 
thwn.  their  ohildren,  and  their  wlTes:  and  the  lions 

in  tiieuesuievertbeyoumeat  tbebuttamof  thodsn." 
This,  then.  Senators,  is  an  issue  not  of  po- 
litical but  of  personal  guilt  within  the  limits  of 
the  chaise  and  within  the  limits  of  the  proof. 
Whoever  decides  it  mnst  ao  decide,  and  must 
decide  upon  that  responsibility  which  belongs 
to  an  infliction  of  actual  and  real  punishment 
upon  the  respondent.  We  all  hold  one  or  the 
other  in  trust;  and  when  the  natural  life  is 
taken  be  who  framed  it  demands  "  Where  is 


thy  brother?"  and  when  under  our  frame  of 
Government,  whereby  the  creation  of  all  da- 
partments  proceeds  from  lie  people  which 
breathes  into  these  departments,  executive  and 
judicial,  the  breath  of  life,  whose  favor  is  yours 
as  well  as  the  President's  continuing  force  and 
strength,  asks  of  jou,  as  your  sentence  is  pro- 
mulgated, "  Where  is  thy  brother  in  this  Gor- 
ernment  whom  we  created  and  maintained 
alive?"  no  answer  can  be  given  that  will  sat- 
isfy them  or  will  satisfy  you,  unless  it  be  in 
txuth  and  In  fact  that  for  his  guiU  he  was  slajo 
by  the  sword  of  Constitution  upon  the  altar  of 
Justice.  If  that  be  the  answer  you  are  ao- 
quit;  he  is  condemned;  and  the  Constitution 
has  triumphed,  for  he  has  disobeyed  and  not 
obeyed  it,  and  yo«  have  obeyed  and  not  dis- 
obeyed it. 

Power  does  not  always  sway  and  swing  froM 
the  same  center.  I  have  se«n  great  changes 
and  great  evils  come  from  this  matter  of  un- 
constitutional laws  not  attended  to  as  uncoil' 
stitutionai,  hut  asserted,  and  prevailing,  too, 
against  the  Constitution,  UU  at  last  the  power 
of  tJie  Constitution  took  other  form  than  that 
of  peaceful,  judicial  determination  and  eiecu- 
tion.  i  will  put  some  instances  of  the  wicked- 
ness of  disobeying  unconstitutional  laws  and 
of  the  triumph  who  maintained  it  to  be  right 
and  proper. 

I  knew  a  case  where  the  State  of  Geor^ 
undertook  to  make  it  penal  for  a  Christian  mia- 
sionary  to  preach  the  gospel  to  the  Indians, 
and  I  knew  by  whoie  advice  the  missionary 
determined  that  he  would  preach  the  gospM 
and  not  obey  the  law  of  Oeorpa,  on  the  assur- 
ance that  the  Constitution  of  the  United  States 
would  hear  him  out  in  it ;  and  the  missionary, 
as  gentle  as  a  woman,  bnt  as  firm  as  every  free 
eitiKen  of  the  United  States  ought  to  be,  kept 
on  the  teaching  to  the  Cherokees. 

And  I  knew  the  great  leader  of  the  moral 
and  religious  seutiment  of  the  United  States, 
who,  representing  in  this  body,  and  hy  the  saoie 
name  and  of  the  blood  of  one  of  its  distin- 
guished Senators  now,  [Mr.  Fhbunohctsbs',] 
the  State  of  New  Jersey,  iried  hu^  to  save  hie 
country  from  the  degradation  of  the  oppression 
of  the  Indians  at  the  instanoe  of  the  baughMr 
planters  of  Georgia.  The  Supreme  Court  of 
the  United  States  held  the  law  unconstitutionid 
and  issued  its  mandate,  and  the  State  of  Ge(«- 
gia  laughed  at  it  and  kept  the  missionary  ia 
prison,  and  Chief  Justice  Marshall  and  Judge 
Story  and  their  colleagues  hang  their  heads  at 
the  want  of  power  in  the  Constitution  to  main- 
tain the  departments  of  iL  But  the  war  cams, 
and  as  from  the  clouds  from  Lookout  Mount- 


ter  and  the  grave  of  the  missionary  Woreester 
laaght  the  State  of  Georgia  what  comes  of  vio- 
lating the  Constitution  of  the  United  States- 
l  nave  seen  on  honored  citieen  of  the  State 
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n  behalf  of  its  colored  sea- 
men, seek  to  make  a  case  by  visiting  South 
Carolitia  to  extend  over  those  poor  and  feeble 
people  the  protection  of  the  Constitution  of 
the  United  States.  I  have  aeen  him  attended 
by  a  daughter  and  grandchild  of  a  signer  of 
the  Declaration  of  Independence  and  a  framer 
of  the  Constitution,  who  might  be  supposed  to 
have  a  right  to  ita  protection,  driven  by  the 
power  of  Charleston  and  the  power  of  South 
Carolina,  and  the  mob  and  the  gentlemen 
alike,  out  of  that  State  and  prevented  from 
making  a  case  to  take  to  the  Supreme  Court  to 
assert  the  protection  of  the  Constitution.  And 
I  have  lived  to  see  the  case  thus  made  up  de- 
termined that  if  the  Massachusetts  seamen,  for 
the  support  of  slavery,  could  not  have  a  caae 
made  up,  then  slavery  must  cease ;  and  I  have 
lived  to  see  a  great  captain  of  our  armies,  a 
general  of  the  name  and  blood  of  Sherman, 
BTreep  his  tempestuous  war  from  the  mountain 
to  the  sea,  and  ceturning  home  trample  the 
State  of  South  Carolina  beneath  the  tread  of 
his  soldiery ;  and  I  have  thought  that  the  Con- 
stitution of  the  United  States  had  some  pro- 
cesses stronger  than  civil  mandates  that  no 
resistance  could  meet.  I  do  not  think  the 
people  of  Massachusetts  suppose  that  efforts  to 
Bet  asideunconstitutional  laws  andtomakecases 
for  the  Supreme  Court  of  the  United  States, 
are  so  wicied  as  is  ui^ed  here  by  some  of  its 
representatives ;  and  1  believe  that  if  we  can- 
not be  taught  by  the  lessons  we  have  learned 
of  obedience  to  the  Constitution  in  peaceful 
methods  of  finding  out  its  meaning,  we  shail 
yet  need  to  receive  some  other  instruction  on 
the  subject. 

The  sti'ength  of  every  system  ia  in  its  weak- 
est part.  Alas  for  that  rule?  But  when  the 
weakest  part  breaks,  tbe  whole  is  broken. 
The  chain  lets  slip  the  ship  when  the  weak 
link  breaks,  and  the  ship  founders.  The  body 
&ils  when  the  weak  function  is  vitally  attacked ; 
and  so  with  everj  structure,  social  and  political, 
(he  weak  point  is  the  point  of  danger,  and  the 
weak  point  of  the  Constitution  isnow  before  you 
in  the  maintenance  of  the  coiirdination  of  the 
departments  of  the  Government,  and  if  one 
cannot  be  kept  from  devouring  another  then 
the  experimentof  our  ancestors  will  fail.  They 
attempted  to  interpose  justice.  If  that  fails, 
what  can  endure? 

We  have  come  all  at  once  to  the  great  ex- 
periences and  trials  of  a  full-grown  nation,  all 
of  which  we  thought  we  should  escape.  We 
never  dreamed  that  an  instructed  and  equal 

Siople,  with  freedom  in  every  form,  witn  a 
overnment  yielding  to  the  touch  of  popular 
will  so  readily,  ever  would  come  to  the  trials 
of  force  against  it.  We  never  thought  fliat 
what  other  s^tems  from  oppression  had  devel- 
oped— civil  war — wouid  be  our  fate  without  op- 
pression. We  never  thought  tliat  the  remedy 
to  get  rid  of  adespoticrnler  fixed  by  aConati. 
tution  against  the  will  ofthe  people,  would  ever 
bring  assassination  into  oar  political  experi- 


ence. We  never  thought  that  political  differ- 
ences under  an  elective  Presidency  would  bring 
in  array  the  departments  of  the  Government 
against  one  anotherto  anticipate  by  ten  months 
the  operation  of  the  regular  election.  And 
yet  we  take  them  all,  one  alter  another,  and 
we  take  them  because  we  have  grown  to  the 
foil  vigor  ofmanhood,  when  the  strong  passions 
and  interests  that  have  destroyed  other  nations, 
composed  of  human  nature  like  ourselves, 
have  overthrown  them.  But  we  have  met  by 
the  powers  of  the  Constitution  these  great 
dangers — prophesied  when  they  would  arise  as 
likely  to  be  our  doom — the  distractions  of  civil 
strife,  the  exhaustions  of-powerful  war,  the 
intervention  of  the  regularity  of  power  through 
the  violence  of  assassmation.  We  could  sum- 
mon from  the  people  a  million  of  men  and 
inexhaustible  treasure  to  help  the  Constitution 
in  its  time  of  need.  Can  we  summon  now  re- 
sources enough  of  civil  prudence  and  of  restraint 
of  passion  to  carry  us  through  this  trial  so  that 
whatever  result  may  follow,  in  whatever  form, 
the  people  may  feel  that  the  Constitution  has 
received  no  wound?  To  this  court,  the  last  and 
best  resort  for  thie  determination,  it  is  to  be  lefi. 
And  Oh,  if  you  could  only  carry  yourselves 
back  to  the  spirit  and  the  purpose  and  the 
wisdom  and  tbe  courage  ofthe  framers  of  the 
Government,  how  safe  would  it  be  in  y 
hands !  How  safe  is  it  now  in  your  hands, 
you  who  have  entered  into  their  labors  will  see 
to  it  that  the  structure  of  your  work  comports 
in  durability  and  excellency  with  theirs.  In- 
deed, so  familiar  has  the  course  of  the  argu- 
ment made  us  with  the  names  of  the  men  of 
the  Convention  and  ofthe  First  Congress  thai 
I  could  sometimes  seem  to  think  that  the  pres- 
ence even  of  the  Chief  Justice  was  replaced 
by  the  serene  majesty  of  Washington,  and- thai 
from  Massachnsetts  we  bad  Adams  and  Ames, 
from  Connecticut  Sherman  and  Ellsworth,  from 
New  Jersey  Paterson  and  Boudinot,  and  from 
New  York  Hamilton  and  Benson,  and  that  they 
were  to  determine  this  case  for  us.  Act,  then, 
as  if  under  this  serene  and  majestic  presence 
your  deliberations  were  to  be  conducted  to  their 
close  and  the  Constitution  was  to  come  out  from 
the  watchful  solicitude  of  these  great  guard- 
ians of  it  as  if  from  their  own  judgment  in  this 
high  court  of  impeachment. 

Mr.  POMBROY.     I  move  that  the  Senate 
take  a  recess  for  fifteen 


Them 
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of  the  recess  the  Chief  Justice  resumed 
the  chair  and  called  the  Senate  to  order. 

Mr.  Stanberj  appeared  with  the  counsel  for 
the  respondent. 

Mr.  SHERMAN.  I  move  a  call  of  the 
Senate. 

The  motion  was  agreed  to ;  and  the  roll  of 
Senators  was  called. 

The  CHIEF  JUSTICE.  Forty  Senators 
have  answered  to  their  names.  Senators  will 
please  give  their  attention.  The  counsel  for 
the  President  will  proceed. 
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Hon.  HENRY  STANBERY,  on  behalf  of 
the  respondent,  addressed  tbe  Senate  as  fol- 

Mr.  CfliBP  JusriCB  AKD  Senators;  It  may 
seem  nn  net  of  indiscretion  almost  anouutine 
to  temerity  that  in  my  present  state  of  health  1 
should  attempt  the  great  labor  of  this  ca^e.  I 
feel  that  in  my  best  estate  I  conld  hardly  attain 
to  the  height  of  the  great  ai^ument,  Carefal 
friends  have  advised  me  against  it.  My  itatch- 
fiil  physician  has  yielded  a  half  relnctant  con- 
sent to  my  reqnest,  aecompaniei]  with  many  a 
caution  that  I  fear  I  shall  not  observe.  But, 
Senators,  an  irresistible  impulse  hurries  me 
forward.  The  flesh  indeed  is  weak ;  the  spirit 
is  willing.  Unseen  and  friendly  hands  seem  to 
support  me.  Voices  inaudible  to  all  others,  I 
hear,  or  seem  to  hear.  ■  They  whisper  words  of 
consolation,  of  hope,  of  confidence.  They  say, 
or  seem  to  say  to  me,  "  Feeble  champion  of  the 
right,  hold  not  back ;  remember  that  the  race 
is  not  always  to  the  swift  nor  the  battle  to  the 
strong ;  remember  in  a  just  cause  a  single  peb- 
ble from  the  brook  was  enough  in  the  sling  of 
the  young  shepherd." 

Senators,  in  all  our  history  as  a  people, 
never  before  have  the  three  great  departments 
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myself,  ottentimes  when  to  accomplish  the 
purposes  of  the  party  there  seemed  to  be  this 
way  and  no  other  way  have  we  beard  this  same 
advice  given,  "  This  is  thereioedj  to  follow;" 
but,  happily  for  ua,  sneh  bad  counsels  never 
heretofore  have  prevwied. 

This  undoubtedly  is  a  remedy  within  the 
contemplation  of  the  Constitution,  a  remedy  for 
a  great  mischief.  Our  wise  forefathers 
that  a  time  might  come,  an  emergency  n:  ^ 
happen  when  nothing  but  the  removal  of  the 
Chief  Magistrate  could  save  the  nation  ;  hi ' 
they  never  made  it  to  be  used  for  party  pui 
poses.  Has  the  time  come  now?  Has,  after 
the  lapse  of  eighty  years,  tbe  time  at  last  come 
when  this  extreme  remedy  of  the  Constitution 
must  be  applied?  If  bo,  all  just  men  will  say, 
amen.    But  if,  on  the  contrary,  bad  advice  has 


at  last  prev^led,  if  this  is  a  step  at  last  in  the 
interests  of  party,  carried  bj  the  bad  advice  of 
the  worst  men  of  tbe  party,  if  at  last  this  great 
and  august  tribunal  is  to  be  degraded  to  carry 
out  a  party  purpose,  Oh,  then,  there  remains  a 
day    f  et  'b  ti      f  y       n  that  partici- 
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Btltm  t  tpt  the  character  of 
1  k  t  t  as  it  develops 
r  th  gr  t  ttention  to  the 
f  my  I  d  friends,  the 
y  ^  alors,  that  you 
are  not  sitting  in  a  judicial  capacity,  that  all 
the  ordinary  forms  in  the  administration  of 
justice  are  laid  aside.  They  told  you  again 
and  again  there  was  no  right  of  challenge  here. 
What  if  there  was  not?  Ah,  does  not  your 
duty  then  become  the  more  solemn,  your  obliga- 
tion the  stronger  to  take  care  when  the  accused 
cannot  protect  himself  that  you  will  protect 
him  ?  With  the  greatest  care  and  perseverance 
they  strike  out  all  the  forms  that  pertains  to 
judicial  proceeding ;  they  say  they  do  not  be- 
long here.  What  if  the;?  do  not?  Whatisthat 
to  you,  Senators,  who  with  your  upraised  hands 
have  invoked  your  God  to  witness  that  you 
w  llimpartially  try  and  decide  this  case?  What 
these  forms  to  you?  Strike  them  all  out, 
d  deeper  and  deeper  that  oath  strikes  in. 
It  is  the  habit  of  the  advocate  to  magnify  his 
e ;  but  this  case  best  speaks  for  itself.  For 
th  first  time  in  our  political  existence,  the 
th  ee  great  departments  of  oar  Government  are 
b  oughtupon thescene together;  theHouseof 
R  presentativesas  theaccnsers;  the  President 
f  the  United  States  as  the  accused ;  the  judi- 
ry  department,  represented  by  its  head,'  in 
th  person  of  the  Chief  Justice;  andtheSenate 
f  the  United  States  as  tbe  tribunal  tfl  hearths 
cusation  and  the  defense,  and  to  render  the 
fi  al  judgment.  The  Constitution^  has  antici- 
p  ted  that  so  extreme  a  remedy  as'  this  might 
b  necessary,  even  in  the  case  of  the  highest 
fficer  of  the  Government.  It  was  seen  that  it 
w  s  a  dangerouspower  togive  one  department 
t  be  used  against  another  department.  Yet, 
t  was  anticipated  that  an  emergency  might  arise 
in  which  nothing  but  such  a  power  could  be 
effectual  to  preserve  the  Republic.  Happily 
for  the  eighty  years  of  our  political  existence 
which  have  passed  no  sucn   er  ' 

hitherto  arisen.     During  that  t 
itnessed  the  fiercest  contests  of 


partments  have  been  in  open  and  bitter  antag- 
onism. A  favorite  legislative  policy  has  more 
than  once  been  defeated  by  the  obstinate  and 
determined  resistance  of  the  President,  upon 
some  of  the  gravest  and  most  important  issues 
likely  to 


During  all  that  time  this  fearful  power  i  .  .  .  . 
the  hands  of  the  le^slatire  department,  and 
more  than  once  a  resort  to  it  has  been  advised 
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by  extreme  pnrtj  men  as  &  Sure  remedy  for 

Cty  puriwBca ;  but,  happily,  that  evil  bitjieirto 
1  not  come  upon  ua. 

What  uew  and  tinheard  of  conduct  by  a 
Presidcat  has  at  last  made  a  resort  to  this 
extreme  remedy  unaroidable  7  What  preai- 
dentiiil  acts  Iiave  happened  so  flagrant  that  all 
■  Jnst  men  of  all  parties  are  readj_  to  say  "the 
time  has  come  when  the  mischief  has  been 
committed;  the  evil  is  at  work  so  enormous 
sad  ao  pressing  that  in  the  last  year  of  his  term 
of  office  it  isDOtsafeto  awaitthe  coming  action 
of  the  people?"  If  such  a  case  has  happened, 
All  honorable  and  just  men  j)f  all  parties  will 
Bay  amen ;  but  if,  on  the  contrary,  it  should 
appear  that  this  fearful  power  has  at  last  been 
degraded  and  perverted  to  the  use  of  a  party ; 
if  It  appears  that  at  last  bad  advice,  often  before 
given  by  the  bad  men  of  party,  has  found  ac- 
ceptance, this  great  tribunal  of  justice,  now 
ifegarded  with  so  much  awe,  will  speedily  come 
to  be  considered  as  a  monstrous  sham.  If  it 
should  be  found  to  be  the  willing  instrument  to 
Sarry  Out  the  purposes  of  its  party,  then  there 
remtdnsforit  and  for  everyone  of  its  members 
Who  participates  in  the  great  wrong  a  day  of 
awful  retribution  sure  to  come  nor  long  to  be 
delayed.  But  I  will  not  anticipate  nor  speak 
farther  of  the  case  itself  until  its  true  features 
are  fully  developed. 


I  now  proceed  to  a  consideration  of  the 
articles  of  impeachment: 

They  are  eleven  in  ntiraber.  Nine  of  them 
charge  acts  which  are  alleged  to  amount  to  a 
high  misdemeanor  in  office.  The  other  two, 
namely,  the/our(A  and  mxth,  charge  acts  which 
are  alleged  to  amount  to  a  Aigh  ertme  in  o£ice. 
It  seems  to  be  taken  for  granted  that,  in  the 
phrase  used  in  the  Constitution,  "  other  high 
crimes  and  misdemeanors,"  the  term  high  is 
properly  applicable  as  well  to  misdemeanors  as 
to  crimes. 

The  acts  allegM  in  the  eleven  ardoles  as 
amounting  to  high  misdemeanors  or  high 
crimes  are  as  follows ; 

In  article  one.  the  issuing  of  lie  order  of 
Febmatj  21, 1868,  addressed  to  Stanton,  "  for 
the  removal '.'  of  Stanton  from  office,  with  in- 
tent to  violate  the  tenure- of- office  act  and  the 
'  Constitution  of  the  United  States,  and  to  re- 
move Stanton. 

In  article  two,  the  issuing  and  delivering  to 
Thomas  of  the  letter  of  authority  of  February 
21,  1B68,  addressed  to  Thomas,  with  intent  to 
violate  the  Constitution  of  the  United  States 
and  the  tenure- of- office  act. 

In  article  three,  the  appointing  of  Thomas 
bv  the  letter  addressed  to  him  of  the  21st  of 
Februar.v,  1868,  to  be  Secretaiy  of  War  ad  m 
terim,  with  intent  to  violate  the  Constitution 
of  the  United  States. 

In  article  four,  conspiring  with  Thomas  with 
intent,  by  intimidation  and  threats,  to  hinder 
S^too  from  holding  his  ofSce,  in  violation  ol 


the  Constitution  of  the  United  States  and  the 
conspiracy  act  of  July  31j  1861, 

In  article  five,  conspiring  with  Thomas  Co 
hinder  the  execution  of  the  tenure -of- office  act, 
and,  in  pursuance  of  the  conspiracy,  attempt- 
ing  to  prevent  Stanton  from  holding  his  office. 

In  article  six,  conspiring  with  Thomas  to 
seize  by  force  the  propertyof  the  United  States 
in  the  War  Department,  then  in  Stanton's  cus- 
tody, contrary  to  the  conspiracy  act  of  1S61, 
and  with  intent  to  violate  the  tenare-of  oHoe 

In  article  seven,  conspiring  with  Thomas 
with  intent  to  seize  the  property  of  the  United 
States  in  Stanton's  custody,  witVintent  to  vio- 
late the  tenure -of- office  act. 

In  article  eight,  issuing  and  delivering  to 
Thomas  the  letter  of  authority  of  February  21): 
1868,  with  intent  to  control  the  disbursementa 


to  the  tenure -of- office  act  and  the  Constitution 
of  the  United  States,  and  with  intent  to  vio- 
late the  tenure- of- office  act. 

In  arljcle  nine,  declaring  to  General  Emory 
that  the  second  section  of  the  Army  appropri- 
ation act  of  March  2,  1867,  providing  that 
orders  for  military  operations  issued  by  the 
President  or  Secretary  of  Wm  should  be  issued 
through  the  General  of  the  Army,  was  uncon- 
stitutional and  in  contravention  of  Emory's 
commission,  with  intent  to  induce  Emory  to 
obey  such  orders  as  the  President  might  give 
him  directly  and  not  through  the  General  of 
the  Array,  with  intent  to  enable  the  President 
to  prevent  the  execution  of  the  tenure- of- office 
act,  and  with  intent  to  prevent  Stanton  from 
holding  his  office. 

In  article  ten,  that,  with  iut«nt  to  bring  in 
disgrace  and  contempt  the  Congress  of  the 
United  States  and  the  several  branches  thereof, 
and  to  excite  the  odium  of  the  people  against 
Congress  and  the  laws  by  it  enacted,  he  made 
three  public  addresses,  one  at  the  Execntive 
Mansion  on  the  18th  of  August,  1866,  one  at 
Cleveland  on  the  3d  of  September,  1866,  and 
one  at  St.  Louis  on  the  8th  of  September,  18G6, 
which  speeches  are  alleged  to  be  peculiarly  itf 
decent  and  unbecoming  m  the  Chief  Magistrate 
of  the  United  States,  and  by  means  thereof  the 
President  brought  his  office  into  contempt, 
ridicule,  and  disgrace,  and  thereby  committed 
and  was  guilty  ofa  high  misdemeanor  in  office. 

In  irticle  eleven,  that,  by  the  same  speech 
made  on  the  I8th  of  August,  at  the  Executive 
Mansion,  he  did,  in  violation  of  the  Constitu- 
tion, attempt  to  prevent  the  execution  of  the 
tenure  of  office  act,  by  unlawfully  contriving 
means  to  prevent  Stanton  from  resuming  the 
office  gf  Secretary  for  the  Department  of  War, 
atter  the  refusal  of  the  Senate  to  concur  in  his 
suspension,  and  by  unlawfully  contriving  and 
attempting  to  contrive  means  to  prevent  the 
eseoution  of  the  act  making  appropriations 
for  the  support  of  the  Army,  passed  March  2, 
ISbT,  and  to  prevent  the  execution  of  the  aet 
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to  provide  for  the  more  efficient  g<rt>ernineKt  of 
the  rebel  States,  paaaed  Match  2,  1867. 

It  nill  be  seen  that  all  of  these  articles,  except 
the  tenth,  charse  violationB  either  of  the  Con- 
stitution of  theUnit«d  States,  of  the  tenure-of- 
otfice  act,  of  the  conspiracy  act  of  1861,  of  the 
militaiy  appropriation  act  of  18S7,  or  of  the 
reconstnictioD  act  of  Match  2, 1867.  The  tenth 
article,  which  is  founded  on  the  three  speeches 
of  the  President,  does  not  charge  a  -riolation 
either  of  the  Constitation  of  the  United  States 
or  of  anj  act  of  Congress.  Five  of  these  articles 
charge  a  Tiolation  of  the  Constitntion,  to  nit, 
articles  one,  two,  three,  four,  and  eight.  Seven 
of  the  articles  charge  violations  of  the  tennre- 
of-office  act,  to  wit,  articles  one,  two,  five,  sii, 
Bev«n,  eight,  nine,  and  eleven.  Two  of  the 
articles  charge  a  violation  of  the  conspiracy. 
act  of  1861,  to  wit,  articles  four  and  six.    Two 

eleven.  One  only  chai^ea  a  violation  of  the 
/econstmction  act  of  March  3,  1867,  and  that 
is  article  eleven. 

We  see,  then,  that  four  statntea  of  tte  Uni- 
ted States  are  alleged  to  have  been  violated. 
Three  of  these  _provide  for  penalties  for  their 
vialaiion,  that  is  to  say,  tbe  tenure-of-oiSce 
act,  the  conspiracy  act  of  1861,  and  the  mili- 
tary ^iproprialion  act  of  March  2,  1867.  The 
violaf«)n!  of  the  ten  urcr  of- office  act  is  declared 
hj  the  act  itself  to  be  a  "  high  misdemeanor." 
The  violation  of  the  conspiracy  act  is  declared 
(o  be  "a  high  crime."  The  violation  of  the 
second  section  of  the  military  appropriation 
act  is  declared  to  be  simply  "a  misdemeanor 

It  will  he  observed  that  the  first  eight  arti- 
cks  all  relate  to  the  War  Department,  and  to 
that  alone.  Article  one  sets  out  an  attempted 
removal  of  the  head  of  that  Department.  Three 
others  relate  to  the  adinterim  appointment  of 
Thomas  to  be  acting  Secretary  of  that  Depart- 
ment. The  four  others  relate  to  conspiracies 
to  prevent  Stanton  from  holding  hia  office  as 
S^retary  for  the  Department  of  War,  or  to 
eeize  the  public  property  in  that  Department, 
or  to  control  the  disbursements  of  moneys  ap- 
propriated for  the  services  of  that  Department. 

^ow,  first  of  all,  it  must  not  escape  notice 
that  these^  articles  are  founded  upon  the  ex- 
press averment  that  from  the  moment  of  his 
reinstatement  on  the  non-conenrrence  of  the 
Senate  Mr.  Stanton  became  the  lawful  Secre- 
taiy  for  that  Department;  that,  upon  such 
order  of  the  Senate,  he  at  once  entered  into 
possession  of  the  War  Department  and  into 
the  lawful  exercise  of  its  duties  as  Secretary, 
and  that  up  to  the  date  of  the  articles  of  im- 
peachment that  lawful  right  and  actual  posses- 
sion had  remained  undisturbed;  that  all  the 
acts  charged  in  these  eight  articles  were  com- 
mitted during  that  time;  that,  notwithstand- 
ing these  acts,  Stanton  remains  lawfully  and 
actually  in  possession ;  and  that  the  office  has 
been  at  no  time  vacant. 


We  see,  then,  that,  according  to  the  CBM 
made  in  these  eight  articles,  the  President  did 
not  succeed  in  gettingMr.  Stanton  out  of  office 
or  of  putting  General  Thomas  in,  either  in  law 
or  in  fact.  We  see,  according  to  these;  arti- 
cles, that  the  President  did  not  succeed,  either 
by  force  or  otherwise,  in  preventing  Mr.  Stan- 
ton from  holdine  his  office  or  in  gettingposaes- 
sion  of  the  public  property  in  that  Department 
or  in  controlling  the  disbursements  of  public 
money  appropriated  for  the  use  of  that  Depart- 
ment. Tnere  baa  been,  according  to  the  vei^ 
case  made  in  these  articles,  no  public  mischiei 
The  lawful  officer  has  not  been  disturbed;  ths 
lawful  custody  of  the  public  property  and  pub- 
lic money  of  the  Department  nas  not  been 
changed.  No  injury  has  been  done  either  M 
the  public  service  or  the  pablio  officer.  Theie 
has  been  no  removal  of  Mr.  Stanton — only  m 
abortive  attempt  at  removal.  There  has  be%a 
no  acting  Secretary  put  in  an  office  vacant  l^ 
death,  resignation,  or  disabililjf — pat  therff 
during  the  time  of  such  actual  vacancy  Of 
temporary  absence.  All  the  time  the  Secretai^ 
himself  has  been  there  in  the  actual  perfwia^ 
ance  of  his  duties.  No  ad  interim  officer  has,  id 
law  or  fact,  been  constituted,  for  in  law  or  feet 
there  has  been  no  interim  as  to  the  Secretary 
himself.  There  has  been  no  moment  of  time 
in  which  there  could  be  an  aetigg  SecretairtH' 
an  ad  interim  Secretary,  either  in  law  or  feet, 
for  it  is  impossible  to  conceive  of  an  ad  interim 
Seerctiuy  of  War  when  there  is  no  interim, 
thatiSjWhenthe  lawful  Secretary  is  in  his  place 
and  in  the  actual  discharge  of  his  dnties. 

Mark  it,  then,  Senators,  that  the  acts  charged 
as  highcrimesand  misdemeanors  in  these  eight 
articles,  in  respect  to  putting  Mr.  Stanton  out 
and  General  Iliomas  in,  are  things  attempted 
and  rat  things  accomplished.  It  is  the  attempt, 
and  the  unlawful  mtent  with  which  it  was 
formed,  that  the  President  is  to  be  held  re- 
sponsible for.  So  that  it  comes  to  be  a  quea- 
tjon  of  vital  consequence  in  reference  to  this 
part  of  the  case  whether  the  high  crimes  tioS 
misdemeanors  provided  for  in  the  tennre-of- 
office  act  and  in  the  second  section  of  the  mil- 
itary appropriation  act  purport  to  punish  not 
only  the  commission  of  the  acts,  butto  punidi' 
as  well  the  abortive  attempt  to  commit  them. 

I  limit  myself  in  what  has  been  said  to  the 
fourarticles  touching  the  removal  of  Mr.  Stan- 
ton and  the  appointment  of  General  ThomMr 
As  to  the  fonr  conspiracy  articles,  Ibwe  can  be 
no  question  that  the  actual  accotDpliebment  of 
the  thing  intended  is  not  made  necessary  to 
constitute  the  offense ;  for  the  statute  against 
conspiracies  expressly  provides  for  thejpnnish- 
ment  of  the  unlawful  intent,  the  nnlawfiil  con- 
spiracy itself,  without  reference  to  any  fiirther 
act  done  in  pursuance  of  it,  or  to  the  partial 
or  complete  accomplishment  of  the  niuawtiil 
design.  But,  contrariwise,  the  other  two  acta 
do  not  punish  the  intent  alone,  but  onlv  the 
commission  of  the  thing  intended;  and  the 
offense  provided  for  in  these  two  acts,  while 
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it  requires  tbe  unlawful  intent  to  be  a  part  of 
the  crime,  reqaires  sonietbing  else  to  supple- 
ment it,  and  that  ia  the  actual  commission  of 
the  thing  inteni^cd. 

And  here,  Senators,  before  I  proceed  to  con- 
(adet  these  articles  in  detail,  seems  to  me  the 
proper  lime  to  bring  your  attention  to  another 
consideration,  which  I  deem  of  very  ^reat 
moment.  What  is  the  subject-matter  which 
constitutes  these  hia;h  crimes  and  misdemean- 
ors? Under  what  legislation  does  it  happen 
that  the  President  of  the  United  States  is 
brought  undei"  all  this  penal  liability?  What 
are  these  high  crimes  and  misdemeanors  ? 
Has  he  committed  treason  or  bribery?  Has 
he  been  guilty  of  peculation  or  oppression  in 
office?  Has  he  appropriated  the  public  funds 
or  the  public  property  unlawfully  to  his  own 
use  ?  Has  he  committed  any  crime  of  TJolence 
against  any  person,  public  ofHcer  or  private 
individual "/  Js  he  charged  with  any  act  which 
amounts  to  the  crimen  faisi  orwas  donecausa 
lucri?  Nothing  of  the  sort.  These  alleged 
high  crimes  aitd  misdemeanors  are  all  founded 
upon  mere  forma  of  executive  administration. 
For  the  violation,  they  say,  of  the  rules  laid 
down  by  the  legislative  department  to  regulate 
the  conduct  of  the  eiecutive  department  in 
the  manner  of  the  administratioD  of  eixecutive 
functions  belonging  to  that  department. 

The  regulations  so  made  purport  to  change 
what  theretofore  bad  been  the  established  rule 
and  order  of  administration.  Before  the  pas- 
sage of  the  second  section  of  the  military  ap- 
propriation act  the  President  of  the  United 
States,  as  Comtnander-in-Chief  of  the  Army 
and  head  of  the  executive  department,  issued 


tioii  of  the  order  or  through  any  intermediate 
channel  that  he  deemed  necessary  or  conve- 
nient. No  Euhordinate  had  a  right  to  super- 
vise his  order  before  it  was  sent  to  its  distitia- 
tion.  He  was  not  compelled  to  consult  his 
Secretary  of  War,  who  was  merely  his  agent, 
nor  Che  General  next  to  himself  in  rank  as  to 
that  important  thing,  the  subject-matter  of  his 
order,  or,  that  merely  formal  thing,  the  manner 
of  its  transmission.  But,  by  this  second  sec- 
tion, the  mere  matter  of  form  is  attempted  to 
,  be  changed,  Thegreat  power  of  the  President 
as  Commander-in-Chief  to  issae  orders  to  all 
his  military  subordinates  is  respected.  The  act 
tacitly  admits  that  over  these  great  powers 
Congress  has  no  authority.  The  substance  is 
not  touched,  but  only  the  form  is  provided  for; 
and  it  is  a  departure  from  this  mere  form  that 
is  to  make  the  President  guilty  of  a  high  crime 
and  misdemeanor. 

Then,  again,  as  to  the  tenure- of-office  act, 
that  also  purports  to  introduce  a  new  rule  in 
the  admin  is  IratioD  of  the  executive  powers. 
It  does  not  purport  to  take  away  the  President' s 
power  of  appointment  or  power  of  removal 
absolutely ;  but  it  purports  to  fix  the  mode  in 


which  he  shall  ei 


tofore  by  his  own  independent  action,  bat 
thereafter,  only  by  the  concurrence  of  the  Sen- 
ate. Itis  a  regulation  by  the  Legislature  of  the 
manner  in  which  an  executive  power  is  to  be 
performed. 

So,  too,  as  to  ad  interim  appointments,  it 
does  not  purport  to  take  away  that  power 
from  the  President;  it  only  attempts  to  regu- 
late the  execution  of  the  power  in  a  special 

Mr.  Burke,  on  the  impeachment  of  Warren 
Hastings,  speaking  of  the  crimes  for  which 
he  stood  impeachea,  uses  this  significant  lan- 
guage: 

"  They  werB  orimoa.  not  against /oj-»n,  but  oeainst 
those  eternal  laws  of  Jn^tios  which  are  ourinio  and 

nical  laneueee,  but  in  reatiiv.  in  lulialniice,  and  efFeat. 
^Uh  crimes  and  high  misdemeanora." 

Now,  Senators,  if  the  legislative  department 
had  a  constitutional  right  thus  to  regulate  the 
performance  of  executive  duties,  and  to  change 
the  mode  and  form  of  exercising  an  execu- 
tive power  which  had  been  followed  from  the 
beginning  of  the  Government  down  to  the  pres- 
ent day,  is  a  refusal  of  the  Executive  to  fol- 
low a  new  rule,  and,  notwithstanding  that,  to 
adhere  to  the  ancient  ways,  that  sort  of  high 
crime  and  misdemeanor  which  the  Constitution 
contemplates?  Is  it  just  ground  for  impeach- 
ment! Does  the  fact  that  such  an  act  is  called 
by  the  Legislature  a  high  crime  and  misde- 
meanor necessarily  make  it  such  &  high  crime 
and  misdemeanor  as  ia  contemplated  by  the 
Constitution?  If,  for  instance,  the  President 
should  send  a  military  order  to  the  Secretary 
of  War,  is  that  an  offense  worthy  of  impeach- 
ment? If  he  should  r(  "^ 
2l8t  of  February  and  n 
22d,  would  that  be  s 
meanor?  Now,  it  mui 
President  had  sent  the 
the  Senate  on  the  21st,  i 
place  of  Mr.  Stanton  removed,  and  had  not 
absolutely  ejected  Mr.  Stanton  from  office,  but 
had  left  him  to  await  the  action  of  the  Senate 
upon  the  nomination,  certainly  in  mere  matter 
of  form  there  would  have  been  no  violation  of 
this  tenure- of-office  act. 

Now,  what  did  he  do?  He  made  an  order 
for  the  removal  of  Mr.  Stanton  on  the  21st, 
but  did  not  ^ect  him  from  office,  and. sent  a 
nomination  of  Mr.  Bwing  to  the  Senate  on  the 
2'2d.  Is  it  possible  that  thereby  he  had  com- 
mitted an  act  that  amounted  to  a  high  crime 
and  misdemeanor,  and  deserved  removal  from 
office?  And  yet  that  is  just  what  the  Presi- 
dent has  done.  He  has  more  closely  followed 
the  mere  matter  of  form  prescribed  by  the 
tenure- of- office  act  than,  according  to  the 
learned  Manager  who  opened  this  prosecution, 
was  necessary.  For,  if  he  had  made  an  order 
of  removal,  and  at  once  had  sent  to  the  Senate 
his  reasons  for  mating  such  removal,  and  had 
stated  to  them  that  his  purpose  was  to  make 
this  removal  in  order  to  test  tiie  constitution- 
ality of  the  tenure- of- office  acl,  then,  says  the 
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L   impeachable  misde- 

!t  be  admitted  that  if  the 
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honorable  Manager,  "  Had  the  Senate  reee 

□  ham  age,  the  Bepresentatives  of  the  peo- 
ple Bi  ght  ever  have  deemed  it  necessarj  to 
mpea  h  th  President  for  such  an  act,  to  in- 
n  th  af  ty  of  the  country,  even  if  they  had 
den  d  the  accuracy  of  hia  legal  positions." 
fl  w  tl  n  can  it  be  deemed  necessary  to  im- 
p^  h  the  President  for  making  an  order  of 

in  al  one  day,  advising  the  Senate  of  it 
the  ..ame  day,  and  sending  the  nomination  of 
a  successor  tbe  next  day?  Waa  ever  a  matter 
more  purely  formal  than  this?  And  yet  this 
is  the  only  act.  Is  this,  in  the  words  of  Mr. 
Bnrke,  not  in  merely  ieehnieal  language,  "  but 
inreaiity,  in  substance,  and  effect,"  a  high 
crime  and  misdemeanor  within  the  ineaning  of 
the  ConstitnlJOQ  ? 

I  dislike  very  much  to  ask  favors,  but  if  it  be 
the  pleasure  of  the  Senate  to  adjourn,  I  shall 
detain  thorn  but  a  short  time  to-morrow,  and 
it  will  be  a  great  favor  to  me,  a  very  great 

Mr!  GRIMES.  ^  Mr.  Chief  Justice,  I  move 
that  the  Senate,  sitting  as  a  court  of  impeach- 

The  motion  was  agreed  to ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjourned.  

SATURBiY,  Ma}/  2,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
by  the  Sergeant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and  the 
counsel  for  the  respondent,  except  Mr.  Curtis, 
appeared  and  took  tbe  seats  assigned  to  them 
respectively. 

The  members  of  the  House  of  Representa- 
taves,  as  in  Committee  of  the  Whole,  preceded 
by  Mr.  E.  B.  WtaHBUBKE,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterday's  proceeding  of  the 
Senate,  sitting  for  the  trial  of  the  iinpeach- 

Tho  CHIEF  JUSTICE.  The  coansel  will 
proceed  with  the  argument.  Senators  will 
please  give* their  attention. 

Mr,  STANBBKY.  Mr.  Chief  Justice,  firat 
of  .ail,  Senators,  I  must  return  my  thanks  for 
tbe  very  great  kindneas  shown  me  yesterday. 
I  was  greatly  in  need  of  it.  I  am  greatly  ben- 
efited by  the  rest  it  has  afforded  me.  I  feel 
refreshed  and  better  prepared,  though  at  last 
bow  poorly,  for  the  work  that  yet  lies  before 
me.  Nevertheless  your  conrtesy  so  kindly,  so 
cheerfully  extended,  I  shall  not  soon  forget. 

And  now.  Senators,  before  I  enter  nponthia 
case  I  must  be  allowed  to  speak  in  advance 
my  deliberate  opinion  of  the  case  itself,  not  in 
the  way  of  rhodomontade,  not  that  I  hope  to 
carry  anything  hefore  a  body  like  thia  by  the  I 
C.  I.-49. 


mere  expression  of  confidence;  not  at  all; 
but  still  having  examined  this  case  from  begiu- 
ning  tu  end,  Iiaving  looked  through  it  in  all  its 
parts,  I  feel  ready  to  say  that  there  ia  not  only 
no  case,  but  no  shadow  of  a  case.  Oh  I  for  an 
hour  of  my  ancient  vigor  that  I  might  make 
this  declaration  good  ;  but  poorly  prepared  I 
hope  to  make  it  good  to  the  aatisfaction  of  the 
Senate  that  now  hear  me. 

The  first  clause  of  the  first  section  declares 
that  every  peraon  then  or  thereafter  holding 
any  civil  otfice  under  an  appointment  with  the 
advice  and  consent  of  the  Senate  and  due  quali- 
fication shall  hold  bis  office  until  a  successor 
shall  have  been  in  like  manner  appointed  and 
qualified. 

If  the  act  contained  no  other  provisions 
qualifying  this  general  clause,  then  it  would  be 

1.  That  it  would  apply  to  ail  civil  oEScera 
who  held  by  apnointruent  made  by  the  Presi- 
dent with  the  advice  of  the  Senate,  including 
judicial  officers  as  well  as  executive  officers. 
It  gives  all  of  them  the  same  right  to  hold,  and 
subjects  all  of  them  to  the  same  liability  to  be 
removed.  From  the  exercise  of  the  power  of 
suspension  by  theindependent  aetof  the  Pres- 
ident, made  applicable  to  any  officer  so  hold- 
ing, by  the  second  section,  judges  of  the  United 
States  are  expressly  excepted.  We  find  no 
such  exception,  express  or  implied,  as  to  the 
exercise  of  the  power  of  removal  declared  in 
the  first  section.  Judicial  officers,  as  well  as 
executive  ofiicera,  are  made  to  hold  by  the  same 
tenure.  They  hold  during  the  pleasure  of  the 
President  and  the  Senate,  and  cease  to  hold 
when  the  President  and  Senate  appoint  a  snc- 

2.  It  applies  equally  to  officers  whose  tenure 
of  office,  as  fixed  prior  to  the  act,  was  to  hold 
duringthepleasureof  thePresident,  asto  those 
who  were  to  hold  for  a  fixed  term  of  years,  or 
during  good  behavior. 

3.  It  purports  to  take  from  the  President  the 
power  to  remove  any  officer,  at  any  time,  for 
any  cause,  by  the  exercise  of  his  own  power 
alone.  But  it  leaves  him  a  power  of  removal 
with  the  concurrence  of  the  Senate.  In  this 
process  of  removal  the  separate  action  of  the 
President  and  tbe  Senate  ia  required.  The 
initiatory  act  must  come  from  the  President, 
and  from  him  alone.  It  is  upon  his  action  as 
taken  that  the  Senate  proceeds,  and  they  give 
or  withhold  their  consent  to  what  he  Aasdone, 
The  manner  in  which  the  President  may  exer- 
cise hia  part  of  the  process  is  merely  formal.  It 
may  be  simply  by  the  nomination  of  a  successor 
to  the  incumbent  or  the  officer  intended  to  be 
removed.  Then,  upon  tbe  confirmation  by  the 
"  — -te  of  such  nomination,  and  the  issuance 

commiasion  to  him,  the  removal  becomes 
complete.  Or  the  President  may  exercise  his 
part  of  the  process  by  issuing  an  order  of  re- 
moval, followed  b/a  nomiaation.  Nei^ertbe 
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order  for  removal  or  the  noroinfttion  works  it 
change  in  itself.  Both  are  necessarily  condi- 
tiooal  upon  the  Hubsequent  action  of  the  Sen- 
ate. So,  too,  the  order  of  removal,  the  nom- 
ination, and  the  confirmation  of  the  Senate  are 
not  final.  A  fiirther  act  remains  to  be  done 
before  the  appointment  of  the  Bucceseoris  com- 
plete, and  that  is  an  executive  act  exclusively — 
the  signing  of  the  commission  by  the  President. 
TTp  to  this  point  the  President  has  a  loeuspen- 
itentice;  for,  although  the  Senate  have  advised 
him  to  appoint  his  nominee,  the  Pri^sident  is 
not  hound  by  Iheir  advice,  bntmaj  defeat  all 
the  prior  action  by  Hllowing  the  incambent  to 

Thus  far  we  have  considered  the  first  clause 
of  ihe  first  section  of  the  act  withoat  reference 
to  the  contest.  Standing  alone  it  seems  to  have 
ft  universal  application  to  alt  civQ  officers,  and 
to  secure  all  of  them  wbo  hold  by  the  concur- 
rent action  of  the  President  and  the  Senate 
against  removal  otherwise  than  by  the  same 
concurrent  action  and  to  make  all  of  tbem  liable 
to  removal  by  that  concurrent  action. 

Are  there  exceptions  to  the  viniversality  of 
the  tenure  of  office  so  declared  ?     We  say  there 

1.  Exceptions  by  necessary implicaiion.  Ju- 
dicial ofiicers  of  the  United  States  come  within 
this  exception ;  for  their  tenure  of  office  is  fi^ed 
by  the  Constitution  itself.  They  cannot  be 
removed  either  by  the  President  alone  or  by 
the  President  and  Senate  conjointly.  They 
alone  hold  for  life  or  during  good  bohavior, 
subject  to  only  one  mode  of  removal,  and  that 
is  by  impeachment. 

2.  Exceptions  maiie  egH-tesiy  by  the  provis- 
ions of  tbe  act ;  which  make  it  manifest  that  it 
was  not  intended  for  all  civil  officers  of  the 
United  States.  First  of  all,  this  purpose  is 
indicated  by  the  ti^of  the  act.  It  is  entitled 
"An  act  regulating  the  tenure  of  certain  civil 
offices' ' — not  of  all  civil  offices.  Next,  wo 
find,  that  immediately  succeeding  the  first 
clause  which,  as  has  been  shown,  is  in  teems 
of  nniversal  application,  coinpre bending  "every 
person  holding  any  civil  office,"  the  purpose 
of  restraining  or  limiting  its  generality  is  ex- 
pressed in  these  words,  "except  as  herein 
otherwise  provided  for."    This  puts  ua  at  once 

,  upon  inquiry.  It  advises  us  that  all  persons 
and  all  officers  are  not  intended  to  be  embraced 
in  the  comprehensive  terms  used  in  the  first 
clause ;  that  some  persons  and  some  officers 
are  intended  to  be  excepted  and  to  be  "other- 
wise provided  for ;"  that  some  who  do  hold  by 
the  concurrent  action  of  tbe  President  and  the 
Senate  are  not  to  be  secured  against  removal 
by  any  other  process  tlian  the  same  concurrent 

What  ciaes  of  officers  embraced  by  the  gen- 
«ral  provisions  of  the  first  clause  are  made  to 
come  within  the  clause  of  exception  ?  The^ro- 
viso  which  immediately  follows  answers  the 
question.     It  is  in  these  words ; 

"Primdsd,  Thut  the  ^ecretiui^  of  State,  of  the 


Tre]ianry,  of  Wdt,  of  the  Xavy.  and  of  the  Interior, 
the  Postmaster  General,  sad  the  Attoroe;  Gencrul, 

the  term  i>f  the  Prest'lent  bj  whom  they  mey  have 

jest  to  removsl  by  and  with  the  advice  »ad  coueen' 

We  see  that  these  seven  heads  of  Department 
are  the  only  civil  officers  of  the  United  States 
which  are  especially  designated.  We  sec  a 
clear  purpose  to  make  some  special  provision 
as  to  thera.  Being  civil  officers  holding  by  the 
concurrent  appointment  of  the  President  and 
the  Senate,  they  would  have  been  embraced  by 
tbe  first  general  clause  of  the  section,  if  there 
Lad  been  no  exception  and  no  proviso.  The 
argument  on  the  other  side  is,  that,  notwith- 
standing tbe  declared  purpose  to  make  excep- 
tions, these  officers  are  not  made  exceptions; 
that  notwithstanding  there  is  a  proviso  as  to 
them,  in  which  express  provision  is  specially 
for  their  tenure  of  office,  we  must  still  look  to 
the  general  clause  to  find  their  tenure  of  office. 
It  is  a  settled  rule  of  constrnctioa  that  every 
word  of  a  statute  is  to  be  taken  into  account, 
and  ttiat  a  proviso  must  have  effect  as  much  as 
any  other  clause  of  the  statute. 

Upon  looking  into  this  proviso  we  find  Its 
purpose  to  be  the  fixing  a  tenure  of  office  for 
these  seven  officers.  And  how  is  that  tenure 
fixedT  Wefinditthiisdeolared:  someofthem 
are  given  a  tenure- of- office,  others  are  not. 
But  as  to  tbe  favored  class,  as  to  that  class  in- 
tended to  be  made  safe  and  most  secure,  even 
their  tenure  is  not  so  ample  and  permanent  as 
the  tenure  tiven  to  all  civil  officers  who,  prior 
to  the  act,  held  by  the  same  tenure  aa  them- 
selves. By  the  general  clause  all  civil  officers 
are  embraced  and  protected  from  executive 
removal,  including  as  well  those  who  hold  by 
no  other  tenure  than  "the  pleasure  of  the 
President."  This  tenure,  "  during  the  pleas- 
ure of  the  President,"  was  the  tenure  by  which 
all  'hese  Cabinet  officers  held  prior  to  the  pas- 
sage of  this  law.  Now,  for  the  first  time,  this 
proviso  fixed  another  and  safer  tenure  for  cer- 
tain Cabinet  officers,  not  for  all.  It  gave  to 
some  of  ihem  the  right  to  hold  during  the  term 
of  one  President  and  for  one  month  of  the 
term  of  the  succeeding  President;  but  it  did 
not  give  that  right  to  ail  of  them.  It  was  given 
only  to  a  favored  class,  and  the  new  tenure  so 
given  to  the  favored  class  was  not  so  favorable 
as  that  given  to  other  civil  officers  who  had 
theretofore  held  by  precisely  the  same  uncer- 
tain tenure,  that  is  to  say,  "the  pleasure  of  the 
President,"  for  these  other  civil  officers  wers 
not  limitjd  to  the  term  of  one.  President  and 
one  month  at^erwards,  but  their  tenure  was 
just  as  secure  from  "the  pleasure  of  the  Pres- 
ident," after  the  expiration  of  one  presidential 
term,  a:-. d  after  the  expiration  of  the  first  month 
of  the  succeeding  presidential  term,  as  it  was 

We  see,  then,  that  in  fixing  a  new  tenure 
of  office  for  Cabinet  officers,  the  tenure  given 
to  one  class  of  them,  and  that  the  most  favored. 


,  Google 


7T1 


was  not  aa  lavorable  as  that  given  to  othercivil 
officers  theretofore  holding  by  the  same  tenure 
with  themselves.  This  favored  class  were  not 
to  hold  one  moment  after  the  expiration  of 
the  month  of  the  second  presidential  term.  At 
that  punctual  time  the  right  of  th  P  'd  t 
to  select  his  Cabinet  would,  eve     a  h  m 

return  to  him.  If  they  were  to  m 
that,  it  wonld  be  that  it  was  hi  p 
keep  them  and  to  give  them  a  n  w  b 

hiG  choice  in  the  regular  mode  of     p        m 

£ut,  as  we  have  seen,  the  pro  ni  a 
distincLionbetweenCabinetaffice  add  d 
them  into  two  classes,  those  h  d  g  by  p 
pointment  of  the  President  for  the  time  bein^, 
and  those  not  appointed  by  him,  but  by  his 
predecessor,  and  noldingonly  by  his  sufferance 
or  pleasure.  If  ever  an  intent  was  manifest 
in  a  statute  it  is  clear  in  this  instance.  There 
is  a  division  into  two  classes,  a  tenure  of  office 
riven  to  one  class  and  withheld  from  the  other. 
Before  the  passage  of  this  act  ail  Cabinet 
offlceta  holding  under  any  President,  whether 
appointed  by  him  or  hia  predeceseor,  held  bj 
the  same  tenure,  "  the  pleasure  of  the  Presi- 
dent." This  proviso  laa.'k.ea  adiatinctioa  be- 
tween thera  never  made  before.     It  gives  one 

leaves  the  other  class  without  such  new  ten- 
ure. One  class  was  intended  to  be  protected, 
the  other  not. 

Now  comes  thequastion.  Upon  what  ground 
was  this  distinction  made?  Why  was  it  that  a 
better  title,  a  stronger  tenure  was  given  to  one 
claaa  than  to  the  other?  The  answer  is  given 
by  theproviso  itself.  The  officers  in  the  Cab- 
inet of  a  President,  who  were  nominated  by 
him,  who  were  appointed  by  him  with  the  con- 
currence of  the  Senate,  are  those  to  whom  this 
new  and  better  tenure  is  given.  They  are  offi- 
cers of  his  own  selection  ;  they  are  his  chosen 
agents.  He  has  once  recommended  thera  to 
the  Senate  as  fit  persons  for  the  public  trust, 
and  the;  have  obtained  theiroffice  through  his 
selection  and  choice.  The  theory  here  is,  that 
having  had  one  free  opportunity  of  choice, 
haViug  once  exercised  nis  right  of  selection, 
he  shall  be  bound  by  it.  He  shall  not  dlsmias 
his  own  selected  agent  upon  his  own  pleasure 
or  caprice.  He  is,  in  legal  language,  "  es- 
topped" by  the  selection  he  has  made,  and  ia 
made  incapable  by  hia  own  act  of  dissolving 
the  official  relation  which  he  haa  imposed  on 
himself.  Having  selected  his  Cabinet  ofScer, 
he  must  take  him  as  a  man  takes  his  chosen 
wife,  for  better  or  worse. 

But  as  to  such  Cabinet  officers  as  are  not  of 
aPresident's  selection;  as  to  those  who  have 
been  selected  by  a  former  President: 
those  wh 
those  he 

would  have  appointed, 
to  him  by  succession  and  not  by  his  own  act ; 
as  to  those  who  hold  merely  by  his  acquies- 
cence or  sufferance^ — (Aey  are  entitled  to  no 
&ivor,  aad  receive  noae.     They  itaiul  m  step- 


children in  his  political  family,  and  are  not 
placed  on  the  same  level  with  the  rightful  heirs 
entitled  to  the  inheritance. 

The  construction  claimed  by  the  Managers 

leads  to  this  inevitable   absurdity:   that  the 

lass  entitled  to  favor  are  cut  off  at  the  end  of 

he  month,  while  those  having  a  less  .merito- 

ous  title  remain  indefinitely.     What  was  in- 

nded  for  a  benefit  becomes  a  mischief,  and 

he  favored  class  are  worse  off  than  if  no  favor 

h  d  been  shown  thera.     Their  condition  waa 

tended  to  be  made  better  than  that  of  their 

lows,  and  haa  been  made  worse.  From  those 

titled  to  protection  it  ia  taken  away  to  be 

given  to  those  not  entitled. 

Now,  when  President  Johnson  waa  invested 
with  his  office,  he  found  Mr.  Stanton  holding 
the  office  of  Secretary  of  War.  He  had  been 
appointed  by  Mr.  Lincoln  duringhis  first  term, 
and  was  holding  in  the  second  monUi  of  Mr, 
Lincoln's  second  term  under  the  old  appoint- 
ment. Mr.  Stanton  was  neither  appointed  by 
Mr.  Lincoln  or  Mr.  Johnson  for  that  second 
term ;  so  that  we  are  relieved  from  all  question 
whether  the  fractional  term,  coanting  from  the 
accession  of  Mr.  Johnson,  is  to  be  called  the 
unexpired  term  of  Mr.  Lincoln,  or  the  propM' 
term  of  Mr.  Johnson,  and  whether,  if  fie  had 
been  appointed  or  reappointed  by  Mr.  Lincoln 
during  his  second  tenn,  he  might  not  have 
claimed  that  he  was  entitled,  as  against  Mr. 
Johnson,  to  hold  on  to  its  end.  Mr.  Stanton 
never  had  any  tenure  of  office  under  the 
tenure- of- office  act  for  ihe  current  presidential 
term,  never  having  been  appointed  for  that 
term  by  either  Mr.  Lincoln  or  Mr.  Johnson. 
He,  therefore,  does  not  come  within  the  cate- 
gory of  those  members  of  Mr.  Johnson's  Cab- 


At  the  dale  of  the  passage  of  the  tcnure-of- 
office  act,  the  Cabinet  of  Mr.  Johnson  was 
composed  as  follows:  the  Secretunes  of  State, 
of  the  Treasury,,  of  War,  andof  thcNa^r,  held 
by  appointment  of  Mr.  Lincoln  made  in  his  first 
term ;  the  Secretary  of  the  Interior,  the  Post- 
master General,  and  the  Attorney  General,  held 
by  the  appointment  of  Mr.  Johnson  made  dur- 
ing his  current  term.  There  was,  then,  aa  to 
the  entire  seven,  a  difference  as  to  the  manner 
and  time  of  their  appointment.  Four  had  been 
appointed  by  Mr.  Lmcoln,  and  the  other  three 
h;  Mr.  Johnson.  Allof  them  held  by  thesame 
tenure,  "the  pleasure  of  the  President."  All 
ofthem,wilhoutreference  to  constitutional  pro- 
visions, were,  by  existinglaws,  removable  by  the 
independent  action  of  &a  President..  The  acts 
of  Congress  creating  the  offices  of  Secrelariea 
of  State,  of  War,  and  of  the  Navy,  expressly 
recognize  the  executive  authority  to  remove 
them  at  pleasure.  The  acts  of  Congresa  cre- 
ating the  four  other  heads  of  Departments  place 
them  on  the  same  footing  as  to  tenureof  office. 
All  these  acts  remained,  in  this  particular,  in 
full  force,  This  tenure- of- office  act  introduces 
a  distinction  made  applicable  to  Cabinet  officers 
alone,  never  made  befora.     For  the  first  time 
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it  gives  to  those  appointed  by  the  President  for 
the  time  being  &  new  tenure.  It  secures  them 
from  removal  at  his  pleasure  alone.  It  repeals, 
&i  to  tiieiD,  the  existing  laws,  and  declares  that 
thej  shall  thereafter  be  entitled  to  hold  during 
the  remainder  of  the  term  of  the  President  by 
whom  they  were  appointed,  and  for  one  month 
of  the  succeeding  presidential  term,  exempt 
from  removal  by  the  sole  act  of  the  President, 
and  only  subject  to  removal  by  the  concurrent 
act  of  the  President  and  Senate., 

But  it  gives  them  no  right  to  hold  against  the 
pleasure  of  the  succeeding  President  one  mo- 
ment atter  the  expiration  of  that  punctual  time 
of  one  month.  When  that  time  has  arrived 
their  right  to  hold  ceases  and  their  offices 
become  vacant.  The  policy  here  declared  is 
unmistakable,  that  notwithstanding  anything 
to  the  central^ in  the  act,  every  Presidentshalt 
have  the  privilege  of  his  own  choice,  of  bis 
own  selection  of  the  members  of  his  Cabinet. 
The  right  of  selection  for  himself  is,  however, 
qnalifieii.  He  may  not,  as  theretofore,  enjoy 
this  right  throughout  his  term.  For  the  tirst 
month  be  must  take  the  Cabinet  of  his  prede- 
cessor, however  opposed  to  him  in  opinion  or 
obnoxious  to  him  personally.  Then,tj)0|  while 
the  right  is  given  to  him,  it  cannot  be  exer- 
cised but  once.  It  is  a  power  that  does  not 
survive,  but  expires  with  a  single  execution. 

How,  as  to  the  three  members  of  Mr.  John- 
son's Cabinet,  appointed  by  his  i. 
of  this  independent  power,  he  having, 
them,  once  exercised  the  power,  it  is 
them,  exhausted.  The  consequence  is  that 
these  three  officers  no  longer  remain  subject  to 
his  pleasure  alone.  They  are  entitled  to  hold 
in  defiance  of  his  wishes  throughout  the  re- 
mainder of  his  term,  because  they  are  his  own 
selected  officers  ;  but  they  are  not  entitled  to 
hold  during  the  whole  terra  of  his  successor, 
but  only  for  a  modicum  of  that  term,  just  be- 
cause they  were  not  selected  by  that  successor. 
So  much  for  these  three. 

Now,  as  to  the  other  four,  as  to  whom  Mr. 
Johnson  has  not  exercised  his  right  of  choice 
even  by  one  appointment.  May  they  hold  dur- 
ing the  residue  of  his  term  in  defiance  of  his 
wishes  ?  Do  they  come  within  that  clear  policy 
of  giving  to  every  President  one  opportunity  at 
least  to  exercisehisindependent  right  of  choice? 
Surely  not.  Then,  if,  as  to  thegi,  he  has  the 
right,  liow  can  he  exercise  it,  if,  as  in  the  case 
of  Mr.  Stanton,  the  Cabinet  officer  holds  on 
aft*r  he  has  been  requested  to  resign?  What 
mode  is  left  to  the  President  to  avail  himself 
of  his  own  independent  right  when  such  an 
officer  refuses  to  resign?  None  other  than  the 
process  of  removal;  for  he  cannot  putthe  man 
of  his  choice  in  until  he  has  put  the  other  out. 
So  that  the  independent  right  of  choice  cannot 
under  such  conditions  be  exercised  at  all  with- 
out the  correspondiTig  right  of  removal;  and 
th«  one  necessarily  implies  the  other. 

We  have  seen  that  the  tenure  of  office  fixed 
by  the  proviso  for  Cabinet  officers,  applieaooly 


to  those  members  of  Mr.  Johnson's  Cabinet 
appointed  by  himself.  It  therefore  does  not 
apply  to  Mr.  Stanton.  If  there  is  any  other 
clause  of  the  act  which  applies  to  Mr.  Stanton, 
it  must  be  the  first  general  clause,  and  if  that 
does  not  apply  to  him,  then  his  case  does  not 
come  within  the  purview  of  the  act  at  all,  but 
must  be  ruled  by  the  preexisting  laws,  which 
made  him  subject  at  all  times  to  the  pleasure 
of  the  President  and  to  the  exercise  of  his  in- 
dependent power  of  removal.  And  this  ispre- 
cisely  what  is  claimed  by  the  Managers.  They 
maintain  that,  although  the  j^ro!;:so  does  not 
give  Mr.  Stanton  a  new  tenure,  yet  the  first 
general  clause  does,  and  that  be  is  put  by  that 
clause  on  the  same  footing  of  all  other  civil 
officers  who,  at  the  date  of  the  act,  held  by  the 
concurrent  appointment  of  the  President  and 
Senate  by  no  other  tenure  than  "during  the 
pleasure  of  the  President." 

But  all  the  officers  intended  to  be  embraced 
by  that  first  clause,  who  held  by  that  tenure 
before,  are  declared  to  hold  by  a  new  tenure. 
Not  one  of  them  can  be  removed  by  the  Presi- 
dent alone.  Whether  appointed  by  the  Presi- 
dent for  the  time  being  or  by  his  predecessor, 
they  must  remain  in  defiance  of  the  President 
until  removed  by  the  concurrent  action  of  the 
President  and  the  Senate.  IneSeet,  sofarasthe 

Eower  of  the  President  is  concerned,  tke^  may 
old  for  life.  If  Mr.  Stanton  comes  within 
the  protection  of  that  clause,  if  his  tenure  of 
office  is  fixed  by  that  clause,  it  follows  inevit- 
ably that  Mr.  Johnson  cannot  r 
It  follows  as  inevitaTjly  that  no 
President  can  remove  him.  He  n 
Johnson's  successor  as  he  now 
Johnson.  He  may  say  to 
has  said  to  Mr.  Johnson,  .._.,._. 

deny  your  right  under  the  Constitution  and 
laws  of  the  United  States,  without  the 
and  consent  of  the  Senate."  If  the  si 
of  Mr.  Johnson  should  point  him  to  the-  pro- 
viso, and  at  the  end  of  the  month  require  nim 
to  leave,  his  answer,  according  to  the  Man- 
agers, would  run  thus:  "Tha.t  proviso  did  not 
fix  my  tenure  of  office.  It  did  not  apply  to 
me,  but  only  to  those  appointed  by  Mr.  John- 
son. They  inust  go  out  with  the  month  ;  I  do 
not.  My  tenure  is  fixed  by  the  first  clause, 
and  you  cannot  get  clear  of  me  without  the 
advice  and  consent  of  the  Senate." 


act,  then  we  maintain  that  no  such  removal  is 
charged  in  the  articles  or  made  out  in  the 

It  is  only  in  the  first  article  that  any  charge 
is  made  in  reference  to  Mr.  Stanton's  removal. 
That  article  nowhere  alleges  that  Mr.  Stanton 
has  been  removed,  either  in  law  or  in  fiict.  It 
does  allege  that  oa  the  21st  of  February  Stan- 
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ton  was  "  lawfully  entitled  to  hold  add  office 
of  Secretary  for  the  Department  of  War,"  and 
that  on  that  day  the  President  "did,  unlaw- 
fully and  in  violation  of  the  Constitation  and 
laws  of  the  United  States,  issue  an  order  in 
writing  for  the  removal  of  Edwin  M.  Stanton 
from  the  office  of  Secretary  for  the  Depart- 
ment of  War."  It  is  the  issuance  of  this  order 
for  a  removal  that  ia  made  the  graBO/men  of 
the  charge.  It  is  not  followed  by  any  allega- 
tion that  it  had  the  effect  to  work  a  removal, 
either  in  law  or  in  fact.  On  the  contrary,  in 
the  very  next  article,  which  is  founded  on  the 
order  to  Thomas,  which  purports  to  be  made 
after  the  order  for  the  removal  of  Stanton,  it 
is  alleged  that  Stanton  still  held  the  office  law- 
fully, and  that  notwithstanding  the  order  for 
removal  to  Stanton  and  the  order  to  Thomas 
to  act  as  Secretary,  Stanton  still  held  the  office, 
and  no  vacancy  was  created  or  existed.  This 
is  the  tenor  of  every  article,  that  Stanton 
never  has  been  removed,  in  law  or  in  fact;  that 
there  never  has  been  an  ouster,  either  in  law  or 
in  fact ;  that  there  never  has  been  at  no  time 
a  vacancy.  The  proof  shows  that  Stanton  re- 
mains in  poseeesion,  and  that  his  official  acts 
continue  to  be  recognized. 

Now,  if  the  order  jier  se  operated  a  removal 
in  law,  it  must  follow  that  the  order  waa  valid 
and  in  conformity  with  the  Constitution  and 
laws  of  the  United  States,  for  no  order  made 
contrary  thereto  could  take  effect  in  law.  If 
there  was  a  removal  in  law  the  executive  order 
which  accomplished  it  was  a  valid,  not  an  un- 
lawful act.  But  if  the  order  did  not  operate  a 
removal  per  se,  and  if  aremoval  in  fact,  though 
not  in  late,  might  be  held  sufficient  to  consti- 
tute an  offense,  and  if  it  were  alleged  and  were 
proved  that  under  the  illegal  order  an  actual 
ouatey  or  removal  waa  effected  by  force  or 
threats  the  answer  to  be  given  in  this  case  is 
conclusive.  No  ouster  in  fact,  no  actual  or 
physical  removal,  is  proved  or  so  much  as 
charged.  Mr.  Stanton  has  never  to  this  day 
been  put  out  of  actual  possession.  He  remains 
in  possession  as  fully  since  the  order  waa  made 
as  before,  and  still  holds  on. 
Now,  we  look  iu  vain  through  this  tennre- 
■  of-office  act  for  any  provision  forbidding  an 
attempt  to  cause  a  removal,  or  making  it  penal 
to  issue  ^n  order  for  such  a  purpose.  The 
sixth  section  is  the  only  one  on  the  snlyect  of 
removal,  and  that  provides: 

"That  Bvcrj"  rmoynr' "made"  "contrary  to  the 
hereby  declared  to  bo,  a  high  miadomcanor; 
and  is  made  punishable  by  fine  not  exceeding 
$10,000,  orbj  imprisonment  not  exceeding  five 
years,  or  both,  at  the  discretion  of  the  court. 

No  latitude  of  construction  can  torture  an 
attempt  to  make  a  removal  into  au  actual  re- 
moval, or  can  turn  an  abortive  effort  to  do  a 
given  thing  into  the  accomplished  fact.  Such 
a  latitude  of  construction  could  not  be  allowed 
where  the  rule  of  construction  is  least  re- 
stricted, and  least  of  all  in  a  penal  statate 


where  the  rule  of  C' 
slricted. 

It  seems  a  waste  of  words  to  argue  this 
point  farther.  There  is  a  total  failure  of  the 
case  upon  the  first  article  on  this  point,  if  we 
had  none  other.  And  yet  this  article  is  the 
head  and  front  of  the  entire  case.  Stnke  it 
out  and  all  that  remains  is  "leather  and  pru- 

But,  Senators,  if  you  should  be  of  opinion 
that  the  tenure- of- office  act  protected  Mr. 
Stanton,  and  that  the  attempt  to  remove  him 
was  equivalent  to  a  removal,  we  next  main- 

Mrsl,  That  the  President  had  a  right  to 
construe  the  law  for  himself,  and  if,  in  the 
exercise  of  that  right,  he  committed  an  error 
of  constructioD,  and  acted  under  that  error, 
he  is  not  to  be  held  responsible. 

Second,  If  he  had  so  construed  the  law  as 
to  be  of  opinion  that  Mr.  Stanton  was  intended 
to  be  protected  by  it  against  bis  power  of  re- 
moval, and  was  also  of  opinion  that  the  law 
in  that  respect  was  contrary  to  the  Constitu- 
tion, he  is  not  to  be  held  reponsible  if  he 
therein  committed  an  error. 

I  proceed  to  argue  these  points  in  the  order 
in  which  they  have  been  stated.  First,  then, 
is  the  President  responsible  for  an  official  act 
done  by  him  under  an  erroneons  construction 
of  an  act  of  Congress?  I  agree  that  ignorance 
or  misconception  of  the  law  does  not,  in  gen- 
eral, excuse  apartyfrom  civil  or  criminal  lia- 
bility for  an  act  contrary  to  law.  But  this  well- 
established  rule  hSs  exceptions  equally  well 
eslablished,  and  the  case  here  falls  within  one 
of  the  exceptions,  end  not  within  the  rule. 
Where  a  law  is  passed  which  concerns  the 
President  and  touches  his  official  duties  it  is 
not  only  his  right  but  his  duty  to  determine 
for  himself  what  is  the  true  construction  of  the 
law,  and  to  act,  or  refuse  to  act,  according  to 
that  determination,  whatever  it  may  be.  He 
is  an  executive  officer,  not  a  mere  ministerial 
officer.  He  ia  invested  with  a  discretion,  with 
the  right  to  form  a  judgment,  and  to  act  under 
his  judgment  so  formed,  however  erroneous. 
Ho  such  discretion  Is  allowed  to  a  ministerial 
officer.  Sis  business  is  not  to  construe  the 
law,  but  merely  to  perform  it,  and  he  acts  at 
his  peril  if  he  does  not  do  that  which  is  com- 
manded by  reason  of  an  erroneous  construc- 
tion, however  honestly  entertained. 

But,  as  I  have  said,  the  President  ia  not  a 
ministerial  officer.  His  funcdon  is  not  mere^ 
to  execute  laws,  but  to  construe  them  as  well. 
The  Constitution  makes  this  too  clear  for  ques- 
tion.    It  does  not,  it  is  true,  vest  him  with 


executive  power,  but,  nevertheless,  with  a  dis- 
cretion AS  to  the  mode  of  its  execution.  The 
Constitution  contemplates  that,  in  the  exercise 
of  that  executive  power,  he  may  be  involved 
in  doubt  and  perplexity  as  to  the  manner  of  its 
exerdse,  and,  therefore,  gives  him  the  priv- 
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ilege  of  resorting  to  hia  Cabinet  officers  for 
advice.  The  Constitution  binds  liim  by  an  oath 
not  only  faithfully  to  execute  bis  office,  not 
werely  to  carry  into  execution  laws  of  Con- 
gress, but  also,  to  fho  best  of  bis  ability,  to 
preserve,  protect,  and  defend  the  Constitution 
Itself.  This  great  truBt  implies  the  eiercise 
of  a  large  discretion. 

It  is  sufficient,  upon  this  point,  to  cite  a  late 
opinion  of  the  Supreme  Court  of  the  United 
Slates,  in  what  is  called  the  Mississippi  injunc- 
tion case,  decided  in  April,  1807,  Mr.  Chief 
Justice  Chase,  delivering  the  opinion  of  the 
court,  says : 

'■It  is  tuaumed  by  the  counsel  fpr  the  State  of 
Mlsslesippi  that  the  President,  in  the  execution  of 

th'inli,  "confounding  of  tha^erma'ni^iaterlaf'anl 

port.  A  ministBTiBl  duty,  tte  pe'rformanoe  of  which 
may.  in  proper  esses,  be  reqaired  of  a  head  of  a  De- 
partment by  judi  '  ■ 


proved  to  ei 


"Inei 


I  imposed  by  Ian." 


Uon.  There  was  no  room  for  the  exercise  of  jude- 
ment.  Tbalaw  required  the  perfonnaneeof  a  single, 
specific  act.  and  that  performance,  itwas  held,  might 
be  required  by  moiuJaniut.  Verydiferent  is  the  duty 
of  the  President  in  the  exercise  of  the  power  to  see 
that  the  lans  are  faithfully  executed,  and  among 
those  .laws  the  aeta  named  la  the  bill.  The  duty  thus 

terml.    It  la  purely  executive  ,and  political.    An 

the  Government  to  enjoin  the  performanoe  oCeuch 


__    ee.'    It  is  true 

that,  in  the  inatance  before  ua,  the  interpoBltion  of 
the  court  is  not  sought  to  enforce  aetioa  by  the  Exec- 
utive under  constitutional  laBialation,  but  to  re- 
strain such  action  under  legislation  alleged  to  be 

that  this  circnmstance  takes  the  ca»e  out  of  the 
general  priuoipie  which  forbids  indicia!  interference 
with  the  exercise  of  executive' discretian." 

When,  thetefore,  this  tenure-of- office  act 
came  to  be  considered  by  thePresident  in  refer- 
ence to  his  purpose  to  remove  Mt.  Stanton 
from  office,  he  had  a  right  and  it  was  his  duty 
to  decide  for  himself  whether  the  proposed  re- 
moval of  Mr.  Stanton  was  or  was  not  forbidden 
>  by  the  act.  As  yet  that  act  had  received  no 
construction  by  the  judicial  department,  nor 
had  the  President  any  authority  to  send  the  act 
to  the  Supreme  Court,  and  require  the  judg- 
ment of  that  court  npon  its  true  meaning.  The 
Constitution  gave  him  no  right  to  resort  to  the 
judges  for  advice.  He  could  not  settle  his 
doubts,  if  be  entertained  doubts,  by  asking  any 
other  opinions  than  those  of  the  heads  of 
Departments. 

But  the  President  was  not  even  required  to 
ask  the  advice  of  his  Cabinet,  tior  even  of  his 
Attorney  General,  to  which  officer  be  may  re- 
sort for  advice  as  a  head  of  Department  under 


t  to  be  held 


although  such  aids  are  given  to  him  by  the 
Constitution  in  forming  his  judgment  on  a  ques- 
tion of  Jaw,  is  not  bonnd  to  resort  to  them. 
He  may  do  so  out  of  abundant  caution,  but 
such  is  his  own  latitude  of  discretion  that  ho 
may  act  without  invoking  such  aid,  or  he  may 
reject  the  advice  when  asked  for  andgiven,  and 
lawfully  decide  for  himself,  though  perhaps  not 
so  wisely  or  cautiously. 

Besides  this  late  authoritative  exposition,  as 
to  the  discretionary  power  of  the  President, 
there  is  abundance  of  other  authority  entitled 
to  the  gravest  consideration,  which  might  be 
adduced  to  the  same  effect,  and  which  1  pro- 

Eose  to  introduce  upon  the  next  point,  which 
now  proceed  to  consider,  and  that  point  Js, 
that  if  the  President  had  so  construed  this  ten- 
ure-of office  act  as  to  be  satisfied  that  Mr.  Stan- 
ton came  within  its  provisions,  but  was  also  of 
opinion  that  the  law  in  that  respect  was  o 
traty  to  the  Constitution,  he  is  — *■  *"  ''"  '■ 
fesponaible  if  therein  he  comraiiten  an  error. 
The  case  in  that  aspect  stood  thus :  here  was 
an  act  of  Congress  which,  in  the  construction 
given  to  it  by  the  President,  forbade  the  re- 
moval of  Mr,  Staoton  from  the  War  Depart- 
ment. The  President,  in  the  exercise  of  his 
execntive  functions  and  of  his  duty  to  see  that 
the  laws  were  faithfully  executed,  came  to  the 
conclusion  that  in  the  execution  of  so  much 
of  this  executive  duty  as  bad  relation  to  the 
administration  of  the  War  Department,  it  was 
expedient  to  place  it  in  the  hands  of  another 
person.  His  relations  with  Mr.  Stanton  were 
such  that  he  felt  unwilling  any  longer  to  be  re- 
sponsible for  his  acta  in  me  administration  of 
that  Department,  or  to  trust  him  as  one  of  his 
eonfidentiai  advisers.  The  question  at  bnce 
arose  whether  this  right  of  removal  denied  tO 
him  by  this  law,  was  given  to  him  by  the  Con- 
stitution ;  or,  to  state  it  in  other  words,  whether 
this  law  was  in  this  respect  in  pursuance  of 
the  Constitution. 

upon  this 

__^ _-ly.  When 

ts  passage  and  had  been 
presented  to  him  for  his  approval,  his  opinion 
was  formed  that  it  was  in  violation  of  the  Con- 
stitution, He  refused  to  approve  it,  and  re- 
turned it  to  Congress  with  a  message  in  which 
this  opinion  was  distinctly  announced.  It 
passed,  notwithstanding,  by  a  constitutional 
majority  in  both  Houses.  No  one  doubts  that 
then,  at  least,  he  had  a  perfect  right  to  exercise 
a  discretion,  and  no  one  has  ever  yet  asserted 
that  an  error  in  an  opitiion  so  formed  involved 
him  in  any  liability. 

The  exercise  of  that  veto  power  exhausted 
all  his  means  of  resistance  to  what  he  deemed 
all  unconstitutional  act,  in  his  legislative  capa- 
city ;  and  so  far  as  the  law  provided  a  rule  of 


.  for  others  than  himself,  no  other  i 

resistance  were  left  to  him,     But  this  law 

I  directly  aimed  at  him  and  the  eK«teise  of 
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J  power  vested  in  him  by  the  Con- 
HLiiuiiuii.  When,  therefore,  he  came  a  second 
time  tiD  consider  it,  it  was  in  Ihi  diachorge  of 
an  executive  duty.  Had  he  then  no  discretton 
of  any  sort?  Was  he  bonnd  to  act  in  a jnerely 
ministerial  CBpacitj?  Having  once  finally  ex- 
ercised adiscretion  in  hia  legislative  capacity  to 
Srevent  the  paesage  of  the  law,  was  he  thereby 
eprived  of  his  discretion  in  his  esecutlve  capa- 
city when  he  was  called  npon  to  act  under  it? 
It  has  been  said,  that  a  law  passed  over  a 
President's  veto  by  a  in^ority  of  two  thirds, 
has  a  greater  sanction  than  a  law  passed  in  the 
ordinary  way  by  a  mere  njajocity.  I  know 
that  there  are  those  who,  while  they  admit 
that,  as  to  a  law  passed  in  the  ordinary  mode 
by  the  concurrent  acts  of  the  two  Houses  and 
the  President,  it  may  be  questioned  on  the 
score  of  unconstitotionality,  yet  maintain  that 
a  law  not  passed  b^  such  a  concurrence,  but 
by  the  separate  action  of  the  two  Houses  with- 
of  the  EtecuLive, 


.o  ordi' 


e  character 


s  the  President 


nary  legislation,  and  taki 
fundamentai  or  organic  enactment.  But  this 
isatnodern  heresy  unsustainedby  the  slightest 
reason  or  authority.  It  is.  at  last  but  a  legis- 
lative act.  It  stands  npon  an  equal  footing 
with  other  legislative  acts.  It  cannot  be  put 
upon  higher  ground  or  lower  ground.  No 
distinction  is  allowable  between  the  one  and 
the  other.  But,  if  it  were,  it  certainly  would 
seem  more  reasonable  that  such  a  law  passed 
by  one  coordinate  department,  would  stand  on 
lower  ground  than  a  law  passed  with  full  con- 
currence of  both  departmentB. 

The  question  then  —   ' 

invested  with  a  dis 
capacity?  In  the  CKercise  of  that  discretion 
may  he  compare  the  law  with  the  Constitution, 
and  if,  in  his  opinion,  the  law  vests  him  with 
a  power  not  granted  by  the  Constitution,  or 
deprives  him  of  a  power  which  the  Constitu- 
tion does  grant,  may  he  refuse  to  execute  the 
power  so  given,  or  proceed  to  execute  the 
power  so  taken  away?  We  have  already  cited 
a  late  decision  of  the  Supreme  Court  directly 
in  point.  That  presented  the  direct  question 
whether,  as  to  the  reconstruction  acts,  passed 
like  this  tenure- of- civil-office  act,  by  a  vote  of 
two  thirdj  in  each  House,  the  President  had, 
notwithstanding,  in  reference  to  those  laws,  an 
executive  discretion.  The  decision  maintains 
that  he  had. 

I  now  proceed  to  show  that  this  is  no  mod- 
ern doctrine.  The  authorities  which  I  shall 
cite  go  beyond  the  necessities  of  this  . 
Some  of  them  go  to  the  length  of  asserting  that 
,  this  executive  discretion  survives  even  after  the 
passageofthelawbythelegislativedepartment, 
it  has  been  construed  by  the  judicial  d6part- 
ment,  and  in  that  extreme  case,  leave  the  Pres- 
ident at  last  to  act  for  himself  in  opposition  to 
the  express  will  of  both  the  other  departments. 
I  will  Hrst  cite  some  opinionsupon  this  extreme 


Mr.  Jefferson  says : 

"  The  second  queBtioD.wlmthsr  the  Judges  are  in- 
jBted  with  esulusive  authority  to  decido  on  the 

ject  of  oonaideratioa  with  me  in  theeieroiBc  of  offl' 
"    ■  *  '    "       ianotawonl  in  the  Con- 

.. e  or  legislative  btmiohes.    Quol- 

tion«  of  property,  of  character,  and  ot  crime,  beiiii 
ascribed  to  thojudgcs.  tlirougrfa  a  definite  course  of 
legal  proceed  in  es— laws  invoiving  such  question! 
bolongofcoureetothem.  and  as  they  decide  on  ihem 
nltimately  and  without  appeal  they  of  courae  decid* 
/or  ths<«»elrna.    The,  conHitutionia  validity  of  the 

■ Imatcly  and  without 

J.  <■__  '' f^gfi„f, aJta 
valid  or  not. 

„. , „„ linBB  of  tha 

Legislature  1  Ihat  body  must  judge /or  inc{f  the  eon- 
--'-  -iunali^oftlielan,  and,  equally,  without  appeal 
inlrol  trom  its  GUiirdinate  brapohes.     And,  in 
ral.  that  branch  which  is  to  act  ultimately  and 

jBt  appeal,  on  any  law,  is  tberlghtful  expositor 

of  the  validity  of  the  Ian,  UDControlled  by  the  OPUl- 


<D  wblch  has  e 


0  message  upon 


President  Jackson,  ii 
the  bank  bill,  uses  thi; 

If  the  opinion  of  the  Supreme  Coort  covered  tho 


.of  tb 


coordinate authoritieeoflhisGoTBTiimeiit.  TheCon- 
gress,  the  Ei  e«n  tire,  and  theeonrt  must  eaohforitsBlf 

Mr.  Van  Buren  makes  use  of  this  language : 
•"  Everybody  knows  that  an  act  which  is  contrary 
to  (be  CoDstitntion  is  anullily,  although  it  may  have 
pnssed  according  to  the  forma  of  the  Constitution. 
That  Instrument  creates  several  departments,  whose 
duty  it  may  become  to  act  upon  such  a  hill  in  tiie 
performance  of  their  respective  funolions.  'the  the- 
ory of  the  Constitution  is  that  these  departments  are 
coordinate  and  independent  of  oa(b  other,  and  that, 

bave  a  right,  and  it  is  tlie  £ily  of  each  to  judge  for 
themselves  in  respect  to  the  authority  and  reqaite- 
mentseftheConstitutionwitboat  being  controlled  or 
interfered  with  by  their  co-departments,  and  are  each 
responsible  to  tht  people  alone  for  the  mannw  in 
discharge  tt  ' 


regard.  It  is 


to  protect  and  uphold  tbe  OoB- 
— ' -ilatinn,  Intended  to  deor 


pose  npon 


Whether  these  views  ai 


,  if  this 

law  had  been  pronounced  constitutional  by  « 
solemn  decision  o£  the  Supreme  Court  of  the 
United  States,  what  ground  would  there  be 
for  holding  the  President  guilty  of  a  high  mis- 
demeanor in  forming  an  opinion  sanctioned 
by  the  authority  of  three  of  his  predecessors? 
I  will  now  call  attention  to  certain  leading 
authorities  upon  the  point  that  a  law  passed  by 
Congress  in  violation  of  the  Constitution  is 
totally  void,  and  as  to  the  discretion  vested  in 
the  President  to  decide  for  himself  the  ques- 
tion of  the  validity  of  such  a  law.  I  cite  first 
from  the  Federalist,  No.  76 ; 


■■Thor.  _.  _.   , 
principles  than  to 


I  delegated  author- 
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ityoonlraiT  to  the  tenor  of  the  oommiBaio 
■bicli  it  iB  exercised,  is  void.  No  leei!<lal 
therefore,  Bontrary  to  tbeConBtitutvon.  can  bi 
"If  it  be  esid  that  Che  legiatntive  body  ai 
(elves the oonslitutional judges  -'''•--' 


ttLe. 


a  they 


joflheii 


>a  then 


Bireted  that  this  eatiiiot  be  the  nntuml  piesnmption 
vhore  it  is  Dot  to  be  collected  iroiit  any  particular 
provisione  iu  the  Coaatltutioc." 

I  cite  next  from  No.  31  of  the  Federalist,  in 
leference  to  that  clause  of  the  Constitution  de- 
claring itSEupremacjaTid  the  supremacy  of  the 
laws.    It  is  said; 

Out  it  exprnli^  eanfii 
pumMfij  1o  the  Omtti 


It  will  not,  I  prwramBj  have  eECBped  observation 

iioh  I  mention  merely 

understood. 


IS  of  oauCioa 

tnanimnaiionwoiild have  oeen  to 

thot^h  it  had  not  been  expressed." 

Chancellor  Kent,  in  the  first  volume  of  his 
Commentaries,  uses  this  language : 
'"  But  in  thia  and  an  other  countries  wliere  there  is 

duties  of  the  leEialative  aswellas'of  theor/terdepoxt- 
ta  of  the  Government  an  act  of  the  LcKislatuce 


le  Consti 


"It  is  liable  to  be  constantly  sn^ed  by  papniiu' 
tutioual  rights  and  privilegee  of  (Ae  olker  dtparl- 

In  Hajburn's  ease  (2  DalL,  page  407)  the 
opinious  of  the  judges  of  the  circuit  courts 
of  the  United  States  for  the  districts  of  New 
Yofk,  Penasylvetiia,  and  North  Carolina,  upOD 
the  constitutionality  of  the  act  of  March  23, 
1792,  ore  reported.  This  act  purported  to  con- 
fer upon  the  judges  a  power  which  was  not 
judicial.  They  were  of  opinion  that  Congress 
had  no  authority  to  invest  them  with  any  power 
except  such  as  was  strictly  judicial,  and  they 
were  not  bound  to  execute  the  law  in  their 
judicial  capacity. 

In  Calder  r>s.  Bull,  (3 Ball., page  398,) speak- 
ing of  the  pai'amanut  authority  of  Federal  and 
State  constitQlions,  it  is  said  ■. 

'■  If  any  aot  of  Congress  or  of  the  Legislatnre  of  a 
State  violates  those  constitnlional  ptovisiODS,  it  is 
unquestionably  void." 

In  VanHorn's Lessee ca,  Dotrance  (2.  Dali., 
page  3()S)  we  find  the  following; 
"What  are  Legislotnres?    Creatures  of  the  ConBti- 


Chief  Justice  Marshall,  deliyerinpt  the  opin- 
ion of  the  court  in  Marbury  vs.  Madison,  says : 
"It  is  a  proposition  too  plain  to  be  eontosted  that 
the  Oonstitution  controls  any  legislative  aatrepag- 
nont  to  it;  or.  that  the  Legi^latare  may  alter  the 
Conatitntion  by  an  ordinary  act.  Between  these 
alterna;lyes,  theft  is  no  middle  ground.    The  Con- 


a  UeM, 
law;  if  tn< 

tainly  atl 


0  the  Constitt 


osewho  baveft'amed  written  oonstitn-' 

opiate  them  as  forming  the  fundamental 

and  naramoanC  law  of  the  nation,  and,  conaeiiueatiy, 

an  act  of  the  Legislature,  repugnant  to  the  Consti- 
tulion,  Is  void."  "Thos  tbe  jiartientar  phraseology 
of  the  Constitntion  ottbe  United  States  conGrmeana 

to  all  written  eonstitationa,  that  a  law  repugnant  to 
the  Constitution  is  void;  and  that  conrts,  as  well  as 
olhtr  denarlmealii,  are  bound  by  that  instrument." 

In  Dodge  us.  Woolsey  (18  Howard,  pages 
847-8)  the  court  say : 

'■The  departments  of  the  Government  ore  legis- 
lative. cxeeutivB,  andiudioial.  Theyarecoiirdinate 
in  degree  to  the  cstent  of  the  powers  delegated  to 
each  of  them.  Each,  in  the  exercise  of  its  powers, 
is  independent  of  the  other,  but  all,  rightfully  done 
by  either,  is  binding  upon  the  others.  The  CoDBtl- 
tution  is  supreme  over  all  of  them,  because  the  peo- 
ple who  ratified  It  have  made  itso!  consequently, 
anything  which  may  be  done  unauthorized  by  it  is 

AgMn,  in  22  Howardj  page  242,  the  nullity 
of  any  act  inconsistent  with  the  Constitution  is 
produced  by  the  declaration  that  the  Constitu- 
tion is  the  supreme  law. 

I  will  now  refer  to  some  decisions  of  the 
Supreme  Court  of  the  United  States,  which 
relate  more  particularly  to  tbe  point,  that  as 
an  executive  officer  the  President  is  vested 
with  a  discretion. 

In  Marburjr  us.  Madison  (1  Cranch,  page  380) 
is  the  following ; 

"Bythc  Constitution  of  the  United  States  tiiePrea- 
ident  is  invested  with  certain  important  politioal 
powers,  in  the  exercise  of  idiich  be  is  to  use  his  own 
discretion,  and  is  acconutane  onl^  to  bis  coanlry  in 
his  political  character,  and  to  his  own  oonecience. 
To  aid  him  in  tbe  performance  of  these  duties,  ho  is 
o.,lhnr;»Hl  In  nnnoint  Certain  officers  to  act  by  his 
opformitywitb  his^ordors,  Inenoh 

[ive  oisoreiion  may  be  used,  still  there  exists,  and 
exist,  no  power  to  control  this  discretion." 

And  in  Martin  vs.  Mott  (12  Wheaton,  pace 
31)  this ; 

The  law  does  not  provide  for  any  appeal  from  the 
...,=,.inf.i.oi>,.^c,^„„.  -r  for  any  right  in  subord- 


Jadgnit 
defeat . 
own  opinic 


When 


sole  and  exclusive  judge  of  Che  existence  of  those 

Quotalions  from  opinions  of  the  Supreme 
Court  maintaining  that  the  executive  power  of 
the  President  is  in  no  sense  merely  ministetial 
but  strictly  dUcretionary,  might  be  multiplied 
indefinitely.  And,  indeed,  it  is  easy  to  soon, 
from  repealed  decisionsof  the  same  court,  that 
the  heads  of  Departments,  except  where  the 
performaiiceof  a  specific  act  or  duty  is  required 
of  them  by  law,  are  in  no  sense  ministerial 
officers,  but  that  they  too  are  clothed  with  a 


,  Google 


777 


Thus,  Decatur  vs.  Paulding,  14  Peters ;  Ken- 
dall jis.Stnkes,3Howard;  BraahearKS.  Mason, 
6  Howard;   in  which   latter   case  the   court 

"  The  dnly  required  of  tiie  Secretary  by  the 
tionwaatobope-"— --"  ■--■--    ---■--■---' 


thao! 


general 

duties  {  tbtitth't 
the  OovenimeD 


ge  of  hL 
nb  ether 


teofthe( 


le  the  bend  of  one 


Lcinl  duties;  tbatii 


jud^Dont  I 


in  the  ordinary  discharge  of  his  official  duties." 

I  will  now  ask  your  attention,  Senators,  to 
the  remaining  articles. 

And  first  the  four  conspiracy  articles.  These 
allege  that  the  President  unlawfully  conspired 
witli  Lorenzo  Thomas,  and  others  to  the  House 
of  Representatives  unknown,  on  the  21st  of 
February,  1868 — first,  to  hioder  and  prevent 
Edwin  M.  Slanton,  Secretary  of  War,  from 
holding  the  office  of  Secretary  for  the  Depart- 
ment of  War,  contrary  to  the  conspiracy  act 
of  July  31,  1861,  and  in  violation  of  the  Con- 
stitution of  the  United  States ;  second,  to  pre- 
vent and  hinder  the  execution  of  the  "act  reg- 
ulating the  tenure  of  certiun  civil  offices,"  and 


holding  the  said  office ;  third,  by  force  to  seize, 
take,  and  possess  the  property  of  the  United 
States  in  the  Department  of  War  in  the  custody 
and  charge  of  Edwin  M.  Stanton,  Secretary 
thereof,  contrary  to  the  conspiracy  act  of  July 
31, 1861,  and  of  the  tenure- of- office  act ;  fourth, 
with  intent  unlawfully  to  seize,  take,  and  pos- 
sess the  property  of  the  United  States  in  the 
Department  of  War  in  the  custody  of  Edwin 
M.  Stanton,  the  Secretary  thereof,  with  intent 
to  violate  the  "act  regulating  the  tenure  of 
certain  civii  offices." 

It  will  be  seen  that  these  four  conspiracy 
counts  all  relate  to  the  same  subject-matter,  the 
^,  the  Secretary  of  the  War  Office,  and 


articles ;  for  not  a  scintilla  of  proof  has  been 
adduced  in  their  support.  The  case  atterapled 
to  be  mt^e  out  under  these  conspiracy  articles 
by  the  Managers  was,  in  the  fltst  place,  by  the 
production  of  the  two  sets  of  orders  issued  on 
the  21st  of  February.  But  as  these  of  them- 
selves did  not  amount  to  evidence  of  a  con- 
spiracy, as  they  carried  the  ideaof  nounlawful 
agreement,  but  simply  stood  upon  the  footing 
of  an  order  given  by  a  President  to  a  subord- 
inate, ^e  Managers,  in  order  to  make  some 
show  of  a  case,  offered  to  introduce  the  decla- 
rations of  General  Thomas,  made  on  the  night 
of  the  2Ist  and  on  the  22d  of  February  and 
other  days,  intending  to  show  a  puHJoae  on  his 
part  lo  obtain  possession  of  the  Department 
and  the  property  of  the  Department  by  intimi- 
dation, and  force.    Objection  was  made  at  the 


to  the  introduction  of  these  declarations 
without  laying  a  foundation  upon  which  the 
President  could  be  made  liable  by  such  decla- 
ration. Impressed  with  this  objection,  the 
Manager  who  opened  the  prosecution,  after 
some  consideration,  at  length  answered  an  in- 
quiry of  a  Senator,  that  be  expected  to  follow 


allowed  to  give  the  declara- 
tions of  General  Thomas  in  evidence.  But  that 
is  the  last  we  have  heard  of  any  supporting 

Eroof  BO  promised.  Not  a  scintilla  of  proof 
as  been  obtained  from  General  Thomas  or 
from  any  other  quarter,  under  the  conspiracy 
charge,  of  any  authority  given  or  intended  to  be 
given  by  the  President  to  General  Thomas  to 
resort  to  force,  intimidation,  or  threats  in  the 
execution  of  the  order  which  the  President  had 
given.  This  is  quite  enough  to  say  with  regard 
to  those  articles. 

Next,  as  to  the  ninth  article,  usually  known 
as  the  Emory  article.  It  had  no  substance  in 
itself  from  the  beginning,  and,  since  the  testi- 
mony of  Mr.  Welles,  remains  without  the 
fliEhtest  foundation. 

Next,  as  to  the  tenth  article,  relative  to  the 
speeches  made  at  the  Executive  Mansion,  at 
Cleveland,  and  at  St.  Louis,  in  the  months 
of  August  and  September,  186G.  It  is  in  the 
name  of  all  the  people  of  the  United  States 
that  you,  Senators,  are,  in  this  article,  called 
uponlohold  the  President  of  the  United  States 
criminally  responsible,  even  to  the  loss  of.  his 
office,  for  speaking,  aa  the  article  has  it,  with 
a  loud  voice  to  assemblages  of  American  citi- 
zens, what  is  called  scandalous  matter  touch- 
ing the  Thitty-Ninlh  Congress  of  the  United 
States. 

,  In  the  first  place,  that  political  body  did  not 
deem  it  necessary  to  guard  their  own  honor 
and  privileges  by  taking  notice  of  charges  so 
made  against  themselves.  Every  word  charged 
hadbeenbcoughttotheir  notice,  and  they  were 
pressed  again  and  again  to  commence  proceed- 
ings to  vindicate  their  honor  thus  aspersed. 
But  the;  deliberately  declined  to  interfere,  and 
so  the  slander,  if  it  were  a  slander,  spoken, 
and  the  object  against  which  it  was  spoken, 
have  all  passed  away,  and  a  new  Congress  finds 
it  necessary  to  vindicate  the  honor  of  its  de- 
funct predecessor  by  doing  that  which  its  pre- 
decessor refused  to  do  for  itself. 

When  the  statutes  of  scandtdum  magncUvm 
prevailed  and  were  in  full  force  in  England, 
there  happened  this  case,  which  will  be  found 
reported  in  Yelverton  ;  a  common  citizen  was 
prosecuted  for  scandalous  matter  spoken  of  a 
peer.  Pending  the  prosecution  the  great  man 
lost  hia  peerage ;  wnereupon  it  waa  decided 
that^the  prosecution  should  be  dismissed. 

It  passes  comprehension  that  such  an  article 
as  this  tenth  article  should  be  gravely  presented 
in  the  name  of  the  American  people  for  words 
spoken  to  them  by  one  of  their  servants,  the 
I  President,  against  another  of  their  servantSt 
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lite  Congress  of  the  United  States.  If  thereis 
&nj  one  precious  right  which  out  people  value 
as  a  jewel  beyond  price  it  is  the  right  of  free 
epeech  with  tbe  correBponding  right  of  a  free 
piesE.  Muzzle  the  one  or  gag  the  other,  and 
we  are  back  again  to  the  timeg  when  there  was 
BO  such  body  in  the  State  as  the  people. 

Thia  tenth  article  carries  ub  back  five  hun- 
dred years,  to  the  days  when  the  privilege  of 
Parliament  meant  the  privilege  of  the  Houae 
of  Lords,  and  no  commoD  man  dare  speak 
agttinst  its  authority,  or  the  authority  or  per- 
sonal character  of  what  was  called  the  great 
men  of  the  realm  who  sat  there.  A  eommoQ 
man  said  of  that  proud  prelate,  the  Bishop  of 
Norwich,  "You  have  writ  me  that  wbicn  is 
^WBstthe  word  of  Qod,  and  the  maintenance 
of  Buperstition."  Straightway  the  privilege  of 
Parliament  aelEcd  him  and  punished  him. 
Another  said  of  my  Lord  Abergavenny,  "He 
Bent  for  me  and  put  me  in  little  ease."     That 

Soor  man  w^  seized  at  once  and  punished  for 
aring  to  speak  thus  of  one  of  the  magnates  of 
the  land. 

But  the  spirit  of  English  liberty,  after  strug- 
gling for  years,  at  last  proved  victorious  over 
Uiese  ancient  abuses,  and  a  man  in  England 
may  now  speak  his  religiouB  sentiments  without 
feat  of  the  Ureeof  Smitbfield;  he  may  discuss 
the  proceedings  of  the  great  men  of  Parliament 
with  at  least  a  fair  opportunity  of  defending  the 
liberty!  of  speech.  And  at  last  the  pressof  tJiat 
country  has  cleared  itself  of  nearly  all  the 
shackles  that  have  been  imposed  upon  it. 
Nominally  the  law  i:emaiDs  unchanged.  Priv- 
ilege of  Parliament  has  not  been  expressly  re- 
pealed ;  but,  like  the  sword  of  the  Black  Prince 
m  Westminster  Abbey,  "it  lies  more  honor- 
able in  its  ruBt  than  in  its  edge ;  more  glorious 

Upon  the  formation  of  the  Constitution  of 
the  United  States  our  fathers  were  not  nn- 
mindfol  of  what  had  happened  in  the  past. 
They  had  brought  with  them  the  traditions  of 
suffering  and  persecution  for  opinion's  sake, 
and  they  determined  to  lay  here  forthemselves 
the  foundations  of  civil  liberty  sa  strong  that 
they  never  could  be  changed.  WEen  our  Con- 
stitution was  formed  and  was  presented  to  the 
various  States  for  adoption,  the  univeisal  ob- 
made  to  it  was  not  so  much  for  what 
lined  as  for  what  it  omitted.  It  was 
e  find  hero  no  bill  of  rights;  we  find 
guarantee  of  conscience,  of  speech,  of 
The  answer  was,  that  the  Constitution 
as,  from  beginning  to  end,  a  bill  of 
rights  ;  that  itcnnferred  upon  the  Government 
only  certain  specified  and  delegated  powers, 
and  among  these  were  not  to  be  found  any 
grant  of  any  power  over  the  conscience  or  over 
free  Speech  or  a  free  press,  Tbeanawer  was 
plausible,  but  not  satisfactory. 

The  consequence  was  that  at  the  first  Con- 
gress held  under  the  Constitution,  accordinjt 
to  instructions  sent  from  the  various  State 
conventions,  ten  atijendments  were  introduced 


FtLlf  VI 


and  adopted,  and  the  first  in  order  among  them 


E  the  freedom  of 


There,  in  that  article,  associated  with  reli- 
gious freedom,  with  the  freedom  of  the  press, 
with  the  great  right  of  popular  assemblage  and 
of  petition— there  we  find  safely  anchored  for- 
ever this  inestimable  right  of  free  speech. 

Mai^  now,  Senators,  the  prescient  wisdom 
of  the  people!  Within  tea  years  after  the 
adaption  of  the  Constitution  the  Government 
was  entirely  in  the  hands  of  one  party.  All 
of  its  departments,  executive,  legislative,  and 
judicial,  were  concentrated  in  what  was  then 
called  the  Federal  party.  But  a  foriPidable 
pactj;  had  begun  to  show  itself,  headed  by  a 
formidable  leader — a  party  then  called  the  Ke- 
puMiean,  since  known  as  the  Democratic -psxty. 
Nothing  was  left  to  them  but  free  speecn  and 
a  free  press,  All  the  patronage  was  upon  the 
other  side.     But  tbey  made  the  most  of  these 

5ceat  engines.  So  much,  however,  had  the 
ominant  party  lost  discretion,  confident  in  its 
party  strength,  that, irritated  to  follyand  mad- 
ness by  the  fierce  attacks  made  upon  its  exec- 
utive, itsjudiciary,  and  its  Houses  of  Congress, 
in  an  evil  hour  it  passed  an  act,  July  U,  1798, 
entitled  "An  act  forthepunishraent  of  certain 
crimes  against  the  United  States." 

The  second  section  of  this  act  provides: 

"That  if  any  per 
lish"      •  ^      ■ 


s;-si 


ruse,  soandafoas, 

the  United  States,  ur  either  House  of  the  Ceneresi 
of  the  United  States,  or  the  President  of  the  Umt«d 
States,  with  intent  to  defame  the  suld  Goveinment 

President,  or  to  bring  them  or  either  of  them  into 

either  or  any  of  tSem.  the  hatred  of  the  good  people 
of  ths  United  States,"       •       *.'..*  spoh 

EyTfi'ne  not  ejioeedini 
noteiceedingtwoyeai 

Ko  act  has  ever  been  passed  by  the  Congrrae 
of  the  United  Stales  so  odious  to  the  people 
as  this.  Mr.  Hamilton  and  other  great  Feder- 
alists of  the  day  attempted  in  vain  to  defend 
it  before  the  people.  But  the  authors  of  the 
law  and  the  law  Itself  went  down  together  be- 
fore the  popular  indignation,  and  this  act, 
which  was  gotten  up  by  a  great  and  powerful 
party  in  order  to  preserve  itself  in  power,  be- 
came the  fatal  means  of  driving  that  party  out 
of  power,  followed  by  the  maledictions  of  the 

History  continues  to  teach,  now  as  here- 
tofore, that  "  Eternal  vigilance  is  the  price  of 
liberty."  There  is  now,  as  there  has  been  in 
the  past,  a  constant  tendency  to  transfer  power 
from  the  many  to  the  few.  There  the  danger 
iies  to  the  permanence  of  our  political  institu- 
tions, and  its  source  is  in  the  legislative  depart- 
ment, and  in  iJie  l^slative  depaTlment  alona. 
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Oiiard  tbat  well  and  we  are  safe ;  and  to  guard 
it  well  jou  must  guard  the  other  departments 
from  itB  encroachments.  Without  the  help  of 
the  people  they  cannot  defend  themaelTes. 
This  last  attempt  manifested  in  this  tenth  arti- 
cle to  again  bring  into  play  the  fearful  privilege 
of  the  leKislative  department  is  only  a,  repe^ 
tition  of  what  has  happened  from  the  dawn  of 
history.  Wherever  that  has  been  the  governing 
element  it  has  always  been  jealous  of  free 
speech  and  a  free  press.  It  has  not  been  so 
with  the  absolute  monarch.  He  feels  secure, 
surrounded  by  physical  power,  sustained  by 
armies  and  navies.  Accordingly  we  find  that 
Euch  a  monster  b3  Tiberius  pardoned  a  poor 
wretch  who  had  lampooned  his  authority  and 
ridiculed  his  conduct,  while  the  decemvirs 
lemorEciessly  put  to  death  a  Roman  satirist 
who  was  bold  enough  to  attack  and  to  bring 
into  contempt  their  authority. 

The  eleventh  article  is  the  only  one  that  re- 
mains to  be  considered.  I  confess  my  inabil- 
ity to  make  anything  out  of  that  article.  There 
JB,  in  the  first  place,  a  reference  to  the  speech 
of  the  18th  of  August,  186G,  and  it  then' 
charges  substantially  the  same  things  contained 
in  the  tenth  article  in  reference  to  that  speech, 
adding  a  new  allegation,  not  sustained  by  proof 
of  the  speech  itself  or  by  any  other  proof  in 
the  case,  that  by  that  speech  the  President  de- 
nied the  power  of  the  Thirty-Ninth  Congress 
to  propose  amendments  to  the  Constitution  of 
the  United  States.  Then  follow  indefinite  alle- 
gations  of  contriving  means  or  attempting  to 
contrive  means  to  defeat  the  execution  of  the 


priation  act,  and  the  reeonstrncdon  act. 
things  were  contrived  we  are  not  told,  nor  what 
tilings  were  attempted  to  be  contrived.  I  do 
not  feel  warranted  in  taking  up  the  time  of  the 
Senate  by  any  further  consideration  of  this 
anomalous  article.  Bo  far  as  it  has  any  refer- 
ence whatever  to  the  freedom  of  speech,  what 
I  have  said  in  answer  to  the  tenth  article  seems 
to  be  sufficient.  As  to  anything  this  article 
coiitains  beyond  reference  to  that  speech  I,  for 
One,  can  make  nothing  out  of  it. 

And  now^  Senators,  after  this  review  of  the 
articles  of  impeachment,  we  are  prepared  to 
form  some  idea  of  the  nature  of  this  impeach- 
ment itself.     Where,  now,  is  the  mischief? 
Where,  now,  is  the  injury  to  any  individual  or 
to  any  officer  of  the  Government  brought  about 
by  the  action  of  the  President?   Whether  act- 
nated  by  good  motives  or  bad,  no  injury  has 
followed;  no  public  interest  baa  Suffered;  i 
oiEcer  has  iieea  changed,  either  rightfully 
Wrongfully  ;  not  an  item  of  public  property 
of  public  money  has  passed  out  of  the  custody 
of  law,  or  has  been  appropriated  to  improper 


been  assumed  by  the  President  not  conferred 
upon  him  by  the  Constitution  of  the  United 
Slates.    It  ia  in  the  order  ot  the  2lBt  of  Feb- 


ruary, 1S6S,  that  it  is  claimed  on  the  part  of 
the  Managers  that  the  President  usurped  a 
power  not  granted  by  the  Constitution. 

If  that  proposition  could  be  established  th6 
Managers  would  still  be  a  great  way  off  from  a 
conviction  for  an  impeachable  offense.  Much 
more  must  be  made  out  besides  the  actual 
violation  by  the  President  of  the  constitutional 
provision ;  first  of  all,  the  criminal  intent  to 
violate  i  and  secondly,  the  existence  of  an  act 
of  Congress  providing  that  such  violation  with 
criminal  intent  should  amount  to  a  high  crime 
and  misdemeanor.  But  I  hasten  to  meet  the 
Managers  upon  the  main  proposition,  and  I 
maintain  with  confidence  that  the  order  issned 
on  the  2l3t  of  February,  1868,  for  the  removal 
of  Mr.  Stanton,  was  issued  by  the  President  in 
the  exercise  of  an  nndoubted  power  vested  in 
him  by  the  Constitution  of  the  United  Stated, 


with -a  greater  ; 
ler  authority  or  stronger  indorsement  than 
.  .  order.  If  this  order  is  indeed,  as  it  ie 
claimed,  a  usurpation  of  power  not  granted 
by  the  Constitution,  then  Washington  was  a 
usurper  in  every  month  of  his  administration, 
and  after  him  every  President  that  ever  occu- 
pied that  high  office  from  his  day  to  that  of  the 
present  incumbent ;  for  every  one  of  them  has 
exercised,  without  doubtand  without  question, 
this  executive  power  of  removal  froA  office. 

So  far  as  this  question  stands  upon  authoritr, 
it  may  be  said  to  have  been  more  thoroughly 
and  satisfactorily  settled  than  any  one  that  has 
at  any  time  agitated  the  country;  settled  first 
in  1789  by  the  very  men  who  framed  the  Con- 
stitution itself;  then,  after  the  lapse  and  acqui- 


leofsc 


again  ir 


propo 


Btitntion  itself  this  question  of  the  executive 
power  of  removal.  No  power  is  expressly  given 
by  the  Constitution  to  remove  any  civil  officer 
from  office,  except  what  is  given  by  means  of 
impeachment.  The  power  of  appointment  to 
office,  however,  is  expressly  given,  and  that  is 

fiven  to  the  President,  as  to  certain  officers, 
y  and  with  the  advice  and  consent  of  the  Sen- 
ate. That  is,  in  the  act  of  appointing  to  office 
the  main  part  is  done  by  the  Executive,  bat 
there  must  be  a  participation  therein  of  the 
lerislative  department. 

Now,  all  agree  that  there  must  exist  some- 
where a  power  to  remove  officers  for  other 
causes  and  under  other  circumstances  than 
those  which  would  justify  or  require  impeach- 
ment. Somewhere  in  the  executive  depart- 
ment, or  in  the  exetutive  and  legislative  de- 
partments combined,  there  must  be  lodged  Uiia 
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power  of  removal.  Inasmuch  as  it  ia  not  given 
expresely  to  the  President,  does  it  belong  to 
both  i  and  if  not  io  bolh,  to  which  of  the  two 
does  it  properlj  belong? 

First  of  all,  then,  let  us  consider  the  thing 
that  is  to  be  done.  It  is  a  contingency  that 
arises,  not  in  the  legislative  department,  bat 
in  the  executive  department.  It  concerns  an 
officer  of  that  depariment  charged  with  the 
execution  of  the  law.  He  is  in  the  perform- 
ance of  a  strictly  execntive  duty.  It  is  found 
necessary  to  displace  him.  Is  it  in  the  nature 
of  things,  there  oeiug  an  executive  power  and 
a  legislative  power,  that  Ihero  can  he  a  doubt 
that  it  is  the  executive  power  that  must  now 
be  called  into  action  ? 

Consider  how  carefully  these  powers  are 
separated  in  the  Constitution,  and  their  func- 
tions defined.  The  legislative  power  is  vested 
in  the  Legislature.  What  is  legislative  power? 
It  is  a  power  to  make  laws — a  power  to  legis- 
late; not  a  power  to  carry  laws  into  execution 
after  they  are  made ;  not  a  power  to  give  iuter- 
preiation  to  laws  aller  they  are  made.  Its 
function  begins  and  ends  in  the  creation  of 
law  itself.  Undoubtedly  the  legislative  power 
has  much  to  do  in  the  matter  of  offices  and  of 
the  executive  department.  It  is  a  part  of  the 
legislative  function  to  create  these  offices,  to 
abolish  them,  to  define  the  duties  of  the  incum- 
bents, to  amend  them,  and,  from  time  to 
time,  change  them,  and  to  fix  the  salaries  of 
the  officers— all  these  are  properly  legislative 
functions  having  regard  to  executive  ofSci 
But  a  law  which  estabtishes  the  o6ice  a 
defines  its  duties  does  not  put  the  officer 
place,  or  the  law  in  process  of  execution,  i 
that  belongs  to  the  executive  department. 

Look  now  at  the  character  of  the  executive 
department.  The  Constitution  of  the  United 
States  vests  all  executive  authority  in  the  Pres- 
ident. Wherever  you  find  executive  power  to 
be  exercised,  he  is  the  source  and  fountain 
from  which  it  must  proceed.  This  would  be 
■enough  of  itself,  but,  in  addition  to  this,  he 
alone,  and  not  Congress,  is  required  to  see  that 
the  laws  are  faithfully  executed,  and  he  alone 
is  remiired  to  take  an  oath  to  preserve,  protect, 
and  defend  the  Constitution  of  the  United 
States.  But  how  is  be  to  execute  the  laws? 
Certainly  not  by  his  own  hands.  He  ca 
act  as  marshal  or  district  attorney,  or 
head  of  Department.  He  must  see  that  the 
laws  are  executed  by  the  proper  agents,  and 
he  must  see  to  it  that  they  are  faithfully  exe- 
cuted. It  is  not  a  barren  abstract  duty  imposed 
upon  him,  but  a  living  obligation,  witn  the 
sanction  of  an  oath,  not  to  be  omitted  under 
any  circumstances.  Wherever  there  is  an  un- 
faithful or  improper  officer  the  President  of 
the  United  States  has  not  only  the  power  but 
it  is  his  duty  to  remove  him.  The  truth  is,  it 
would  be  impossible  to  carrv  on  this  Govern- 
ment under  any  other  idea  than  that. 

This  idea  of  a  pardcipation  of  the  Senate  in 
alt  the  constantiy  recurring  questions  of  re- 


moval requiring  iastant  action  for  the  safety 
of  the  public  would  involve  administration  in 
inextricable  confusion  and  difficulty.  It  would 
turn  the  Senate  into  the  most  corrupt  of  polit- 
ical bodies.  It  would  fill  this  Senate  Chamber 
with  cliques  and  favoritism.  It  would  lead  to 
constant  cabals.  One  thousandth  part  of  the 
cases  requiring  actual  investigation  could  never 
be  reached,  and  those  that  could  be  reached 
would  consume  the  entire  time  of  the  Senate 
to  the  exclusion  of  all  other  public  business. 
And,  again,  it  would  give  time  to  unfaithful 
officers  to  defy  the  Executive,  and  looking  to 
the  Senate,  grow  bolder  and  bolder  in  their 
peculations. 

The  more  we  study,  our  excellent  Constitu- 
tion the  clearer  it  becomes  that  the  wise  men 
who  framed  it  endeavored  in  alt  possible  ways, 
by  checks  and  balances,  to  keep  the  three 
great  departments  coordinate  and  separate, 
and,  as  far  as  possible,  independent  of  each 
other.  The  Judiciacy  departmentis  made  in- 
capable of  exercising  any  other  than  a  judicial 
function ;  and,  in  general,  such  is  the  case  with 
rCHird  to  the  other  two  departments. 

Butthere  are  cases  plainly  expressed  where, 
under  certain  circumstances,  the  executive  and 
legislative  departments  combine  for  certain 
purposes.  A  striking  instance  is  in  the  matter 
of  legislation,  where,  upon  the  final  passage 
of  a  bill,  the  Executive  is  |iven  a  qualified 
legislative  power.  Soj  too,  in  the  formation 
of  a  treaty,  which  is  strictly  an  executive  duty, 
one  branch  of  the  Legislature  is  allowed  a  par- 
ticipation. And,  lastly,  iu  the  executive  busi- 
ness of  appointments  to  office  one  branch  of 
the  Legislature,  that  is  to  s^,  the  Senate,  is 
also  allowed  to  [participate.  But,  bejondthese 
definite  fixed  points,  there  is  no  authority  any- 
where in  the  Constitution  for  the  legislative 
departmei  ■  ' 

legislative 

the  Legisit 

in  the  exE 

right  to  e: 

ter  for  which  it  finds  ii 

the  Constitution. 

I  stand,  then,  Senators,  on  the  constitutional 
power  of  the  President  to  remove  Mr.  Stanton 
from  office.  If  he  did  in  fact  possess  that 
power  what  becomes  of  the  tenure-of-offiee 
act;  or  anything  else  in  the  way  of  legislation? 
If  it  is  a  constitutional  power  which  he  pos- 
sesses, how  can  it  be  taken  away  by  any  mode 
short  of  a  constitutional  amendment?  Then, 
too,  If  he  deems  It  his  constitutional  power, 
how  can  you  punish  him  for  following  in  good 
faith  that  oath  which  he  has  been  compelled 
to  take,  that  he  "  will  preserve,  protect,  and 
defend  the  Constitution  of  the  United  States." 

Look,  Senators,  at  what  has  happened  since 
the  beginning  of  this  trial.  During  the  pro- 
gress of  the  case,  on  the  31st  of  March,  1868, 
a  question  arose,  in  which  the  Senate,  as  a 
court  of  impeacbment,  were  equally  divided. 


power, 
department  to  exercise  a 
The   moment,   therefore, 
mes  a  right  to  participate 
power  of  removal  it  claims  a 
■  ■  utive  power  in  a  mat- 
grant  or  authority  in 
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Thereupon  the  Chief  Justice  decided  the  quea- 
iron  in  the  aflirmatiye  by  hia  casting  vote.  I 
make  now  the  following  extract  from  the  min- 
utes of  the  next  day,  April  1 : 


the  Secretary  read  as  follows:  "Itftppearlns 
rom  tbc  readme  of  the  Joamal  of  festeidny  tbnt 
la  a  qucBtion  where  the  Benata  were  equaily  di- 


yeMiVDdnays. 

"The  yeas  aud  nays  were  ordered;  and  being 
Islten,  resulted— yoaa  21,  nays  27. 

"So  the  proposed  order  was  rejected." 
How  near,  Mr.  Chief  Justice,  did  jou  come 
to  the  commission  of  an  impeachable  ofiense, 
according  to  thia  modern  doctrine  anDounced 
here  by  the  Mana;  ers ! 

But  it  is  said  on  itehalf  of  the  Managers  that 
although  each  department  of  ihe  Government 
may  have  the  right  to  construe  the  Constitation 
for  itself  in  the  matter  of  its  own  action— that 
being  so,  the  legislative  departgient  may  carry 
out  its  own  opinions  of  the  Constitution  to  all 
their  final  results,  even  if  thereby  they  totally 
absorb  every  power  of  the  executiTe  depart- 
ment. They  are  the  sole  judges  of  tbeir  own 
powers  when  called  upon  to  act,  and  must  de- 
cide for  themselves.  Bat  if  they  have  this  ulti- 
mate power  of  decision  so  also  has  the  Execu- 
tive ;  and  if  they  have  a  tight  to  enforce  their 
construction  against  the  Executive,  so  also  has 
the  Executive  a  right  to  enforce  its  construc- 
tJon  ag^nst  theirs.  It  was  to  meet  that  very 
contingency,  it  was  to  save  us  from  such  fatal 
consequences,  that  the  wisdom  of  our  fore- 
fathers introduced  tbe  judiciary  department 
as  the  final  arbiter  of  all  such  questions.  That 
fidling.  there  is  but  one  alternative— an  actual 
collision  or  a  resort  to  the  people  themselves. 
This  last  is  the  great  conservative  element  in 
our  Governnient.  When  thia  fails  us  all  is 
gone.  When  the  voice  of  the  people  ceases  to 
be  appealed  to,  or,  being  appealed  to,  ceases 
to  be  listened  to,  then  faction  and  party  will 
have  accomplished  their  perfect  work,  and  this 
frame  of  government  will,  like  a  worthless 
thing,  be  cast  away. 

Nothing  IS  plainer  than  the  duty  of  thaExecn- 
live  to  resist  encroachments  of  the  legislative 
department.  If  he  submits  tamely  to  one 
usurpation  of  his  rightful  powers  he  may  lose 
all.  What  is  there  to  preventthe  Congress  of 
the  United  States  frompassing  a  law  to  take 
away  ftom  the  President  his  veto  power,  and 
to  make  its  exercise  a  high  crime  and  misde- 


tbem,,if  left 
their  own  power,  from  transferring  tJie  com 
mand  of  the  Army  and  Navy  from  the  Presi 
dent  to  one  of  his  subordinate  officers,  anc 
making  the  attempt  on  his  part  to  exercise  his 


constitutional  function  a  high  crime,  and  sub- 
jecting him  to  imprisonment?  The  doctrine 
asserted  by  the  Managers  sapsthe  very  founda- 
tion of  our  system,  and  turns  our  written  Con- 
stitution into  a  mere  mockery.  Wherever  a 
President  is  deliberately  of  opinion  that  an  act 
of  Congress  calls  upon  him  to  exercise  a  power 
not  ^ven  to  him  by  the  Constitution,  he  vio- 
lates that  Constitution  if  he  follows  it.  Again, 
wherever  he  is  called  upon  to  execute  a  law 
.which  deprives  him  of  a  constitutional  power, 
he  violates  the  Constitution  as  well  by  execut- 
ing it.  A  great  trust  is  committed  to  his 
hands,  sanctioned  by  a  solemn  oath,  and 
he  cannot  surrender  the   one  or  violate   the 

And  now,  Senators,  I  ask  your  close  atten- 
tion to  what  seems  to  me  a  most  singular  char- 
acteristic of  this  case.  .How  does  it  happen 
that  for  the  first  time  in  the  history  of  our 
country  the  President  of  the  United  States  has 
been  suddenly  subjected  to  snch  punitive  legis- 
lation as  that  which  was  passed  on  the  2d  of 
March,  1867?  Laws  were  passed  on  that  day 
purporting  to  change  the  order  of  executive 
action.  Such  laws  have  not  been  uncommon 
cither  inour  national  or  State  Legislatures.  It 
has  oilen  happened  that  the  legislative  depart- 
ment has  made  changes  in  the  manner  of  ad- 
ministration of  the  executive  department ; 
oftentimes  imposing  duties  never  imposed  be- 
fore ;  oftentimes  prescribing  action  in  the  most 
direct  and  explicit  terms.  But  where  before 
has  legislation  of  thia  sort  been  found  attended 
with  such  pains  and  penalties  as  we  find  here? 

Now,  observe,  Senators,  that  neither  in  the 
punitive  clauses  of  the  second  section  of  that 
military  appropriation  act,  nor  in  the  sixth 
section  of  that  tenure- of-ofSce 
dent  of  the  United  States  s 
tioned.  Whoever  drewthese  acts  shrunkfrom 
referring  to  the  office  by  name.  It  is  under 
the  general  description  of  "  person  "  or  "  civil 
officer  "  that  he  is  made  liabie  to  fine  and  im- 
prisonment for  failing  to  carry  out  the  new 
provisions  of  law.  But  there  is  no  question 
that  it  is  the  President,  and  the  President  alone, 
that  is  meant.  The  law  was  made  for  him; 
tbe  punishment  was  made  for  him.  He  is  left 
no  choice,  no  chance  of  appeal  to  the  courts, 
no  mode  of  testing  the  validity  of  the  new  law. 
The  rule  is  laid  down  for  him  and  the  conse- 
quences of  disobedience.  The  language  in 
effect  is,  this  or  the  penitentiary.  Do  oar 
bidding,  or  take  the  eotisequenees  of  impeach- 
ment. I  undertake  to  say  that,  in  the  history 
of  legislation,  nothing  hke  this  is  anywhere  to 
be  found. 

And  now,  Senators,  how  do  all  these  high- 
sounding  phrases,  importing  high  crimes  and 
misdemeanors,  found  jn  these  two  acts  of  Con- 
gress, compare  with  the  actual  character  of 
those  acts  called  high  crimes  and  misdemeanors 
in  the   text  of  the   Constitution?    I  do  not 


Lb  the  Presi- 
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learned  Manager,  Mr.  Wilson,  and  he  has  set 
at  rest  forever  the  pretense  that  there  is  any 
precedent  that  makes  anything  an  impeacVble 
offense  but  those  crimes  and  misdemeanorB 

tunlBhable  by  indictment.  But  precedents 
ere  are  out  of  place.  The  language  of  the 
Constitution  is  too  plain  to  be  misunderstood. 
The  President  is  io  be  impeached  only  "on 
conviction  of  treason,  bribery,  or  other  high 
crimes  and  misdemeanors." 

In  thesepregnant  words  the  whole  matter  is 
settled.  There  is,  first  of  all,  an  enumeration' 
of  what  crimes  are  in  tlie  contemplation  of  the 
Constitution  treason  and  bribery ;  and  tbej 
are  the  highest  of  official  crimes  Oiat  can  be 
committed^  If  the  Constitution  had  stopped 
there  no  doubt  could  exist.  Would  anything 
short  of  treason  have  sufEced  for  an  article  of 
impeachment — anything  even  amounting  to 
misprision  of  treason,  or  even  that  modern 
crime  in  English  law,  treason-felony?  Could 
any  case  have  been  made  against  the  President 
underan  article  alleging  treason  short  of  actual 
levying  of  war  or  giving  aid  and  comfort  to  the 
enemies  of  the  United  States!  Then,  as  to 
bribery,  would  anything  short  of  actual  bribery 
have  sufficed?  Would  an  attempt  to  bribe — 
an  act  almost  equal  to  bribery,  yet  just  short 
of  it  7     Certainly  not. 

Besides  these  two  enumerated  crimes  follows 
that  other  phrase,  "other  high  crimes  and 
misdemesnors."  What  sort  of  crimes  and 
misdemeanors?  Why,  such  as  are  assimilated 
to  those  that  are  enumerated;  not  all  crimes 
and  misdemeanors,  but  such  as  are  of  a  similar 
character  with  those  enumerated,  and  which 
are   raised   by  express  classification   to  high 

f'ades  known,  recognized,  and  established, 
hey  are  crimes  and  misdemeanors,  says  Mr. 
Burke,  not  of  form,  but  of  essence.  Yon  can- 
not call  that  a  high  crime  and  misdemeanor 
which  in  the  nature  of  things  is  not.  There  is 
no  room  for  cunning  manufacture  here.  If  a 
legislative  act  should  undertake  to  declare  that 
the  commonest  assault  and  battery  should  be  a 
high  crime  and  misdemeanor  under  the  Con- 
stitution, that  would  not  change  its  essence  or 
make  it  the  high  offense  which  the  Constitu- 
tion requires. 

I  hope  it  may  not  be  found  out  of  place  nor 
nnworthy  of  the  occasion  to  call  the  attention 
of  the  court  to  a  case  parallel,  in  my  judg- 
ment, to  this: 
•■Finl  Waich.  This  man  said,  air,  that  Don  John. 


why,.t: 


*OQberrv-  Writedown— 
•'■-is  flat  perjury,  to 


„  .■ilUin;- 
'B  brothei- 


Look  through  all  the  correlative  . 
of  the  Constitution  on  the  subject,  as 
conviction,  judgment,  and  punishment,  as  to 
pardons,  and,  last  of  all,  to  that  provision  that 


'  tihe  trial  of  all  ci 


'x: 


peachment,  shall  be  by  jury,  and  that  other 
provision,  that  after  conviction  on  impeach- 
ment "the  party  convicted  shall,  nevertheless, 
be  liable  and  subject  to  indictment,  trial,  judg- 
ment, and  punishment,  according  to  law."  If 
you  are  not  yet  satisfied,  examine  the  proceed- 
mgs  of  the  Convention  that  framed  this  arti- 
cle, and  see  how  stndiouslj;  they  rejected  all 
impeachment  for  misbehavior  in  office,  and 
how  steadily  they  adhered  to  the  requisition 
that  nothing  but  a  high  crime  and  misdemeanor 
should  suffice. 

The  honorable  Manners  have  put  the  case 
of  insaniti/.  But  will  you  add  to  that  awful 
visitation  of  Providence  the  impious  judgment 
of  man,  that  the  sufferer  is  guilty  of  a  high 
crime  and  misdemeanor!  Ast«  the  President, 
however,  the  case  of  insanity  is  provided  for, 
not  by  removal,  not  by  impeachment,  but  by 
the  temporary  devolution  of  the  office  upon  the 
Vice  President. 

Senators,  was  there  ever  a  more  abortive 
attempt  to  make  a  case  for  impeachment  of 
the  President  under  the  Constitution  !  This 
bantling  of  impeachment,  from  the  first,  showed 
few  signs  of  vitality.  There  was  never, any 
real  life  in  it  It  has  been  nursed  by  the  Man- 
agers with  the  greatest  care,  especially  by  that 
honorable  Manager  whose  business  it  was  first 
to  bring  it  to  the  notice  of  the  Senate.  He 
dandled  the  bantling  in  his  arms  with  consum- 
mate skill.  He  pinched  its  poor  wan  cheeks 
for  some  show  ot  life,  but  even  then  it  was  too 
evident  that  it  was  in  arlmdo  mortis.  The 
nurse  was  skillfui,  but  the  subject,  with  all  its 
care,  was  beyond  his  art.  Lon^  since  this  show 
of  vitality  vanished,  and  now  it  lies,  bereft  of 
life,  a  shapeless  mass  which  gives  no  sign, 
scarcely  a  grim  contortion,  the  counterfeit  re- 
semblance of  life  under  the  galvanic  touch  of 
high  party  excitement. 

There  is  one  other  point.  Senators,  to  which 
it  is  perhaps  proper  I  should  call  attention.  I 
understand  it  tfl  be  argued  by^  the  Managers 
that  the  ad  iiderim  authority  given  to  General 
Tliomas  was  in  violation  of  law,  and  that,  aside 
from  any  question  growing  out  of  thetenure- 
of  office  act,  there  was  no  law  or  authority  to 
justify  that  appointment,  But  is  it  possible, 
even  if  such  an  error  as  that  had  been  com- 
mitted by  the  President,  it  would  make  him 
liable  to  impeachment?  In  the  course  of  the 
administration  of  the  affairs  of  this  Govern- 
ment in  the  great  departments  many  things 
are  done  almost  every  day  for  which  it  is  im- 

SOBsible  to  find  warrant  of  law.  They  are 
one,  however,  in  good  faith,  done  sometimes 
under  a  great  necessity,  and  finally  grow  up 
into  usages  apparently  contrary  to  law,  yet 
which  are  even  winked  at  by  courts  when 
brought  to  the  tost  of  a  decision.  Bntfor  my- 
self, after  the  most  thorough  investigation  of 
the  state  of  the  law  as  to  ad  interim  appoint- 
ments, I  am  unable  to  see  that  tjiere  has  been 
any  violation  of  law  in  this  ad  interim  appoint- 
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ment,  or  rather  in  this  attempt  to  malie  aa  ad 
interim  appointment. 

The  Conatitution  contains  onlj  the  following 
provision  as  to  vacancies : 
"  The  President  ahall  Ibtb  power  to  fiJl  up  all  va- 

stnnt™,  bArantfne  enmSiaBton"  wbioh"^^^!!  "xpire 
at  the  end  of  their  neit  aeBSion." 

This  is  a  very  different  thing  from  an  ad 
interim  appointment.  The  case  contemplated 
bj  the  Constitution  ia  in  no  sense  an  acting  or 
ad  interim  authority.  The  appointment  and 
commiasLon  there  required  fill  the  vacancy 
with  a  regular  officer.  But  immediately  after 
the  formation  of  the  Conatitution,  in  the  ad- 
niinistratioo  of  the  Government,  emergencies 
at  once  arose  in  the  executive  department 
requiring  instant  action.     Suddenly  an  unex- 

Eected  vacancy  in  an  office  required  at  once  a 
leum  tenetts  to  carry  on  the  oueinesB,  before 
there  waa  time  to  select  a  new  officer,  to  know 
of  bis  acceptance,  or  to  induct  him  into  office. 
So,  too,  there  being  no  vacancy,  a  temporary 
disability  might  occur  from  sickness  or  necea- 
sary  absence,  which  also  required  some  one  to 
act  during  the  interim.  It  waa  to  meet  these 
unforeseen  contingencies,  which  were  nowhere 
provided  for  in  the  Constitution,  that  acts  of 
Congress  were  passed  in  the  years  17S2,  1795, 
and  1863. 

It  is  in  the  review  of  these  various  acts  of 
Congress  that  it  ia  claimed  on  the  part  of  the 
Managers  that  there  is  no  authority  of  law  for 
making  a  temporary  appointment  in  case  of  an 
office  made  vacant  by  removal,  which  was 
claimed  by  the  Freaident  to  be  the  case  as  to 
Mr.  Stanton.  They  maintain  that  if  the  order 
of  the  President  did  remove  Mr.  Stanton,  if 
by  its  own  con^itntional  power  it  had  that 
effect,  if  it  was  a  lawful  order,  yet  the  Presi- 
dent committed  a  violation  of  law  in  attempt- 
ing lo  put  an  ad  interim  appointee  there,  just 
because  it  was  a  vacancy  caused  by  removal. 
They  claim  that  the  act  of  1863  regulates  the 
whole  matter,  and  ins,smuch  as  that  gives  no 
authority  for  an  ad  interim  appointment  to  a 
vacancy  caused  by  removal,  no  snch  authority 
is  to  be  looked  for  in  the  other  statutes. 

A  mere  reference  to  the  prior  legislation  will 
show  the  fallacy  of  this  argument.  The  act  of 
1792  provided  for  ad  interim  appointments 
in  these  biases  alone:  vacancy  occasioned  by 
death  or  by  diaability  from  absence  or  sick- 
ness. It  will  be  observed  that  this  act  made 
no  pMvision  for  an  ad  interim  appointment  in 
case  of  a  vacancy  by  resignation,  by  expira- 
tion of  term,  or  by  removal.  Next  came  the 
act  of  1795,  and  this  providas  for  an  ad  iaterim 
appointment  in  case  of  any  vacancy  whatao- 
ever.  It  extends,  therefore,  to  all  forms  of 
vacancy,  whether  by  death,  resignation,  or  ex- 
piration of  term  of  office;  and  wherever  such 
vacancy  exista  power  is  given  to  the  President 
to  authorize  any  person  to  perform  the  official 
duties  until  the  vacancy  is  tilled,  but  limits  thi 
time  for  such  temporary  authority  to  the  period 


of  six  months.  Next  comes  the  act  of  1863, 
and  this  applies  to  temporary  appointments  in 
only  two  cases  of  vacancy — those  caused  by 
deathandby  resignation,  omittihgany  provision 
as  to  vacancies  caused  by  expiration  of  term 
or  by  removal,  Lilie  the  act  of  1795,  it  limits 
the  time  of  the  temporary  aulhority  to  six 
months. 

Ther&  is  no  express  repeal  in  the  act  of  1SG3 
of  any  former  act.  It  only  porports  to  repeal 
such  acts  atid  parts  of  acts  as  are  inconsistent 
with  it.  Now,  coroparing  the  act  of  1795  with 
the  act  of  136S,  I  am  unable  to  see  any  incon- 
aiatency  between  the  two  acts.  It  is  true  that, 
as  to  vacancies  occasioned  by  death  or  resig- 
nation, both  acts  eqnally  apply}  ^nd  the  most 
that  can  be  said  of  the  last  is  that  it  is  cumu- 
lative. But  as  to  vacancies  occasioned  by  ex- 
piration of  term  and  by  removal  from  office, 
masrauch  as  there  is  no  provision  whatever  in 
the  act  of  1863  as  to  those  vacancies,  they  re- 
main as  Sxedbytheactof  1795.  For  certainly, 
aa  to  those  vacancies  so  provided  for  by  the  act 
of  1795,  there  is  no  inconsistency  between  that 
and  the  act  of  1863,  which  is  tfitboot  anypro- 
visionwhateveronthosesubjects-roatter.  There 
is,  therefore,  not  even  apretense  here  of  repeal 
by  implication. 

Very  much,  however,  is  said  as  to  those  ad 
iitierim  appointments  made  during  the  session 
of  the  Senate,  as  if  that  were  a  circumstance 
of  any  weight  or  consequence  whatever  with 
regard  to  an  ad  interim  appointment.  It  will 
be  seen  thab  not  one  of  these  laws  distin- 
^ishes  as  to  time  of  recess  or  time  of  session 
in  regard  to  the  authority  of  the  President  to 
make  these  ad  iaterim  appointments.  The 
question  ia,  when  does  the  necessity  arise,  not 

the  Senate.  And  such  has  been  the  uniform 
construction  given  to  these  acts  from  the  be- 
ginning of  the  Government  to  this  day.  These 
ad  interim  appointments  are  made  indiffer- 
ently, whether  the  Senate  is  in  session  or  in 

Hitherto,  Senators,  I  have  considered  this 
ease  in  its  legal  aspects,  and  it  seems  to  me 
that  the  argument  may  very  well  stop  here. 
Whatever  there  ia  of  matter  of  fact  ii  the  case 
adds  greatly  to  the  President's  defense.  Look 
through  the  proof  adduced  by  the  Managers 
ontside  of  the  mere  formal  documentary  ex- 
hibits. What  is  there  left  but  the  testimony 
as  to  the  speeches  ?  What  ia  there  that  has 
the  slightest  bearing  upon  the  case  of  the 
President  except  what  they  have  attempted  to 
force  into  the  case  by  the  declarationa  of  Gen- 
eral Thomas? 

We  have  heard  from  the  Managers,  eape- 
cially  from  that  Manager  who  opened  the  case 
on  the  part  of  the  proaecution,  many  high- 
sounding  declarationa  of  what  they  expected 
to  prove.  But  what  a  total  failure  we  have 
seen  in  the  way  of  performances !  Look,  now, 
with  what  a  flourish  of  trumpets  the  deciara- 
I  tJons  of  General  Thomas  as  to  hia  purposes 
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and  intenta  were  heralded  before  the  court. 
Oq  page  180  of  the  printed  record  we  find  the 
folio  winf; : 

id  tlie  question  in 


Thomas  on  the  eraning  of  the  21at  of  Febrnary  last. 
SCsteitbeeiddanTthiDgiiiEtotbemcans^yn'hich  be 
Intended  loobtMD.or  was  direcladhy  the  President 
to  obtain,  pMBesiion  of  the  Wai  Department,    If 

state  alfhe  e«d  as  nearly  as  ynu  can. 

■"     -       ,™-     ™- -'"'ict,  Mr.  Chief  JnaticB." 

"fheCaiKF  Jd8TICB.'"t&o  qaeadon  will  he  anb- 
mitted  to  the  Senate. 

"Mt.  FBCLiNSHnTSES.  Mr.  President,  I  desire  to 
rabmiC  a  quesdon. 

•■  The  ChKf  Justice,  The  Socrotarywill  read  the 
'  mitted  by  the  Senator  from  New  Jersey 


guestion  submitted  by  the  Senator  fr< 
[Mr.  FrblimohUybenj  to  the  Manage 
"The  Secretary  read  OB  follons : 


Da  die  Manaeen  Intend  to  connect  the 

sation  between  the  witnesses  and  General  Thomas 
with  the  respondent? 

"TheCBiKpJnaTicE.  Are  theManagersprepared 
to  reply  to  the  qaeition? 

Ur. Manager BiTTL EG.  Mr.President,iftbepoint 
is  to  be  argn«t,  with  the  leaveof  the  Senate,  we  wiil 
endeavor  to  answer  tliat  question  in  the  aiKoment. 

"The  Chief  JnSTiCK.    It  is  to  be  argued.    The 
Manager  will  proceed,  if  ha  desires. 
"Mr.  Stanbebt.    WedonfltUearthoanswer. 
Mr.  Manager  Bttiler.    The  answer  is,  Mr.  Pres- 
ident, if  joowill  allow  ma  to  repe 


Mr.  TEirujiui,L. 


-e  will  e 


ued  on  the 
or  from  Hew  Jer- 
I  should  like  to 


JuBTicii,    Do  the  M. 
qncBtion  of  fhe  ScD 

3t  BniLEB.    If  there 


that  we  do  propose  to  connect  the  reepondont  with 

Now,  Senators,  lask  you  whether  that  pledge 
under  which  that  testimony  wa«  admitted  has 
been  redeemed? 

I  will  make  one  more  reference  to  the  proof. 
It  is  npon  the  question  as  to  tie  intention  of 
the  President  to  bring  the  constitationality  of 
the  tenuce-of-office  act  to  the  final  arbitrament 
of  the  Supreme  Court.  He  sets  that  defense 
np  in  his  auswer.  He  alleges  that  that  inten- 
tion has  accompanied  every  act  touching  the 
suspension  and  removal  of  Mr.  Stanton,  and 
that  helms  neverlost  eight  of  it.  If  everything 
else  were  ruled  against  the  President  this  great 
esculpatory  fact  must  shield  him. 


Now  listen  to  Mr.  Manager  Butlkb  upon 
this  question.     On  page  06  of  the  teeord  he 

ofthc  United  Stales,  a  mtuority  of  whom  votedfor 
that  very  bill,  upon  its  oonatitutionality,  in  the  trial 
of  an  executiveofioer  for  will  fully  violating  it  before 
it  had  been  doubted  by  any  oonrtT 

"  Bearing  upon  this  qneetion.  however,  it  mar  be 
said  that  the  President  removed  Mr.  SUmlon  tor  the 
very  purpose  of  testing  the  eOEStitnti       " 


J?vS 


e  the 


Will  you  condemn  him  as  for  a 

If  this  plea  were  a  true  one  it  c 

hat  it  is  a  fubler/aiie.    We  shall  f 

taken  no  step  to  submit  the  qucEiiuu  lu  uu>'  i 

although  more  than  a  year  has  elapsed  sine 

Senators,  where  has  this  been  shown  on  the 
part  of  the  Managers  ?  Where  is  there  even 
a  feeble  attempt  to  show  it?  But  look  now 
to  the  proof  on  the  part  of  the  President. 
Cabined,  cribbed,,  ana  confined  as  we  have 
been  by  the  rulings  of  the  Senate  upon  thia 
question,  yet  what  appears  ?  From  firat  to 
last  the  great  fact  forces  itself  upon  our  atten- 
tion that  this  was  no  subterfuge  of  the  Presi- 
dent, no  after-thought  to  escape  the  conse- 
quences of  an  Eict,  but,  on  tbe  contrary,  that 
this  wholesome  and  lawful  purpose  of  a  resort 
to  the  proper  tribunal  to  settle  the  difScalty 
between  Congress  and  himself  was  in  the  mind 
ofthe  President  from  the  very  beginning.  They 
proved  it  by  his  own  declarations  introduced 
by  themselves  in  his  letter  to  General  Grant, 
dated  February  10,  1868,  which  may  he  found 
on  page  234  of  the  printed  record.  One  ex- 
tract from  that  letter  will  suffice.  The  Presi- 
dent says : 
•■  You  knew  the  President  was  unwilling  Co  trust 


the  office  with  ai 


juldnc 


perfectly  understood  that  in  thU  interview,  'some 
time' after  you  accepted  theoffice.thePresident,  not 
content  with  your  Silence,  desired  an  expression  of 
your  views,  and  you  answered  him  that  Mr.  Stanton 
would  have  to  appeal  to  the  courts.'" 
If  this  is  not  enongh.  Senators,  remember 
the  testimony  of  General  Thomas,  of  General 
Sherman,  of  Mr.  Cox,  of  Mr.  Merrick,  and 
see  throughout  the  purpose  of  tbe  President 
declared  at  all  times,  from  first  to  last,  to  bring 
this  question  to  judicial  arbitrament.  After 
all  this,  what  a  locking  perversion  of  testi- 
mony it  is  to  pronounce  it  an  after-thought  or 
a  subterfuge !  And  after  tlie  proof  ot  what 
took  place  on  that  trial  of  Thomas,  how  can 
the  Managers  be  bold  enough  to  say  that  they 
will  "show  you  that  he  has  taken  no  siep  to 
submit  the  question  to  any  court,  although 
more  than  a  year  has  elapsed  since  the  passage 
of  the  act?" 

Senators,  it  was-not  at  all  necessary  for  the 
defense  of  the  President  that,  in  the 
of  that  discretion  which  tbe  law  aliowi 

he  should  be  put  to  prove  that  his  int.   

were  all  right.  He  has  gone  far  beyond  the 
necessities  of  his  case.  Never  were  good  in- 
tentions and  honest  motives  more  thoroughly 
proved  than  they  have  been  proved  in  this  case. 
I  repeat  it,  that,  if  everythmg  else  were  made 
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out  againat  iim,  this  great  exculpatory  fact 
miist  absolve  him  from  all  criminal  liability. 

And  now,  Senators,  I  have  done  with  the  law 
and  the  facts  Jf  the  ease.  There  teroains  for 
me,  however,  a  duty  yet  to  be  performed — one 
of  solemn  import  and  obligation-— a  duty  U> 
my  client,  to  my  former  chief,  to  roy  friend. 
There  may  be  those  aroongyou,  Senators,  who 
cannot  find  a  case  of  gnilt  against  the  Fi-esl- 
dent.  There  may  be  those  among  you  who, 
not  aatisfied  that  a  case  for  impeachraeat  has 
yet  arisen,  are  fearful  of  the  consequences  of 
an  acquittal.  You  may  entertain  vague  appre- 
hensions Ihat,  flushed  with  the  success  of  an 
acquittal,  the  President  will  proceed  to  acta 
of  violence  and  revolution.  Senators,  you  do 
not  know  or  understand  the  man.  1  cannot 
Bay  that  you  willfully  mistrnderstaud  him ;  for 
I,  too,  though  never  an  extreme  party  man, 
have  felt  more  than  once,  in  the  heat  of  party 
conflicts,  the  same  hitter  and  uncompromising 
spirit  that  may  now  animate  you.  The  time 
has  been  when  I  looted  upon  General  Jack- 
son as  the  most  dangerous  of  tyrants.  Time 
has  been  when,  day  after  day,  I  expected  to 
see  him  inaugurate  a  revolution ;  and  yet,  aller 
his* administration  was  crowned  with  success 
and  sustained  by  the  people,  I  lived  to  see  him 
gracefully  surrender  his  great  powers  to  the 
hands  that  conferred  them,  and,  under  the 
softening  influences  of  time,  I  came  to  regard 
him,  not  as  a  tyrant,  but  as  one  of  the  most 
honest  and  patriotic  of  men. 

Now,  listen  for  a  moment  to  one  who,  per- 
haps, understands  Andrew  Johoaou  better 
than  moat  of  jou  ;  for  his  opportunities  have 
been  greater.  When,  nearly  two  years  ago, 
he  called  me  from  the  pursuits  of  professional 
life  to  take  a  seat  in  his  Cabinet,  I  answered 
the  call  under  a  sense  of  public  duty.  I  came 
here  almost  a  stranger  to  him  and  to  every 
member  of  his  Cabinet  except  Mr.  Stanton. 
We  had  been  friends  for  many  years.  Sena- 
tors, need  I  tell  you  that  all  :dy  tendencies  are 
conservative?  You,  Mr.  Chief  Justice,  who 
haje  known  me  for  the  third  of  a  century,  can 
bear  me  witness.  Law,  not  arms,  is  my  pro- 
fession. From  the  moment  that  I  was  hon- 
ored with  a  seat  in  the  Cabinet  of  Mr.  Johnson 
not  a  step  was  taken  that  did  not  come  under 
my  obser^tion,  not  a  word  (^aa  said  that 
escaped  my  attention.  I  regarded  him  closely 
in  Cabinet,  and  in  still  more  private  and  con- 
fidential conversation.  I  saw  him  often  tempted 
with  bad  advice,  I  knew  that  evil  counselors 
were  more  than  once  around  him.  I  observed 
him  with  the  most  intense  ansiety.  But  never, 
in  word,  in  deed,  in  thonaht,  in  action,  did  I 
discover  in  that  man  anything  but  loyalty  to 
the  Constitution  and  the  laws.  He  stood  firm 
as  a  rock  against  all  temptation  to  abuse  his 
own  powers  or  to  exei'cise  those  which  were 
not  conferred  upon  him.  Steadfast  and  self- 
reliant  in  the  midst  of  all  difBculty,  when  dan- 
gers threatened,  when  temptations  wereatrong, 
C.  I.— 50. 


he  looked  only  to  the  Constitution  of  bis  coun- 
try and  to  the  pey)le. 

Yea,  Senators,  I  have  seen  that  man  tried 
as  few  have  been  tried.  I  have  seen  his  con^ 
fldence  abused.  1  have  seen  him  endure,  day 
after  day,  provocations  such  as  few  men  have 
ever  been  called  upon  to  meet.  No  man  conid 
have  met  them  with  more  sublime  patience. 
Sooner  or  later,  however,  I  knew  the  explo- 
sion must  come.  And  when  it  did  come  my 
only  wonder  was  that  it  had  been  so  long  ds' 
layed.  Yes,  Senators,  with  all  his  faults,  the 
President  has  been  more  sinned  against  than 
sinning.  Fear  not,  then,  to  acquit  him.  The 
Constitution  of  the  country  is  as  safe  in  hia 
hands  from 'violence  as  it  was  in  the  bands  of 
Washington.  But  if,  Senators,  you  condemn 
him,  if  yon  strip  him  of  the  robes  of  his  office, 
if  yon  degrade  him  to  the  utmost  stretch  of 
your  power,  mark  the  prophecy?  The  strong 
arms  of  the  people  will  be  about  him. .  They 
will  find  a  way  to  raise  him  from  any  depths 
to  which  you  may  consign  him,  and  we 
shall  live  to  see  him  redeemed,  and  to  hear 
the  majestic  Toice  of  the  people,  "Well 
done,  faithful  servant,  you  shall  have  your 
reward  I ' ' 

But  if,  Senators,  as  X  cannot  believe,  bat  ta 
has  been  boldly  s^d  with  almost  official  sanc- 
tion, your  votes  have  been  canvassed  and  the 
doom  of  the  President  is  sealed,  then  let  that 
judgment  not  bo  pronounced  in  this  Senal* 
Chamber ;  not  here,  where  our  Camillus  in  the 
hour  of  our  greatest  peril,  single-handed,  met 
and  baffled  the  enemies  of  the  Republic ;  not 
here,  where  he  stood  faithful  among  the  faith- 
less ;  not  here,  where  he  fought  the  good  fight 
for  the  Union  and  the  Constitution ;  not  in  this 
Chamber,  whose  walls  echo  with  that  clarion 
voice  that,  in  the  days  of  our  greatest  danger, 
carried  hope  and  comfort  to  many  a  despond- 
ing heart,  strong  as  an  army,  with  banners. 
No,  not  here.  Seek  out  rather  the  darkest  and 
gloomiest  chamberin  the  subterranean  reoesaes 
of  this  Capitol,  where  the  cheerful  light  of  day 
never  enters.  There  erect  the  altar  andimmo- 
late  the  victim. 

Mr.  STANBERY,  after  proceeding  some 
time,  Biud;  With  the  consent  of  the  Senate,  Mr. 
Chief  Justice,  to  relieve  me  I  would  ask  per- 
mission that  my  young  friend  at  my  side>may 
read  from  my  bnef  a  few  pages  while  I  gather 
a  little  strength  for  what  1  wish  to  say. 

Mr.  ANTHONY.  The  counsel  evidently  is 
laboring  very  painfully  in  hia  endeavor  to  ad- 
dress the  Senate,  and  I  move  that  the  Senate, 
sitting  as  a  court  of  impeachment,  adjourn 
nntil  Monday  at  twelve  o'clock. 

Several  Senators.  Oh,  no  ;  let  the  argu- 
ment be  read. 

Mr.  STANBEBY.  I  do  not  ask  an  adjourn- 

1      Ml-',  ANTHONY.     I  withdraw  the  motion  if 

j  the  counsel  does  not  desire  it. 

I      Mr.  WiLLiAX  F,  PeDPftiCK  thereupon  pro- 


,  Google 


786 


ceeded  to  read  llie  argument,  and  cmitinuod 
the  reaiJiiig  until  two  minutes  to  two  o'clock. 

Mr.  JOHNSON.  I  move  that  the  court 
take  a  receae  for  fidecn  niinnles. 

The  motion  was  agreed  tfl :  and  at  the  expi- 
ration of  tlio  recess  the  Cbinf  Juntlcc  resumed 
tiie  clmir  and  called  the  Senate  to  order. 

Mr.  1'biidehck  coutinued  to  road  the  argn- 


(t  for  s< 


lO  time,  when 


Mr.  8TANBBBY  resumod  and  concluded. 

Mr.  HOWARD.  I  move  that  the  Senate, 
Bitting  for  the  trial  of  the  impeachment,  adjourn 
uniil  Monday  at  twelve  o'cioclt. 

The  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeach tnebt, 
adjourned. 

MoHDiY,  May  4,  1868. 
Ih    Cli   f  J    t        fth    U    t  dStat     to  k 
th     1 

Ih  !  p     1       t       h       g  b       m  d 

by   h    S    g  a  t  at  A  m 

Ih    M  nag  f  th      mp      hm     t         h 

f  tl      H  f  R  p 


\  1 


d  r 


If 


th        j:     1    t     pp       d  a  d  t    !>.  tb 
assigned  to  them  respectively. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
bj  Mr.  B.  B.  WiSHBURNB,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
aud  Clerk,  appeated  ana  Were  conducted  to  the 
seats  provided  for  them. 

The  Journal  of  Saturday's  proceedings  of 
tbe  Senate,  sitting  for  the  trial  of  the  impeach- 

theCHlEPiaSTICE.  Mr.  Manager Bing- 
EAM  will  proceed  with  the  argument  od  the  part 
of  the  House  of  RepresentAtives. 

Don.  JOHN  A.  BINGHAM,  one  of  the 
Managers  of  tjie  impeaebment  on  the  part  of 
tbe  House  of  Representatives,  closed  the  argu- 
ment, as  follows: 

Mr.  President  and  Sbnatobs;  I  protest, 
Senators,  that  in  no  mere  partisan  spirit,  in 
no  Bpicit  of  resentment  or  prejudice  do  I  come 
to  the  argument  of  this  grave  issue.  A  Rep- 
resentative of  the  people,  upon  the  responsi- 
bility and  under  the  obligation  of  my  oath,, by 


their  Constitution  and  laws,  Ithis  day  speak.  I 
pray,  you,  Senators,  "hear  me  for  my  eause." 
Bat  yesterday  the  Bupremacy  of  the  Constitu- 
tion and  laws  was  chaKenged  by  armed  rebel- 
lion ;  to-daytbe  supremacy  of  tlie  Constitution 
and  laws  is  challenged  by  e-tecutive  usurpation, 
and  is  attempted  to  be  defended  in  the  pres- 
ence of  the  Senate  of  the  United  States  by  the 
retained  advocates  of  the  accused. 

For  four  years  millious  of  men  disputed  by 
arms  the  supremacy  of  American  law  on  Amer- 
ican soil.  Happily  for  our  common  country, 
happily  for  our  common  humanity,  on  the  9th 


day  of  April,  in  the  year  of  our  Lord  1835,  the 
broken  battalions  of  treason  and  armed  resist- 
ance to  law  surrendered  to  the  victorious 
legions  of  the  Republic.  On  thJtday,  not  with- 
out sacrifice,  not  without  suffering;,  not  without 
martyrdom,  the  laws  were  vindicated.  On  thai 
daythe  word  went  out  all  over  our  own  sorrow ■ 
stricken  land  and  to  every  nationality  that  the 
Ropublic,  the  last  refuge  of  constitutional  lib- 
erty, the  last  aanctuary  of  an  inviolable  justice, 
was  saved  by  the  virtue  and  valor  of  its  children. 

On  the  14lh  day  of  April,  in  the  year  of  our 
Lord  1865,  amid  the  joy  and  gladness  of  the 
people  for  their  great  deliverance,  here  in  the 
capiial,  by  an  assassin's  hand,  fell  Abraham 
Lincoln,  President  of  the  United  States,  slain 
not  for  his  crimes,  but  for  his  virtues^  and 
especially  for  his  fidelity  to  duty— that  highest 
word  revealed  by  God  to  man. 

Upon  the  death  of  Abraham  Lincoln,  An- 
drew Johnson,  then  Vice  President,  by  force 
of  the  Constitution,  became  President  of  the 
United  States,  upon  taking  tbe  prescribed  oath 
that  lie  would  faithfully  execute  the  office  ol' 
President,  and  preserve,  protect,  and  defend 
the  Constitution  of  the  United  States.  The 
people,  bowing   with  nnoovered  head  in-  the 

Eresence  of  the  strange,  great  sorrow  which 
ad  come  upon  them,  forgot  for  the  moment 
the  disgraceful  part  which  Andrew  Johnson 
had  played  here  upon  the  tribune  of  the  Sen- 
ate on  the4th  day  of  March,  1865,  and  accepted 
the  oath  thustaken  by  hira  as  the  successor  of 
Abraham  Lincoln  as  confirmation  and  assur- 
ance that  he  would  take  care  that  the  laws  be 
faithfully  executed.  It  is  with  the  people  an 
intuitive  judgment,  the  highest  conviction  of 
the  human  intellect,  that  the  oath  faithfully  to 
executethe  office  of  President,  and  to  preserve, 
protect,  and  defend  the  Constitution  of  the  Uni- 
ted States,  means,  and  must  forever  mean — 
while  the  Constitution  remains  asitis— that  the 
Preaidentwill  himself  obey,  and  compel  others 
to  obey,  the  laws  enacted  by  the  legislative  de- 

Eartmeut  aftheOovemment,nntilthe  same  shall 
avebeen  repealed  or  reversed.  This,  we  may 
assume,  for  tlie  purpose  of  this  at^ument,  to  be 
the  general  judgment  of  the  people  of  this  coun- 
try. Surely  it  is  the  pride  of  every  intelligent 
American  that  none  are  above  and  none  be- 
neath the  laws ;  that  the  President  is  as  much 
the  subject  of  law  as  the  humblest  peasant  on 
the  remotest  frontier  of  our  ever  advancing- 
civilization.  Law  is  the  only  sovereign,  save 
Ood,  recognized  by  the  American  people ;  itis 
a  rule  of  civil  action  not  only  to  the  individual, 
but  to  the' million  ;  it  binds  alike  ^achand  all. 
the  official  and  the  unofficial,  the  citizen  andth<> 
great  people  themselves. 

This,  Senators — and  I  am  almost  fearful  that 
I  may  ofi'end  in  saying  it — is  of  the  traditions 
of  the  Republic,  aud  is  understood  from  the 
Atlantic  to  tlie  Pacific  shores  by  the  five  and 
thirty  millions  of  people  who  dwelt  between 
these  oceans  and  hold  in  iheir  hands  to-day  the 
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grtatest  tniBt  ever  committed  in  the  providence 
of  God  to  a  political  society. 

I  feel  n];faelf  justified,  entirely  justified,  in 
saying  that  it  rests  not  simply  upon  the  tradi- 
tions of  the  people,  but  is  embodied  in  their 
written  record  from  the  day  when  they  fired 
the  first  gnn  on  the  field  of  Lexington  to  this 
hour.  la  it  not  declared  in  that  Immoi'tal  Dec- 
laration which  will  live  as  long  as  our  language 
lives,  as  one  of  the  causes  of  revolt  against  the 
king  of  Great  Britain,  whose  character  was 
marked  by  every  act  which  may  define  a  tyrant, 
that  he  had  forbidden  hia  governors  to  pass 
laws,  unless  suspended  in  their  operation  until 
they  should,  have  received  his  assent — I  use 
the  words  of  the  Declaration,  which,  like  the 
words  of  Luther,  were  half  battles — the  law 
should  be  suspended  until  his  assent  should  be 
obtained.  That;  was  the  first  utterance  against 
the  claim  of  executive  power  to  suspend  the 
laws  by  those  immortal  men  with  wtciin  God 
walked  through  the  night  and  storm  and  dark- 
ness of  the  Revolution,  and  whom  he  taught  to 
lay  here  at  the  going  down  of  the  sun  the 
foundations  of  those  institutions  of  civil  and 
religious  liberty  which  have  since  become  the 
hope  of  the  world. 

I  follow  the  written  record  further,  still  ask- 
ing pardon  of  the  Senate,  praying  them  to 
remember  that  I  speak  this  day  not  simply  in 
the  presence  of  Senators,  but  in  the  presence ' 
of  an  expecting  and  waiting  people,  who  have 
commissioned  you  to  discharge  ^is  high  trust, 
and  have  committed  to  your  hands,  Senators, 
the  issues  of  life  and  death  to  the  Republic. 
I  refer  nest  to  the  words  of  Washington,  first 
of  Americans  and  foremost  of  men,  who  de- 
clared that  the  Constitution  which  at  any  time 
exists  until  changed  by  the  act  of  the  whole 
people  is  sacredly  obligatory  upon  all. 

I  refer  next  to  a  still  higher  authority,  which 
is  the  expression  of  the  collective  power  and 
will  of  the  whole  people  of  the  United  States, 
in  which  it  is  asserted  that — 


be  made  b 


?:^^.A' 


ra  of  ai 


'SUte 


That  is  Die  solemn  decimation  of  the  Co 
Btitntion  ;    and   pending  this  trial,  without   .. 

Srallel  in  the  history  of  the  nation,  it  should 
written  upon  these  walls. 
How  are  these  propositions,  so  plain  and 
simple  that  "the' wayfaringman  could  not  err 
therein,''  met  by  the  retained  counsel  who  ap- 


0  defend  this 


e  President, 


this  betrayal  of  the  great  trusts  of  the  people? 
The  proposition  is  met  by  stating  to  the  Senate, 
with  an  audacity  that  has  scarcely  a  parallel  in 
the  history  of  judicial  proceedings,  that  every 
official  may  challenge  at  pleasure  the  supreme 
law  of  the  land,  and  especially  that  the  Presi- 
dent of  Ihu  United  States,  charged  by  his  oath, 
charged  by  the  express  letter  of  the  Constitu- 


tion, that  "  he  shall  take  care  that  the  laws  be 
faithfully  executed,"  is  nevertheless  invested 
with  the  power  to  interpret  the  Constitution 
for  himself,  and  to  determine  judicially — Sen- 
ators, I  use  the  word  used  by  the  learned  gen- 
tleman who  opened  the  case  for  the  accused 
— to  determine  judicially  whether  the  laws  de- 
clared by  the  Constitution  to  be  supreme  are 
after  all  not  null  and  void,  because  they  do  not 
happen  to  accord  with  his  judgment 

That  is  the  defense  which  is  pr       t  d  h 
before  the  Senate  of  the  United  Stat  d 

upon  which  they  are  asked  t^  del  b  that 

the  Executive  is  clothed  with  pow  3  i  Uy 
— I  repeat  their  own  word,  and  Id  th  t 

it  may  be  burned  into  the  brain  f  S  t  rs 
when  they  come  to  deliberate  up  tb  q 
tion — that  the  President  ma:r  i"d  .  ally  con 
strue  the  Constitution  for  himself,  and  judi- 
■cially  determine  finally  for  himself  whether 
the  laws,  which  by  your  Constitution  are  de- 
clared to  be  supreme,  are  not,  after  all,  null 
and  void  and  of  no  effect,  and  not  to  be  exe- 
cuted, because  it  suits  the  pleasure  of  his  high- 
ness, Andrew  Johnson,  first  king  of  the  peo- 
fie  of  the  United  States,  in  imitation  of  George 
II,  to  suspend  their  execution.  He  ought  to 
remember,  when  he  comes  with  such  a  defense 
as  that  before  the  Senate  of  the  United  States, 
that  it  was  said  by  one  of  those  mighty  spirits 
who  put  the  Revolution  in  motion  and  who  con- 
tributed to  the  organization  of  tlus  great  and 
powerful  people,  that  Ciesar  had  his  BrutuBr 
ChariesX  oad  bis  Cromwell,  and  George  II] 
should  profit  by  their  example.  Nevertheless 
—and  this  is  the  central  poipt  of  this  entire 
discussion — the  position  is  assumed  here  in  the 
presence  of  the  Senate,  in  the  presence  of  thb 
people  of  the  United  States,  and  in  the  pres- 
ence of  the  civilized  world,  that  the  President 
of  the  United  States  is  invested  with  the  judi- 
cial poi?er  to  determine  the  force  and  effect 
of  the  Constitution,  of  his  own  obligations 
nnder  it,  and  the  force  and  effect  of  evetj  law 

{assed  by  the  Congress  of  the  United  States, 
t  must  be  conceded,  if  every  official  may  chal- 
lenge the  laws  as  unconstitational,  and  espe- 
cially if  the  President  may,  at  his  pleasure, 
declare  any  act  of  Congress  unconstitutional, 
reject,  disregard,  and  viiSate  its  provisions,  ana 
this,  too,  by  the  authority  of  the  Constitution, 
that  instrument  is  itself  a  Constitution  of  an- 
archy, not  of  order,  a  Constitution  authorizing 
a  violation  of  law,  not  enjoining  obedience  to 
law.  Senators,  establish  any  such  rule  as  this 
for  official  conduct,  and  you  will  have  proved 
yourselves  the  architects  of  your  country's 
ruin ;  jou  will  have  converted  this  land  of  law 
and  order,  of  light  and  knowledge,  into  a  land 
of  darkness,  the  very  light  whereof  will  be 
darkness — a  land 

•■WherB  eldest  Nie!it 
And  Chaos,  ancestors  of  nature,  will  hold 
ECaraal  anarchy,  amidst  the  noise 
Of  endless  wars,  and  by  confusion  stand." 

Disguise,  gloze  over,  and,  by  specious  and 
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ingenious  argument,  excuse  the  Pre'sident'a 
acta,  aa  gentlemen  maj,  the  fact  ia  that  we  are 

Saasing  upon  the  queation  whether  the  Presi- 
etit  may  jiol,  at  his  pleasure,  and  without 
peril  to  Ilia  officiul  position,  set  aside  and 
snnnl  botli  the  Constitution  and  laws  of  the 
United  States,  and  i[i  bis  great  office  inaug- 
iicat*  anarciiy  in  the  land. 

The  whole  defense  of  tiie  President  rests 
upon  the  simple  but  startling  proposition  that 
he  cannot  be  held  to  answer  for  any  violaljon 
of  the  written  Constitution  and  laws  of  the 
United  States,  because  of  his  asserted  right 
under  the  Constitution,  and  by  the  Constita- 
tion,  to  interpret  for  himself  and  execute  or 
disregard,  at  eia  election,  any  provision  either 
of  the  Constitution  or  statutes  of  the  United 
States. 

No  matter  what  demagogues  rnay  say  of  it 
outside  of  this  Chamber,  no  matter  what  re> 
tained  counsel  may  say  of  it  inside  of  this 
Oliamber,  that  is  the  issue;  and  the  recording 
angel  of  history  hs«  already  struck  it  into  tJie 
adamant  of  the  past,  there  to  remain  forever; 
and  upon  that  issue.  Senators,  you  and  the 
House  of  Representatives  will  stand  or  fall 
before  the  tribunal  of  the  future.  That  is  l^e 
bane.  It  is  all  there  is  of  it.  It  is  what  is 
embraced  in  the  articles  of  impeachment.  It 
is  all  that  is  embraced  in  them.  In  spite  of 
the  technicalities,  in  spite  of  the  lawyer's  tricks, 
in  spite  of  the  fntile  pleas  that  have  been  in- 
terposed here  ip  the  President's  t^fense,  that 
iaUie  issue.  It  is  the  head  and  front  of  An- 
drew Johnson's  offending,  that  he  has  assumed 
to  himself  the  executive  prerogative  of  inter- 
preting the  Constitution  and  deciding  upon  the 
validity  of  the  laws  at  his  pleasure,  and  sus- 
liending  them  and  dlspeasiog  with  their  execu- 

I  say  it  again,  Senators,  with  every  respect 
for  the  gentlemen  who  ait  here  as  the  repre- 
sentatives of  States  and  the  representatives  as 
well  of  that  great  people  who  are  one  people 
though  organized  by  States,  that  the  man  who 
has  heard  this  prolonged  discassion,  running 
through  days  and  weeks,  who  does  not  under- 
stand this  to  be  the  plain,  simple  proposition 
made  in  the  hearing  of  Senators,  insisted  upon 
as  the  President's  defense,  is  one  of  those  an- 
fortonates  whom  even  a  thrush  might  pity,  to 
whom  God  in  his  providence  has  denied  the 
usual  measure  of  that  intellectual  faculty  which 
we  call  reason. 

In  the  trial  of  this  case  the  Senate  of  the 
United  States  is  the  sole  and  only  tribunal 
which  can  judicially  determine  this  question. 
The  power  to  decide  it  is  with  the  Senate;  the 
responsibility  to  decide  it  aright  is  upon  the 
Senate.  That  responsibility  can  be  divided  by 
the  Senate  with  no  human  being  outside  of  this 
Chamber.  It  is  all-important  to  the  people 
of  the  United  States  at  large  as  it  is  all-import- 
ant to  their  Representatives  in  Congress  assem- 
bled, and  surely  it  is  all-important  to  the  Sen- 
titorsi  sworn  to  do  justice  in  the  premiaes 


between  the  people  and  the  President,  that 
this  great  issue  which  touches  the  nation's  life 
shall  be  decided  in  accordance  with  the  spirit 
as  well  as  with  the  letter  of  the  Constitution. 
It  is  all-important  that  it  shall  be  decided  in 
accordance  with  that  justice  to  establish  which 
the  Constilulion  itaeli'  was  ordained;  that  jus- 
tice before  the  majesty  of  which  we  this  day 
bow  as  before  the  majesty  of  that  God  whose 
attribute  it  is ;  that  justice  which  dwelt  with 
Him  before  worlds  were,  which  will  abide  with 
Him  when  worlds  perish,  and  by  which  we'shall 
be  Judged  for  this  day's  proceeding. 

TheSenate,  having  the  sole  power  lo  try  ira- 
peaehraents,  must  of  necessity  be  vested  by 
every  intendment  of  the  Constitution  with  the 
sole  and  exclusive  power  to  decide  every  .ques- 
tion of  law  and  of  fact  involved  in  the  issue. 
And  yet,  Senators,  although  that  would  seem 
to  be  a  self-evident  proposition,  hours  have 
been  spent  here  to  persuEide  the  Senate  of  the 
United  States  that  the  Senate  at  last  had  not 
the  sole  power  to  try_  every  issue  of  law  and 
fact  arising  upon  this  question  between  the 
people  and  the  President.  The  ex-Attorney 
tieneral  well  said  the  other  day,  for  he  quoted 
a  familiar  canon  of  interpretation,  "BEfect 
must  be  given  to  every  word  in  a  written  stat- 
ute." Let  effect  be  given  to  every  word  in 
the  written  statute  of  the  people — their  funda- 
mental kw,  the  Constitution  of  the  United 
States — and  there  is  an  end  of  all  controversy 
about  the  exclusive  power  of  the  Senate  to 
decide  every  question  of  law  and  fact  arising 
upon  this  issue. 

What  meant  this  long- continued  discussion 
on  the  part  of  the  coansel  for  the  President, 
resting  upon  a  remark  of  my  colleague  [Mr. 
Manager  Bdtleb]  in  his  opening  on  behalf  of 
the  people  that  this  was  not  a  court?  Was  it 
an  attempt  to  divert  the  Senate  froip  the  ex- 

Sress  provision  of  the  Constitution,  that  the 
enate  should  be  the  sole  and  final  arHters 
between  the  people  and  the  President  7  What 
meant  this  empty  criticism  about  the  words  of 
my  colleague  that  this  was  not  a  court,  but  the 
Senate  of  the  United  States?  My  colleague, 
Mr.  Chief  Justice,  simply  followed  the  plain 
words  of  the  Constitution,  that  "the  Senate 
shall  have  the  sole  power  to  try  all  impeach- 
ments."   . 

I  propose  neither  to  exhaust  my  strength  nor 
the  patience  of  the  Senate  by  dwelling  upon 
this  miserable  device  to  raise  an  issue  between 
the  Senate  and  the  courts,  because  that  is  what 
it  resulted  in  at  last  although,  it  came  after  a 
good  deal  of  deliberation,  after  a  good  many 
days  of  incubation,  after  many  utterances  on 
many  subiectB  concerning  things  both  in  the 
heavens  above  and  in  the  earth  beneath  and  in 
the  waters  under  the  earth  I  I  do  not  propose 
to  imitate  the  example  of  the  learned  and  ac- 
complished counsel  of  the  President  on  the 
trial  of  this  grave  iaaue  which  carries  with  it  so 
many  and  so  great  results  to  all  the  people  of 
the  United  States  not  only  of  this  day,  but  of 
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the  great  hereafter.  I  trust  I  shall  he  saved  in 
the  [irovidenee  of  God,  by  His  grace,  from  be- 
coming, as  have  some  of  the  couneel  for  the 
President  in  this  august  presence,  a  mere  eat- 
er-up  of  syllables,  a  mere  snapper-up  of  uncon- 
sidered trlQes.  1  |)ropose  to  deal  in  this  dis- 
cussion with  priucipiea,  not  with  "trifles  light 
as  air."  I  care  natif  the  gentlemen  choose  to 
call  the  Senate, sitting  in  the  trial  of  an  impeach- 
ment a  court.  The  Constitution  ealla  it  the 
Senate.  I  knonr,  aa  every  intelligent  man 
knows,  that  the  Senate  of  tbe  United  Slates, 
sitting  upon  the  trii^l  of  impeatbmeut,  is  the 
highest  judicial  tribunal  of  the  land.  That  ia 
conceding  enough  to  put  an  end  to  all  that  was 
sail!  on  that  poinlf — some  of  it  most  solemn ly— 
by  the  stalely  argument  of  the  learned  gentleT 


from  Massachusetts,  [Mr.  Curtis;] 
most  tenderly  by  the  effective  and  aaroit 
argument  of  m;  learned  and    accoiuplisbed 


friend  from  Ohio,  [Mr.  Groesbech.]  and. 
of  it  most  wittily— so  wittily  that  he  held  bis 
own  sides  lest  he  should  explode  with  laughter 
at  his  own  wit — by  the  learned  gentleman  from 
New  York,  [Mr.  Evarts,]  who  displayed  more 
of  Latin  than  of  law  in  bis  argument,  and  more 
of  rhetoric  than  of  logic,  and  more  of  intellect- 
ual pyrotechnics  than  of  either.  [Laughter.] 
But,  Senators,  I  am  not  to  be  diverted  by 
these  fireworks,  by  these  Koman  caudles,  by 


B  fiery  flying  s 


s  that  a 


let  off 
omplished 
the  point 


n  tbe  plai: 


.  .  „  irpents  I 
pleasure,  and  to  order,  by 
gentleman  from  New  York,  i 
made  here  between  the  people 
dent  by  his  advocates.  1  stand 
clear  letter  of  the  Constitution,  which  declares 
that  "the  Senate  shall  have  the  sole  power  to 
try  all  impeachments ;"  that  it  necessarily  in- 
vests the  Senate  with  the  sole  and  exelusive 
power  to  determine  finally  and  forever  every 
issue  of  law  and  fact  arising  in  the  case.  This 
is  one  of  those  self  evident  propositions  aris- 
ing under  the  Conatltutiou  of  the  United  States 
of  which  Hamilton  spoke  in  words  clear  and 
strong,  which  must  carry  conviction  to  the 
m»d  of  every  man,  and  which  I  beg  leave  to 
read  in  the  hearing  of  the  Senate. 

Said  Hamilton,  a  man  who  was  gifted  by 
Providence  with  one  of  those  commanding 
intellects,  whose  thoughts  indelibly 
themselves  wherever  they  fell ; 


aopreiudieed  mind,  ca 
with  it,  and  ms;  be  o 


truths  whiol 


:vidence  along 


ought  t( 


«byw 


be  attained."— iWera 

The  end  required  by  the  letter  of  your  Con- 
BtitBlion  of  the  Senate  of  the  United  Slates  is 
that  the  Senate  decide  fiually  and  for  themselves 
every  issue  of  law  and  fact  arising  between  tbe 
people  aud  tbeir  accused  President.  What 
comes  then,  I  want  to  know,  Senators,  of  the 
MgumeiLt  of  the  learned  geiitlei«an  ^gn  t^«w 


York?  The  mostsigniSeantlessontobegath- 
ered  from  which  is  this:  that  the  right  way  and 
the  effectual  way  by  which  a  man  may  make 
his  speech  immortal  is  to  make  it  eternal. 
[Laughter.]  What  becomes  of  his  long  drawn- 
out  sentence  here  about  the  right  of  this  accused 
and  guilty  man,  wbo  stands  this  day  clothed 
vrith  perjury  as  with  a  garment  in  the  presence 
of  the  people,  to  be  beard  first  in  the  Supreme 
Court  of  the  United  States  before  the  Senate 
shall  proceed  to  trial  and  judgment?  The 
Senate  is  vested  with  tbe  sole  and  exclusive 
power  to  try  this  question,  and  the  Supreme 
Court  of  the  United  States  bas  no  more  power 
to  intervene  either  before  or  after  judgmentin 
the  premises  than  has  the  Court  of  St,  Peteta- 
burg ;  and  so  the  people  of  the  United  States, 
I  hesitate  not  to  say,  will  bold. 

NevertheleaSj  clear  and   manifest  as   tUa 

Eroposition  is,  it  bas  been  insisted  upon  here 
:om  iJie  opening  of  this  defense  to  its  close  by, 
all  tbe  counsel  who  have  participated  in  the 
discussion,  that  the  Supreme  Court  is  the  final 
arbiter  for  the  decision  of  all  questions  arising 
under  the  Constitution.  I  do  not  stats  tbe 
proposition  too  broadly,  Senators.  My  occu- 
pations have  bebn  of  such  a  nature  fi.'Om  the 
commencement  of  this  trial  to  this  hour  (hat  I 
have  relied  more  upon  my  memory  of  what 
counsel  said  than  upon  any  reading  which  I 
have  given  to  tbeir  voluminous  arguments  ia 
defense  of  tbe  accused;  hut  I  venture  to  say 
that  the  proposition  is  not  more  broadl^ 
stated  by  me  than  it  has  been  stated  by  them. 
I  submit  to  the  Senate  that  the  proposition 
for  the  defense  is  not  warranted  by  the  Consti- 
tutjon;  that  there  are  many  questions  arising 
under  the  Constitution  of  the  United  States 
which  by  no  possibility  can  be  considered  as 
original  questions  either  in  tbe  Supreme  Court 
or  m  any  other  court  of  tbe  United  States. 
For  example,  my  learned  and  accomplished 
friend  who  honors  me  with  bis  attention,  and 
represenis  the  great  and  growing  Common- 
wealth of  Illinois  u^on  this  floor,  [Mr.  Tbdh- 
BULt,]  is  here  and  is  to  remain  hece,  not  by 
force  of  any  decision  which  the  Supreme  Court 
of  tbe  United  States  has  made,  or  by  force  of 
any  decision  which  the  Supreme  Court  of  tbe 
United  States  may  hereafter  make.  It  is  not 
a  question  within  their  jurisdiction.  Illinois 
is  one  of  those  great  Commonwealths  which, 
since  the  organization  of  the  Cnnstitiition  aod 
within  the  memory  of  living  men,  have  sprung 
up  from  the  shores  of  the  beautiful  Ohio  away 
to  the  golden  sands  of  California,  girdling  tlie 
continent  acrosBwithacordonof  free  Common- 
wealths under  the  direct  operation  of  the  Con- 
stitution of  the  United  States.  The  people  by 
that  Constitution  did  provide  that  the  Congress 
shall  have  power  to  admit  new  States  into  the 
Union,  and  when  tbe  Congress  passed  upon 
the  question  whether  the  peopled  Illinois  had 
organized  a  government  republican  in  form 
and  were  entitled  to  assume  their  place  in  the 
8isterhoq4  of  free  ConmiOD wealths  the  decie- 
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ion  was  Snal,  and  the  judge  of  the  Supreme 
Court  who  dares  to  challenge  the  great  seal  of 
the  State  of  Illinois,  which  the  gentleman  rep- 
resents, ought  to  be  instantly  ejected  from  his 
Slaee,  which  he  would  thereby  dishonor  and 
isgrace,  by  the  supreme  power  of  the  people 
speaking  and  acting  through  the  process  of 

It  does  not  belong  in  any  sense  of  the  word 
to  the  judicial  power  of  the  United  States  to 
decide  all  questions  arising  under  the  Consti- 
tution and  laws.  Why,  according  to  this  logic, 
the  Supreme  Court  would  come  to  sit  in  judg- 
ment at  last  upon  the  power  given  exolnsively  to 
each  House  to  judge  of  the  election,  and  quaH- 
£cation  of  its  own  members.  Senators,  the 
judicial  power  of  the  United  States  is  entitled 
to  all  respect  and  to  all  consideration  here  and 
everywhere  else;  but  that  judicial  power,  m 
is  well  known  to  Senators,  is  defined  and 
liniited  by  the  terms  of  the  Constitution,  and 
beyond  those  limitations  or  outside  of  those 
grants  that  tribunal  cannot  go,     I  read  from 


i  provision  m  answer  t« 
the  argument  of  the  gentleman  touching  the 
judicial  power  of  the  United  States : 

"The  judioinl  powar  of  the  United  Stntes  shall  be 
veBte4  in  one  Supreme  Conit,  imd  in  eueh  inferior 
oourts  as  the  Congress  may  from  Ume  to  time  orduin 


"Thejadipial  p< 


end  to  all  ei 


shall  be  mode,  under  tbeir  antboritr;  —  — 

aSeoting  embamadors,  other  pnblie  minlsten!.  and 
oon^nls;  (o  alleaiea  of  admiralty  and  maritime  jnria- 
dktion ;  t«  oontiOToraieg  to  which  the  United  States 
shall  be  a  party;  to  eontrovetaies  between  two  or 
more  Btatea;  between  aState  and  citiiens  of  another 
State;  between oitiiensofditfereDtStatM:  between 
tdtixeueofthesameState  elaiminR  lands  under  gian  Is 
of  different  States,  and  between  a  State,  or  the  citi- 
Eens  thereof, and  foreign  State),  oiUienBOrBnbiscls." 
"In  all  eases  affefltinc  embassadors,  other  public 
ministers,  and  eoDiola.  and  those  in  wblch  a  State 
shall  be  a  parly,  the  Saprome  Court  shall  have  ori- 
ginal jnrisdi  i;  turn.  Inalltheothercascsbefureinea- 
tioned  the  Supreme  Court  shall  have  appellate]  uria- 
dietiOQ.both  as  to  law  andfaet.  withsucb  eioeplions 
and  under  such  regulalioDS  as  the  Congress  shall 
make."— (^luiirulion,  articles. 

As  I  said  before,  inasmuch  as  the  Senate  of 
the  United  States  has  the  sole  power  to  try  all 
impeachments,  and  therefore  the  exclusive 
power  to  finally  determine  all  questions  arising 
therein,  it  results  that  its  decisions  can  neither 
>  be  restricted  by  judgments  in  advance,  tnade 
by  either  the  Supreme  Court  or  any  other  court 
of  the  United  States,  nor  can  the  finai  judgment 
of  tie  Senate  upon  impeachment  be  subjected 
toreviewbyihe  civil  couitsof  the  United  States 
or  to  reversal  by  executive  pardon.  So  it  is 
written  in  the  Constitution,  that  the  pardoning 
power  shall  not  extend  to  impeachments.  Im- 
peachment is  not  a  case  in  "  law  or  equity," 
witbin  the  meaning  of  the  terms  as  employed 
in  the  third  article  of  the  Constitution,  which 
1  have  jnst  read.  It  is  in  no  sense  a  case 
within  the  general  judicial  power  of  the  United 
States. 

Senators,  no  one  is  either  bold  enough  or 
weak  enough  to  stand  ia  the  presence  of  the 


Senate  of  the  United  States  and  clearly  and 
openly  proclaim  and  avow  that  the  Supreme 
Court  has  the  power  to  try  impeachments. 
Nevertheless,  the  position  assumed  in  this 
defense  for  the  accused  that  he  may  suspend 
the  laws,  dispense  with  their  execution,  and 
interpret  and  construe  the  Constitution  for 
himself  to  the  hurt  of  the  Republic,  without 
peril  to  his  official  position,  if  he  accompanies 
it  either  at  the  time  or  after  the  fact  with  a 
statement  that  his  only  object  in  violating  the 
Constitution  or  in  suspending  the  laws  and  dis- 
pensing with  their  execution  was  to  obtain  at 
some  future  day  a  judicial  construction  of  the 
one  or  ajudicial  decision  upon  the  validity  of 
lie  other,  the  Senate  is  not  to  hold  him  to 
answer  upon  impeachment  for  high  crimes  and 
misdemeanors,  does  involve  the  proposition, 
and  no  man  can  get  away  from  it,  that  the 
courts  at  last  have  a  supervising  power  over 
this  unlimited  and  unrestricted  power  of  im- 
peachment vested  by  the  people  in  the  House 
of  Representatives,  and  this  unrestricted  power 
to  try  all  impeachments  vested  by  the  people 
in  the  Senate.  On  this  proposition  I  am  will- 
ing to  stand,  defying  any  man  here  or  else- 
where to  challenge  it  successfully.  The  posi- 
tion assumed  by  the  accused  means  that  or  it 
means  nothing.  If  it  does  not  mean  that  it  is 
like  unto — 

"A  tale  told  by  an  idiot, 
Full  of  sound  and  fury,  signifying  nothing." 

Just  nothing.  Now,  I  ask  you,  Senators, 
what  colorable  excuse  is  there  for  presenting 
any  such  monstrous  proposition  as  this  to  the 
consideration  of  the  Senate  of  the  United 
States?  I  think  myself  in  this  presence  justi- 
fied in  reiterating  the  words  of  John  Marshal! 
upon  one  occasion,  that  it  is  reasonable  to 
presume  that  the  Senate  knows  something. 

The  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  cannot  by  any  pos- 
sibility extend  to  a  case  of  impeachment.  Sen- 
ators will  please  remember  the  text  of  the  Con- 
stitution whichi  have  just  read,  that  theorlginal 
jurisdiction  of  the  Supreme  Court  of  the  United 
States  is  by  the  express  letter  of  the  Constitu- 
tion restricted  to  foreign  embassadors,  other 
pnblic  ministers,  and  consuls,  and  to  cases  in 
which  a  State  may  be  a  party.  The  accused 
is  not  a  foreign  embassador ;  the  accused  is 
not  a  foreign  minister;  the  accused  is  not  a 
consul ;  and  the  accused  is  not  as  yet,  thank 
God,  "the  State."  Therefore,  the  accused  is 
not  within  lie  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  Slates. 

When  the  gentlemen  were  dwelling  so  learn- 
edly and  so  long  upon  this  question,  and  read- 
ing from  the  great  case  of  Marbury  vs.  Madi- 
son, they  ougit  to  have  leniembered  that  the 
Chief  Justice  who  pronounced  that  decision, 
and  whose  intellect,  full-orhed,  shed  a  steady 
and  luminous  light  on  the  jurisprudence  of  the 
country  for  a  third  of  acentury,  declared,  what 
no  man  has  since  questioned,  that  the  oreinal 
jurisdiction  of  the  Supreme  Court  as  dehaed 
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ID  this  text  of  the  Constitution  could  neither 
be  enlarged  nor  restricted  by  eongreaaionul 
enactment.  These  geiitiemen  ought  to  have 
remembered,  further,  when  they  inroked  the 
intervention  of  the  Supreme  Court  or  any  other 
court,  between  the  people  and  this  accused 
President,  that  the  appellate  juriediction  of 
the  Supreme  Court,  by  numerous  decisions, 
depends  eselusively  under  the  CouEtitution 
upon  the  will  of  Congress,  It  results,  there- 
fore, that  they  must  go  to  some  other  tribunal 
for  the  settlement  of  this  great  question  between 
tbe  people  and  the  President,  unless  Congress 
chooses  to  let  them  go  to  the  Supreme  Court 
bya  special  enactment  for  their  benefit.  The 
appellate  jurisdiction.  Senators,  oftheSupreme 
Court  as  Oefined  in  the  Constitution  by  words 
clear  and  plain  and  incapable  of  any  misunder- 
standing or  misconstruction,  exclude  the  con- 
clusion that  a  case  of  impeachmentcanby  any 
possibility  be  within  the  jurisdiction  of  any  of 
the  courts  of  tbe  United  States,  either  its  dis- 
trict, its  circuit,  or  its  Supreme  Court.  The 
Senate  wilt  notice  that  by  the  terms  of  the 
Constitution  the  appellate  jurisdicdon  from 
the  district  and  circuit  courts  is  limited  to  the 
cases  in  law  and  equity  and  the  other  cases 
named  in  the  Constitution,  none  of  which  era- 
brace  a  case  of  impeachment. 

There  is,  therefore,  Senators,  no  room  for 
invoking  the  decision  of  the  Supreme  Court  of 
the  United  States  upon  any  question  touching 
the  liability  of  the  President  to  answer  upon 
impeachment  by  the  people's  Representatives 
at  the  bar  of  the  Senate.  What  excuse,  there- 
fore, I  ast,  is  there  for  the  pretense  that  the 
President  may  set  aside  and  dispense  with  the 
execution  of  the  laws,  all  or  any  of  them,  en- 
acted by  the  Congress  under  the  pretext  of 
defending  the  Constitution  by  invoking  a  judi- 
cial inquiry  in  the  courts  of  the  United  States. 

Be  it  known,  Senators,  that  but  two  ques- 
tions which  by  possibility  could  become  the 
subject  of  judicial  decision,  have  been  raised 
by  the  learned  and  astute  counsel  who  have 
attempted  to  make  this  defense.  The  first  is 
that  the  heads  of  Departments  are  the  mere 
registering  secretaries  of  the  President  of  the 
United  States,  and  are  bound  to  recognize  bis 
will  as  their  sworn  duty.  I  deny  that  propo- 
sition ;  and  I  think  that  the  learned  gentleraan 
from  New  York  did  well,  remarkably  well,  as 
he  does  everything  well,  to  quote  in  advance 
for  our  instruction  when  we  should  come  to 
reply  to  him  upon  this  point,  those  divine 
words  of  tbe  great  Apostie  to  tbe  Gentiles, 
wherein  he  speaks  of  charity  as  long  patient 
and  suffering.  It  required  a  charity.  Senators, 
broader  than  the  charity  of  the  Gospel,  to  sit 
patiently  by  and  hear  these  gen ttem en  invoke 
the  decision  of  the  Supreme  Court  upon  either 
of  the  questions  involved  in  this  issue,  when 
we  knew  that  these  gentlemen,  overflowing 
they  manifestly  are  with  all  learning,  ancient 
and  modem,  the  learning  of  the  dead  as  well 
as  the  leaming  of  tbe  living,  knew  right  well 


that  the  Supreme  Court  of  the  United  States 
had  solemnly  decided  both  questions  against 

Now  for  the  proof.  As  to  the  obligation  of 
the  heads  of  uie  Departments  to  learn  their 
duly  under  tbe  law  through  the  will  of  an  Ex- 
ecutive, the  Senate  will  remember  that  the 
learned  gentleman  from  New  York  handled 
the  great  case  of  Marbury  vs.  Madison  with 
wondrous  skill  and  dexterity.  He  took  care, 
however,  not  to  quote  that  part  of  the  decision 
which  absolutely  settles  this  ijuestion  as  to  the 
obligation  of  the  Secretaries  to  respond  to  the 
will  of  the  Executive  in  questions  of  law  ;  he 
took  care  not  to  quote  it,  and  to  keep  it  in  the 
back  ground.  Perhaps,  Senators,  he  assumed 
that  he  knew  all  that  the  poor  Managers  of  the 
House  knew  about  this  case,  and  then  he  knew 
all  that  he  knew  besides,  gathered  from  Taci- 
tus, if  you  please,  and  from  the  phillipics  of 
Cicero  against  Catallne  and  from  that  speech 
of  bis  in  defense  of  Milo,  which  It  happens  he 
never  made  until  afterpoor  Milo  was  convicted 
and  banished  and  was  heard  to  cry  out  in  the 
agony  of  his  soul  if  he  had  made  that  speech 
for  him  on  the  trial,  "  I  would  not  be  to-day 
here  in  Marseilles  eating  mullets."  Laughter.] 

I  read  now  in  the  hearing  of  the  Senate  the 
decision  of  Chief  Justice  Marshal!  in  the  case 
of  Marbury  vs.  Ma^liaon,  touching  this  alleged 
obligation  of  the  heads  of  Departments  to  take 
the  will  of  the  Executive  as  their  law.  Mar- 
shall says  on  page  IG8  of  1  Crunch ; 

"  It  is  the  dutj-of  the  Secretary  of  State  fo  conibrm 
to  tbe  law.  and  in  this  he  ia  an  officer  of  the  United 
Stalea.  bound  to  obey  the  laws.  He  acta  in  this  ro- 
speot,  as  has  been  very  properly  stated  Bt  the  bar, 
under  the  authority  of  law  and  not  by  theiostmo- 
tions  of  the  President." 

If  he  should  disobey  the  law.  does  It  not 
logically  result  that  the  President's  commands 
cannot  excuse  him ;  that  the  people  might  well 
depose  him  from  his  ofBce  whether  the  Presi- 
dent willed  it  or  not?  It  only  illustrates  the 
proposition  with  which  I  started  out,  that 
neither  the  President  nor  his  Secretaries  are 
above  the  Constitution  or  above  the  laws  ^hich 
the  people  enact. 

As  for  the  other  proposition,  Senators,  at- 
tempted to  be  set  up  here  for  this  accused  and 
guilty  President,  that  he  may,  with  impunity, 
under  the  Constitution  and  laws  of  the  United 
States,  Interpret  the  Constitution  and  sit  in 
judicialjudgment,  as  the  gentleman  from  Massa- 
chusetts [Mr.  Curtis]  urged  it,  upon  tbe  valid- 
ity of  j-our  laws,  that  question  has  also  been 
ruled  In  the  Supreme  Court  of  the  United 
States,  and  from  that  hour  to  this  has  never 
been  challenged.  Although  an  attempt  was 
made  to  drag  the  illustrious  name  of  the  Chief 
Justice  who  presides,  ander  the  Constitution, 
at  this  moment  over  this  deliberative  and  judi- 
cial assembly,  to  their  help,  it  was  made  in 
vain,  as  I  shall  show  before  I  have  done  with 
this  argument.  I  say  that  the  position  assumed 
I  for  the  President  by  all  his  counsel  Umt  he  Is 
I  to  judicially  interpret  the  Conatilutiouforhlm- 
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self:  lliat  he  is  to  judicially  determine  the 
validity  of  laws,  and  execute  them  or  suspend 
them  and  liispense  with  their  executiau  at  his 

Pleasure  and  defy  the  power  of  the  people  to 
ring  him  to  trial  and  judgment,  was  settled 
gainst  hiul  thirty  years  ago -by  the  Supreme 
Court  of  the  United  Slates,  and  that  decision 
has  neverbeencinestionedsinceby  any  authori- 
tative writer  upon  your  Constitution  or  by  any 
subsequent  decision  In  your  tribunals  of  justice. 
I  read,  in  thefirst  place,  the syllabusas collated 
by  the  reporter  [Mr.  Worthington]  from  the 
report  itself,  and  then  I  will  read  the  decision 
of  the  court.  It  is  the  ease  of  Kendall  iis.  the 
United  States,  12  Peters.  In  the  syllabus  it  is 
stated  that — 


their  claims  for  certain  Bervines,  and  Uie  Postmasi 
Ooneral  nas  directed  to  credit  themiriUi  the  si 
thus  found  due.   The  Poatmaster  Qeasrkl  npon  I 


braught  the  ease  before  the  Supreme  Court  bj  a  writ 
of  error." 

Upon  tbe  hearing  of  that  case  in  the  Supreme 
Court,  Justice  Thompson  pronounced  the  uni- 
ted judgment  of  the  court  aa  follows: 

"It  was  urKed  at  the  bar  that  the  Poatmaster  8en- 
thePresidoi'  '      "'^°    .""''5.9 


of  til" 
oblig. 


Preside Dt  is  claimi 


in  him  by  ttie  ConstituUan  t 


eonrl.   It  would  be  vest 
petuiBfl  ponKT,  which  has 

r"LoiX£Keh''^ea°r 
^e!°f^liS^w'ithin  it?n 
dent  with  a  power  entire 
ot  Congress  and  paral;i 

nsia^the 
iuld^bU' 

as 

andiaaasertine 
its  results  to  all 

Pr 

To  eon 
esident 

tend  that  the 
(  the  Constitn 

Se 

ntirely  i 

ldmi°- 

eible."— 12  ASei-*,  p.  612. 

I  ask  yon.  Senators,  to  consider  whether  I 
was  not  justifiable  in  saying  that  it  was  a  tax 
upon  one's  patience  to  sit  here  and  listen  from 
day  to  day  and  from  weei  to  week  to  these 
learned  arguments  made  in  defense  of  the  Pres- 
ident, all  resting  upon  bis  asserted  executive 
prerogsitive  to  dispense  with  the  execution  of 
the  laws  and  protect  himself  from  trial  and 
conviction  before  this  tribunal,  because  he  said 
that  be  only  violated  the  laws  in  order  to  test 
their  validity  in  the  Supreme  Court,  when  that 
court  had  already  decided  thirty  years  ago  that 
any  such  assumed  prerogative  in  tbe  President 
enabled  bim  to  sweep  away  all  the  legislation 
of  Congress  and  prevent  the  administration  of 

«'  :iBtioe  itself,  and  found  no  countenance  in  tbe 
onstitution?  I  suppose,  Senators,  that  the 
learned  ex- Attorney  General  thought  that  there 
was  something  here  that  might  disturb  the  har- 
mony and  the  order  of  their  argument  in  this 
decision  of  Kendall  va.  the  United  States,  and 


n  hia  concluding  a 


Siences  by  calling  tt  _  . 
e  present  Chief  Justice  in  what  is  known  as 
tbe  Mississippi  ease.  With  all  respect  to  the 
learned  ei-ittorney  General,  and  to  all  his 
associates  engaged  in  this  trial,  I  take  it  upon  - 
me  to  say  thst  the  decision  pronounced  by  his 
honor  the  Chief  Justice  of  the  United  Stales 
in  the  Mississippi  case'  has  no  more  to  do  with 
the  question  involved  in  this  controversy  than 
has  the  Koran  of  Mohammed,  and  the  gentle- 
man was  utterly  inexcusable  in  attempting  to 
force  that  decision  into  this  case  in  aid  of  any 
such  proposition  as  that  involved  in  this  con- 
troversy, and  made,  as  I  shall  show  before  I 
have  done  with  it,  directly  by  the  President 


himself 
his  retained 
What  did 


>3  well  as  by  tbe  lips  of. 

the  Chief  Justice  decide 
1  Nothing  in  the  world 
II  known  to  every  lawyer  ia 
America,  even  to  every  student  of  the  law 
versed  not  beyond  the  horn-booka  of  hia. pro- 
fession, that  where  the  law  vested  tbe  Presi- 
dent with  discretionary  power  his  judgment  in 
the  exercise  of  his  discretion,  under  tbe  law, 
until  that  judgment  was  overruled  by  tbo  legis- 
lative power  of  the  nation;  concluded  all  par- 
ties. We  agree  to  it.  The  learned  Senator 
from  Hew  York,  who  [lonora  me  with  his  atten- 
tion, [Mr.  CoHKLiNG,]  knows  that  before  he 
was  born  that  question  was  decided  preciaeiy 
in  the  same  way  iti  the  great  State  which  be 
so  honorably  represents  here  to-day,  and  is 
reported  in  12  Wheaton;  but  it  does  not  touch 
this  question  at  all,  and  tbe  ])roposition  is 
so  foreign  to  the  question  that  it  is  like  one 
of  those  suggestions  referred  to  by  Webster 
upon  one  occasion  when  he  said  to  make  it  to 
a  right-minded  man  is  to  insult  his  intelli- 
gence. I  read,  however,  from  the  opinion  of 
the  Chief  Justice,  and  in  reading  from  it  I 
wish  to  be  understood  that  I  agree  with  every 
word  and  letter  and  syllable  which  the  Chief 
Justice  uttered;  butit  does  not  touch  this  ques- 
tion. TheAttorney  General,  in  citing,  prefaced  , 
it  with  these  words : 
ifSolentupon 


otth 


..  called  the  M 
A;iri_L,  1867.    Mr. 


:  of  the  United  SUtes, 


sm£ 


iChas 


:.  decided 
verins  the 

orthEStateofMif- 

^o'^^orfMrn^aVBrl 


a  head  of  a  De- 


port. _  A  ministerial  dnti 

partment  by  iudicinl  prv,. , .,  .-  ..„,,^.  „ 

definite  duty.  BiiEing  under  conditioua  admitted  or 

After  citing  some  oases  of  merely  ministerial 
duty,  the  Chief  Justice  proceeds  as  follows : 

■■  In  each  of  these  eases  nolhing  was  left  to  discra- 
tion. There  was  no  room  for  the  exercise  of  judg- 
ment.  The  lawreqitiredtbeperformaaeeof  aalngle, 
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specific  act,and  that  performance,  it  was  held,  mielit 
be  required  by  mandomu,.  VerydifforcntiB the  duty 
of  the  President  in  the  eseroiaa  of  the  power  to  sbo 
that  the  laws  are  faithi^lllj'  eieeutBd,  and  among  the 
lans  the  acls  named  in  the  bill." 

What  acts?  The  reconstruction  .act  that 
vested  him  with  o  very  large  discretion  to  ihe 
hurt  of  the  nation : 

"  The  duty  thua  imposed  on  the  President  is  in  no 
jUBt  sense  minialerial.    It  is  nnrelv  *Tc(iiitiTn  n-nA 


of  the  Govern  IE< 


ehariuitenzed.  in  the  langaage  of  Chief  Justice  Mar- 
ghall.  as  an  absurd  and  exeessive  exttaTaeance.'  " 
'-  •—  ^thnt,  in  the  initance  before  as,  the  feterpoi 


..'It 


>nal.   But  we  are  unable  to  perceive  that 

ance  takes  the  ease  out  of  the  general 

principlewhiohforbidajudioialinterference  with  the 
exercise  of  eiecutiva  disoretlon." 

What  on  earth  has  that  to  do  with  the  ques- 
tion in  issue  here?  I  may  have  occasion,  Sen' 
ators,  and  you  will  pardon  me  if  I  avail  myself 
of  the  opportunity,  to  say  thB,t  the  law  which 
ia  called  in  question  here  this  da^  leavea  no 
discretion  whatever  in  the  Executive,  and,  in 
the  language  of  his  honor  the  Chief  Justice, 
imposed  upon  him  a  plain  anequivocal  duty, 
about  which  he  was  not  even  mistaken  him- 
self I  count  myself,  therefore,  justified,  even 
at  this  stage  of  my  argument,  in  reiterating 
my  assertion  that  the  deeision  in  the  Missis' 
sippi  case  has  nothins  whatever  to  do  with  the 
principle  involved  in  this  eontroveray,  and  that 
the  President  has  no  excuse  whatever  for  at 
tempting  to  interfere  with  and  set  aside  the 
plain  mandates  and  requirements  of  the  law 
There  was  no  diacrelion  left  in  him  whatever , 
arid  even  hie  counsel  had  not  the  audacity  to 
argue  here  beiore  the  Senate  that  the  act  ol 
1867  which  is  called  in  question  by  thn  Ex 
ecutive,  who  has  violated  ita  provision"'  dm 
pensed  with  ita  execution,  and  dehed  its 
authority,  lefl  any  diacretion  in  him  The  point 
they  make  is  that  it  is  unconstitutional  and  no 
law ;  and  that  is  the  very  point  settled  in  Ken- 
4all  vs.  the  United  States,  that  the  power 
vested  in  the  President  "to  take  care  that  the 
iaws  he  faithfully  executed"  vests  in  him  no 
power  to  set  aside  a  law  of  the  United  States, 
and  to  direct  the  head  of  a  Department  to  dis- 
obey it,  jiid  authorize  the  head  of  the  Depart- 
ment to  plead  his  royal  mandate  in  a  court  of 
justice  in  excuse  and  justitication  of  his  re- 
fusal to  obey  the  plain  requirement  of  the  law. 
It  is  written  in  the  Constitution  that  "  he  shall 
take  care  that  the  lawebe  faithfully  executed." 
Are  we  to  mutilate  the  Constitution,  and  for 
the  benefit  of  the  accused  to  interpolate  into 
the  Constitution  a  word  which  is  not  there  and 
the  introduction  of  which  would  annihilate  the 
whole  system,  that  is  to  say,  that  ''  the  Presi- 
dent sliall  take  oare  that  the  laws  which  he  ap- 
proves, atid  only  the  laws  which  he  approves, 
shall  be  faithfully  executed?"  This  is  at  last 
the  position  assumed  for  the  President  by  him- 


self in  hia  answer  and  assumed  for  him  by  his 
counsel  in  his  defense ;  and  the  assumption 
conflicts  with  all  that  I  have  already. read  from 
the  Constittition,  with  all  that  I  have  already 
read  of  its  judicial  interpretation  and  construc- 
tion ;  and  it  conflicts  as  well'  with  all  that  re- 
mains of  the  instrument  itself.  It  is  useless 
to  multiply  words  to  make  plain  a  self-evident, 
proposition ;  it  is  useless  to  attempt  to  imply 
this  power  in  the  President  to  set  aside  and  dis- 
pense with  the  executionof  the  iaws  in  the  face 
of  the  express  words  of  the  Constitution,  that 
"all  legislative  power  granted  by  this  Consti- 
tution snail  be  vested  in  a  Coui^ress  which  shall 
consist  of  a  Senate  and  a  House  of  Represent- 
atives," that  he  shall  be, sworn  "faithfully  to 
execute  the  ofhce  of  President,"  and  therefore 
faithfully  to  discharge  every  obligation  which 
the  Constitution  enjoins,  first  and  foremost  of 
which  obligations  is  thus  written  on  the  very 
fore-front  of  the  instrument,  that  he  shall  take 
care  that  the  laws  enacted  by  the  people's  rep- 
resentatives in  Congress  assembled  shall  be 
faithfully  executed — not  some  of  the  laws;  not 
the  laws  wliich  be  approves ;  but  the  laws  shall 
be  executed  until  the  same  shall  have  been 
duly  repealed  by  the  power  that  made  them  or 
shall  have  been  constitutionally  reversed  by  the 
Supreme  Court  of  the  United  States  acting 
within  theliniitationBandunder the  restrictions 
of  the  Constitution  itself. 

We  have  heard  much,  Senators,  in  the  pro- 
gress of  this  discuss! on,' about  the  establisced 
ctistom  of  the  people  of  this  country ;  we  have 
heard  much  about  the  long-continued  practice 
of  eighty  years  under  the  Constitution  and 
laws  of  the  United  States.  You  have  listened 
in  vain.  Senators,  for  a  single  citation  of  a 
single  inslance  in  the  history  of  the  Bepublic 
where  there  was  an  open  violation  of  the  writ- 
ten law  of  this  land,  either  by  the  Executive, 
by  States,  or  by  combinations  of  men,  which 
the  people  did  not  crush  at  the  outset  and  put 
down.  That  is  a  fact  in  our  history  creditable 
',  to  the  American  people,  and  a  fact  that  ought 
to  be  considered  by  the  Senate  when  they  come 
to  sit  in  Judgment  upon  this  ca^ie  now  made 
before  them  for  the  first  time  under  the  Con- 
stitution of  the  United  States,  whether  the 
President  is  above  the  laws  and  can  dispense 
with  their  execution  with  impunity  in  the  ex- 
ercise of  what  is  adroitly  called  his  judicial 
power  of  interpretation. 

I  need  not  remizid  Senators  of  that  fact 
in  our  early  history  when,  by  insurrection, 
a  certain  act  was  attempted  to  be  resisted 
in  the  Slate  of  PennayiVania,  when  Wash- 
ington took  measures  promptly  to  crush 
the  first  uprising  of  insurrection  agninst  the 
majesty  of  the  laws.  The  gentlemen  have 
attempted  to  summon  to  their  aid  the  great 
name  of  the  hero  of  New  Orlean.i.  It  is 
fresh  within  the  recollection  of  Senators,  as 
it  is  fresh  within  the  recollection  of  miiliotis 
of  the  people  of  this  country,  that  when  the 
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State  of  Soutli  Carolina,  in  tlie  exer 
what  sbe  called  her  sovereign  powi 
State,   by   ordinance  atlempted   to   f" 


the  laws  of  the  United  States  for  tiie  collec- 
tion of  customs,  tlie  President  of  the  United 
States,  Andrew  Jackson,  not  unniindful  of 
his  oath— although  the  law  was  distasteful 
to  him,  and  it  is  a  fact  that  has  passed  into 
'bistor;  that  he  even  doubted  its  constitution- 
ality— yet,  neTertheless,  issued  his  proelama- 
tioQ  to  the  insu^ents,  and,  lifting  liis  hand, 
swore  "  hy  the  tternal  the  Union  niuat  and 
shall  be  preserved."  There  was  no  reoog- 
nition  here  of  the  rieht  either  in  himself  or  in 
a  State  to  set  aside  the  laws. 

Gentlemen,  there  is  a  case  still  fresher  within 
the  recollection  of  Senators,  and  still  fresher 
in  the  recollectiou  of  the  people  of  this  conn- 
try,  that  attests  more  signiScantly  than  any 
Other  the  determination  of  the  people  to  abide 
by  their  laws  enacted  by  their  Congress,  what- 
ever the  law  may  be  and  however  odious  it 
maj;  be.  The  gentleman  from  New  York— else 
I  might  not  have  alluded  to  it  in  this  discus- 
sion— toot  occasion  to  refer  t*  the  fugitive 
slave  law  of  1850;  a  law  which  was  disgrace^ 
ful,  (and  I  eaj  it  with  all  respect  to  the  Con- 
gress that  enacted  it;)  a  law  which  was  in  di- 
rect violation  of  the  letter  and  the  spirit  of  the 
Constitution;  a  iaw  of  which  I  can  say,  at 
least,  although  I  doubt  much  whether  the  gen- 
tleman from  New  York  can  say  as  much,  that 
it  never  found  an  advocate  in  me;  a  law  of 
which  Websterspoke  when  he  said,  "My  judg- 
ment always  was,  and  that  is  my  opinion  to-day, 
that  it  is  unwarranted  by  the  Constitution  ;"  a 
law  which  offered  a  bribe  oat  of  the  common 
Treasury  of  the  nation  to  every  magistrate  who 
satin  judgment  upon  the  right  of  a  flying  bond- 
man to  that  liberty  which  was  his  by  virtue  of 
that  same  creative  energy  which  breathed  into 
his  nostrils  the  breath  of  life  and  he  became 
a  living  soul  {  a  law  which  offered  a  reward  to 
the  ministers  of  justice  to  shorten  the  judg- 
ment of  the  poor;  a  law  which,  smiting  the 
!  the 


e  shelter  to  the  houseless,  and,  in 

1  the  utterances  of  our  divine  Mas- 

a  cup  of  water  to  him  that  was 

ready  to  perish ;  a  law  enacted  for  the  purpose  of 


Sustaining  that  ci 


leofci 


j,  that  sum  of  all 


villainies,  which  made  merchandise  of  in 


tality,  which  transformed  a  : 
a  thing  of  trade,  which,  for 
wdrd,  we  call  a  slave,  with  r 
rights  in  the  present,  with  no 
'n  the  great  hereafter  ' 


a  chattel, 

mt  of  a  better 

acknowledged 

ape  of  a  heri- 

whose  darkened 


soul,  under  his  crushing  bondage,  the 
was  voiceless,  and  Ood  himself  seemed  silent; 
alaw  under  the  direct  operation  of  which  that 
.  horrible  tragedy  was  enacted,  my  good  sir,  [ad- 
dressing Mr.  Groesbeck,].  within  our  own  noble 
Commonwealth,  in  the  streets  gf  your  beauti- 
ful city,  (Cincinnati,)  when  Margaret  Gamer, 


with  her  babe  lashed  upon  her  breast,  pursued 
by  the  officers  by  virtue  of  this  law,  in  ber  wild 
frenzy  forgot  her  mother's  affection  in  ihe  joy 


back  to  the  God  who  gave  it  rather  than  to 
allow  it  to  be  tossed  back  into  this  hell  of  hu- 
man bondage  under  the  operation  of  American 
law  ;  a  law  sustained  by  the  American  people 
even  on  that  day  when  Anthony  Burns  waited 
in  chains  under  the  shadow^f  Bunker  Hiti, 
"where  every  sod's  a  soldier's  sepulcher, 
and  where  sleeps  the  first  great  martyr  in  the 
cause  of  American  independence,  to  be  tried 
by  a  magistrate  in  a  temple  of  justice  girdled 
itself  with  chains  and  guarded  by  bayonets; 
and  yet  the  people  stood  by  and  said  let  the 
law  be  executed  until  it  be  repealed. 

Gentlemen  talk  about  the  American  people 
recognizing  the  right  of  any  President  to  set 
aside  the  laws  1  Who  does  not  know  that  two 
years  after  this  enactment,  in  1852,  the  terrible 
blasphemy  was  mouthed  in  Baltimore  hy  the 
representatives  of  that  same  party  that  i«-day 
insists  upon  the  executive  prerogative  to  set 
aside  your  laws  and  annihilate  your  Govern- 
ment, touching  this  fugitive  slave  law  that  all 
discussion  in  Congress  and  out  of  Congress 
should  be  suppcessed?  When  they  pass ea  that 
resolution  they  ought  to  have  remembered  that 
there  is  something  stronger  after  all  than  the 
resolutions  of  mere  partisans  in  convention 
assembled.  Tbe^  ought  to  have  remembered 
that  God  is  not  m  the  earthquake  or  in  the 
fire,  but  in  "the  still,  small  voice,"  speaking 
through  the  enlightened  conscience  of  enlight- 
ened men,  and  that  it  is  at  last  omnipotent. 
But — and  I  only  refer  to  it:  God  knows  that, 
for  the  honor  of  our  country,  I  would  take  a 
step  backward  and  cover  the  nakedness  and 
shame  of  the  American  people  in  that  day  of 
America's  dishonor;  but  when  the;  passed 
that  resolution  they  nominated  their  candidate, 
and  he  accepted  it^  terms,  and  he  was  carried 
to  the  prcEidenlial  chair  by  the  votes  of  all  the 
States  of  this  Union,  except  four,  upon  the 
basis  that  he  would  execute  the  laws,  however 
odious  they  might  be,  however  offensive  they 
might  be  to  the  judgment  and  conscience  of 
the  people  of  the  United  States  and  of  the 
civilized  world. 

And  now,  with  such  a  record  as  this,  these 
gentlemen  dare  to  come  before  the  Senate  and 
tell  the  Senate  that  it  is  the  traditional  policy 
of  the  American  people  to  allow  their  own  laws 
to  he  defied  by  their  own  Execntive.  I  deny 
it.  There  isnotaline  in  your  history  but  gives 
a  fiat  denial  to  the  assumption.  It  has  never 
been  done. 

In  this  connection,  Senators,  I  feel  con- 
strained, although  I  deeply  regret  it,  to  be 
compelled  to  depart  from  the  direct  line  of  my 
argument  to  notice  another  pointthatwas  made 
by  the  gentleman  in  order  to  bolster  up  this 
assumption,  made  for  the  first  time,  as  I  insist, 
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in  our  history,  of  the  right  of  the  ExeeutiTe,  by 
hie  executive  prerogative,  to  suatiend  and  dis- 
pense with  the  exeention  of  the  laws,  and  that 
was  the  reference  which  was  made  to  jour 
lamented  and  martyred  President,  Abraham 
Lincoln.  In  God's  name,  Senators,  was  itnot 
enough  that  he  remembered  in  the  darkest 
hoursof  your  trial  and  when  the  pillars  of  your 
holytempletrembiedinthe  storm  of  battle  that 
oath  which,  in  hisowa simple  worda,was  "  regis- 
tered in  heaven,"  and  which  he  must  obey  on 
the  peril  of  his  sonl — was  it  not  enough  that 
he  kept  his  laith  unt«  the  end  and  finally  laid 
down  his  life  a  beautiful  sacriGcein  defense  of 
the  Republic  and  the  lawa  without  slandering 
and  calumniating  his  memory  now  that  he  is 
dead,  that  his  tongi:ie  is  mute,  unable  to  speak 
for  himself,  hj  the  bald,  naked,  and  false  asser- 
tion that  he  violated  the  laws  of  his  country? 
I  speak  earnestly,  I  speak  warmly  on  this  sub- 
ject, because  the  man  thus  slandered  and  out- 
raged in  the  presence  of  the  Senate  and  the 
civilized  world  was  not  only  my  own  personal 
friend,  but  he  was  the  friend  pf  our  common 
country  and  our  common  humanity.  I  deny 
that,  for  a  single  moment,  ho  was  regardless 
of  the  obligations  of  his  oath  or  of  the  require- 
ments of  the  Constitution.  I  deny  that  he 
ever  violated  your  laws.  I  deny  that  he  ever 
assumed  to  himself  the  power  claimed  by  this 
apostate  President  this  day  to  suspend  your  laws 
and  dispense  with  their  execution.  Though 
dead,  he  yet  speaks  from  the  grave ;  and  I  ask 
Senators  when  they  come  to  consider  this  accu- 
sation against  their  murdered  President,  to 
ponder  upon  the  words  of  bis  first  inaugural, 
when  manifestly  alluding  to  the  fugitive  slave 
law;  which  violated  every  conviction  of  his 
nature,  from  which  he  went  back  with  abhor- 
rence, be  yet  nevertheless  in  that  inaugural 
said  to  the  Amecicftn  people,  however  much 
we  may  dislike  certain  laws  upon  our  statute- 
books,  we  are  not  at  liberty  to  defy  them,  nor 
to  disregard  them,  nor  to  sef  them  aside ;  hut 
we  must  await  the  action  of  the  people  and 
th^r  repeal  through  the  law-making  power. 
I  do  not  quote  the  exact  words,  but  I  quote 
the  substance ;  I  doubt  not  they  are  as  familiar 
to  the  minds  of  Senators  as  they  are  to  me, 

Ob,  but  said  the  gentleman,  he  suspended 
the  haheoi^orpus  act.  The  gentleman  was  too 
learned  not  to  know  that  it  has  been  settled  law 
from  the  earliest  times  to  this  hour  that  in  the 
midst  of  arms  the  laws  are  silent,  and  that  it  is 
written  in  the  Constitution  that  "the  privilege 
of  the  writ  of  habeas  corpus  shall  not  be 
pended  unless  when  in  cases  of  rehellic 
invasion  the  public  safety  may  require  it."  It 
was  not  Mr.  Lincoln  that  suspended  the  habeas 
corpus  act;  it  was  that  great  public,  solemn, 
civil  war  that  coveredyour  heavens  with  black- 
ness and  filled  the  habitations  of  your  people 
withmoumingandlamentationfor  their  beauti- 
ful, slain  upon  the  high  places  of  the  land. 
Senators,  the  best  answertbat  I  can  maketothit 
that  your  murdered  President  wai 


responsible  for  what  necessarily  resulted  from 
this  atrocious  and  unmatched  rebellion,  I  make 
in  the  words  of  that  grand  and  noble  man,  than 
whom  a  purer,  a  wiser,  or  better  spirit  never 
ascended  the  chair  of  civil  magistracy  in  this  or 
in  any  country,  in  this  age  or  in  any  age — I  refer 
to  John  Qnincj  Adams — when  he  said  that 
in  the  presence  of  public  war,  either  domestic 
or  foreign,  all  the  limitations  of  your  Constitu- 
tion are  silent,  and  in  the  event  of  insurrection 
in  any  of  the  States,  all  the  institutions  of  the 
States  within  which  it  rages,  to  use  his  own 
terse,  strong  words,  "  go  by  the  board."  You 
cannot  prosecute  war  by  a  magistrate's  war- 
rant ana  a  constable's  staff.  Abraham  Lincoln 
simply  followed  the  accepted  law  of  tie  civil- 
ized world  in  doing  what  he  did.  1  answer 
further,  for  I  leave  no  part  of  it  unanswered, 
I  would  count  myself  dishonored,  being  able  to 
speak  here  for  him  when  he  cannot  speak  for 
bimaelf,  if  I  left  any  colorable  excuse  for  this 
assault  upon  his  character  unanswered  and  - 
unchallenged. 

Why,  say  the  gentlemen,  you  passed  your 
indemnity  acts.  Now,  who  is  there  in  this 
Senate  of  the  United  States  so  weak  as  not  to 
know  that  it  is  in  vain  that  yon  pass  indemnity 
acts  to  protect  the  President  of  the  United 
States,  if,  afler  all,  his  acts  were  unconstitu- 
tional— to  the  hurt  of  private  right.  You 
must  go  a  step  further  than  that ;  you  must 
deny  jurisdiction  to  the  courts,  you  must  shut 
the  doors  of  your  temple  of  justice,  you  must 
silence  the  ministers  of  the  law  before  you 
pass  an  indemnity  act  which  will  protect  him 
if  his  act  at  last  he  unconstitutional.  That;, 
was  not  the  purpose  of  the  act.  If  the  gentle- 
man referred  to  the  general  indemnity  act,  I 
had  the  honor  to  draft  it  myself.  I  claim  no 
particular  credit  for  it.  It  is  not  unknown  to 
the  legislation  of  this  country  and  of  other 
mtriea.  The  Congress  of  the  United  States, 
Senators  will  remember,  passed  a  similar 
act  in  1802.  The  general  act  to  which  I  refer 
was  passed  in  1867,  That  act  was  simply  de- 
claring that  the  acts  of  the  President  during 
the  rebellion  and  of  those  acting  for  the  Presi- 
dent in  the  premises,  should  be  a  bar  to  prose- 
cutions againstthem  in  the  courts.  What  was 
the  object  of  it?  If  it  be  in  the  power  of  the 
nation  to  defenditself,  if  it  be  constitutional  to. 
defend  the  Constitution,  if  it  be  constitution^ 
for  the  President  to  summon  the  people  to  the 
defense  of  their  own  laws  and  the  defense  of 
their  own  firesides  and  the  defense  of  their 
own  nationality,  the  law  said  that  this  should 
he  an  authority  to  the  Courts  to  dismiss  the 
on  the  ground  that  the  act  was 
the  order  of  the  President.  But 
how  could  we  make  his  act  valid  under  the 
Constitution  if  it  was  unconstitutional,  if  the 
limitations  of  the  Constitution  operated?  I  do 
not  stop  to  argue  the  question.  It  has  been 
argued  by  wager  of  battle,  and  it  has  been 
settled  beyond  reviewin  this  tribunal  or  in  any 
tribunal  that  the  public  safety  is  the  highest 
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law,  and  that  it  is  a  part  and  parcel  of  the 
ConBtitution  of  the  United  States. 

I  have  answered,  Senators,  and  I  truat  I 
have  answered  EuScieutly,  all  that  has  been 
aid  bj  the  counsel  for  the  President  for  the 
surpose  of  giving  some  colorable  justification 
for  the  monstrous  plea  which  thej  this  day  in- 
terpose for  the  first  time  in  oui  history  that  it 
pertains  to  the  executive  prerogative  to  inter- 
pret the  Constitul.LOD  judicially  for  himself  and 
to  determine  jndiciallythe  validity  of  every  law 
passed  b;  Congress  anS  to  execute  it  or  sus- 
pend it  or  dispense  with  its  execution  at  his 

^  Mr" SHERMAN.     If  the  honorable  Man- 
ager will  pause  at  this  point  of  the  arguiqent  I 


1  that  the  Senate  U 


Then 


At  the  expiration  of  the  recess  the  Chief 
JoBtice  resumed  the  diair  and  called  the  Sen- 
■  ate  to  order. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  the  last  words  which  I  had  the 
hoBor  to  utter  in  the  presence  of  the  Senate 
were  to  the  effect  that  I  had  endeavored  to 
answer  what  had  been  said  by  the  counsel  for 
tile  accused  In  defense  of  the  monstrous  prop- 
osition made  for  the  first  time  in  the  history  of 
the  Republic  that  the  Executive  may  suspend 
and  dispensewith  the  execution  of  thopeopla's 
laws  at  his  pleasure.  I  beg  the  pardon  of  the 
Senate  for  having  forgotten  to  notice  the  very 
astute  argument  made  by  the  learned  counsel 
from  New  York  [Mr.  Evarts]  in  behalf  of  the 
President  touching  the  broker  who  refused  to 
pay  the  license  under  your  revenue  laws,  and 
under  the  advice  of  the  learned  counsel  was 
finally  protected  in  the  courts.  Senators,  par- 
don me  for  saying  again  that  the  introduction 
of  BQch  an  argument  as  that  was  an  insult  to 
the  intelligence  of  the  American  Senate ;  it 
does  not  touch  the  question,  and  the  man  who 
does  not  understand  that  proposition  is  not  fit 
to  stand  in  the  presence  of  this  tribunal  and 
argue  for  a  moment  any  issue  involved  in  this 
controversy. 

Nothing  is  more  clearly  settled,  Senators — 
and  I  ought  to  asic  pardon  at  every  step  I  take 
in  this  argument  for  making  such  a  statement 
to  the  Senate — nothing  is  more  clearly  settled 
under  the  American  Constitution  in  all  its  in- 
terpretations than  that  the  citizen  upon  whom 
the  law  operates  is  authorized  by  the  Consti- 
tution to  decline  compliance  without  resist- 
ance and  appeal  to  the  courts  for  his  protec- 
tion. That  was  the  case  of  the  New  York 
broker  to  which  the  learned  counsel  referred  ; 
and  desperate  must  be  the  defense  of  his  client 
if  it  hangs  upon  any  such  slender  thread. 

Who  ever  heard  of  that  rule  of  universal  ap- 
plication in  this  country  of  the  right  of  the 
citizen  peacefully,  quietly,  without  resistance, 
without  meditating  resistance,  to  appeal  to  the 
courts  against  the  oppression  of  the  law  being 
applied  to  the  sworn  executor  of  the  law?  The 


learned  gentleman  from  New  York  would  have 
given  us  more  light  on  this  subject  if  he  had 
informed  us  that  the  collector  under  your 
revenue  law  had  dared,  under  a  letter  of  au- 
thority of  Andrew  Johnson,  to  set  aside  a 
statute,  and  upon  his  own  authority,  coupled 
with  that  of  his  chief,  to  defy  your  power. 
The  two  questions  are  as  distinct  as  life  and 
death,  as  light  and  darkness,  and  no  further 
word  need  be  said  by  me  to  the  American  Sen- 
ate in  answer  to  that  proposition. 

I  may  be  pardoned  now.  Senators,  for  refer- 
ring to  other  provisions  of  the  Constitution 
which  do  sustain  and  make  clear  the  position 
I  assumed  as  the  basis  of  my  argument,  that 
the  letter  of  the  law  passed  hy  the  people's 
Bepresentatives  in  Congress  assembled  con- 
cludes the  Executive.  I  have  given  you  al- 
ready the  solemn  decision  of  the  Supreme 
Court  of  the  United  States  upon  that  subject, 
unquestioned  and  unchallenged  from  that  day 
to  this.  1  now  turn  to  a  higher  and  a  more 
commanding  authority,  the  Bu^weme  law  of  the 
land  ordained  by  the  people  and  for  the  peo- 

Ele,  in  which  they  have  settled  this  question 
etween  the  people  and  the  Executive  beyond 
the  reach  of  a  colorable  doubt.  I  refer  to  the 
provisions  of  the  Constitution  which  declare 


w.ba  prwBOted  to  tha  Prwidant  of  thoTJni- 
i;ifheBppi'Dve,heBballBlgnlt.batifnot,!ie 
.m  it  with  his  objaotioiia  to  that  House  Iq 


that— 

'■Every  bill  which  shall  have  passed  the  Hon 
RepraaantalJVBaandthBS^n.t««l,ilk  hpforo  ii 
come  a  law,  ba  praseated 

tad  States;  if  liBapiwovB,! . 

shall  return  it  with  his  ohj boUods 
which  it  shall  bfive  ariflinated,  whu  auuii  vuiBr  luh 
obJeotionB  at  laraa  on  their  Joumnl  and  prooeed  to 
reoonrader  it.  If.  after  sneh  reconsideration,  two 
thirds  of  that  Hanse  shall  a«rae  to  pass  the  bill,  it 

other  Houae,  by  which  it  s6all  likewise  be  recon- 
sidered, and  if  approved  by  two  thirds  of  that  House 
itshall  beeomealaw."  ...*». 
"It  any  bill  shall  not  be  returned  by  the  President 
within  ten  days  (Sundn^s  excepted)  after  it  shall 

in  like  manner  as  ithe  hod  signed  it,  anless  the  Con- 
gress by  their  adjournmeut  prevont  its  return,  in 
which  case  it  shall  not  be  a  law." 

I  ask  the  Senators  to  please  note  in  this  con- 
troversy between  the  KepreBentatives  of  the 
people  and  the  advocates  of  the  President  that 
it  is  there  written  in  the  Constitution  so  plainly 
that  no  mortal  man  can  gainsay  it,  that  every 
bill  which  shall  have  passed  the  Congress  of 
the  United  States  and  been  presented  to  the 
President  and  shall  have  received  his  signature 
shall  be  a  law ;  that  it  further  provides  that 
every  bill  which  he  shall  disapprove  and  return 
to  the  House  in  which  it  originated  with  his 
objections,  if  reconsidered  and  passed  by  the 
Congress  of  the  United  Stales  by  a  two-thirds 
shall  become  a  law ;  and  that  e 


to  the  President  for  his  approval  which  he 
shall  retain  for  more  than  ten  days.  Sundays 
excepted,  during  the  session  of  Congress,  shall 
be  alaw.  That  is  the  language  of  the  Consti- 
tution; it  shall  be  a  law  if  he  approves  it;  it 
shall  be  a  law  if  he  disapproves  it  and  the  Con- 
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eress  paaa  it  over  his  veto ;  it  shall  be  a  law  if 
he  relain  it  for  more  than  ten  days  during  the 
seaeion  of  Congresa,  Sundays  excepted.  In 
each  such  caseit  shall  be  a  law.  It  is  in  vain, 
altogether  in  vain,  against  this  bulwark  of  the 
Constitution,  that  gentlemen  come,  not  with 
their  rifled  ordnance,  but  with  their  small  arms 
plajing  upon  it,  and  telliofr  the  Senate  of  the 
United  States  and  the  people  of  the  United 
States  in  the  face  of  the  plain  words  of  the 
Constitution  that  it  shall  ^"t  be  a  law.  The 
people  meant  precisely  what  they  said,  that  it 
shallbealaw;  thoughthe  President  give  never 
BO  many  reasons,  by  veto,  why  he  deems  it 
nnconstitutJooal,  nevertheless,  if  Congresa  by 
a  two-thirds  vote  pass  it  over  his  veto,  it  shall 
be  the  law.  That  is  the  languftge  of  the  Con- 
stitution. 

Whatistheiranswer?  "Itianotto  be  a  law 
nnleaa  in  pursnance  of  the  Constitution." 
unconstitutional  law,  they  say,  is  no  law  at 
We  agree  to  that ;  but  the  executive— and  that 
is  the  point  in  controversy  here — is  not 
department  of  the  Government  to  determine 
that  issue  between  the  people  and  their  Rep- 
resentatives;  and  t*ie  man  is  inescusable,  ab- 
solutely inexcnsable,  who  ever  had  the  advan- 
tage of  common  schools  and  learned  to  read 
theplain  text  of  his  native  vernacnlar,whodares 
.to  raise  the  issue  in  the  light  of  the  plain  t'  ' 
of  the  Constitution  that  the  President,  in 

face  of  the  Constitution,  is  to  say  it  shall 

be  a  law,  though  the  Constitution  says  expressly 
IT  SHALL  BE  A  LAW.  I  admit  that  when 
enactment  of  Congress  shall  have  been 
aside  by  the  constitutional  authority  of  this 
country  it  thenceforward  ceases  to  be  law, 
and  the  President  himself  might  well  be  pro- 
tected for  not  thereafter  recogmaing  it  as  law.  I 
admit  it,  althoughgentlemenon  that  side  of  the 
Chamber  will  pardon  me — and  surely  I  make 
the  allusion  for  no  disrespectful  purpose  what- 
ever— I  say  it  rather  because  it  has  been  pressed 
into  this  controversy  on  the  other  side,  in  say- 
ing that  it  waa  the  doctrine  taught  by  him  who  is 
naw  called  the  great  apostle  of  Democracy  in 
America,  that  the  Supreme  Court  of  the  Uni- 
ted States  could  not  decide  the  constitutional- 
ity of  a  law  for  any  other  department  of  this 
Government;  that  theyonly  decide  for  them- 
selves en4  the  suitors  at  their  bar.  For  what 
earthly  use  the  citation  from  Jefferaon  was  in- 
troduced by  the  learned  gentleman  fromTen- 
nessee,  [Mr.  Nelson,]  who  first  referred  to  it, 
and  by  the  learned  Attorney  General,  I  cannot 
for  the  life  of  me  comprehend  in  the  light  cf 
the  answer  here  interpoaed  by  the  President. 
He  tells  you,  Senators,  by  his  answer  that  he 
only  violated  the  law,  he  only  asserted  this 
executive  prerogative,  that  would  cost  any 
crowned  head  in  Europe  this  da^  his  life,  in- 
nocently for  the  purpose  of  taking  the  judg- 
ment of  the  Supreme  Court;  and  here  comes 
bis  learned  advocate  from  Tenneasee,  and  his 
learned  advocate,  the  Attorney  General,  quot- 
ing the  opiniou  of  Thomas  JeSeraou  to  show 


that  at  last  the  decision  of  the  Supreme  Court 
could  not  control  him  at  all ;  that  it  conld  not 
decide  any  question  for  the  departmentfi  of  the 
Government. 


the  framers  of  the  Conatitution.  I  know  well 
that  he  was  notone  of  the  buildera  of  thefabric 
of  American  empire.  While  he  contributed 
much  to  work  out  the  emancipation  of  the 
American  people  from  the  control  and  dom- 
ination of  British  rule  and  deaervea  well  of  his 
country,  one  of  the  authors  of  the  Declaration 
of  Independence,  yet  I  know  well  enough  that 
his  opinions  on  that  subject  are  not  accepted 
at  thta  day  by  the  great  body  of  the  Ameiican 
people  and  find  no  place  in  the  authoritative 
and  commanding  writers  upon  the  text  of  your 
Constitution.  He  was  a  man,  doubtless,  of 
fine  philosophic  mind ;  he  was  a  man  of  noble, 
patriotic  impulses ;  he  rendered  great  service 
to  the  country  and  deserves  well  of  his  country- 
men ;  but  he  is  not  an  authoritative  exponent 
ofthe  principleaof  your  Conatitution,  ana  nevef 

I  may  be  pardoned  further,  in  passing,  for 
saying  in  connection  with  this  citation  that  is 
made  here,  right  in  tie  face  of  the  answer  of 
the  accused,  that  his  only  object  in  violating 
the  law  was  tphave  a  decision  of  the  Supreme 
Court  on  the  subject,  that  another  distinguished 
man  of  the  Democratic  party  standing  in  his 
place  in  the  8enat«  years  ago,  in  the  contro- 
versy about  the  coostltUtionaTily  of  the  United 
States  Bank,  afterward  lifted  to  the  Presidency 
of  the  United  States,  declared  in  his  place  here 
that  while  he  should  give  a  respectful  consider- 
ation to  the  decision  of  the  Supreme  Court  of 
the  United  States  touching  the  constitutionality 
of  an  act  of  Congress,  he  should  nevertheless, 
as  a  Senator  upon  his  oath,  hold  himself  not 
bound  by  it  at  all.     That  was  Mr.  Buchanan. 

One  thing  is  very  certain ;  that  these  authoi^ 
ities  quoted  by  the  gentlemen  do  sustain  is 
some  sort,  if  it  needed  any  support  at  all,  the 
position  that  I  have  ventured  to  assume  before 
the  Senate,  that  upon  all  trials  of  impeachment 
presented  by  the  House  of  Repreaentativea  the 
Senate  of  the  United  States  is  the  highest  judi- 
cial tribunal  of  the  land,  and  is  the  exclusive 
judge  of  the  law  and  fact,  no  matter  what  any 
court  ma^  have  said  touching  any  question 
involved  in  the  issue. 

Allow  raCj  Senators,  now  to  take  one  step 
further  in  this  argument  touching  this  position 
of  the  President,  for  I  intend  in  every  step  I 
take  to  stand  with  the  Constitution  of  my  coun- 
try, the  obligations  of  which  are  upon  me  as 
a  representative  of  thepeople.  I  have  already 
in  your  hearing  cited  a  test  from  the  Constitu-  , 
tion  which  ought  to  close  this  controversy  be- 
tween the  people  and  the  President  as  to  his 
right  to  challenge  a  law  which  the  Constitution 
declares  is  a  law  and  shall  be  a  law  despite  his 
veto,  Theother  provision  of  the  Constitution 
to  which  I  refer  is  that  provision  which  defines 
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and  iimita  the  ezecutiv*  power  of  the  Presi- 
dent. I  refer  again  to  the  words  of  the  Con- 
atitution : 

"The  Pr 

theArmra ,  _. , 

militia  of  the  seTeral  SCatee.  when  called  ii 
actnol  Bsrvice  of  the  United  etates;  he  maj' reiiniie 
the  opinion,  in  wriClne,  of  the  principal  officer  In 
each  of  IheEXBOative  Departments  upon  aoyEuhJenC 
TelatinE  to  tbo  duties  of  their  respectlre  oMcea,  and 
be  shall  havo  power  tofrantrepnoTes  and  pardons 
for  offenses  against  the  United  States,  oxcopt  in  coses 
of  impeach  niGnt. 

"□eehnll  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided 
two  thirds  of  tho  Seniors  present  concur;  and  be 
eboll  nominste,  and  bTandvithtbe  advice  and  con- 
sent of  the  Benate  shall  appoint,  emhnsB ad DTS.  othoF 
pnblio  ministeia  nnd  oonsnls.jndeesof  the  SBpreme 
Coort,  and  all  other  otBceis  of  the  United  States, 
whuse  appointments  are  iiAt  herein  otherwise  pro- 
Tided  for,  and  which  shall  be  eatablished  brlan; 
bntthoCongreesmay  bylaw  vest  the  appointment 
of  snob  inferior  officers  as  they  think  proper  in  the 
President  alone,  in  the  oonrts  of  Ian,  or  in  the  heads 
of  Departments. 

"The  President  shall  have  power  to  fill  np  all  va- 
eanoiea  that  may  happen  dnrini  the  recesBOt  the 
Senate,  by  sranUng  oonunissions  which  shall  expire 
at  the  end  of  tbeirnextsesrion. 

"Hb  shall  &om  time  to  IJme  give  to  the  Congress 
information  of  the  state  of  the  Union,  and  recom- 
mend to  their  consideration  sneb  measures  as  be 
»hall  jud^e  neeeasary  and  expedient;  he  mav.  on 

either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjonmment,  be 
may  adjourn  tnem  to  such  time  as  he  shall  think 
proper,"  &c.  • 

These  are  tho  apeeific  powers  conferred  on 
the  President  by  the  Conatitation.  I  shall  have 
occasion  hereafter  in  the  course  of  this  argu- 
ment  to  tate  notice  of  that  other  provision 
which  declares  that  the  executive  power  shall 
be  vested  in  a  President.  It  is  not  a  grant  of 
power,  however,  I  may  be  allowed  to  say  in 
passing,  to  the  President,  and  never  was  so  held 
by  anybody  in  this  country.  The  provisions 
of  the  Conatitution  which  I  have  read  grant  to 
the  President  of  the  United  States  no  legisla- 
tive nor  jadieial  power.  Both  of  these  powers, 
legislative  and  jadicial,  are  necessarily  involved 
in  the  defense  this  day  attempted  to  bo  set  np 
bytheBzecative;  firstjin  the  words  of  his  own 
counsel,  that  he  may  judicially  interpret  the 
Constitution  for  himself  and  judicially  determ- 
ine npon  the  validity  of  every  enactment  of 
Congress;  and  second,  in  the  position  assumed 
b;  himself,  and  for  which  he  stands  charged 
bereat  yonr  bar  as  a  criminal,  to  repeal — 1  use 
the  word  advisedly  and  considerately— to  re- 
peal by  his  own  will  and  pleasure  the  laws 
enacted  by  the  Representatives  of  thepeople. 
This  power  of  suspending  the  laws,  of  dispens- 
ing with  their  execution  until  snch  time  as  it 
may  suit  his  pleasnre  to  test  thetr  validity  in 
the  courts,  is  a  repeal  for  the  time  being,  and, 
if  it  be  sustained  by  the  Senate,  may  last  during 
his  natural  life,  if  so  be  the  American  people 
should  so  long  tolerate  him  in  the  office  of 
Chief  Magistrate  ofthe  nation.  Whyshould  I 
stop  to  argue  the  question  whether  such  a 
power  as  this,  legislative  andjudiciai,  may  be 
rightfully  assumed  bj  the  President  of  the 


United  States,  under  the  Constitution,  when 
that  Constitution  expressly  declares  that  all 
legislative  power  granted  by  this  Constitution 
shall  be  vested  in  Cfingress,  and  that  all  judi- 
cial power  shall  be  vested  in  a  Supreme  Court 
and  in  snch  inferior  courts  as  tie  Congress  may 
by  law  establish,  subject,  nevertheless,  to  the 
limitations  and  definitions  of  power  embraced 
in  the  Constitution  itself?  The  assumption 
upon  which  the  defense  ofthe  President  rests, 
that  he  shall  only  execute  such  laws  as  he  ap- 
proves or  deems  conHitutional,  is  an  assump- 
tion which  invests  him  with  legislative  and 
judicial  power  in  direct  contravention  of  the 
express  words  of  the  Constitution. 

If  the  President  may  dispense  with  one  act 
of  Congress  upon  his  own  discretion,  may  he 
not  in  like  manner  dispense  with  every  act  of 
Congress?  I  ask  you.  Senators,  whether  this 
conclusion  does  not  necessarily  result,  as  ne- 
nessarily  as  effect  follows  efficient  caiise  ?  If 
not,  pray  why  not?  Is  the  Senate  ofthe  Uni- 
ted States,  in  order  to  shelter  this  great  crim- 
inal, to  adopt  the  bold  assumption  of  unre- 
stricted executive  prerogative,  the  wild  and 
guilty  fantasy  that  the  king  can  do  no  wrong, 
and  thereby  clothe  the  Executive  of  the  Amer- 
ican people  with  power  to  suspend  and  dis- 
pense with  tho  execution  of  their  laiws  at  his 
Eleaanre,  to  interpret  their  Constitution  for 
imself,  and  thereby  annihilate  their  Govern- 

Senators,  I  have  endeavored  to  open  this 
question  before  you  in  its  magnitude.  I  trust 
that  I  have  succeeded.  Be  assured  of  one  thing, 
that  according  to  the  best  of  my  ability,  in  the 

fresenoe  ofthe  Representatives  ofthe  nation, 
have  not  been  unmindful  of  my  oath ;  and  I 
beg  leave  to  say  to  you,  Senators,  this  day,  in 
all  candor,  that,  in  my  judgment,  no  question 
of  mightier  import  was  ever  before  presented 
to  the  American  Senate,  and  to  say  further, 
that  no  question  of  greater  magnitude  ever  can 
come  by  possibility  before  the  American  Sen- 
ate, or  any  question  upon  the  decision ^of  which 
greater  interests  necessarily  depend. 

In  considering  tliis -great  question  of  the 
power  ofthe  President  by  virtue  of  his  execu- 
tive office  to  suspend  the  laws  and  dispense 
with  their  execution,  1  pray  you.  Senators, 
consider  that  the  Constitution  of  your  conn- 
try,  essential  to  our  national  life,  cannot  exist 
without  legislation  duly  enacted  by  the  Eepre- 
sentatives  ofthe  people  in  Congress  assembled 
and  duly  executed  bv  their  chosen  Ciiief  Magis- 
trate. Courts,  neither  supreme  nor  inferior, 
for  the  administration  or  justice  within  the 
limitations  of  your  Constitution,  can  exist 
without  ieaislation.  Is  the  Senate  to  be  told 
that  this  Department  of  the  Government,  es- 
sential to  the  peace  of  the  Republic,  essential 
to  the  administration  of  justice  between  man 
and  man,  those  ministers  ofjustieewho,  in  the 
simple  oath  of  the  purer  days  of  the  Republic, 
were  sworn  to  do  equal  justice  between  the 
poor  and  the  rich,  shall  not  administer  Justice 
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Bt  all  if  perchance  the  President  of  the'TJni- 
ted  States  may  choose,  when  the  Congress 
comes  to  eDact  a  law  for  the  organization  of 
the  judiciary,  and  enact  it  even  despite  his  ob- 
jections to  the  contrary  in  accordance  with  the 
Constitution  bjatwO'thirdB  vote,  todeclarethat 
according  to  his  judgment  and  his  convictions 
it  violates  the  Constitution  of  the  cotintr;,  and 
therefore  it  shall  not  be  put  into  execution  ? 

Senators,  if  he  has  the  power  to  eit  in  judg- 
ment judicially — and  I  use  the  word  of  his 
advocate — uponthetenare-of-officeact  of!8G7, 
he  has  like  power  to  sit  in  judgment  judiciallj 
upon  every  other  act  of  Congress ;  and  in  the 
event  of  the  President  of  the  United  States 
interfering  with  the  execution  of  a  judiciary 
act  establishing  for  the  first  time,  if  jiou  please, 
in  your  history,  or  for  the  second  time,  if  you 

§leaae,ifbysomestrangeinterventionofProTi- 
ence  the  existing  judges  should  perish  from 
the  earth,  I  would  lilio  to  hnow  what  becomes 
of  this  naked  and  bald  pretense  (unfit  to  be 
played  with  to  children, much  less  by  full-grown 
men}  of  the  President,  that  he  only  violates  the 
laws  innocently  and  harmlessly,  to  have  the 
question  decided  in  the  courts,  when  he  arro- 
gates to  himself  the  power  to  prevent  any  court 
sitting  in  judgment  upon  the  question  ? 

Representatives  to  the  Congress  of  the  Uni- 
ted States  cannot  be  chosen  without  legisla- 
tion ;  first,  the  legislation  of  the  Congress  ap- 
portioning representation  among  the  several 
States  Bccordingto  the  whole  numbet  of  repre- 
sentative population  in  each;  and  second,  an 
enactment  either  of  the  Congress  or  of  the 
Legislatures  of  the  several  States  fixing  the 
time,  place,  and  manner  of  holding  the  elec- 
tions. Is  it  possible  that  the  President  of  the 
United  States,  in  the  event  of  such  legislation 
by  the  Congress,  clearly  authorized  by  the  very 
terms  of  the  Constitution,  and  essential  to  the 
very  existence  of  the  Government,  is  permit- 
ted, in  the  exercise  of  his  judicial  executive 
authority,  to  sit  in  judgment  upon  your  statute 
and  say  that  it  shall  not  be  executed?  This 
pqwer  given  by  your  Constitution  to  the  Con- 
gress to  prescribe  the  timeand  place  and  man- 
ner of  holding  elections  for  Representatives  in 
Congress  in  tSe  several  States,  and  to  alter  as 
well  the  provisions  of  the  State  Le^slatures, 
in  the  wo|;ds  of  one  of  the  framers  of  the  Con- 
stitution, was  put  into  the  instrument  to  enable 
the  people  through  the  national  Legislature  to 
perpetuat*  the  legislative  department  of  their 
own  Government  in  the  event  of  the  defection 
of  the  State  Legislatures;  and  we  are  to  be 
told  here,  and  we  aretodeliberatenponit  from 
day  to  day  and  from  week  to  week,  that  the 
President  of  the  United  States  is,  by  virtue  of 
his  executive  ofiice  and  his  execntive  preroga- 
tive, clothed  with  theauthority  to  determme 
the  validity  of  your  law  and  to  suspend  it  and 


execute  the  laws  of  the  people  enacted  by  their 
BepresenbitJves  in  Congress  assembled,  can- 


not be  chosen  without  legislation.  Are  we 
again  to  be  told  thatthe  President  at  every  step 
is  vested  with  authority  to  dispense  with  the 
execution  of  the  law  and  to  suspend  its  opera- 
tion till  he  can  have  a  decision,  if  you  please, 
in  the  courts  of  justice?  Revenue  cannot  be 
raised,  in  the  words  of  the  Constitution,  to 
provide  for  the 
welfare  without  legi 
to  intervene  with  hi 
declare  that  your  re 
approval,  and  in  the  i 
coiirdinate  power  as 
this  Government  chooses  to  suspend  the  law 
and  dispense  with  its  execution  7  If  the  Pres- 
ident may  set  aside  all  laws  and  suspend  their 
execution  at  pleasure,  it  results  that  he  may 
annul  the  Constitution  and  annihilate  the  Gov- 
ernment, and  that  is  the  issue  before  the  Amer- 
ican Senate.  I  do  not  go  outside  of  his  answer 
to  establish  it,  as  I  shall  show  before  I  have 
done  with  this  controversy. 

The  Constitution  itself,  according  to  this 
assump^on,  Is  at  his  mercy,  as  well  as  the  laws, 
and  the  people  of  the  United  States  are  to 
stand  by  and  be  mocked  and  derided  in  their 
own  Capitol  when,  in  accordance  with  the  ex- 

Eress  provision  of  their  Constitution,  they  bring 
im  to  the  bar  of  the  Senate  to  answer  for  such 
a  crime  than  which  nonegreaterever  was  com- 
mitted since  the  day  when  the  first  crime  was 
committed  upon  this  planet  as  it  sprung  from 
the  hand  of  the  Creator ;  that  crime  whiSi  cov- 
ered one  manly  brow  with  the  ashy  paleness 
and  terrible  beauty  of  death,  and  anotherwith 
the  damning  blotch  of  fratricide.  The  people 
are  not  to  be  answered  at  this  bar  that  it  is  in 
vain  that  they  have  put  into  the  hands  of  their 
Representatives  the  power  to  impeach  such  a 
malefactor,  and  by  the  express  words  of  their 
Constitution  they  have  put  the  power  into  the 
hands  of  the  Senate,  the  exclusive  power,  the 
sole  power  to  try  him  tor  his  high  crimes  and 
misdemeanors. 

The  question  touches  the  nation's  life.  Be 
it  known.  Senators,  that  your  matchless  con- 
stitution of  government,  the  hope  of  the  strug- 
iing  friends  of  liberty  in  all  lands,  and  for  the 
perpetuity  and  the  triumph  of  which  millions 
of  hands  are  lifted  this  day  in  silent  prayer  to 
the  God  of  nations,  can  no  more  exist  without 
laws  duly  enactfld  by  the  law-making  power 
of  the  people  than  can  the  people  themselve' 
exist  without  air  or  without  tnat  bright  heaven 
which  bands  above  os  filled  with  the  life-giving 
breath  of  the  Almighty,  A  Constitution  and 
laws  which  are  not  and  cannot  be  enforced  are 
dead.  The  vital  principle  of  your  Constitution 
and  laws  is  that  Uiey  shall  be  the  supreme  law 
of  the  land— supreme  in  every  State,  supreme 
in  every  Territory,  supreme  in  every  rood  of 
the  Republic,  supreme  upon  every  deck  covered 
by  your  flag,  in  every  zone  of  the  globe.  And 
yet  we  are  debating  here  to-day  whetlier  a  man 
whose  breath  is  in  his  nostrils,  the  mere  ser- 
vant of  the  people,  may  not  suspend  the  exe- 
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cutian  botbof  Uie  ConEtitution  and  of  the  laws 
at  hia  pleasure,  Bnd  defy  the  power  of  the 
people.  The  determination.  Senators,  of  all 
these  questions  is  involved  in  this  issue,  and 
it  is  for  the  Senate,  and  the  Senate  alone,  to 
decide  them  and  to  decide  them  aright. 

I  have  dwelt  thas  long  upon  this  point  be- 
cause it  underlies  the  whole  question  in  issue 
here  between  the  President  and  the  people, 
and  upon  its  determination  the  decision  of  the' 
whole  issue  depends.     If  I  am  right  in  the 

Eosition  that  the  aets  of  Congress  are  law, 
inding  npon  the  President  and  to  be  executed 
b;  him  until  lepeakd  by  Congress  or  actually 
reversed  by  the  courts,  it  results  that  the  will- 
ful violation  of  such  acts  of  CoDgrees  by  the 
President  and  the  persistent  refusal  tu  execute 
them  is  a  high  crime  or  misdemeanor,  within 
the  terms  of  the  Constitution,  for  which  he  is 
impeachable,  and  of  which,  if  he  be  guilly,  he 
ought  to  be  convicted  and  removed  from  the 
office  that  he  has  dishonored.  It  is  not  need- 
ful to  inquire  whether  only  crimes  or  misde- 
meanors specifically  made  such  by  the  statutes 
of  the  United  States  are  impeachable,  becanse 
by  the  laws  of  the  United  Stales  all  crimes 
and  misdemeanors  at  the  common  law,  com- 
mitted within  the  District  of  Columbia,  are 
made  indictable.  I  believe  it  is  conceded  on 
every  band  that  a  crime  or  misdemeanor  made 
indictable  by  the  laws  of  the  United  States, 
when  eomrailted  by  an  officer  of  the  Unifed 
States  in  his  office,  in  yiolatjon  of  his  sworn 
duty,  is  a  high  crime  and  nfisdemeanor  within 
the  meaning  of  the  Constitution,  At  all  events, 
ifthatbe  not  accepted  asa  true  and  self-evident 
proposition  by  Senators,  it  would  be  in  vain 
tliat  I  should  argue  further  with  them.  And  I 
might  as  well  expect  to  kindle  life  under  the 
ribs  of  death  as  to  persuade  a  Senate,  so  lost 
to  every  sense  of  duty  and  to  the  voice  of  rea- 
son itself,  which  conies  to  tl^e  conclusion  that 
after  all  it  is  not  a  high  crime  and  misde- 
meanor under  the  Constitution  for  a  President 
of  the  United  States  deliberately  and  purposelv, 
in  violation  of  hia  oath,  in  violation  of  the  plain 
letter  of  the  Constitutionthat  he  shall  take  care 
that  the  laws  be  faithfully  executed,  to  set  the 
laws  aside  and  defiantly  declare  that  he  will 
not  execute  them. 


J  by  my  associate,  [Mr.  Manager  Bout- 

WBi,L,]  to  the  act  of  February  27,  1801,  (2 
Statutes- at- JjBrge,  103,  10i,J  which  declares 
that  the  common  law  as  it  existed  in  Maryland 
at  the  date  of  the  cession  shall  be  in  force  in  the 
District.  I  refer  also  to  4  Statutes-at- Large, 
page  450,  section  fifteen,  which  declares  that 
all  crimes  and  offenses  not  therein  specific- 
ally provided  for  shall  be  punished  as  there- 
tofore provided,  referring  to  the  act  of  1801. 
I  refer  also  to  12  Statutes -at- Large,  page  763, 
section  three,  which  confers  jurisdiction  to 
try  ali  these  offenses  upon  the  courts  of  the 
District. 


Tlrat  common-law  offenses  are  indictable  in 
the  District  has  been  settled  by  the  courts  of 
the  District  and  by  the  Supreme  Coiivt.  In  the 
United  Slates  vs.  Watkins,  3  Cranch,  the  cir- 
cuit court  of  the  District  ruled — 

"In  reeari  to  offenses  eommitted  within  this  part 
of  the  District  the  United  Statts  have  a  criminal 
common  law  and  thacourt  has  criminal  common-law 
jurisdiction." 

And  in  the  case  of  the  United  States  us.  Ken- 
dall, before  referred  to  in  12  Peters,  H14,  the 
court  ruled  i 


It  is  clear  that  the  offenses  charged  in  the 
articles,  if  committed  in  the  District  of  Colum- 
bia, would  be  indictable,  for  at  the  common 
law  an  indictment  lies  for  all  misdemeanors 
of  a  pnblic  evil  example,  for  neglecting  duties 
imposed  by  law,  and  for  offenses  against  com- 
mon decency,  4  Bacon's  Abridgement,  page 
302,  letter  E. 

Thia  is  all.  Senators,  that  I  deem  it  import- 
ant at  present  to  say  upon  the  impeachable 
character  of  the  offenses  specified  in  the  arti- 
cles against  the  President  further  than  to  re- 
mark that  although  the  question  does  not  arise 
npon  this  trial  for  the  reasons  already  stated, 
a  crime  or  misdemeanor  committed  by  a  civil 
officer  of  the  United  States  not  indictable  by 
our  own  laws  or  by  any  laws,  has  never  yet 
been  decided  not  to  be  impeachable  under  the 
Constitution  of  the  United  States ;  nor  can 
that  question  ever  be  decided  save  by  the  Sen- 
ate of  the  United  States.  I  do  not  propose  to 
waste  words,  if  the  Senate  please,  in  noticing 
what  but  for  the  respect  I  oear  him  I  would 
call  the  mere  lawyer's  quirk  of  the  learned 
counsel  from  Massachusetts  upon  the  defense 
[Mr.  Curtis]  that  even  .if  the  President  be 
guilty  of  the  crimes  laid  to  his  charge  in  the 
articles  presented  by  the  House  of  Represent- 
atives, they  are  not  high  crimes  and  misde- 
meanors within  the  meaning  of  the  Constitu- 
tion, because  they  are  not  kindred  to  the  great 
Crimea  of  treason  and  bribery.  It  is  enough, 
Senators,  for  me  to  remind  you  of  what  I  have 
already  said  that  they  are  crimes  which  touch 
the  nation's  life,  which  touch  the  stability  of 
your  institutions;  they  are  crimes  which,  if 
tolerated  by  this  highest  judicial  tribunal  in 
the  land,  vest  the  President  by  solemn  judg- 
ment with  the  power  under  the  Constitution  to 
suspend  at  pleasure  all  the  laws  upon  your 
statute-book,  and  thereby  overturn  your  Gov- 
ernment. They  have  heretofore  been  held 
crimes,  and  crimes  of  such  magnitude  that 
they  have  cost  the  perpetrators  their  lives — not 
simply  their  offices,  hut  their  lives.  Of  thia  I 
may  have  more  to  say  hereafter. 

But  I  return  to  my  proposition.  The  defense 
of  the  President  is  not  whether  indictable 
crimes  or  offenses  are  laid  to  his  charge,  hot 
it  rests  upon  the  broad  proposition,  as  already 
said,  that  impeachment  will  not  lie  against  him 
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for  anj  Tiolation  of  the  Constitution  «Jid  laws 
because  of  bis  asserted  constitutional  right  to 
judicially  interpret  every  provision  of  the  Con- 
atitution  for  hiniBelf,  and  also  to  interpret  for 
himself  the  validity  of  every  law  and  execute 
or  disregard  upon  his  election  any  provision 
of  either  the  Constitntion  or  the  laws,  espe- 
dally  if  he  declare  at  or  atler  the  fact  that  his 
only  purpose  in  violating  the  one  or  the  other 
was  to  have  a  true  construction  of  the  Consti- 
lution  in  the  one  case  and  a  judicial  determ- 
ination of  the  vali'lity  of  the  law  in  the  other, 
in  the  courts  of  the  United  States. 

That  I  do  not  state  this  as  the  position  of 
the  President  too  strongly,  I  pray  Senators  to 
notice  what  I  now  say,  for  I  would  count  my- 
self a  dishonored  man  if  purposely  here  or 
elsewhere  I  should  misrepresent  the  positjon 
assumed  by  the  President.  The  counsel  for 
lie  President  [Mr.  Curtis]  in  his  opening  at- 
tempts to  gainsay  the  statement  as  I  have  just 
made  it,  tbat  the  defense  of  the  President  rests 
upon  the  assumption  as  stated  in  his  answer. 
The  counsel,  in  the  opening,  states,  that — I 
quote  his  words  from  page  882,  and  they  were 
qualified  by  none  of  his  associates  who  fol- 
lowed him;  the  statement  was  considerately 
made;  he  meant  precisely  what  he  said,  as 
follows : 

"  But  whoD,  Senators,  the  question  arises  wbetlier 
a  particular  law  has  oat  off  a  power  eonfided  to  him 
(the  President)  by  the  people  thrauBh  the  Conatitu- 
tion,  ana  lie  alone  can  ntisa  that  queatian.  and  bo 
alone  can  eaoae  ajadidaldedrionto  oome  between 
the  two  branohes  of  the  Oovemment  to  saj' which 
of  them  is  right,  and  attiwdne  deliberation,  with  the 
sdvioe  of  those  wbo  are  hii  propei  advissn,  be  settles 
down  firmly  upon  the  opinion  Ihat  sueh  is  the  char- 
acter of  tho  law"— 

That  is  to  say,  that  it  is  unconstitutiolial, 
that  it  eats  off  a  power  confided  to  him  by  the 

"it  remains  to  bo  decidad  by  yon  whether  Ihete  ia 
any  violntion  of  his  duty  when  he  takes  the  needful 
steps  to  raise  that  quesden  and  bave  itpeaoefully 
deoided  io  the  courts." 

I  ask.  Senators,  in  all  candor,  if  the  President 
of  the  United  States,  by  force  of  the  Consti- 
tution, as  the  learned  counsel  argue,  Ja  vested 
witn  judicial  authority  thus  to  interpret  the 
Constitution  and  decide  upon  the  validity  of 
any  law  of  Congress  upon  this  statement  of 
counsel  as  I  have  jnst  read  it  from  the  report 
now  before  jou  and  upon  your  tables,  what  ia 
there  to  hinder  the  President  from  saying  this 
of  every  law  of  the  land ;  that  it  cuts  off  some 
power  confided  to  him  by  the  people? 

Senators,  the  learned  gentleman  from  Mas- 
sachusetts was  too  self-poised ;  he  is,  mani- 
festly, too  profound  a  man  to  launch  out  upon 
this  wild,  stormy  sea  of  anarchy,  careless  of 
all  consequences,  in  the  manner  in  wbieheome 
of  his  associates  did.  You  may  remember — 
and  I  qnotfi  it  only  from  memory,  but  it  ia 
burned  into  my  brain,  and  will  only  perish 
with  my  liic— you  remember  the  ntteranoo  of 
the  gentleman  from  New  York,  not  so  careful 
of  his  words,  who  before  you  aaid,  in  the  pro- 
gressof  his  argument,  that  the  Constitution  uad 
C.  I.-51. , 


invested  the  President  with  the  power  to  guard 
the  people's  rights  against  congressional  en- 
croachments. You  remember  that  as  he  pro- 
gressed in  his  argument  he  ventSred  upon  the 
further  assertion  in  the  presence  of  the  Senate 
of  the  United  States,  and  so  you  will  find  it 
written  doubtless  in  the  report,  that  if  you 
dared -to  decide  against  the  President  upon  this 
issue,  the  question  would  he  raised  before  the 
people  under  the  banner  of  the  supremacy  of 
the  Constitution  in  defense  of  the  Preeident, 
and  the  omnipotence  of  Congress  upon  the 
other ;  the  supremacy  of  the  Constitution  would 
he  the  sign  under  which  the  President  was  to 
conquer  against  the  omnipotence  of  Congress 
to  bmd  him  by  laws  enacted  by  themselves  in 
the  mode  prescribed  by  the  Constitntion. 

Senators,  I  may  be  pardoned  for  summoning 
the  learned  counsel  from  Massachusetts  as  a 
witness  against  the  assumption  of  his  client, 
and  against  the  assumption  of  his  associate 
counsel,  touching  this  power  of  the  President 
to  dispense  with  the  execution  of  the  laws.  In 
1862  there  was  a  pamphlet  issued  bearing  the 
name  of  the  learned  gentleman  from  Massa- 
chusetts touching  the  Rmitations  upon  execa- 
tirepower  imposed  bj  the  Constitution.  I  read 
from  that  pamphlet,  and  pledge  myself  to  pro- 
duce the  original,  ao  that  it  may  be  inspected 
by  the  Senate,  I  regret  that  my  reporter  has 
not  brought  it  into  the  court.  It  ahows  the 
difference  between  the  current  of  a  learned 
man'a  thoughts  when  he  speaks  for  the  people 
and  according  to  his  own  convictions,  and  the 
thoughts  of  the  same  learned  man  when  he 

■'  Executivt  Power,"  bv  B.  E.OnttU:  CambridBe,  1862. 

"  Dedicated—"  To  all  persons  who  have  sworn  to 
supoort  tbe  Constitntion  of  the  United  States,  and  to 
all  citizens  who  value  Uie  priucipies  of  dvil  liberU 
which  Uiat  CouBUtudon  embodies,  and  for  Uie  pieser- 
vacion  of  whieh  it  ia  oni'  ou^  eeenrily,  these  pasM 
ore  respeotfiil^  dedicated"— by  the  Aothat. 

"The  I^esidaDtiB  theOammander-ln-Chiefof  the 
Arm)'  and  Navv,  not  only  by  foioa  ofthe  OouBtltuUoD, 
but  onder  ana  lofajeot  to  tbe  Constitution,  and  to 


ry  resmetioii  therein  ea 


as  the 

iKmiitiTfJ    iFAdn  he 


.  ._  wpsrawxB  ro  n«  nffhla  wi- 
v,xrii,pj,<-p,w,r.  „„  Aouera  q/  n  vjrar^tf;  aitd  tlu^  is  mif— 
Idrv  despoliamf"  •  •  *  *  "  tkemereavlhor- 
ilu  lo  comma-ad  aa  anag  m  not  an  antkorilii  to  dAtahea 
(Ae  itiBS  of  the  eovatrvJ' 

The  Presidenthasonly  executive  power,  not 
legislative,  noljudicial.  The  learned  counsel  has 
learned  that  word  "judicial"  after  he  entered 
upon  the  defense  of  the  President.  I  may  be 
pardoned  in  saying  that  I  lay  nothing  to  his 
charge  in  this.  He  bore  himself  bravely  and 
well  in  the  presence  of  this  tribunal.  He  dia- 
chargedhisdutyandhis  whole  duty  to  hiaclient. 
If  he  has  even  changed  his  mind  he  had  a  right 
to  change  it  in  the  interests  of  his  client;  bat 
I  have  a  right  to  have  him  bear  witness  in  the 
interests  of  the  people  and  in  support  of  the 
Constitution  of  my  country,  I  therefore  read 
further  from  him  i 

"Besides  all  the  powers  of  the  President  are  esao- 
ntive  merely.   He  cannot  ma^e  a  law.   He  cannot 
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leither  loaka  ni 
lot  even  mako  » 


■  altot  t 


That  is  g»od  lam.  It  was  not  good  law  in 
the  midst  of  the  rebellion,  but  it  is  good  law, 
nevertbeless,  under  the  Coostitution,  in  the 
light  of  the  interpretation  given  to  it  by  that 
great  man,  Mr.  John  Quincy  Adams,  whom  I 
before  cited.  When  the  limitationa  of  the  Con- 
stitulion  are  operative,  when  the  whole  land  is 
covered  with  the  serene  light  of  peace,  when 
every  human  being,  citizen  and  stranger,  within 
your  gates  is  under  thesheltor  of  thelimitatione 
of  tho  Consdtntion,  it  is  the  very  law  and  noth- 
ing hut  the  law. 

Now,  Senators,  that  this  alleged  judicial 
executive  power  of  the  President  to  suspend 
at  his  discretion  all  the  laws  upon  yout  statute- 
book  and  to  dispense  with  their  execution  is 
the  defense  and  tlie  whole  defense  of  this  Pres- 
ident seems  to  me  clear — clear  as  that  light  of 
heaven  in  which  we  live,  and  so  clear,  what- 
ever may  be  the  decision  of  this  tribunal,  that 
it  will  be  apparent  to  the  judgment  of  the 
American  people.    It  cannot  be  otherwise. 


It  is 


nthe 


arguments  of  his  counsel  printed  and  Md  upon 
your  tables.  No  mortal  man  can  evade  it.  It 
IS  all  there  is  of  it ;  and  to  establish  -this  asser' 
don  that  it  is  all  there  is  of  it  I  ask  Senators 
to  consider  what  article  the  President  has 
denied?  Not  one.  I  ask  the  Senate  to  con- 
aider  what  offense  charged  against  him  in  the 
articles  of  the  House  of  Representatives  he  has 
not  openly  by  his  answer  confessed  or  is  not 
clearly  established  by  tho  proof?  Not  one. 
Who  can  doubt  that  while  the  Senate  was  in 
session  the  President,  in  direct  violation  of 
the  express  reouicemeot  of  the  law,  which,  in 
the  language  of  his  honor,  the  Chief  Justice,  in 
the  Mississippi  case,  left  no  discretion  in  hiin, 
enjoined  a  special  duty  on  him,  did  purposely, 
deliberately,  violate  (he  law  and  defy  its  au- 
thority, in  that  he  issued  an  order  for  the  re- 
■  movai  of  the  Secretary  for  the  Department  of 
War  and  issued  a  letter  of  authority  for  the 
appointment  of  a  successor,  the  Senate  being 
in  session  and  not  consulted  in  the  premises! 
The  order  and  the  letter  of  authority  are  writ- 
ten witnesses  of  the  guilt  of  the  accused.  They 
arc  confessions  of  record.  There  iano  escape 
from  them. 

Ifthis  order  is  a  clear  violation  of  the  tenure- 
of'ofBeo  act,  if  the  letter  of  authority  is  also  a 
clear  violation  of  the  tenure-of- office  act,  the 
President  is  manifestly  gnilty,  in  manner  and 
form,  as  he  stands  charged  in  the  first,  the  sec- 
ond, the  third,  the  ei^th,  and  the  eleventh 
articles  of  impeachment;  and  no  man  can  gain- 
say it  except  a  man  who  accepts  as  law  theaa- 
Bumption  of  his  answer  that  it  is  bis  executive 
prerogative  judicially  to  interpret  the  Consti- 
tntion  for  himself;  to  set  aside,  to  violate,  and 
to  defy  the  law  when  it  vests  no  discretion  in 
him  whatever,  and  challenge  the  people  to 
bi'ing  him  to  trial  and  judgment- 


Senators,  on  this  question  of  the  magnitude 
and  character  of  these  offenses  charged  against 
the  President  I  shall  be  permitted,  inasmuch 
as  the  counsel  from  New  York  thought  it  im- 
portant to  refer  to  it,  to  ask  your  attention  to 
what  was  ruled  and  settled,  and  I  think  well 
settled,  on  the  trial  of  Judge  Peck.  The  coun- 
sel took  occasion  to  quote,  as  you  may  j-eraem- 
ber,  a  certain  statement  from  the  record  of 
that  trial,  but  took  special  pains  to  avoid  any 
statement  of  what  was  actually  settled  by  it. 
I  choose  to  have  the  whole  of  the  authority. 
If  the  gentleman  insists  upon  the  law  in  this 
case,  I  Insist  upon  all  the  forms  and  upon  all 
its  provisions.  In  the  trial  of  Peck,  from  which 
I  read  on  page  427,  Mr.  Buchanan,  chairman 
" '  "'  "e  House  of 

pcaohttble  violation  of  law  m 


your 

tlouj  as  Is  clearly  the  fact  here  in  the  capital, 
are  indictable.  'I  venture  to  say,  Senators,  if 
you  loofc  carefully  through  that  record  yoa 
will  find  none  of  the  learned  gentlemen  who 
appeared  in  behalf  of  Judge  Peck  questioning 
for  a  moment  the  correctness  of  the  proposi- 
tion. The  learned  and  accomplished  and  la- 
mented ex-Attorney  General  of  the  United 
States,  Mr.  Wirt,  who  appeared  on  that  trial, 
admitted  it.  There  seemed  to  have  been  no 
question  in  the  Senate  upon  the  subject  against 
it.  I  think  Mr.  Buchanan  was  most  happy  in 
his  statement  of  the  law  in  declaring  th&t  it 
may  consist  in  an  abuse  of  power  and  may 
consist  in  a  usurpation  of  authority.  For  the 
purposes  of  ibis  case  I  think  it  capable  of 
the  clearest  demonstration  that  this  is  the 
rule  which  ought  to  govern  its  decision,  Inas- 
mBch  as  all  the  offenses  charged,  when  com- 
mitted within  the  District,  as  already  shown, 
are  indictable. 

It  is  conceded  that  there  is  a  partial  excep- 
tion to  this  rule,  and  that  exception  furnisLcs 
all  the  law  which  has  appeared  In  this  case, 
so  far  as  I  have  been  able  to  discover,  in  the 
defense  of  the  E;cecutive.  It  Is  an  escepllon, 
however,  made  exclusively  in  the  interests  of 
judicial  officers.  The  rule  is  well  slated  in 
G  Johnson,  291,  by  Chancellor  Kent,  in  the  case 
of  Yates  vs.  Lansing.  I  read  from  that  au- 
thority : 


Tls,  and  they 


Killp 


them.'' 

He  adds: 

"•the  dootrine  whkh  holds  a  judge  exempt  from  a 
eivil  Buit  ar  iudlotment  for  any  aot  done  or  omitted 
to  ba  done  by  him  aittini  aa  Jodee  has  a  deep  root 
in  the  oommon  law.  Itie  to  ba  found  in  the  aarliest 
judicial  laoords,  and  it  has  been  Bteadllr  main tt^ued 
b;  an  undittucbed  oorrent  of  daciaionain  the  English 
conrtsamid  every  change  of  policy  and  through  evciy 
revolution  of  their  Qovernmoat.'' 

A  judge  nLanlfestiy,  upon  this  authority,  act- 
ing withlnhia  general  authority,  cannot  bo  held 
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to  answer  for  an  error  of  judgment.  He  would 
only  be  impeachable,  however  erroneous  hia 
judgment  might  be,  for  an  abuse,  for  a  uaurp- 
fttioa  of  aathoritj  great  in  itself,  and  it  must 
be  specially  averred,  and  must  be  proved  as 
averred.  No  such  rule  ever  was  held  to  apply, 
since  the  courts  first  aat  at  Westminster,  to  an 
executive  officer.  It  is  an  exception  running 
through  all  the  law  in  favor  of  judicial  officers. 
A  mere  executive  officer  clothed  with  no  judi- 
cial authority  wonld  be  guilty  of  usurpation 
without  the  averment  of  corruption.  1  beg  to 
say  that  it  has  never  been  averred,  or  held 
necessary  if  averred,  in  any  authoritative  case 
against  any  executive  officer  whatever.  An 
error  of  judgment  would  not  excuse  him,  I 
refer  to  the  general  rale  of  law  on  this  subject 
as  stated  by  Sedgwick  in  bis  work  on  statutory 
and  constitutional  law,  in  which  he  says: 
"Good  faith  is  no  esouse  for  tlie  violation  of  Btat- 


^  Mr.  CONNESS.  Mr.  President,  I  should 
like  to  ask  the  Manager  whether  he  feels  able 
to  go  on  further  to-day  or  not?  I  make  the 
BOggeation  to  bim. 

Mr.  Manager  BINGHAM.  I  am  at  the 
pleasure  of  the  Senate.  I  will  be  able  to  pro- 
ceed, if  it  be  the  pleasure  of  the  Senate,  for 
half  an  hour  or  so  more  with  this  argument ; 
but  I  abide  the  pleasure  of  the  Senate,  and 
wil!  defer  to  whatever  may  be  theit  wishes 
about  it. 

Several  Senators.  Go  on  I  Go  on  1 
Mr.  Manager  BINGHAM.  Senators,  at  this 
point  of  the  argument  the  gentleman  from 
New  York,  speaking  for  the  President,  know- 
ing that  the  rule  as  1  have  read  it  from  Sedg- 
wick is  the  rule  of  universal  application  to 
executive  officers  and  to  all  officers  save  ju- 
dicial officers,  that  ignorance  of  the  law  can 
never  be  interposea  as  an  excuse  either  in 
civil  or  criminal  proceedings  for  the  deliberate 
violation  of  the  law,  entered  upon  a  wonder- 
ful^ adventure  when  he  undertook  to  tell  the 
Senate  of  the  United  States— ^I  really  thought 
it  was  a  slip  of  the  tongue,  for  I  have  great 
respect  for  his  learning,  and  I  could  not  but 
think  he  knew,  better-— ont  he  intimated  that 
this  rule,  which  holds  the  violator  of  law  an- 
swerable and  necessarily  implies  the  guilty 
purpose  and  the  guilty  intent  from  the  fact  of 
..-  ,.;„!...;««  i.,„c  ^  rule  that  was  restricted  to 
;e.  The  gentleman  ought  to 
he  made  that  utterance  that 
upon  the  law  in  America, 
o  writer  upon  the  law  who 
writes  m  tne  English  language  in  any  country, 
has  trnly  recorded  in  his  great  commentajies 
upon  the  laws  that  the  distinction  between 
mala  pTohibita  and  jmiUz  in  se  is  long  ago  ex- 
ploded, and  the  same  rule  applies  to  the  one 
as  to  the  other.  I  refer  to  1  Kent's  Comment- 
aries, page  529,  and  really  I  cannot  see  why 
it  should  not  be  so.    I  doubt  very  much  whether 


.  violation,  t 
offenses  mata  in : 
have  known  when 
the  highest  writei 
and  second  t 


it  is  within  the  compass  of  the  mind  of  any 
Senator  within  the  hearing  of  my  voice  to  say 
it  should  not  be  so.  Chancellor  Kent  saya 
upon  that  subject,  page  529: 

"ThediBtinBdon  between  statutory  otfenBOS  which 
are  mala  ,»^hibiia  only,  or  mala  in  «e,  is  now  ex- 
ploded.nnd  n  breacb  of  the  statute  law  in  either  oue 
is  equaJIy  unlawful  aad  cquall;  a  breach  of  duty." 

The  Senate  will  remember  the  very  curious 
and  ingenious  use  that  the  gentleman  attempted 
to  make  of  this  statement  of  his,  and  that  was 
that  it  cannot  be  possible  that  f  on  are  to  hold 
these  acts  of  the  President  cnminal  by  force 
of  the  act  of  I80I  which,  by  relation  simply, 
makes  common-law  ofTenses  indictable  crimes 
within  the  District  of  Columbia ;  that  was 
not  the  only  use,  but  that  was  a  part  of  it 
and  he  went  on  to  say  to  the  Senate  further 
that  be  conid  not  see  the  force  of  the  remark 
made  by  my  colleague,  [Mr.  Boctwell,]  that 
the  President  of  the  United  Statesin  this  letter 
of  authority  by  the  appointment  ad  interim  of 
Lorenzo  Thomas  in  the  presence  of  the  Sen- 
ate, during  its  session,  without  its  advice  and 
consent,  twelve  days  after  the  eJcj)iration  of 
the  six  months  limited  by  the  provisions  of  the 
act  of  1795,  could  be  held  a  criminal  act.  The 
defense  of  the  President  in  some  sort  rested 
on  the  provisions  of  that  lawwhich  authorized 
him  to  supply  avacancy  in  the  several  Depart- 
ments for  a  period  not  exceeding  six  months. 
Well,  I  will  try  to  explain  it  here  if  I  may  be 
pardoned  in  case  I  should  happen  to  refer  to 
It  again  in  the  progress  of  my  argument. 

It  is  explained  by  this  simple  word,  that  the 
act  of  1795,  under  which  he  attempts  in  hia 
distress  to  shelter  himself,  says  that  no  one 
vacancy  shall  be  so  supplied  for  a  longer  period 
than  six  months;  he  aid  supply  it,  according 
totheverywordsof  hie  answer,  for  he  tells  yon 
he  made  a  vacancy  indefinitely  when  he  sus- 

C  ended  Edwin  M.  Stanton,  Secretaiy  of  War; 
e  says  in  his  answer  it  was  an  indefinite  sus- 
pension, not  simply  for  six  months,  but  dur- 
ing the  time  he  might  occupy  the  executive 
power  in  this  country.  He  indefinitely  sus- 
pended him,  hesays,  under  theConstitntionand 
laws ;  and  he  tells  you  further,  iti  the  same  an- 
swer, that  under  the  act  of  1795  he  supplied  the 
vacancy.  That  act  told  him  he  should  not  sup- 
ply itforalongerperiodthan   '  ''         '" 

it  results  that  at  **■"  — ''  "' 
he  may  supply  it  !„ 

he  repealed,  supply  it  to  the  end  of  the  t 
allotted  him  under  the  Constitution  to  execute 
the  office  of  President  of  the  United  States.  I 
wouldlike  some  Senator,  in  your  deliberations, 
to  make  answer  to  that  su^estion  and-see  how 
it  can  be  got  rid  of.  Be  makes  a  vacancy 
indefinitely;  he  appoints  General  Grant  Secre- 
tary of  War  ad  interim;  at  the  end  of  sis 
months,  and  twelve  days  after  the  expiration 
of  six  months,  in  utter  defiance  of  the  law  of 
1795,  he  makes  another  appointment;  and  at 
the  end  of  that  six  months  and  twelve  da^ 
after,  if  you  please,  in  fnrtber  defiance  of  it, 
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makes  anotber,  and  so  on  until  tbe  end  of 
during  which  he  may  exercise  theoEfice 


of  President,  while  the  law  itself  expressly  de- 
olaree  that  no  vacancy  shall  be  so  supplied  for 
It  longer  period  than  six  months.  I  think  the 
sentleman  from  New  York  could  have  seen  it 
Oat  for  tbe  interest  be  felt  !n  tbe  fate  of  his 
client.  That  is  my  impression,  and  everybody 
else  can  aee  it  in  this  coantry. 

Bat  it  has  been  further  said,  by  wa;  of  illus- 
tration and  answer  to  all  this,  said  by  the  coun- 
sel for  the  President,  "Suppose  the  Congress 
of  the  United  States  should  enact  a  taw  in  clear 
violation  of  the  express  power  conferred  ujjon 
the  President,  as,  tor  example,  a  law  declaring 
that  he  shall- not  be  Commander-in-Chief  of 
the  Army,  a  law  declaring  that  he  shall  not 
exercise  the  pardonina;  power  in  any  case  what- 
ever, is  not  the  President  to  intervene  and  pro- 
tect the  Constitution  ?"  I  answer,  no;  not  by 
tepealing  the  laws.  The  President  is  not  to 
intervene  and  protect  the  Constitution  against 
the  laws.  The  people  of  theUnited  States  are 
the  guardians  of  their  own  honor,  tbe  pro- 
tectors of  their  own  Constitution,  and  if  there 
be  anything  in  that  Constitution  more  clearly 
written  and  defined  and  established  than 
another,  it  is  the  express  and  clear  provision 
that  the  legislative  department  of  this  Govern- 
ment is  responsible  to  no  power  on  earth  for 
the  exercise  of  their  legislative  authority  and 
thedischai^e  of  their  duties  during  the  sessions 
of  the  Congress  save  to  the  people  that  ap- 
pointed them.  It  is  a  new  doctrine  altogether 
that  the  Conslitntion  is  exclusively  in  the  keep- 
ing of  the  President.  When  that  day  conies, 
Senators,  that  the  Constitution  of  your  coun- 
try, so  essential  to  your  national  existenceand 
BO  essential  to  the  peace,  tbe  happiness,  and 
the  prosperity  of  the  people,  rests  esclusively 
upon  the  fidelity  and  patriousm  and  integrity 
of  Andrew  Johnson,  may  God  save  the  Con- 
stitution and  save  the  republic  from  its  de- 
fender I  No,  sirs;  there  la  no  such  power 
vested  in  the  President  of  the  United  States. 
It  i5   only  coming  back   to  the  old  proposi- 

Why,  say  tbe  gentlemen,  surely  it  would  be 
unconstitutional  for  Congress  so  to  legislate. 
Agreed,  agreed ;  I  admit  that  it  would  be  not 
only  unconstitutional,  but  it  would  be  criminal. 
But  the  question  is,  before  what  tribunal  is  the 
Congress  to  answer?  Only  before  tbe  tribnnal 
of  the  people.  Admit  that  they  did  it  cor- 
ruptly, admit  that  they  did  it  upon  bribe ;  aud 
yet  every  man  at  all  conversant  with  the  Con-. 
Blitntion  of  the  country  knows  well  that  it  is 
written  in  that  instrument  that  members,  of 
Congress  shall  not  be  held  to  answer  in  any 
other  place  or  before  any  body  whatever  for 
their  official  conduct  in  Congress  assembled 
save  to  their  respective  Houses.  That  ts  the 
end  of  it.  They  answer  to  the  people,  and  the 
people  alone  can  apply  the  remedy,  and  of 
course  ought  to  applylt.  You  cannot  make 
them  answer  in  the  comts.    You  have  bad  it 


ruled  that  you  cannot  try  them  by  impeach- 
ment, and  of  course  when  a  majority  vote  that 
way  in  each  House  you  can  hardly  expect  to 
expel  them.  Their  only  responsibility  is  to 
the  people,  and  the  peoplealone  have  the  right 
to  challenge  them.  That  is  precisely  what  the 
people  have  written  in  the  Constitution,  and 
every  man  in  this  country  so  understands  it. 

Senators,  I  may  make  another  remark  which 
shows  here  the  utter  fallacy  of.any  such  posi- 
tion as  that  interposed  by  the  counsel,  and 
that  is,  that  tbe  Congress  which  would  be  so 
lost  to  all  sense  of  justice  and  duty  as  to  take 
away  the  pardoning  power  from  theExecutive 
in  any  case  whatever  have  it  in  their  power  to 
take  away  any  appeal  to  the  courts  of  justice 
in  the  United  Stateaupon  that  question,  so  that 
there  would  he  an  end  to  it,  and  there  would 
be  no  remedy  but  with  the  people,  unless,  in- 
deed, the  President  is  to  take  up  arms  to  set 
aside  the  laws  of  the  Congress  of  the  United 
States,  The  Constitution  of  j;our  country  is 
no  such  weak  or  wicked  invention. 

Having  disposed  of  this  proposition,  Sen- 
ators, the  next  inquiry  to  be  considered  before 
the  Senate,  and  to  which  I  will  direct  their 
attention,  is,  has  the  President  power  under 
the  Constitution  to  remove  the  heads  of  De- 
partments and  fill  vacancies  so  created  during 
the  session  of  the  Senate  of  tiie  United  States 
without  its  consent,  without  and  against  the 
express  authority  of  law?     If  he  baa  not  tliis 

Jower  he  is  confessedly  guilty  as  charged.  If 
e  has,  of  course  he  ought  to  «o  acquitted  as 
charged  in  the  first,  second,  and  third  articles. 
_  Mr.  CONNESS.  1  move  that  the  Senate, 
silting  as  a  court,  acljourn  until  to-morrow. 

Mr.  Manager  BINGHAM.  I  shall  be  very 
glad,  indeed,  for  that  courtesy. 

I%e  motion  was  agreed  to;  and  the  Sen- 
ate, sitting  for  the  trial  of  tbe  impeachment, 
adjourned. 

TuESPAT,  May  5,  1868. 

The  Chief  Jusljee  of  the  United  States  took 
the  cbair. 

The  usual  proclamation  having  been  made 
by  the  Sei^eant-at-Arms, 

The  Managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives  and 
Messrs,  Evarts,  Groesbeck,  and  Nelson,  of 
counsel  for  the  respondent,  appeared  and  took 
tbe  seats  assigned  to  them  respectively, 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  tbe  Whole,  preceded 
by  Mr.  E,  B.  Wasiiburhb!,  chaurman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appeared  and  were  conducted  to 
the  seats  provided  for  them. 

The  Journal  of  yesterdajr's  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICE.  Mr.  Manager  Bing- 
ham will  proceed  with  the  ar^ment  in  behalf 
of  the  House  of  Representatives. 
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Mr.  Manager  BINGHAM.  Mr.  President  and 
Senators,  i  would  do  injustice,  Senators,  to 
myself;  I  would  do  injuBtice  to  tlie  people 
whom  I  represent  at  this  bar,  if  I  were  not  to 
acknowledge,  as  I  do  now,  my  indebtedness  to  ' 
honorable  Senators  for  the  attention  which  they 
gave  me  jeaterday  while  I  attempted  to  demon- 
strate to  the  Senate  in  behalf  of  the  people 
of  the  United  States,  that  no  tnan  in  office  or 
oat  of  office  is  above  the  Constitution  or  above 
the  laws ;  that  all  are  bound  to  obey  the  laws ; 
that  the  President  of  the  United  States,  above 
all  other  officials  in  this  conntry,  is  boand  to 
take  care  thai  the  laws  be  faithfully  eiiecuted ;  ' 
and  especially  that  the  suspending  power  and 
the  dispensing  power  asserted  by  the  President 
endangers  the  existence  of  the  Constitution, 
is  a  violation  of  the  rights  of  the  people,  and 
cannot  for  a  moment  be  tolerated. 

When  I  had  the  honor  to  close  my  remarks  . 
yesterday,  1  slated  to  the  Senate  that  their  in- 
quiry would  be  directed  first  to  the  question 
whether  the  President  has  the  power  nndet  the 
Constitution  to  remove  the  heads  of  Depart- 
ments and  fill  vacancies  so  created  by  himself 
during  the  session  of  the  Senate  in  the  ab- 
sence of  an  express  authority  of  law  author- 
izing him  so  to  do.  If  the  President  has  not 
this  power,  he  is  confessedly  guilty,  as  charged 
in  the  first,  second,  third,  eighth,  and  eleventh 
articles ;  unless,  indeed,  the  Senate  is  to  come 
to  the  conclusion  that  it  is  no  crime  in  the 
President  of  the  United  States  deliberately 
and  purposely  and  defiantly  to  violate  the  ex- 
press letter  of  the  Constitntion  of  the  United 
Slates  and  the  express  prohibition  of  the  stat- 
utes of  the  Congress.  I  have  said  that  the  act 
was  criminal  if  it  was  done  deliberately  and 

Surposely.  What  answer  has  been  made  to 
lis.  Senators?  That  the  allegation  is  found 
in  these  articles  of  the  criminal  intent,  and 
learned  counsel  have  stood  here  before  the  Sen- 
ate arguingfrom  hour  to  hour  and  from  day  to 
day  to  show  that  a  criminal  intent  is  to  be 
proved.  I  denyit.  I  deny  that  there  is  any 
authority  which  justifies  any  such  statement. 
The  law  declares,  and  has  declared  for  cen- 
turies, that  any  act  done  deliberately  in  viola- 
tion of  the  law;  that  is  to  say,  any  unlawful 
act  done  by  any  person  of  sound  mind  and 
understanding,  and  responsible  for  his  acts, 
necessarily  implies  that  the  party  doing  it  in- 
tended the  necessary  consequences  of  his  own 
act.  I  make  no  apology,  Senators,  for  the 
insertion  of  the  word  "intent"  in  the  articles. 
I  do  not  treat  it  as  surplusage.  It  was  not 
needful;  but  I  make  no  apology  for  it.  It  is 
found  in  every  indictment;  and  whoever  heard 
of  a  court  where  the  rules  are  applied  with 
more  strictness  than  they  can  he  expected  to 
be  applied  by  Uie  Senate  of  the  United  States, 
demanding  of  the  prosecutor,  in  any  instance 
whatever,  that  he  should  offer  testimony  of  the 
criminal  intent  specially  averred  in  the  indict- 
ment, when  he  had  proved  that  the  act  was 
done  and  the  act  done  vaa  unlawftil?    It  ma: 


rule,  a  rule  not  to  be  challenged  here  or  else- 
where among  intelligent  men,  that  every  per- 
son, whether  in  office  or  out  of  office,  who 
commits  an  unlawful  act  made  criminal  by  the 
very  terms  of  the  statute  of  the  country  within 
which  he  lives  and  to  the  jurisdiction  of  which 
he  is  subject  intends  all  that  is  involved  in  the 
doing  of  the  act,  and  the  intest  laid,  therefore, 
is  established.  No  proof  is  required.  Why? 
To  require  it  would  simply  defeat  the  ends  of 
justice. 

Who  is  able  to  penetrate  the  human  intel- 
lect, to  follow  it  to  its  secret  and  hidden  re- 
cesses in  the  brain  or  heart  of  man,  and  bear 
witness  of  that  which  it  meditates  and  which 
it  purposes?  Men,  intelligent  men,  and  es- 
pecially the  ministers  of  justice,  judge  of  men's 
purposes  by  their  acts,  and  necessarily  hold 
that  they  intend  exactly  that  which  they  do  f 
and  it  is  for  them,  not  for  their  accusers,  to 
show  that  they  did  it  hy  misadventure,  to  show 
that  they  did  it  under  a  temporary  delirium  of 
the  intellect  by  which  in  the  providence  of  God 
Ihey  were  for  the  time  being  deprived  of  the 

Sower  of  knowing  their  duly  and  of  doing  their 
uty  under  the  law. 

Senators,  upon  a  memorable  occasion  not 
unlike  this  which  to-day  attracts  the  attention 
of  the  Senate,  and  attracts  the  attention  of  the 
people  of  the  United  States,  and  attracts  the 
attention  of  the  civilized  world,  the  same  ques- 
tion was  raised  before  the  tribunal  of  the  peo- 
ple whether  intent  was  to  be  established,  and 
one  of  those  men  on  that  occasion,  when  Earl 
Strafford  knelt  before  the  assembled  majesty 
of  England,  arose  in  his  placp  and  answered 
that  question  in  words  so  clear  and  strong  that 
they  ought  to  satisfy  the  judgment  and  satisfy 
the  conscience  of  every  Senator.  I  read  the 
words  of  Pym  on  the  trial  of  Strafford,  as  to 


lay  make  themat^ — ^ 

ase<\il  and  canvenieDt!  and.  in  all  BOoh  esses,  good 
intontjon  will  justily  evil  oounael;  but  where  the 
matters  propounded  are  evil  in  tbeir  own  nature, 
such  as  the  matters  oie  wherewith  the  Earl  of  Straf- 
ford is  charged— B3  to  break  a  pabLicfaitb.  and  to 
subvert  laws  and  government— they  can  novar  ba 
justified  hj  an;  intentions,  how  good  soever  tbey  be 
pretead«d." 

Is  there  no  endeavor  here  "to  break  public 
faith?"  Is  there  no  endeavor  here"to  sub- 
vert laws  and  Government?"  I  leave  Senators 
to  answer  that  question  upon  their  own  con- 
science and  upon  their  oaths. 

On  this  subject  of  intent  I  might  illustrate' 
the  utter  futility  of  the  positjon  assumed  here 
by  the  learned  counsel,  by  a  reference  to  bI 
memorable  instance  in  history  when  certMn 
fanatics,  ander  the  reign  of  Frederick  II,  put 
little  children  to  death  with  the  intent  of  send- 
ing them  to  heaven,  because  the  Master  had 
written,  "  Of  such  is  the  Kingdom."  It  does 
not  appear  that  this  good  mteut  of  slaying  the 
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its,  with  their  saany  faces  and  sunny 
hearts,  that  they  might  send  them  at  once  to 
heaven, was  of  any  avail  in  the  courtg  of  justice. 

I  lead  also  of  a.  Swedish  minister  who  tbund 
within  the  liingdom  certain  subjects  who  were 
the  henehciaries  of  a  charity,  upon  whose 
heads  Time,  with  its  frosty  fingers,  had  scat- 
tered the  snows  of  five  and  seventy  winters, 
whom  he  put  brutally  and  cruelly  to  death, 
with  the  good  intent  of  thereby  increasing  the 
trust  in  the  interest  of  the  living  who  had  a 
longer  measure  of  days  before  tbem.  I  never 
read.  Senators,  that  any  such  plea  as  that 
availed  in  the  courts  of  justice  against  the 
charge  of  murder  with  malice  aforethought. 

I  dismiss  this  subject.  It  is  a  puerile  con- 
ceit, unfit  to  be  uttered  in  the  hearing  of  Sen- 
ators, and  condemned  by  every  letter  and  line 
and  word  of  the  common  law,  "the  growth  of 
centuries  and  the  gathered  wisdom  of  a  thou- 
sand years." 

It  is  suggested  by  one  of  my  honorable  col- 
leagues, [Mr.  Williams,]  and  it'  is  not  unfit 
that  I  should  notice  it  in  passing,  that  doubt- 
less Booth,  on  the  l*th  day  of  April,  1865, 
when  he  sent  the  pure  spirit  of  your  martyred 
President  back  to  the  God  who  gave  it,  thought, 
declared,  if  you  please — "declared"  is  the 
proper  word — declared  that  he  did  that  act  in 
the  service  of  his  country,  in  the  service  of 
liberty,  in  the  service  of  law,  in  the  service  of 
the  rights  of  a  common  humanity.  If  the 
avenging  hand  of  justice  had  not  cut  him  off , 
upon  the  spot  where  he  stood,  instantly,  as 
though  overtaken  by  the  direct  judgment  of 
offended  Heaven,  I  suppose  we  should  have 


fore  the  violated  law  itself  ought  to  justify  his 
act  and  allow  him  to  go  acquit,  not  a  condemned 
criminal,  but  a  crowned  and  honored  man. 

I  really  feel,  Senators,  that  I  ought  to  ask 
your  pardon  for  having  dwell  upon  this  prop- 
osition ;  but  you  know  with  what  pertinacity  it 
has  been  pressed  upon  the  consideration  of 
Senators,  and,  with  all  respect  to  the  learned 
and  accomplished  gentlemen  who  made  it,  I 
deem  it  due  to  myself  to  say  here  that  I  think 
it  was  unworthy  of  them  and  unworthy  of  the 
place. 

I  return.  Senators,  to  my  proposition;  has 
the  President  the  power  under  the  Constitu- 
tion and  the  laws  during  the  session  of  tlie 
Senate  to  create  vacancies  in  the  heads  of 
Departments  under  jour  Constitution,  and  fill 
Ibem  without  the  authority  of  express  law  and 
without  the  advice  or  consent  of  the  Senate? 
'If  he  has  not,  he  has  violated  the  Constitution, 
and  he  has  violated,  as  I  shall  show  hereafter, 
the  express  law  of  the  land,  and  is  therefore 
criminal — criminal  in  his  conduct  and  in  his 
intention  before  the  tribunal  where  be  stands 
arraigned  by  order  of  the  people. 

First,  then,  is  the  Constitution  violated  by 
this  act  of  removal  and  appointment?  And 
here,  Senators,  although  I  may  hare  occasion 


to  notice  it  hereafter  more  specifically  and 
especially,  I  ask  you  to  pardon  me  for  refer- 
ring to  it  here  at  this  time,  it  cannot  have 
escapedyournotice  that  the  learned  and  astute 
counsel  for  the  President  took  care  all  the 
while  from  tbe  beginning  to  the  end  of  this 
controversy  not  to  connect  the  two  powers  of 
removal  and  appointment  during  the  session 
of  tbe  Senate  m  their  presence  and  without 
their  consent  together. 

Every  line  and  word  of  the  voluminous  argu- 
ments uttered  by  the  veiy  learned  and  ingen- 
ious counsel  of  the  President  bears  witness  to 
the  truth  of  that  which  I  now  assert.  Why  was 
this?  Simply,  Senators,  as  I  shall  presently 
show  you,  that  the  appointing  power  is  by  the 
express  terms  of  the  Constitution,  during  the 
session  of  the  Senate,  put  beyond  the  power  of 
the  President,  save  and  except  where  it  is  ex- 
pressly authorized  bylaw.  1  thankthe  gentle- 
men for  making  this  concession,  for  it  is  a  con- 
fession of  guilt  on  the  part  of  their  client, 
■ffhen  no  answer  could  be  made  they  acted 
upon  the  ancient,  time-honored,  and  accepted 
maxim  that  silence  is  gold,  and  so  upon  that 
point  they  were  silent  one  and  all  witnout  ex- 
ception. Therewas  an  appointment  made  here 
in  direct  violation  of  express  law;  indirect 
violation  of  the  express  letter  of  the  Consijtu- 
tion;  in  direotviolationof  everyinterpretation 
that  has  ever  been  put  upon  it  by  any  com- 
manding intellect  in  this  country,  and  the  gen- 
tlemen knew  it. 

It  is  in  vain,  Senators,  that  they  undertake 
to  meet  that  point  in  this  case  by  any  reference 
to  the  speech  of  my  learned  and  accomplished 
friend  who  represents  the  State  of  Ohio  upon 
the  floor  of  the  Senate,  [Mr.  Shermas.]  Not 
a  word  escaped  his  lips  in  the  speech  which 
they  have  quoted  here  touching  this  power  of 
appointment  during  the  session  of  the  Senate 
and  in  direct  violation  of  the  express  letter  of 
the  tenure -of- office  act,  nor  did  any  such  word 
escape  from  the  lips  of  any  Senator.  I  am  not 
surprised;  it  does  credit  to  the  intellectual 
ability  of  the  learned  gentlemen  who  appear  for 
the  President  that  they  kept  that  question.out 
of  sight  in  their  elaborate  and  exhaustive  argu- 
ments. I  read  for  the  Senators  the  provision 
of  the  Constitudon  upon  this  subject  which  I 
read  yesterday : 

"  Tho  PraaidBDt"  •»••■■  shall  nom- 
inate..and  br  and  wilh  the  ]idvice  and  consent  of 
the  Senate  shall  appoint,  embaaiadors,  other  public 
miniisterB  and  oonsolB,  Jadgea  of  the  Supreme  Oourl;. 
and  all  other  offiaerE  of  tbe  United  States  whose  ap- 
pointmenCa  are  not  herein  othemise  provided  for, 
and  which  shall  be  e«tabli«bed  by  law,  bnt  tho  Con- 
sress  ma;  by  law  vest  the  appointment  of  bdoK  infe- 
lioF  officers  aa  they  ihink  proper  in  the  President 
alone,  in  the  oouits  of  law.or  in  thsheads  of Sepait- 

Can  any  one  doubt  that  this  provision  clearly 
restricts  the  power  of  the  President  over  the 
appointment  of  beads  of  Departments  in  this, 
tnatit  expressly  requires  that  all  appointments 
not  otherwise  provided  for  in  this  Constitution, 
enumerating  embassadors  and  others,  shall  be 
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by  and  with  the  adricettTid  coHsentof  theSeii' 
ate  ?  It  is  useleaa  to  waste  words  upon  the 
propoaition.  It  is  plain  and  cleac.  It  mnst 
be  so  unless  the  appointments  of  the  heads  of 
Departments,  in  the  words  of  the  Constitution, 
me  otherwise  provided  for ;  and  I  respectfutlj 
ask  Senators  wherein  are  they  otherwise  pro- 
vided for  in  the  Constitution?  The  heads  of 
Departments  are  naiued  b;  that  title,  and  b; 
the  very  terms  of  the  Constitution  it  is  pro- 
vided that  the  Congress  may  by  law  vest  in 
theheads  of  Departments  the  power  to  appoint 
without  the  consent  of  the  President,  without 
the  consent  of  anybody  but  the  authority  of  it 
law  of  Congress,  alt  inferior  officers.  Is  any 
man,  in  the  light  of  tbia  provision,  to  stand 
before  the  Senate  and  argue  that  heads  of  De- 
partments are  inferior  officers?  If,  then,tbeir 
appointment  is  not  otherwise  provided  for  in 
the  Constitution,  which  I  take  for  granted,  I 
ask  the  Senate  whether  their  appointment  is 
otherwise  provided  for  by  law,  whether  it  waa 
ever  otherwise  provided  for  by  law? 

I  am  not  unmindful  of  the  fact,  in  passing, 
that  some  of  the  learned  counsel  for  the  Pres- 
ident said  "  here  was  no  appointment ;  this 
was  only  an  authority  to  fill  a  vacancy."  The 
counsel  are  not  atrong  enough  for  their  client. 
They  cannot  get  rid  of  his  answer.  He  de- 
clares that  he  did  make  an  appointment  in- 
definitely, mude  a  removal  and  filled  it,  and 
followed  it  with  another.  The  words  "ap-  ; 
poiattaeat  ad  inUrim"  more  than  once  unwit- 
tingly escaped  the  lips  of  the  counsel.  But  I 
do  not  propose  to  rest  this  case  upon  any  quib- 
bles, upon  any  technicalities,  upon  any  contro- 
versy about  wards.  I  rest  it  upon  the  broad 
spirit  of  the  Constitution,  and  stand  here  this 
day  to  deny  that  there  ever  was  an  hour  since 
the  Constitution  went  into  operation  that  the 
President  of  the  United  States  had  authority 
to  authorize  anybody,  temporarily  even,  to 
exercise  the  functions  of  a  head  of  a  Depart- 
ment of  this  Government  save  by  the  authority 
of  express  law.  It  is  surely  a  self-evident  prop- 
os^lon  that  must  he  understood  by  Senators 
tbat  the  power  which  created  the  law  may  re- 

I  make  this  remark  here  and  now  because 
the  President's  defense,  asstuted  in  his  answer 
more  clea^Jy  and  distinctly  than  in  any  of  the 
arguments  of  the  learned  counsel,  is  that  he 
asserts  and  exercises  this  power  by  virtue  of 
the  implied,  unwritten  executive  prerogative 
judicially  to  interpret  the  Constitution  for  bim- 
seif  and  judicially  to  determine  the  validity  of 
ail  the  lawa  of  the  land  for  himself,  and  there- 
fore toappointjust  such  ministers  as  he  pleases, 
at  suehtimes  as  he  pleases,  and  for  such  periods 
as  he  pleases,  in  defiance  alike  of  the  Constitu- 
tion and  of  the  lawa.  The  language  is  that  the 
removal  was  indefinite.  The  language  of  bis 
answer  is  that  he  indefinitely  vacated  the  office, 
and  filled  it,  of  course,  indefinitely,  and  that  is 
hia  defense.     There  is  no  getting  away  from  it. 


In  theanswer,  on  p^es2Gftnd2Sof  the  record, 
this  will  be  found  recorded  in  it: 

"And  this  reapODdeDt,  further  anaweriai;.  sayg. 
Chut  it  is  provided  in  and  by  the  second  Eectien  of 
an  act  to  regulate  the  tenure  of  certain  oivil  offioea, 
tbat  tha  President  mov  nispend  an  ofiloer  tVom  the 
perfnrmaDceaf  the  dudes  of  the  offioe  held  by  him, 
ibr  eertain  eausea  tbeiun  desigDat«d,  until  the  next 
meetiui  of  the  genate,  and  until  the  eue  shall  be 
acted  on  by  the  Senate;  that  this  lapondent,  as 
President  of  the  United  States,  waa  adviaed,  and  he 
verily  believed  and  >till  believes,  tbat  the  executive 

E Direr  of  removal  from  offioe  coDfided  to  him  by  tha 
unstitntion,  as  afoieiaid,  inoludee  the  power  of  aus- 
penaion  &oni  offlce  at  the  pleaaure  of  the  President, 
and  this  respondent,  by  Che  order  aforesaid,  did  sna- 

mectine  of  the  Senate,  or  until  the  Senate  ahould 
have  acted  upon  the  case,  but  by  force  of  the  power 
and  anthority  vested  in  hiiu  by  the  Constitution  and 
I  ans  0  f  th  D  United  S  tatea.  indefinitely  and  at  the  pleas- 
ure of  (he  Preaident." 

That  is  his  answer.  Under  the  Constitution 
he  claims  thia  power.  On  that  subject,  Sena- 
tors, I  beg  leave  to  say,  in  addition  to  what  I 
have  already  uttered,  that  it  waa  perfectly  well 
understood  when  the  Constitution  was  on  trial 
for  its  deliverance  before  the  American  people 
that  no  such  power  as  this  was  lodged  in  the 
President  of  the  United  States  ;  on  the  con- 
trary, that  for  every  abuse  of  power,  for  every 
usurpation  of  authority,  for  every  violation  of 
the  Constitution  and, the  laws,  he  was  liable 
at  all  times  to  tbat  unrestricted  power  of  the 
people  to  impeach  hitn  throngh  its  Represent- 
atives and  to  try  him  before  its  Senate  without 
let  or  hinderance  from  any  tribunal  in  the  land. 
I  refer  upon  this  point  to  the  clear  utterance 
of  Hamilton  as  recorded  in  the  seventy-sev- 
enth number  of  the  Federalist : 

"It  has  been  mentioned  lis  one  of  the  advantoitea 
to  be  expected  from  the  coitperatinn  of  the  Senate, 

tribute  V,  the  stability  of  the  Administration.  Tlui 
coiweril  of  fhiU  bodu  aoald  bt  Keceimai-ii  to  dinplace  as 
veil  at  to  appoint.  Aohangeof  the  Obiet  Magistrate, 
therefore,  would  not  occasion  so  violent  or  so  aen- 
<  erol  a  revoInUon  in  the  eCGceie  of  the  Uovemment  as 
■  ' '  ■  -  expected  if  he  wen  "■ '-  "' -' 

President 

irom  aciempEing  a  change  in 

lore  aitmeablc  to  him.-  by  the 

diaeouuteuance  of  the  Senate 

'        ^  bring  some  degree 


might 
ofdiac 


■edit  upon  himself.   Tht 

he  value  of  a  steady  adrnmistrati 
ispoaed  "       '     '"" '"'''" " 


[)ffieial  eiisteue 
tion  ordiiapproDi 

all  probability  be  less  subfrnr  to  IneonBUney  (ban 
any  other  member  nf  Ibe  Qovemment. 

■'To  this  unionof  the  Senatewilb  the  President, in 
the  ardels  of  appointments,  ithasineomocosesbeen 
ibjeoted  that  It  would  servo  to  give  the  Prcsident^ 


W^e%«t 


ThiB  ia  on  absurdity  in  terms." 

And  I  agree  with  Hamilton  that  it  is  an 
absurdity  in  terms  after  what  has  been  written 
in  the  Constitution  of  your  country,  for  any 
man,  whatever  may  be   his  attainments,  and 
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nhatcvei  may  be  hia  pretenaions.  to  Baj  that 
the  President  haa  the  power,  in  the  Uiiguage 
of  his  anewer,  of  iudefaDiliel;  vacatiog  ^1  the 
eieoutive  ofGcea  of  this  country,  and  indefi- 
nitely,  therefore,  filling  them  irithout  the  advice 
and  consent  of  the  Senate  in  the  absence  of  an 
ezpresa  law  authorizing  him  so  to  do.  And' 
here  I  leave  that  point  for  the  consideration  of 
the  Senate  and  for  the  consideration  of  that 
%l  people  whom  the  Senate  represent  upon 


S 


I  ask,  also,  the  judgment  of  the  Senate  upon 
the  weighty  words  of  Webster,  whom  the  gen- 
tleman [Mr.  Ecarts]  concedes  is  entitled  to 
some  consideration  in  this  body,  who  illuS' 
trated  for  long  years  American  institutions  by 
his  wisdom,  his  genius,  and  hia  learning ;  a 
man  wlio,  when  living,  stood  alone  among  liv- 
ing men  by  reason  of  his  intellectual  stature ; 
a  man  who,  when  dead,  sleeps  alone  in  his 
tomb  by  the  sounding  sea,  meet  emblem  of 
the  majesty  and  sweep  of  hia  matchless  intel- 
lect. I  ask.  Senators,  attention  to  the  words 
of  Mr.  Webster  on  this  appointing  power  con- 
ferred npon  the  President  under  the  Constitu- 
tion, subject  to  these  limitations,  by  and  with' 
the  advice  and  consent  of  the  Senate: 

"The  sppointinE  power  ia  vested  in  thePreeident 
and  Senate:  thia  is  the  geneml  rule  of  tbe  Constitu- 
tion.   TheremovingpoweriBpartofthe 


BDppoeiDC  that  an  eiceptioi 


at  by 

if  intended;  but  all 


strictly. 


T  of  _. 
D.  191. 


riNUJuu.  luBy  ure  nut  lu  uu 

What  answer,  I  pray  you,  Senators,  has  been 
given,  what  answer  can  be  given  to  these  in- 
terpretations of  your  Constitution  by  Hamilton 
and  Webster?  None,  except  to  refer  to  the 
acts  of  1T89  and  1706,  and  the  opinions  ex- 

S 'eased  in  the  debates  of  the  First  Congress, 
either  those  acts  nor  the  debalea  justify  the 
conclusion  that  the  President  during  the  session 
of  the  Senate  may  vacate  and  fill  the  Execntive 
Departmenlsofthis  Government  at  hiapleasure, 
and  witfiout  the  advice  and  consent  of  the  Sen- 
ate, in  the  absence  of  any  express  authority  of 
Uw  and  in  direct  violation  of  the  prohibitions 
0f  the  law.  Tbe  acts  themselves  will  bear  no 
such  interpretation.  I  dismiss,  with  a  single 
,word,  all  reference  to  the  debate  on  the  occasion, 
for  the  Senate  are  not  unadvised  that  there 
were  differences  of  opinion  expressed  in  that 
debate,  nor  is  the  Senate  nnadvised  that  ithas 
already  been  ruled  from  the  Supreme  Bench  of 
tie  United  States  that  the  opinions  expressed 
by  Representatives  or  Senators  in  Congress 
pending  the  discussion  of  any  bill  are  not  to  he 
received  as  any  authoritative  construction  or 
interpretation  whatever  to  be  given  to  the  act. 
It  would  be  a  aad  day  for  the  American  people 
if  the  time  should  ever  come  when  the  utter- 
ances of  excited  debate  are  to  be  received  ever 
afterward  as  the  true  construction  and  inter- 
pretation of  law.     Senators,  look  to  the  acts, 


and  see  whether  the  gentlemen  are  justified 
in  attempting  to  infer  either  from  the  legisla- 
tion of  1789  or  from  the  legislation  of  1706  or 
from  any  other  legislation  which  at  any  time 
existed  on  the  statute-books  of  this  country, 
this  executive  prerogative,  in  direct  ■violation 
of  the  express  letter  of  the  Conatitution,  to  va- 
cate all  the  executive  offices  of  thia  Govern- 
ment at  his  pleasure,  and  fill  them  during  the 
session  of  the  Senate,  and  thereby  control  the 
patronage  of  the  Government,  amounting  to 
millions  upon  millions,  at  his  pleasure,  and 

Eut  it  into  the  hands  of  irresponsible  agents  to 
ecome  only  the  supple  tools  of  bis  mad  ambi- 

Of  thia  act  of  1789  Mr.  "Webster  well  said— 
and  I  am  not  here  even  to  dispute  the  propo- 
sition; indeed,  1  would  hesitate  long  before  [ 
ventured  to  dispute  any  proposition  which  be 
accepted  for  the  time  bemg  as  possible  under 
tfie  Constitution — that  he  did  not  condemn  the 
le^alation  of  1789  as  being  unconstitutional", 
but  he  did  condemn  it  aa  being  highly  impol- 
itic, and  which  had  subjected  the  people  of 
thia  country  to  great  abuses.  He  did  say, 
however — and  to  these  words  I  ask,  also,  the 
attention  of  the  Senate— of  the  legislation  of 
1780,  "that  it  did  separate. the  power  of  re- 
moval from  the  power  of  appointment."  It 
did  separate  it,  subject  to  ita  own  limilaiitins. 
It  did  separate  it,  and  confer  it,  too,  by  au- 
thority of  that  act  and  by  no  other  authority. 
It  is  for  thia  purpose,  and  for  this  purpose 
,'  alone,  that  I  cited  Mr.  Webster  in  this  part  of 
the  argument.  "  It  was  a  grant  of  power  to 
the  President,"  conferred  upon  him  by  the 
Congress  to  remove  executive  officers.  I  ad- 
mit. Senators,  that  during  tbe  recess  of  the 
Senate  such  a  statute  ought  to  be  always  upon 
jour  statute-book  so  long  as  you  have  a  Presi- 
dent who  can  be  trusted.  A  man  who  is  be- 
traying hia  trusts  ought  to  be  suspended  from 
his  office,  which  is  a  teniporary  removal,  for 
reasons  appearing  to  the  President  which  jus- 
tify it;  ana  that  is  precisely  your  law  to-day. 
It  is  within  the  power  of  the  Congress  un- 
doubtedly to  confer  it  upon  the  President. 
That  is  jour  law  to-day. 

What  one  of  the  counsel  now,  I  ask  the  Sen- 
ate to  consider,  ventured  to  sayhere— -if  it  was 
uttered  it  certainly  escaped  my  observation — 
that  the  President  of  the  United  States  at  any 
time  had  power  during  the  session  of  the  Sen- 
ate to  vacate  the  offices  of  the  heads  of  the 
Departments  in  this  country  even  under  the 
acts  of  1789  and  fill  them  indefinitely  at  his 
pleasure  ?  What  practice  in  the  Government 
was  cited  here  to  support  any  such  pretension 
of  power  in  the  Executive?  None  whatever. 
To  be  sure,  reference  was  made  to  the  case 
of  Pickering  ;  but  the  gentlemen  ought  to  re- 
member that  when  reference  was  made  to  it, 
so  far  as  the  removal  was  concerned,  it  was 
expressly  authorized  by  the  act  of  1789;  I 
care  not  bow  informally  ;  the  wordsareinthat 
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act  "  unless  removed  by  the  President;"  it  is 
a  grant  of  power,  and  Webster  so  interpreta 
it  on  page  194  of  the  fourtli  volume  of  his 
works  as  an  act  of  Congress  whicli  separateii 
the  power  of  removal  from  the  power  of  ap- 
pointment. His  constraction  was  right.  Upon 
that  construction  I  stand  in  this  ai^ument. 
Biit  it  does  not  follow  by  any  manner  of  means 
because  thia  power  was  exercised  by  the  elder 
Adams  that  he  thereby  famished  a  precedent 
in  justification  of  the  violation  of  another  and 
a  diffecent  statute,  which  by  every  intendment 
repealed  the  act  of  1789  and  stripped  the 
President  of  any  colorable  eieuse  for  asserting 
any  such  authority. 

That  is  my  first  answer  to  thia  point  made  by 
the  counsel,  and  I  mail©  a  still  further  answer 
to  it ;  and  that  is  this,  that  the  elder  Adama 
himself,  as  his  letter  to  his  Secretary  of  State 
clearly  discloses,  did  not  consider  that  it  was 
proper  even  under  the  law  of  1789  for  hiro  to 
make  that  removal  during  the  session  of  the 
Senate,  and  therefore  these  significant  words 
are  incorporated  in  his  letter  of  request  to  SeC' 
retary  Pickering  that  be  should  resign  befdre 
the  session  of  the  Senate,  the  resignation,  of 
course,  to  take  effect  at  a  future  day,  so  that 
upon  the  iucomino;  of  the  Senate  he  might  name 
a  successor,  showing  exactly  how  he  understood 
the  obligations  of  the  Constitution. 

Although  the  record,  so  far  as  I  have  been  i 
able  to  trace  it,  is  somewhat  imperfect,  I  think 
itbutjusticetothe  memory  of  that  distinguished 
patriot  to  declare  that  the  whole  transaction 
justifies  me  in  saying  here,  as  my  belief,  in  the 
presence  of  the  Senate,  that  be  did  not  issue 
the  order  for  the  removal  of  Pickering  after 
the  Senate  had  commenced  its  session.  It  is 
true  that  he  issued  it  on  the  same  day,  but  he 
did  not  issue  it  after  the  Senate  had  commenced 
its  session;  he  issued  it  before;  and  upon  the 
assembling  of  the  Senate  and  the  0[)euing  of 
the  Senate  on  the  same  day,  showing  his  respect 
for  the  Constitution  and  the  laws  and  the  obli- 
gation of  his  oath,  he  sent  to  that  Senate  the 
n^mo  of  the  successor  of  Pickering,  John 
Marshall,  and  on  the  next  day,  Tuesday,  John 
Marshall,  as  Secretary  of  State,  was  confirmed 
to  succeed  Timothy  Pickering,  removed  by  and 
withtlie  advice  and  conseiitof  the  Senate.  Nor 
does  it  appear  that  John  Marshall  exercised 
the  functions  of  his  office,  or  attempted  to  ex- 
ercise the  functions  of  office,  until  the  Senate 
had  passed  upon  the  question  of  his  appoint' 
ment,  and  therefore  necessarily  passed  upon 
the  question  of  the  removal  of  Pickering.  All 
these  facts  arise  in  this  case  in  the  removal  of 
Pickering  to  disprove  everything  that  has  been 
stud  here  by  way  of  apology  or  justification  or 
even  of  excuse  of  the  action  of  the  President 
of  the  United  States  in  violating  the  ConstitU' 
tion  and  the  existing  laws  of  the  country. 

But  the  other  provision  of  the  Constitution, 
Senators,  which  I  recited  yesterday  in  your 
hearing,  poura  a  flood  of  light  upon  this  ques- 
tion as  to  the  power  of  the  President  to  vacate 


offices  and  fill  them  at  his  pkaa- 
nre,  and  dispels  the  mists  with  which  counsel 
have  attempted  to  envelop  it,  and  that  is  the 
provision  that  the  President  shall  have  power 
to  fill  up  all  vacancies  which  may  happen  dur- 
ing the  recess  of  the  Senate  and  to  issue  com- 
missions to  his  appointees  to  fill  such  vacancies, 
which  commissions  shall  expire  at  the  end  of 
the  next  session  of  the  Senate.  I  ask  Senators 
what  possible  sense  is  there  in  this  express 
provision  of  the  Constitution  that  the  Presi- 
dent shall  have  power  to  fill  up  all  vacancies 
which  may  happen  during  the  recess  of  the 
Senate,  his  commissions  to  expire  at  the  end  of 
their  next  session,'  if  after  all,  as  is  claimed  in 
bis  answer  ^d  is  asserted  by  his  unlawful  acta 
under  the  laws  of  the  United  States,  he  is 
invested  by  the  Constitntion  with  the  power  to 
make  vacancies  at  his  pleasure  even  during  the 
session  of  the  Senate?  I  ask  Senators,  fur- 
ther, to  answer  what  sense  is  there  in  the  pro- 
vision that  the  commission  which  he  may  issue 
to  fill  a  vacancy  happening  during  the  recess 
of  the  Senate  shall  expire  at  the  end  of  their 
nest  session,  if  after  ail,  notwithstanding  this 
limitation  of  tlie  Constitution,  the  President 
may,  during  the  session,  create  vacancies  and 
fill  them,  in  the  words  of  his  answer,  indef- 
initely? If  he  has  any  such  power  as  that,  I 
may  be  allowed  to  say  here,  in  the  words  of 
John  Marshall,  jour  Constitution  at  last  is  but 
a  splendid  bauble ;  it  is  not  worth  the  paper 
upon  which  it  is  written.  It  is  a  matter  of 
mathematical  demonstration  upon  the  text  of 
this  instrument,  by  necessair  implication,  that 
the  President's  power  to  fill  vacancies  is  lim- 
ited to  vacancies  that  arise  during  the  recesa 
of  the  Senate,  save  where  it  is  otherwise  pro- 
vided for  by  express  provision  of  law. 

That  is  uy  answer  to  all  that  has  been  said 
here  by  thegentiemen  upon  this  subject.  They 
have  brought  a  long  list  of  appointments  and 
a  long  list  of  removals  from  the  fonndatlon  of 
the  Government  to  this  hour,  which  is  answered 
by  a  single  word,  that  there  was  exiajang  law 
authorizing  it  all,  and  that  law  no  longer  ex- 
ists. Not  a  line  or  word  or  tittle  of  it  exists 
since  the  2d  day  of  March,  1867 ;  assuming  in 
what  I  say  now,  of  course,  that  the  tenure-of- 
offlce  act  is  constitutional  and  valid,  I  refer  te 
those  statutes ;  1  shall  not  exhaust  my  strength 
or  the  patience  of  the  Senate  by  stopping  to 
read  them  here  and  now,  but  I  shall  refer  to 
them  in  the  report  of  my  argument.  Those 
statutes  are  as  follows : 

"Actio  provide  for  BOvemmBnt  of  territory  north- 
west of  river  Ohio.    Approved  August  T.  ITK). 
"Be  it  enaeted,  &e..  That  in  all  oases  in  which  br 
the  said    ordinance  (for   government  of  territory 
northweet  of  rivra'Ohia)  any  infoimatiDU  is  to  be 


of  the  United  States:  and  the  President  shall  nom- 
inate, tod  bv  and  with  the  nd  vise  and  consent  of  tbe 
Senate  shall  appoint,  all  officers  who,  bv  the  said 
oidiDasce.  were  to  have  been  app  ointed  by  th«  XIni- 
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bled.iniglit  by  i 
herebj'  declare 


1  IlDited  States  in  CangreES  aaseta- 

iBsaid  ordiQBiK^e  revoke  r 

ovB  from  am  office,  the  Pr 


Approved  Februnrr  13, 1795. 

"In  esse  of  vacancj' in  the  office  of  Secretary  of 
State,  Saoretary  ot  the  Xteaaury,  or  of  the  SeoretBiy 
of  the  Department  of  War,  or  of  any  officer  of  either 
of  the  eaid  Departmeata  whose  a|ipoiuCmcut  is  Dot 
in  the  head  thereof,  whereby  they  c&nnot  pei'form 
the  datlee  of  their  saM  respeotire  ofllceB,  it  eball  be 
lawful  R>r  tba  PreaideDtof  ths  United  SUtea.  in  case 
he  shall  think  it  aeoesBUr,  to  nntbaiiie  any  person 
or  peraong.  at  his  dUorebon,  to  peifofm  tha  daties 
of  the  eud  respeotiTe  offices  uotila  ineaeesor  be  ap- 
pointed or  anah  vaoaaoy  be  filled:  Provided,  That 
no  one  vaeaacy  ahall  be  supplied  in  manner  afore- 


May  15, 

"t'rom  and  alter  t!ie  pe^iageof  thia  act,  nil  dis- 
trict atinrneyg,  collect^rB  of  the  cuBtoma.  naval  o£- 


s,  but  Bball  be  retnorable  from 


Section  one  regnlates  the  appointment  and  com- 

"It  beloni^  exoloskTely  to  Che  President,  by  and 
with  the  adriOB  and  oongontof  the  Senate,  to  appoint 
consnlar  oSc«n  at  sooh  plaoea  aa  he  ortbeydesm 
tobameBt,  They  are  offioera  oreated  by  theConBti- 
tntion  and  the  laws  of  naUoni  and  by  acts  of  Con- 
gress."—11  Sotatea^goolion  3j  1  BngUlv,  174,  Note 
a;  (and  see  also  the  proTlslon  toucbinE  appoint- 

If  this  provision  of  the  Constitution,  then, 
means  what  it  expressly  declares,  that  the 
President's  power  of  appointment  in  the  ab- 
eenee  of  express  law  is  limited  to  such  Tacan- 
cies  as  may  happen  during  the  recess  of  the 
Senate,  it  necessarily  results  that  an  appoint- 
ment made  dnnng  the  session  of  the  Senate, 
without  the  advice  and  consent  of  the  Senate, 
of  the  head  of  a  Department,  in  the  absence 
of  any  law  authorizing  it  to  be  made  tempo- 
rarily or  otherwise,  as  did  the  act  of  1795,  is 
unconstitutional  and  unlawful ;  and  that  is  my 
answer  to  all  they  have  said  on  that  subject. 
But  that  act  of  1795  is  repealed  by  your  stat- 
ute of  1867,  as  also  by  jour  act  of  1863,  as  I 
shall  cl^m.  If  the  President  may  issue  it, 
it  must  be  a  commissidn  according  to  his  own 
claim,  of  authority,  arising  under  this  unlimited 
execuiive  prerogative,  which  can  never  expire 
hut  by  and  with  his  consent;  and  if  any  ra" 
can  answer  the  proposition  I  should  like 
have  it  answered  now.  If,  notwith standing  all 
that  is  on  your  statute-books ;  if,  notwithstand- 
ing this  limitation  of  your  Constitution  which  I 
have  read,  that  his  commissions  to  fill  Ta 


cies  arising  during  the  recess  shall  expire  witii 
the  next  session  oi  the  Senat*,'  he  may  never- 
theless create  the  vacancies  during  the  session 
and  flu  them  without  your  advice  and  consent, 
I  reassert  my  proposition  that  such  commission 
cannot  expire,  iihis  assertion  be  true,  without 
the  consent  of  the  Executive ;  and  if  that  prop- 
osition can  be  answered  by  any  man,  I  desire  it 
to  be  answered  now.  I  want  to  know  by  what 
provision  of  the  Constitudon  the  commission 
expires  upon  the  claim  of  this  answer  ;  and  If  it 
does  not  expire  without  the  consent  of  the  Ex- 
ecutive, I  want  to  know  what  becomes  of  the 
appointing  power  lodged  jointly  in  the  Senate 
with  the  Executive  tot  the  protection  of  the 
people's  rights  and  the  protection  of  the  peo- 
ple's interests.  It  cannot  be  answered  here  or 
anywhere  by  a  retained  advocate  of  the  Presi- 
dent or  by  a  volunteer  advocate  of  the  Presi- 
dent, in  the  Senate  or  out  of  the  Senate. 

I  demand  to  know,  again,  what  provision  of 
the  Constitution,  under  the  claim  set  up  in  this 
answer,  terminates  the  commission.  I  took 
occasion  to  read  from  the  answer  that  I  might 
not  be  misunderstood.  He  puis  it  directly 
upon  the  Constitution.  Nobody  is  to  be  held 
responsible  for  it;  and  lam  gladitis  so, either 
by  intendment  or  otherwise-jnobody  is  to  be 
held  responsible  for  th^  assumption  but  this 
guilty  and  accused  President.  It  was  an  auda- 
city the  like  of  which  has  no  parallel  in  cen- 
turies for  him  to  come  before  the  custodians 
of  the  people's  power  and  thus  defy  even  their 
written  Constitution,  its  plainest  text,  and  its 
plainest  letter. 

Senators,  I  have  thought  upon  this  sabjeet 
carefully,  considerately,  conscientiously.  I 
have  endeavored  to  find  anywhere  within  the 
text  of  the  Constitution  any  colorable  excuse 
for  this  claim  of  power  asserted  by  the  Presi- 
dent and  dangerous  to  the  liberties  of  the 
people,  and  I  can  find,  from  beginning  to  end 
of  that  great  instrument,  no  letter  or  word 
upon  which  even  the  astutest  casuist  could  for 
a  moment  fasten,  save  thtwords  that  "the 
executive  power  shall  he  vested  in  'a  Presi- 

That  gives  no  colorable  excuse  for  this  as- 
sumption. What  writer  upon  your  Constitu- 
tioD,  what  decision  of  your  courts,  what  utter- 
ances of  all  the  great  statesmen  who  have  in 
the  past  illustrated  our  history,  have  ever  inti- 
mated that  this  provision  of  UieConstitution 
was  a  grant  of  power?  It  is  nothing  more, 
Senators,  and  no  man  and  no  human  ingenuity 
can  torture  this  provision  of  the  Constitution 
into  anything  more  than  a  mere  designation 
of  the  officer  or  person  to  whom  shall  be  com- 
mitted, under  the  Constitntion  and  subject  to 
its  limitations  and  subject  to  the  further  limit- 
ations of  the  law  enacted  in  pursuance  of  the 
Constitution,  the  exeeative  power  of  the  Gov- 
ernment. Adopt  the  coiistruction  that  it  is  a 
grant  of  power,  and  why  not  follow  it  to  its 
conclusions  and  see  what  comes  of  your  Con- 
^dlatioQ,  and  what  comes  of  the  rights  of  the 
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EeopJe,  of  tteir  power  to  limit  by  a  written 
oaatitation  every  department  of  the  Govecn- 
ment?  Is  it  not  as  plainly  written  in  the  Con- 
stitution th^t  "all  legislative  powers  herein 
granted  shall  be  yeated  in  a  Congress  of  the 
United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives?"  Is  anybody 
to  reason  from  that  designation  of  the  body  to 
whom  the  legislative  power  is  assigned  a  grant 
ofpower,  and  especially  an  indefinite  authoritv. 
to  legislate  upon  such  subjects  as  they  jjleaoo 
without  regard  to  the  Constitution?  Is  it  not 
also  just  as  plainly  written  in  the  Constitution 
that  "the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court  and  in 
such  inferior  courts  as  the  Congress  may,  from 
time  to  time,  ordain  and  establish"  bylaw? 
Is  anybody  thence  to  infer  that  this  is  an  in- 
definite grant  of  power  authorizing  the  Supreme 
Coartorthe  inferior  conrtaoftheUnitedStates 
to  sit  in  judgment  upon  any  and  all  conceiv- 
able questions,  and  even  to  reverse  by  their  de- 
cisions the  power  of  impeachment  lodged  ex- 
clusively in  the  House  of  Representatives  and 
the  judgment  in  impeachment  authorized  to 
be  pronounced  exclusively  and  only  by  the 
Senate  of  the  United  States?  _    ' 

It  will  never  do  for  any  man  to  say  that  this 
provision  of  the  Constitution  is  a  grant  of 
power.  It  is  simply  the  designation  of  the 
officer  to  whom  the  executive  power  of  the 
Government  shall  be  committed  under  the  lim- 
itations of  the  Constitution  and  the  laws,  as 
"the  Congress"  is  the  designation  of  the 
department  to  which  shall  be  committed  the 
legislatiye  power,  and  as  "the  courts"  is  the 
designation  of  the  department  to  which  shall 
be  committed  the  judicial  power  ;  and  upon 
this  subject  I  refer,  also,  to  what  Mr.  Webster 
said  touching  the  limitations  of  the  executive 
authority : 

Itiaperfeotlrglainandmanifeat,  that,  although 
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President,  shall  hold  the 

ritv:  but  they  mean,  farther,  that 
i  authority  aocordine  to  the  erants 

jf  the  Oonatitntion  itself."—!  Wcb- 

tta't  Worla.  p.  186. 

Does  not  the  Constitution,  Senators,  define 
and  limit  the  executive  power  in  this,  that  it 
declares  that  the  President  shall  have  power  to 
grant  reprieves  and  pardons,  &c. :  in  tnis,that 
it  declares  that  the  President  shall  have  power 
to  appoint  by  and  with  the  advice  and  consent 
of  the  Senate  foreign  embassadors  and  other 
public  officers ;  in  this,  that  it  provides  that  he 
shall  have  power  to  make  treaties  by  and  with 
the  advice  and  consent  of  the  Senate?  And 
does  it  not  limit  his  power  in  this,  that  it  de- 
clares that  all  legislative  power  shall  be  vested 
in  a  Congress  which  shall  consist  of  a  Senate 
and  House  of  Representatives ;  in  this,  thatit 
declares  that  the  President  shall  take  care  that 
the  laws  which  the  Congress  enacts  shall  be 


faithfully  executed;  in  this,  that  it  declares 
that  every  bill  which  shall  have  passed  the  Con- 
gress of  the  United  States  with  or  without  his 
consent  shall  be  a  law,  to  remain  a  law — and 
that  is  the  very  point  in  controversy  here  be- 
tween the  President  and  the  people — to  be  exe- 
cuted as  a  law  until  the  same  shall  have  been 
repealed  by  the  power  that  made  it  or  actually 
reversed  by  the  Supreme  Court  of  the  United 
States  in  a  case  clearly  within  its  jurisdiction 
and  witbin  the  limitations  of  the  Constitution 
itself? 

It  has  been  settled  law  in  this  country  from  a 
very  early  period  that  the  constitutionality  of  a 
lawshouldnotbequestionedmnchlessadjudsed 
against  the  validity  of  the  law,  by  a  court  clothed 
bythe  Constitution  with  jurisdictionintheprem- 
ises,  unless  upon  a  case  so  clear  as  to  scarcely 
^dmit  of  a  doubt;  and  what  is  the  result,  Sen- 
ators ?  That  there  is  not— I  feel  myself  justi- 
fied in  saying  it,  without  recently  having  very 
carefully  examined  the  question — one  clear, 
unequivocal  decision  of  the  Supreme  Court  of 
the  United  States  against  the  constitutionality 
of  any  law  whatever  enacted  by  the  OongresB 
of  the  United  States— not  one.  There  was  no 
such  decision  as  that  in  the  Dred  Scott  case. 
Lawyers  will  understand,  when  I  use  the  word 
"decision,"  what  I  mean — the  judgment  pro" 
noanced  by  the  court  upon  the  issue  joined 
upon  the  record.  There  was  no  such  decision 
in  that  case,  nor  in  an^  other  ease,  so  far  as  I 
can  recollect.  On  this  subject,  however,  I 
may  be  excused  for  reading  a  decision  or  two 
from  our  courts.  In  the  case  of  Fletcher  vs. 
Peck,  6  Cranch,  page  87,  Marshall,  delivering 
the  opinion,  said: 

'■  The  queation  whether  a  law  be  void  for  its  re- 
pugnancy  to  the  Coosdtntion  is,  at  all  times,  a  ques- 
tion of  mnoh  delieacv.  which  ought  eeldum,  if  ever, 
to  be  decided  in  the  aflrmattTe  in  a  doubtful  ca^e. 
And  again : 
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strong  oonvietion  of  their  incompatibility  with  ouch 

In  ex  parte  McCollnm,  1  Cowen's 
564,  Chief  Justice  Savage  says ; 

"Before  the  eonct  n ill  deem  it  their  duty  to  de- 
clare an  act  of  the  Legislature  uQCunstitutional  a 
ease  must  bo  presented  in  whioh  there  can  be  no 
rational  doubt." 

In  Morris  vs.  The  People,  3  Denio,  881,  the 
the  court  say : 

'■  The  presumption  ia  always  in  favor  of  the  valid- 
ity of  tha  law,  if  the  oonlmrj  is  not  olearij  demon- 
strated." 

I  have  read  these,  Senatorg,  not  that  it  was 
really  necessary  to  my  argument,  but  to  answer 
the  pretension  of  this  President  that  h%may 
come  here  to  set  aside  a  law,  and  in  order  to 
justify  himself  assume  the  prerogative  to  do  it 
m  order  that  he  may  test  its  validity  in  the 
courts  of  justice  when  the  courts  have  n 


,  Google 


812 


emnly  ruled,  withont  a  dissenting  voice,  that 
the  asanmption  of  power  claimed  by  the  Presi- 
dent would  defeat  justice  itself  and  annihilate 


make  pkln  its  significance,  which  declares  that 
every  bill  which  shall  have  paased  the  Congress 
with  or  without  the  President's  approval,  even 
over  his  veto,  shall  be  n  law.  The  language 
is  plain  and  simple.  It  is  a  kw  until  it  is 
annulled ;  in  the  words  of  Hamilton,  as  recorded 
in  the  seventh  volume  of  bis  works,  a  law  to 
the  President;  a  law  to  every  depatl 
the  Government,  lerislative,  execut 
judicial ;  a  law  to  allthe  people. 

It  is  in  vain  the  gentlemen  say  that  it  is  only 
constitutional  laws  that  bind.  That  is  simply 
begging  the  question.  The  preanraption,  as  1 
have  shotrn  yon  from  the  authorities,  is  that 
every  law  is  constitutional  until  by  authority 
it  is  declared  otherwise,  and  tbe  question  here 
is  whether  that  authority  is  in  Andrew  John- 
son. That  is  the  whale  gnestion,  whether  that 
authority  is  in  Andrew  Johnson.  Your  Con- 
stitution says  it  shall  be  a  law.  It  does  not 
mean  that  it  shall  remain  a.  law  afkr  it  shall 
have  been  reconsidered  by  the  law-making 
power  and  repealed ;  it  does  not  say  that  it 
shall  rem^n  a  law  to  the  hurt  and  deprivation 
of  private  right  afterit  sball  have  been  adjudged 
unconstitutional  in  the  Supreme  Court  of  the 
United  States  under  the  limitations  of  the  Con- 
stitution and  within  their  express  jurisdiction ; 
but  it  does  mean  that  until  judgment  be  pro- 
nounced authoritatively  in  your  tribunals  of 
justice,  or  that  power  be  exercised  authori- 
tatively by  the  people's  Representatives  in  Con- 
gress assemhied,  it  shall  be  a  lawto  the  Presi- 
dent, to  every  head  of  Department,  as  the  court 
ruled  in  the  case  from  which  I  read  yesterday 
ia  12  Peters,  to  every  Representative  in  Con- 


Why  do  the  gentlemen  niake  this  distinction 
at  all  that  it  is  only  laws  passed  in  pursuance 
of  the  Constitution  that  are  to  bind?  Why 
not  follow  their  premises  to  their  logical  con- 
clusions that  the  President  of  the  United  States, 
as  I  took  occasion  to  say  yesterday,  is  by  vir- 
tue of  the  prerogativesof  his  office  vested  with 
the  power  judicially  to  interpret  the  Constitu- 
tion for  himself  and  judicially  to  decide  for 
the  time  being  for  himself  the  validity  of  every 
law,  and  therefore  may,  with  impunity,  set 
awde  every  law  upon  your  statute-book,  iu  the 
words  of  his  advocate,  for  the  reason  that  he 
has  come  to  the  iJeliberate  conclusion  that  it 
interferes  with  some  power  vested  in  him  by 
the  people? 

Senators,  considering  the  operations  of  the 
President's  mind  as  manifested  in  his  past  offi- 
cial conduct,  God  only  knows  to  what  absurd 
conclusions  he  might  arrive  hereafter,  if  by 
your  judgment  you  recognize  this  unlir^^ted 
prerogative  in  him,  when  he  comes  to  sit  in 
judicial  jadgment  upon  ail  the  laws  upon  the 


statute-book.  He  might  come  to  the  oonoln- 
sion  that  they  all  interfered  with  and  cut  off 
some  power  confided  to  him  by  the  Constitu- 

The  position  conflicts  with  every  principle 
of  law  and  every  principle  of  common  sense. 
If  this  discretionary  power  is  in  the  President 


the  Mississippi  case,  touching  the  excr- 
cise  of  certain  discretionary  power  vested  in 
the  President  by  the  reconstruction  act.  His 
judgmest  concludes  everybody ;  the  courts 
cannot  review  his  decisions,  and  unless  you 
charge  him  with  corruption  there  is  an  end  of 
all  inquiry.  It  was  settled  more  than  fifty 
years  ago  in  the  case  to  which  I  referred  yes- 
terd^from  memory,  reported  in  12  Wheaton, 
and  has  never  been  challenged  from  that  day 
to  this.  I  deny  any  such  discretion  in  the 
Expcntive,  because  it  ia  a  discretion  incom- 
patible with  the  public  liberties,  because  it  is  a 
discretion  in  direct  conflict  with  the  express 
letter  of  the  Constitution,  because  it  is  a  dis- 
cretion which  vests  him  with  more  than  kingly 
prerogative,  because  it  is  a  discretion  which 
puts  the  servant  above  his  master,  because  it 
IS  a  discretion  which  clothes  the  creature  with 
power  superior  to  the  power  of  its  creator. 

The  American  people  will  tolerate  no  snch 
discretion  in  the  Executive,  by  whomsoever 
sanctioned  or  by  whomsoever  advocated. 
When  that  day  comes  that  the  American  peo- 
ple will  tamely  submit  to  this  assumption  of 
authority  that  their  President  is  above  their 
Constitution  and  above  their  laws,  and  may 
dely  either  or  both  at  his  pleasure  with  im- 
punity, they  will  have  proved  themselves  unfit 
custodians  of  the  great  trust  which  has  been 
committed  to  their  care  in  the  interests  of  their 
children  and  in  the  interests  of  the  millions 
that  ate  to  come  after  them.  I  have  no  fear 
of  the  results  with  the  people.  Their  instincts 
are  all  right.  They  understand  perfectly  well 
that  the  President  is  but  their  servant  to  obey 
their  laws  in  common  with  themselves,  and  Co 
execute  their  laws  in  mode  and  manner  as  the 
laws  themselves  prescribe ;  and  not  to  sit  in 
judgment  day  by  day  upon  their  authority  to 
legislate  for  themselves  and  to  govern  them- 
selves bylaws  duly  enacted  through  their  Rep- 
resentatives in  Congress  assembled. 

And  this  brings  me.  Senators,  to  the  point 
made  by  the  learned  gentleman  from  New  York 
wheii  he  talked  of  that  coming  struggle  in  which 
the  President  and  his  friends,  he^ed  doubt- 
less by  the  learned  gentleman  himself,  would 
march  under  the  banner  of  the  "supremacy  of 
the  Constitution"  ag^natthe  "  omnipotence  of 
Congress:"  I  have  uttered  no  word,  nor  have 
my  associates  uttered  any  word,  that  justified 
about  the  omnipotence  of  Con- 
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bJB  retainers,  "  He  rales  bj  the  grace  of  God 
aud  of  divine  right;  "  but  I  cannot underetand, 
nor  can  plain  people  anywiiere  undersfand, 
what  significance  is  to  be  attached  to  this  ex- 
pression, "  the  omnipotence  of  Congress  "—a 
CoDgresa  the  popular  branch  of  which  is  chosen 
everj  second  year  bj  the  suffrages  of  freemen. 
I  intend  to  utter  no  word,  as  I  have  uttered  no 
word  from  the  beginning  of  this  contest  to  this 
hour;  which  will  justify  any  man  in  intimatjne 
that  I  claim  for  the  Congress  of  the  United 
States  any  omnipotence,  Iclaim  for  it  simply 
tbe  power  to  do  the  people's  will  as  required 
by  the  people  in  their  written  Constitution  and 
enjoined  fay  their  oaths. 

It  does  not  result,  because  we  deny  the  power 
of  the  Executive  to  sit  in  jndicial  judgment 
upon  the  legislation  of  Congress,  that  nncon- 
Btilntional  enactments,  abusesof  power,  usurp- 
ations of  authority,  and  corrupt  practices  on 
the  part  of  a  Congress,  are  without  remedy. 
The  first  remedy  under  your  Constitution  is  in 
the  courts  of  uie  United  States,  in  the  mode 
a&d  manner  prescribed  by  your  Constitution ; 
and  the  last  great  remedy  under  jour  Constitu- 
tion is  with  the  people  that  ordain  constitu- 
tions, that  appoint  Senators,  that  elect  Houses 
of  Representatives,  that  establish  courts  of 
justice,  and  abolish  them  at  their  pleasure. 

The  gentleman  can  alarm  nobody  by  talking 
about  an  omnipotent  Congress.  If  the  Con- 
gress abuse  its  trust  let  it  be  held  to  answer 
for  that  abuse;  bnt  let  the  Congress  answer 
somewhere  else  than  to  the  President  of  the 
United  States.  Your  Oonstitutionhas  declared 
Cbat  they  shall  answer  to  no  man  for  their 
legislation  or  for  their  words  uttered  in  debate, 
save  to  tbe  respective  Houses  to  which  they 
belong,  and  to  thatgreat  people  who  appoint 

Thatisray  answer  to  the  gentleman's  clamor 
about  an  omnipotent  Congress.  Among  the 
American  people  there  is  nothing  omnipotent 
and  nothing  eternal  but  God,  and  no  law  save 
His  and  the  laws  of  their  own  creation,  sub- 
ject to  the  requirements  of  those  laws  to  which 
the  gentleman  so  eloquently  referred  the  other 
day,  which  ho  wrote  upon  the  stone  table 
amid  the  earthquake  ana  tbe  darkness  of  the 
mountain,  and  a  part  of  which,  I  deeply  regi'i 
to  say,  the  gentleman,  inhia  eloquent  discoursi  , 
both  forgftt  and  broke.  We  are  the  keepers 
of  our  own  conscience.  It  was  well  enough 
for  the  gentleman  to  remind  the  Senators  of 
the  obligations  of  their  oath.  It  was  well 
enough  for  tie  gentleman  to  suggest  to  them, 
so  elegantly  as  he  did^  the  signiflcanee  or 
those  great  words,  "justice,  law,  oath,  duty." 
It  was  well  enough  for  him  to  repeat  in  the 
hearing  of  the  Senate  and  in  the  hearing  of 
this  listening  audience  those  grand  words  of 
the  common  Father  of  us  all,  "Thou  shalt  not 
take  the  name  of  the  Lord  thy  God  in  vi 
But  it  was  not  well  for  the  a;entleman,  i: 
heal  and  fire  of  his  argument,  to  pronounce 
judgment  upon  the  Senate,  to  pronounce  judig- 


ment  upon  the  House  of  Representatives,  and 
to  say,  as  he  did  say,  that,  nnmindfnl  of  the 
obligations  of  out  oaths,  regardless  of  tbe  re- 

Siirements  of  the  Constitution,' forgetful  of 
od  and  forgetful  of  tbe  rights  of  our  fellow- 
men,  in  the  spirit  of  hate,  we  bad  preferred 
these  articles  of  impeachment. 

It  was  not  well  for  the  gentleman,  either,  to 
intimate  that  the  Senate  of  tbe  United  States 
had  exercised  a  power  that  did  not  belong  to 
them,  when,  in  response  to  the  message  of  the 
President  of  the  United  States  of  the  21st  of 
February,  1868,  they  bad  resolved  that  the  act 
done  by  the  President  and  communicated  to 
the  Senate,  to  wit,  the  removal  of  the  head  of 
a  Department  and  the  appointment  of  a  sue 
cessor  thereto  without  the  advice  and  consent 
of  the  Senate,  was  not  authorized  by  the  Con- 
stitution and  laws.  It  was  the  duty  of  the 
Senate,  if  they  had  any  opinion  npon  the  sub- 
ject, to  express  it;  and  it  is  not  for  the  Presi- 
dent of  the  United  Slates,  either  in  bis  own 
Eerson  or  in  the  person  of  his  counsel,  to  chal- 
mge  the  Senate  as  disqualified  to  sit  in  judg- 
ment under  the  Constitution  as  his  triers  upoa 
articles  of  impeachment,  because,  in  the  dis- 
charge of  another  duty,  they  had  pronounced 
against  him.  They  pronounced  aright.  ,The 
people  of  the  United  States  will  sanction  their 
judgment  whatever  the  Senate  may  think  of  it 
themselves. 

Senators,  that  all  that  I  have  said  in  this  gen- 
eral way  of  the  power  assumed  and  exercised 
by  the  President  and  attempted  to  be  justified 
here  is  directly  involved  in  this  issue,  and  under- 
lies this  whole  questionbetween  the  people  and 
this  guilty  President,  no  man  can  gainsay. 

1.  He  stands  charged  with  a  misdemeanor 
in  office  in  that  he  issued  an  order  in  writing 
for  the  removal  of  the  Secretaryof  War  during 
the  session  of  the  Senate,  without  its  advice 
and  consent,  in  direct  violation  of  express  law, 
and  with  intent  to  violate  the  law. 

2.  He  stands  charged,  during  the  session  of 
the  Senate,  without  its  advice  or  consent,  in 
direct  violation  of  the  express  letter  of  the 
Constitution  and  of  the  act  of  March  2,  1867) 
with  issuing  aletter  of  authority  to  one  Lorenzo 
Thomas,  authorizing  him  andcommanding  him 
to  assume  and  exercise  the  functions  of  Secre- 
tary for  the  Department  of  War. 

3.  He  stands  charged  with  an  unlawful  con- 
spiracy to  hinder  the  Secretary  of  War  from 
holding  the  office,  in  violation  of  the  law,  in 
violation  of  the  Constitution,  in  violation  of 
his  own  oath,  and  s^ilh  the  further  conspiracy 
to  prevent  the  execution  of  the  tenure- of- office 
act,  in  direct  violation  of  his  oath  as  well  as  in 
direct  violation  of  the  express  provisions  of 
your  statute ;  and  to  prevent,  also,  the  Secre- 
tary of  War  from  holding  the  office  of  Secre- 
tary for  tbe  Department  of  War ;  and  with  the 
further  conspiracy,  by  force,  threat,  or  intimi- 
dation, to  possess  the  property  of  the  United 
States  ana  unlawfully  control  the  same  con- 
trary to  the  act  of  July  20,  18@1. 
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He  stands  charged  further  with  un  unlawful 
attempt  to  influence  Major  General  Emory^  to 
disregard  the  requirements  of  the  act  makicg 
appropriatiflna  for  the  support  of  the  Array, 
passed  March  2,  18^7,  and  which  espressly 
provides  that  a  viojation  of  its  provisions  shaU 
be  a  high  crimeand  misdemeanor  Jp  office. 

He  stands  further  chained  with  a  hi^h  mia- 
demeanor  in  this,  that  on  the  ISth  <Iaj  of  Au- 
gust, 1866,  by  public  speech  he  attempted  to 
excite  resistance  to  the  Thirty- Ninth  Congress 
and  to  the  laws  of  its  enactment. 

He  stands  further  cliarged  with  a  high  mis- 
demeanor in  this,  that  he  did  affirm  that  the 
Thirty- Hinth  Congress  was  not  a  Congress  of 
the  United  States,  thereby  denying  and  intend- 
ing to  deny  the  validity  of  its  legislation  except 
jn  so  far  as  he  saw  fit  to  approve  it,  and  deny- 
ing its  power  to  propose  an  amendment  to  the 
ConstitutiDn  of  the  iJnited  States;  with  devis- 
ing and  contriving  means  by  which  he  should 
prevent  the  Secretary  of  War,  as  required  by 
the  act  of  the  2d  of  March,  1867,  from  resum- 
ing forthwith  the  functions  of  his  office,  after 
having  suspended  him  and  after  the  refusal  of 
the  Senate  to  concur  in  the  suspension ;  and 
with  further  devising  and  contriving  to  prevent 
the  execution  of  an  act  making  appropria- 
tions for  the  support  of  the  Army,  passed 
March  2,  1867,  and  further  to  prevent  the  exe- 
cution of  the  act  to  provide  for  the  more  effi- 
cient government  of  the  rebel  States. 

That  these  several  acts  so  charged  are  im- 
peachable has  been  shown.  To  denj;  that 
they  are  impeachable  is,  as  I  have  said,  to 
place  the  President  above  the  Constitution  and 
the  lawsj  to  change  the  servant  of  the  people 
into  tliezr  master,  the  executor  of  their  laws 
into  the  violator  of  their  laws.  The  Constitu- 
tion has  otherwise  provided,  and  so  it  has  been 
otherwise  interpreted  by  one  of  the  first  writers 
npon  the  law  in  America ;  1  refer  to  the  text 
of  Chancellor  Kent,  which  the  gentlemen  were 
careful  not  to  read ; 

"In  nddition  to  eXi  tbo  preoaatione  which  have 
been  meDtioned  to  pravent  abuse  of  the  executive 
trust  in  the  mode  of  tha  President's  appointment, 
his  termof  oCBce  and  tho  precise  and  definite  limits- 
ttons  imposed  upon  the  eseroise  of  his  pow«r,  the 
Oonstitntion  has  also  rendered  him'dliectli'  amena- 
ble bT  law  for  maladministnitian.  The  inviolability 
of  any  affloer  of  Gkivemment  ia  inoompaUble  with 
the  repablioon  theory,  ta  well  as  with  the  priDclptes 
of  lettibntive  justioa.  The  President,  Vico  Presi- 
dent, and  all  otvil  offieen  of  the  United  States  may 
ba impeached  bythe  Eonge.of  Bepresentatives  for 
treason,  bribery,  and  other  bigb  crimes  and  misde- 
meanors, and  upon  oonvlatloa  by  the  Senate  re- 
moved from  offioe.  If,  then,  neither  the  sense  of 
duty,  the  ftiMe  of  pnblio  opinion,  nor  the  i^ 
'  "■ '  --SBuflfeienttose 
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And  what  answer  is  made  when  we  come  to 
your  bar  to  impeach  them ;  when  we  show  him 
guilty  of  maladministration  as  no  man  ever 
was  before  in  this  country;  when  we  show  that 


he  has  violated  yonr  Constitution  ;  when  we 
show  that  he  has  violated  your  laws ;  when  we 
show  that  he  has  defied  the  power  of  the  Sen- 
ate even  after  they  had  admonished  him  of  the 
danger  that  was  impending  over  him?  The 
answer  is,  that  he  is  vested  with  an  unlimited 

Ererogative  to  decide  ail  these  questions  for 
imaelf,  and  to  suspend  even,  your  power  of 
impeachment  in  the  courts  of  justice  until 
some  future  day,  which  day  may  never  come, 
when  it  will  suit  his  convenience  to  teat  the 
validity  of  yonr  laws  and  consequently  the 
uprightness  of  his  own  conduct  before  the  Su- 
preme Court  of  the  United  Slates.  There 
never  was  a  balder  piece  of  effrontery  prac- 
ticed since  man  was  upon  the  face  of  the  earth. 
I  care  not  if  he  be  President  of  the  United 
States,  it  is  simply  an  insult  to  human  under- 
standing to  press  any  such  defense  in  the  pres- 
ence of  his  triers. 

I  have  said  enough  and  more  than  enough 
to  show  that  the  matter  charged  against  the 
President  is  impeachable.  I  waste  no  words 
upon  the  frivolous  question  whether  the  articles 
have  the  technical  requisites  of  an  indictment. 
There  is  no  law  anywhere  that  requires  it. 
There  isnothing  in  the  precedents  of  the  Senate 
of  the  United  States,  sittingas  a  high  court  of 
impeachment,  but  condemns  any  suggestion  of 
the  kind.  Iread,  however,  for  the  perfection  of 
my  argument  rather  than  for  the  instruction  of 
the  Senate,  from  the  test  of  Rawle  on  the  Con- 
stitution, (p.  216,)  in  which  he  declares  "that 
articles  of  impeachment  need  not  be  drawn  up 
with  the  precision  and  strictness  of  indictments. 
It  is  all-sufficient  that  the  charges  be  distinct 
and  intelligible."  Thev  are  distinct  and  in- 
telligible ;  they  are  well  enough  understood, 
even  by  the  smallest  children  of  the  land  who 
are  able  to  read  their  mother  tongue,  that  the 
President  stands   charged  with  usurpation  of 

Iiower  in  violation  of  the  Constitution,  in  vio- 
ation  of  his  oath,  in  violation  of  the  laws ; 
that  he  stands  charged  with  an  attempt  to  sub- 
vert the  Constitution  and  laws,  and  nanrp-to 
himself  all  the  powers  of  the  Government 
vested  in  the  legislative  and  judicial,  as  well  as 
in  the  Executive  Departments. 

Touching  the  proofs,  Senators,  little  need 
be  said.  The  charges  are  admitted  substan- 
tially by  the  answer.  Although  the  guilty  in- 
tent is  formally  denied  by  the  answer  and  at- 
tempted to  be  denied  in  argument,  tlie  accused 
submits  to  the  judgment  of  the  Senate  that, 
admitting  all  the  charges  to  be  true,  admitting 
them  to  be  established  as  laid,  nevertheless  he 
cannot  be  held  to  answer  before  the  Senate  for 
high  crimes  and  misdemeanors,  because  it  is 
his  prerogative  to  eonstme  the  Constitution 
for  himself,  to  determine  the  validity  of  your 
laws  for  himself,  and  to  suspend  the  people's 
power  of  impeachment  nntil  it  suits  his  con- 
venience to  try  the  question  in  the  courts  of 
justice.  That  is  the  whole  case ;  it  is  all  there 
IS  to  it  or  of  it  or  about  it,  after  all  that  has 
been  said  here  by  his  counsel,  and  that  was 
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the  significance  of  the  opening  argument,  that 
he  could  onlj  be  convicted  of  such  high  crimes 
and  roisdemeanors  as  are  kindred  with  treason 
iind  bribery.  I  believe  I  referred  to  that  sug- 
geetion  jesterdtrt'  and  asked  the  Senate  to  con- 
aider  thftt  the  offenses  whereof  he  is  charged, 
whereof  he  is  cle^rlj  guilty,  and  which  he  con- 
feBBea  himself  in  Lis  answer  ore  offenses  which 
touch  the  nation's  life  and  endanger  the  public 
liberties,  and  cannot  be  tolerated  for  a  day  or 
an  hour  by  the  American  people.  I  proceed, 
then.  Senators,  as  rapidly  as  possible,  for  I 
myself  am  RrowingweMy  of  this  discussion 

Mr,  SHBftMAN.  Mr.President,if  thehon- 
orable  Manager  desires  to  pause  at  this  mo- 
ment in  his  argument,  I  will  move  that  the 
Senate  take  the  asual  recess. 

Mr.  Manager  BINGHAM.  I  hope  to  he  able 
to  close  my  ai^ument  to-day,  and  if  it  is  the 

{leasure  of  the  Senate  to  take  the  recess  now 
will  yield;  but 

Mr.  EDMUNDS.  Would  you  prefer  it  now 
or  to  proceed  half  an  hour  longer? 

Mr.  Manager  BINGHAM.     I  will  proceed 
for  half  an  hour  and  then  a  recess  can  be  taken. 
Mr.  SHERMAN.     Very  well ;    I  withdraw 
my  motion. 

_  Mr.  Manager  BINGHAM.  The  first  q^ues- 
ti  on  that  arises,  Senators,  under  the  first  article, 
is  whether  Mr.  Stanton  was  the  Secretary  of 
IVar.  That  he  was  duly  appointed  in  1862  by 
and  with  "the  advice  and  consent  of  the  Senate 
ia  conceded.  About  that  there  is  nj  question. 
As  the  law  then  stood  he  was  entitled  to  hold 
the  office  under  his  commission  until  removed 
by  authority  of  the  act  of  1789  or  by  the  au- 
thority of  some  other  existing  act  in  fult  force 
at  the  time  of  his  removal ;  or  otherwise  he 
was  not  removable  at  alt  without  the  advice  and 
consent  of  the  Senate.  That  is  the  position  I 
take  in  regard  to  this  matter,  and  I  venture  to 
say  before  the  Senate  that  there  is  not  one  single 
word  in  the  records  of  the  past  history  of  this 
country  to  contradict  it.  The  act  of  1789,  as  I 
h^ve  said  before,  authorized  tberemeval ;  but 
we  shall  see  whether  that  act  authorized  his 
retnoval  in  1867. 

The  gentlemen  seem  to  think  the  tenare  of 
bis  office  depended  upon  the  words  of  a  com- 
mission. II  tliat  were  so  I  would  surrender 
the  question;  but  I  deny  it.  The  tenure  of 
his  office  depended  upon  the  provisions  of  the 
Constitution  and  the  existing  law  then  or  after- 
ward in  force,  whatever  it  might  be.  There  is 
no  vested  power  in  the  President  of  the  Uni- 
ted States  on  this  subject  beyond  the  reach  of 
legislation ;  and  he  never  had  any  power  what- 
ever over  the  question  except  that  joint  power 
with  the  Senate,  to  which  1  have  referred,  in 
the  Constitution,  and  the  power  expressly  con- 
ferred by  the  legislation  of  Congress.  The 
power  that  conferred  it  clearly  might  take  it 
away.  The  tenure- of- office  act  changed  ihe 
law  of  1789.  The  gentlemen  have  made  elab- 
orate arguments,  showing  that  the  act  of  1863 
did  not  necessarily,  by  repugnancy,  repeal  the 


whole  of  the  act  of  1789;  and  that  part  of  their 
argument  was  very  significant  as  proving  that 
it  was  competent  for  the  Congress  of  the  Uni- 
ted States  to  put  an  end  to  all  this  talk  about 
the  tenure  of  an  office  depending,  in  any  sense 
of  the  word,  upon  the  language  of  a  commis- 
It  depends  exclusively  upon  the  pro- 
is  of  existing  laws.  The  act  of  1867  has 
repealed  the  act  of  1789,  and  it  repealed  the 
■  of  179Sa3well,    That  law  provided  for  the 

fension  of  all  officers  theretofore  appointed 
commissioned  by  and  with  the  advice  and 
isent  of  the  Senate,  and  it  provided  for  the 
suspension  of  all  civil  officers  thereafter  ap- 
pointed by  and  with  the  advice  and  consent  of 
the  Senate,  and  no  kind  of  sophistry  can  evade 
the  plain,  clear  words  of  the  law. 

The  gentlemen  undertake  to  get  up  a  distinc- 
tion here  between  the  office  and  the  person  who 
holds  the  office.  No  such  distinction  will  avail 
them.  This  act  of  1867  puts  an  end  to  all  such 
quibbling.  The  office  and  the  person  who  fills 
it  are  alike  under  the  protection  of  the  law 
and  beyond  the  reach  of  the  Esecutive,  except 
as  limited  and  directed  by  the  law,  ^d  no  man 
can  g^naay  it. 

"  Every  person  "— 

I  suppose  that  does  not  mean  an  office 
merely — 

"Every  person  holding  any  olvii  office  to  which  he 
has  been  appointed  b^  and  with  ihe  advice  and  con- 
sent of  tite  Senate,  and  every  poison  who  shall  here- 
after be  appointed  to  any  aooh  affloe,aadah>ll  become 
duly  qjuumedto  aottherun,  is  and  shall  be  entitled 
to  hold  Bueh  otGce  until  a  BueeesaDT  shall  have  been 
in  ilko  manner  appointed  and  duly  qnalified.  exoept 
as  herein  otherwise  provided." 

"  Herein  otherwise  provided  '■*  had  relation 
to  the  second  section,  which  made  provision 
for  temporary  removal  hy  suspension: 

"Prmtided,  That  the  Secretaries  of  State,  of  the 
Troasnrr,  of  War,  of  the  Mavy,  and  of  the  Inteiio*. 
the  PoBtmastei  Geaeral,  and  the  Attorney  Qeneral, 
shall  hold  thmroSeee  reap Botively  for  and  dnrins  the 
term  of  the  Freaideiit  by  whom  they  may  have  been 
appointed  asd  for  one  month  thereafter,  antqeot  to 
remo^lby  and  with  the  advioe  and  consent  of  the 

"Sbo.  2.  Andle  it  farl&er  inaOed,  That  when  any 
officer  appointed  as  aforesaid,  excepting  judges  of 
the  United  States  courts,  aholl,  dnrine  a  recess  of  the 
Senate,  be  shown,  by  evidence  satisfactory  to  the 
President,  to  be  guilty  of  misconduct  in  office  or 
CTimo.  or  for  any  reason  shall  become  incapable  or 
legally  disanalifiedto  perform  its  duties,  in  such  case, 
and  in  no  other,  the  President  may  suspend  such 
offioeronddeaignate  some  suitable  person  to  perform 
temporarily  tiie  dntice  of  auch  oSce.'- 

"In  such  case,  and  in.no  Other."  What 
case?  That  he  shall  have  become'temporarily 
disqualified,  incapable,  or  legally  disqualified, 
or  snail  be  guilty  of  misdemeanor  in  office  or 
crime  in  such  case  and  no  other  shall  the 
President  suspend  him.  What  other  condi- 
tion is  there?  That  it  shall  be  in  the  recess 
of  the  Senate,  and  so  the  section  says.' 

"That  when  any  officer"  t  «  *  * 
"  shall,  dariis  a  recetaofthe  Senate,  be  shown,  by  uvi- 
dence  satisfactory  to  the  President,  to  be  guilty  of 
misconduct  in  office  orcrime,  orfor  any  reason  shall 
become  incapable  or  legall;^.  diaqnalified  to  perfoim 
its  duties,  in  snch  cose,  and  in  no  other."  Ix. 
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During  the  recess  of  the  Senate,  and  not  at 
a,nj  other  time,  shall  the  President  enepeod 
him  and  report  within  twenty  dajs  after  their 
next  meeting  to  the  Senate  the  fact  of  auspen- 
sion,  tbe  reasona  and  the  evidence  upon  which 
it  is  mude.  There  is  a  law  so  ^I'aio  that  no 
man  can  misuoderatand  it — a  plam,  clear,  dis- 
tinct provision  of  the  law,  that  in  sach  case  and 
no  other,  to  wit,  during  the  recess  and  for  the 
reaeona,  and  only  the  reasons,  named  in  the 
statute,  shall  be  suspend  from  officaany  person 
heretofore  appointed  by  and  with  the  advice 
and  consent  of  the  Senate,  or  who  may  be 
hereafter  appointed  by  and  with  the  adviceand 
consent  of  the  Senate- 
It  is  admitted  that  the  Secretary  of  War  and 
every  other  officer  appointed  with  the  advice 
and  consent  of  the  Senate,  holding  at  tbe  time 
of  the  enactment  of  this  law,  was  within  the 
provisions  of  the  body  of  the  act.  The  Presi- 
dent himself  is  prohibited  by  tbe  act  from 
removal,  as  he  was  authorized  bj  the  act  of 
1789  to  make  removals.  There  is  no  escape 
from  the  conclssion  if  gentlemen  admit  the 
validity  of  tbe  law.  What  next?  It  is  at- 
tempted tft  be  said  here  that  from  the  body  of 
this  act  the  Secretaries  appointed  by  Mr.  Lin- 
coln were  excepted.  Who,  pray,  saya  that? 
I  have  just  read  to  you  the  commanding  words 
of  Mr.  Webster  that  exceptions,  unless  clearly 
expressed  in  the  law,  ace  never  to  be  implied 
except  where  a  positive  necessity  exists  for 
their  implication.  It  is  a  sound  rule  of  con- 
struction. Who  aays  that  the  heads  of  De- 
partments appointed  by  Mr.  Lincoln  are  by 
theprovisoexceptedfrom  the  body  of  this  act? 
The  gentlemen,  in  the  abaence  of  any  further 
reason,  undertook  to  quote  from  the  apeech  of 
my  learned  and  accomplisbed  friend,  the  Sen- 
ator from  Ohio,  forgetting  that  one  line  of  his 
Bpeecb  declares  expressly,  by  necessary  intend- 
ment, that  the  existing  Secretaries  at  the  head 
of  Departments  were  within  the  provisions  of 
the  law,  wherein  be  says  that  if  the  Secretary 
would  not  withdraw  or  resign  upon  the  politest 
suggestion  from  the  President  he  bimaelf  would 
consent  to  his  removal.  What  significance  can 
be  attached  to  these  words  if  they  do  not  mean 
this ;  that  by  this  law  the  President  after  alt 
may  not  be  permitted  to  remove  the  Secretary 
of  War,  but  if  he  politely  requests  him  to 
'  resign,  aad  he  should  refuse  to  resign,  tbe 
Senatorwould  himself  consent  to  his  removal? 
Aa  the  matter  then  stood,  the  Senator  was 
doubtless  entirely  justified  before  the  country 
in  coming  'to  that  concluaiou,  for  facts  had 
not  sufficiently  disclosed  themselves  to  show 
the  neceiaity  of  tbe  Secretary  of  War  retaining 
h  B  office  n  the  light  of  the  solemn  deciaioa 
of  thp  S  preme  Court  that  he  was  at  libertyin 
sp  te  ol  he  Preaident,  under  cover  of  that 
dec  so  to  interpret  the  law  for  himself, 
stand  by  the  law  for  himself,  subject  to  i 
peacbment  if  he  abused  the  trust,  and  in  the 
words  of  the  courtnot  to  take  the  law  from  the 
Pres  de  t.    Times  have  changed.    The  Presi- 


dent has  more  fully  developed  his  character. 
It  is  nnderatood  now  by  the  whole  country,  by 
tbe  whole  civilized  world,  that  be  baa  under- 
taken to  usurp  all  the  powers  of  this  Govern- 
ment and  to  betray  the  trust  committed  to  him 
by  the  people  through  their  Couatitutioii. 

Tbe  Secretary  is  said  to  be  excepted  by  tbe 
proviso  from  the  body  of  the  statute.  It  is  an 
afiertbought.  The  President  himself  in  Lie  mes- 
sage, which  I  will  take  the  liberty  to  cite,  in 
the  report  nolJJied  the  Senate  that  if  he  bad 
supposed  any  member  of  his  Cabinet  would 
have  availed  himself  of  the  law  to  retain  the 
office  against  his  will  he  would  have  removed 
him  without  hesitation  before  it  became  a  law. 
He  supposed  then  he  was  within.the  law ;  they 
all  supposed  he  was  within  tbe  law. 

Again,  the  President  is  concluded  on  tbia 
question.  Senators,  because  on  the  12th  day 
of  August,  1867,  he  issued  an  order  suspend- 
ing Edwin  M.  Stanton,  Secretary  of  War, 
under  this  act.  What  provision  is  tiiere  in  the 
Constitution  authorizing  the  President  to  sus- 
pend anybody  for  a  day  or  an  hour — a  head 
of  Department,  from  office?  Nobody  ever 
claimed  it;  nobodyeverexercised.it.  It  is  a 
thing  unheard  of  altogether  in  tbe  past  history 
of  the  country.  It  never  was  authorized  by  any 
law,  save  the  act  of  March  2,  1867,  tbe  tenure- 
of-office  act.  The  language  of  the  act  is  "  sus- 
pension;" and.  Senators,  pardon  me,  for  I  do 
not  intend  that  this  confessedly  guilty  man 
shall  change  front  in  the  presence  of  tbe  Sen- 
ate in  order  to  coyer  up  his  villainy.  In  bia 
message  to  the  Senate  he  not  only  quotes  the 
word  of  tbe  statute  that  be  had  suspended  him, 
bat  he  quotes  the  other  word  of  the  statute, 
that  the  suspension  was  not  yet  "revoked." 
I  ask  you.  Senators,  when  that  word  ever  be- 
fore occurred  in  the  esecutive  papers  of  a 
President  of  the  United  States,  that  he  had 
"revoked"  a  suspension.  It  is  the  word  of 
the  tenure- of-office  act  that  the  Preaident  may, 
if  he  becomes  satisfied  that  the  suspension  is 
made  without  jnat  cause,  revoke  it ;  and  te 
communicates  to  the  Senate  that  the  auspeu- 
sion  was  not  yet  revoked.  He  thought  he  was 
within  the  statute  when  he  suspended  him. 
He  thought  he  was  within  the  statute  when  be 
communicated  to  the  Senate  that  he  had  not 
yet  revoked  the  suspension.  He  thought  he 
was  within  the  statute  when,  in  obedience  to  its 
express  requirement,  within  twenty  days  after 
tbe  next  meeting  of  tbe  Senate,  he  did,  as 
required  by  the  law,  report  the  suspension  to  the 
Senate,  together  with  tbe  reasons  and  the  evi- 
dence on  which  be  made  the  suspension.  It  is 
too  late  for  any  man  to  come  before  tbe  Senate 
and  Bay  that  the  President  of  the  United  States 
did  not  himself  believe  that  the  Secretary  of 
War  was  within  the  operation  of  the  statute; 
that  he  believed  that  he  was  excepted  from  its 
provisions  by  the  operation  of  the  proviso. 

Moreover,  his  letter  to  the  Secretary  of  the 
Treasury,  reciting  the  eighth  section  of  the 
tenure- of-office  act,  and  notifying  him  that  ha 
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had  suspended  Edwin  M.  Stautoii,  ivas  a  fur- 
ther recognition  of  the  fact  on  bis  part  that  Mr. 
Stanton  was  witbin  the  proviaiona  of  tiie  act, 

But  that  ie  not  all.  Uis  own  counsel  ^ho 
opened  the  case,  [Mr.  Cuctis,]  as  wilt  be  seen 
by  a  reference  to  his  argument,  declares  that 
there  are  no  express  words  that  bring  the 
Secretarj;  of  War,  Edwin  M.  Stanton,  within 
the  proviso.  That  is  his  own  position,  and 
that  being  so,  he  must  be  within  the  body  of 
the  statute.     There  is  do  escape  from  it. 

There  has  been  further  argument,  however, 
on  this  subject,  that  the  President  did  not  in- 
tend to  violate  the  law.  If  he  believed  he  was 
within  the  statute,  and  suspended  him  under 
the  statute  and  bvauthority  of  the  statute,  and 
reported  in  obedience  to  the  statute  to  the 
Senate  within  the  next  twenty  days,  with  the 


the 


IS  and  the  evidence  upon  which  he  made 


it  will  n 


now  that  the  President  did  not  intend 
late  the  law,  that  he  did  not  think  it  obligatory 
upon  him.  If  he  did  not  think  it  obligatory 
upon  him,  why  did  he  obey  it  in  the  first  in- 
stance— why  did  he  exercise  power  onder  ttat 
all?  There  is  but  one  answer.  Senators,  that 
can  be  given,  and  that  answer  itself  covers  the 
President  with  ignominy  and  shame  and  re- 
proach. Itistbis:  "I  will  keep  my  oath;  I 
will  obey  the  law ;  I  will  suspend  the  head  of  a 
Department  under  it  by  its  express  authority 
for  the  first  time  in  the  history  of  the  Republic 
I  will  report  the  suspension  to  the  Senate,  to 
gether  with  the  reasons  and  the  evidence  upon 
which  the  suspension  was  made;  and  if  tht 
Senate  concur  in  the  suspension  I  will  abidi 
by  the  law;  if  the  Senate  non-concur  in  tb( 
suspension  I  will  defy  the  law,  and  fling  mj- 
own  record  in  their  face,  and  tell  them  that  it 
ia  my  prerogative  to  sit  in  judgment  judicially 
upon  the  validity  of  the  statute."  That  is  the 
answer,  and  it  is  al!  the  answer  that  can  be 
made  to  it  by  any  man. 

I  admit,  Senators,  upon  this  construction  of 
the  law,  for  I  have  not  yet  done  with  it,  that 
the^  President  in  the  first  instance,  as  to  the 
suspension  within  the  limitation  of  the  law,  is 
himself  the  judge  of  the  sufficiency  of  the 
reasons  and  the  evidence  in  the  first  instance, 
and  that  he  is  not  to  be  held  impeachable  for 
any  honest prror  of  judgment  in  coming  to  that 
conclusion.     It  would  be  a  gross  injustice  to 
hold  him  impeaehable  for  any  honest  error' of 
judgment  in  coming  to  his  concl 
Secretary  of  War  was'gullty  of  a  m       m 
or  crime  in  office,  that  he  bad 
pable  or  legally  disqualified  to  b  Ih 

But  the  President  is  responsib 
any  of  the  reasons  assigned  by 
nevertheless  availed  himself  of  t 
fetred  under  the  law  to  abuse  i 
the  Secretary  of  War  though  he 
not  disqualified  for  any  roaso 
knew  that  there  was  no  colorab 
charging  that  he  was  guilty  of  m  m 
or  crime  or  that  he  had  Become  i  an  m 
C.  I.--52. 


Jegally  disqualified ;  and  this  is  the  verj^  crime 
charged  against  him  in  the  eleventh  article  of 
impeachment,  that  he  did  attempt  to  violate 
the  provisions  of  the  tenure -of- office  act  in 
that  he  attempted  to  prevent  Edwin  M.  Stan- 
ton, Secretary  of  War,  from  resuming  the 
functions  of  the  office  or  from  exercising  the 
office,  to  which  he  had  been  appointed  by  and 
with  the  advice  and  consent  of  the  Senate  in 
direct  violation  of  the  provisions  of  the  act  itself. 
Now,  what  are  his  reasons?  The  President 
is  concluded  by  hia  record  and  in  the  presence 
of  the  American  people  is  condemned  upon  his 
record.  Whatare  his  reasons?  LettbeSenate 
answer  when  they  come  to  deliberate.  What 
idence  did  he  furnish  this  Senate,  in  the 
_  _  mmunication  made  to  it,  that  Edwin  M. 
Stanton  had  become  in  any  manner  disqualified 
to  discharge  the  duties  of  that  office?  What 
evidence  did  he  furnish  the  Senate  that  he  had 


legally  disqualified,  in  the  words  of  the  statute? 
None  whatever.  It  results,  therefore,  SenatorSj. 
that  the  President  of  the  United  States,  upon, 
his  own  showing,  judged  by  Ws  own  record,, 
suspended  Edwin  M.  Stonton  from  the  office- 
of  the  Secretary  of  War  and  appointed  a  suc- 
cessor without  the  presence  of  any  of  the 
reasons  named  in  the  statute,  and  he  is  con- 
fessedly guilty  before  the  Senate  and  before 
the  world,  and  no  man  can  acquit  him. 

Mr.  WILSON.  I  move  that  the  Senate  take 
a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and,  at  the  expi- 
ration of  the  recess,  the  Chief  Justice  resumed 
the  chMr  and  called  the  Senate  to  order. 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  when  the  recess  was  taken  I  had 
said  all  that  I  desired,  and  all  that  I  think 
it  needful  to  say.  to  show  that  the  President 
of  the  United  States,  himself  bein^  witness 
upon  his  own  messages  sent  to  the  Senate  of 
the  United  States,  has  been  guilty,  and  is  guilty, 
in  manner  and  form  as  he  stands  charged  in 
the  first,  second,  third,  eighth,  and  eleventh 
articles  of  iinpeacbment.  It  does  seem  bard. 
Senators,  and  yet  the  interest  involved  in  this 
question  is  so  great  that  I  do  not  feel  mjfself 
at  liberty  to  fail  to  utter  a  word  that  might; 
perhaps,  be  uttered  fitly  in  this  presence  in 
the  cause  of  the  people,  but  it  seems  hard  to 
be  compelled  to  coin  one's  heart's  drops  into 
top  U       d 


Ch     Mag  to        wth      b  w  h 


,toc  by  Google 


818 


impanitj  aii4  violate  the  laws  at  his  pleasure 
aoaset  ihem  at  defiance. 
,  When  the.  Senate  took  its  recess  I  had 
shown,  I  think,  to  the  satisfaction  of  every  can- 
did mind  within  the  hearing  of  mj  voice,  that 
(he  ^President  vithont  colorable  excuse  had 
availed  himaelf  of  the  authority  conferred  for 
the  first  time  by  the  laws  of  the  Republic  to 
gaspend  the  head  of  a  Department  and  had 
disregarded  at  the  same  time  Its  express  Umit- 
ation,  which  declares  that  he  shall  not  anepend 
Lim  save  during  the  recess  of  the  Senate,  and 
then  oply  for  the  reason  that  from  some  cause 
he  has  become  incapacitated  to  fill  the  office, 
as  by  the  vieitallon  of  Providence,  or  has  be- 
come legally  disqualified  to  hold  the  office,  or 
is  guilty  of  a  misdemeanor  or  of  a  crime. 
Wifliout  the  shadow  of  evidence  that  your  Sec- 
retary of  War  was  incapacitated ;  without  the 
shadow  of  evidence  that  he  waslegally  disqual- 
ified; without  the  shadow  of  evidence  that  he 
was  guilty  ofa  misdemeanor  or  a  crime,  be  dared 
to  suspend  him  and  to  defy  the  people,  in  the 
presence  pf  the  people's  tribunes,  who  hold  him 
to  answer  for  the  violation  of  his  oath,  for  the 
violation  of  the  Constitution,  and  for  the  vio- 
lation of  the  law.  Senators,  whatever  maybe 
the  result  of  this  dav's  proceeding,  impartial 
history,  which  recorda  and  perpetuates  what 
men  do  and  suffer  in  thia  life,  will  do  justice 
to  your  slandered  and  calumniated  Secretary 
of  War. 

The  gentleman  [Mr.  Groesbeck]  spoke  of 
him  but  yesterday  as  being  a  thorn  in  the  heart 
of  the  President.  The  people  know  that  for 
four  years  of  sleepless  vigilance  he  was  a  thorn 
in  the  heart  of  every  traitor  in  the  laud  who 
lifled  his  hands  against  their  flag  and  against 
the  sanctuary  of  your  liberties.  He  can  afford 
to  wait;  his  time  has  not  come.  His  r 
will  survive  the  trial  of  this  day  and  be  ren 
bered  with  the  names  of  the  demigods  and 
the  heroes  who,  through  an  unprecedented 
conflict,  saved  the  Republic  alive;  and  I 
charge  your  recusant  President  with  calumny, 
with  slander,  when  he  suspends  the  Secretary 
of  War  under  pretense,  in  the  words  of  your 
statute,  that  he  was  guilty  of  a  misdemeanor 
or  a  crime  in  office  or  had  become  legally  dis- 
qualified. Hewas  legally  disqualified,  undoubt- 
edly, judging  him  by  the  President's  standard, 
if  the  qualification  of  office  is  an  utter  disre- 
gard of  the  obligations  of  an  oath.  He  was 
guilty  of  a  misdemeanor  and  crime,  nndpnbt- 
ediy,  if,  according  to  the  President's  standard, 
.he  was  guilty  of  consenting  that  the  Executive 
.  of  the  United  States  may,  at  his  pleasure, 
nend  the  people's  laws  and  dispense  with  their 
fficecution — those  laws  which  are  enacted  by 
themselves  and  for  themselves  and  are  for  their 
protection,  both  while  they  wake  and  while 
tBev  sleep,  at  home  and  abroad,  on  the  li     ' 

Your  Secretary  of  War,  Senators,  whatever 
maybe  the  result  of  this  day's  proceeding,  will 
stand,  as  I  said  before,  in  the  great  hereafter, 


upon  Ihe  pages  of  history  as  one  who  was 
"faithful  found  among  the  faithless;"  a  man 
equal  in  the  discharge  of  his  office,  in  every 
quality  that  can  adorn  or  ennoble  or  elevate 

of  anytime;  a  man  that  was  "clear  in  hie  great 
office;"  a  man  who  "organized  victory"  for 
your  battalions  in  the  field  as  man  never  organ- 
ized victory  before  in  the  Cabinet  councils  of 
a  people  since  nations  were  upon  the  earth ; 
and  this  man  is  to  be  suspended  by  a  guilty 
and  corrupt  and  oath-breaking  President, 
under  a  law  which  he  defies,  and  under  the 
hollow  and  hypocritical  pretense  that  he  was 
guilty  of  misdemeanor  or  crime  or,  in  the 
language  of  the  law,  had  become  otherwise 
legally  disqualified  from  holding  the  office. 

I  dismiss  the  subject.  The  Secretary  needs 
no  defense  from  me.  And  yet  it  was  fit,  in 
passing,  that  I  should  take  this  notice  of  what 
the  President.has  done,  notsimply  to  his  hurt, 
but  to  the  hurt  of  the  Republic.  I  hare  said 
enough,  Seiiators,  to  satisfy  you,  and  tosatisfy 
all  reasonable  men  in  this  country,  that  the 
President,  when  he  made  this  suspension  of 
the  Secretary  of  War,  bad  no  doubt  of  the 
validity  of  this  law,  of  its  obligation  upon  him, 
and  that  the  Secretary  was  within  its  provis- 
ions ;  and  hence,  availing  himself  of  its  ex- 
press provisions,  he  did  suspend  him  and  made 
report,  as  I  have  said,  to  the  Senate. 

Now,  what  apology  or  excuse  can  be  made 
for  this  abuse  of  the  powers  conferred  upon 
the  President,  and  of  which  he  stands  charged 
by  impeachment  here  this  day  in  that  he  has 
abused,  in  the  language  of  the  authority  which 
I  read  yesterday  In  the  hearing  of  the  Senate, 
assented  to  in  the  Senate  on  the  trial  of  Jus- 
tice Peck  without  a  dissenting  voice,  abused 
the  power  conferred  upon  him  by  the  statute? 
The  counsel  may  doubt,  or  affect  to  doubt, 
the  tenure- of -office  act ;  the  President  never 
doubted  it  until  he  was  put  on  trial.  When 
it  was  presented  to  him  for  his  approval  it 
was  a  question  with  him  whether  it  was  in  ac- 
cord with  the  Constitution  ;  bat  after  Congress 
had  passed  it  by  a  two-thirds  vote  over  his  veto 
in  the  mode  prescribed  by  the  Constitution 
the  President  thenceforward,  until  he  was  im- 
peached by  the  people's  Representatives,  recog- 
nized the  obligation  of  the  law  and  the  pl^n, 
simple  words  of  the  Constitution,  that  if  the 
bill  De  passed  by  a  two- thirds  vote  over  hie  veto 
it  shall  become  a  law  to  himself  and  to  every- 
body else  in  the  Republic. 

The  counsel,  however,  doubt  the  validity  of 
the  law.     They  raise  the  question  i     ' 


intimate  t     th     "5       I 
tional,  and  tl   y    tat 


Th  y 


ident  upo 
They  do 


a.' 


,  Google 


819 


tional  law  jg  no  law.  But  it  ia  no  law  to  th 
President,  it  is  no  law  to  the  Congress,  it  ia  n 
law  to  the  courts,  it  is  no  law  to  the  peoplt, 
only  after  its  constitutionality  shall  have  been 
decided  in  the  mode  and  manner  prescribed 
by  the  Constitution :  and  the  gentleman  who 
30  adroitly  handled  that  text  as  it  came  from 
the  mighty  brain  of  Marshall,  knew  it  to  he  the 
rule  governing  the  case  just  as  well  as  anybody 
else  knows  it.  It  is  a  law  until  it  shall  have 
been  reversed.  It  has  not  been  reversed.  To 
assume  any  otber  position  would  be  to  subject 
the  countiy  at  onee  to  anarchy,  because,  as  I 
may  have  occasion  to  say  in  the  progress  of 
this  argument,  the  hwnblest  citizen  in  the  land 
is  as  much  entitled  to  the  impunity  which  that 
proposition  brings  as  is  lie  President  of  the 
United  States.  It  does  not  result,  however, 
that  the  humblest  citizen  of  the  land,  in  his 
cabin  upon  yonr  western  frontier,  through 
whose  lorn  thatch  the  wintry  rains  come  down, 
and  through  whose  broken  walls  lie  winds  blow 
at  pleasure,  is  at  liberty  to  defy  the  law  upon 
the  hypothesis  that  it  is  nnconstitutional  and 
to  decide  it  in  advance.  The  same  rule  applies 
to  your  President.  Your  Constitution  is  no 
respecter  of  persons. 

is,  then,  this  law  constitutional,  is  it  valid, 
and  did  the  President  intend  to  violate  its  pro- 
visions? Senators,  I  said  before  that  the  rule 
of  the  common  law  and  the  common  sense  of 
mankind  is,  that  whenever  a  man  does  an  un- 
lawful act,  himself  being  a  rational,  intelli- 
gent, responsible  agent,  he  inteods  precisely 
what  he  does,  and  there  is  an  end  to  all  fur- 
ther controversy,  Itsometimes  happens,  how- 
ever, because  in  the  providence  of  God  truth 
is  stronger  than  falsehood— it  is  linked  to  the 
Almighty,  and  partakes  in  some  sort  of  hia 
omnipotence — that  a  guilty  conscience  some- 
times makes  confessions  and  thereby  contrib- 
utes to  the  vindication  of  violated  law  and  the 
administration  of  justice  between  man  and  man 
in  support  of  the  rights  of  an  outraged  and 
violated  peopje.  So  it  has  happened,  Sen- 
atojs,  to  the  accused  at  your  bar.  The  Presi- 
dent of  the  United  States  was  no  exception  to 
that  rule  that  murder  will  out.  He  could  not 
keep  his  secret.  It  possessed  him ;  it  eon- 
trolled  his  utterances,  and  it  compelled  him, 
in  spite  of  himself,  to  stammer  out  his  guilty 
purpose  and  hia  guilty  intent,  and  thereby 
silence  the  tongue  of  every  advocate  in  this 
Chamber  and  of  every  advocate  outside  of 
this  Chamber  who  undertatea  to  eicuse  him 
on  the  ground  that  he  did  not  intend  the 
necessary  consequences  of  his  own  act.  He 
did  intend  them  and  he  confesses  it. 

And  now  I  ask  the  Senate  to  note  what  is 
recorded  on  page  234  in  the  record,  in  his  let- 
ter to  General  Grant,  and  see  what  becomes 
of  this  pretense  that  the  intent  is  not  proved  ; 
that  he  did  not  intend  to  violate  the  law ;  that 
he  did  not  intend,  in  defiance  of  the  express 
words  of  the  law,  which  are  that  the  Secretary 
the  funotions  of  hia 
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office  in  the  event  that  the  Senate  shall  non- 
concur in  the  suspension,  and  notify  the  Secre- 
tarjr  of  the  fact  of  n on- concurrence,  all  of 
which  appears  on  your  record,  to  prevent  the 
Secretary  from  so  assuming  his  office.  The 
President,  in  his  letter  to  General  Grant  of 
February  10,  ,1868,  to  be  found  on  page  234 
of  the  record,  says: 

■■Firstof  all  yon  here  admit  that  from  the  very 
beginning  of  what  you  term  the  whole  hiatory'  of 
^'our  connection  with  Mr.  Stanton's  snapension,  yOB 


order  of  yi 


It  w 


■  ~~^ —  — rv..v., -.,  ud£  heretofore  been  sju)- 

posed.  that  yon  assumed  the  dutiesof  the  office.  Tou 
knuwitmaslhePlvndejiftDvrmietoiirecenlMr.Slan- 
loa/rom  remmingtbe  affice  c^Sccretam  'if  War." 

How  could  he  know  it  if  that  was  not  the 
President's  purpose?  It  would  be,  it  seems  to 
me,  and  I  say  it  with  all  reverence,  beyond  the 
power  of  Omnipotence  itself  to  know  a  thing 
that  was  not  to  be  at  all,  and  could  not  by  any 
possibility  he,  and  didnot  exist.  "Yonknew 
it  was  the  President's  purpose  to  prevent  Mr. 
Stanton  from  resuming  the  office  of  Secretary 
of  War."  And  what  says  the  law?  That  it 
shall  be  the  duty  of  the  suspended  Secretary, 
if  the  Senate  shall  non-concur  in  the  suspen- 
sion, "  forthwith  to  resume  the  functions  of  the 
office."  And  yet  the  Senate  are  to  be  told 
here  that  we  must  prove  in  tent  I     Well,  we  have 

E roved  it ;  and  what  more  are  we  to  prove 
efore  this  man  is  to  be  convicted  and  the 
people  justified  in  the  judgment  of  their  own 
Senators?  He  says  to  General  Grant  in  tbifl 
letter,  "  It  was  my  purpose,  and  you  knew  it, 
prevent  Mr,  Stanton  from  resuming  the 
fiinctions  of  his  office." 

I  give  him  the  benefit  of  his  whole  confession. 
There  is  nothing  in  this  stammering  utterance 
of  this  violator  of  oaths  and  violator  of  Con- 
stitntions  and  violator  of  laws,  fiat  can  help 
him  either  before  this  tribunal  or  any  other  tri- 
bunal constituted  as  this  is  of  just  and  upright 
men.     He  says  further  on ; 

"You  knew  the  President  was  nnwilling  to  trust 
the  office  with  any  one  who  would  not,  by  holding  it, 
compel  Mr.  Stanton  to  resort  to  the  conrts." 

And  he  knew  as  well  as  he  knew  anything, 
that  if  he  prevented  Mr.  Stanton  from  resum- 
ing the  office,  Mr.  Stanton  could  no  more  con- 
test that  question  in  your  courts  ofjusljce  than 
can  the  unborn ;  and  the  man  who  does  not 
know  it  ought  to  be  turned  out  of  the  office 
that  he  disgraces  and  dishonors  for  natural 
stupidity.  He  has  abused  the  powers  that 
have  been  given  him.  A  man  who  has  sense 
enough  to  find  his  way  to  the  Capitol  ought  to 
have  sense  enough  to  know  that.  And  yet 
this  defense  goes  on  here  and  the  people  are 
mocked  and  insulted  day  by  day  by  this  pre- 
tense that  we  are  persecuting  an  innocent  man, 
a  defender  of  the  Constitution,  a  lover  of 
justice,  a  respecter  of  oaths  I 

I  have  said,  Senators,  in  the  progress  of  this 
discnsston,  that  this  pretense  of  the  President 
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IB  an  iifterthoufflit.  The  letter  which  I  have 
just  read  ia  of  aate,  you  remember,  February 
10,  18G8,  in  which  ho  aays  that  his  object  was 
to  prevent  Mr.  Stanton  from  resuming  the 
office.  Then  there  is  another  assertion,  which 
is  also  an  afterthought,  that  he  wished  to  drive 
him  into  the  courts  to  test  the  validity  of  the 
law.  If  he  prevented  Mr,  Stanton's  tesamp- 
tion  of  the  office  there  was  an  end  of  it,  he  never 
could  get  into  the  courts;  and  that  question 
has  been  settled  ftlso  in  this  oountcy,  and  is  no 
longer  an  open  question,  and  the  President 
knew  it.  lue  question  has  been  ruled  and  set' 
tied,  as  I  stated  long  ago  in  the  progress  of  this 
controversy,  in  the  case  of  Wallace  vs.  Ander- 
son, 5  Wheaton,  291,  where  Chief  Justice  Mar- 
shall, delivering  the  opinion  of  thn  court,  says  : 

And  it  is  the  only  writ  by  which  the  title  to 
the  office  could  be  tested  under  your  present 

"oonlii  not  be  maiDtained  except  at  the  instance  oC 
th«  Government,  and  as  ttiia  writ  was  issued  by  it 
private  individual  withontthe  asthorit;  ofthe  Ctov- 
ornment  it  could  not  be  eustalned.  wbatever  might 
be  tlieritiht  of  the  prosecntoror  of  the  person  claim- 
ing the  office  in  question." 

This  high  court  of  impeachment.  Senators, 
is  tbe  only  tribunal  to  which  this  question  could 
by  possibility  be  referred.  Mr.  Stanton  could 
not  bring  the  question  here ;  the  people  could, 
and  the  people  have,  and  the  people  awaityour 
judgment. 

Senators,  I  now  ask  yon  another  question. 
How  does  the  President's  statement  that  it  was 
IB  compel  Mr.  Stanton  to  resort  to  the  courts 
that  he  suspended  bim  stand  with  the  pretense 
of  the  President's  answer  that  his,  the  Presi' 
dent's,  only  purpose  was  to  have  the  Supreme 
Court  pa£3  upon  the  constitutionality  of  the 
law?  A  tender  regard  this  for  the  Constitu- 
tion. He  said  this  was  his  only  purpose  in 
breaking  the  Jaw,  the  validity  and  the  obliga- 
tion of  which,  in  the  most  forma!  and  solemn 
manner,  he  had  recognized  by  availing  him- 
self of  its  express  grant  to  suspend  the  head  of 
a  Department  from  the  functions  of  his  office, 
and  to  appoint  temnotarily  a  successor  and 
report  the  fact  to  the  Senate ;  and  he  now 
comes  with  bis  answer  and  says  that  his  only 
purpose  was  to  test  the  validity  of  the  law  in 
the  Supreme  Court  t  If  that  was  bis  sole  pur- 
pose  how  comes  it  that  the  President  did  not 
institute  the  proceeding?  The  Senate 
answer  that  question  when  they  come  to  _ 
upon  the  defense  which  the  President  has 
incorporated  in  his  plea.  How  cornea  it  that 
be  did  not  institute  the  proceeding?  I  think 
if  the  venerable  Senator  from  Manland,  [Mr. 
JoEKSON,]  full  of  learning  as  he  is  full  of  years, 
were  to  respond  here  and  now  to  that  inquiry, 
he  would  answer:  "Because  it  was  impossibtE 
for  the  President  to  institute  the  proceeding." 

Mr.  Chief  Justice,  it  is  well  known  to  every 
jurist  of  tbe  country,  as  the  question  stands 
and  as  the  President  lefl  it,  that  there  is  no 
colorable  excuse  under  the  Constitution  and 


laws  of  tl 
institute  t 

stitute  the  proceeding,  then,  I  ask  again,  why 
insult  the  people  by  mocking  them  with  this 
b^d,  hypocritical  assertion  that  his  only  pur- 
pose in  all  he  did  was  to  institute  a  proceeding 
on  his  own  motion  in  the  Supreme  Court  ot 
the  United  States  to  test  the  validity  of  the 
people's  laws  ?  It  is  only  another  iilnstration, 
surrounded  as  the  President  is  by  gentlemen 
learned  in  the  law — and  I  cast  no  reproach 
upon  them  in  saying  it,  for  it  was  their  duty 
to  defend  him  ;  It  was  their  duty  to  bring  to 
his  defense  all  their  experience,  all  their  learn- 
ing, and  all  those  great  gifts  of  intellect  and 
ofheart  with  which  it  has  pleased  Providence 
to  endow  them — but  at  last  it  is  only  another 
evidence  of  what  I  said  before,  that,  notwith- 
standing the  advice  and  counsel  of  his  learned 
and  accomplished  defenders,  truth  is  at  last 
stronger  than  falsehood,  and  only  illustrates 
the  grandulterancesof  that  immortal  man  who 
in  bis  blindness  meditated  a  song  so  sublime 
and  holy  that  it  would  not  misbecome  the  lips 
of  those  ethereal  virtues  that  he  saw  with  that 
inner  eye  which  no  calamity  could  darken  or 
obscure,  when  be  said — 

"  Wlio  knows  DOt  that  trntil  is  strong, 
Nest  to  the  Almigfbty." 

The  President  simply  utters  another  false- 
hood when  he  comes  before  the  Senate  and 
says  that  bis  purpose  in  violating  his  oath,  in 
violating  your  Constitnlion,  in  violating  your 
laws,  was,  that  he  might  test  the  validity  of 
the  statute  in  the  Supreme  Court  of  the  United 
States,  when  he  knew  he  had  no  power  under 
the  Constitution  and  laws  to  raise  the  question 
at  all.  There  ends  that  part  of  the  defense, 
and  there  I  leave  it. 

The  written  order  for  the  removal  of  the 
Secretary  of  War  and  the  written  letter  of 
authority  for  the  appointment  of  Lorenzo 
Thomas  to  the  office  of  Secretary  for  the  De- 
partment of  War  are  simply  vrritten  confes- 
sions of  his  guilt  in  the  light  of  that  which  I 
have  already  read  from  tbe  record,  and  no  man 
can  gainsay  it.  I  dispose,  once  for  all,  of  this 
question  of  intent  by  a  text  that  doubtless  is 
familiar  to  Senators.  The  evidence  being  in 
writing  the  intent  necessarily  results,  if  I  am 
right  at  all  in  my  apprehension  of  the  rule  of 
law.     I  read  from  page  15  of  3  Greenleaf : 

"Forthoaghit  isa  maxim  of  law,  as  well  aa  the 
diotBte^of  eharitr,  !■""'  "~ " '"  "    ' 


mtui.._ 

LS  a  rule  equally 
■y  and  natural 


"upd  that  e 


tend  tl 


guilty;  yet 
is  the  Ofdi- 


becomes  criminal  if  done'  with  a  particular  intent, 
there  the  intent  must  be  proved  and  found  i  but 
where  the  act  is  in  ilself  wxlavtfnl  the  proof  of  justifi- 
cation or  exeuBo  lies  on  tlje  defendant;  and.  in  fail- 
ure thereof,  the  law  implies  a  criminal  intent." 

Was  the  act  unlawful  ?  If  your  statute  was 
valid  it  clearly  was,  for  your  statute  says,  in 
the  sixth  section; 

"That  every  removal,  appointment  or  employ- 
ment made,  had,  or  exeicised  oontrary  to  the  pro- 
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TisionB  of  this  act.  and  the  inakiaR.  Bignin^,  laallng. 

ter  of  autburtty  for  or  in  respect  toaar  suoh  appoiaC- 
mBntoremplorment,  Bh ail  he  deemed,  ftndorehereby 
declared  to  be,  blgh  misdemeanors;  and,  upon  trial 
and  eonvietion  thereof,  BTery  person  guilty  tbcreof 
aball  be  puniabed  by  a  fine  not  exceeding  $10.1X10  or 


Senators,  is  it  an  unlawful  act  within  the 
text  of  Greenleaf  ?  That  surely  is  an  unlawful 
act  the  doing  of  which  is  by  the  express  law 
of  the  people  declared  to  be  a  penal  offense 
punishable  by  fine  and  imprisonment  in  the 
penitentiary.  What  answer  do  Ibe  gentlemen 
make?  How  do  they  attempt  to  escape  from 
this  prorision  of  the  law?  They  say,  and  it 
did  amaae  me,  the  President  attempted  to  re- 
move the  Secretary  of  War,  but  he  did  not 
succeed.  Are  we  to  be  told  that  the  manwlio 
makes  an  attempt  upon  your  life  here  in  the 
District  of  Columbia,  although  if  you  are  t» 
search  never  so  closely  the  statutes  of  the 
United  States  you  would  not  find  the  offense 
definitely  defined  and  its  punishment  pre- 
scribed by  statute^are  we  to  be  told  that  be^ 
cause  he  did  not  succeed  in  murdering  you 
outright  be  must  go  acquit  to  try  what  suc- 
cess he  may  have  on  anotherday  and  in  another 
Slace  in  accomplishing  his  purpose?  Senators, 
have  notified  you  already  of  that  which  you 
do  know,  that  your  act  of  1801,  as  well  as  your 
actof  leSl,  declares  that  all  offensesindictable 
at  the  common  law  committed  within  the  Dis- 
trict of  Columbia  shall  be  crimes  or  misde- 
meanors, according  to  their  grade,  and  shall 
be  indictable  and  punishable  in  the  District  of 
Columbia  in  your  own  courts. 

I  listened  to  the  learned  gentleman  from 
New  York  the  other  day  upon  this  point,  and 
for  the  ilfe  of  me  (and  I  beg  his  pardon  for 
saying  it)  I  conld  notunderstaod  whatinduoed 
the  gentleman  to  venture  upon  the  intimation 
that  there  was  any  such  thing  possible  as  a 
defense  for  the  President  if  they  admit  the 
unlawful  attempt  to  violate  this  law  by  admit- 
ting the  order  to  be  an  unlawful  attempt,  I 
Bay,  with  all  resnect  to  the  gentlemen,  that  it 
has  been  settled  during  the  current  century 
and  longer,  by  the  highest  courts  of  this  coun- 
try and  of  England,  that  an  attempt  to  commit 
a  misdemeanor,  whether  the  misdemeanor  be 
one  at  cothmon  law  or  a  misdemeanor  by  stat- 
ute law,  is  itself  a  misdemeanor;  and  in  sup- 
port of  that  I  read  from  1  Kusseil : 

"An  attempt  to  oommitaatatutitble  misdemeanor. 
Is  as  mnob  indictable  asan  attempt  to  commit  a  com- 


•—RuiKtl  on  Crimei.  p. 


I  should  like  to  s( 


"Tbe  making,  signing,  sealing,  eountereiening.  or 
nenteball  be  deemed,  and  are  tierelir  declared  to  be. 


The  issuing  of  the  order,  the  issuing  of  the 
letter  of  authority  of  and  concerning  the  ap- 
pointment is,  by  the  express  words  of  your 
law,  made  a  high  misdemeanor.  Who  is  there 
to  challenge  this  here  or  anywhere?  What 
answer  has  been  made  to  it?  What  answer 
can  be  made  to  it?  None,  Senators,  none. 
When  the  words  of  a  statute  are  plain  there  is 
an  end  to  all  controversy ;  and  in  this,  as  in 
every  other  part  of  this  discussion  touching 
the  written  laws  of  tbe  land,  I  st&nd  upon  that 
accepted  canon  of  construction  cited  by  the 
Attorney  General  in  his  defense  of  the  Presi- 
dent last  week,  when  he  said  "effect  must  be 
given  to  every  word  of  the  written  law."  Let 
effect  be  ^iyea  to  the  words  that  "  every  letter 
of  authority"  shall  be  a  high  misdemeanor. 
Let  effect  be  given  to  the  statute  that  every 
commission  issued  and  every  order  made  afl'ect- 
ing  or  referring  to  the  matter  of  the  employ- 
ment in  tbe  office  shall  be  a  high  misdemeanor. 
Let'the  Senate  pass  upon  it.  I  have  nothing 
further  to  say  about  it.  I  have  discharged  my 
duty,  my  whole  duty. 

The  question  now  remains,  and  the  only 
question  that  now  remains,  is  this  Unure-of- 
offi.ce  act  valid  f  If  it  is,  whatever  gentlemen 
may  say  about  the  first  article,  there  is  no  man 
but  knows  that  under  the  second  and  third  and 
eighth  articles,  by  issuing  the  letter  of  author- 
ity in  the  very  words  of  this  statute,  and  in  the 
very  light  of  bis  own  letter,  which  t  have  read 
just  now  in  the  hearing  of  the  Senate,  as  to 
his  intent  and  purpose,  he  is  guilty  of  a  high 
misdemeanor.  No  matter  what  may  be  said 
about  the  first  article,  he  did  issue  the  letter  of 
authority  which  is  set  forth  in  the  second 
article,  and  he  haswrittea  it  down  in  his  letter 
of  the  lOth  of  February,  that  bis  object  and 
purpose  was  to  violate  that  very  law,  and  to 
prevent  the  Secretary  of  War  from  resuming 
the  functions  of  the  office,  although  tbe  law 
says  he  shall  forthwith  resume  tbe  functions 
of  the  office  in  case  the  Senate  shall  non-concur 
suspension.     And  yet  gentlemen  haggle 


intelligent  m 
-""irifin   tl 


here  about  this  question  as  if  it  were  an  open 
question.  It  is  not  an  open  ques'- —  ^*  ■"  " 
settled,  closed  question  at  this 
judgment  of  eveiy  enlightened,  i 
who  has  had  access  to  your  r 
country,  and  it  is  useless  and  w 
less  to  waste  time  upon  it. 

The  question  now  is :  is  your  act  valid,  is  it 
constitutional  ?  Senators,  I  ought  to  consider 
that  question  closed ;  I  ought  to  assume  that 
the  Congress  of  the  United  States  who  passed 
fhe  act  will  abide  by  it.  They  acted  upon  the 
responsibility  of  their  oaths.  They  aoted  under 
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the  limitiitions  of  the  Coaatitution.  The  Thlrty- 
Hiath  Congress,  not  unmindful,  I  trust,  of 
their  obligations,  and  not  incapable  of  duly 
considering  the  grants  and  limitations  of  the 
Conatitntionj^Msedthislawbecause,  flrst,  they 
deemed  that  it  was  aathorized  by  the  Constitn' 
tion,  and  because,  second,  the}  deemed  that  its 
enactment  was  necessary — that  is  the  word  of 
the  Constitution  itself— to  the  public  welfare 
and  the  public  interest.  They  sent  it,  in 
obedience  to  the  requirements  of  the  Consti- 
tution, to  the  President  for  his  approval.  The 
President,  in  the  exercise  of  his  power  and  bis 
rigbt  under  the  Constitution,  considered  it  and 
retarned  it  to  the  House  inwhich  it  had  origin- 
ated with  bis  objections.  When  he  had  done 
this  wo  claim,  and,  in  claiming  it,  we  stand 
□pon  the  traditions  of  the  country,  that  all  his 

Eower  over  the  qnestion  of  the  validity  of  this 
iw  terminated.  He  returned  it  to  the  House 
vith  his  objections.  He  su^ested  that  it  was 
unconstitntionat.  The  Senate  and  the  House 
reconsidered  it,  in  obedience  to  the  Constitu- 
tion, in  the  light  of  the  President's  objections, 
and  by  a  two-thirds  vot«  under  the  obligation 
of  tbeir  oaths  reSnacted  the  bill  into  a  law; 
and,  in  the  words  of  the  Constitution,  it  there- 
by became  a  !aw,  a  law  for  the  President,  and 
it  will  for  ever  remain  a  lawnntil  it  is  repealed 
by  the  law-making  power  or  reversed  by  the 
courts  having  jurisdiction. 

And  now,  what  takes  place?  These  gentle- 
men came  before  the  Senate  with  their  answer 
and  tell  the  Senate  that  it  is  n neon stitu dona! ■ 
Thej  ask  the  Senate,  in  othecwords, to  change 
tbeir  record ;  ask  to  have  this  Journal  read 
hereafter  at  die  opening  of  the  court.  "  The 
people  of  the  United  States  againstthe  Senate 
and  House  of  Kepresentativea,  charged  with 
high  crimes  and  misdemeanors  in  this,  that  in 
disregard  of  the  Constitution,  in  disregard  of 
their  oath  of  office,  they  did  enact  a  certain 
law  entitled  '  An  act  to  regulate  the  tenure  of 
certain  civil  offices'  to  the  hurt  and  injury  of 
the  American  people,  and  were  thereby  guilty 
of  high  crimes  and  misdemeanors  in  office. 
Senators,  we  have  had  our  lessons  here  upon 
charity  in  the  progress  of  this  trial,  but  really 
'■  '  '        e  that  this  would  be  a  stretch 


money  in  your  purse  ;  but  it  seems  you  are  to 
make  a  voluntary  surrender  of  your  good  name, 
of  your  character,  your  conscience,  in  order 
to  accomodate  this  accused  and  guilty  culprit, 
and  say  afler  all  that  it  is  not  the  President  of 
the  United  States  that  is  impeached,  it  is  the 
Senate  that  is  sitting  in  judgment  npon  him  ; 
and  now  we  will  accommodate  this  poor  un- 
fortunate by  making  a  clean  breast  of  it,  and 
making  a  confession  before  gods  and  men  that 
we  violated  our  own  oaths,  that  we  violated  the 
Constitution  of  the  country,  in  that  we  did  enact 
into  a  law,  despite  the  President's  veto  to  the 


contrary,  a  certain  act  entitled  "An  act  to 
regulate  the  tenilre  of  certain  civil  offices,"  , 
passed  March  2,  18GT  1 

When  it  comes  to  that,  it  is  not  for  me  to 
say  what  becomes  of  the  Senate.  There  is  a 
power  to  gibbet  us  all  in  eternal  infamy  for 
making  up  records  of  this  kind  deliberately  to 
the  injury  of  the  rights  of  a  whole  people,  and 
to  the  dishonor  and  shame  and  disgrace  of  hu- 
man nature  itself.  And  yet  the  question  is 
made  here,  and  the  truth  is  it  had  to  be  made, 
it  is  in  the  answer,  that  the  law  is  unconstitu- 
tional. If  the  law  be  valid  the  President  is 
guilty,  and  there  is  no  escape  for  him.  It  is 
needfiil  to  make  the  issue,  and  having  made 
it,  it  is  needful  that  the  Senate  decide  it.  If 
they  decide  that  the  law  is  constitutional 
there  is  the  end  of  it.  They  have  decided  it 
three  times.  They  decided  it  when  they  first 
jyassed  the  law.  They  decided  it  when  they  re- 
'  nacted  it  over  the  President's  veto,  They  de- 
cided it  again,  as  it  was  their  duty  to  decide  it, 
when  he  sent  his  message  to  them  on  the  21st  of 
February,  1868,  telUng  theni  that  he  had  vio- 
lated and  defied  its  provisions,  that  he  bad 
disregarded  their  action  ;  it  was  their  duty  to 
decide  it.  The  Senate  need  no  apology,  and 
I  am  sure  will  never  offer  any  apology  to  any 
man  in  this  life  or  to  any  set  of  men  for  what 
they  did  on  that  occasion.  What!  The  Pres- 
ident of  the  United  States  to  deliberately  vio- 
late the  law  of  the  United  States,  to  disregard 
the  solemn  action  of  the  Senate,  to  treat  with 
contempt  the  notice  that  the  Senate  had  served 
upon  him  in  accordance  with  the  law,  and  send 
a  message  to  them,  deliberatel;r  insulting  them 
in  their  own  Chamber  by  telling  them,  in  so 
many  words,  "I  have  received  your  notice ;  I 
know  yon  have  non-Concurred  in  the  suspen- 
sion of  the  Secretary  of  War ;  I  was  willing  to 
cooperate  with  you  ;  and  without  regard  to  the 
law,  without  the  slightest  evidence  that  the 
Secretary  of  War  was  in  any  sense  disqualified, 
without  the  slightest  evidence  that  he  was  guilty 
of  a  misdemeanor  or  crime,  as  required  by 
your  statute,  I  suspended  him,  agreeing  all  the 
while,  if  yon  concurred  with  me,  and  thereby 
cast  reproach  and  dishonor  unjustly  opon  a 
faithful  officer  and  violated  as  well  your  < 


strike  hands  together." 

But,  sirs,  yon  have  seen  fit  to  have  regard  to 
your  oaths ;  yoa  have  seen  fit  to  act  in  some 
sense  up  to  the  character  of  that  grand  man 
who  illustrated  the  glory  and  dignity  which 
sometimes  is  vouchsafed  to  this  poor  human 
nature  of  ours  when  he  was  asked  to  violate 
the  most  holy  law  by,  eating  forbidden  food, 
when  be  answered  no.  Well,  seemingly  do 
it,  for  sorely  they  will  put  you  to  death.  He 
answered  again,  "No,  for  that  would  bring  a 
stain  and   dishonor  upon  my  gray  hairs;  take 

The  Senate,  mindful  of  the  obligations  of  their 
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.ueatioH,  when  the 

—      of  the   President  came  to  them  that 

had  deliberatciy  violated  yoar  law  and  defiantly 
challenged  yoa  to  make  answer,  did  make 
answer,  as  it  was  your  duty  under  jour  oatha 
and  to  that  great  people  who  commiKsioneil 
you,  "  Sir,  the  thing  which  you  have  done  is 
not  warranted  by  the  Constitution  and  laws  of 
Jour  country." 

And  this.  Senators,  is  mj  anSwer  to  this 
charge  of  hate  in  the  prosecution  of  this  im- 
peachment. The  Representatives  of  the  peo- 
ple, and  all  others  who  thought  it  worth  wliile 
to  notice  my  own  official  conduct  touching  this 
matter  of  impeaehraent,  know  well  that  I  kept 
myself  back,  and  endeavored  to  keep  others 
back  f'roni  rushing  madly  on  to  this  conflict 
between  the  people  and  their  President.  Tbe 
Senate,  also  acting  in  the  same  spirit,  gave  him 
this  notice  that  he  might  retrace  his  steps  and 
thereby  save  the  institutions  of  the  country  the 
peril  of  this  great  shock.  But  no ;  it  was  need- 
ful that  he  should  illustrate  the  old  Pagan  rule, 
"  Whom  the  gods  would  destroy  they  first 
make  mad." 

I  return  to  the  guestjon  of  the  validity  of 
this  law,  with  the  simple  statement  that  by  the 
test  of  the  Constitution,  as  I  have  already  read 
it  in  the  hearing  of  the  Senate,  it  is  provided 
that  all  appointments  not  otherwise  provided 
for  in  the  Constitution  shall  be  made  by  and 
with  the  advice  and  consent  of  the  Senate.  It 
necessarily  results,  as  Mr.  Webster  said,  from 
this  provision  that  the  removing  power  is  in- 
cident to  the  appointing  power  unless  other- 
wise provided  by  law.  I  havd  shown  to  the 
Senate  that  this  removing  power  has  never 
been  otherwise  exercised,  from  the  First  Con- 
gress to  this  hour,  except  in  obedience  to  the 
express  provisions  of  law  ;  that  the  act  of 
1789  authorized  the  removal,  that  the  act  of 
1795  authorized  tlie  temporary  appointment. 
I  add  further  that  I  have  argued  in  the  presence 
of  the  Senate  the  effect  of  thut  provision  of  the 
(institution   that  the  President    shall   have 

Sower  to  fill  up  all  vacancies  which  may  happen 
uring  the  recess  of  the  Senate  by  granting 
commissions  which  shall  expire  at  the  end  o! 
their  next  session,  which  bj  necessary  impli- 
cation means,  and  means  nothing  else,  that 
he  shall' not  create  vacaociesj  without  the 
authority  of  law,  daring  the  session  of  the  Sen- 
ate, and  fill  them  at  his  pleasure  without  the 
consent  of  the  Senate. 

I  have  hut  one  word  further  to  add  in  support 
of  the  constitutionality  of  this  law,  and  that  is 
the  express  grant  of  the  Constitution  itself  that 
the  Congress  sbaU  have  power  "to  make  all 
laws  which  shall  be  necessary  and  proper," 
interpreting  that  word  "proper"  in  the  language 
of  Marshall  himself,  in  the  greatcase  of  lIcCul- 
loeh  vs.  Maryland,  as  being  "adapted  to," 
"shall  have  power  to  make  all  laws  necessary 

and  adapted  to  eatrjing  into  execution' 

the  "powers  vested  by  this  Conslitutio. 


Government  of  the  United  States  or  in  any 
department  or  ofGcer  thereof"  I  think  that 
grant  of  power  is  plain  enough,  and  clear 
enough  to  sanction  the  enactment  of  the  tenure- 
of-office  act,  even  admitting,  if  jiou  please,  that 
the  power  of  removal  and  appointment,  subject 
to  the  taw  of  Congress,  was  conferred  upon  the 
President,  which  I  denj,  there  Is  a  grant  of 
power  that  the  Congress  may  pass  all  laws 
necessary  and  proper  to  regulate  every  power 
granted  under  this  Constitution  to  every  officer 
thereof  Is  the  President  of  the  United  Stales 
"an  officer  tbereoff  I  do  not  stop.  Senators, 
to  argue  the  proposition  further,  but  refer  to 
an  authority  in  4  Webster's  Works,  199,  in. 
which  he  recognized  the  same  principle,  most 
distinctlj  and  clearly,  that  it  is  competent  for 
the  Congress  of  the  United  States  to  regulate 
this  very  question  bj  law:  and  I  add  that  the 
Congressesof  the  United  States,  from  the  First 
Congress  to  this  hour,  have  approved  the  same 
thing  by  their  legislation.  That  is  all  there  is 
of  that  question.  The  law,  I  take  it,  is  valid 
enough,  and  will  remain  valid  forever,  if  its 
validity  is  to  depend  upon  a  judgment  of  re- 
versal by  the  Senate  that  twice  passed  it  under 
the  solemn  obligations  of  their  oaths. 

Something  has  been  said  here  about  a  con- 
tinued practice  .of  eighty  years.  I  have  s^d 
enough  on  that  subject,  I  think,  to  answer, 
fully  answer,  all  that  was  said  by  the  learned 
counsel  for  the  President.  I  have  shown  that 
the  act  of  1789,  by  the  interpretation  and  con- 
struction of  one  of  the  first  men  of  America, 
Mr.  Webster,  did  really  by  direct  operation 
separate  the  removing  from  the  appointing 
power  and  was  itself  a  grant  of  power.  I  have 
said  already,  and  have  shown  to  the  Senate, 
that  the-  Constitution  confers  that  power  upon 
the  Senate.  Then  there  is  no  practice  of 
eighty  years  adverse  to  this  tenure- of- office 
act ;  BO  that  I  need  say  no  further  word  on 
that  subject,  but  leave  it  there. 

All  the  acts  from  1789  down  to  1867  bear 
witness  of  one  thing,  and  that  is  that  the  Con- 
gress of  the  United  States  have  full  power 
under  the  Constitution  by  law  to  confer  upon 
the  President  the  power  of  temporary  or  per- 
manent removal  or  withhold  it.  That  is  pre- 
cisely what  they  establish,  and  I  stand  upon  it 
here  as  a  Representative  of  the  people,  prose- 
cuting for  the  people  these  articles  of  impeach- 
ment, and  declare  here,  this  day,  upon  mj 
conscience,  and  risk  what  reputation  I  may 
have  in  this  world  upon  the  assertion  that  the 
whole  legislation  of  this  country  from  1789  to 
1867  together,  bears  one  common  testimony  to 
the  power  of  the  Congress  to  regulate  by  law 
the  removal  and  appointment  of  all  officers 
within  the  general  limitation  of  the  Constitu- 
tion of  the  supervisory  power  of  the  Senate. 
Why,  the  act  of  1789,  as  Webster  said,  con- 
ferred upon  the  President  the  power  of  removal 
and  thereby  separated  it  from  the  power  of 
appointment  of^  which  it  was  a  necessary  inci- 
dent and  subjected  this  countt;  to  great  abuses. 
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The  act  of  1795,  on  theother  hand,  gave  him 
power  to  make  certain  teraporarj  appoint- 
meats,  limited,  howevet,  to  aix  montiia  foe  any 
one  Tacancj,  thereby  ahowing  that  it  was  no 

Eower  under  the  Constitution  and  beyond  tbe 
mitations  and  the  reitrictiona  of  law. 

The  act  of  1863  limited  and  restricted  him 
to  certain  heads  of  Departments  and  other 
officials  of  the  Government,  as  did  also  the  act 
of  1789.  If  the  President  of  the  United  Slates 
has  this  power  by  force  of  tiie  CoQBtHotion, 
independent  of  law,  pray  tell  me.  Senators, 
how  it  comes  that  the  act  of  1789  limited  and 
restricted  him  lo  the  chiefcieck  of  that  De- 
partment, how  it  comes  that  the  act  of  1795 
limited  and  restricted  him  to  tbe  period  of  sis 
months  only,  for  any  one  vacancy?  If,  as  is 
claimed  in  this  answer,  he  had  the  power  of 
indefinite  removal  and  therefore  the  power  of 
indefinite  appointment,  how  comes  it  that  the 
act  of  1863  limited  him  to  certain  officials  of 
the  Government  and  did  not  leave  him  at  lib- 
erty to  choose  from  tbe  body  of  the  people,  I 
waste  no  further  words  on  the  subject.  1  con- 
sider the  question  fully  closed  and  settled.  All 
the  legislation  shows  the  power  of  the  Presi- 
dent to  be  subject  to  the  limitations  of  the 
Constitution  and  subject  to  the  further  limita- 
tion of  such  enactments  as  th^  Congress  may 
make,  which  enactments  must  bind  him,  as 
they  bind  everybody  else,  whether  he  approves 
them  or  not,  until  they  shall  have  been  duly 
reversed  by  tbe  courts  of  the  United  States  or 
repealed  by  the  people's  Representatives  in 
Congress  assembled. 

I  may  ba  pardoned,  Senators,  having  gone 
over  hastily  in  this  way  the  general  facts  in 
this  case,  for  saying  that  the  President' s  decla- 
rations are  here  interposed  to  shield  Win  from 
his  manifest  guilt  under  the  first  three,  the 
eighth,  and  the  eleventh  articles  in  this  matter 
of  removal  and  appointment  during  the  session 
of  the  Senate.  Ihese  deelaradons  of  the  Pres- 
ident are  declarations  ai\er  the  fact.  Most  of 
them  were  escluded  by  the  Senate,  and  most 
properly,  in  my  judgment,  excluded  by  tbe 
Senate,  Some  oi  them  were  admitted.  I  do 
not  regret  it.  It  shows  that  the  Senate  were 
willing  even  tfl  resolve  a  doubtful  question,  or, 
if  it  were  not  a  doubtful  question,  to  relax  the 
rules  of  evidence  in  the  exercise  of  their  dis- 
cretion, to  see  what  explanaljion  the  Chief 
Executive  could  possibly  give  for  his  con- 
duct, and  allow  him,  contrary  to  all  the  rules 
of  evidence,  to  be  a  witness  in  his  own  case, 
and  that,  too,  not  under  the  obligations- of  an 
oath.  They  introduced  his  declarations.  They 
amount  to  no  more  than  that  to  which  I  have 
referred  already,  that  it  was  his  purpose  in 
violating  the  law  to  really  test  its  validity  in 
the  courts,  whenever,  of  course,  he  got  ready 
to  test  it.  That  is  all  there  was  of  them. 
There  was  nothingmoreof  the  declarations  of 
the  President  as  introduced  by  him  in  this 
trial.  If  that  can  be  any  possible  excuse  in 
the  light  of  the  fact  to  which  I  have  before 


referred,  that  it  was  simply  impossible  for  him 
to  test  the  question  in  the  courts  in  the  form 
in  which  he  himself  put  the  question,  there  ia 
an  end  of  it.  There  is  no  use  in  pressing  the 
matter  any  further,  and  I  dismiss  it  with  this 
additional  remark,  that  he  had  no  right,  no 
colorable  right,  to  challenge  in  that  way  the 
la.wE  of  a  free  people  and  suspend  their  execu- 
tion until  it  should  suit  his  pleasure  to  test 
their  validitv  in  the  courts  of  justice. 

But,  Senators,  what  more  is  there?  He  ia 
charged  here  with  conspiracy,  and  conspiracy 
is  proved  upon  him  by  his  letter  of  authority  to 
Thomas  and  Thomas's  acceptance  under  his 
own  hand,  both  of  which  papers  are  before  the 
Sen  ate  and  in  evidence.  What  is  a  conspiracy? 
A  simple  agreement  between  two  or  more  per- 
sons to  do  an  unlawful  act,  either  with  orwith' 
out  force,  and  the  offense  ia  complete  the 
moment  the  agreement  is  entered  into.  That 
ia  to  say,  the  moment  the  mind  of  each  assents 
to  the  guilty  proposition  to  do  an  unlawful  act, 
conspiracy  is  complete,  and.  the  parties  are 
then  and  there  guilty  of  a  misdemeanor.  It  is 
a  misdemeanor  at  the  common  lawj  it  is 
a  misdemeanor  under  the  act  of  1801 ;  it  is  a 
misdemeanor  under  the  act  of  181il.  It  is  a 
misdemeanor  foe  which  Andrew  Johnson  and 
Lorenzo  Thomas  are  both  indictable  after  thia 
proceeding  shall  have  closed;  and  it  is  a  mis- 
demeanor an  indictment  for  which  would  be 
worth  no  more  than  the  paper  upon  which  it 
would  be  written  until  after  thia  impeachment 
shall  have  closed  and  the  Senate  sballhave 
pronounced  the  righteous  judgment  of  guilty 
upon  this  offender  of  your  laws,  and  for  a  very 

Senators,  it  is  written  in  your. Constitution 
that  the  President  shall  have  power  to  grant 
reprieves  and  pardons  for  all — not  some,  but 
aM^offenses  against  the  United  States  save  in 
cases  of  impeachment.  Indict  Lorenzo  Thomas 
to-morrow  for  his  misdemeanor  in  that  he  con- 
spired with  Andrew  Johnson  to  violate  the  law 
of  the  United  Statesi  in  that  he  conspired  with 
him  to  prevent,  contrary  to  the  "act  to  regu- 
late the  tenure  of  certain  civil  offices,''  Edwin 
M.  Stanton  from  forthwith  resuming  the  func- 
tions of  his  office  upon  the  refusal  of  the  Sen- 
ate to  concur  in  bis  suspension;  and  all  that 
is  wanting  Is  for  Andrew  Johnson,  with  a  mere 
wave  of  his  hand,  to  issue  a  general  pardon 
and  dismiss  the  proceeding.  1  say  again  thia 
ia  the  tribunal  of  the  people  in  which  to  try 
offender,  this  violator  of  oaths,  of 
and  of  the  laws.  ' 

-„.  . --  en,thatisavery littleofiense  ; 
you  might  forgive  that.  The  pardoning  power 
does  not  happen  to  be  conferred  upon  the 
Senate,  atid  thia  tender  and  tearful  appeal  to 
the  Senate  on  the  ground  of  its  being  a  little 
thing  does  not  amount  to  very  much.  But,  say 
the  gentlemen,  you  have  also  charged  him, 
under  the  act  of^  1861,  with  having  conspired 
with  Lorenzo  Thomas,  in  tbe  one  count  by  force, 
it)  the  other  by  threat  and  intimidation,  to  work 


his  g. 
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out  ihe  same  result,  to  prevent  the 

of  the  iawaand  to  violate  their  provisions.    So 

we  have,  and  we  say  that  he  is  clearly  proved 

fuiltj.  How?  Bj  the  confession  chiefly  of 
is  cCGOnspirator.  I  have  said  the  conspiracy 
is  established  by  the  written  letter  of  auUiority 
aod  by  the  written  acceptance  of  that  letter  of 
authority  by  Thomas.  The  conspiracy  is  es- 
tablished, and  the  conspiracy  being  establi^ed, 
I  saythatthedeolaratJone  of  his  coconspirator, 
made  in  the  prosecution  of  the  common  design, 
are  evidence  against  them  both.  And  in  sup- 
port of  that  I  refer  the  Senate  to  the  case  of 
the  Ilaited  States  vs.  Cole,  5  McLane's  Doited 
States  Circuit  Court  Reports : 


Bt  all." 


able  that  nhere  a,  body  ot 
ofindividuality.wheffier 


"It  is 


friends ;  and  it  ia  for  the  Senate 
whether  he  was  not  invoking  the  aid  of  friends 
in  the  prosecutionofthiscommon design.  He 
told  one  friend  that  in  two  or  three  days  he 
would  kick  the  Secretary  of  War  out;  he  told 
that  other  friend,  Dr.  Burleigh,  who  visitedhis 
house,  to  come  upon  to-morrow  morning,  "  and 
if  the  doors  are  closed  I  will  break  them  down." 
It  was  inviting  a  friend  of  his  own  to  be  there, 
in  case  of  need,  to  render  him  assistance  and 
cooperation.  There  is  something  fiirther,  how- 
ever, in  this  evidence  of  the  purpose  to  employ 
force.  In  the  esamiuation  (page  440  Impeach- 
ment Becord)  of  this  coconspirator  he  is  asked 
in  regard  to  the  papers  of  the  Department: 

"Did  you  alterward  hit  upon  a  acheme  by  whioh 
rou  mixht  get  poaeesslon  of  the  papers  nithont  gst- 
tin^posaassion  of  the  boildingT 

"Qaestion.  And  that  was  br  gotting  an  order  of 


t  s&tod  what  it 


e  draft  of  a  lottc 


gore  i^tho  pfflgiaent. 
"  tiu«»t>o>i.  Dill  vou  sign  Itt 
"AAiiner.  laignadit. 
"Qaettion.   And  left  it  with  the   Fresident  for 

"AnaoA.  For  hia  coueiderstion. 

"  QveMioa.  When  was  that? 

"Anawer.  The  letter  ia  dated  the  lOtii  of  Moreh." 
After  he  was  impeached,  defying  the  power 
of  the  people  to  check  him,  he  left  the  letter 
with  the  President  for  his  consideration. 

"  Qsalion.  That  was  the  morniDg  after  you  told 
Karsneryou  ware  going:  to  kick  him  out? 

"Aaivtir.  That  was  the  morning  after. 

"Oi£e«io».  Andyouoartiad  that  letter? 

"  Xmvvr.  I  haa,  spoken  to  the  Fresident  befure 

"Queition.  You  did  not  think  any  bloodshed  would 


"Quettioit.  And  tlw  letter  was  lobe  isanad  aa  !• 
rd?r-? 
"  Jnnow.  Tea. 


And  before  yon  Issued  that  order,  took 
'  \old  of  the  maila  or  papers,  you 
'  tooonaultthoPreaident; 

naiderstion. 


'-"/iSfrs 

-Qnalion.  Tou  did  think 
he  Fresident,  did  you  not? 
"  Anttoer,  I  had  consulted  1 

Further  on  he  says : 


10  order  whateter. 
Dt  be  all  the  actk 
rim.    Have  you  a 


" Answer.  1  have,  in  other  respei 
■■  o„..K„n.  Whatotherrespecta' 
.  I  have  attended  the  co 


■-&S. 

"  OuMiuni.  Have  yon  b( 
of  Wat  ad  ivimmr 
"Aiuncfr.  Ihavebaan. 
"Ouf^ioB.  Continually. 
Anawei;  Continualiy. 


recogniisd  03  Secretary 


jsidont  and  the  other  m 


leaCim.  Down  to  the  present  hour? 

uuwr.  Down  Co  the  present  hour. 

wtlion.  ALl  yonr  action  as  Secretory  of  War  ad 

n  has  been  confined,  has  it  not.  to  attending 


r.  It  has.  Ihavegifen 
™.  Have  yon  giver — 
■ubaingcneoUis 


advii 


plaee  at  meetings  of  that  kind. 
I  gave  him  any  particular  advi... 
;;  GuMlioB.^Did  he  ever  call  jou  in  7 


0  lay  bel^ 


duties  of  his 

n  that  lakea 
10 1  know  tliat 

if  I  had  any  businoaa 

lod  Buy? 

myescapt  the  case  of  the 
:a  General  Grant, 
quire  a  little  further  ahoat 
endthatnotlcc.didhe? 


::g 


r.  Tbe  other  mode  woald  bi 

511.  And  he  told  you  to  draw 

r.  No:  ho  did  not. 

in.  But  you  did? 

r.  Idid  it  of  myself,  aftsrh 

™.  Did  he  agree    to  that 

. ..  .r.  He  s^d  he  would  take  it 
a  desk,    He  would  think  abou 


until  alter  the  impeociiment." 

A  notice  to  the  Senate  that  these  two  con- 
federates and  conspiraUira  have  been  delib- 
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erately  conferring  together  about  yiolating, 
not  siraplj  joar  tenure- of- office  act,  but  your 
act  making  appropriation e  for  the  Arm;  of  2d 
of  March,  1867  ;  that  one  of  the  conspirators 
has  written  out  ao  order  for  the  very  purpoae 
of  violating  the  law,  and  the  other  conspirator, 
seeing  the  bandnriting  upon  the  wall,  and 
apprehensive,  after  all,  that  the  people  may 
pronounce  him  guilty,  ooocludea  to  whisper  in 
the  ear  of  hie  coconspirator,  "Let  it  reat  until 
after  the  impeach  went,"  Give  him,  Senators, 
a  letter  of  authority,  and  he  ig  ready,  then,  to 
renew  this  contest  and  again  sit  in  judicial 

S'udgment  upon  all  your  statutes,  and  say  that 
e  has  deliberafelj  settled  down  in  the  convic- 
tion that  yonr  law  regulating  the  Army,  fixing 
tile  headquarters  of  its  General  in  tbe  capital, 
not  removable  without  the  consent  of  the  Sen- 
ate, does  nevertheless  impair,  in  the  language 
of  that  argument  made  by  Judge  Curtis,  cer- 
tain rights  conferred  upon  him  by  the  Const! 


too,  and  order  General  Grant  to  California  or 
to  Oregon  or  to  Maine,  and  defy  you  again  to 
try  him.  Senators,  I  trust  you  will  spare  the 
people  any  such  exhibition. 

And  now.  Senators,  it  has  been  my  endeavor 
to  finish  all  that  I  desire  to  say  in  this  matter. 
I  hope,  I  know  really,  that  I  could  finish  all 
that  r  have  to  saj,  if  I  wers  in  possession  of 
my  strength,  in  the  course  of  an  hour  or  an 
hour  ana  a  half.  It  is  now,  however,  past 
four  o'clock,  and  if  the  Senate  should  be  good 
enough  to  indulge  me  I  shall  promise  not  to 
ask  a  recess  to-morrow  if  it  pleases  Providence 
to  bring  me  here  to  answer  further  in  the  case 
of  the  people  against  Andrew  Johnson. 
_  Mr.  HOWARD.  I  move  that  tbe  Senate, 
sitting  for  the  trial  of  the  impeachment, 
adjourn  until  to-morrow  at  twelve  o'clock. 

The  motion  was  agreed  to ;  and  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjoitrned. 

WKDHESDAr,  Map  6,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  having  been  made 
^by  the  Sergeant- at- Arms, 

The  Managed  of  tbe  impeachment  on  the 

S.rt  of  tbe  House  of  Representatives,  and 
essrs.  Bvarts,  Groesbeck,  and  Kelson,  of 
connsel  for  the  respondent,  appeared  and  took 
the  seats  assigned  to  them  respectively, 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  Washburse,  chairman  of  that 
committee,  and  accompanied  by  the  Speaker 
and  Clerk,  appearedandwere  conducted  to  tbe 
seats  provided  for  them. 

The  Journal  of  yesterday's  proceedings  of 
the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, was  read. 

The  CHIEF  JUSTICEi  Senators  wiU  please 


of 

Mr.  Manager  BINGHAM.  Mr.  President 
and  Senators,  yesterday  I  bad  said  nearly  alt 
that  I  desired  ^0  say  touching  the  question  of 
the  power  of  the  President  under  the  legisla- 
tion of  the  United  States  to  control  the  exec- 
utive offices  of  this  Government.  To  the  better 
understanding,  however,  of  my  ai^ument.  Sen- 
ators, I  desire  to  read  the  provisions  of  the 
several  statutes  and  to  insist  in  tbe  presence  of 
the  Senate  tiiat  upon  the  law,  as  read  by  the 
counsel  fur  the  President  on  this  trial,  the  acts 
of  1T89  and  of  1T9S  have  ceased  to  be  law,  and 
that  the  President  can  no  more  exercise  author- 
ity under  them  to-day  than  can  the  humblest 
citizen  of  tbe  land.  I  desire  also,  Senators, 
in  reading  these  statutes,  to  reaffirm  tbe  posi- 
tion which  I  assumed  yesterday  with  perfect 
confidencethatit  would  command  the  judgment 
and  assent  of  every  Senator,  to  wit :  that  the 
whole  legislation  of  this  country  fi'om  the  first 
1  1789  to  this  hour  bears  a  uniform 
the  fact  that  the  President  of  the 
United  States  has  no  control  over  the  exec- 
utive officers  of  this  Government,  except  such 
control  as  is  given  by  the  test  of  the  Constitu- 
tion which  I  read  yesterday,  to  fill  up  such  va- 
cancies as  may  occur  during  the  recess  of  the 
Senate  with  limited  commissions  to  expire  with 
their  next  session,  or  such  power  as  is  given  to 
him  by  express  authority  ofiaw.  I  care  noth- 
ing for  lie  conflicting  speeches  of  Representa- 
tives in  tbe  First  Congress  on  this  question.  The 
statutes  of  the  country  conclude  tnem  and  con- 
clude us,  and  conclude  as  well  every  officer  of 
this  Government  from  the  Executive  down. 

What,  then,  Senators,  is  the  provision  of 
this  act  of  1789  ?  I  may  be  allowed,  in  pass- 
ing, to  remark— for  I  shall  only  read  one  of 
them— -that  the  act  establishing  the  Depart- 
ment for  Foreign  Affairs  contains  precisely 
the  same  provision,  word  for  word,  as  the  act 
of  tbe  same  session  establishing  ue  Depart- 
mentof  War,   Theproviaionof  theact  of  1789 

"SbC.  2.  That  there  shall  be  in  the  said  Depart- 
ment an  inferior  officer,  to  be  appoiuted  by  the  said 

shall  deem  proper,  and  to  be  oalled  tbe  cbief  elerk 
of  tbe  Department  of  EorelgD  Affairs,  and  who,  when- 
ever thesaidnrinoipnloffioef  aball  be  removed  from 
offine  by  tba  President  of  tha  United  States*'— 

Which  I  showed  you  yesterday,  upon  the 
authority  of  Webster,  was  a  grant  of  power 
without  which  the  President  could  not  have 
removed  him — 

"or  in  ani  other  onse  of  vaoanoy. shall,  during  adoh 
Vaoano)',  have  the  obargeand  custody  of  all  records, 
books,  and  papers  appertainiuE  to  the  said  Depart- 

SCanding  upon  that  statute.  Senators,  and 
standing  upon  the  continued  and  unbroken 
practice  of  eighty  years,  I  want  to  know,  as  I 
inquired  yesterday,  what  practice  shows  that 
this  vacancy  thus  created  by  authority  of  the 
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act  of  1J89  could  be  filled  during  tbe  session 
of  the  SPnale  bj  the  appointment  of  a  new 
head  to  that  Dppactment  without  the  consent 
of  the  Senate  as  prescribed  in  Che  Constitu- 
tion No  precedent  whatever  has  been  fur- 
nished 

I  aaid  yesterday  all  that  I  hive  occasion  W 
say  touching  the  case  ol  Pickering.  I  re- 
marked seeterdaj,  what  I  but  repeat  in  pass- 
ing, without  delaying  the  Senate,  that  the  va- 
cancy was  not  filled  without  the  consent  of  the 
Senate,  and  that  is  the  end  of  this  unbroken 
currentof  decisiona  uponwhichthe  gentlemen 
rely  to  sustain  this  assumption  of  power  on  the 
part  of  the  accused  President.  It  cannot  avail 
them.  The  act  of  1789  excludes  the  conclusion 


dent.  The  law  restricts  him  to  the  chief  clerk. 
If  he  had  The  power  to  fill  the  vacancy,  why 
this  restriction?  Could  he  override  that  law? 
Could  he  commit  the  custody  of  the  papers 
and  recoriisof  that  Dejjartment,  on  the  act  of 
1789,  to  any  human  being  on  earth  during  that 
vacancy  but  the  chief  clerk,  who  was  not  ap- 
pointed by  him,  but  by  the  head  of  the  Depart- 
ment? There  stands  the  law,  and  in  the  light 
of  that  law  the  defense  made  hy  the  President 
turns  to  dust  and  ashes  in  the  presence  of  the 
Senate.  Isaynomoreupon  that  point,  remind- 
ing the  Senate  that  the  act  of  1789  establish- 
ing the  War  Department  contains  precisely 
the  same  provision  and  imposes  precisely  the 
same  limitation,  giving  him  no  power  to  fill 
the  vacancy  byappointmentduring  the  session 
of  the  Senate. 

1  pass  now  to  the  act  of  1795.  The  act  of 
1792  is  obsolete,has  been  superseded,  and  was 
substantially  the  same  as  the  act  of  179(> ;  and 
what  I  have  to  say,  therefore,  of  the  act  of 
1795,  applies  as  well  to  the  act  of  1792.  I 
read  from  1  Statutes- at- Lat^e,  page  415 : 

"looasoofvi 


■y  of  tl 


t  of  War 


.rofai 


foScerof  eitbei 


ofthaDonartmenlof      

of  the  said  DepaTtmentawhoee  appoiutmeat  i 
th^head  thereof,  whereby  theresnnot  perfoim  >,- 
,   ..      . .-.>--.--„.U„.„„„, ;_„«„.  (.^l^^libelBn 


«aidreapectlTeoegces, 
idem  of  the  United  SI 


pM8onB.at  his  disoretion,  to  perform  theduties  of  the 

or' 8uoh''vaeaD0S  be^fll?ed:  pJoi.dud,  Jhal  n( 
vacancy  sliAl  be  aapplied  in  manner  uoresaid 
tongeT  Urm  than  six  months." 

There  stood  the  act  of  1789,  unrepealed  up 
to  this  time,  I  admit,  expressly  authorizing  the 
President  to  create  the  vacancy,  but  restricting 
him  as  to  the  control  of  the  Department  after 
it  was  created  to  the  chief  clerk  of  the  De- 
partment. That  is  superseded  by  the  act  of 
1795,  in  so  far  as  the  appointment  is  concerned, 
bj  eipresaly  providing  and  giving  him  the 
additional  power ; 

"It  shall  be  lawful  far  the  President  of  the  Unit«il 
States,  in  ease  he  shall  think  it  neoessarj;,  to  author- 
form  t^e  duties  of  the  sai^  respective  oSoes  until  a 
anccesBor  be  appointed." 


It  was  a  grant  of  power  to  him.  No  grant 
of  power  could  be  more  plainly  written.  What 
is  the  necessity  of  this  grant  if  the  defense' 
made  here  by  the  President  as  stated  in  hia 
answer  and  read  by  me  to  the  Senate  yester- 
day be  true— that  the  power  is  in  him  by  virtue 
of  the  Constitution  ?  If  it  be,  I  ask  to-day,  as 
I  asked  yesterday,  how  comes  it  that  Congress 
restricted  this  constitutional  power  to  appoint- 
menta  not  to  exceed  six  months  for  any  one 
vacancy  ?  That  is  the  language  of  the  statute. 
Am  I  to  argue  with  Senators  that  this  tern[i 
"any  one  vacancy  "  excludes  the  conclusion 
that  the  President  could,  upon  his  own  motion, 
multiply  vacancies  ad  ij^nitum  by  creating 
another  at  the  end  of  the  six  months  and  mak- 
ing a  new  appointment?  Senators,  there  is 
no  unbroken  current  of  decisions  to  support 
any  such  assumption. 

There  is  no  action  of  the  executive  depart- 
ment at  any  time  to  support  it  or  give  color  to 
,  and  there  I  leave  it. 

I  ask  the  attention  of  Senators  now  to*  the 
provisions  of  the  act  of  1863,  which  also  affirms 
the  absolute  control  of  the  legislative  depart- 
ments over  this  whole  question  of  removal  and 
appointments,  save  and  except  always  the  ex- 
"  provision  of  the  Constitution — which,  of 
e,  the  Le^slature  cannot  take  away — that 
the  President  may  fill  up  vacancies  which  may 
'     '        '  (ss  of  the  Senate  by 

expire  at  the  end  of 
their  next  session.  The  act  of  1863  is  in  these 
words; 

"That  in  case  of  the  death,  resianntion  absence 
from  thesBBt  of  Government,  or  aickneBa  of  the  bead 
of  any  executive  Department  of  the  Oovernment,  ol 
ofaDyofScor  of  either  of  thesaidDBparUnentswhose 
appoictment  is  notintbeheadtbereoF,  whereby  they 
cannot  perform  the  duties  of  their  reBpeotivaofflcee, 
it  shall  be  lawful  for  the  Preadent  of  the  Unitail 
States,  in  ease  be  shall  think  it  necessaij,  to  autbor- 
inetbe  head  of  any  other  eieeutive  Department  or 
other  officer  in  either  of  said  Departments  whoM 

cretion,  to  perfarm  the  duties  of  the  said  respective 
offices  Until  a  sncccEBor  be  appointed  or  until  saeh 
absence  or  inability  by  sickness  shall  eeaae:  Pre- 
vided.  That  no  vacancy  shall  be  supplied  In  manner 
aforesaid  fbr  a  longer  term  than  sis  months." 

Senators,  what  man  can  read  that  statute 
without  being  forced  to  the  conclusion  that  the 
Legislature  thereby  reaffirmed  the  power  that 
Ihey  affirmed  in  1789,  the  power  that  they 
afl5rmed  in  1796,  to  control  and  regulate  by  law 
this  asserted  unlimited  power  of  the  Bseeu- 
tive  over  either  appointments  or  removals. 
Look  at  the  statute.  Is  he  permitted  to  choose 
at  large  from  the  body  of  the  community  to  fill 
temporarily  these  vacancies?    Not  at  all. 

"It  shall  be  lawful  for  the  President  of  the  Unllfld 
States,  incasebe  shall  think  it  necessary,  to  author- 
ise Ihi  head  of  am/  ofAer  rxecnlivc  J)o>ar(iBeKl,  or  taher 
ogicer  of  either  afiaid  Departmenlf  \ohait  ODi»i?i(»t«tf 
it  oesleO  in  the  Prefidetit  — 
that  is,  the  inferior  officers — 
"at  bis  discretion,  to  perform  tie  duties  of  the  aaid 
respective  offices  nntil  abuccessorbe  appointed." 

He  is  restricted  hy  the  very  terms  of  the 
statute  to  the  heads  of  Departments  or  to  aach 
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inferior  officers  of  the  several  Departments  as 
are  by  law  subject  to  his  own  appointment,  and 
by  that  act  he  can  appoint  no  other  human 
being.  There  ia  the  law;  and  yel  gentlemen 
stand  here  and  say  that  the  act  of  1789  and  the 
act  of  1795  were  not  .repeal e<],  when  thej  read 
theauthoritjthemselvestoshow  that  when  two 
statutes  are  repugnant  and  irreconcilable  the 
last  must  control  and  works  the  repeal  of  the 
first.  Here  is  the  President  by  this  act  re- 
stricted expresaly  to  the  heads  of  Departments 
and  to  the  inferior  officers  of  Departments 
subject  to  his  appointment  under  law,  and  he 
shall  appoint  no  one  else.  Was,  that  the  pro- 
viaion  of  1795?  Do  these  statutes  stand  to- 
gether? Are  thej  by  any  possibility  reconeil- 
ahle.  For  the  purpose  of  my  argument  it  is 
not  needful  that  I  should  insistupon  the  repeal 
of  the  act  of  1795  any  further  than  it  relates 
to  the  racancies  which  arise  from  the  cases 
enumerated  in  the  act  of  1863.  The  act  of 
1863  is  a  reassertion  of  the  power  of  the  Legis- 
lative to  control  this  whole  question ;  and  that 
is  the  unbroken  current  of  decisions  from  the 
First  Congress  down  to  this  day,  that  the  Presi- 
dent can  exercise  no  control  over  this  question 
except  by  authority  of  law  and  subject  to  the 
express  requirements  of  law.    ' 

This  brings  me  then,  Senators,  to  the  act  of 
1867,  to  which  I  referred  yesterday,  and  which 
I  refer  to  now  to-<Jay  in  this  connection  for  the 
purpose  of  completing  this  argument  and  leav- 
ing every  man  without  excuse  upon  this  ques- 
tion as  to  the  limitations  imposed  by  law  upon 
the  President  of  the  United  States,  touching 
this  matter  of  appointment  and  removal  of  the 
heads  of  Departments,  and  of  all  other  officers 
whose  appointment  is,  under  the  Constitution, 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate ;  and  my  chief  object  in  referring  again 
this  morning  to  the  act  of  1867  Is  to  show  to 
the  Senate,  what  I  am  sure  must  have  occurred 
to  them  already,  rather  to  perfect  my  own  argu- 
ment than  to  suggest  an^  new  thought  to  thera, 
that  by  every  role  of  interpretation,  Ihat  by 
every  letter  and  word  of  law  read  in  the  con- 
duct of  this  argument  on  behalf  of  the  Presi- 
dent by  his  counsel,  the  act  of  1867,  by  neces- 
sary implication,  beyond  the  shadow  of  a  doubt 
repeals  the  acts  of  1789  and  of  1796  andieaves 
the  President  of  the  United  States  subject  to 
the  req^ulrementa  of  this  law  as  to  all  that  class 
of  officials.     The  language  of  this  law  Is: 

"That  everi'  person  holding  any  nivil  office  to 
which  he  haabeeu  appointed  byand  with  the  advice 

That  is,  all  past  appointments  at  the  time 
of  the  passage  of  this  law— 
"and  everv  peraonwho  stx^M  hereafter  be  appointsd 
to  any  such  offioe.  imd  shall  become  dulv  qualified 


How  appointed?  "In  like  manner  ap- 
pointed "  by  and  with  the  advice  and  consent 
of  the  Senate,  and  duly  qualified  and  commis- 


sioned under  such  appointment.  All  present 
officials  shall  hold  these  offices.  What  becomes 
of  this  grant  of  power  in  the  act  of  1789  to  the 
President  to  remove?  What  becomes  of  this 
grant  of  power  in  the  act  of  1795  to  make  tem- 

Eorary  appointments  for  six  months?  What 
ecomes  of  the  provision  of  the  act  of  1863 
which  authorized  him  to  fill  these  vacancies 
with  the  heads  of  Departments  or  by  inferior 
officers  for  a  period  not  exceeding  six  months? 
Thej;  all  go  by  the  board.  There  stands  the 
provision  of  the  statute  which  no  man  can  get 
away  from,  concluding  this  whole  question  : 

"That  every  person  holdlne  any  civil  office,"  • 
•       •       *  by  andwith  the  advioe  and  coQBBnt 

of  the  Senate,"       -       *       *       •       ■'aliall  be  an- 

beao  in  like  manner  appointed  and  duly  (|ua,liBe<l." 
Nothing  could  be  plainer.  There  is  no  room 
for  any  controversy  about  it.  There  is  not  an 
intelligent  man  in  America  that  will  challenge 
it  for  a  moment.  "Every  person  holding" 
the  office  must  include  all  persons  holding  the 
office.  He  shall  continue  to  hold  it— so  the 
statute  says — until  a  successor  shall,  in  like 
manner,  that  is  to  say,  by  and  with  the  advice 
and  consent  of  the  Senate,  be  not  only  ap- 
pointed, but  duly  qualified.  What  room  is 
there  here.  Senators,  for  any  further  contro- 
versy in  this  matter?    None  whatever. 

I  referred  yesterday  to  the  proviso.  I  asked 
the  attention  of  Senators  yesterday  to  the  fact 
that  the  elaborate  argument  of  Mr.  Curtis  on 
behalf  of  the  accused  declares  in  words,  as  you 
will  find  it  recorded  in  the  report  of  the  case, 
that  the  present  beads  of  Departments  ap- 
pointed by  Mr.  Lincoln  are  not  by  any  express 
words  whatever  within  the  proviso.  Hi 
only  made  the  statement  in  manner  and  form 
as  I  now  reiterate  it  in  the  hearing  of  the  Sen- 
ate, but  he  proceeded  to  argue  to  the  Senate 
to  show  that  they  were  not  even  by  impll 
tioD  within  the  proviso.  And  so  his  argU' 
ment  stands  reported  to  this  hour ;  and,  so  fai 
I  observed,  really  uncontradicted  by  any- 


from  it,  if  thej  did  differ  with  him  in  Judgi 
about  it,  they  are  entitled  to  the  benefit  of  the 
difference.  I  do  not  desire  to  deny  them  the 
benefit  of  it.  I  only  wish  to  say  that  it  cannot 
avail  them. .  1  only  wish  to.  say  in  the  hearing 
of  Senators  that  the  interpretation  put  upon 
that  proviso  by  the  opening  counsel  for  the 
President,  declaring  that  it  did  not  extend  to 
nor  embrace  the  existing  appointments  of  the 
heads  of  Departments  nnder  Mr.  Lincoln,  is 
an  admission  thAt  Mr.  Stanton  was  entitled  to 
hold  his  office  until  removed  by  and  with  the 
advice  and  consent  of  the  Senate.  The  reason 
given  by  Mr.  Curtis  was  that  there  are  no  ex- 
press words  embracing  the  heads  of  Depart- 
ments appointed  by  Mr.  Lincoln.  The  further 
reason  given  by  Mr.  Curtis  was  that  there  is 
nothing  which  by  necessary  implication  brings 
them  within  the  operation  of  the  proviso.  If 
they  he  not  within  the  operation  of  the  pro- 
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viso,  they  are,  by  the  very  words  of  the  statute, 
■within  the  body  of  the  act.  The  counsel  who 
followed  him  for  tbe  Presideot  admitted  that 
the  offices  were  wilhin  the  body  of  the  act. 
The  persons  holding  the  oRicea,  by  the  yery 
words  of  the  act  "  every  person,"  are  within 
the  body  of  the  act,  and  they  are  to  retain  the 
office,  unless  suspended  for  the  special  reasons 
named  in  the  second  section,  by  the  express 
terms  of  the  act,  until  a  successor  shall  be,  in 
like  manner,  appointed  by  and  with  the  advice 
and  consent  of  the  Senate  and  shall  have  been 
duly  qualified. 
But  I  return  to  the  proviso.  The  proviso  is: 
'•Pravidsd,  That  the  Secretaries  of  State,  of  the 
Treasnrj,  of  War,  of  tho  NftTy,  and  of  the  Interior, 
the  Postmaster  Genvat.  anfl  tie  Attornev  General. 
Shalt  bold  their  qSlocs  r«3peetirel;  for  and  durinethe 

appohited.  and  for  one  month  thereafter,  subject  to 
remoTal  by  and  with  the  advice  and  consent  of  the 
Senate."  * 

This  proviso  manifestly,  in  the  last  cianse 
of  it,  stands  with  the  general  proviwons  of  the 
first  cianse  of  the  aecdon  which  I  have  read,  that 
they  are  at  any  time  subject  to  removal  by  and 
with  the  advice  and  consent  of  the  Senate.  The 
residue  of  the  proviso  is  to  limit  the  tenure  of 
ofSce  of  the  heads  of  these  several  Departments 
appointed  hy  and  with  the  advice  and  consent 
of  the  Senate,  by  this  limitation,  that  one  month 
after  the  expiration  of  the  term  of  the  Presi- 
dent by  whom  they  were  apjioioted,  their  office 
shall  expire  by  mere,  operation  of  law,  without 
the  intervention  of  the  Senate,  without  the  in- 
tervention of  the  President,  without  the  inter- 
vention of  anybody.  It  was  said  here,  very 
properly,  by  the  Attorney  General,  that  effect 
must  be  given  to  every  word  in  a  written 
statute.  It  is  the  law.  Effect  must  be  given 
to  it,  and  such  an  effect  as  wilt  cany  out  the 
intent  of  the  law  itself.  Give  effect.  Senators, 
if  you  please,  to  the  words  "during  the  term 
of  the  President  and  for  one  month  thereafter." 
Give  effect  to  the  words  "the  term  of  the 
President,"  if  you  please.  The  Constitution 
employs  this  phrase  "term  of  the  President." 
It  declares  that  the  President  shall  hold  his 
office  during  the  term  of  four  years.  It  is  the 
only  presidential  term  known  to  the  Constitu- 
tion. The  act  of  March  1,  1792,  reaffirms  the 
same  principle  by  law.  I  read  from  1  Statutes- 
at-Large,  page  241  : 

"  That  the  term  of  four  years,  for  which  a  President 
and  Vice  President  ahall  be  eleoted,  shall  in  allcaae 
commsDco  on  the  4th  day  of  March  neit  sacceedim 
the  day  on  wliich  the  votes  of  the  electors  shall  hav 

After  making  provision  for  an  election  ii 
certain  contingencies  when  a  vacancy  shall 
have  arisen  in  the  office  both  of  President 
and  Vice  President  of  the  United  States,  the 
statute  follows  it  up  with  the  same  words  that 
the  term  shall  commence  on  the  4th  of  March 
next  after  the  election  or  the  counting  of  the 
votes.  The  provision  of  the  Constitution 
throws  some  light  upon  the  subject: 

"In  case  of  the  removal  of  the  Preeident  from  of- 
Soe,  or  of  his  death,  resignation,  or  inability  to  dig- 
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m  the  Viee  President;  and  the 
provide  for  the  caseof  Temoval, 
r  ioBbility.  both  of  the  Presi- 
ent,  declaring  what  ofSoer  »b=ll 
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dent  shall  he  elected." 

.In  the  light  of  these  provisions  of  the  Con- 
stitutioHj  and  of  this  provision  of  the  act  of 
1T92,  is  It  not  apparent  to  the  mind  of  every 
man  within  the  hearing  of  my  voice  that  the 
presidential  term  named  and  referred  to  in  the 
act  of  1867  is  the  constitutional  term  of  four 
years?  It  must  be  so.  It  must  be  the  term 
authorized  by  the  Constitution  and  the  laws, 
for  there  is  no  other  "term."  The  position 
assumed  here  is  that  Andrew  Johnson  has  a 
term  answering  to  the  provisions  of  the  Con- 
stitution, of  the  act  of  1792  and  of  the  act  of 
1867,  both  of  which  employ  the  same  word— 
the  term  of  four  jears  under  the  Constitution. 
Apply  this  provision  of  the  Constitution  which 
I  liaye  just  read,  that  in  the  event  of  the  in- 
ability of  the  President  of  the  United  States  to 
execute  the  duties  of  the  office  the  Vice  Pres- 
ident shall  execute  the  duties  of  the  office  until 
such  disability  be  removed.  That  is  the  lan- 
guage of  the  Constitution.  If  the  President 
of  the  United  States  elected  by  the  j>eople,  and 
therefore  possessed  of  a  constitutional  term, 
and  the  only  person  who  ever  can  have  a  con- 
stitutional term  while  the  Constitution  remains 
as  it  is,  shall  be  overtaken  with  sickness,  and 
by  delirium,  if  you  flease,  rendered  utterly 
incapable,  in  the  language  of  the  Constitution, 
of  discharging  the  duties  of  the  office,  and  hie 
inability  continues  for  the  period  of  four  con- 
secutive months,  is  the  Senate  to  be  told  that 
the  Vice  President,  upon  whom  the  duties  of 
the  office  by  this  provision  devolve,  by  reason 
of  the  construction  imposed  here  upon  this 
statute  or  attempted  to  be  put  upon  it  by  the 
connsel,  is  to  be  said  to  have  a  term  within 
the  meaningof  this  law,  and  therefore  by  oper- 
ation of  the  statute,  within  one  month  after 
the  disability  arose  against  the  President  by 
reason  of  his  delirium,  every  executive  office 
by  pperation  of  law  became  vacant ;  and  are 
you  to  follow  it  to  the  absurd  and  ridiculous 
conclusion  when,  in  the  language  of  the  Con- 
stitution, the  disability  shall  be  removed  and 
the  President  restored  to  office,  the  offices 
filled  with  the  advice  and  consent  of  the  Sen- 
ate hy  the  Vice  President,  upan  whom  the 
office  in  the  meantime  devolved — for  by  the 
terms  of  the  Constitution  your  President  dis- 
abled was  civilly  dead  ;  you  had  but  the  one 
President,  and  that  was  the  Vice  President, 
during  the  four  months^— on  account  of  vacan- 
cies arising  by  operation  of  law  one  month 
after  the  office  was  devolved  u^on  him  by  the 
Constitution  by  reason  of  the  inability  of  the 
President,  are  to  beoorae  vacant  one  month 
after  tbe  expiration  of  this  four  months'  terra 
and  the  return  of  the  disabled  President  to  his 
office  by  reason,  in  the  language  of  the  Consti- 
tution, of  the  removal  of  his  maability. 
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It  will  not  do,    He  had  ti< 
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way;  and  more  than  that,  Senators,  these 
Jearned  and  astute  counsel  knew  right  well  that 
they  changed  in  their  owd  minds,  and  changed 
by  the  words  of  their  own  argument,  the  very 
langijage  of  the  statute^  so  that  it  should  have 
cead  to  accomplish  their  purposes :  ' '  that  the 
office  shall  expire  within  one  month  after  the 
end  of  the  term  in  which  they  may  bave  been 
appointed,"  not  "  in  one  month  afler  the  end 
oitbetermofthePcesidenttuioftiwi  app  ointed, " 
as  the  statute  does  read ;  but  their  logic  rests 
npon  the  assumption  that  the  statute  contains 
■words  which  it  does  not  cont^n,  "thattheir 
office  shall  expire  within  one  month  after  the 
term  in  which  they  may  have  been  appointed." 
Concede  that,  change  the  law  in  that  way  in 
order  to  accommodate  this  guilty  man,  and  I 
will  admit  that  you  arrive  at  this  conclusion, 
and  that  is  as  about  absurd  as  the  other,  giv- 
ing their  construction  to  the  law,  changing  its 
language  from  what  it  is,  "  that  the  oESce  shall 
expire  in  one  month  after  the  term  of  the  Presi- 
dent by  whom  appointed,"  so  that  it  shall  read 
"after  the  end  of  one  month  ftom  the  end  of 
the  term  in  which  they  were  appointed,"  and 
it  results  that  ever  since  the  1th  day  of  April, 
1895,  the  people  of  the  United  States  have  been 
without  a  constitutional  or  lawful  Secretary  of 
State,  without  a  constitutional  Secretary  of  the 
Treasury,  without  aconstitutional  Secretary  of 
the  Navy,  and  without  a  constitutional  Secre- 
tary of  War,  because  accefiting  the  assumptions 
of  these  gentlemen,  thathy  this  word  "term" 
in  the  statute  is  meant  the  term  in  which  they 
were  appointed  and  not  the  term  of  the  Presi- 
dent by  whom  they  were  appointed,  admit 
their  premises,  and  no  mortal  man  can  escape 
the  conclusion  that  the  offices  all  became  vacant 
on  the  4th  day  of  April,  1865.  Thatistheposi- 
tion  assumed  by  these  gentlemen  for  the  simple 
reason  that  these  four  Secretaries  were  every 
one  of  them  appointed  by  Mr.  Lincoln  in  his 
first  term,  which  first  term  expired  on  the  4th 
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of  the  law  was  simply  this; 
elected  by  the  people  for  a 


that  the  Preside!  .     _  .__^__^ 

term — and  no  other  Presidents  have  a  term- 
should,  by  operation  of  law,  upon  their  coming 
to  the  office,  be  relieved,  without  anyinterven- 
tion  of  theirs,*  of  all  the  several  heads  of  De- 
partments who  had  been  appointed  by  their 
predecessors.  That  is  the  meaningof  the  law. 
That  is  all  there  is  of  it.  So  far  as  this  ques- 
tion of  the  ri^ht  of  an  incoming  President  toa 
new  Cabinet  is  concerned,  that  is  the  extent 
of  it.  The  word  "term"  determines  it.  Did 
that  mean  that  a  President  reelected  for  a  term 
and  thereby  continuing  in  the  office  should  be 
relieved  from  his  own  appointees  by  operation 
of  law,  and  that,  too,  without  his  consent,  and, 
if  you  please,  a^inst  his  wish?  It  never  en- 
tered into  the  mind  of  a  single  member  of  the 


Thirty-Ninth  Congress.  I  venture  to  say  that 
no  utteranceof  that  sort  is  found  recorded  upon 
the  debates  touching  this  reform  in  the  legisla- 
tion of  the  coantry  and  controlling  executive 
appointments.  What  right  had  Mr.  Lincoln  to 
complain  that  the  law  did  not  vacate  the  heads 
of  Departments  by  its  own  operation  for  his 
benefit  when  he  had  filled  them  himself?  The 
law  was  passed  for  no  such  purpose.  I  read 
the  law  literally  as  it  is.  They  were  to  hold 
their  offices,  in  the  light  of  the  reason  of  the 
law,  during  the  entire  term,  if  it  should  be  eight 

giars  or  twelve  years  or  sixteen  years,  of  the 
resident  by  whom  they  were  appointed,  and 
their  office  was  to  expire  within  one  month 
after  the  expiration  ot  the  term  of  the  Presi 
dent  by  whom  they  were  appointed,  not  within 
one  month  aiter  the  expiration  of  the  term  \a 
which  they  were  appointed. 

That  is  my  position  in  regard  to  this  ques- 
tion. I  have  no  doubt  about  its  being  the  true 
construction  of  the  law,  neither  had  the  ac- 
cused; and  I  stated  to  the  Senate  yesterdaymy 
reasons  for  the  assertion ;  I  do  not  propose  to 
repeat  them  to-day.  The  Senate  aid  me  the 
honor  to  listen  and  attend  to  my  remarks  on 
that  subject,  wherein  the  President,  by  eTei7 
.step  he  took  until  this  impeachment  was  insti- 
tuted, confessed  that  that  was  the  operation  of 
this  law,  anil  thei<eheads  of  Departments  might 
avail  themselves  of  it. 

In  the  act  of  1792  my  attention  is  called  to 
another  provision  of  it,  which  I  did  not  read, 
which  shows  the  operation  of  this  word ' '  term' ' 
still  more  strongly  than  does  the  provision  of 
the  twelfth  section,  which  I  did  read.  It  is 
found  in  the  tenth  section  of  the  act,  which 
provides — 

"  That  whenever  the  offices  of  Preaident  and  Vice 
Preaident  shall  both  become  vacunt  theSaorelary  of 
etnte  Bhall  fortbffitb  cause  a  naMoatioD  thereof  to 
be  made  to  the  Executive  of  arerr  State,  and  shall 
HlsD  cause  the  same  to  be  pnblilbed  in  at  least  one 
of  the  newspapers  printed  In  eaoh  State,  ipeoimnK 
that  eleclota  of  the  PresUent  of  the  United  Btatea 
shall  be  appointed  01  chosen  In  tbeaereral  states 
witbln  (birtf-foar  days  preeedint  the  iliat  Veduea- 
dajinDeceuiberthenneztenening:  iVootiM,  There 
shall  be  the  apa,ce  of  two  monthi  Datireen  the  date 
of  Buob  notificatioD  and  the  said  tint  'Wednaidai'  in 
Deeember  j  but  if  there  shall  not  be  the  apaos  of  two 
months  between  the  date  of  mohDOtifloatton  and  the 
first  Wednesday  in  Deeembai.  and  if  the  (arm  toi 
which  the  PreaUeDt  and  ViMtfiemdentUst  In  office 
were  elected  shall  not  expire  on  the  3d  da;  of  March 
next  enaninB,  then  the  Sesretarr  of  Btate  ihall  Bpe- 
-:iSy  in  the  noUfieation  that  the  electors  sball  be  ar 
^^,^*^A  ...  »k..o»*.  .^tki*.  *^--ty-foDrda)rflpreaedii] 
nber  In  the  year  net. 
le  electors  shall  accord- 
ingly Do  Bppointea  or  enosen." 

Showing  that  this  terra  hy  the  express  pro- 
visions of  the  law  is  limited  everywhere  and 
intended  to  be  limited  everywhere  within  the 
meaning  and  sense  of  the  Constitution.  That 
being  so  there  is  no  person  who  has  a  term  but 
the  President  elected  by  the  peopie.  There  is 
no  person,  therefore,  whose  appointments  can, 
by  any  possibility,  be  within  the  provisions  of 
this  proviso  but  such  a  President,  and  in  that 
case  theSecretary  of  Warand  the  other  Secre- 
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Uries  of  the  various  Departments  are  nnder 
the  operation  of  the  statute  within  the  proviso, 
so  as  to  limit  and  determine  their  offices  at  the 
expiration  of  one  month  after  the  inauguration 
of  a  succeasor  elected  also  to  a  term.  It  is  the 
only  construction  which  gisea  effect  to  all  the 
words  of  the  statute.  It  must  be  a  successor, 
not  a  reelection  of  the  same  President. 

There  is  one  other  point  in  this  matter,  and 
I  have  done  wifii  it.  The  gentlemen  give  this 
proviso  a  retroactive  operation  in  order  to  get 
along  with  their  case,  and.  as  I  showed  to  the 
Senate,  vacate  the  offices  really  by  makinethe 
statute  read  as  it  does  not  read,  that  tnese 
officers  are  to  go  out  of  office  one  month  afler 
the  expiration  of  the  term  in  which  they  were 
appointed.  In  order  to  get  up  this  construction 
"  ■      ■  ■  ■'  ■■        o  the  act, 


Easssge,  and  make  it  vacate  the  four  Executive 
lepartmenta  I  have  named  on  the  4tb  day  of 
April,  1865,  when  in  point  of  feet  the  act  was 
not  passed  until  the  2d  day  of  March,  1867.  I 
have  just  this  to  remark,  on  that  subject,  that 
it  is  a  settled  rule  of  the  law  that  a  retrospect- 
ive operation  can  be  given  to  no  statute  what- 
ever without  express  words.  The  counsel  for 
the  President  admits  there  are  no  express 
words  in  the  proviso.  That  is  the  langu^e 
of  his  own  argument.  I  bold  him  to  it,  and  I 
ask  the  Senate  to  pass  upon  it.  I  refer  to  the 
authority  of  Sedgwick  on  Statutory  and  Con- 
etitudonal  Law,  page  100 : 
"The  effo 


s  effect  onlj-,  unless  the  luiKUtise  i 


ngdon 
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Ihave  no  doubt  of  it.  The  express 
of  thp  first  clause  of  the  law  gives  it 
spective  operation  in  one  sense  of  the  word, 
that  is,  it  embraces  every  officer  heretofore  ap- 
pointed by  and  with  the  advice  and  consent  of 
the  Senate,  and  by  express  language  every 
officer  hereaftar  to  tie  so  ^pointed.  But  this 
proviso,  in  the  ivords  of  Mr.  Curtis,  contains 
no  express  language  of  that  kind,  and  on  the 
contrary,  contains  words  which  exclude  the 
conclusion.  I  leave  thequeatioa  there.  If  Mr. 
Lincoln  hSd  lived  1  think  every  Senator  must 
agree  that  nnder  this  statute  and  within  the 
reason  of  thcF  law  he  could  not  have  avtuled 
himself  of  the  acts  of  1789  and  1795  to  remove 
a  single  head  of  Department  appointed  by  him- 
self at  any  time  during  his  term ;  and  I  do  not 
care  how  often  his  term  was  renewed  it  was 
still  the  term  and  answered  to  the  statute,  and 
he  was  still  the  President  by  whom  these 
officers  were  appointed.  And  when  his  term 
expired,  whether  it  was  renewed  twice  or  three 
or  four  times,  when  his  term  had  expired  the 
proviso  in  fuiuro  took  effect  according  to  its 
own  express  language,  and  the  offices  by  oper- 
ation of  law  became  vacated  one  monUi  after 


Having  said  this,  allow  me  to  remark  in  tnis 
connection  that  I  think  my  honorable  and 
learned  friend  from  Ohio,  [Mr.  Groesbeek,] 
in  his  argument,  spoke  a  little  hastily  and  a 
little  inconsiderately  when  he  ventured  to  tflU 
the  Senate  that  unless  Mr.  Stanton  was  pro- 
tected by  the  tenure -of- office  act  the  first  eight 
articles  of  impeAchmeut  must  fail.  Parsing 
the  question  of  removal,  about  which  I  havo 
said  enough,  and  more  than  enough,  how  can 
anybody  agree  with  the  honorabh  gentleman 
in  his  conclusion  touching  this  matter  of  ap- 
pointment? What  man  can  say  one  word,  one 
intelligible  word  in  justificadon  of  the  position 
that  the  act  of  1867  did  not  sweep  away  every 
line  and  letter  of  the  power  of  appointment 
conferred  on  the  President  by  the  acts  of  1789 
and  1795,  as  to  every  officer,  appoiatable  by 
and  with  the  advice  and  consent  of  the  Senate? 
I  have  asked  the  attention  of  the  Senate  before, 
and  beg  pardon  for  asking  their  attention  agaio 
to  the  express  words  of  the  act  which  settle 
beyond  controversy  that  point.     Those  words 


The  proviso,  even  allowing  it  to  have  the 
effect  and  operation  which  thegentlemen  claim, 
only  vacates  the  office  -,  but  it  does  not  allow  a 
successor  to  be  appointed.  There  is  not  a 
word  or  syllable  of  that  sort  in  it.  The  statute 
then  stands  declaring  in  substance  that  all  va- 
cancies in  all  these  Departments  shall  hereaflier 
be  filled  only  by  and  with  the  advice  and  con- 
sent of  the  Senate,  save  as  it  may  be  qualified 
by  the  third  section ;  and  what  is  that? 

"That  the  Preaideat  shall  have  power  to  fill  np  all 
vtujanciea  which  mar  hapnes  durins  the  lecesa  of 
the  Sepste,  by  reason  of  death  or  reiienatlon,  by 
granttag  sommisaions  which  shall  expire  at  the  esil 
oftheirneitseasion  thereafter." 

Showing  additional  reasons  in  support  of  my 
position  that  this  statute  necessarily  repeals 
the  acts  of  1789  and  1795,  that  he  may^  merely 
fill  up  during  the  recess,  reiterating  in  other 
words  the  provision  of  the  Constitution  itself, 
but  by  law  absolutely  limiting  and  restricting 
his  power  of  appointment  to  vacancies  during 


t,  by  and  with  the  advice 


Taoant  or  temporarily  filled  as  aforsBaiddnr- 

ing  such  neit  session  of  the  SeuatB,  such  otBce  shall 

umente  attached  theieto.uD  til  thesamo'shallbeBlled 
by  appointmeaC  thereto,  by  and  with  the  advice  and 
consent  of  the  Senate." 

Showing,  asplainlyaslanguage  can  show,  that 
the  President's  power  over  the  premises  is  by 
law  absolutely  excluded. 
"  And  during  such  time  all  the  powers  and  duties 


,  Google 


832 


This  throwsyou  back  apon  the  provisions  of 
the  act  of  1863,  but  there  is  the  express  provis- 
ion that  the  office  shall  remaio  in  abeyance. 
Here  is  an  appointment  ad  interint  dnrint;  the 
session  of  the  8enaM ;  here  is  an  appointment 
ad  interim  to  fill  a  vacancy  which  did  notarise 
dating  the  recess;  here  is  an  appointment  ad 
interim  to  fill  a  vacancy  created  by  an  act  of 
removal  by  himself;  and  what  do  the  gentle- 
men say  to  it?  Why  it  did  not  sncceed,  I 
answered  that  yesterday,  that  the  very  words 
of  the  statntff  declare  that  the  issuance  of  the 
letter  of  authority  shall  be  itself  a  high  mlsde- 

But  what  else  is  said  here  about  this  thing  ? 
The  gentlemen  come  here  to  argue  and  put  it 
in  the  answer  of  the  President  that  the  act  of 
1S67  is  unconstitutional  and  void.  They  have 
argued  for  hours  here  to  the  Senate  to  assure 
them  that  no  man  can  be  guilty  of  a  crime  for 
the  violation  of  an  unconstitutional  act,  be- 
cause it  was  no  law  that  he  violated.  Why  all 
this  effort.  Senators,  made  by  these  learned 
counsel?  Why  this  solemn  averment  in  this 
answer  of  the  President  that  the  act  of  1867  is 
unconstitutional  and  void,  if,  after  all,  there 
nas  no  violation  of  its  provisions;  if,  after  all,  it 
was  no  crime forhim  to  make  this  a(2  interim, 
appointment;  if,  after  all,  the  acta  of  1789  and 
1795  remain  in  full  force?  Senators,  I  have 
no  patience  to  pursue  an  argument  of  this  sort. 
The  position  assumed  ia  utterly  inexcusable, 
utterly  indefensible.  Adtnitting  Mr.  Stanton, 
if  you  please,  to  be  within  the  proviso,  admit- 
ting that  the  proviso  operated  retrospectively, 
admitting  that  it  vacated  his  office  on  the  Ith 
day  of  April,  1665,  as  also  the  offices  of  Mr. 
Seward  and  Mr,  Welles  and  Mr.  McCulloeh, 
leaving  the  Republic  without  any  iavrful  heads 
to  those  Departments,  accepting  th«  absurd 
propositions  of  these  gentlemen,  and  I  ask  you 
wh»t  answer  is  that  to  the  second  and  third 
and  eighth  articles  of  accusation  against  this 
President  that  he  committed  a  high  crime  and 
misdemeanor  in  office  in  that  be  issued  a  letter 
of  authority  contrary  to  the  provisions  of  the 
sixth  section  ?  It  is  just  no  answer  at  all,  I 
think  the  counsel  must  so  understand  it  them- 
'  selves. 

What  answer  is  that,  1  ask  you.  Senators, 
to  the  -charges  in  the  fourth,  fifth,  sixth,  and 
seventh  articles,   that  he  entered   into   con- 


article,  which  averments  are  divisible,  as  every 
lawyer  knows,  that  he  attempted  by  device  and 
contrivance  to  prevent  the  execution  of  the 
law  and  to  prevent  the  Secretary  of  War,  Ed' 
win  M.  Stanton,  from  resuming  the  functions 
of  the  office  in  obedience  to  the  requirements 
of  the  act  of  1867,  which  is  also  made  a  crime 
by  your  act  of  1861  touching  conspiracies. 


the  hearing  of  the  Senate  from  4  Bacon,  and 
which  crime  at  common  law  is  made  indict- 
able by  your  act  of  ISOl,  and  so  affirmed  by 
the  decisions  of  the  circuit  court  of  your  Dia- 
trict  and  by  the  decision  of  the  Supremo  Court 
of  the  United  States,  which  I  also  read  in  the 
hearing  of  the  Senate.  I  ask  Senators  to  con- 
sider whether,  admitting  that  the  Secretan?  of 
War  had  ceased  to  be  entitled  to'  the  office, 
and  waa  not  to  be' protected  in  the  office  by 
operation  of  the  law,  the  President  must  go 
acquit  of  these  conspiracies  into  which  he  has 
entered  and. for  the  very  purpose  alleged,  as 
confessed  by  himself  in  his  letter  which  I  read 
yesterday  in  the  hearing  of  the  Senate,  and 
must  go  acquit  of  issuing  thia  letter  of  Author- 
ity in  direct  violation  of  the  sixth  section  of 
the  act. 

There  were  other  words  uttered  by  the  coun- 
sel here  to  show  that  there  was  a  great  deal 
more  in  this  accusation  than  these  gentle- 
men were  willing  to  concede.  The  Senate 
will  remember  the  language  of  Mr.  Attor- 
ney General  Stanbery,  that  thia  act  waa  an 
odious,  offensive,  unconstitutional  law,  in  that 
it  attempted  to  impose  penalties  upon  the  Ex- 
ecutive for  discharging  his  executive  functions, 
making  it  a  crime  or  misdemeanor  for  him  to 
exercise  his  undoubted  discretionary  power  as 
claimed  in  his  answer  under  the  Constitution. 
He  affirmed  here  with  emphasis  before  the 
Senate  that  the  law  was  made  exclusively  for  the 
Executive.  He  forgot,  Senators,  that  the  fifth 
section  of  the  act  makes  it  apply  to  every  man 


misdemeanor  for  any  person  to  accept  a 
such  appointment,  &c.,  punishable  by  fine  and 
imprisonment  in  the  same  meastire  precisely 
as  the  President  himself  is  punishable. 

I  do  not  understand,  Senators,  why  this  line 
of  argument  was  entered  upon,  if  my  friend 
from  Ohio  was  right  in  coming  to  the  conclu- 
sion that  there  was  nothing  in  the  conspiracy, 
that  there  was  nothing  in  issuing  the  letter 
of  authority  in  violation  of  the  express  penal 
provisions  of  the  law,  if  MrjStanton  was 
not  protected  by  the  law  and  could  be  right- 
fully removed.  There  is  a  great  deal  in  it 
beyond  that.  The  President  had  no  right  to 
make  the  appointment.  That  is  the  express 
language  of  your  law.  And  for  doing  it  he  is 
liable  to  indictment  whenever  the  Senate  shall 
have  executed  its  power  over  him  by  his  re- 
moval from  office.  I  explained  yesterday  how 
it  is  that  he  is  not  liable  to  prosecution  before. 
Your  Constitution  provides  that,  after  the  judg- 
ment shall  be  pronounced  upon  him  of  re- 
moval from  office  he  may  be  held  to  answer 
by  indictment  for  the  crimes  and  misdemean- 
ors whereof  he  has  been  impeached. 

I  referred  yesterday.  Senators,  to  the  fact 
disclosed  in  the  evidence  that  the  President 
has  been  pursuing  these  acts  of  usurpation  in 
utter  defiance  and  contempt  of  the  people's 
power  to  control  him  dnce  the  impeachment 
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tras  preferred  against  him.  I  read  m  the  bear- 
ing of  the  Senate  yesterday  what  was  sworn  to 
by  Thomas  as  to  the  proposition  to  have  on 
order  made  upon  General  Grant  to  compel  the 
surrender  of  the  papers  of  the  Department  of 
Wart*  hia  Secretary  ad mierfm.  I  read  in  the 
bearing  of  the  Senate  yesterday  vhat  Thomas 
Ewora  to,  that  the  President  concluded  to  defer 
action  upon  the  order  which  Thomas  had  writ- 
ten out  and  left  lying  upon  the  table  avpaiting 
the  result  of  impeachment.  And,  Senators, 
something  has  transpired  here  upon  the  floor 
in  the  progress  of  this  case  which  gives  signifi.- 
cance  to  this  conversation  between  the  Presi- 
dent and  Thomas,  and  that  was  the  language 
of  his  veteran  and  intrepid  friend  from  Tennea- 
aee,  [Mr.  Nelson,]  who  stood  here  unmoved 
while  he  uttered  the  strong  words  in  the  hear- 
ingof  the  Senate,  that  itwas  his  own  conviction, 
and  it  was  also  the  conviction  or  opinion  of  the 
President  himaelf,  that  the  House  of  Hepre- 
sentalivcs  had  no  power  onder  the  Constitution 
to  impeach  him,  uo  matter  what  he  was  guilty 
of,  and  that  the  Senate  of  the  United  Stales  had 
no  power  under  the  Constitution  as  now  or- 
ganized to  try  him  upon  impeachment.  We 
are  very  thankful  that  the  President,  of  liis 
grace,  permits  the  Senate  to  sit  quietly  and  de- 
liberate on  this  question  presented  by  articles 
of  impeachment  through  the  people  a  Repre- 
sentatives. 

But  I  ask  Senators  to  consider  whether  the 
President — for  I  observe  the  counsel  did  not 
intimate  that  the  President  was  willing  to  abide 
tiie  Judgment — whether  the  PresideiLt  in  this 
matter,  after  all,  is  not  playing  now  the  same 
role  which  he  did  play  when  he  availed  him- 
self of  the  provisions  of  the  tenure  of-offlce  act 
to  suspend  Edwin  M.  Stanton  from  office  and  : 
kppoint  a  Secretary  ad  interim  to  await  the  ' 
action  of  the  Senate ;  whether  he  is  not  play-  ■ 
ing  the  same  rdle  that  be  did  play  further  when 
he  availed  himself  of  that  act  and  notilied  the 
Senate  of  the  suspension,  together  with  the 
reasons  and  the  evidence,  agreeing  to  allow  the 
Seiate  to  deliberate,  agreeing,  if  the  Senate 
would  concur  in  the  suspension  and  make  it 
absolute,  to  abide  the  judgment;  hut,  never- 
theleaa,  reserving  to  himself  that  uiLliraited 
prerogative  of  executive  power  to  def;?  the  final 
judgment  af  the  Senate  if  it  was  not  in  accord 
witi  bis  own.  Is  that  the  posture  of  this  case? 
i  think  it  had  been  well  for  the  President  of 
theUnitedStatea,  whenhe  wasinformingusof 
his  opinions  on  the  subject  through  his  learned 
counsel,  to  have  goneaatep  further  and  to  have 
informed  ua  whether  he  would  abide  the  judg- 
ment. He  haa  let  us  know  that  we  may  sit  and 
try  him,  as  he  let  the  Senate  know  before  that 
they  might  sit  and  consider  his  reasons  of  sus- 
penaion;  butheletthemknow,  when  thevcame 
to  a  conclusion  adverse  to  his  own,  that  he 
would  not  abide  their  judgment. 

He  issued  an  order  to  Ihomaa.  His  counsel 
in  the  opening— and  that  is  another  significant 
fact  in  this  case — said  it  could  not  be  strictly 
C.  I.— 53 


called.a  military  order ;  yet  the  habitna!  cus- 
tom of  the  officers  of  the  Army  to  obey  all  the 
orders  of  a  superior,  gave  it  in  some  sense  the 
force  of  a  military  order  to  Adjutant  General 
Thomaa,  commanding  him  to  take  poascssioD 
of  the  Department  of  War  while  the  Senatfl 
was  in  session  and  without  consulting  it.  It 
would  not  surprise  me,  Senators,  at  all,  if  the 
President  were  to  issue  an  order  to-raorrow 
tohis  Adjutant  General  to  disperse  the  Senate, 
afVer  sending  such  an  utterance  aa  this  here 
by  the  lips  of  his  counsel,  that  the  Senate  haa 
no  constitutional  right  to  try  him  by  reason, 
he  says,  of  the  absence  of  twenty  Senators, 
excluded  by  the  action  of  this  body,  elected 
by  ten  States  entitled  to  representation  on  this 
floor— a  question  which  the  President  of  the 
United  States  has  no  more  right  to  decide  nor 
to  meddle  with  than  has  the  Czar  of  Russia. 
It  is  a  piece  of  arrogance  and  impudence  for 
the  President  of  the  United  States  to  send  to 
the  Senate  of  the  United  State  a  message  that 
they  are  not  constitutionally  constituted,  and 
have  no  right  to  decide  for  themselves  the 
qualification  and  election  of  their  own  mem- 
bers when  it  is  the  express  provision  of  the 
Constitution  that  they  shall  have  that  power, 
and  no  man  on  earth  shall  challenge  it- 

I  trust,  Senators,  after  this  utterance  of  the 
President,  which  ia  substantially  an  utterance 
that  jou  shall  suspend  judgment  in  the  matter 
and  defer  to  bis  will  to  a  trial  in  the  courts 
when  it  shall  suit  his  convenience  to  inquire 
into  the  rights  of  the  people  to  have  their  own 
laws  exeented— that  the  Senate  of  the  United 
States  will  prove  itself  in  the  Jinak  of  this 
controversy  with  the  President  possessed  of  the 
grand  heroic  spirit  of  which  the  deputies  of  the 
nation  were  possessed  in  1789  in  France  when 


of  the  people  should  disperse. 

illustrious  president,  Sailly,  rising  In  his  place 
was  hailed  by  the  grand  master  with  the  in- 
quiry, "You  heard  the  king's  order,  sir?" 
"Yes,  sir,"  and  immediately  turning  to  the 
deputies,  said,  "  I  cannot  adjourn  the  Assem- 
bly until  it  has  deliberated  upon  the  order." 
"  Is  that  your  answer  ?"  said  the  grand  master, 
"Yea,  sir,"  and  ''It  appears  to  me  that  the 
assembled  nation  cannot  receive  an  order;'' 
followed  by  the  words  of  the  great  tribune  of 
the  people,  Mirabeau,  "  Go  tell  those  who  sent 
you  that  bayonets  can  do  nothing  against  the 
will  of  the  nation."  That,  sfr,  is  our  answer 
to  the  arrogant  words  of  the  President  that  the 
Senate  has  no  constitutional  right  to  sit  in 
judgment  upon  the  high  crimes  and  misde- 
meanors whereof  be  stands  impeached  this 
day  by  the  Representatives  of  the  people.   . 

1  have  said,  Senators,  all  that  I  have  occa- 
sion to  say  touching  the  first  eight  articles  pre- 
ferred against  the  President.  Havinff  entered 
into  this  conspiracy,  having  issued  this  order 
for  removal  unlawfully,  having  issued  this  let- 
ter of  authority  unlawfully,  it  was  necessary 
that  the  President  should  take  another  step  ia 
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LUguiltj  march  :  and  accordingly  iie  Tentured, 
as  conspirators  aWaja  do,  verj  cautioual;  upon 
the  experiment  of  eon'upting  the  conscience 
and  staining  the  honor  of  the  gallant  soldier 
who  was  in  command  of  the  mihtary  forces  of 
the  District.  He  bad  an  interview  with  hist 
the  day  after  he  had  issued  this  order,  the  day 
afler  he  had  issued  this  letter  of  authority,  end 
bald  to  him,  "Sir,  this  act  of  1867  making  ap- 
propriations for  fhe  Anny  which  requires  all 
military  orders  to  pass  through  the  Qeneral  of 


any  violation  of  itsprovisions  shall  be  a  high 
misdemeanor  in  office  ia  an  unconstitutional 
law ;  it  is  an  unconstitutional  law.  General, 
and  it  is  not  within  the  purview  of  your  com- 
mission," It  was  simply  a  suggestion  to  the 
General  that  his  Coniraauder-in-Chief  would 
stand  by  him  in  violadng  the  law  of  the  land. 
It  was  a  suggestion  to  him  that  it  would  be  a 
very  great  accommodation  if  the  commandant 
of  the  military  forces  of  the  District  of  Colum- 
bia would  receive  his  orders  directly  from  the 
President  and  not  from  the  General  of  the 
Army. 

It  was  a  confession,  Senators,  by  indirection, 
to  be  sure — that  confession,  however,  which 
always  syllables  itself  upon  the  tongue  of  guilt 
when  guilt  speaks  at  all— that  General  Grant, 
the  hero  of  the  century,  who  led  your  hattal- 
ions  to  victory  upon  a  hundred  stricken  fields, 
having  vindicated  the  supremacy  of  the  laws  by 
wager  of  battle,  would  surely  here  in  the  capi- 
tal oe  ftuthful  to  the  obligations  and  the  re- 
quirements of  law,  and  refuse  to  strike  bands 
with  him.  More  tban  that ;  he  had  pot  it  in 
writing  and  confessed,  to  which  I  asked  the 
attention  of  Senators  yesterday,  to  this  effect, 
"You  knew.  General  Grant,  tliat  my  object 
and  purpose  was  to  violate  and  defy  the  law  ; 

¥ia  accepted  the  office  to  circumvent  rac." 
hat  is  his  language  in  his  letter  to  Grant  of 
the  10th  of  February.  And  yet  the  gentlemen 
aey  it  is  a  miserable  accusation!  Is  it?  It  is 
BO  miserable  an  accusation  that  in  any  other 
country  than  this,  where  the  laws  are  enforced 
riridly,  it  would  coat  an  executive  or  military 
officer  his  head  to  suggest  to  any  subordinate 
that  be  should  violate  a  law,  and  a  penal  law 
at  that,  touching  the  movement  of  troops  and 
milita,ry  orders,  and  so  plain  that  no  mortal 
man  could  mistake  its  meaning.  I  say  no  more 
upon  that  point ;  I  leave  it  with  the  Senate. 

The  act  itself  in  its  second  seclion  declares 
that  a  violation  of  its  provisions  shall  be  a  high 
misdemeanor  in  office,  punishable  by  fine  and 
imprisonment  in  the  penitentiary.  The  rule 
of  law  is  that  an  attempt  to  commit  a  misde- 
meanor is  itself  a  misdemeanor.  Ilia  the  rule 
of  the  common  law,  and  it  is  the  rule  of  the 
Districthappily,  and  governs  the  President  and 
ought  to  govern  himandought  to  govern  every- 
body else  within  the  District.  I  heard  a  sneer 
about  this  question,  I  thought,  from  one  of  the 
counsei  that  it  was  limited  to  tlie  District  in  its 


operations.  If  the  legislation  which  is  limited 
exclusively  to  the  District  is  to  be  sneered  at 
by  counsel,  what  means  the  provision  in  the 
Constitution  that  the  Congress  shall  have  ex- 
clusive le^alative  power  overthe District?  It 
is  for  the  protection  and  defense  of  the  nation. 
Bat  it  is  not  limited  altogether  to  the  District 
at  last.     The  act  of  1801  was  limited  to  the 


the  act  which  it  supports  is  coextensive  with 
the  Republic.  It  is  not  necessary  that  the  offi- 
cer himself  ahouid  be  indictable  in  order  to  hold 


upon  this  question  by  the  counsel  for  the  e 
cused,  was  a  crime  or  misdemeanor  under  the 
laws  of  the  country.     That  it  was  sueha  crime 
and  misdemeanor  I  have  shown. 

I  leave  article  nine.  1  now  consider  article 
ten.  about  which  a  great  deal  has  been  said 
both  by  the  opening  counsel  and  by  the  con- 
cluding counsel.  The  President  is  in  that 
article  charged  with  an  indictable  ofienae  in 
thia,  that  in  the  District  of  Columbia  he  uttered 
seditious  words — I  am  slating  now  the  sub- 
stance and  legal  effect  of  the  charge — seditious 
words  tending  to  incite  the  people  to  revolt 
against  the  Thirty-Ninth  Congress  and  to  dis- 
regard their  legislation,  asserting  in  terms  that 
it  was  no  Congress,  that  it  was  a  body  "assum- 
ing to  be  a  Congress"  "hanging  upon  the  vei^e 
of  the  Government,"  and  committing  also  aoia 
of  public  indecency  which,  as  I  showed  to  the 
Senate  yesterday  upon  the  authority  which  I 
read,  is  at  common  law  an  indictable  misde- 
meanor, showing  a  purpose  to  violate  the  law 
himself  and  to  encourage  and  incite  others  to 
violate  the  law.  The  language  of  the  Presi- 
dent was  the  language  of  sedition. 

What  did  the  counsel  say  about  it?  They 
referred  you  to  the  sedition  act  of  1798,  which 
expired  by  its  own  limitation,  and  talked  about 
ita  having  been  a  very  odious  law.  I  do  not 
know  but  they  intimated  that  it  was  a  very 
unconstitutional  law.  Pray  what  court  of  the 
United  States  ever  so  decided?  There  were 
prosecutions  under  it,  but  what  court  of  the 
United  States  ever  so  decided?  What  com- 
manding authority  upon  the  Constitution  ever 
ruled  that  the  law  was  unconstitutional?  1 
admit  that  no  such  law  as  that  ought  to  be  upon 
your  statute-book,  of  general  operation  and 
ap{)licalion  in  this  country,  except  in  a  day  of 
national  peril.  That  was  a  day  of  national 
peril.  There  was  sedition  in  the  land.  The 
French  minister  was  abroad  in  the  Republic, 
everywhere  attempting  to  stir  up  the  people  to 
enter  into  combinations  abroad  hurtful  and 
dangerous  to  the  security  of  American  institu- 

But  I  pass  it.  The  gentlemen  referred  to 
Mr.  Jefferson  coming  into  power  through  his 
hostility  to  tlie  sedition  act  of  1798 ;  and  he 
had  no  sooner  got  into  power  than  he  re- 
enacted  it  as  to  every  officer  and  soldier  of 
your  Army,  and  it  stands  the  law  of  yom 
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"Any  officer  orsoldiernhoahallaSovou^cuiptuuuD 
or  disreepectfal  words  Rsainst  the  President  of  the 
United  States,  ag^DBt  Qie  Vice  President  Oiereof, 
Mftinst  the  Goneregg  of  the  United  States,  or  against 
the  Ohiaf  Mssistrate  or  Legislature  of  any  of  the 
United  States  In  irhioh  he  mo;  be  qnartered,  if  a 
commisriODsd  otBeer,  shall  be  ooshiered  or  otherwise 
punished  as  a  oonrt-martial  shoJl  direetr  if  a  Bon- 
uommiasioned  officer  oc  soldior.  he  shall  suffer  Bueh 
punishment  as  shall  be  inflicted  on  him  by  thesen- 

Eien  unto  death.  That  has  been  for  more 
than  sixty  years  the  law  of  the  Republic. 
Using  disrespectful  language  toward  the  Pres- 
ident or  using  disrespectful  language  toward 


the   Congress   i 


I   offense  i 


n  officer  o 


The  gentlemen  read  from  tJie  Constitution 
in  the  hope,  I  suppose,  to  show  that  it  was 
utterly  impossible  for  the  Congress  of  the 
United  States  to  inflict  pains  and  penalties  by 
law  for  seditious  utterances  either  by  their 
President  or  anybody  else.  If  it  were  eom- 
netent  for  the  Congress  of  1806  to  enact  Uiat 
law,  it  was  equally  competent  for  the  Congress 
of  1798  to  eaact  a  sedition  law;  and  bytheact 
of  1801  these  seditious  utterances  made  in  your 
District  are  indictable  as  raisdenieanors, 
whether  made  by  the  President  or  anybody 
else,  and  especially  in  au  official  charged  with 
the  execution  of  the  laws— for,  as  I  read  yes- 
terday, a  refusal  to  do  an  act  required  by  the 
law  of  an  oflicer  is  at  common  law  indictable 
— the  attempt  to  procure  another  or  others 
to  violate  law,  on  the  part  of  such  officer,  is 
also  indictable ;  and,  in  general,  seditious 
utterances  by  an  executive  officer  at  tlie  com- 
mon law  always  were  indictable;  that  is  to  say, 
to  incite  the  people  to  resistance  to  law  or  to 
incite  the  officers  of  the  Army  to  mutiny  or  to 
disregard  law. 

But,  say  counsel,  this  is  his  guarantied  right 
underthe  Congtitation.  The  freedom  ofspeech, 
says  the  gentleman,  is  not  to  be  restricteii  by 
a  law  of  Congress.  How  is  that  answered  by 
this  act  of  1806,  which  subjects  every  soldier 
in  yoar  Army  and  every  officer  in  your  Army 
to  court-martial  for  usmg  disrespectful  words 
of  the  President  or  of  the  Congress  or  of  his 
superior  officers  ?  The  freedom  ofspeech  guar- 
antied by  the  Con  stitntion  to  all  the  people  of  the 
United  States,  is  that  frecdomof  speech  which 
respects,  first,  the  right  of  the  nation  itself, 
which  respects  the  snpremaoy  of  the  nation's 
laws,  and  which  finally  respects  the  rights  of 
every  citizen  of  ibe  Eepul>iic.  I  believe  in 
that  freedom  of  speech.  That  is  the  free- 
dom ofspeech  to  which  the  learned  gentleman 
from  New  York  referred  when  lie  quoted  the 
words  of  Milton;  "Give  me  the  liberty  to 
know,  to  argue,  and  to  utt«r  freely  according 
to  conscience  above  all  liberties."  That  is 
the  libertj-  which  respects  the  rights  of  nations 
and  the  rights  of  individuals,  which  is  called 
that  virtuous  liberty,  a  day,  an  hour  of  which, 


is  worth  a  whole  eternity  of  bondage.  That 
is  our  American  constitutional  liberty — the 
liberty  in  defense  of  which  the  noblest  and  the 
best  of  our  race,  men  of  whom  the  world  was 
not  worthy,  have  suffered  hunger  and  thirst, 
cold  and  nakedness,  the  jeer  ofliate,  the  scowl 
of  power,  the  gloom  of  the  dungeon,  the  tor- 
tare  of  the  wheel,  the  agony  of  the  fagot,  the 
ignominy  ofthe  scaffold  and  the  cross,  and  by 
their  living  and  their  dying  glorified  human 
nature  and  attested  its  claim  to  immortality. 
I  stand,  Senators,  for  that  freedom  of  speech ; 
but  I  stand  against  that  freedom  of  speech 
which  would  distarb  the  peace  of  na  n  and 
disturb  the  repose  of  men  even  in  th        ra    s. 

There  is,  Senators,  but  one  olhe  [at  f 
this  case  that  I  deem  it  my  duty  pa  t  la  ly 
further  to  discuss ;  and  that  is  the  11  gat  n 
contained  in  theeleventh  article,  wh  h  all  gea 
specifieallv  the  attempt,  not  the  ae  mpl  h 
ment,  of  the  acta,  but  rests  on  all  the  dn  , 
which  apjilies  to  all  the  other  articles  p  f  rr  a 
against  this  accused  and  guilty  ma  — th  at 
tempts  by  devices  to  incite  the  peopl   t  st 

ance  M;ainst  their  own  Congress  and  t  laws 
by  declaring  that  it  was  a  Congre  f  nly 
part  of  the  States ;  the  attempt  U>  prevent  Uie 
ratification  by  the  Le^slatnres  of  the  several 
States  of  the  fourteenth  article  of  amendment 
preferred  by  Ihe  Thirty-Ninth  Congress  on  the 
same  ground  that  it  was  not  the  Congress  of 
the  nation  and  had  no  power  to  propose  au 
article  of  amendment  to  the  Constitution,  a, 
position  asserted  by  him  even  in  bis  messages 
to  the  Congress,  reasserted  in  his  speech ;  an 
attempt  to  prevent  the  execution  of  the  tenure- 
of-office  act ;  an  attempt  to  prevent  the  exe- 
cution of  the  act  makmg  appropriations  for 
the  support  of  the  Army  and  the  Department 
of  War,  passed  March  2,  1887  ;  an  attempt  to 
defeat  the  operation  and  execution  of  the  act 
for  the  more  efScient  government  of  the  rebel 
States. 

Why,  said  the  learned  gentleman  from  Ohio, 
[Mr.Groesbeck,]  the  evidence  thatweintroduce 
to  support  this  last  averment  of  the  eleventh  ar- 
ticle, it  appears,  wasa  thing  done  by  the  Presi- 
dent some  months  before  the  act  was  passed. 
Thegentleman  was  entirely  right  in  his  dates, 
but  he  was  altogether  wrong  ininis  conclusions. 
We  introduced  the  telegram  for  no  sudi  pur- 
pose. We  introduced  the  telegram  in  order 
to  sustain  that  averment  of  the  eleventh  article 
that  he  attempted  to  defeat  the  ratification  of 
the  fourteenth  article  of  amendment,  an  amend- 
ment essential  to  the  future  safety  of  the 
Eepublic,  by  the  judgment  of  twenty-five  mil- 
lion men  who  have  so  solemnly  declared  by  its 
ratification  in  twenty-three  of  the  organized 
States  of  tQie  Union. 

This  fourteenth  article  of  amendment,  as  the 
Senate  wil!  recollect,  was  passed  about  the 
month  of  June,  1866,  by  the  Thirty- Ninth  Con- 
gress. Afler  it  had  been  passed,  and  ratified 
perhaps  by  some  of  the  States,  the  President 
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sent  this  telegram  to  Governor  Parsona,  of 
Alabama,  dated  January  17,  1867 ; 

"What  possible  good  can  boobtained  by  recoriald- 
erine  tbe  conBtitutional  amendment?" 

It  had  already  been  r^ected  by  that  Legia- 

"  I  koow  of  none  in  the  prssBnt  posture  of  affairs ; 

andldonot  believe  the  peoplaoti'       '    ' '  " 

wili  austnin  anv  set  -'■  --if-J"- 
change  ti 

"Any  set  of  individaale,"  not  a  Cong 
but  a  simple  mob.  ' 

"  I  believe,  on  the  contrary,  that  thoy  will  ei 
ally  nphold  all  who  have  patriotism  and  cour 
stand  by  the  Conatitntioo.  and  to  place  their 
denoe  in  the  people.  'Xhere  should  be  no  falter 


■t  of  individuals  it 
..._  character  of  our  Gc 
)r  otherwise,' 


rt  of  th 


iral  coordinate  dep 


Coupled  with  his  messagesto Congress, 
pled  with  the  utterances  of  his  counsel  from 
Tennessee,  what  is  all  this  but  an  affirmation 
on  the  part  of  the  President  that  the  Slates 
lately  in  insurrection  after  all  hold  the  power 
orer  the  people  of  the  organized  States  of  this 
Union  to  the  extent  that  Uiey  can  neither  legis- 
late for  the  government  of  those  disordered 
communities,  nor  amend  their  own  Constitu- 
tion even  for  the  Government  and  protection  of 
themselves?  If  it  does  not  mean  that,  it  m 
nothing.  In  the  language  of  the  learned  c 
sol  from  New  York,  who  appears  as  the  able 
advocate  of  the  President  at  this  bar,  it 
attempt  on  the  part  of  the  President  to  » 
an  expiring  rebellion,  "the  lost  cause." 
an  utterance  of  his  to  the  effect  that  unless  the 
ten  States  iateiy  in  insurrection  choose  to  as- 
sent, the  people  of  the  organized  States  shall 
not  amend  their  Constitution.  The  President 
calls  on  men  to  rally  to  his  standard  in  sup- 
port of  the  coiirdinate  departments  of  the  Gov- 
ernment aeainst  these  encroachments  of  a 
"set  of  individuals"  upon  the  rights  of  the 
people. 

Senators,  you  remember  well  what  the  gen- 
eral provisions  of  the  fourteenth  article  of  the 
amendment  were.  I  desire,  however,  to  the 
right  understanding  of  this  question  elsewhere 
as  well  as  here,  that  this  article  of  amendment 
shall  go  into  the  record  of  this  case,  thus  as- 
sailed by  the  President  in  his  conspiracy  with 
those  lately  in  rebellion,  in  his  attempt  to  re- 
vive "the  lost  cause,"  in  hisattempt  to  impose 
a  fetter  upon  the  nation  whiehat  last  will  work 
its  ruin  and  crown  the  rebellion  itaelf  with  suc- 
cess. The  fourteenth  article  of  amendment  is 
inthese  words; 

3  born  or  naturaliied  in  the 


Section  1. 


icinr 


■ion  then 


ly  law  whicl 


IB  of  the  United  StatL_  

in  ther  reside.  No  State  sliall  make  or  enibn 
■"  '  shall  abridge  the  priTileBesonmmi 

JB  of  the  United  States;  nor  shall  at 

State  deprive  any  person  of  life,  liberty,  or  properi 
without  due  process  ol  law.  nor  denylo  any  perso 
within  its  jurisdiction  the  canal  protection  of  II 


in  eaeh  State,  excludine  Indians  not  to^cd.  But 
when  the  right  to  vote  at  any  eleotion  for  the  ehoico 
of  electors  for  President  and  Vim  Pretident  o!  tho 
"  '  tdStates,  RepreaentaUvea  inCangrees,  tl       - 


,  Repreaenuuvea  in  vangrees,  tn 

itiveandjndlelaloi&eersof  aState,or  tho  i 
irs  of  the  Lenalatnie  thareof,  ig  denied  to  a„j  v. 
e  male  inhabitanti  otsneh  State,  beini  twenty- 
10  years  of  age  and  cidiens  of  the  United  States,  or 


jelliqn  or  other  erimo,  the  hcsia  of  ropreaentfltion 
inmberofsuchmalecitisenB  shall  bear  to  the  whole 
.inmber  of  male  citizens  twenty -one  years  of  age  in 

'"skOiS.  No  persoa  shall  be  a  Senirtor  or  Repre- 

Vice  President,  or  bolS  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  State,  who, 
■_     ■  ■  lusly  taken  an  oath  as  a  member  of 

Congress,  or  OS  an  offioer  of  the  United  StatCE.  or  as 
a  member  of  any  State  Legislature,  or  as  an  exeen- 
tivB  or  judicial  affieer  of  any  State,  to  support  tho 
Conslitudon  of  the  United  States,  shall  have  en- 
gaged in  insurrection  or  rebellion  against  the  SMie, 

CongrEH  may,  by  a  vote  of  (wo  thirds  of  each  House, 
remove  anch  disability. 

Bbo.  4.  ThoTBliaity  of  the  public  debt  of  the  Uni- 
ted St*U«  amhoriiMl  by  law,  iuolnding  debts  in- 
enned  flw  payment  of  pensions  and  boonties  for  sar- 
-------  Buppreesing  inar '■ —  "'  —'■""■ —   ='— " 


it;  thatbemgwithoutaCongress,  they  hadno 
right  to  propose  this  article  of  amendment 
essential  to  the  future  life  of  the  Repulilic. 
What  was  this  at  last  but  saying  that  rebolUon 
works  no  forfeiture?  What  was  this  at  last 
but  saying  that  by_  acts  of  secession  and  acts  of 
rebellion  in  sufficient  numbers  among  eleven 
States,  or  more  than  one  fourth  of  all  the 
States  of  the  Union,  and  a  persistent  refusal 


,  Google 


837 


to  elect  merabera  to  Congress,  they  thereby 
deprive  the  people  of  legislative  power,  and  by 
the  same  method  deprive  the  people  of  the 
power  to  propose  amendments  t^  their  own 
CoQStitufiou  ? 

No  more  offensive  words,  Seoatore,  everwere 
uttered  by  an  executive  officer  in  this  country 
or  any  country  ;  no  utterances  more  offensive 
could  by  possibility  be  made  by  Andrew  John- 
son. They  are  understood  by  the  common, 
plain  people  as  the  utterances  of  an  expiring 
rebellion  in  aid  of  the  lost  cause.  Hostility 
to  the  amendment — why?  Because,  among 
other  things,  it  forever  makes  slavery  impos- 
sible in  the  land;  because,  among  other  things, 
it  makes  the  repudiation  of  the  plighted  foiti 
of  this  nation,  eithertoits  living  or  to  its  dead 
defenders,  focever  impossible  in  the  land ;  be- 
cause, by  ita  further  provision^,  it  makes  the 
assumption  of  any  debt  or  liability  contracted 
in  aid  of  the  rebellion,  either  by  State  or  con- 
gressional legislation,  forever  impossible  in  tbe 
land  ;  because,  by  its  provisions,  it  makes  com- 

{leusation  for  slaves  forever  impossible  in  tbe 
and,  either  by  congressional  enactment  or  by 
State  legislation.  Is  that  tbe  eecret  of  this 
hostility?  If  not,  then  what  is  it?  Simply 
that  you  have  no  Congress  and  no  right  to 
amend  the  Constitution ;  that  jour  nationality 
is  broken  up  and  destroyed.  And  his  own  ad- 
viser and  counselor  in  this  presence  took  tbe 
same  ground,  only  he  attempted  to  qualify  it  by 
saying  that  you  might  have  the  power  of  ordi- 
nary legislation,  although  you  had  no  power 
of  impeachment,  and  said  that  was  the  Presi- 
dent's opinion,  gave  us  notice  In  advance  that 
that  was  the  President's  opinion.  He  will 
allow  you  to  proceed  with  the  mockery  of  the 
trial,  giving  you  notice,  however,  that  ytiu  have 
no  right  to  pronounce  judgment  unless  you 
pronounce  judgment  of  acquittal  I 

As  I  said  before,  Senators,  all  the  facts  of 
this  case  support  the  averment  of  the  eleventh 
article  of  impeachment.  I  do  not  propose  to 
review  them.  I  have  referred  already  at  suffi- 
cient length  to  the  facts  which  do  support  it. 
I  only  ask  Senators  to  remember  when  they 
come  to  deliberate  that  tiiere  are  several  aver- 
ments In  the  eleventh  article  of  these  attempts 
to  violate  the  law  which  I  have  shown  by  youi 
act  of  1801  ,and  the  rule  of  common  law  are 
indictable  in  the  District ;  that  these  were  com- 
mitted within  the  District ;  and  that  the  aver' 
ments  are  divisible.  You  might  find  him  not 
guilty  of  one  of  tbe  averments  in  the  eleventh 
article  and  find  him  guilty  of  another.  Surely 
you  will  find  him  guilty,  and  must  find  him 
guilty,  upon  your  consciences,  if  you  hold  it  to 
be  a  crime  for  the  President  purposely  and 
deliberately  to  attempt  to  prevent  the  eiecu' 
tionof  a  law  of  Congress,  with  or  without  force, 
with  or  without  threat  or  intimidation.  You 
must  under  the  eleventh  article  find  this  man 
guilty  of  having  entered  into  such  combination 
and   baying  contrived  and  devised  to  defeat 


and  binder  and  prevent,  as  averred  in  that 
article,  the  execution  of  tbe  tenure- of- office 
act,  especially,  as  therein  averred,  to  prevent 
the  Secretary  of  War  from  forthwith  resuming 
the  functions  of  his  office  in  obedience  to  the 
requirements  of  the  act.  And  it  is  no  matter 
whether  Secretary  Stanton  was  within  the  act 
or  without  it,  it  was  decided  by  tbe  legislative 


and  Its  decision  under  tbe  law  should  have  con- 
trolled the  President,  as  it  certainly  must  con- 
trol the  Secretary. 

The  law  was  mandatory — it  commanded  the 
Secretary,  upon  the  decision  of  the  Senate  and 
notice  given  to  him,  forthwith  to  resume  the 
functions  of  that  office,  and  for  disobedience 
to  its  commands,  after  such  judgment  of  tbe 
Senate  and  such  notice,  he  him^jelf  should  be 
impeached.  Now,  this  fact  being  established 
and  confessed,  how  is  tbe  Senate  to  get  away 
from  it  when  the  President  himself  puts  it  in 
writing  and  confesses,  on  tbe  10th  day  of  Feb- 
ruary, 1868,  that  as  early  as  the  12th  day  of 
August,  1867,  it  was  his  purpose  to  prevent 
Edwin  H.  Stanton  from  resuming  the  functions 
of  that  office,  and  therefore  it  was  his  purpose, 
as  alleged  in  the  eleventh  article,  to  prevent, 
if  by  possibility  he  could,  the  execution  of  the 
law?  Senators,  I  can  waste  no  further  words 
upon  the  subject.  It  Is  useless  for  me  to  ex- 
haust my  Strength  by  further  argumentation. 

I  assume,  Senators,  after  all  that  I  have  said 
on  this  subject,  that  I  have  made  it  clear  to  the 
entire  satisfaction  of  every  Senator  that  the 
substantive  averments  of  the  various  articles 
preferred  by  the  House  of  Representatives 
against  the  President  are  established  by  the 

f  roof  and  confessed  substantially  by  his  answer, 
hold,  Senators,  that  these  articles  are  sub- 
stantially established  upon  tbe  proofs  in  the 
case,  upon  the  confessions  of  the  President 
himself  of  record  in  Sis  answer,  in  this,  that 
the  President  did  issue  his  order  for  the  re- 
moval of  the  Secretary  of  War  during  the  ses- 
sion of  the  Senat«  of  tbe  United  States  in 
violation  of  the  provisions  of  the  act  of  March 
2,  1867,  regulating  the  tenure  of  certain  civil 
offices,  and  with  the  intent  to  violate  it,  which 
intent  tbe  law  implies,  and  which  intent  the 
President  expressly  confesses. 

That  his  fiuilt  is  further  established  In  this: 
that  he  did  issue  his  letter  of  authority  to 
Thomas  in  violation  of  that  act,  with  the  intent, 
as  declared  by  himself,  to  prevent  the  Secre- 
tary of  War  from  resuming  the  functions  of 
the  office  after  he  himself  had  suspended  him 
in  pursuance  of  the  provisions  of  the  act,  and 
submitted  the  same  to  tbe  judgment  of  the 
Senate  according  to  its  requirements. 

That  be  Is  guilty  further  in  this:  upon  tie 

E roofs  that  he  did  unlawfully  cousplre  with 
lOrenzo  Thomas,  as  charged  in  the  fourth,  fifth, 
"sixth,  and  seventh  articles,  with  or  without 
force,  with  or  without  intimidation,  to  preveat 
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bnd  binder  tbe  Secretan  of  War  from  holding 
the  office  in  direct  viofatiou  of  the  teems  of 
the  tenure- of- office  act. 

That  he  is  guilty  further  in  thia ;  that  be  did 
attempt  to  iudnce  Genera!  Bmory  to  violate 


its  second  aection  declared 
demeanor  in  office. 

That  he  is  guilt;  further  in  this :  that  hj  bis 
intemperate  and  scandalous  harangues  he  was 
guilty  of  a  great  public  indecency  and  of  tbe 
attempt  to  bring  tbe  Congress  of  the  United 
States  into  contempt  and  to  incite  the  people 
to  sedition  and  anarchy. 

That  he  is  guilty  in  this :  that  by  denying  the 
oonstitulJonaUty  of  the  Thirty-Ninth  Congress, 
and  by  his  acta  before  referred  to,  he  did  as- 
same  to  himself  the  prerogative  of  dispensing 
with  the  lane,  of  suspending  their  execution 
at  pleasure,  until  such  time  as  it  might  suit  bis 
ovn  convenience  to  test  the  question  of  their 
validity  or  to  ascertain  tbe  true  construction 
of  the  Constitution  in  tbe  courl^  of  the  United 
States, 

And  that  by  contriving  with  those  lately  in 
insurrection  he  did  further  attempt  to  prevent 
the  ratification  of  the  fourteenth  article  of 
amendment  to  the  Constitution ;  and  by  all 
these  several  acts  did  attempt  to  prevent  tbe 
execution  of  the  tenure -of- office  act,  the  ex- 
ecution of  the  Army  appropriation  act,  and  the 
execution  of  tbe  act  for  tbe  more  efficient  gov- 
ernment of  the  rebel  States. 

These  facts  being  thus  established  ivill  not 
n  upon  the  Senate,  in  my 


welfupon  the  minds  of  the  great  body  of  tbe 
people  of  this  countrv. 

Nothing  remains,  therefore,  Senators,  for  me 
further  to  consider  in  this  discussion  tlian  the 
confession  and  attemnted  avoidance  of  the 
President  as  made  in  bis  answer.  I  have  an- 
ticipated it  in  the  body  of  my  argument.  Sen- 
ators have  attended  towhatlliave  said.  It 
is  only  needful  for  me  to  remind  them  that 
it  is  answered  by  the  President  that  he  claims 
the  power  indefinitely  to  suspend  the  heads 
of  Departments  during  the  session  of  the  Sen- 
ate without  their  advice  and  consent,  and  to 
fill  the  vacancies  thus  made  by  appointments 
ad  interim ;  that  he  claims  the  right  to  inter- 
pret the  Constitution  for  himself,  and,  in  the 
exercise  of  that  right,  to  pronounce  for  him- 
self upon  the  validity  of  every  act  of  Con- 
gress which  may  be  placed  upon  the  statute 
book,  and  therefore,  by  virtao  of  his  preroga- 
tive as  the  Executive  of  the  United  States,  in 
defiance  of  your  laws  and  in  defiance  of  the 
transcendent  power  of  impeachment,  vested 
by  the  people  in  their  House  of  Representa- 
tives, he  may  suspend  the  laws  and  dispense 
with  their  execution  at  his  pleasure  I 

That  is  the  posidon  of  the  President.  These 
ate  the  ofienses  with  which  he  stands  charged. 


They  have  acquired  and  taken  something  of 
technical  form  and  shape  in  the  articles;  but 
tbe  effect  of  tbe  charges  against  the  President 
is  usurpation  in  office,  suspending  the  people's 
laws,  dispensing  with  the  execution  thereof 
purposely,  with  intent  to  violate  them,  and,  in 
the  language  of  the  article,  to  hinder  and  to 
prevent  their  execntion. 

The  attempted  avoidance  set  up  is  an  im- 
plied judicial  power,  as  it  was  called  by  the 
learned  counsel  of  the  President,  to  determine 
for  himself  the  true  construction  of  the  Consti- 
tution and  judicially  to  determine  for  himself 
tbe  validity  of  all  your  laws.  I  have  endeav- 
ored to  show.  Senators,  that  this  assumption 
of  the  President  is  incompatible  with  every 
provision  of  your  Constitution;  that  it  is  at  war 
with  all  the  traditions  of  the  Republic ;  that 
it  is  in  direct  conflict  with  tbe  contemporane- 
ous and  continued  construction  of  the  Consti- 
tution by  the  legislative,  executive,  end  judicial 
departments.  Ihave  endeavored  also  to  impress 
JOB,  Senators,  with  my  own  conviction  that 
this  assumption  of  the  President  to  interpret 
the  Constitution  and  the  laws  for  himself,  to 
suspend  tbe  execution  of  the  laws  at  his  pleas- 
ure, is  an  assumption  of  power  simply  to  set 
aside  the  Constitution,  to  set  aside  tbe  lavrs, 
and  to  annihilate  tbe  Government  of  the  peo- 

Jle.  This  is  the  President's  crime:  that  hs 
as  assumed  this  prerogative,  dangerous  to  the 
people's  liberties,  violative  alike  of  bis  6Btb, 
of  the  Constitution,  and  of  the  laws  enacted 
under  the  Constitution.  I  have  also  endeav' 
ored  to  show  to  tbe  Senate  that  these  Offenses, 
as  specified  in  the  articles,  are  impeachable, 
and  are  declared  by  tbe  laws  of  the  land  to  be 
high  crimes  and  misdemeanors,  indictable  and 
punish&ble  as  such. 

And  yet  the  President  has  the  audacity  in 
his  answer — and  I  go  not  beyond  it  to  convict 
him — to  come  before  the  Senate  and  declare 
in  substance:  "Admitting  all  that  is  charged 
against  me  to  be  true ;  admitting  that  I  did 
suspend  the  execution  of  the  laws ;  that  I  did 
enter  into  a  conspiracy  with  intent  to  prevent 
the  execution  of  tbe  laws,  that  it  was  my  pur- 
pose to  prevent  their  execution,  that  I  did 
issue  a  letter  of  authority  in  direct  violation 
of  (he  law ;  nevertheless,  I  sa^  it  was  my  right 
to  do  so,  and  it  is  not  your  right  to  hold  me 
to  answer,  because  by  force  of  the  Constitu- 
tion I  am  entitled  to  interpret  the  Constitution 
for  myself,  and  to  decide  upon  tbe  validity  of 
a  law,  whether  it  conflicts  with  a  power  con- 
ferred upon  me  by  the  Constitntion,  and  if  it 
does  I  must  take  the  necessary  steps  to  test  its 
validity  in  the  courts  of  justice."  That  is  the 
President's  answer  as  recorded  here. 

I  have  endeavored  to  show,  further,  that  the 
civil  tribunals  of  this  country,  under  the  Con- 
stitution, can  by  no  possibility  have  any  power 
to  determine  any  such  issue  between  the  Pres- 
ident  and  the  people.  I  do  not  propose  to 
repeat  my  argument,  but  I  ask  the  Senate  to 
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consider,  that  if  the  courts  shall  be  allowed  to 
iatervene,  and  in  the  first  iostance  decide  an; 
question  of  this  sort  between  the  people  and 
the  accused  President,  it  necessarily  does  re- 
sult Chat  tbe  courts  at  last,  acting  upon  the 
suggestions  of  the  President,  may  decide  ererj 
•question  of  impeachment  which  can  possibly 
arise  by  reason  of  the  malfeasance  and  guillj 
acts  of  a  President  in  office, and  defythepower 
of  the  people  tfl  impeach  him  and  try  him  in 
tbe  Senate.  What,  the  Supreme  Gonrt  to 
decide  a  question  of  this  sort  for  the  Senate 
of  the  United  States,  when  the  Constitution 
declares  that  tbe  Senate  shall  have  the  sole 
power  to  try  all  impeachments,  which  I  said 
before  necessarily  includes  the  sole  power 
to  try  every  question  of  law  and  fact  finally 
and  forever  between  the  President  and  the 
people  I 

That  is  mj  answer.  That  is  the  position  we 
assume  here,  on  behalf  of  the  people,  before 
theSenate.  If  weare  wrong;  if,  after  all,  you. 
Senators,  can  cast  the  burden  which,  in  our 
Judgment,  the  Constitution  imposes  upon  you, 
and  upon  you  alone,  on  the  courts,  thereby 
depriving  the  people  of  the  power  of  removing 
an  accused  and  guilty  President,  that  is  for 
you.  We  do  not  entertain  for  a  moment  the 
belief  that  the  Senate  will  give  any  counte- 
nance to  this  position  assumed  by  the  Prssi- 
dent  in  his  answer,  and  which  at  last  constitutes 
his  sole  defense. 

These  acte  charged,  then,  as  Isaid,  are  acts 
of  usurpation  in  ofiice,  criminal  violations  of 
the  Constitution  and  laws  of  the  land  ;  and  in- 
asmuch as  they  are  committed  by  the  Chief 
Magistrate  of  the  nation,  dangerous  to  the  pub- 
lic liberties.  The  people,  Se.iators,  have  de- 
clared in  words  too  plain  to  be  mistaken  and 
too  strong  to  be  evaded  by  the  subtleties  of  a 
false  logic,  that  the  Constitution  orSaiued  by 
them  and  the  laws  enacted  by  their  Representa- 
tives in  Congress  assembled  shall  be  obeyed, 
and  shall  be  executed  and  enforced  by  their 
servant,  the  President  of  the  United  States, 
nqtil  the  same  shall  be  amended  orrepealed  in 
the  mode  prescribed  by  themselves.  They  have 
written  this  decree  of  theits  all  over  this  land  in 
the  tempest  and  fire  of  battle. 

When  twelve  million  people,  standing  within 
the  limit^of  eleven  States  of  this  Union,  en- 
tered into  confederation  and  agreement  against 
the  supremacy  of  the  Constitution  and  laws, 
and  conspired  to  suspend  their  execution  and 
to  annul  them  within  their  respective  territo- 
rial limits,  from  ocean  to  ocean,  by  a  sublime 
uprising,  the  people  stamped  out  in  blood  the 
atrocious  assumption  that  millions  of  men  were 
to  be  permitted,  acting  ander  Slate  organiza- 
.  lions,  to  suspend  for  a  moment  tbe  supremacy 
'  of  the  Constitution  or  the  execution  of  the 
people's  laws.  Is  it  to  be  supposed  that  this 
great  and  triumphant  people,  who  but  yester- 
day wrote  this  decree  of  theirs  amid  the  flame 
of  battle,  are  now  at  this  day  tamely  to  submit 
to  tbe  same  assumption  of  power  by  a  single 


man,  and  he  their  own  sworn  Executive?  Ht 
the  people  answer  that  question,  as  they  assar- 
edly  will  answer  it,  in  the  coming  elections. 

Is  it  not  in  vain,  I  ask  ^ou.  Senators,  that 
the  people  have  thus  vindicated  by  battle  the 
supremacy  of  their  own  Constitution  and  laws, 
if,  after  all,  their  President  is  permitted  to  sus- 
pend their  laws  and  dispense  with  the  execu- 
tion thereof  at  pleasure,  and  defy  the  power 
of  the  people  to  bring  him  to  trial  and  judg- 
ment before  the  only  tribunal  authorized  by 
the  Constitution  to  try  him  ?  That  is  tlie  issue 
which  is  presented  before  the  Senate  for  deci- 
sion by  these  articles  of  impeachment.  By 
such  acts  of  usurpation  on  tbe  part  of  the 
ruler  of  a  people,  I  need  not  say  to  the  Senate, 
the  peace  of  nations  is  broken,  as  it  is  only  by 
obedience  to  law  that  the  peace  of  nations  is 
maintained  and  their  existence  perpetuated. 
Law  is  tbe  voice  of  God  and  the  harmony  of 
the  world — 


Lacedemoniai 
to  their  laws," 
lesson  has  con 
through  obediei 


teaches  to  men  and  nations  the  profoundest 
lessons  which  they  learn.  It  does  not  surprise 
me.  Senators,  thai  the  learned  counsel  for  the 
accused  asked  the  Senate,  in  the  consideration 
of  this  question,  to  close  that  volume  of  instruc- 
tion, DOt  to  look  into  the  past,  not  to  listen  to 
its  voices.  Senators,  from  that  day  when  the 
inscription  was  written  upon  the  graves  of  the 
heroes  of  Thermopylee,  "Stranger,  go  tell  the 
that  we  lie  here  in  obedience 
to  tliis  hour,  no  profounder 
:  down  to  us  than  this:  that 
ce  to  law  comes  the  strength 
01  nauons  and  the  safety  of  men. 

No  more  fatal  provision  ever  found  its  way 
into  the. constitutions  of  States  than  that 
contended  for  in  this  defense  which  recog- 
nizes the  right  of  a  single  despot  or  of  the 
many  to  discriminate  in  the  administration  of 
justice  between  the  ruler  and  the  citizen,  be- 
tween the  strong  and  the  weak.  It  was  by  this 
unjust  discrimination  that  Aristides  was  ban- 
ished because  he  was  just.  It  was  by  this 
unjust  discrimination  that  Socrates,  the  won- 
der of  the  Pagan  world,  was  doomed  to  drink 
tbe  hemlock  because  of  his  transcendent  vir- 
tues. Itwas  in  honorable  protest  against  this 
unjust  discrimination  that  the  great  Roman 
Senator,  father  of  his  country,  d  1  d  th 
the  force  of  law  consists  in  its  b  g  m  d  f 
the  whole  community. 

Senators,  it  is  tbe  pride  and  I  t  th  t 

great  people  from  whom  we  are  d  d  d   as 

It  isthepnde  and  boastof  every  ^m  th  t 

the  law  IS  the  supreme  power  of  h    S  d 

is  for  the  protection  of  each  by  th  mb  d 
power  of  all.  By  the  constitution  of  England 
the  hereditary  monarch  is  no  more  above  tbe 
law  than  the  humblest  subject;  and  hv  the 
Constitution  of  the  United  States  the  Presi- 
dent is  no  moi'e  above  the  law  than  the  poorest 
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itad  most  friendless  beggar  in  your  etroets. 
The  uaurpationa  of  Charles  I  inflicted  nntold 
injuries  upon  the  people  of  England,  and  finally 
cost  the  usarper  his  life.  The  eubsecinent 
uaurpationa  of  James  II — and  I  only  refer  to 
it  becnuae  there  is  between  his  official  conduct 
and  thit  of  this  accused  President  tbe  most 
remarkable  parallel  that  I  have  ever  read  in 
history — hlled  the  brain  and  heart  of  England 
witJi  the  conviction  that  new  secaritjes  must 
be  taken  to  restrain  the  prerogatives  asserted 
by  the  Crown  if  they  would  maint^n  their 
ancient  constitution  and  perpetuate  their  liber- 
ties It  is  well  said  by  Hallau  that  the 
usurpations  of  James  swept  away  the  solemn 
ordmanoea  of  the  legislature.  Out  of  those 
usurpations  came  the  great  revolution  of  1088, 
whica  resulted,  as  the  Senate  well  know,  in 
the  dethronement  and  banishment  of  James, 
in  the  elevation  of  William  and  Mary,  in  the 
immortal  Declaration  of  Bights,  of  which  it  is 
well  said  that  it  is^ 

'Theeerm  of  tbo law  whieh  gave  reliEioDB  free- 
domto  theDiasmteri  whioh aBonrBd  thoindepend- 
enoe  of  the  judces;  wMoh  limited  tha  dnration  of 
Fuliamentsi  nhich  plooad  tha  libartr  of  the  press 
under  the  proteotien  of  Juries;  which  prohibited  the 
Blare  trade  i  vhich  abolished  the  gaersnientnl  test ; 
whioh  relieved  the  Roman  Cfttholi      '  


;   wlilcb  i< 


_ned  the  represent] 

tern— of  every  good  law  which  has  lieon  pi 
■  s  a  hundred  ane"    '■■' "  


,„ ,..,  ,-ood  Jan 

Huicu  m«.y  hereafter  in  the  course  of  agea  bo  found 
neoessary  to  promote  the  pnblio  weal  aod  to  satiafy 
the  deoiands  of  publio  opiuion." 

Senators,  that  great  Declaration  of  Bights 
containsin  substance  these  words  of  accusation 
against  this  king  of  England;  he  has  endeav- 
ored to  subvert  the  liberties  of  the  kingdom 
in  this,  that  be  has  snspended  and  dispensed 
with  the  execution  of  the  laws  j  in  this,  that  he 
has  issued  commissions  under  the  great  seal 
contrary  to  law;  in  this,  that  he  has  levied 
money  to  the  nse  of  the  Crown  contrary  to 
law;  in  this,  that  ho  has  caused  eases  to  be 
tried  in  the  king's  bench  which  are  cognizable 
only  in  the  Parliament.  (The  Lords  Journal 
of  Parliament,  vol.  14,  p.  125.) 

I  ask  the  Senate  to  notice  that  these  charges 
against  James  are  substantially  the  charges  I 
presented  against  this  accused  President  and 
confessed  here  of  record,  that  be  has  suspended 
the  laws  and  dispensed  with  the  execution  of 
the  laws,  and  in  order  to  do  this  has  usurped 
authority  as  the  Esecutive  of  the  nation,  de- 
claring himseif  entitled  under  the  Constitution 
to  suspend  the  laws  and  dispense  with  their 
execution.  He  has  further,  like  James,  issued 
acommission  contrary  to  law.  Hehasinrther, 
like  James,  attempted  to  control  the  appro- 
priated money  of  the  people  contrary  to  law. 
And  he  has  further,  iike  James,  although  it 
is  not  alleged  ^inst  bira  in  the  articles  of 
impeachment,  it  is  confessed  in  bis  answer, 
attempted  to  cause  the  question  of  his  responsi- 
bility to  the  jieopletobe  tried,  not  in  the  king's 
bench,  but  in  the  Supreme  Court,  when  that 

rstion  is  alone  cognizable  in  the  Senate  of 
United  States.    Surely,  Senators,  if  these 


usurpations,  if  these  endeavors  on  the  part  of 
James  thus  to  subvert  the  liberties  of  the  peo- 

Sle  of  England  cost  him  his  crown  and  king- 
om,  the  like  offenses  committed  by  Andrew 
Johnson  ought  to  cost  him  his  office  and  sub- 
ject him  to  that  perpetual  disabilitjr  pronounced 
by  the  people  through  the  Constitution  upon 
l(im  for  his  high  crimes  and  misdemeanors. 

Senators,  you  will  pardon  me — but  I  will 
detain  you  but  a  few  moments  longer — for  ask* 
ing  your  attention  to  another  view  of  this  ques- 
tion between  the  people  and  the  Executive.  I 
use  the  words  of  England's  brilliant  historian 
when  I  say  had  not  the  legislative  power  of  Eng- 
land triumphed  over  the  usurpations  of  James, 
"with  what  a  cra^h,  felt  and  heard  to  tiie 
farthest  ends  of  the  world, would  the  wholevast 
fabric  of  society  have  fallen."  May  God  for- 
bid that  the  future  historian  shall  record  of  this 
day's  proceedings,  that  by  reason  oi!  the  failure 
of  thele^slative  power  of  the  people  to  triumph 
over  the  usurpations  of  au  apostate  President 
through  the  defection  of  the  senate  of  the  Uni- 
ted States,  the  just  fabric  of  American  empire 
fell  and  perished  from  the  earth !  The  great 
revolution  of  1698  in  England  was  a  forerun- 
ner of  your  own  Constitution.  The  Declara- 
tion of  Rights  to  which  I  have  referred  but 
reasserted  the  ancient  constitution  of  England, 
not  found  in  any  written  instrument,  but  scat- 
tered through  the  statutes  of  four  centuries. 

The  great  principles  thus  reasserted  by  the 
Declaration  of  Bights  in  1688  were,  that  no 
law  should  be  passed  without  the  consent  of 
the  Representatives  of  the  nation,  no  tax 
should  be  laid,  no  regular  soldiery  should  be 
kept  up,  no  citizen  should  be  deprived  for  a 
single  day  of  his  liberty  by  the  arbitrary  will 
of  the  sovereign,  no  tool  of  power  should 
plead  the  royal  mandate  in  justification  for 
the  violation  of  any  legal  right  of  the  hum- 
blest citizen,  and  forever  swept  away  the  as- 
sumption that  the  executive  prerogative  was 
above  the  fundamental  law.  These  were  the 
principles.  Senators,  involved  in  that  day  in 
the  controversy  between  the  people  and  their 
recasant  sovereign.  They  are  precisely  the 
principles  this  day  involved  in  this  contro- 
versy between  the  people  and  their  recusant 
President.  Without  revolution.  Senators,  like 
the  great  Parliament  of  1688,  you  are  asked  to 
reassert  the  principles  of  the  Constitution  of 
your  country,  not  to  be  searched  for  through 
the  statutes  of  centuries,  but  to  be  found  in 
that  grand,  sacred,  written  instrument  given 
to  us  by  the  fathers  of  the  Eepublie.  The 
Constitution  of  the  United  States,  as  I  have 
said,  embodies  all  that  is  valuable  of  England's 
Declaration  of  Rights,  of  England's  constitu- 
tion and  laws.  It  was  ordained  by  the  people 
of  the  United  States  amid  the  convulsions  and 
agonies  of  nations.  By  its  express  provisions 
all  men  within  its  jurisdiction  are  equal  before 
tha  law,  equally  entitled  to  those  rights  of 
person  which  are  as  universal  as  the  material 
"    lan,  and  equally  liable  to  answer 


,  Google 


841 


to  its  tribunals  of  jastice  for  ererj  injur;  done 
either  to  the  citizen  or  to  the  SUte. 

It  is  this  spirit  of  justice,  of  liberty,  of  equal- 
ity, Senators,  that  makes  jonr  Constitution 
dear  to  freemen  in  this  and  in  all  lands,  in  that 
it  secures  to  everv  man  his  rights,  and  to  the 
people  at  large  the  inestimable  rigbtofself- 
govemment,  tbe  right  which  is  this  day  chal- 
lenged by  this  usurping  President,  for  if  he  be 
a.  law  to  himself  the  people  are  no  longer  their 
own  law  makers  through  their  Representatives 
in  Congress  assembled.  Tbe  President  thereby 
aimpiy  becomes  tbeir  dictator.  If  the  President 
become  ft  dictator  he  will  become  so  by  the  judg- 
ment of  the  Senate,  not  by  tbetextof  the  Con- 
stitution, not  by  any  interpretation  heretofore 
put  upon  it  by  any  act  of  the  people,  not  by  any 
act  of  the  people  sRepreaifntatiTes.  TheKep- 
resentativos  ot  the  people  havedischarged  their 
duty  in  hi;  impeachment.  They  have  presf^nted 
bim  at  the  bar  of  the  Senate  for  trial,  m  that  he 
has  usurped  and  attempted  to  combine  in  him- 
self thelegisladve  and  executive powersof  this 
great  people,  thereby  claiming  for  himself  a 
power  by  which  he  may  annihilate  their  Gov- 
ernment. We  have  seen  that  when  the  supreme 
aoy  of  their  Constitution  was  challenged  by 
battle  tbe  people  made  such  sacrifice  to  main- 
tain it  as  has  no  i)atallel  in  history. 

Senators,  can  it  be  that  after  this  triumph 
of  law  over  anarchy,  of  right  over  wrong,  of 

Eatriotism  over  treason,  the  Constitution  and 
iws  are  again  to  be  assailed  in  tbe  capital  of 
the  nation  in  the  person  of  the  Chief  Magis- 
trate, and  by  the  judgment  of  the  Senate  he  is 
to  be  protected  in  that  usurpation?  The  Pres- 
ident by  his  answer  and  by  tbe  representations 
of  bis  counsel  asks  yon,  deliberately  asks  you, 
by  your  judgment  to  set  the  accased  above  tbe 
Cfonstitution  which  he  has  violated  and  above 
the  people  whom  he  has  betrayed ;  and  that, 
too,  upon  the  pretext  that  the  President  has 
the  right  judicially  to  construe  the  Constitution 
for  himself,  judicially  to  decide  for  himself  the 
validity  of  your  laws,  and  to  plead  injufltifica- 
ur  bar  that  bis  only  purpose  in  thus 
V  g  he  Constitution  and  the  laws  is  to  test 

h         1  dity  and  ascertain  the  construction  of 
th     C        itution  upon  his  own  motion  in  tbe 
jastice,  and  thereby   suspend   your 
h      proceeding. 
I  a.  If  you,  Senators,  how  long  men  would 
d     b  upon  tbe  question  whether  a  private 

arraigned  at  the  bar  of  one  of  your 
of  justice  foe  a  cri^iinal  violation  of 
h      w    bouldbe  permitted  to  interpose  a  plea 
h  ation  of  his  criminal  act  that  bis  only 

EUTpose  was  to  interpret  the  Constitution  and 
iws  for  himself,  that  he  violated  the  law  in  tbe 
exercise  of  his  prerogative  to  test  its  validity 
hereafter  at  such  day  as  might  suit  his  own  c< 
venience  in  the  courts  of  justice.    Surely,  Si 
ators,  it  is  as  competent  for  the  private  citii 
'  tointerposesuch  justification  in  answer  to  cri 
in  one  of  your  tribunals  of  justice  as, it  is  _._ 
the  President  of  the  United  States  tq  interpose 


i,  and  for  tbe  simple  reason  that  the  Constita- 
ion  is  no  respector  of  persons  and  vests  neither 
1  tbe  President  nor  in  the  private  citizen  judi- 
cial power. 

Pardon  rae.  Senators,  for  saying  it ;  I  speak 
in  no  otfensive  spirit ;  I  apeak  it  from  a  sense 
of  duty;  I  utter  but  my  own  conviction  and 
desire  to  place  it  upon  the  record,  that  for  the 
Senate  to  sustain  any  such  plea,  would,  in  my 
judgment,  be  a  gross  violation  of  the  already 
violated  Constitution  and  laws  of  a  free  people. 
Can  it  be.  Senators,  that  b^  ;your  decree  you 
are  at  last  lo  make  this  discrimination  between 
the  ruler  of  the  people  and  the  private  citizen, 
and  allow  him  to  interpose  his  assumed  right 
to  interpret  judicially  yoor  Constitution  and 
laws?  Are  you  solemnly  to  proclaim  by  yonr 
decree : 


if  juetloe  hurtlesB  breaka: 


I  put  away,  Senators,  the  possibility  that  the 
Senate  of  the  United  .States,  equal  in  dignity 
to  any  tribunal  in  the  world,  is  capable  of  re- 
cording aoy  such  decision  even  upon  the  peti- 
tion and  prayer  of  this  accused  and  guilty 
President.  Can  it  be  that  by  reason  of-'bis 
great  office  the  President  is  to  be  protected  in 
his  high  crimes  and  misdemeanors,  violative 
alike  of  his  oath,  of  the  Constitution,  aud  of 
tbe  express  letter  of  your  written  law  enacted 
by  the  legislative  department  of  the  Govern- 

Senators,  I  have  said  perhaps  more  than  I 
ought  to  have  said.  1  have  said  perhaps  more 
than  there  was  occasion  to  say.  I  know  that 
1  stand  in  the  presence  of  men  illustrious  in 
our  country's  history.  I  know  that  I  stand  in 
the  presence  of  men  who  for  long  years  have 
been  in  tbe  nation's  councils.  I  know  that  I 
stand  in  the  presence  of  men  who  may,  in  some 
sense,  be  called  to-day  the  living  fathers  of 
the  Republic.  I  ask  you,  Senatorsj  to  con- 
sider that  I  speak  before  you  this  day  m  behalf 
of  the  violated  law  of  a  free  people  who  com- 
mission  me.  I  ask  you  to  remember  that  I 
speak  this  day  under  the  obligations  of  my 
oath.  I  ask  you  to  consider  that  I  am  not  in- 
sensible to  the  significance  of  the  words  of 
which  mention  was  made  by  the  learned  coun- 
sel from  New  York:  justice,  duty,  law,  oath. 
I  ask  yon,  Senators,  to  remember  that  the 
great  principles  of  constitutional  liberty  for 
which  I  this  day  speak  have  been  taught  to 
men  and  nations  by  all  the  trials  and  triumphs, 
by  all  the  agonies  and  martyrdoms  of  tiie  past ; 
that  they  are  the  wisdom  of  the  centuries 
uttered  by  the  elect  of  the  human  race  who 
were  made  perfect  through  suffering. 

I  ask  you.  Senators,  to  consider  that  we 
stand  this  day  pleading  for  the  violated  majesty 
of  the  law,  by  the  graves  of  a  half  million  of 
martyred  bero-patnots  who  made  death  beau- 
tiful by  tbe  sacrifice  of  themselves  for  their 
country,  the  Constitution,  and  thelaws,  and  who 
by  their  sublime  example  have  taught  us  tbat  all 
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must  obey  the  law ;  ihat  none  are  nbove  the 
law;  that  no  man  lives  for  biiDSclf  alone,  but 
KLCn  for  all ;  that  some  must  die  Ihjkt  the  State 
may  \iv« ;  that  the  citinen  is  at  best  but  for  to- 
day, while  Ibe  Commonwealth  la  for  ail  time ; 
and  that  position,  however  high,  patronage, 
however  powerful,  cannot  be  permitted  to 
shelter  cnme  to  the  peril  of  the  Kepublic. 

It  only  remains  for  me.  Senators,  to  thank 
Tou,  as  I  do,  for  the  honor  you  have  done  me 
by  your  kind  attention,  and  to  demand,  in  the 
name  of  tbe  House  of  Representatives,  and  of 
Uie  people  of  the  United  States,  judgment 
against  the  accused  for  the  high  crimes  and 
misdetneanors  in  office  thereof  he  stands  im- 
peached, and  of  which  before  God  and  man  he 
is  guilty. 

Aa  Mr.  Manager  Bincham  concluded  there 
were  manifestations  of  applause  in  different 
portions  of  the  galleries,  with  cheers. 

The  CHIEF  JUSTICE.  Order!  Order  I 
If  this  be  repeated  the  Sergeant- at- Arms  will 
clear  the  galleries. 

This  announcementwasreceivedwith  laughter 
and  hisses  by  some  persons  in  the  galleries, 
While  others  continued  the  cheering  and  clap- 
ping of  hands. 

Mr.  GEIME8.  Mr.  Chief  Justice,  1  move 
that  the  order  of  the  court  to  cleafthe  galleries 
be  immediately  enforced. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arma  will  clear  the  galleries.  [Hisses  and 
cheers  and  clapping  of  hands  in  parts  of  the 
galleries.]  If  the  offense  be  repeated  the 
Sergeant-at-Atms  will  arrest  the  offenders. 

Mr.  TRUMBUIi.  I  move  that  the  Ser- 
grant-Bt-Arms  be  directed  to  arrest  the  persons 
m^iog  the  disturbance,  if  he  can  find  them, 
as  well  as  to  clear  the  galleries. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
has  already  given  directions  to  that  effect. 

[The  Sergeant  at- Arms,   by  his   aasisti 
continued  to  execute  the  order  by  clearing  the 
galleries.] 

Mr.  CAMERON.  Mr.  President,  Ihopethe 
galleries  will  not  be  cleared.  A  large  portion 
of  the  persons  In  the  galleries  had  a  very  dif- 
ferent feeling  from  that  expressed  by  those  who 
dapped  and  applauded.  It  was  one  of  those 
extraordinary  occasions  which  will  haj>pen 
sometimes 

Several  Sesatoks.     Order. 

Mr.  FESSENDEN.    I  call  the  Senator  to 

The  CHIEF  JUSTICE.     Debate  is  not  in 

Mr.  CAMERON.     We  all  know  that  such 
outbursts  will  occasionally  take  place— — 
Mr.   JOHNSON.      I   call   the  member  to 

The  CHIEF  JUSTICE.  The  Senator  from 
Pennsylvania  is  not  in  order.  The  galleries 
will  be  cleared. 

Mr.  CONNBSa.     Mr.  President,  I  move 


tbai  the  court  take  a 


j  for  fifteen  min- 


Several  Sekaxobs.  Not  until  the  galleries 
■e  cleared. 

The  CHIEF  JUSTICE.  The  question  is  on 
le  'motion  of  the  Senator  from  Californte, 
that  the  Senate,  sitting  as  a  court  of  impeach- 

DAVIS.  I  ask  the  presiding  officer 
to  have  the  order  to  clear  the  galleries  en- 
forced. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  stales  to  the  presiding  officer  that  the 

der  is  being  enforced  as  fast  as  practicable. 

Mr.  SHERMAN.  Mr.  President,  is  it  in 
order  to  move  that  the  Senate  retire  to  its 
Chamber  for  deliberation?  I  will  make  that 
motion,  if  it  is  in  order. 

Mr.  TRUMBULL.    I  hope  not. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  that  until  the  order  of  the  Senate  is 
enforced  it  cannot  properly  take  any  other 
order  or  proceed  with  any  other  matter. 

Mr.  SHERMAN.     Very  well. 

Mr.  TRUMBULL.  No  order  can  be  made 
until  the  galleries  are  cleared.  That  order  is 
being  executed. 

Mr.  SHERMAN.  I  think  many  persons  in 
the  galleries  do  not  understand  tbat  they  are 
ordered  to  leave  the  galleries.  There  is  some 
misapprehension, 

The  CHIEF  JUSTICE, 
attendance  in  the  galler 
the  Senate  has  made  an  o 
be  cleared,  and  it  is  expected  that  those  in 
galleries  will  respect  the  order. 

The  galleries  having  been  cSeared,  with  the 
leption  of  the  diplomatic  gallery  and  the 
'   [ailery, 

Mr.  President,  I  move 
of  the  order  he  dis- 


I  insist  that  the  order 

So  do  I. 

The  CHIEF  JUSTICE.     Does  the  Senator 
from  Rhode  Island  withdraw  his  motion  ? 
Mr.   ANTHONY.      No,   sir;   I  make   the 

The  CHIEF  JUSTICE.    The  Senator  from 
Rhode  Island  moves  tbat  the  farther  e: 
of  the  order  in  regard  to  clearing  the  gi 
be  suspended. 

Mr.  CONKLING.  I  wish  to  ask  a  question 
of  the  Chair.  I  inquire  whethflr  the  suspension 
of  the  order  will  open  all  the  galleries  for  the 
return  of  those  who  have  been  turned  out? 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  would  have  that  effect. 

Mr.  TRUMBULL.  I  hope  the  order  will 
not  be  suspended.     Let  it  be  executed. 

The  CHIEF  JUSTICE.  The  question  is  on, 
the  motion  to  suspend  the  order  clearing  the 
galleries. 

The  motion  was  not  agreed  to. 


The  persons  in 
are  informed  that 
tr  tbat  tbe  galleries 


(porters'  gallery, 
Mr.  ANTHONY, 
that  the  furthi 
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The  CHIEF  JUSTICE.     The  galleries  will 
be  cleared. 
The  diplomatic  mlleiy  haviug  been  cleared, 
Mr.  MORRILL,  of  Maine.     Mr.  Chief  Jus- 
tice, I  desire,  if  it  is  in  order,  to  submit  a 
motjou.     It  is  that  when  the  Senate,  sitting  for 
the  trial  of  the  impeachment,  adjoarn  to- da;,  it 
aiJiourii  U>  Saturday  next  at  twelve  o'clock. 
Mr.  CAMERON.     Before  that— — 
The  CHIEF  JUSTICE.     Debate  ia  not  in 

Mr.'  CAftTBRON.  I  want  to  say  that  the 
motion  was  made  against  my  judgment  for 
clearing  the  galleries;  but  it  was  agreed  to.  I 
perceive  that  the  galleries  are  not  yet  cleared  ; 
and  until  that  order  is  carried  out  I  will  not 
consent  to  any  business. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
sees  nobody  in  the  galleries. 

Mr.  CAMERON.  The  persons  I  refer  to 
are  behind  the  Chief  Justice.  (Referring  to 
the  reporters'  gallery.) 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  Pennsylvania  object  to 

Mr.  CAMERON.  No ;  but  I  desire  that 
your  order  shall  be  carried  out. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  informed  that  the  reporters  who  occupy  the 
reporters'  gallery  are  still  there.  Is  it  the 
pleasure  of  the  Senate  that  they  shall  remain? 

Mr.  CONNESS.    I  renew  the  motion  for  a 

The'  CHIEF  JUSTICE.  The  Chief  Justice 
desires  to  execute  the  will  of  the  Senate  pre- 
cisely, and  wishes  to  understand  what  it  is. 
The  Senator  from  Pennsylvania  has  very  prop- 
erly called  the  attention  of  the  Chief  Justice 
to  the  fact  that  the  reporters  still  remain  in  the 
galleries.     Is  it  the  pleasure  of  the  Senate 

Several  Sbkators.  They  are  all  out  now. 
They  are  all  gone. 

The  CHIEF  JUSTICE.  Then  the  o»der  is 
completely  execnted.  The  Chair  will  now 
recognize  the  Senator  from  California. 

Mr.  CONNESS.     I  move  a  recess, 
t  Several  Sekators.     Oh,  no. 

Mr.  CONNESS.     If  it  is  manifestly  not  the 
judgment  of  the  Senate,  of  course  I  do 
want  the  question  put. 

The  CHIEF  JUSTICE.  Does  the  Senator 
withdraw  his  motion? 

Mr.  CONNESS.     I  mthdraw  it. 

The  CHIEF  JUSTICE.  The  queation  is  on 
the  motion  of  the  Senator  from  Maine,  [Mr. 
MoBRiLL,]  that  when  the  Senate,  sittingas  a 
court  of  impeachment,  adjourn  to-day,  it  ad- 
journ to  meet  on   Saturday  neit  at   twelve 

Mr.  CONNESS.  On  that  I  call  for  the 
yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted— yeas  22,  nays  29 ;  as  follows : 

TEAS— Messrs.  Anthony.  Caltell,  Cra«in,  Diion, 
DoolitUe.FeEsenden.fowler.FjelinKhuysen,  Grimes, 
Menderaon,  Howard.  Jolinson.MornllofMame.Nor- 
ton,  Patterson  ot  BBwHampebire,  Patterson  of  Tea- 


ncasee.  Eoss.  SaalebnrT    BprBgne    Trumbull    Van 
Winkle,  and  WLlley-22. 

NAYS-Moasra.  Buukolaw,  Camornn  Chandler, 
Coti  k  line.  Conn  BBS,  Corbctt.  Davis  Drake  Edmunds, 
Berry,  Harlan,  Hendricks  H  we  MoCreirv  M  reftH, 
Morrill otVermont,  Morton  Nie  Poraeroy  Ramsey, 
Sherman,  Stewart. Sumner,  Ihayer.T  pt  d.\  kers, 
Williams, Wilson.  andYates-29. 
NOT  VOTINfl-Messra.  Bayard,  Cole,  andWftde-8. 

So  the  motion  was  not  agreed  to. 

Mr.  EDMUNDS.  I  move  that  when  the 
court  adjourns  it  adjourn  to  meet  on  Friday 
next  at  twelve  o'clock. 

Mr.  CONNESS.     On  thati  call  for  the  yeas 

Mr.  SHERMAN.  I  ask  the  Senator  from 
Vermont  if  he  will  not  postpone  his  motion 
until  we  settle  the  question  of  the  amount  of 
debate  to  be  allowed. 

Mr.  EDMUNDS.  My  motion  is  that  when 
the  court  adjourns  to-day  it  adjourn  to  the  time 
named. 

Mr.  SHERMAN.  I  prefer  to  settle  the  other 
question.     After  that  is  settled  I  will  vote  to 

Mr.  EDMUNDS.  For  the  time  being  then, 
Mr.  President,  I  withdraw  the  motion. 

Mr.  SHERMAN.  There  is  a  pending  reso- 
Intion,  offered,  I  think,  by  the  Senator  from 
VermoBt  himself,  on  that  subject. 

Mr.  EDMUNDS.  I  have  no  objection  to 
settling  thosS  questions  first;  indeed,  I  think 
it  better  that  we  should  do  so. 

Mr.  SUMNER.  Mr.  President,  I  would 
suggest  that  there  were  several  orders  that  were 
expressly  postponed  to  the  close  of  the  argu- 
ment. They  are,  therefore,  naturally  at  this 
moment  in  order. 

Mr.  CONKLING.  I  call  for  the  regular 
order  of  business,  Mr.  President. 

The  CHIEF  JUSTICE.  The  first  order  of 
business  is  the  motion  of  the  Senator  from  Ver- 
mont, [Mr.  Edmunds,]  that  the  official  report- 
ers take  report  of  the  debates  upon  the  final 
Suestion  when  the  doors  shall  be  closed  for 
eliberation,  to  be  printed  in  the  proceedings. 
This  refers  to  the  closing  of  the  doors  for  de- 
liberation on  the  final  questioa.  The  Secretary 
will  read  the  order  and  the  amendments  to  it. 

The  Chief  Clerk.  The  order  submitted  by 
the  Senator  from  Vermont,  [Mr.  Edmonds,]  on 
the  24th  of  April,  is  as  follows : 

Ordered,  That  after  the  argamanls  shall  be  cDn- 
clnded,  and  when  the  doors  shall  be  closed  tor  delib- 
eration upon  the  final  question,  the  official  reporters 
of  the  Senate  shall  takedown  the  debates  upon  the 
fioal  question,  to  be  reported  in  the  proooedinge. 

The  Senator  from  Oregon  [Mr.  WiLLiiiaa] 
moved  to  amend  the  proposed  order  by  adding 
to  it  the  words : 

to  exceed  Meen  minutm.  during  such  deliberation. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  amendment. 

Mr.  ANTHONY.  I  move  to  amend  the 
amendment  by  addingto  it  the  words  "except 
bjleaveoftheSenatetobehad  without  debate, 
I  as  provided  in  Bule  23."    The  amendmrait  VA 
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it  stiinds  seems  to  cut  off  the  proviaion  of  Rule 
23.  Perhaps  the  mover  of  the  ara end ment  mill 
accept  this  modification,  for  I  suppose  it  h  not 
the  inteiition  to  cut  off  that  proviaion. 

Mr.  CONNESS.     I  rise  for  information.     I 


ceediog  with,  and  consequently  open  to  limited 
debate,  or  whether  we  are  sitting  as  a  coart, 
debate  not  being  in  order. 

The  CHIEF  JUSTICE.  The  Senate  has 
made  as  jet  no  order  for  closing  the  doors  for 
deiibetation,  nor  has  it  made  any  order  to 
retire  for  consultation.  Consequently  at  present 
there  can  be  no  debate. 

Mr.  CONNBSa.  Upon  the  first  order  pre- 
sented I  ask  for  the  yeas  and-  nays. 

The  CHIEF  JUSTICE.  The  question  now 
is  on  the  amendment  of  the  Senator  from.  Rhode 
Island  to  the  amendment  of  the  Senator  from 

Mr.  HOWARD.  Mr.  President,  I  ask  for 
iJie  reading  of  the  twentyithird  tale. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  twenty-third  rule. 

The  rnlevras  read,  as  follows; 
"XXIII,  All  ths  orders  and  deoialone  shMl  be 
made  and  hnd  b}'  j eas  and  na;s.  whiah  shall  be  en- 
tered on  the  record,  and  without  debate,  aobieot  to 
the  operation  of  Bulo  VII,  except  when  the  doors 
shall  be  DloBedfor  deliberation,  and  in  that  cme  no 
member  shall  speak  more  than  oDoeou  one  question, 
and  for  not  more  than  fifteen  minatee  on  the  final 


:  of  the  Senate,  to  be  had 
.  a  motion  to  adjourn  maybe 

....  jesB  and  nays,  unless  they  be 

demanded  by  one-fifth  of  the  mBmbors  present," 

Mr.  DRAKE.  Is  the  amendment  offered 
by  lie  Senator  from  Rhode  Island  subject  to 
amendment? 

The  CHIEF  JUSTICE.  It  is  not.  It  is  an 
amendment  to  au  amendment. 

Mr.  DRAKE.  If  itbeadoptedasan-amend- 
ment  can  it  be  amended  aftervrard? 

Mr.  ANTHONY.  The  Senator  can  state 
nhat  modification  he  desires. 

Mr,  DRAKE.  I  wish,  before  the  word 
''leave,"  in  the  amendment  proposed  by  the 
Senator  from  Rhode  Island,  to  insert  the  word 


Mr.  ANTHONY.  I  do  not  accept  that 
proposition.  Myamendment  me  rely  conforms 
to  the  twen^-third  rule. 

*  Mr.  WILLIAMS,  i  ask  for  information  if, 
under  this  proposed  amendment  of  the  Sena- 
tor from  Rhode  Island,  the  rule  can  be  changed 
■without  on©  day's  notice,  or  whether  it  can 
be  changed  at  once  upon  the  motion  of  any 
member  ? 

Mr.  THAYER.  Mr.  President,  I  desire  to 
inquire  if  it  is  in  order  now  to  move  that  the 
doors  of  the  galleries  be  opened. 

The  CHIEF  JUSTICE.    It  is. 

Mr.  THAYER.  Then  I  make  that  motion, 
and  I  ask  for  the  reading  of  the  nineteenth  rule. 

Mr.  CONKLING.  I  hope  the  reporter's 
gallery  at  any  rate  will  be  opened,  unless  we 
ueaa  to  meet  ia  secret  conclave. 


The  CHIEF  JUSTICE.    The  Secretary  wiU 
read  the  nineteenth  rule. 
I      Rule  10  was  read,  as  foUews: 

■■XIX.  At  alltimos  while theSenateissittinnnpon 
the  trial  of  an  impeachment,  the  doors  of  the  Senate 
shall  be  kept  opon  unless  the  Sonata  shall  direct  the 
doors  to  be  closed  while  deliberating  npon  its  de- 

The  CHIEF  JUSTICE.  Thatrnle  does  not 
apply,  as  the  Chief  Justice  understands,  to  the 
clearing  of  the  galleries,  but  applies  to  the  gen- 
eral closing  of  the  doors  for  purposes  of 
deliberation. 

Mr.  THAYER.  I  make  th'e  motion  thatthe 
doors  of  the  galleries  be  opened. 

The  CHIEF  JUSTICE.  That  motion  can 
be  made  at  this  time  only  by  unanimous  con- 
sent, there  being  another  question  pending.  Is 
there  any  objection  to  the  motion  7 

Mr.  CONNESS.     I  object  to  it. 
,  The  CHIEF  JUSTICE.     Thequestionison 
the  amendmeui  of  the  Senator  from  Rhode 
Island,  [Mr.  Anthony,] 

Mr.  CONKLING,  I  begto  make  an  inquiry 
of  the  Chair.  I  beg  to  inquire  whether  the 
order  of  the  Chair  included  the  place  where 
the  reporters  sit,  where  no  applause  was  made, 
and  their  absence  from  which  leaves  ns  entirely 
in  secret  session  so  far  as  public  reports  are 
concerned. 

The  CHIEF  JUSTICE.  The  Chief  Jasfice 
was  under  the  impression  thatthe  order  of  the 
Senate  did  not  include  the  reporters'  gallery, 
and  put  the  question  distiuctl^  to  the  Senate 
whether  it  did  or  did  not.  Whde  the  question 
was  being  put  the  reporters  leftthe  gallery,  and 
the  point  was  not  decided  by  the  Senate. 

M^.CONKLING.  ThenlBubmit,asaques- 
tion  of  order,  that  under  the  order  the  doors 
of  the  reporters'  gallery  should  not  have  been 
closed,  and  are  now  open,  in  view  of  that  order, 
to  the  reporters. 

The.CHIEF  JUSTICE.  If  there  be  no 
objection — — 

Mr.  CAMERON.  It  seems  to  me  that  while 
it  may  be  very  proper  to  admit  reporters,  it  is 
equally  proper  toadmit  everybody 

The  CHIEF  JUSTICE.     Debate  is  not  in 

Mr.'  CAMERON,  I  only  desire  to  say  a 
word.  I  think  we  ought  to  admit  evenibody 

Mr.  CONKLING.  TheChairdidnotdirect 
tie  reporters'  gallery  to  be  cleared. 

Mr.  CAMERON.  And  the  Chair  certMnly 
did  not  direct  inoffensive  people  to  be  turned 

Mr.  SHERMAN.  I  move  that  the  pending 
order  be  postponed  with  a  view  to  submit  a 
motion  to  open  the  galleries. 

Mr.  TRUMBULL.  If  the  Senate  will  allow 
me,  I  desire  to  say  that  I  think  the  demonstra- 
tion in  the  galleries  will  not  be  repeated.  I 
hope  gentlemen  will  withdraw  their  objections 
and  by  unanimous  consent  let  the  galleries  be 
opened. 

Mr.  SHERMAN.  I  think  tie  olgect  ia 
accomplished. 
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Mr.  TRUMBULL.     I  think  we  have  accom- 

Eliehed  all  that  is  necessaiy.  The  order  has 
een  obeyed.  If  there  is  do  objection,  I  hope 
the  presiding  officer  will  order  the  doors  of 
the  galleries  to  be  opened. 

The  CEIBF  JUSTICE.  If  there  be  no  ob- 
jection, the  doors  will  be  opened.  The  Chair 
hears  no  objection,  and  he  directs  the  galleries 
to  he  opened. 

Mr.  WILSON.  I  move  that  the  Senate  take 
a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expi- 


ration of  the  r 


s  the  Senate  resumed  i 


The  CHIEF  JUSTICE.  The  Chief  Justice 
anderstands  that  the  argument  oh  the  part  of 
the  Houae  of  Representatives  and  also  on  the 

eirt  of  the  defendant,  the  President  of  the 
nited  States,  is  closed.  If  there  is  anything 
fiirther  to  submit  the  gentlemen  on  both  sides 
will  state  it. 

Mr.  Manager  BOUT  WELL.  Nothing  further 
on  the  part  of  the  Managers. 

Mr.  EVART8.     Nothing  on  our  part. 

Mr.  HENDRICKS.  Mr.  President,  the 
questions  that  are  now  coming  before  the  Sen- 
ate ought  to  be  discussed  and  debated.  I  move, 
therefore,  that  the  Senate  retire  to  eonsider  of 
the  different  propositions  that  are  before  ng, 
either  to  their  room  orinthe  Senate  Chamber; 
or  if  by  unanimous  consent  the  debate  cau  be 
allowed. to  be  extended  to  ten  minutes,  we  re- 
maining here,  I  do  not  want  to  disturb  any- 
body, and  I  would  rather  go  on  and  debate 

The  CEIEF  JUSTICE.  The  only  motion 
in  order  is  that  the  Senate  retire  for  delibera-' 
tion,  or  that  the  doors  be  closed  for  delibera- 

Mr.  FB8SENDBN.  I  surest  to  the  Sena- 
tor  from  Indiana  to  change  his  motion  so  that 
we  may  consult  in  this  Chamber  and  let  the 

Mr.  HENDRICKS.     Mr.  President 

The  CHIEF  JUSTICE.  No  debate  is  in 
0(der  but  bj  unanimous  consent. 

Mr.  HENDRICKS.  I  was  aboutto  suggest 
that  we  proceed  now  as  if  we  had  retired,  with- 
out disturbing  anybody.  I  think  we  might  so 
regard  ourselves,  and  go  on. 

Mr.  THUMBULL.  I  suppose  that  can  be 
done  by  unanimous  consent. 

The  CHIEF  JUSTICE.     Certainly. 

Mr.    TRUMBULL.      I    hope    it    will   he 

Mr.  HENDRICKS.  By  unanimous  consent 
we  may  he  allowed  to  proceed  under  the  rules 
aa  if  we  had  retired  for  deliberation. 

The  CHIEF  JUSTICE.  If  there  be  no 
objection — — 

Mr.  CONKLINO.  What  ia  the  precise 
proposition  ? 

Mr.  HENDRICKS.  That  we  consider  these 
questions  in  public  aa  if  we  had  retired,  ao  that 
what  ia  aaid  m  regard  to  these  proposed  rules 
shail  be  public. 


Mr.  HENDRICKS.  To  the  extent  of  ten 
minutes  as  limited  by  the  rules. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
thinks  it  proper  to  say  to  the  Senate  that  this 
reverses  its  whole  order  of  proceeding.  It  can 
be  done,  undoubtedly,  by  unanimoas  consent. 
If  there  be  no  objection 

Mr.  EDMUNDS  and  Mr.  WILLIAMS.  I 
object. 

The  CHIEF  JUSTICE.  Objection  is  made. 
The  Senator  from  Indiana  moves  that  the  Sen- 
ate retire  for  the  purpose  of  considering  the 
pending  question. 

Mr.  EDMUNDS,  I  move  to  amend  that 
motion  so  that  it  shall  be  an  order,  as  the  rules 
provide,  that  the  doors  shall  be  closed. 

The  CHIEF  JUSTICE.  That  is  the  regular 
motion  in  order,  that  the  doors  be  closed  under 
the  rules.  The  Senate  has  heretofore  varied 
that  proceeding  by  retiring  for  conference. 

Mr.  HENDRICKS.  _  Senators  will  allow  me 
to  say  that  my  only  object  in  making  this  mo- 
tion was  to  relieve  ourselves  in  regard  to  the 
limitation  of  debate.     I  think  there  js  no  naees- 


The  CHIEF  JUSTICE.  TheChief  Justice 
must  remind  the  Senator  that 'debate  is  not  in 
order.  The  question  is  on  the  motion  to  close 
the  doors  for  deliberation. 

The  motion  was  agreed  to. 

The  Senate  Chamber  having  been  cleared 
and  the  doors  closed, 

The  CHIEF  JUSTICE  stated  the  question 
to  been  the  order  proposed  by  Mr.  Eumunds, 
with  the  amendraenta  thereto  offered  by  Mr. 
Wii.i.iiMS  and  Mr.  Anthony, 

After  debate, 

Mr.  FRELINGHUYSBN  moved  to  lay  the ' 
proposed  order  on  the  table ;  which  motion 
was  agreed  to — yeas  28,  nays  20;  aa  follows  ; 

YEAS— Meaers.  Cameron,  Cattell.  Chandler.  Conk- 
ling,  Connesa.  Corbett,  Croain,  Drake.  ITerry,  Pre- 
tinebttyseu.  Horlun,  Hcnoerean,  Howe.  Morean. 
Morrill  ofMaiue,  Morton,  Norton.  Patterson  of  Now 
Harapahite,  Fomeroy,  Ramsay,  RoeStStewart.  Sum- 
ner, Tbayer,  Tipton,  Tinmbull,  Williams,  and 
yates-3B, 

NAYS  — Messrs.    Anthony,    Bayard,    Bnekslew, 


a,  Dison,  Doolittle,  Edmunds,  Feaaenden,  Vow 
ler,  iJTimoa,  Hendricks,  Jobnson,  McCrecry,  Morriii 
of  Vermont,  Patterson,  of  Tennesaae.  Sanlabury. 
SpracuB,  Van  Winkle,  Vickors,  und  Willoy-20. 

HOT  VOTING— Meaars.  Cole,  Howard,  Nye,SIi6r. 
man,  Wado,  and  Wilson— 6. 

So  tbe  order  was  laid  on  the  tabic. 

The  CHIEF  JUSTICE  laid  before  the  Sen- 
ate a  letter  from  the  Speaker  of  the  House  of 
Repreaentatives,  asking  that  the  House  might, 
be  notified  when  the  doors  of  the  Senate  should 
be  open. 

On  motion  of  Mr.  EDMUNDS,  it  was 
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.  of  the  Unitsil  States, 
„  —  BPveral  articles  ofim- 
o'dock  on  tbe  day  after  the 


The  CHIEF  JUSTICE  stated  the  next  buai- 
nees  in  order  to  be  the  following  order,  sub- 
mitted by  Mr,  ScMSEB  on  tbc  35th  of  April ; 

Ordtrid,  That  the  Senate,  BJttins  for  the  trial  of 
Andrew  if o'  "     *'  '  '     ^  ■■   ■  " 

niU  riroQflc 
oloao  of  tb( 

After  debnte, 

Mr.  DRAKE  submitted  fiie  folioning  amend- 
ment to  Rule  23,  to  come  in  at  the  end  of  the 

I%e  fifteen  minotes  herein  allowed  xhall  be  for  the 
whole  deiibetatiou  on  the  flnal  quesliuu,  and  not  to 

The  proposed  amendment  was  laid  over  for 
iiitnrc  consideration. 

On  motion  of  Mr.  JOHNSON,  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment, 
adjonraed. 

Thubsrat,  Ma;/  7,  1668. 

Tbe  Chief  Justice  of  the  Uoited  States  took 
the  chair. 

The  usual  proclamadon  was  made  by  the 
Sereeant-at- Arm  s. 

Mr.  Nelson,  of  counsel  for  the  respondent, 
appeared  in  hia  seat. 

The  Journal  of  yesterday's  proceedings  of 
tbe  Senate,  sitting  for  the  trial  of  the  impeach- 

The  CHIEF  JUSTICE,  When  the  Senate 
was  considering  the  order  which  is  now  the  un- 
finished businessit  was  sitting  with  closed  doors, 
and  the  doors  will  now  be  closed  for  delibera- 
tion, under  the  rules,  unless  there  he  some 
order  to  the  contrary.  [After  a  pause.]  The 
doors  will  be  closed  for  deliberation, 

Mr,  HOWE.  Mr.  President,  I  do  not  see 
tmy  neceisity  for  closing  the  doors.  Unless 
Senators  do  see  a  necessity  for  it  I  hope  that 
order  will  not  be  executed. 

Tbe  CHIEF  JUSTICE,  There  can  be  no 
deliberation  unless  the  doors  are  closed.  There 
can  be  no  debate  under  the  rnles,  unless  tbe 
doors  be  closed. 

Mr.SUMNBR.  Still, Mr.  President,! would 
rise  to  a  question  of  order.  It  is  whether  the 
Senate  can  proceed  to  deliberate  now  except 
by  a  vote.  There  must  be  another  vote  of  the 
^Senate  in  order  to  proceed  to  deliberate  to- 
day, I  take  it.    We  adjourned  last  night,  and 

^ThTcHIBFJUSTfcB,^*  There  can  be  no 
debate  on  tbe  question  of  order ;  but  the  Chief 
Justice  will  submit  the  question  to  the  Senate. 
The  Senator  from  Massachusetts  makes  a  ques- 
tion of  order  that  before  the  Senate  can  proceed 
to  deliberatethcre  must beanother  formal  vote 
of  the  Senate.  The  Chair  will  submit  that  ques- 
tion directly  to  tbe  Senate. 

Mr.  SHERMAN.  I  should  like  U>  ask  the 
Senatorfrom  Massachusetts  a  question,  whether 
he  proposes  to  act  on  the  pending  resolution 
without  debate? 

Mr.  SUMNER.    I  did  not  intend  to  inter- 


pose any  oppo«tion  to  anything,  I  only  wished 
that  whatever  we  did  should  be  done  accord- 
ing to  the  rules.  We  have  now  been  sitting— 
this  is  merely  an  answer  to  tbe  inquiry  of  tbe 
Senator — in  open  session 

The  CHIEF  JUSTICE.  Debate  is  out  of 
order.  It  can  go  on  by  unanimous  consent, 
not  otherwise. 

Mr.  SUMNER.  And  how  shall  we  get  from 
open  session  into  deliberation? 

Mr.  EDMUNDS.     I  object  to  debate. 

The  CHIEF  JUSTICE.  There  can  be  no 
debate  nntil  the  doors  are  closed. 

Mr.  C0N5:LING.  I  rise  for  information 
from  the  Chair.  I  wish  to  inquire  whether, 
when  the  presiding  officer  announces  that  ti 
certain  thing  will  be  done  unless  objection  is 
made,  and  no  objection  is  made,  that  is  not 
tantamount  to  a  vote  of  the  Senate  and  doea 
not  cover  in  substance  the  point  made  by  the 
Senator  from  Massachusetts. 

The  CHIEF  JUSTICE,  The  Chief  Justice 
BO  regards  it. 

Mr.  SUMNER.     If  that  is  vmderatood 

Mr.  EDMUNDS.    I  object !«  all  debate. 

Mr,  TRUMBULL.  Mr.  President,  I  wish, 
before  the  doors  are  closed,  to  raise  a  question 
of  order  under  the  twenty-third  rule,  which 
reads  as  follows : 

"All  the  orders  and  decisions  ebaJI  bemadetuid 
had  bv  yaas  sjid  nays,  which  shall  bo  entered  on  th« 
record  ond.withoul  debate,  except  when  the  doiWB 

That  means  deliberation  in  reference  to  a 
matter,  as  I  understand  it,  connected  with  the 
immediate  trial.  These  are  rules  adopted  for 
the  general  government  of  the  Senate  in  all 
cases  of  impeachment.  I  never  understood 
when  I  agreed  to  these  rules  that  they  would 
be  used  as  a  restraint  upon  the  Senate  in  ref- 
erence to  any  question  that  might  be  raised 
here.  Propositions  are  raised  here  having  no 
particular  bearing  upon  this  trial  as  to  the 
course  of  proceeding,  and  we  ought  t«  settle 
those,  it  seems  to  me 

Mr.  EDMUNDS.  I  rise  to  a  question  of 
order.  I  object  to  debate  until  the  order  of 
the  Chair  is  complied  with. 

The  CHIEF  JUSTICE.  There  can  be  no 
debate  until  the  order  of  the  Chair  is  executed. 

Mr.  TRUMBULL.    What  is  the  order? 

The  CHIEF  JUSTICE.  The  Chair  stated 
to  the  Senate  that  when  deliberation  was  term- 
inated by  adjournment  last  evening  they  were 
sitting  with  closed  doors,  and  unless  some 
objection  should  be  made  he  would  direct  the 
doors  to  be  closed.  He  waited,  and  no  objec- 
tion was  made,  and  he  then  directed  the  doors 
to  be  closed.  Until  that  order  is  executed  there 
can  be  no  debate. 

The  Chamber  was  thereupon  cleared  and  the 
doors  closed. 

The  CHIEF  JUSTICE  stated  that  the  un- 
finished business  before  the  Senate  yesterday 
at  its  adjournment,  to  wit,  the  motion  submitted 
by  Mr.  Sumnbb  on  tbe  25th  of  April,  th^  the 
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Senate  will  procead  to  Tote  on  the  several 
articles  of  impeachmsnt  at  twelve  o'clock  ra. 
on  the  day  after  the  close  of  the  arguments, 
was  the  business  now  before  the  Senate. 
The  Senate  resumed  the  consideration  of  the 

Mr.  MOEEILL,  of  Maine,  moved  to  amend 
the  motion  of  Mr.  Sumker  by  striking  ont  all 
after  the  word  "that,"  in  the  first  tine,  and 
inserting  the  following  in  Hen  thereof: 

When  the  Senate  sittins  to  trr  impeaDhment  ad- 
journs to-day  it  will  be  to  Monday  next  at  twelve 

yensanJnayeonUiearticleaof  impeucbmentwithnut 


tofllei 


a  the  I 


1  of the 


Mr.  DRAKE  moved  to  amend  the  amend- 
ment byinsertingatlier  the  word  "permission" 
the  wortis  "at  the  time  of  giving  his  veto." 

After  debate, 

Mr.  CONKLING  moved  that  the  further 
consideration  of  tbe  pending  subject  be  post- 
poned. 

After  further  debate, 
.    Mr.  TRUMBULL  moved  that  the  pending 
subject  lie  on  the  table;  wbich  was  agreed  to. 

Mr.  MORRILL,  of  Vermont,  submitted  tbe 
following  motion  for  consideration ; 

Ordered.  That  when  the  Senate  adjourna  to-day  it 
aiijuurn  to  meet  on  Mondny  next,  at  eleven  o'clock 
a.  m..  forthe  parpoae  of  deliberation,  under  the  rules 
of  tbe  Senate  Bitting  oa  tbe  trial  of  impeaebmentB; 


.n  Tneeday 


BhaVfhav 


I,  and  eaoh  gmiator shall 


ooocd. 


in  taken,  hisw: 


Mr.  ANTHONY  moved  to  amend  the  mo- 
tion of  Mr.  Morrill,  of  Vermont,  by  striking 
out  the  words  "on  Tuesday"  and  inserting 
the  words  "  on  or  before  Wednesday." 

Mr.  CONNESS  called  for  the  yeas  and  nays 
on  the  amendment,  and  they  were  ordered  ; 
and  being  taken,  resulted — yeas  13,  nays  37  ; 
as  follows : 

•  ^EAS—MeserB.  Anthony.  Buakalew.Davia.Diion, 
Doollttle,  Fowler.  Hendricks,  McCreory,  Patterson 
of  XsnneBsee,  Ross,  Saulsbury,  Spragne,  and  Viok- 

^^AYS-Messrs.  Cameron.  Cattell.Chandler.  Cole, 
Conkling,  Connesa.  Corbetl,  Cragin,  Drake,  Edmunds, 
Ferry,  Frelingbuvsen,  Harlan.  Henderaon,  Howard, 
Howe.  Johnson,  Morgan.  Morrill  of  Maine,  Morrill 
of  Vermont,  Morton.Horton,  Nye.  Patterson  of  New 
Hampsbirn.  Pomeroy,  Kamsey.  Sherman,  Stewart. 
RnmnerJIhayer,  Tipton.  Trumbull,  Von  Winkle, 


So  the  amendment  was  not  agreed  to. 
Mr,  SUMNER  moved  that  the  further  con- 
sideration of  the  motion  of  Mr,  Morbili.,  of 
Vermont,  be  postponed,  and  that  the  Senate 
proceed  to  con^der  the  articles  of  impeach- 
After  debate, 

Mr.  SUMNER  called  for  the  yeas  and  nays 
on  bis  motion,  and  they  were  ordered;  and 


leing  taken,  resulted — fean  16,  nays  3S ;  as 
follows : 
Y  E  AS — Merara.Cameron.  Conkli  ne.CoHn  mb,  ]>rake, 


Doolittle,  Edmunds)  Feny,  ^esi 
linghnyaen,  Qrimee,  HenderBon, 


Hendricks,  Howard, 


KOT  VOTlNG-Mr.  Wade-l. 

So  the  motion  was  not  agreed  to. 

Mr.  SUMNER  moved  to  amend  the  motion 
of  Mr.  MoRKiLL,  of  Vermont,  by  striking  outthe 

Drd  ■'  Monday,"  and  inserting  "Saturday." 
Mr.  SUMNiiR  called  for  the  yeas  and  naye, 

id  they  were  ordered;  and  being  taken,  re- 
sulted—yeas 16,  naja  36;  as  follows; 

YEAS-Mesars.Cameroii,Chandler,ColB,ConkIiDi. 
„onneaB,  Drake,  Harlan,  Howard,  Moritan.  Pomeroy, 
Stewart,  Somuer,  Thayer,  WiUiams,  Wilson',  and 
Yates-IB. 

NAYS— MeSBrs.  Anthony,  Bayard.  Buckalew,  Cat- 
tell,  Cotbett,  Cragin,  Davie,  DiiQij,„Do(.littlo,  Bd- 
mundB,  Ferry,  FeSBenden,  Fowler,  Frelinghuyaen, 
Grimes.  Henderson,  Hendrioka,  Howe.  Job nBon,Mo- 
Creerv,  Morrill  of  Maine,  Morrill  of  Vermont,  Mor- 
ton Norton,  Patteraon  of  New  Hampshire,  Pattoraon 
of  Tenneseee,  KamEey,  Rose,  Saalsbury,  Sherman, 
Bpragua,  Tipton,  Trnmbnil,  Van  Winkle.  Viokers, 
and  Wiliey-36. 

NOT  VOTING-MesBTs.  Nye  and  Wadfl-2. 

So  the  amendment  was  not  agreed  to. 

Mr,  SUMNER  moved  to  amend  the  motion 
of  Mr.  Morrill,  of  Vermont,  by  striking  out 
at  tbe  end  thereof  the  following  words : 

And  each  Senator  shali  be  permitted  to  file  within 
two  days  after  tbe  vote  ahall  have  been  »o  taken  hia 
written  opinion,  to  go  on  the  record. 

Mr,  DRAKE  moved  to  amend  the  portion 
proposed  to  be  stricken  out  by  striking  out  the 
words  "within  two  days  after  the  vote  shall 
have  been  so  taken,"  and  inserting  in  lien 
thereof  the  words  "  at  the  time  of  giving  his 


on  his  amendment,  and  they  were  orderei 
and  being  taken,  resulted — yeas  12,  nays  3i 
as  follows : 

TEAS— Messrs.  Cameron,  Chandler,  Conkling, 
Conness,  Drake,  Harlan,  Howard,  Morgan,  Ramsey, 
Stewart,  Simmer,  and  Thayer-12. 

NAYS— Messrs.  Anthony,  Bayard.  Bnckalew,  Cat- 
tell,  Cote,  Corbett.  Cragin,  Davis,  Dixon.  Doolittle. 
Edmunds.  Ferry,  Fessenden,  Fowler.  Frelinghuysen, 
Grimes.  Henderson.  Hendricks.  Johnson,  McCreery, 
Mortill  of  Maine,  Morrill  of  Vermont,  Morion,  Bor- 
ton,  Patterson  of  New  Hampshire,  Patterson  of  Ten- 
neesee,  &oaB.  Saulsbury,  Sberman,  Sprague.  Tipton. 
Tmmbull,  Van  Winkle,  Viokers.  Willey,  Williams, 
Wilson,  and  Yat«s— SB. 

NOT  VOTINQ-MeBsrB.Howe,Njo.  Pomeroy,  and 
Wade— 1. 

So  the  amendment  was  not  agreed  to. 
The  question  recurring  on  the  amendment 
proposed  by  Mr.   Sumner   to  strike  out  the 
cloB!ngse~' ''" '" '"'  *'  -' 


Vero 


ion  of  Mr.  Mokeill,  of 


Mr.  SUMNER  called  for  the  yeas  and  nays, 


>y  Google 


irad  they  were  ordered ;  and  being  taken,  re- 
anlt«d— jeaa  6,  nayaW;  as  follows: 

YEAS— Messrs.  Drako.  Harlan.  Ramsey,  Stanart. 
Sumner,  andTWei— 6. 

NAYS— M«urs.Btg'ard,  Bnokalev,  Cameron,  Cat- 
tell,  Ch>.ii4lBr,  Colft  Oorbett,  Dtcris,  Dixon,  Doolittle, 
Sdmunda.  Ferry,  FeEsendea,  Fowler,  Frfllinilti^een. 
Qiiia  e«,  Hcndeison,  HondriakB,  Howard,  Howe.  John  - 
Boc.  HcOTeerr.  MDrgaD.  Mornll  nf  Maine.  Morrill 
o(  Vermont,  Mort»n.  ITortoii,  PattepBon  of  New 
Hampabire.  Fattenon  of  Icnaeeseo,  Pomeroy.  Ross. 
Saulsburi',  Sherman.  Spra^e.  Tipton.  IrumbuU. 
Van  Winkle.  Vickers,  Wfl  ley,  Willi  ama.  Wilaon.  and 
Yates— 42. 

NOT  VOTING— Messrs.  Anthony,  ConkUne,  Con- 
Dcsa,  CraBin,Nye.andWadf— 6. 

So  tlie  Bmendmeat  was  not  agreed  to. 
Mr,  MORRILL,  of  Vermont,  having  modi- 
fied his  motion,  it  was  agreed  to,  as  follows: 

Ordered,  That  when  the  Seoate  a^ljourna  to-day.  it 
sd^onru  (o  meet  on  MondKr  next,  at  eleven  o'clock 
a.  m.,  for  the  pDrpoie  of  deliberation,  under  the  rules 
of  the  Senate,  aitUoB  OD  the  trial  of  impenclimeots. 
andtaatenTaeBdayneitfbllawins.attwelveo'clock 
m..  the  Senate  ahall  proeeed  to  vote  without  debate 
on  the  several  artlelta  of  Impeaohment ;  and  each 
Senator  shall  be  permitted  to  flle  within  two  days 
after  the  vote  shall  have  been  so  taken  hie  written 
opinion,  to  be  printed  with  the  prooecdiuES. 

The  Senale  proceeded  to  consider  the  res- 
olution submitted  by  Mr.  Drake  yesterday,  to 
amend  the  twenty-third  rule  by  adding  thereto 
the  following : 

The  fifteen  minutes  herein  allowed,  shall  be  for  the 

'   !e  deliberation  on  the  final         "  ■      ■  • 


Ihefii 


Licle  of  It 


solution  was  adopted. 

The  Senate  proceeded  to  consider  the  reso- 
lution submitted  by  Mr.  SiruNBit  on  the  23th 
of  April,  to  amend  the  rules  by  inserting  the 
following  additional  rule ; 

RcLE  2a  In  fjiking  the  votes  of  the  Senate  on  the 
artieles  of  impeachment,  the  presidins  officer  shall 
call  each  Senator  by  bis  name,  and  upon  eaeb  article 
propose  the  following  question,  in  the  manner  follow- 
ing "Mr. ,  how  say  you.  ia  the  respondent, 

,  guilty  or  not  guilv,        

tide  of  imnesrhinent.!'' 

shall  rise : 
gnilty." 

Mr.  CONKLING  moved  to  amend  tie  pro- 
posed rule  by  striking  out  the  words  "as  charged 
in,"  and  inserting  the  words  "of'ahigh  crime 
or  misdemeanor  (as  the  ease  may  be)  within." 

After  debate, 

Mr.  SUMNER  modified  his  proposed  rule 
.  by  inserting  after  the  words  "  not  guilty"  the 
words  "  of  a  high  crime  or  misdemeanor." 
■  Mr.  BUCKALEW  moved  to  amend  the  pro- 
posed rule  by  striking  out  all  after  the  word 
''following"  whereith 
in  hen  thereof; 

Mr. .  how  say  you,  is  the  respondent,  An- 
drew Johnson,  President  of  the  United  Slates,  guiltj' 


Mr.  SUMNER  accepted  the  amendment  of 
Mr.  Bl'ckalew. 

Mr.  C0NNES8  moved  further  to  amend 
the  proposed  rule  by  striking  oat  all  after  the 
word  "  upon  "  in  the  fourth  line  and  inserting 
in  lieu  ihereof  the  following: 

Eaoh  of  (he  artieles  numbered  one,  two,  three. 


setting 


1  eleven  pro- 


four,  five,  eeren,  eight,  nine,  ten,  ] 

poao  the  following  question  in  them „. 

Mr.  Senator,  how  sayyou,  ia  the  reapoudent,  Andrew 
Johnaon,  President  of  the  United  Stales,  guilty  or 
not  Buil  ty  of  a  high  crime  or  misdemeuior  as  charged 
in  this  arUcle  1  And  upon  euan  of  the  aitjctea  num- 
bered four  and  six  he  shall  propoae  the  following 
question:  Mr.  Senator.  bow«ayTon,  is  the  respond- 
ent.  Andrew  Johnson,  President  of  Uie  United  States, 
guilty  or  not  guilty  of  a  high  ecime  oharffed  in  this 
nrticleT  Wbereopon  each  Senator  shall  rise  In  bis 
place  and  answer  ■"guilty"  or  "not  gnilly." 

Aj^er  debate, 

Mr.  HENDRICKS  moved  to  amend  the 
amendment  of  Mr.  Conness  by  inserting  at 
the  end  thereof  the  following: 

But  in  taking  down  the  vole  on  the  eleventh  arti- 
cle the  Queation  ahall  be  put  na  to  eaoh  clause  of  said 
article  charging  a  distinct  offense. 

After  debate, 

Mr.  CONNBSS  called  for  tbeyeasand  nays 
on  the  amendment  to  the  amendment,  and  they 
were  ordered  ;  and  being  taken,  resulted — 
yeas  22,  nays  15;  as  follows: 

TBAS-Measra.  Anthony,  Davis,  Doolittle,  Drftto. 
Edmunde,  Ferry,  Fonler.  Frelinahuysen,  Harlan, 
Henderson,  Hendrieka,  Johnson,  MoCreery,  Borton, 
Paltoraon  of  Tennessee,  Boss,  SpragUB,  Tipton, 
Trumbull,  Van  Winkle.  Viokera,  and  Willey^^ 

NAYS— Messrs.  Buokalew,  Cole.  Conneaa,  Corbett, 
Cragin,  Morton.  Pattoraon  ofNew  Hampshire,  Pom- 
eroy. Bamsey.  Stewart,  Snmner,  Thayer,  Williams, 
Wilson,  and  Yates— 15. 

HOT  VOTING— Messrs. Bayard.Camcron.Cattell, 
Chandler,  Cankling.Ilixon,Fessenden,QTimcB,  How- 
ard, Howe,  Morgan.  Morrill  of  Maine,  Morrill  of 
Vermonl.  liye.  Saulsbury.  Sherman,  and  Wade-IT. 

So  the  amendment  was  agreed  to. 

After  debate. 

The  question  recurring  on  the  amendment 
proposed  by  Mr.  Conness  as  amended, 

Mr.  JOHNSON  moved  that  the  whole  sub- 
ject lie  upon  the  table. 

Mr.  SUMNBE  called  for  the  yeas  and  nays 
on  the  motion,  and  they  were  ordered ;  and 
being  taken,  resulted — yeas  24,  nays  11  ;  aa 
follows : 

1AS-: 

uvibun.  Hendricks.  Jobubuu.iuuvrcury.i^uriuu.  jrat- 
terson  of  Tenneasee.  Baulabury,  Sprngue,  Thayer. 
Tipton,  Trumbull,  Van  Winkle,  Vickcra,  Willey,  and 
Yates— 24. 

NATS— Messrs.  Cole,  Corbett,  Cragin.  Edmunds. 
Perry.  Pomeroy.  Ramsey.  Boss.  Sumner.  Williams, 
and  Wilson— U. 

HOT  VOTING-Messrs.  Anthony,  Chandler.  Conk- 
liuB.  Dixon.  Peasenden.  Fowier.  Frelinghuysen, 
Gnmcs.  Howard,  Howe,  Morgan.  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton.  Nye.  Pattoraon  of 
NewHompsbire,  Sherman.  Stewart,  and  Wade-19. 
So  the  motion  was  agreed  to. 
On  motion  of  Mr.  YATES,  it  was 

Ordo'ed,  That  when  the  Senate  adjourn  it  be  to 
Monday  next  at  ten  o'clock  a.  m. 


MosBAT,  MayU,  1868. 
The  Chief  Justice  of  the  United  States  took 
the  chair. 
The  usual  proclamation  was  made   by  the 
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the  Senate,  sitting  for  the  trial  of  the  impeach- 

Th'e  CHIEF  JUSTICE.  As  the  Senate  meets 
this  raoraing,  under  the  order,  for  deliberation, 
the  doors  will  be  closed  unless  some  Senator 
desires  to  make  a  motion- 
Mr.  SHBHMAN.  Beforp  the  doors  are 
closed  I  nill  submit  a,  motion  that  I  believe 
will  receive  the  unanimous  consent  of  the 
Senate.  Tomorrow  will  be  a  day  on  which 
ihere  will  be  considerable  excitement.  I  move, 
therefore,  thattheSorgeantr  at- Armsbedirected 
to  place  his  assistants  through  theMiUery,  and 
to  arrest,  without  the  order  of  the  Senate,  any 
person  who  violates  the  rules  of  order  of  the 
Senate.  I  do  not  know  hut  that  is  the  rule 
now ;  but  it  had  better  he  announced  publicly 
and  openly  so  that  everybody  can  understand 
that  to-morrow  there  shall  he  no  marks  of 
approbation  or  disapprobation  when  the  vote 

Mr.  EDMUNDS.  Certainljthatistbeetand- 
ing  order  of  the  Senate  now.  I  have  no  objec- 
tion to  the  motion,  however. 

Mr.  SHERMAN.  I  think  this  will  give  it 
more  publicity. 

Mr.  SUMNER.  I  should  say  that  an  inti- 
mation made  to  the  Sergeant-atrAims  on  that 
subject  ought  to  be  sufficient. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
will  state  to  the  Senate  that  the  Sergeant-at- 
Arms  has  already  taken  the  precaution  sug' 
gested  by  the  Senator  from  Ohio. 

Mr.  SHERMAN.  Tlien  the  Sergeant-at- 
Arms  ought  to  give  notjce  in  the  morning 
papers. 

Mr.  WILLIAMS.  I  would  suggest,  too,  that 
before  the  Clerk  proceeds  to  call  the  roll  to- 
morrow morning,  as  there  may  be  very  many 
Eersons  in  the  galleries  who  are  strangers,  the 
hief  Justice  publicly  admonish  all  persons  in 
the  galleries  to  observe  order,  and  that  no 
manifestations  of  applause  or  disapprobation 
will  be  allowed  in  the  Senate  during  the  day, 
otherwise  persons  so  violating  the  rule  will  he 
arrfested. 

The  CHIEF  JUSTICE.    That  will  be  done. 

Mr.  SHERMAN.     I  withdraw  my  motion, 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  clear  the  galleries  and  close  the 

The  Senate  Chamber  was  thereupon  cleared 
and  the  doors  closed. 

The  CHIEF  JUSTICE  stated  that  in  com- 
pliance with  the  desire  of  the  Senate  he  had 
prepared  the  question  to  he  addressed  to  Sen- 
ators upon  each  article  of  impeachment,  and 
that  he  had  reduced  his  views  thereon  to 
ing;  which  he  read. 

Mr,  BUCKALEW  submitted  the  following 
motion ;  which  was  considered  by  unauimc 
consent,  and  agreed  to: 

Ordirtd,  That  tho  views  of  the  Cliief  Jastico  ,. 

entered  upon  the  JouToatof  the  iicoeaeilUaga  of  the 

Senate  for  the  trial  of  impeacbmeiiti!. 

C.  I.— 54. 


of  the  Chief 


The  following  are  the  vie^i 
Justice ; 

Senators  :  In  conformity  with  what  seemed 
to  be  the  general  wish  of  the  Senate  when  it 
adjourned  last  Thursday,^  the  Chief  Justice,  in 
tflkiiiB  the  vote  on  the  articles  of  impeachment, 
will  adopt  the  mode  sanctioned  by  the  practice 
in  the  cases  of  Chase,  Peck,  and  Humphreys. 

He  will  direct  the  Secretarv  to  read  the 
several  articles  successively,  and  after  the  read- 
ing of  each  article  will  put  the  question  of 
guilty  or  not  guilty  to  each  Senator,  rising  in 
hia  place,  in  the  form  used  in  the  case  of  Judge 

"Mr.  Senator .  How  eny  you?  Is  the  re- 
spondent, Andrew  JobnaoD,  President  of  the  Unitei 
SUtea.  euilty  or  not  grailt;  of  B  bish  miademeanor.  as 
ohmged  in  this  ottiole!" 

In  putting  the  question  on  articles  four  and 
six,  each  of  wbicn  charges  a  crime,  the  word 
"crime"'  will  be  substituted  for  the  word  "mis- 
demeanor." 

The  Chief  Justice  haa  carefully  considered 
the  suggestion  of  the  Senator  from  Indiana, 
[Mr  HEKnRicKS,]  which  appeared  to  meet  the 
approval  of  the  Senate,  that  in  taking  the  vote 
on  the  eleventh  article,  the  question  should  hs 
put  on  each  clause,  and  has  found  himself  un- 
able to  divide  the  article  as  suggested.  The 
article  charges  several  facta,  but  they  are  so 
connected  that  they  make  but  one  allegation, 
and  they  are  charged  as  constituting  one  mis- 
demeanor. 

The  first  fact  charged  is,  in  substance,  thai 
the  President  publicly  declared  in  August, 
1806,  that  the  Thirty-Ninth  Congress  was  a. 
Congress  of  only  part  of  the  States  and  not  a 
constitutional  Congress,  intending  thereby  tO' 
deny  its  constitutional  competency  to  enact 
laws  or  propose  amendments  of  the  Constitu- 
tion ;  and  this  chacve  seems  to  have  been  made 
introductory,  and  as  qualifying  that  which 
''  '  'he  President,  in  puran- 
i,  attempted  to  prevent 
of  the  tenure- of- office  act  oy  con- 
triving and  attempting  to  contrive  means  to 
prevent  Mr.  'Stanton  from  reanming  the  func- 
tions of  Secretary  of  War  af^er  the  refusal  of 
the  Senate  to  concur  in  his  suspension,  and 
also  by  contriving  and  attempting  to  contrive 
means  to  prevent  the  execution  of  the  appro- 
priation act  of  March  2,  1867,  and  also  to 
prevent  the  execution  of  the  rebel  States  gov- 
ernments act  of  the  same  date. 

The  gravamen  of  the  article  seems  to  be  that 
the  President  attempted  to  defeat  the  execu- 
tion of  the  tenure-of-office  act,  and  that  he 
did  this  in  pursuance  of  a  declaration  which 
was  intended  to  deny  the  constitutional  com- 
petency of  Congress  to  enact  laws  or  propose 
constitutional  amendments,  and  by  contriving 
means  to  prevent  Mr.  Stanton  from  resuming 
his  office  of  Secretary,  and  also  to  prevent  the 
execution  of  the  appropriation  act  and  the 
rebel  States  governments  act. 

The  single  subetaQtive  matter  charged  is  the 
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attempt  to  prevent  the  execution  of  the  tenure- 
of-oMce  act ;  and  the  other  facta  are  alleged 
either  as  introdnetoty  and  exhibiting  this  gen^ 
eral  pnrpose,  or  aa  showing  the  means  con- 
trived in  fuTtherance  of  that  attempt. 

This  single  matter,  connected  with  the  other 
matters  previously  and  suhsequentl?  alleged, 
is  charged  as  the  high  misdemeanor  of  vfhich 
the  President  is  alleged  to  have  been  guilty. 

The  general  question,  guilty  or  not  guilty  of 
a  high  misdemeanor  as  charged,  seems  fully 
to  cover  the  whole  charge,  and  ivill  be  put  as 
to  tjiis  article  as  wet!  as  to  the  others,  nsiess 
the  Senate  direct  some  mode  of  division. 

In  the  tenth  article  the  division  SI 


August,  and  Oil  other  days,  the  President,  with 
inteDt  to  set  aside  the  rightful  authority  of  Con- 
gress and  bringit  into  contempt,  delivered  cer- 
tain scandalous  harangues,  and  therein  uttered 
loud  threats  and  bitter  menaces  against  Con- 
gress and  the  laws  of  the  United  States  en- 
acted b^  Congress,  thereby  bringing  the  oEBoe 
of  President  intodisgrace,  to  the  great  scandal 
of  all  good  citizens,  and  sets  forth,  in  three 
distinct  specifications,  the  harangues,  threats, 
and  menaces  complained  of. 

In  respect  to  this  article,  if  the  Senate  sees 
fit  so  to  direct,  the  question  of  guilty  or  not 
guilty  of  the  facts  charged  may  be  taken  in 
respect  to  the  several  specifications,  and  then 
the  question  of  gniltj  or  not  guilty  of  a  high 
misdemeanor,  as  charged  in  the  article,  can 
,  also  be  taken- 

The  Chief  Justice,  however,  sees  no  objec- 
tion to  putting  the  general  question  on  this 
article  in  the  same  manner  as  on  the  others ; 
for,  whether  particular  questions  be  put  on  the 
Specifications  or  not,  the  answer  to  the  final 
questJon  must  be  determined  by  the  judgment 
of  the  Senate,  whether  or  not  the  facts  alleged 
in  the  specifications  have  been  sufficiently 
proved,  and  whether,  if  sufficiently  proved, 
Siey  amount  to  abigh  misdemeanor  within  the 
meaning  of  the  Constitution. 

On  the  whole,  therefore,  the  Chief  JustJi 
thinks  that  the  better  practice  will  be  to  pi 
the  general  question  on  each  article  without 
attempting  to  make  any  subdivision,  and  will 
pursue  this  course  if  no  objection  is  made.  He 
will,  however,  be  pleased  to  conform  to  such 
directions  as  the  Senate  may  see  fit  to  give  in 
this  respect. 

Whereupon, 

Mr,  SUMNER  submitted  the  following 
order;  which  was  considered  by  unanimous 
consent,  and  agreed  to ; 

Ordered,  Tliatthe  questions  be  pat  asproposedby 
tha  presiding  officer  of  the  Senate,  anJ  each  Son- 
alcr  shall  rise  in  his  place  and  answer  enilty"  or 
"not  ffuilty  "  only. 

On  motion  by  Mr.  SUMNER,  the  Senate 
proceeded  to  consider  the  following  resolution, 
submitted  on  the  25th  of  April  last; 

Retolved,  That  the  following  be  added  to  the  rulea 


t  shall  be  the  dnt; 

.„,  V- .-^ of  the  CouBtitutioQ.    Any 

further  judement  shall  ba  on  the  order  of  the  Senate. 

After  debate. 

The  CHIEF  JUSTICE  announced  that  the 
hour  of  eleven  o'clock  a.  m.,  fixed  by  order 
of  the  Senate  for  deliberation  and  debate,  had 
arrived,  and  that  Senators  could  now  submit 
their  views  on  the  several  articles  of  impeach- 
ment, subject  to  the  limits  to  debate  fixed  Bj 
the  twenty-third  rule. 

After  deliberation, 

On  motionof  Mr.  CAMERON,  at  ten  minutes 
before  two  o'clock  p.  m.,  the  Senate  took  a 
recess  for  twenty  minutes ;  at  the  expiratjoo 
of  which, 

After  fiirther  deliberation  and  debate. 

On  motion  by  Mr,  CONNESS,  at  five  o'clock 
and  thirty  minutes  p.  m.,  the  Senate  took  a 
recess  until  half  past  seven  o'clock  p.  m. 

The  Senate  reassembled  at  seven  o'clock 
and  thirty  minutes  p.  m.  and  resumed  delib- 
eration. 

Mr.  EDMUNDS  submitted  the  following 
motion ;  which  was  considered  by  unanimous 
consent,  and  agreed  to: 

Ordered,  That  the  SeBretary  ba  directed  to  inform 
the  House  of  Representatives  that  the  Senate,  sitting 
for  the  trial  of  the  President  of  the  United  States, 
mill  be  ready  to  receive  the  House  of  Kepresenta- 
tivee  in  the  Seoate  Chamber  on  Tuesday,  the  12th  of 
May,  at  twelve  o'clock  m. 

After  further  deliberation, 

Mr.  EDMUNDS  submitted  the  following 
motion  for  consi deration  : 

Orciir*iI.  That  the  standine  order  of  the  Senate, 
that  it  willproceedattwelve  o'clock  noon  to-morrow 
to  vote  on  the  ardcles  of  impeachment,  be  rescinded. 

After  further  deliberation, 

On  motion  of  Mr.  EDMUNDS,  it  was 

Ordtred,  That 


On  motion  of  Mr.  CAMERON,  the  Sen- 
ate, sitting  for  the  trial  of  the  impeachment) 
ai^ourned. 

Tuesday,  May  12,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair. 

The  usual  proclamation  was  made  by  the 
S  ergeant-  at-  A  rras . 

Messrs.  Managers  Bingham,  Boutwell, 
Logan,  and  Stevens  appeared  at  the  Man- 
agers' table. 

Messrs.  Stanbery,  Bvarts,  and  Gtoesbeck, 
of  counsel  for  the  respondent,  appeared  in  their 

The  Secretary  proceeded  to  read  the  Journal 


Mr.  EDMUNDS.  As  time  is  rapidly  flying, 
I  move  that  the  furthet  reading  of  the  Journal 
he  dispensed  with. 
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_  The  CHIEF  JUSTICE.  Itwillbe  so  ordered 
if  there  be  no  objection. 

Me.  DAVIS,  I  object.  I  want  the  Joumal 
read. 

The  SeeretaiT  resumed  and  concluded  &e 
reading  of  the  Journal. 

Mr.  EDMUNDS.  I  move  to  take  up  the 
order  that  I  offered  yesterdar. 

The  CHIEF  JUSTICE.  The  order  offered 
by  the  Senator  from  Vermont  is  the  first  busi- 
neaa  for  consideration.  The  Secretary  will 
read  the  order. 

The  order  was  read,  as  follows : 

Ordired,  That  the  standing  order  ot  the  38nate, 
that  it  will  woceed  attwelve  o'clock  noon  la-morrow 
to  rote  on  the  articlea  of  impeachment,  be  rescinded. 

Mr.  CHANDLER.    Mr.  President 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan.     No  debate  ia  in  order. 

Mr.  CHANDLER.  Idesireto  make  a  state- 
ment, with  the  unanimous  consent  of  the  Sen- 
ate, in  regard  to  my  colleague.  He  is  very 
sick— - 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan  can  make  his  statement  by  unani- 
mous consent.     The  Chair  hears  no  objection. 

Mr.  CHANDLER.  MjcoUeague  [Mr.  How- 
ard] was  taken  suddenly  ill,  and  was  delirious 
jesterday  all  day,  and  is  very  sick,  indeed,  this 
morning.  He  desires  to  be  here.  He  told  me 
that  he  would  be  here,  even  if  it  imperiled  his 
life  ;  butboth  his  ^ihysicians  protested  against 
hie  coming,  and  said  it  wonla  imperil  his  life. 
With  that  statement  I  desire  to  move  that  the 
Senate,  sitting  as  a  court,  adjourn  until  Satur- 
day at  twelve  o'clock. 

Mr.  EDMUNDS.    Let  my  order  be  passed 

Mr.  CHANDLER.  Let  the  order  of  the 
Senator  from  Vermont  be  acted  upon,  and  after 
it  is  agreed  to  I  desire  to  make  the  motion  I 
have  indicated. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  order  offered  by  the  Senator  from  Vermont, 

The  order  was  agreed  to. 

Mr.  CHANDLER.  I  nowmake  themotion 
that  the  Senate,  sitting  as  a  court,  adjourn  until 
Saturday  at  twelve  o'clock, 

Mr.  HENDRICKS.  I  move  to  amend  by 
Baying  "  to-morrow  at  twelve  o'clock." 

Mr.  CHANDLER.  There  is  no  probability, 
his  physicians  inform  me,  that  my  colleague 
will  be  able  to  be  out  to-morrow.  He  had  & 
very  high  fever  and  was  delirious  alt  day  yes- 
terday and  last  night.  I  think  Saturday  the 
earliest  time  possible,  although  he  says  he  will 
he  here  to-day  if  the  Senate  insist  on  taking 
the  vote  ;  but  it  certainly  will  be  at  the  peril 
of  his  life. 

Mr.  FESSENDEN.  I  wishto  inquire  whether 
rescinding  the  order  as  to  taking  the  vote  and 
the  postponement  until  Saturday  will  leave  the 
order  with  reference  to  filing  opinions  to  go 
over,  and  whether  the  time  there  fised  will 
apply  to  the  final  vote  or  whether  it  will  apply 
from  to-day? 


Mr.  JOHNSON  and  Mr.  DRAKE.  Tho 
final  vote. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
understands  that  that  order  applies  to  the  final 

Mr.  CONNESS.    And  two  days  thereafter. 

Mr.  HENDRICKS.     Mr.  President 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  Indiana  move  his  amendment? 

Mr.  HENDRICKS.  Yes,  sir.  I  change  my 
motioato  say  "onThursday,attweIveo' clock," 
To  postpone  it  until  Saturday  is  a  matter  of 
great  personal  inconvenience  to  me  and  pos- 
sibly other  Senators.  If  we  can  possibly  get  a 
vote  as  early  as  Thursday  it  will  be  a  great 
convenience.  If  the  Senator  from  Michigan 
is  not  well  enoagh  to  be  here  on  Thursday  of 
course  there  will  be  no  objection  to  a  further 
postponement. 

Mr.  CHANDLER.    Mr,  President 

The  CHIEF  JUSTICE.    No  debate  ia  in 

Mr.'  CHANDLER.    Wonld  Friday  snit? 
Several  Sbwators,    No,  no. 
The  CHIEF  JUSTICE.    The  Senator  from 
Indiana  moves  to  substitute  Thursday  for  Sat- 

The  amendment  was  rejected. 

Mr.  TIPTON.  I  move  now  to  amend  by 
saying  Friday. 

The  CHIEF  JUSTICE.  The  Senator  from 
Nebraska  moves  to  amend  by  enbstituliuc 
Friday  for  Saturday, 

The  amendment  was  rejected, 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  motion  of  the  Senator  from  Michi- 
gan, to  adjourn  until  Saturday  at  twelve  o'clock. 

Mr.  BtJCKALEW.,  I  sugKest  that  we  make 
some  order  informing  the  House  of  Repro- 

Mr.  CONNESS,  and  others.  That  can  be 
done  afterward. 

Mr.BUCKALEW.  Then  the  qneationou^ 
to  be  put  in  this  form,  that  when  we  adjourn 
to-day  we  adjourn  to  meet  at  that  time  instead 
of  being  an  absolute  adjournment. 

The  CHIEF  JUSTICE.  Does  the  Senator 
from  Michigan  accept  that  modification,  that 
when  the  Senate,  sitting  as  a  court,  adjourns 
to-day  it  adjourn  to  meet  on  Saturday  at 
twelve  o'clock? 

Mr.  CHANDLER.    Certainly. 

The  CHIEF  JUSTICE.  Then  the^juestion 
is  on  that  motion. 

'The  motion  was  agreed  to, 

Mr,  EDMUNDS.  I  move  that  the  Secre- 
tary be  directed  to  inform  the  House  of  Eep- 
resentadves  that  the  Senate  will  proceed  fur- 
ther upon  this  trial  on  Saturday  at  twelve 
o'clock.  [After  a  pause.]  On  reflection  and 
consultation  with  the  Chief  Justice,  I  think  it 
better  to  withdraw  the  motion  I  made,  inas- 
much as  the  illness  of  Mr.  Howard  is  so  un- 
certain ;  we  can  notify  the  House  at  that  time 
if  it  shall  be  necessary  that  they  attend. 
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Mr.  DRAKE.  Mr.  President,  I  move  that 
the  Senate,  sitting  upon  the  trial  of  tlie  im- 
peachment, do  now  adjoncn. 

The  CHIEF  JUSTICE.  The  Senate,  sitting 
as  a  court  of  impeachment,  stands  adjonrned 
until  Saturday  at  twelve  o'clock. 

Saturday,  jtfay  16,  1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair  at  twelve  o'clock  m. 

The  usual  proclamation  was  made  b;  the 
Seigeant-at-Arms. 

Messrs,  Managers  Bingham,  Boutweu., 
Wilson,  Butler,  Logas,  Williams,  and 
Stevens  appeared  at  the  Manager's  table, 

Messrs.  Stanbery,  Nelson,  Evarts,and  Groes- 
beck,  of  counsel  for  the  respondent,  appeared 
in  their  seata. 

.  The  Secretary  read  the  Journalof  last  Tues- 
day's proceedings  of  the  Senate,  sitting  for  the 
trial  of  the  impeachment. 

Mr.  EDMUNDS.  Mr.  President,  1  offer  the 
following  resolution  to  notify  the  House  of 
Bepresentatives. 

The  CHIEF  JUSTICE.    The  order  will  be 

The  Chief  Clerk  read  as  follows : 

Ordered.  Tkat  the  Seoretarj-  be  directed  to  inform 
the  House  of  EepresantaliTos  that  the  Senate,  sitting 
for  the  trial  of  the  President  upon  articles  of  im- 
peachment, is  now  reiidy  toreoeive  them  in  the  Sen- 
ate Chamber. 

The  order  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Secretary  will 
notify  the  House  of  Representatives. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate  proceed  to  the  consideration 
of  the  order  that  I  submitted  the  other  day  as 
to  reading  the  articles. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  which  the  Senator  from  Oregon 
proposes  to  take  up. 

The  Executive  Clerk  read  as  follows; 

Orhred,  That  the  Chief  Jnatioe.  in  direotinB  the 
Secretary  to  read  the  several  articlea  of  irapoach> 
ment,  shall  direct  him  to  read  the  eleventh  ortiole 
first,  and  the  question  shall  then  bo  taken  on  that 
article  and  thereafter  the  other  ten  successively  as 

Mr  JOHNSON.    That  is  not  debatable,  I 

"S^e'cHIEF  JUSTICE.  It  is  not  debitable 
Mr  JOHNSON.     But  I  n^e  to  inquire  the 
reason  for  changing  the  order  of  the  articles  ? 
Mr  OONNESS.     I  object  to  debate 
The  CHIEF  JUSTICE.     Debate  is  not  in 

Ml   EDMUNDS.      Sickness  is  the  reason 
Mr    HENDRICKS    and    Mr    JOHNbON 

called  lor  the  yeas  and  nays,  and  thpy  were 

ordered 
The   CHIEF   JUSTICE.      The  Secretary 

will  read  the  order  again. 
The  Chief  Clerk  read  the  proposed  order, 
TheCHIEFJUSTICE.    The  question  is  on 


taking  up  the   order  for  consideration,  upon 
which  the  yeas  and  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and  nays, 
resulted-— yeas  34,  nays  19;  as  follows; 

YEAS— MoEsre.  Anthony,  Cameron,  Cattell,  Chand- 
ler, Cole,  Conliling,  ConDcss,  Corbett,  Crasin,  Drake, 
Edmnnde.  Ferry.  Frelinghiwsen,  Harlan,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Morton.  Hye.  Fattereon  of  New  Hampsbiie, 
Pomeroy.Ramaey. Sherman, Sprseue. Stewart,  Sum- 
ner, Thayer,  Tipton,  Wade,  Wilfiama,  Wilson,  and 
Yates-M. 

NAYS— Messrs  Bayard,  Bnckalew.  Davis,  Dixon, 
DoolittlB.Feasenden,  Fowler^Hcndersoii.  Hendricks, 
Johneon,  McOreery,  Horton,  Patterson  of  Tennessee, 
Ross.  Sanlsbnry,  Trumbnll,  Van  Winkle,  Viokcrs, 
and  Wiliey-I9, 
NOT  VOTING— Mr.  GMmes-1. 

So  the  order  was  taken  up  for  consideration. 

The  CHIEF  JUSTICE.  The  question  now 
is  on  the  adoption  of  the  order  proposed  by 
the  Senator  from  Oregon. 

Mr.  FESSENDEN.  I  ask  for-the  yeas  and 
nays  on  the  adoption  of  that  order. 

The  yeas  and  nays  were  ordered. 

The  Sergeant- at- Arms  announced  the  pres- 
ence of  the  House  of  Representatives  at  the 
bar,  and  the  members  of  the  House  of  Repre- 
sentatives, as  in  Committee  of  the  Whole,  pre- 
ceded by  Mr.  E.  B.  Washburne,  chairman 
of  that  committee,  and  accompanied  by  the 
Speaker  and  Clerk,  appeared  and  were  con- 
ducted to  the  seats  provided  for  them. 

Mr.  MORTON.  I  desire  to  have  the  ques- 
tion stated. 

TheCHIEFJUSTICE.  The  Secretary  will 
read  the  order. 

The  Chief  Clerk  read  the  order  submitted 
by  Mr.  Williams. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  34,  nays  19 ;  as  follows ; 

YBAg-McssfB.  Anthony,  Cameron.  Caltell.  Chand- 
ler.Cole,  ConklinB.  Conneaa,  Corbett,  Cragin,  Dralie, 
Edmunds,  Perry,  Erelinghuysen,  Harian,  Howard. 
Howe.  Morgan,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Morton,  Nyo.  Patterson  of  New  Hampshire, 
Pomeroy,  Ramsey,  Bhorman,  Bnrague,  Stewart,  Sum- 
Thayer,  Tipton,  Wade,  Wilfianis,  Wilson,  and 

__.B-M. 

NAYS— Messrs.  Bayard,  Buoialew,  Davis,  Dison. 
DoolittlB.PesEcndan. Fowler,  HcnderEon.HEndiicks, 
Johnson,  MoOreery,  Norton,  Patterson  of  Tennessee, 
Ross.  Sanlsbnry,  Trumbnll,  Van  Winkle, Vickers.  and 
Willey-19, 

NOT  VOTING-Mr.  Grimes-I. 

So  the  order  was  agreed  to. 

Mr.  HOWARD.  Mr.  President,  If  it  be  in 
order,  I  desire  to  place  on  the  files  of  the  Sen- 
ate my  opinion. 

The  CHIEF  JUSTICE.    It  is  in  order. 

Mr.  HOWARD.  I  will  then  send  it  to  the 
Secretary  to  be  filed.  I  have  not  had  an  op- 
portunity to  do  so  until  this  time  in  conse- 
quence of  my  ill  health. 

Mr.  EDMUNDS.  Mr.  President,  I  move 
that  the  Senate  now  proceed  to  vote  upon  the 
articles  according  to  the  orderof  the  Senate 
just  adopted. 

Mr.  FESSENDEN.  Before  that  motion  ia 
made,  I  wish  to  make  a  motion  that  the  voting 
be  postponed  for  half  an  hour,  and  I  will  state 
the  reason  why  I  make  it  as  the  Senator  from 
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Michigan  [Mr.  Chakdlbb]  'stated  the  other 
day.  I  aavr  Mr.  Gkiubs  last  evenin?,  and  he 
told  me  that  he  should  certainly  be  here  this 
morning.    It  was  his  intention 

Mr.  J  OHNSON.  Will  the  honorable  mem- 
ber permit  me  to  interrupt  him  for  a  moment? 
Htj  18  here, 

Mr.  FE8SENDEN.     I  thought  he  was  not. 

Mr.  JOHNSON.  I  have  sent  for  him.  He 
IB  down  stairs.  He  will  be  in  the  Chamber  in 
a  moment.     Here  he  is. 

Mr.  Grimes  entered  the  Senate  Chamber. 

Mr:  FESSBNDBN.    I  withdraw  the  motion. 

The  CHIEF  JUSTICE.  The  question  is 
on  the  motion  submitted  b;  the  Senator  from 
Vermont. 

Mr,  DAVIS.  We  do  not  know  what  the 
motion  is. 

The  CHIEF  JUSTICE.  The  Senator  from 
Vermont  will  pleaiae  to  put  hia  motion  in  writ- 

*"^r.  DAVIS,  (after  a  pause.)  Mr.  Chief 
Justice,  we  understand  the  motion  made  by  the 
Senator  from  Vermont,  and  there  is  no  neces- 
sity for  having  it  reduced  to  writing. 

Mr.  EDMUNDS.  I  have  reduced  it  to 
writing,  and  send  it  to  the  Chair. 

The  CHIEF  JUSTICE.  The  motion  will 
be  read. 

The  Chief  Clerk  read  as  follows: 


The  order  was  agreed  to. 

The  CHIEF  JUSTICE.  By  direction  of 
the  Senate  the  Chief  Justice  admonishes  the 
citizens  and  strangers  in  the  galleries  that 
absolute  silence  and  perfect  order  are  required. 
It  will  be  matter  of  unfeigned  regret  if  any 
violation  of  the  order  of  the  Senate  should 
necessitate  the  execution  of  its  furtiier  order, 
that  the  persons  guilty  of  disturbance  be  im- 
mediately arrested. 

Senators,  in  conformity  with  the  order  of  the 
Senate,  the  Chair  will  now  proceed  to  take  the 
vote  on  the  eleventh  article,  as  directed  by  the 
rule.  The  Secretary  will  read  the  eleventh 
article. 

The  Chief  Clerk  read  as  follows  r 


high  duties  of  bis  cifflce. 

in  and  laws  of 

V<n  tho  IStn  aay  m  aukus^,  a.  i/.  tarn,  ul 
Kshington.andtliaDiatriotofColambiEi, 
-peuh,  deolare  and  amrm,  m  mbBtanot 


. , Jie  contrary,  wu  a  Connea^ 

jlj  port  of  the  Statos,  tbnaby  deuyiuf,  sad  in- 
tending to  deny,  that  the  le^slation  of  aaid  CaneTeB! 
.-J i.,:_j — J  npoo  him,  the  said  Andrew 


Johnson,  exeaptui  ai . 

BaDio.aDdalso  tberobv  denyin&uidintendiDt:  to  deny, 
the  power  of  the  aiia  TUrty^lnCh  ConsreBB  to  nro- 
poaa  amendments  to  the  ConatitHtion  of  the  Umted 


flflatwards,  to  wit,  on  the   2Ut  day  of  lebrnary, 
A.D.186B,attheoityofWB8hiDKton,intheDistti<itof 


regulatine  the  tennre  of  eertMn  eivil  offioee,"  pasewl 
MsToh  3. 1867.  bf  nnlawAilI;  deristna  and  eontri'- 
in^  and  attemptang  toderiBe  uidaonUiTei  means 
wtaieh  he  Bbonld  prevent  Sdwin  M.  Stanton  fn 


means  by 

, ton  from 

jithwith  renunins  the  fluHtianB  of  the  office  of  Beo- 
'etary  for  the  Denartment  of  Var,  notwithatandini 
I — r. — I  -i.t-ti — .-■. jj,  the  eutpensio-i 


B  refusal  of  the! 


lenartmi 
leSenati 


yin  M.  Stanton  fron 
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iieoBtion  of  an  act  entitled  "An  aet  mak- 
priationa  for  the  Boppoit  of  the  Army  for 
yeur  ending  June  SO,  1868,  and  fbr  other 
puTiiuBue,''  approTed  Hantb  2,  186T:  and,  also,  to 
prevent  the  ezeenUon  of  an  act  entitled,  "An  aotto 
provide  for  the  more  effieient  go  vernment  of  tha  rebel 
States."  paeaed  Mareh  Sd,  K6T,  whereby  the  said 
Andrew  Johnson,  Preeident  of  tha  United  States, 
did  then,  to  wit,  on  the  Slat  day  of  February,  A.  D. 
1388.  at  the  city  of  Washington,  commit  and  WM 
Builtyof  a  high  crime  and  misdemeanor  iu  offioc. 

The  CHIEF  JUSTICE.    Call  the  roll. 

The  Chief  Clerk  called  the  name  of  Mr. 
Akthont. 

Mr,  ANTHONY  rose  in  his  place. 

The  CHIEF  JUSTICE.  Mr.  Senator  Ah- 
THOKY,  how  say  vou?  Is  the  respondent,  An- 
drew Johnson,  President  of  the  United  States, 
guilty  or  not  guilty  of  a  high  misdemeanor,  as 
charged  in  this  article? 

Mr,  ANTHONY.    Guilty. 

[This  form  was  continued  in  regard  to  each 
Senator  as  the  roll  was  called  alphabetically, 
each  risingin  his  place  as  his  name  was  called 
and  answering  '^Guilty"  or  "Not  guilty," 
When  the  name  of  Mr.  Grimes  was  called,  ho 
being  very  feeble,  the  Chief  Justice  said  he 
might  rem^n  seated;  he,  however,  with  the 
assistance  of  friends  rose  and  answered.  The 
Chief  Justice  also  suggested  to  Mr.  Howard 
that  he  might  answer  in  his  seat,  but  he  pre- 
ferred to  rise.] 

The  call  of  the  roll  was  completed  with  the 
following  result: 

The  Senators  who  voted  "Guilty"  are 
Messrs.  Anthoby,  Caubrok,  Cattbll,  Chahd- 
LER,  Cole,  Copklisg,  Conbbss,  Corbbtt, 
CaioiB,  Dbaib,  Edmusbs,  Ferkt,  Prelisg- 
HUTSBK,  Harlas,  Howard,  Howb,  Moroan, 
Morrill  of  Maine,  MoRRiLLof  Vermont,  Mob- 
TOK,  Nye,  Patterson  of  New  Hampshire, 
PoUEBoT,  Ramsey,  Sher«a>i,  Spragub,  Stew- 
art, Sumner,  Thater,  Tipton,  Wadb,  Wil- 
LEY,  Williams,  Wilson,  and  Yates — 35. 

Toe  Senators  who  voted  "Not  Guilty"  are 
Messrs,  Bayarb,  Buckalew,  Davis,  Dixoh, 
DooLiTTLB,  FessesueSj  Fowlbr,  Qrimes, 
Henderson,  Hendricks,  Johnson,  McCbeb-' 
RY,  Norton,  PATfERSON  of  Tennessee,  Ross, 
SiULSBURT,    Trumbull,   Van   Winkle,    ana 

The  CHIEF  JUSTICE.  The  Secretary  will 
now  read  the  6rst  article. 

Mr.  WILLIAMS,  Mr.  Chief  Jn3tioe,Imove 
thatthe  Senate  take  arecessforfifteen  minutes. 

The  motion  was  not  agreed  to. 
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The  CHIEF  JUSTICE,  (to  the  Chief  Clerk.) 
Bead  the  first  article. 

Mr,  WILLIAMS.^  Mr.  Ereaideiit,_  I  move 
that  the  Senate,  sitting  as  a  coart  of  impeach- 
ment, adjourn  until  the  26th  day  of  this  month 
at  twelve  o'clock. 

The  CHIEF  JUSTICE.  The  Senator  from 
Oregon  moTes  that  the  Senate  sitting  as  a  court 
of  impeachment  adjourn,  until  what  day? 

Mr.  WILLIAMS.  Tueaday,  the  26th  instant, 
at  twelve  o'clock. 

Mr.  JOHNSON.    Mr.  Chief  Justice 

The  CHIEF  JUSTICE.    No  debate  is  in 

Mr.'  JOHNSON.  I  only  ask  if  it  is  in'ocder 
to  ai^onrn  the  Senate  when  it  is  pronouncing 
judgment?  It  haa  already  decided  upon  one 
of  me  articles. 

The  CHIEF  JUSTICE.  The  precedents 
seem  to  he,  except  in  one  ca^e,  and  that  is  the 
case  of  Humphreys,  that  the  announcement 
he  not  made  by  the  presiding  officer  until  after 
the  vote  has  been  taken  on  all  the  articles. 
The  Chair  will,  however^  take  the  direction  of 
the  Senate.  If  they  desire  the  announcement 
of  the  vote  which  has  been  taken  to  be  now 
made  he  wi]l  make  it- 
Mr.  SHERMAN.  That  announcement  had 
better  be  made.  The  yeas  and  najs  should  be 
read  over  first,  however. 

Mr.  JOHNSON.  There  may  be  some  mis- 
take in  the  count. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  list,  if  there  ha  no  objection. 

Mr.  DRAKE.  I  rise  to  a  question  of  order, 
that  a  motion  to  adjourn  is  pending,  and  that 
that  motion  takea  precedence  of  all  other 
things. 

Mr.  HENDRICKS.  I  saggest,  sir,  as  a 
modification  well  known  of  that  rule,  that  a 
motion  to  adjourn  cannotbemade  pending  the 
taking  of  a  vote.  The  vote  is  not  completed 
until  it  is  announced.  It  is  not  in  orderpend- 
ing  the  call  of  the  roll,  and  that  is  not  com- 
pleted uutil  the  result  ia  announced. 

The  CHIEF  JUSTICE.  The  Chair  stated 
that  if  such  was  the  desire  of  the  Senate  the 
vote  would  be  announced,  and  no  objection 
was  heard  to  that  course. 

Mr.  DOOLITTLB.  On  the  question  of 
,  order,  I  submit  that  a  motion  to  adjourn  to 
some  other  day  ia  not  a  privileged  motion. 

Mr.  JOHNSON.  I  move,  Mr.  Chief  Jus- 
tice, that  the  vote  be  announced.  That  is  in 
order,  certa,inly. 

The  CHIEF  JUSTICE.  If  there  be  no 
objectian,  the  vote  on  the  eleventh  article  will 
be  announced. 

The  Chief  Clerk  read  the  list  of  those 
voting  "Guilty"  and  "Not  guilty,"  respect- 
ively, as  follows ; 


of  Vermont,  Morton.  NjB.  Patterson  of  New  Ha.u.i.- 
gbire,  Pomeroy,  Eamsey,  Sheiman.  Sprocae,  Stew- 


art, Sumner.  Thujfcr.  Tipton,  Wade,  Willsy,  Wil- 
liame.  Wilson,  and  Tates— 35. 

NOT  GUILTY-Mc5ars.Bajard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Fesaenden,  Fowler,  Grimes,  Hen- 
derson, Hendricks,  JolinBon,  McCreery.  Norton. 
Patterson  of  Tenceasee.  Rosa,  Saulsbmr,  Trumbull, 
Van  WmklB,aDdViokBr8-19. 

The  CHIEF  JUSTICE.  Upon  this  article 
thirty-five  Senators  vote  "Guilty,"  and  nine- 
teen Senators  vot«  "Not  guilty.''  Two  thirds 
not  having  pronounced  guilty,  the  President 
is,  therefore,  acquitted  upon  this  article. 

Mr.  CAMBEON.  Now,  Mr.  President,  I 
renew  the  motion  that  the  Senate  adjourn  until 
Tuesday,  the  26th  instant. 

The  CHIEF  JUSTICE.    That  is  the  pend- 

ilr.  HENDRICKS.  I  ask  what  is  the 
motion  ? 

The  CHIEF  JUSTICE.  The  motion  isihat 
the  Senate,  sitting  as  a  court  of  impeachment, 
adjourn  to  meet  at  twelve  o'clock  on  Tuesday, 
the  26th  instant. 

Mr.  HENDRICKS.  Then,  Mr.  President, 
I  submit,  as  a  question  of  order,  that  the  Sen- 
ate is  now  executing  an  order  already  made, 
which  is  in  the  nature  and  has  the  effect  of 
the  previous  question,  and  therefore  a  motion 
to  adjourn  otherwise  than  simply  to  adjourn 
at  once  is  not  in  order. 

The  CHIEF  JUSTICE.  Amotion  that  when 
the  Senate  adjourns  it  adjourn  to  meet  at  a  cer- 
tain day  could  not  now  be  entertained,  be- 
cause the  Senate  is  in  process  of  executing  an 
order.  A  motion  to  aojoum  to  a  certain  day 
seems  to  the  Chair  to  come  under  the  same 
rule.  He  will,  therefore,  decide  the  motion 
not  to  be  in  order. 

Mr.  C0NNES3.  Mr.  President,  from  that 
decision  of  the  Chair  I  appeal, 

The  CHIEF  JUSTICE.  The  Chief  Juatioa 
decides  that  a  motion  to  adjourn  to  a  day  cer- 
tain 13  within  the  principle  of  a  motion  that 
when  the  Senate  adjourns  it  adjourn  to  meet 
upon  a  certain  day,  and  that  this  motion  is  not 
in  order  pending  the  execution  of  the  order 
already  made  hr  the  Senate.  That  the  Senate 
may  understand  the  ground  of  the  decision  he 
will  direct  the  Clerk  to  read  the  order  under 
which  the  Senate  is  now  acting.  . 

The  Chief  Clerk  read  as  follows : 


Mr.  CONKLINQ.  I  rise  for  information 
from  the  Chair.  Is  the  order  just  read  by  the 
Secretary  the  order  adopted  this  morning  on 
the  motion  of  the  Senator  from  Vermont,  [Mr. 
Edmunds  ?] 

The  CHIEF  JUSTICE.  It  is.  From  the 
ruling  of  the  Chief  Justieean  appeal  is  taken  to 
the  Senate.  Senators,  you  who  agree  to  sustain 
the  ruling  of  the  Chair  will  say  ay,  those  of  the 
contrary  opinion  wH!  say  no 

Mr.  CONNESS.  Upon  tiiat  question  I  call 
for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being 
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YE  AS— Messrs.  An  thon  y.  Bay  ard,  Baokalew.Conk- 
Iiog,DaFis,Dixon,  Doolittle,  Ferry,  FeaSBndeD.Fow- 
lor.  Grimes.  Henderson,  Hendricke,  Johason,  Uc- 
Croory,  Morgan,  Norfoo,  Patterson  of  Tennessee. 
SaulBburv,  SEerman.  TrnmbuU,  Van  Winkle,  Vick- 
otB.and  Willsy— 21. 

KAYS-Messrs.  Cameron,  Catlell,  Chandler,  Cole, 
Connesa,  Corbetl,  Cragin,  Drake.  Bdmnnds,  Freling- 
hnysen,  Uatlan.  Howard,  Howe,  Morrill  of  Maine, 
MorrilJ  of  Vermont,  Morton,  Mye.  Patterson  of  New 
Hamcakire,  Pomeros,  Ramaey,  Roas,  Sprague.  Stew- 
art. Sumner,  Thayer.  Tipton,  Wade,  Wimams.  Wil- 
son, and  Yates— a). 

The  CeiEP  JUSTICE.  The  deckioD  of 
the  Chair  ia  not  sastaitied:  and  the  motioa  of 
the  Senator  from  Oregon  ib  in  oriler. 

Mr.  HENDERSON.  The  motion,  I  believe, 
ia  to  adjoarn  the  court  until  the  25th  instant. 
I  move  to  strike  out  the  dateand  insert  "Wed- 
nesday, the  1st  day  of  July  next." 

The  OillBF  JUSTICE.     The  question  is 
on  the  amendment  of  the  Senator  from  Mis- 
Mr'.  TRUMBULL  called  for  the  yeas  and 
nays,  and  they  were  ordered. 

The  CHIEF  JUSTICE.  Senators,  you  who 
agree  that  "  Tuesday,  the  26tii  instant,"  shall 
be  stricken  out,  and  the  word#"  Wednesday, 
the  1st  of  July,"  be  inserted,  will,  as  four 
names  are  called,  answer  yea ;  those  of  the 
contrary  opinion  nay. 

The  yeas  and  nays  being  taken,  resulted — 
yeas  20,  nays  84 ;.  as  follows : 

YEAS— Mesars.  Bayard,  Buotalew.  Davis,  Diion, 
Doolittle,  Feasenden,  Fowler,  Grimea,  Uenderson, 
Hendrieka,  Johnaan,  MeCreery,  Norton,  Patterson 
of  Tennessee,  Eos^Saiilabnry.  Trumbull,  Van  Win- 
kle, Viokera,  andWilley-a). 

B  A  YS— Mesaia.  ADlhanr,Oameion,  Catt«ll,Chand- 
ler.  Cole,  Caakliiig.CoimeBB,Cofl>e(t,Cru«in,  Drake, 
Edmunds,  Ferry.  l^inshDiBen,  Harian,  Howard, 
Howe,  Morgan.  Horhll  of  Maine.  Morrill  of  Ver- 
mont, Morton,  Hye.  Patterson  of  New  Uampahiro. 
Pomeroy.Uamaey.Shcrman.gDraitue,  Stewart.  Sum- 
ner, Thayer,  Tipton,  Wade,  WUIiama,  Wiiaon,  and 
Yates— 34. 

So  the  amendment  was  rejected; 
,      TheCHIBP JUSTICE.  Thequestionreenrs 
ot^the  motion  submitted  by  the  Senator  from 
Oregon,  that  the  Senate,  sitting  as  a  court  of 
impeachment,  ai^oum  until  Tuesday,  the  26th 

Mr.  'McCREERY.  Is  an  amendment  in 
order? 

The  CSIEF  JUSTICE.     It  is. 

Mr.  McCREEEY.  Imoyetoamendby  pro- 
Tiding  that  when  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourns  to-day,  it  adjourn 
without  day. 

The  CIIIEF  JUSTICE.  The  Senator  from 
Kentucky  moves  to  strike  out  the  words  "Tues' 
day,  the  2£ith  instant,"  and  insert  "without 

Mr.  McCREEEY.  I  call  for  tiie  yeas  and 
nays  on  that  amendment. 

The  yeas  and  nays  were  ordered ;  and  being 
taken,  resulted— yeas  6,  nays  47 ;  as  follows : 


NAYS— Measra.  Anthony.  BuokalBw.Cameroo,  Oat- 
tell,  Chandler.  Cole,  Conkline.  Connesa.  Corbett,  Cra- 
_._    r,__.__    *! 1_   Tj T, ^^       Fowlor, 


Frelingbuysen.Hnrla: 
ard,  Howe.    Johnaon 


30P,.ji«iiurn 
..  Morriil  0 


o.Trum- 


Ramsey,    Boss,     Saulabury,    I 
oprague,  ctewart,  Sumner,  Th^er.  Tipton,  irum- 
bull.  Van  Winkle,  Waite.  Wiliey.  Williania.  WUaoa, 
andYateB-47, 
NOT  VOTING-Mr.  Grimes-l, 

So  the  amendment  w£ia  rejected. 
BUCKALEW, 
ke  out  the  date 

*'^he*CHIBP  JUSTICE.  The  question  is  on 
the  amendment  of  the  Senator  from  Pennsyl- 

The  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  question  re- 
curs on  the  motion  of  the  Senator  from  Oregon. 

Mr.  HENDRICKS.  On  that  I  ask  for  the 
yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  CHIEF  JUSTICE.  The  question  is  on 
the  motion  of  the  Senator  from  Oregon  for  an 
adjoarnment  of  the  Senate  sitting  as  a  court 
of  impeachment  until  Tuesday,  the  26th  in- 

Mr.  CONKLING.  What  is  the  motion;  that 
when  the  Senate  adjourns  to-day  itadjourn  to 
that  time,  or  thatitnow  adjourn  until  that  time? 

The  CHIEF  JUSTICE.  That  the  Sen- 
ate, sitting  as  a  court  of  impeachment,  do  now 
alburn  until  Tuesday,  the  26th  instant. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  82,  nays  21 ;  as  follows : 

YEAS— Mesara.  Anthony,  Cameron.  Cttttell,  Chand- 
ler. Cole,  Conneas,  Corbett.  Cragin.Drakc,  Edmunds, 
Frelinghuysen,  Harlan,  Howard.  Howe.  Morrill  of 
Maine,  Morrill  of  Vermont,  Mortjin,  Nye,  PattorBon 
of  New  Bomp^iie,  Pomeroy,  Ramsey,  Roaa,  Spragae, 
Stewart.  Bunmer.  Tbayn;  Tipton,  Van  Winkle.Wade, 
WillianiB,  Wilson,  and  Yates— 32. 

HAYS-MBMn-Baj— '  t,.._,._,._  . 
'   Dixon,Daolittle,. 


uokalew,  Conkling.  Dbt 


NiJrt™,  Pi 


Truml 


[endrioks.    Johnson.    MeCreery,  Morgan, 
of  Tenneasee,  Saulabury.  Sherman, 
■  Willcy-21. 


!.  Vioker! 


NOT  VOTING-lUr.  Qrimi 
The  CHIEF  JUSTICE.  On  this  question 
the  yeas  ate  32  and  the  nays  are  21.  So  the 
Senate,  sitting  as  a  coart  -of  impeachment, 
stands  adjourned  until  Tuesday,  the  26th  in- 
stant, at  twelve  o'clock. 

TtTBSDAT,  Ma;/  26, 1868. 

The  Chief  Justice  of  the  United  States  took 
the  chair  at  twelve  o'clock  m. 

The  usual  proclamation  was  made  by  the 
Sergeant'at-Arms. 

Messrs.  Stanbery,  Evarts,  and  Nelson,  of 
counsel  for  the  respondent,  appeared  in  their 

Mr.    WILLIAMS.      I   offer    the   following 

"^The  CHIEF  JUSTICE.  TheSecretary  will 
read  the  order. 
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The  Chief  Clert  read  as  follow 
Semhed,  Ibat  the  rcaolution  here 


Mr.  SUMNER.     Mr.  President 

Mr.  JOHNSON.     Is  that  debatable? 

The  CHIEF  JUSTICE.  It  ia  not  debat- 
able. 

Mr,  SUMNER.  I  do  not  wish  to  debate ; 
but  I  wotld  like  to  have  it  amendeii  so  that  it 
may  operate  from  this  day.  For  instance, 
leave  to  file  opinions  goes  on  for  two  days  from 
the  vote. 

The  CHIEF  JUSTICE,  The  Senator  from 
Massachusetts  can  move  an  amendment,  hut 
it  is  not  debatable.  The  question  is  on  the 
adoption  of  the  resolution. 

Mr.  SUMNER.  I  should  like  to  have  it 
read  again,  for  I  may  have  misunderstood  it. 

The  Chief  Clerk  read  as  follows : 
Eesolved,  That  the  resolution  heretofore  adoptefl 
as  to  tEte  order  of  rfladine  and  voting  upon  the  arti- 
dee  of  imneachmeut  be  rSECinded. 

Mr.  SUMNER.  That  is  a  different  order 
from  what  I  supposed. 

Mr.  JOHNSON.  Mr.  Chief  Justice,  I  do 
not  rise  to  debate  it,  but  merely  to  ask  the 
mover  what  will  be  the  effect  of  the  adoption 
of  that  order? 

The  CHIEF  JUSTICE.  Explanation  im- 
plies debate.     It  is  not  in  order. 

_  Mr.  TRUMBULL. 

like  to  hear  the  resol 
rescinded. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  order  heretofore  adopted  by  the  Senate. 

Mr.  POMBROY.  I  think  the  proceedings 
of  the  last  day  should  be  read  first ;  then  we 
shall  know  what  the  order  is  that  is  to  be  re- 
scinded, and  we  can  proceed  to  vote  intelli- 
gently.    J  move  that  we  have  the  proceedings 

The  CHIEF  JUSTICE.  TheChief  Justice 
thinks  the  first  business  in  order  is  to  notify 
the  House  of  Representatives  that  the  Senate 
is  ready  to  receive  them  at  its  bar.  After  that 
has  been  done  the  course  has  been  to  read  the 
Journal  of  the  proceedings,  and  then  the  regu- 
lar business  of  ihe_ Senate  will  be  in' order.  No 
objection  having  been  made  to  entertaining  the 
'order  proposed  by  theSenatorfrom  Oregon,  the 
Chief  Justice  submitted  it  to  Ihe  Senate. 

Mr.  JOHNSON.    I  object. 

Mr.  EDMUNDS.  I  move  that  the  House 
of  Representatives  be  notified  that  the  Senate 
is  ready  to  receive  them. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  The  Sergeant-at- 
Arms  will  notify  the  House  of  Representatives. 

The  Sergeant- at- Arms  presently  appeared 
at  the  bar  and  announced  the  Managers  of  im- 
peachment on  the  part  of  Ihe  House  of  Repre- 
sentatives. 

The  CHIEF  JUSTICE.  The  Managers  will 
take  Iheir  seats  within  the  bar. 


The  Managers  took  the  seats  provided  foi 
them. 

The  members  of  the  House  of  Representa- 
tives, as  in  Committee  of  the  Whole,  preceded 
by  Mr.  B.  B.  WisimnRNB,  chairman  of  that 
committee,  and  accompanied  by  the  Speakei 
and  Clerk,  next  appeared  and  were  conduoted 
to  the  seats  provided  for  them. 

TheCaiEFJUSTICB.  The  Secretary  will 
read   the  Journal  of  the  last  day's  proceed- 

The  Chief  Clerk  read  the  Journal  of  the 
proceedings  of  the  Senate,  sitting  for  the  trial 
of  the  impeachment,  of  Saturday,  the  16th  in- 

Mr.  JOHNSON.  Mr.  Chief  Justice,  there 
is  an  omission,  I  think,  in  the  Journal,  It  is 
not  stated  that  Mr.  Stanbery,  who  is  one  of 
the  counsel  for  the  President,  was  present  on 
the  occasion  of  the  proceedings  just  read.  I 
move  that  the  omission  be  auppUed.     We  know 

The  CHIEF  JUSTICE.  That  statement  is 
made  in  the  Journal  as  it  stands.  There  was 
an  omission  in  the  reading.  The  Secretary 
will  now  read  the  order  submitted  by  the  Sen- 
ator from  Oregon. 

The  Chief  Clerk  read  Mr.  Wiluams's  reso- 
Intioh,  as  follows: 

Seioloed.  That  the  reaolntioo  heretofore  adopted 
as  to  the  order  of  reading  and  voting  upon  the  arti- 
cles of  impeachment  be  rescinded. 

Mr.  BUCKALEW.  Mr.  President,  if  it  re- 
quires unanimous  consent  to  change  the  rule 
in  the  manner  proposed,  I  oWect. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
is  under  the  impression  that  it  changes  the 
rule,  and  he  will  state  the  case  to  the  Senate, 
in  order  that  the  Senate  may  correct  him  if  he 
is  wrong.  The  twenty-second  rule  of  the  Sen- 
ate provides  that — 

"  On  tho  final  question,  wtether  tlie  impeachment 
is  sustained,  tho  yeaa  and  naya  shall  bo  taken  on 
each  article  of  impoacbment  separately." 

That  necessarily  implies  that  they  be  taken 
in  their  order  unless  it  is  otherwise  prescribed 
by  the  Senate.  Subsequently  the  framing  of 
a  quesljon  to  be  addressed  to  the  Senators  was 
left  to  the  Chief  Justice,  and  he  staled  the 
views  which  seemed  to  him  proper  to  be  ob- 
served. In  the  course  of  that  statement  he 
said  that  "  be  will  direct  the  Secretary  to  read 
the  articles  successively,  and  after  the  reading 
of  each  article  will  put  the  question  of  guilty 
or  not  guilty  to  each  Senator,  rising  in  his 

elace,  in  the  form  used  in  the  case  of  Judge 
hase,''  and  then  stated  the  form. 
After  the  si 


10 1  guiity,  only." 

That  was  the  order  under  which  the  Senate 
las  acting  until  on  the  16th  of  May  the  Sen- 
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&te  adopted  the  following  order  moved  by 
the  Senator  from  Oregon,  [Mr,  Williams:] 

"Ordered,  That  thsChiof  JuBtice, indirectingthe 
Secrefary  to  read  lis  several  artielea  uf  iinpe»_ch- 


artlole,  and  tb 


Q  that 


This  order  changing  the  rale  wns  in  order  on 
the  16th  of  May,  having  been  moved  some  days 
before.  Subsequently,  after  the  House  had 
been  notified  that  the  Senate  was  ready  to  re- 
ceive them,  the  Senator  from  Vermont  [Mr. 
Bdmusds]  moved — 

"That  the  Senate  do  now  prooeed  to  vote  upon  ,tbe 
adopted." 

The  Senate  proceeded  to  vote  upon  the 
eleventh  article,  and  after  that  adjourned  until 
to-day.  The  present  motion  is  to  change  the 
wholo  of  these  orders,  for  changing  only  the 
order  of  the  16fch  will  not  reach  the  effect  in- 
tended. It  must  change,  also,  the  order  adopted 
on  the  motion  of  the  Senator  from  Massachu- 
setts, [Mr.  SuMKER.]  and  also,  as  the  Chief 
Justice  conceives,  the  rule.  He  is  of  opinion, 
therefore,  that  a,  single  objection  will  take  it 
over  this  day,  but  will  submit  the  question 
directly  to  the  Senate  without  undertaking  to 
decide  it,  ae  it  is  a  matter  which  relates  espe- 
cially to  the  present  order  of  business.  [Putting 
the  question.]  Senators,  you  who  are  of  the 
opinion  that  the  motion  of  the  Senator  from 
Cfregon  is  now  in  order  will  say  ay;  those  of 
the  contrary  opinion  no.  The  noes  appear  to 
have  it. 

Mr.  DRAKE  called  for  a  division. 
Mr.  HENDERSON  called  for  the  yeas  and 
nays,  and  they  were  ordered;  and  being  taken, 
resulted— yeas  29,  nays 25  ;  as  follows; 

YEAS-Mesara.  Cameron,  Cattell.  Chandler,  Cole, 
Conkling,  Oonness.  Craain,  Drake.  Frelinghnyaen, 
Harlan,  Howard,  Hoive.  MorgRn,  MoriUl  otMiilne, 
Morton,  Nye.  Pomeroy,  Ramsey,  Boas,  Sherman, 
gpraeue,  Stewart.  Snmner,  Tbaver,  Tipton,  Wade, 
■Williams,  Wilson.  andTalfla-29. 

NAYS— Measra  Anthony,  Bayard,  Buekalew,  Cor- 
bett,  Davis,  Diion,  Doolittle.  Edmunds.  Ferry,  Fes- 
swiden.  Fowler,  Qrliues,  Henderson,  Hendrieka,  John- 
son, MoCreery,  Morrill  of  Vermont.  Norton.  Patter- 
eon  of  Nbw  Haumshire,  Pattetaon  of  Tenneasoe. 
Saulsbnry,  Trnmbnll,  Van  Winkle,  Viokers,  and 
Willey-IS. 

The  CHIBI'  JUSTICE.  The  Senate  de- 
cides that  the  resolution  of  the  Senator  from 
Oregon  is  now  in  order.  The  Secretary  will 
read  the  resolution. 

The  Chief  Clerk  read  as  follows  : 
Rtaolved,  That  the  resolution  heretofore  adopted 
aa  to  tho  order  of  reading  and  voting  upon  the  articles 

Mr.  CONKLING.  I  dffet  the  following  as 
a  substitute  for  the  pending  order. 

The  CHIEF  JUSTICE.  The  Secretary  will 
read  the  amendment  of  the  Senator  from  New 
York. 

The  Chief  Clerk  read  as  follows : 
Strike  out  all  after  the  word  "Eesolved,"  and 


That  the  Si 


g  for  the  trial  of  Andrew 


Mr.  TRUMBULL  called  for  the  yeas  and 
nays  on  the  amendment,  and  they  were  ordered ; 
and  being  taken  resulted — yeas  20,  nays  28 ; 


Onmee.  Hendenon,  Eendiieks,  Johnaon.  M<i(>eerr. 
Morgan,  Morrill  of  Venuout,  Morton,  aoiUm,  Pat- 
terson of  Xew  HampshiTe,  Fattenon  of  TenneBseii, 
Saulabiu^  Tmnibull,  Van  Winkle,  Viokerti,   and 


Anthony, Cameron.  Cattell. Chand- 
ler, Conneas.  Corbett,CragintPrate.  Edmunda,  Fre- 
linghuTeen.Harlan.Howard,  Howe.  Morrill  of  Ml ' 
Nye,  Pomeroy,  Ramsey,  Rosa,  Bherman.  8ppa,._. 
Stewart.  Sumner.  Tboyer,  Tipton,  Wade.  WUliams, 
Wilson,  and  Yates— £8.  . 

So  the  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  question  recurs 
on  the  resolution  proposed  by  the  Senator  from 
Oregon. 

Mr.  WILLIAMS.  I  suggest  an  amendment 
to  the  phraseology  of  that  resolution  so  as  to 
refer  to  the  rules  as  well  as  the  resolution 
heretofore  adopted. 

The  CHIEF  JUSTICE.  The  Senator  will 
reach  his  object  by  saying  "  The  several  orders 
heretofore  adopted." 

Mr.  WILLIAMS.  Verywell;  letthat phrase- 
ology be  adopted. 

The  CHIEF  JUSTICE.  The  Secretary  wiU 
read  the  resolution,  as  modified. 

The  Chief  Clerk  read  as  follows: 
iJesoioe^Tliattliesi 
olea  of  impeaebment  be  rescinded. 

Mr.  TRUMBULL.  ^  Mr.  President,  I  wish 
to  inquire  whether  it  is  in  order  to  rescind  an 
order  partly  executed.  What  would  be  the 
effect  of  it?  It  seems  to  me  not  to  be  in  order 
to  rescind  an  order  which  has  been  partly  exe- 

''"The  CHIEF  JUSTICE.  If  the  Senator 
from  Illinois  makes  that  question  of  order,  the 
Chief  Justice  will  submit  it  to  the  Senate. 

Mr.  TRUMBULL.  I  make  that  question, 
that  you  cannot  rescind  an  order  that  is  partly 
CKCCuted.  We  have  voted  under  tiat  order. 
It  might  be  rescinded  as  to  what  remains  nn- 
executed ;  but  the  effect  of  rescinding  an  order 
would  be  a  reconsideration. 

Mr.  CONNESS.  Mr.  President,  I  object  to 
discussion  of  this  subject. 

The  CHIEF  JUSTICE.    No  debate  ia  in 

Mr.  CONNESS.  I  supposed  the  Senate  had 
already   decided  that  this,  resolation  was  in 

Mr!  DOOLITTLE.  Mr.  Chief  Justice, 
whatever  might  have  been  the  ruling  on  the 
order  as  it  stood 

The  CHIEF  JUSTICE.    No  debate  is  in 

Mr!  DOOLITTLE.  This  proposition  I  object 
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to  as  out  of  order.  Oh  its  face  it  proposes  to 
change  the  rules  of  the  Senate. 

Mr.  THAYER.    I  call  the  Senator  to  order. 

The  CHIEF  JUSTICE.  The  Senator  can- 
not debate  the  qaestion. 

Mr.  DOOLITTLE.  I  object  to  the  proposi- 
tion as  out  of  order. 

Mr.  CONKLXNG.  That  has  been  done 
already. 

The  CHIEF  JUSTICE.  Thathasbeen  done. 

Mr.  DOOLITTLE,  If  the  Chief  Justice 
will  allow  me  to  say,  not  in  its  present  form. 

Mr.  SPRAGUB.     The  Senator  is  out  of 

Mr.'  pOOLITTLB.  I  object  that  this  reso- 
lution is  out  of  order. 

The  CHIEF  JUSTICE.  The  Senator  is  out 
of  order.  , 

Mr.  DOOLITTLE.     I  object  to  the  resolu- 

The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  [Mr.  1'humbull]  obiecta  that  the  order 
woposed  by  the  Senator  from  Oregon  [Mr. 
Williams]  ia  not  in  order,  because  it  rescinds 
an  order  which  is  already  in  process  of  execn- 

Mr.  TRUMBULL.  Which  has  been  already 
partly  executed. 

The  CHIEF  JUSTICE.  And  that  question 
the  Chief  Justice  will  submit  to  the  Senate  as 
a  qnestion  of  order. 

Mr.  EDMUNDS.  Mr.  President,  I  moTe 
that  the  Senate  withdraw  for  consultation  on 
this  question. 

Several  Sbjtators.    No,  no. 

The  CHIEF  JUSTICE.  The  Senator  from 
Vermont  moves  that  the  Senate  do  now  with- 
draw for  cousuitatioh. 

The  motion  was  not  agreed  to. 

Mr.  MORRILL,  of  Maine.  Will  the  Chair 
entertain  a  motion  at  this  time? 

The  CHIEF  JUSTICE.  The  objection  of  the 
Senator  from  Illinois  is  not  yet  disposed  of. 

Mr.  TRUMBULL.  Mr.  President,  I  desire 
to  put  it  upon  two  grounds:  one  that  it  ia. 
partly  executed 

Mr.  CONNESS.    I  object. 

Mr.  TRUMBULL.  I  take  it  that  it  ia  in 
order  to  state  ray  question  of  order. 

The  CHIEF  JUSTICE.  The  Senator  can 
Btate  his  question  of  order. 
■  Mr.  TRUMBULL.  My  objection  is  two- 
fold ;  first,  that  it  is  out  of  order  to  undertake 
to  rescind  an  order  partly  executed;  and  sec- 
ondly, that  it  is  a  violation  of  the  rule  which 
requires  one  day's  notice  to  change  a  rule,  and 
it  expressly  now  proposes  to  change  a  rule. 

The  CHIEF  JUSTICE.     Senators,  you  who 


will  say  ay;  those  of  the  contrary  opinion,  no. 
[Putting  the  question.]     The  noea  appear  to 

Mr.  TRUMBULL.     I  ask  for  the  yeas  and 
nays. 
The  yeas  and  nays  were  ordered. 


The  CHIEF  JUSTICE.  The  Senator  from 
Illinois  makes  the  point  of  order  that  the  res- 
olution moved  by  the  Senator  from  Oregon  is 
not  now  in  order  for  consideration,  because  it 
relates  to  an  order  partly  executed,  and  be- 
cause— will  the  Senator  oblige  the  Chair  by 
stating  his  other  reason  ? 

Mr.  CONNESS.  I  object  to  two  points  of 
order  at  a  time.     One  will  be  sufBcient. 

The  CHIEF  JUSTICE.  Will  the  Senator 
from  Illinois  be  kind  enough  to  state  his  other 

Mr.  TRUMBULL.  My  other  reason  is  that, 
as  now  amended,  the  resolution  proposes  to 
change  a  standing  rule  of  the  Senate,  which 
cannot  he  done  without  a  day's  notice. 

The  CHIEF  JUSTICE.     Senators.youwho 
are  of  opinion  that  the  ^oint  of  order  should   . 
be  sustained  as  stated  will  answer  yea  ;  those 
of  the  contrary  opinion  nay, 

The  Chief  Clerk  proceeded  to  call  the  roll, 
and  having  concluded  the  call- 


Mr.  COKKUNG,  {who  had  voted  yea.) 
Mr.  President,  I  rise  to  a  question  of  order,  if 
that  be  the  proper  form.     1  think  I  voted  my- 


self under  a  misapprehension,  and  1  understand 
other  Senators  have  done  so.  Will  the  Chief 
Justice  be  kind  enough  to  restate  the  question 
in  the  form  in  which  it  was  put  ?  I  understand 
from  other  Senators  that  the  question  pro- 
pounded was  in  this  form:  those  in  favor  of 
sustaining  the  point  of  order  will  vote  yea.  I 
had  supposed  that  the  qaestion  was  as  put  be- 
fore; those  deeming  the  proposition  in  order 
will  say  yea;  and  I  voted  affirmatively,  mean- 
ing to  vote  against  the  point  raised  by  the  Sen- 
ator from  Illinois,  but  I  am  told  that  the  effect 
of  the  record  is  to  make  me  vote  in  favor  of 
the  point  of  order.  I  want  to  know  what  tho 
form  of  the  question  was,  if  the  Chair  will  be 
bind  enough  to  state  it. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
stated  the  question  in  the  form  supposed  by  the 
Senator  from  New  York,  that  those  who  voted 
to  sustain  the  point  of  order  made  by  the  Sen- 
ator from  Illinois  would  say  yea;  those  of  the 
contrary  opinion  nay.  If  there.be  a  misun- 
derstanding  the   question  will  be  again  sub- 


— yeas  24,   naja 


misapprehension. 
The  result  waf 
30  i  as  follows : 

TEAS— Measrs.  Anthony,Barard,Euekalew,  Davis, 
Dixon, Di>olittle.Ediimnds,Ferr}'.Fe33enden,towler, 
Grimea,  Hendoraon,  HendiiokB,  Johnson,  MoCraery, 
Morgan,  Morrill  of  Vermont,  Norton,  Patterson  of 
Tonneasee,  Saulsbnry.  Trumbull,  Van  Winkle,  Viok- 
era.  and  Will  ay— 24. 

NAYS— Mssara.  Oometon,  Cattell.  Chandler,  Cole. 
Conkline,  ConnoBs  Corbatt,  Cragin  Drake,  Eraling- 
hursen,  Harlan,  Howard,  Howe,  Morrill  of  Mnine, 
Morton,  Nyo,  Pattaraon  of  Haw  Ilampshim,  Pom- 
eroy.  Ramsey,  Rabs,  Sherman,  SpraKue,  Stewart, 
Sninner,  Ths/er,  Tipton,  Wade,  Williams,  Wilson, 
and  Yfttea— 30. 

So  the  point  of  order  was  not  sastaiued. 
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Mr.  MOREILL.  of  Maine.  Mr.  President, 
I  rise  to  inquire  whether  the  Chair  will  enter- 
tdn  u  motion  at  the  present  time? 

The  CHIEF  JUSTICE.  Anj  motion  to 
amend  this  resolution.  The  question  now  is 
on  the  resolution  offered  by  the  Senator  from 
Oregon.  Any  motion  to  amend  that  reaolu- 
tion  is  in  order,  or  a  motion  to  postpone  it  is 

^r,  MOERILL,  of  Maine.  I  more  that  the 
Senate  sitting  to  try  the  impeachment  of 
Andrew  Johnson,  President  of  the  United 
States,  do  now  adjourn  to  the  28d  day  of  June 
next  at  twelve  o'clock,  and  on  that  question  I 
demand  the  yeas  and  nays. 

The  CHIEF  JUSTICE.    The  Chief  Jnatico 


has  heretofore 
■in  order,  but  he 
ate.     He  will 


lied  that  that 
SOB  not  suatwned  by  the  Sen- 
bm'    h  '         h  ther 


Senate  do  n 


4l 


y  of 


CONNE  S     M     P  e  to 

inquire  of  the  g  m     e  by 

the  Senate  upon  a  given  pomt  does  not  stand 
as  the  rule  of  the  Senate  until  the  Senate  re- 
verses it? 

The  CHIEF  JUSTICE.  Undoubtedly,  but 
the  Chief  Justice  cannot'  undertake  to  say 
how  soon  the  Senate  ma^  reverse  its  rulings. 
Senators,  jou  who  are  of  opinion  that  the  mo- 
tion of  the  Senator  from  Maine,  that  thp  Sen- 
ate do  now  adjoam  until  the  2'ii  day  of  June., 
is  in  order,  will  say  ay ;  those  of  the  contrary 
opinion,  no.  [Putting  the  question.]  The 
ayes  appear  to  Have  it, 

Mr.  HENDERSON  called  for  the  yeas  and 
says,  and  tJiey  were  ordered  {  and  being  taken, 
resulted — yeas  35,  nays  18;  as  follows: 

YEAS— Messrs.  An  tliony,  Cameron,  Cattail,  Ohand- 
ler.Cate.Conkling.  Conneaa.  Oorbett,  Craein.  Dr^a, 
Edmunds.  Feiiy,  Freliiicrliwaan,  Uarlau.  Howard, 

Hve,  tattcraon  of  Hew  ilampahire,  Pomerov,  Ram- 
MK  KoB3,  Stierman,  SpraEUe.  Stewart,  Sumner, 
xGyer,  Tipton,  Wade,  Wifley,  WiUiama,  Wilson, 
and  TatEB— 35. 

MAYS— Messrs.  B ward.  Bnokalew,  Davis.  Diion, 
DoolitUo,  Fesscnden,  Fowler,  Henderson,  Hendrieks. 
Johnson.  MoCreery,  Morgan,  Norton,  ^ttereon  of 
Tenneaseo,  Sanlsbnr;.  Irumball.  Van  Winkle,  and 
■Vlckers-I8« 

NOT  VOTING-Mr.  Grimea-L 

So  the  Senate  decided  the  motion  to  be  in 

Mr.'  MORRILL,  of  Maine.  I  now  renew 
my  motion  that  the  Senate,  sitting  for  the  trial 
of  the  impeachment  of  Andrew  Johnson,  Pres- 
ident of  the  United  States,  adjourn  to  Tuesday, 
the  23d  day  of  June,  at  twelve  o'clock, 

Mr.  FERRY  called  for  the  yeas  and  nays, 
and  they  were  ordered. 

Mr.  ROSS.  Mr.  President,  I  moveto  amend 
the  motion  by  striking  out  "the  23d  day  of 
June"  and  inserting  "the  Ist  day  of  Sep- 
tember," and  on  that  amendment  I  ask  for 
the  yeas  and  nays. 


Horton.  Rosa,  Saulsbuir,  TrumhuU.  Van  Winkle, 

"NAYS-^Meam.  Anthony,  Bnokalew,  Cameron, 
Cattell,  Chandler.  Cole.  Conkline,  Conneas,  Corbett, 
Cragin.  Drake,  EdmundB,  ITerry,  PrelinghuyBen, 
Grimee.Harlaa.Hendrioks.IIuward,  Huwe.Morgim, 
Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  NyB. 
Patterson  of  Mew  Hampshire.  Fattereou  of  Tennes- 
see, Fomeroy,  Ramsey,  Sherman,  Sprs^ue,  Stewart, 
Snmner,  Thayer,  Tipton,  Wade,  Willey,  Williims, 
Wilson,  and  Yates^9. 

So  the  amendment  was  rejected. 

The  CHIEF  JUSTICE.  The  questJon  re- 
curs on  the  motion  of  the  Senator  from  Maine, 
that  the  Senate  sittiog  as  a  court  of  impeach- 
ment do  now  adjoarn  until  Tuesday,  the  23d 
day  of  June,  and  upon  that  question  the  yeas 
and  nays  have  been  ordered. 

The  question  being  taken  by  yeas  and  nays, 
resulted — yeas  27,  nays  27 ;  as  follows ; 

YEAS— Measra.  Anthony.Cameron,  Catlell.  Chand- 
ler, Conxiesa,  Corbett.  Crii«m,  Drake.  Harlan,  Howard. 
Howe,  Morrill  of  Mwne,  Nye,  Pomeroy,  Ramsey, 
Roas,  Sbermau,  Spraeue.  Stewart.  Sumner,  Thayer, 
Tipton,  Wado,  WiUey,  WiUiams.  Wilson,  and 
Yates-i27. 

HAYf-Messra.Barard.Buckalew.Cole  Conkling, 
DaTig,I)ixoii,Dgolifue,Eamnnds,  Ferry,  Feeaen  den, 
Fow%  Vi^nvhnrBOi,  Qrimes,  Henderson,  Hend- 
ricks, JohnsonTHoOngy,  Morgan,  Morrill  of  Ver- 
mont, Morion  JiCortoii,  Patterson  of  Mow  Hampabire, 
Patteraon  of  Tennessee,  Saulsbury,  Tmmbuf],  Van 
Winkle,  and  Vickets-Sl. 

The  CHIEF  JUSTICE.  Upon  this  question 
the  _yeaB  are  27  and  the  nays  are  27  ;  so  the 
motion  is  not  agreed  to. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate  proceed  to  vote  upon  the  second 
article  of  impeachment. 

The  CHIEF  JUSTICE.  The  Senator  from 
Oregon  moves  that  the  Senate  do  nowproceed 
to  vote  upon  the  second  article. 

Mr.  WILLIAMS.  1  withdraw  the  motiott 
that  I  have  Just  made  until  the  other  order  is 
adopted.  1  was  under  the  misapprehensioa 
that  it  had  been  adopted. 

Xhe  CHIEF  JUSTICE.  The  (question  re- 
curs on  the  resolution  already  submitted  by  tha 
Senator  from  Oregon,  which  the  Clerk  will 
again  read. 

The  Chief  Clerk  read  as  follows: 

Reiolvfd.  That  the  several  orders  heretofore 
adopted  as  to  Ihe  order  r^  readini  nnd  voting  upon 
the  second  arUule  of  impeaehment  be  rescinded. 
The  resolution  was  agreed  to. 
Mr.  WILLIAMS.  Mr.  President,  I  now 
move  that  the  Senate  proceed  to  vote  upon  the 
second  article  of  Irapeachmeut. 

The  CHIEF  JUSTICE.     The  Senalorfrom 
Oregon  moves  that  the  Senate  now  proceed  to 
vote  upon  the  second  article  of  impeachment- 
Mr.  TRUMBULL.     Is  that  in  order,  I  rise 
to  inquire  ? 

The  CHIEF  JUSTICE.  There  being  now 
no  order  relating  to  the  order  in  which  the 
articles  shall  be  taken,  the  Chief  Justice  thinks 
it  is  in  order.    Senators,  yon  who  agree  to  tfao 
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motion  proposed  bj  the  Senator  from  Oregon, 
that  the  Senate  do  now  proceed  to  vote  upon 
the  second  article  of  impeachment,  will  sa;  ay ; 
thoBftof  the  contrary  opinion  no.  [Putting  Uie 
qnestion.]  The  ayes  appear  to  have  it.  The 
ayes  hare  it,  and  the  motion  is  agi^ed  to. 

The  Chief  Justice  will  again  admonish 
strangers  and  citizens  in.  the  galleries  of  the 
necessity  of  obaervine  perfect  order  and  pro- 
found ailence.  The  Clerk  will  now  read  the 
second  article  of  impeachment. 

The  Chief  Clerk  read  as  follows: 


Columbia, 


d  Am 


-indful  of  the  liiRb  d 


of  h 

iolatiou  of  tl 


Constitution  of  the  United  Statee,  and ._ 

the  pro  vision  3  of  an  act  entitled  "An  act  cegulatine 
the  tenare  of  certain  oiTil  offices."  passed  March  2, 
1S67,  without  the  adiice  and  consent  of  the  Sen- 
ate of  the  United  Statea,  aaid  Senate  then  and 
there  beine  in  seseion,  and  irithout  authority  of  law, 
didj  with  mtent  to  violate  the  ConsUtution  of  the 
Vm  ted  States,  and  the  set  aforesaid,  issue  and  dehver 
to  one  Lorenao  Thomas  a  letter  of  authority  in  aub- 
Etanoe  as  foUoivE,  that  is  to  say: 

EXEODTIVB  HaNSION, 

WiaHiNGTON.  D.  C.  Fehniarv  aaS68, 

SiB :  The  Hon.  Edwin  M.  Stanton  having  been  this 
day  removed  from  offioe  as  Secretary  fortne  Depart- 
ment of  War,  jon  aro  herebyauthomed  and  empow- 
ered to  act  as  Seoretaiy  of  War  nd  inicrtBi,  and  will 
immediately  enter  upon  the  discharge  of  the  duties 
pertaininff  to  that  Omce. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you 
all  the  [eoordB,  books,  papers,  and  other  publio  prop- 
Bity  now  In  bis  custody  and  cbajve. 

Bospeotfiaiy  yours,         ANDREW  JOHNSON. 
In  Brevet  Major  General  LobekzoThouiSi  A/JJiaanl 

Geaertxl  Vmted  States  Arms,  Waslmglm,  D.  0. 
Then  and  there  being  no  vacancy  in  said  office  of 
Secretary  for  the  Department  of  War,  whereby  said 


The  name  of  each  Senator  was  called  in 
alphabetical  order  by  the  Chief  Clerk  j  and  as 
he  rose  in  his  place  the  Chief  JnsUce  pro- 
pounded the  following  question: 

Mr.  Senator ,  now  say  you,  is  the  re- 
spondent, Andrew  Johnson,  President  of^the 
United  States,  guilty  or  not  ^ilty  of  a  high 
misdemeanor  aa  charged  in  this  article  of  im- 
peachment? 

The  call  of  the  roll  having  been  concluded, 

The  Senators  who  voted  "Guilty"  are: 
Messrs.  Anteoity,  Camebon,  Cattell,  Cband- 
LBR,  Cole,  Conkling,  Consbss,  Cobbett, 
Cragin,  Drake,  Edmunds,  Fbrbt,  Freling- 

EUTSBB,    HaRLAS,    HoWABD,   HoWB,  MoBGAJf, 

MoRKiw.  of  Maine,  Morrill  of  Vermont, 
MoRTos,  Nye,  Patterson  of  New  Hampshire, 
PoMBEOT,  Ramsey,  Sherman,  Spbaoue,  Stew- 
art, Sumner,  TaiTER,  Tiftos,Wade,Willey, 
Williams,  Wilson,  and  Yates — 35. 

The  Senators  who  voted  "Notgnilty"  ace: 
Messrs.  BiYiBD,  Buckalbw,  Davis,   Dixok, 

DOOLITTLK,     FESSBSDEIf,     FoWLBR,     GbIMES, 

TT  . ^  Hendricks,  Johnson,  McCbek- 

(,  Fattebson  of  Tennessee,  Rosa, 


,  Trumbull,  Van  Winkle,    and 

The  CHIEF  JUSTICE.  Thirty-  five  Sena- 
tors have  pronounced  the  respondent,  Andrew 
Johnson,  President  of  the  United  States, 
guilty;  nineteen  have  pronounced  him  not 
guilty.  Two  thirds  not  having  pronounced  him 
guilty,  he  stands  acquitted  upon  this  article. 

Mr.  WILLIAMS.  Mr.  President,  I  move 
that  the  Senate  now  proceed  to  vote  upon  the 
third  article. 

The  motion  was  agreed  to. 

The  CHIEF  JUSTICE.  TheSecretarjwill 
read  the  third  article. 

The  Chief  Clerk  read  the  third  article  of 
impeachment,  as  follows; 

Article  III. 

That  said  Andrew  Johnson,  Freddent  of  theUni-. 
ted  States,  on  the  Slstda;  of  Tebruary,  in  the  yeai 
of  OUT  Lord,  1S6S,  at  Wa^ngton.  In  tbe  District  of 
Coljimbia,  did  commit  and  was  nulty  of  a  high  mis- 
deiOeanor  in  affiee,  in  this,  Huft,  withoat  anthority 
of  law,  while  the  Benate  of  the  United  States  was 
then  aiid  therein  sesuan.ha  did  appoint  one  Lorenzo 
Thomas  to  be  Beeretary  ibr  the  Separtment  of  War 
ad  iattrim,  without  tbe  advise  ttda  eonient  of  the 
Senate^and  with  Intent  to  violate  the  Oonstitntjon 
of  the  tTiiited  States,  no  vacaney  having  happened 
in  stdd  offloeofSeoretaTyfai't^e  Department  of  War 
during  the  recess  of  the  Senate,  and  no  vacancy 
eiisting  in  said  offioe  at  the  time,  and  which  said 
appoiutment^o  made  by  said  Andrew  Johnson,  of 
said  Lorenzo  Thomas,  is  in  substance  as  follows,  that 

EsEOQTivK  Mansion. 
Washington,  D.  C,  Febrvan/  21. 1868. 
6ib:  The  Hon. Edwin  M.Btantonhaving  been  this 
day  removed  from  offioe  as  Secretary  for  theDepart- 
mentof  War,  you  arehBrebyauthorjeed  and  empow- 
ered to  act  as  Seorolaty  of  War  ad  infeKui,  and  will 


Mr.  St 


M  that  ot 


3r  upon  the  discharge  of  I'he  dut 


all  the  records,  books,  p 


m  instructed  to  transfer  to  yoa 
--pers,nndotherpublioprop- 

"  ANDREW  JOHNSON. 


To  B 

The  roll  was  called  as  before,  and  as  each 
Senator  rose  in  his  place  the  Chief  Justice 
propounded  this  question  .- 

Mr.  Senator ,  how  say  you,  is  the  re- 
spondent, Andrew  Johnson,  President  of  the 
United  Statea,  guilty  or  not  guilty  of  a  high 
misdemeanor,  as  charged  in  this  article  ? 

The  result  was  as  follows : 

Those  who  voted  "Guilty"  are;  Messrs. 
Anthony,  Cameron,'  Cattell,  Cbandlbb,' 
Cole,  Conkling,  Connebs,  Corbett,  Cbagin, 
Drake,  Edmunds,  Ferry,  FRELiKOHUTaBN, 
Harlan,  Howard,  Howe,  Morgan,  Morrill 
of  Maine,  MoRBiLLof  Vermont,  Morton,  Nte, 
Patterson  of  New  Hampshire,  Pomerot, 
Rahsby,  Shebmlan,  Spraoue,  Stewart,  Strit- 
NEB,  Thayer,  Tipton,  Wade,  Willey,  Wil- 
liams, Wilson,  and  Yates— 35. 

Those  who  voted  "Not  guilty"  are;  Messrs. 
Bayabd,  Buokalbw,  Davis,  Dixon,-'  Doout-' 
TLB,  Fbssenden,'  Fowlbr,  Grimes^  Hen- 
derson, Hendricks,  Johnson,  McCbbery, 
NoBTON,  Patteeson  of  Tennessee,  Roas. 
Saulsbuby,  Tbumbull,  Van  Winkle,  ana 
ViCKEBS— 19. 
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The  CHIEF  JUSTICE.  Thirty-five  Sena- 
tors have  pcononnceil  Andrew  Johnson,  Presi- 
dent of  the  United  States,  gniity,  as  ehar^^d  in 
this  article ;  nineteen  have  pronounced  him  not 
guilty.  Two  thirds  not  having  pronounced  him 
gaiitj,  the  President  of  the  United  States  stands 
acquitted  upon  this  article. 

Mr.  WILLIAMS.  Mr.  Preaidentj  I  move 
that  the  Senate,  sitting  as  a  court  of  impeach- 

Mr'.  BUCKALBW.     I  oak  for  the  jeaa  and 
nays  on  that  motion. 
The  yeas  and  naya  were  ordered  and  taken. 
The  roll  was  called   and  the  result  was  as 
E 
E  v-M  m  Ch 


i 


Fea 


The  CHIEF  JUSTICE.  Before  announcmg 
the  vote  the  Chief  Justice  will  remind  the  Sen- 
ate that  the  twenty-second  rule  provides  that 
if  " upon  any  of  the  articles  presented"  the 
impeachment  shall  not  "be  sustained  by  the 
votes  of  two  thirds  of  the  members  present " 
a  judgment  of  acquittal  shall  be  entered. 

Several  Ses*tor3.     We  cannot  hear. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
begs  leave  to  remind  the-  Senate  that  the 
twenty-second  rule  provides  that  "if  the  im- 
peachment shall  not,  upon  any  of  the  articles 
presented,  be  sustained  by  the  votes  of  two 
thirds  of  the  members  present,  a  judgment  of 
acquittal  sball  be  entered." 

Mr.  DRAKE.  I  suggest,  Mr.  President, 
that  that  was  done  when  the  President  of  the 
Senate    declared    the   acquittal    upon    each 

*rhe'  CHIEF  JUSTICE.     That  is  not  the 
judgment  of  the  Senate ;   but  if  there  be  no 
objection,  the  judgment  will  be  entered  by  the 
Clerk. 
Mr.  HOWARD.    Not  at  all. 


Mr.  SUMNEE.     Of  course  not. 

Several  SBNiTOsa.     There  is  no  obicction. 

Mr.  HOWARD.  Let  the  vote  on  adjourn- 
ment be  announced. 

Mr.  JOHNSON.  Judgment  must  be  entered. 

Mr.  SUMNER.  There  seems  to  be  a  mis- 
understanding as  to  the  entry  which  it  is  pro- 
posed to  make  in  the  Journal. 

The  CHIEF  JUSTICE.  The  Clerk  will 
enter,  if  there  be  no  objection,  a  judgment 
according  to  the  rules — a  judgment  of  ac- 
quittal 

Mr.  CONNBSS.  I  simply  desire  to  say  to 
the  Chair  that  the  very  rule  which  has  been 

ad  implies  a  vote  before  such  a  judgment 
can  be  entered ;  and  unless  a  vote  be  taken  no 

ch  judgment  can    be    entered    under    the 

The  CHIEF  JUSTICE.     The  Chief  Justice 

oke  of  those  articles  upon  which  the  vote 
as  been  taken.    The  rule  is  express. 

Mr.  CONNESS.  Certainly;  judgment  must 
e  entered  on  them. 

Mr.  DRAKE.    I  would  suggest  to  the  Ch^r 

at  in  the  case  of  Judge  Peck  the  only  entry 
f  acquittal  was  the  declaration  bythe  presid- 
ing officer  that  he  was  acquitted. 

The  CHIEF  JUSTICE.  The  Chief  Justice 
simply  follows  the  rules  wUoli  have  been  or- 
dained for  their  owngovemment bythe  Senate. 
He  does  not  foOow  a  precedent;  he  follows 
the  rule. 

Mr.  SUMNER.  Mr.  Preddent,  as  I  under- 
stand, the  Chair  has  already,  on  each  vote, 
made  a  declaiadon  of  acquittal,  and  that  is  ot 
record. 

The  CHIEF  JUSTICE.  That,  however,  is 
not  the  judgment  of  the  Senate  contemplated 
by  the  rale ;  it  is  simply  the  result  of  the  par- 
ticular vote  upon  each  article,  and  the  rules 
provide  that  the  judgment  shall  be  entered. 

Mr.  CONNESS.  Therecanbenoobjection 
to  that. 

The  CHIEF  JUSTICE.  Upon  the  question 
of  adjournment  without  day  the  yeas  are  34 
and  the  nays  are  16.  So  the  Senate  sitting  as 
a  court  of  impeachment  for  the  trial  of  Andrew 
Johnson  upon  articles  of  impeachment  pre- 
sented by  the  House  of  Representatives  stands 
adjourned  without  day. 
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OPINIONS  FILED  UNDER  THE  ORDER  OP  THE  SENATE. 


Ordered.  Tbat  when  the  Senate  iidjourns  t 
o'clock,  a.  m.,  for  the  pntpose  of  deliberation 
impeachmentE.  and  that  on  Tuesdar  ne:!t  foil 
to  Tote  without  debate  on  the  aeTCral  articles 
to  file  nithin  tno  days  after  the  vote  shall  have 
^aceedlaga.— In  Senate,  TAuridai'.  ^av  T,  1868. 


>-day,  it  adjourn  to  meet  on  Monday  nelt,  at  eleTBn 
.  under  the  rnlea  of  the  Senate,  ratting  on  the  trial  of 
owing,  at  twnlvfl  o'clock  m.,  the  Senate  shall  proceed 
of  impeachment;  asd  each  Senator  shall  be  permitted 
been  so  taken  his  nritten  opiniou,  to  be  printed  with  the 


HON.  LYMAN  TBCMBDLI,. 

To  da  impartial  jastice  in  all  thinga  apper- 
tainiDg  to  the  preaetit  trial,  according  to  tlie 
Constitution  and  lawa,  ia  the  duty  imposed  on 
each  Senator  by  the  position  he  holds  and  the 
oath  be  has  taken,  and  he  who  falters  in  the 
discharge  of  that  duty,  either  from  personal  or 
party  considerations,  is  unworthy  his  position, 
find  merits  the  scorn  and  contempt  of  all  just 

The  questioa  to  be  decided  is  not  whether 
Andrew  Johnson  is  a  proper  person  to  fill  the 
presidential  office,  nor  whether  it  is  fit  that  he 
sbould  remain  in  it,  nor,  indeed,  whether  he 
has  violated  the  Constitution  and  laws  in  other 
respect^  than  those  alleged  against  him.  As 
well  might  any  other  fitly-four  persona  take 
wpon  tliemselvea  by  violence  to  rid  the  coun- 
try of  Andrew  Johnson  because  they  believed 
him  a  bad  man  as  to  call  upon  fifty-four  Sen- 
Mors,  in  violation  of  their  sworn  duty,  to  con- 
vtct  and  depose  him  for  any  other  causes  than 
those  alleged  in  the  articles  of  impeachment. 
As  well  might  any  citizen  take  the  law  into  his 
own  bands,  and  become  its  executioner,  as  to 
ask  the  Senate  to  convict  outside  of  the  case 
made,  "So  sanction  such  a  principSe  would  be 
destructive  of  all  law  and  all  liberty  worth  the 
name,  since  liberty  nnregirlated  by  law  is  but 
another  name  for  anarchy. 

Unfit  for  President  as  the  people  may  regard 
Andrew  Johnson,  and  much  as  they  may  desire 
bis  removal,  in  a  legal  and  constitution  a!  way, 
all  save  the  unprincipled  and  depraved  would 
brand  with  infamy  and  contempt  the  name  of 
any  Senator  who  should  violate  hia  sworn  con- 
t  of  duty  to  accomplish  such  a 

honest 

what  the  case  is. 
The  first  article  charges  Audrew  Johnson, 


Prraident  of  the  United  States,  with  nnlaw- 
ftill^  issuing  an  order,  while  the  Senate  was  in 
session,  ana  without  its  advice  and  consent, 
with  the  intent  to  remove  Edwin  M.  Stanton, 
from  the  office  of  Secretary  for  the  Depart- 
ment of  War,  contra^  to  the  Constitution  and 
the  '  ■  act  regulating  the  tenure  of  certain  civil 
offices,"  passed  March  2,  18ST.  It  will  be 
observed  that  this  article  does  not  charge  a 
removal  of  the  Secretary,  but  only  an  intent  to 
remove,  which  is  not  made  an  offense  by  the 
tenure- of- office  act  or  any  other  statute;  but, 
treating  it  as  if  the  President's  order  had  been 
obeyed,  and  an  actual  removal  had  taken  place, 
would  such  removal,  bad  it  been  consummated, 
have  been  a  violation  of  the  Constitution  irre- 
spectiveof  thetenure-of-offieeact?  The  ques- 
tion of  the  power  to  remove  from  office  arose 
in  1789,  in  tne  First  Congress  which  assembled 
under  the  Constitution,  and  except  as  to  offices 
whose  tenure  was  fixed  by  that  instrument, 
was  then  recogniiod  aa  belonaing  to  the  Pies- 
ident ;  but  whether  as  a  constitutional  right,  or 
one  which  the  Congress  might  confer,  was  left 
an  open  question.  Cnder  this  reoogiiitiou  by 
the  Congress  of  1789,  every  President,  from 
that  day  till  1867,  had  exercised  this  power  of 
removal,  and  its  exercise  during  all  that  time 
had  been  acquiesced  in  by  the  other  depart- 
ments of  the  Government,  both  le^slativo  and 
judicial.  Not  was  this  power  of  removal  by 
the  President  exercised  only  in  the  recess  of 
the  Senate,  as  some  have  supposed,  but  it  was 
frequently  exercised  when  the  Senate  was  in 
session,  and  without  its  consent. 

Indeed,  there  is  not  an  instance  en  record 
prior  to  the  passageof  the  tenare-of  office  act, 
in  which  the  consent  of  the  Senate  had  been 
invoked  simply  for  die  removal  of  an  officer. 
It  is  appointTiients  to,  and  not  removaU  from, 
office  that  the  Constitution  requires  to  be  made 
by  and  with  the  advice  and  consent  of  the 
Senate.  It  is  true  that  an  appointment  to  an 
office,  when  the  appointee  becomes  dul^  quali- 
c«j   ....tu,^^:..^.,  !..«,  ».^  oust  the  prior  incutn- 


fied,  authorizes  him  t 
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bent,  if  theve  be  one,  and  in  tliat  way  effects 
his  removal;  bat  tliia  is  a  different  thing  from 
asimple  removal.  The  Constitution  makes  no 
diatinetion  between  the  power  of  the  President 
to  remove  dnring  tbe  recesa  and  the  sessions 
of  the  Senate,  nor  has  there  been  any  in  prac- 
tice. The  elder  Adams,  on  tbe  12th  of  De- 
cember, leOO,  the  Senate  having  been  in  session 
from  the  17th  of  November  preceding,  in  a 
commnnication  to  Timothy  Pickering,  used 
this  language,  "Yon  are  hereby  discharged 
from  anyfurther  service  as  Seeretaiy  of  State." 
Here  was  a  positive  dismissal  of  a  Cabinet 
officer  by  the  President,  while  the  Senate  was 
in  session,  and  withont  its  consent.  It  is  no 
answer  to  say  that  President  Adams  the  same 
day  nominated  John  Marshall  to  be  Secre^ 
tary  of  State  in  place  of  "Timothy  Pickering, 
removed." 

The  nomination  of  a  person  for  an  office 
does  not,  and  never  did,  effect  the  removal  of 
an  inoumbeut.  And  such  incumbent,  unless 
removed  by  a  distinct  order,  holds  on  till  the 
nominee  is  confirmed  and  qnallfied.  The  Sen- 
ate might  never  have  given  its  advice  and  con- 
sent to  the  appointment  of  John  Marshall,  and 
did  not  in  fact  do  so  until  the  following  day. 
The  removal  of  Kckering  was  complete  before 
Marshall  was  nominated  to  the  Senate,  as  the 
message  nominating  him  shows ;  but  whether 
this  was  so  or  not  we  all  know  that  a  person  in 
office  is  never  removed  by  themere  nomination 

Thomas  Eastin,  navy  agent  at  Pensacola, 
was  removed  from  oEBceby  President  VanBucen 
on  the  19th  of  December,  1840,  while  the  Sen- 
placed  temporarily  in  charge  of  Dudley  Walker, 
and  it  was  not  till  the  Sth  of  January  following 
that  George  Johnson  was,  by  and  with  the 
advice  and  consent  of  the  Senate,  appointed 
navy  agent  to  succeed  Eastin. 

June  20,  1864,  and  while  the  Senate  was  in 
session.  President  Lincoln  removed  IsaacHen- 
derson,  navy  agent  at  New  York,  an  officer 
appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  placed  tbe  office  in 
charge  temporarily  of  Paymaster  John  D. 
Gibson. 

Isaac  V.  Fowler,  postmasteu  at  New  York; 
Samuel  if.  Marks,  postmaster  at  New  Orleans ; 
and  Mitchell  Steever,  postmaster  at  Milwaukee, 
all  of  whom  had  previously  been  appointed  by 
and  with  the  advice  and  consent  of  the  Senate, 
were  severally  removed  by  the  President  dur- 
ing the  sessions  of  the  Senate  in  1860  and  1861, 
tbe  offices  placed  temporarily  in  charge  of  spe- 
cial agents,  and  it  was  not  till  some  time  after 
the  removals  that  nominations  were  made  to 
fill  the  vacancies. 

Other  cases,  during  other  Administrations, 
might  be  referred  to,  but  these  are  sufficient 
to  show  that  removals  from  office  by  the  Pres- 
ident during  the  session  of  the  Senate  have 
been  no  unusual  thing  in  the  history  of  the 
Qovemment. 


Of  the  power  of  Congress  to  define  the  ten- 
ure of  the  offices  it  establishes  and  make  them 
determinable  either  at  the  will  of  the  President 
alone,  of  the  President  and  Senate  together, 
or  at  the  expiration  of  a  fixed  period,  I  enter- 
tain no  doubt.  The  Constitution  is  silent  on 
the  subject  of  removals  except  by  impeach- 
ment, which  it  must  be  admitted  only  applies 
to  removals  for  crimes  and  misdemeanors ; 
and  if  the  Constitution  admits  of  removals  in 
no  other  way,  then  a  person  once  in  office  would 
hold  for  life  unless  impeached,  a  constructioa 
which  all  would  admit  to  be  inadmissible  un- 
der our  form  of  Government.  The  right  of 
removal  must,  then,  exist  somewhere.  The 
First  Congress,  in  the  creation  of  the  Depart- 
ment of  War,  in  1789,  recognized  It  aa  exist- 
ing in  the  President,  by  providing  that  tha 
chief  clerk  should  perform  the  duties  of  tha 
principal  officer,  called  a  Secretary,  "  vfhen- 
ever  the  said  principal  officer  shall  be  removed 
from  office  by  the  President  of  the  United 
States,  orin  any  other  case  of  vacancy."  Under 
this  act  the  power  of  the  President  to  remove 
the  Secretary  of  War,  either  during  the  recess 
or  session  of  the  Senate,  is  manifest.  The 
law  makes  no  distinction  m  that  respect,  and 
whether  it  was  an  inherent  power  belonging  to 
the  President,  under  the  Constitution  as  Prea* 
ident,  or  was  derived  from  the  statute  creating 
the  office,  is  not  material  so  far  as  relates  to  the 
power  of  the  President  to  remove  that  officer. 

This  continued  to  be  the  law  until  tbe  pas- 
sage of  the  tenure-of-office  act,  March  2,  1867  j 
ana  had  tlie  President  issued  the  order  for  the 
removal  of  the  Secretary  of  War  prior  to  the 
passage  of  that  act,  it  would  hardly  be  con- 
tended by  any  one  that,  in  so  doing,  he  violated 
any  law  constitutional  or  statutory.  The  act 
of  March  2,  1867,  was  passed  to  corsect  the 
previous  practice,  and  had  there  been  no  such 
practice  there  would  have  been  no  occasion  for 
such  a  Jaw.  Did  that  act,  constitutional  and 
valid  as  it  is  believed  to  be,  change  the  law  so 
far  as  it  related  to  a  Secretary  then  in  office, 
by  virtue  of  an  appointment  made  by  a  former 
President  during  a  presidential  term  which 
ended  March  4,  18657 

The  language  of  the  first  section  of  the  act  is : 

"That  evfliT  porson  holding  any  civil  office  to  which 
he  has  beon  appointed  by  and  with  tha  advice  and 
consent  of  the  Senate,  and  every  peraon  who  stmll 
hereafter  be  appointed  to  any  sacfi  office,  and  shall 
become  duly  oualified  to  act  tnerein,  is  and  shall  be 
entitled  tahafdEnohoffleeniitUaeniiBMBOTBhallhave 
been  in  like  mannar  afipointed  ^nd  duly  aQalified, 
except  as  herein  otheiwiieproTidMi  Rwidid.  That 
tbe  Secretaries  of  State,  of  tha  Unagarf,  of  Wat,  of 
the  Xavy ,  and  of  the  loterloi,  the  PortmaneT  OeDflral, 
and  tbe  dttoniey  Oeoeral,  shall  hold  tbeit  affioas 
respectively  for  anddurinfftne  termof  tte  President 
by  wbom  they  may  have  been  appointed,  and  one 
month  thereafter,  aoUecC  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate." 

Mr.  Lincoln,  by  and  with  the  advice  and 
consent  of  the  Senate,  appointed  Mr.  Stanton 
Secretary  of  War  on  the  16th  of  January,  1862, 
and  commissioned  him  to  hold  the  office  "dur- 
:  ingtbepleaaureof  the  President  of  tbe  United 
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States  for  the  time  being."  He  was  never  re- 
appointed, either  hy  Mr.  Lincoln  after  his  re- 
election, or  by  Mr.  Johnson  since  Mr.  Lincoln's 
death.  The  continuance  of  Mr.  Stanton  in 
office  by  Mr.  Lincolnafterhis  second  terra  coai- 
menced,  and  hy  Mr.  Johnson  after  Mr.  Lin- 
coln's death,  cannot  be  construed  as  a  reap- 
pointment during  that  term,  because  the  word 
"appointed"  in  the  tenure- of- office  act  must 
be  construed  to  mean  a,  legal  appointment, 
which  could  only  be  made  hy  and  with  the  ad  vice 
and  consent  of  the  Senate.  The  term  of  the 
Presidentby  whomMr.  Stanton  was  appointed, 
and  the  one  month  thereafter,  expired  nearly 
two  years  before  the  passage  of  the  tenure-of- 
office  act.  It  will  not  do  to  say  that  because 
Mr.  Lincoln  was  elected  for  a  second  term,  that 
therefore  the  term  of  the  President  by  whom 
Mr.  Stanton  was  appointed  has  not  expired. 
The  fact  that  Mr.  Lincoln  was  his  own  siic- 
cesBor  in  1865  did  not  make  tiie  two  terms  one 
any  more  than  if  any  other  person  had  suc- 
ceeded him,  and  were  he  now  alive  the  presi- 
dential term  daring  which  he  appointed  Mr. 
Stanton  would  long  since  have  expired.  But 
Mr.  Lincoln,  in  fact,  deceased  soon  after  his 
second  term  eommenoed,  and  was  succeeded 
by  the  Vice  President,  elected  for  the  same 
term,  on  whom  the  office  of  President  was  by 
the  Constitution  devolved. 

It  has  been  argued  that  this  is  Mr.  Lincoln's 
term.  If  this  be  so,  it  is  his  second  term,  and 
not  the  term  dunng  which  Hr.  Stanton  was 
appointed ;  but  if  this  be  Mr.  Lincoln's  and  not 
Mr.  Johnson's  term,  when  will  the  "  term  of 
the  President"  by  whom  Mr.  Browning  and 
the  other  Cabinet  officers  appointed  since  Mr. 
Lincoln's  death  expire?  Mr.  Lincoln  never 
appointed  them,  and  if  they  are  to  hold  "dur- 
ing the  term  of  the  President  by  whom  they 
were  appointed  and  for  one  month  thereafter' ' 
they  hold  indefinitely,  because,  according  to 
this  theory,  Mr.  Johnson,  the  President  by 
whom  they  were  appointed,  never  had  a  terra, 
and  we  have  the  anomaly  of  a  person  on  whom 
th^office  of  President  is  devolved,  and  who  is 
impeached  as  President,  and  whom  tlie  Senate 
is  asked  to  convict  as  President,  who  has  no 
term  of  office.  The  clause  of  the  Constitution 
which  declares  that  the  President  "shall  hold 
his  office  during  the  term  of  four  years"  does 
not  mean  that  the  person  holding  the  office 
shall  not  die,  resign,  or  be  removed  during 
that  period,  but  to  fix  a  term  or  limit  daring 
which  he  may,  but  beyond  which  he  cannot, 
hold  the  office.  If  he  die,  resign,  or  be  re- 
moved in  the  mean  time,  manifestly  the  term, 
so  far  as  ha  is  concerned,  has  come  to  an  end. 
Ihe  term  of  the  presidential  o^e  is  four  years, 
but  the  Constitution  expressly  provides  that 
different  persons  may  fill  the  office  daring  that 
period,  and  in  popular  language  ifc  is  called  the 
term  of  the  person  who  happens  for  the  time 
being  to  be  in  the  office.  It  is  just  as  in  _ 
aible  for  Mr.  Stanton  to  now  serve  as  Secretary 
of  Wai'  for  the  term  of  the  President  by  whom 
C.  I.— !>6. 


he  was  appointed  as  it  is  for  Mr.  Lincoln  to 
serve  out  the  second  term  for  which  he  was 
electedi  Both  the  presidential  term  of  the 
President  who  appointed  Mr.  Stanton  and  llie 
person  who  made  the  appointment  have  passed 
away,  never  to  return ;  bat  the  presidential 
office  remains,  filled,  however,  by  another 
person,  and  not  Mr.  Lincoln. 

It  being  apparent  that  so  mach  of  the  pro- 
viso to  the  first  section  of  the  tenure- of- civil- 
office  act  of  March  2,  1867,  as  anthorizes  the 
Secretary  of  War  to  hold  the  office  for  and 
during  the  term  of  ihe  President  by  whom  he 
was  appointed  is  inapplicable  to  the  case  of 
Mr.  Stanton,  by  what  tenure  did  he  hold  the 
office  on  the  21st  of  February  last,  when  the 
President  issued  the  order  for  his  removal  ? 

Originally  appointed  to  hold  ojjice  dvHng  the 


the  will  of  the  President,  according  to  the  act 
of  1789,  there  wonld  seem  to  be  no  escape 
from  the  conclusion  that  the  President  had  the 
right  to  issue  the  order  for  his  removal.  It 
has,  however,  been  insisted  that  if  the  proviso 
which  secures  to  the  Secretaries  the  right  to 
hold  their  respective  offices  during  the  term  of 
the  President  by  whom  they  may  have  been 
appointed  and  for  one  month  thereafter  does 
not  embrace  Mr.  Stanton,  because  Mr.  John- 
son did  not  appoint  him,  that  then,  as  a  civil 
officer,  he  is  within  the  body  of  the  first  section 
of  the  act  and  entitled  to  hold  his  office  until  b; 
and  with  the  advice  and  consent  of  the  Senate  a 
successor  shall  have  been  appointed  and  duly 
qualified.  Not  so;  forthereasonthatthebody 
of  the  first  section  can  have  no  reference  to  the 
tenure  of  an  office  expressly,  excepted  from  it 
by  the  words  "  except  as  herein  ofherwise  pro- 
vided," and  the  provision  which  follows,  fil- 
ing a  different  tenure  for  the  Secretary  of  War. 
Can  any  one  doubt  that  the  law  was  intended 
to  make,  and  does  make  a  distinction  between 
the  tenure  of  office  given  to  the  Secretaries  and 
that  given  to  other  civil  officers?  How,  then, 
can  it  be  said  that  thetennres  are  the  same,  or 
the  same  as  to  any  particular  Secretaries  ? 

The  meaning  of  the  section  is  not  difierent 
from  what  it  would  be  if  instead  of  the  words, 
"  every  person  holding  any  civil  office,"  there 
had  been  inserted  the  words  maTshal,  distrieC 
altomet/,  postmaster,  and  so  on,  enumerating 
and  fixing  the  tenure  of  all  other  civil  officers 
except  t£e  Secretaries ;  and  then  had  pro- 
ceeded to  enumerate  the  different  Secretaries 
and  fix  for  them  a  different  tenure  from  that 
given  to  the  other  enumerated  officers.  Had 
the  section  been  thus  written,  would  any  one 
think,  in  case  a  particular  Secretary  for  some 
personal  reason  was  unable  to  avail  himself  of 
the  benefit  of  the  law  securing  to  Secretaries  ii 
certain  tenure  of  office,  that  he  would  therefore 
have  the  right  to  the  benefit  of  the  law  in  which 
Secretaries  were  not  mentioned,  securing  to 
marshals  and  others  8  different  tenure  of  office? 
I  The  object  of  an  exception  or  proviso  in  a  stat- 
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Qteis  to  limit  ortakeaometbing  out  of  the  body 
of  the  act,  and  ia  usaally  resorted  to  for  con- 
venience, as  a  briefer  mode  of  declaring  the 
object  than  to  enumerate  everythine  embraced 
in  the  general  terms  of  the  act,  ana  then  pro- 
vide for  the  excepted  matter.  The  fact  that 
the  terms  of  the  proviso  which  fix  the  tenure 
of  office  of  all  Secretaries  are  such  that  a  par- 
ticular Secretary,  for  reasons  personal  to  him- 
self, cannot  take  advantage  of  them,  does  not 
operate  to  take  from  the  proviso  the  office  of 
a  Secretary,  and  the  tenure  attached  to  it,  and 
transfer  them  to  the  body  of  the  section  which 
provides  a  tenure  for  holding  office  from  which 
the  office  of  Secretary  is  expressly  excepted. 

The  meaning  of  this  first  section  will  be  still 
more  apparent  by  supposing  a  case  involving 
the  same  principle  but  wholly  disconnected 
with  the  one  under  coneideration.  Suppose 
Congress  were  to-day.  May  16, 1868,  to  pass 
an  act  declaring  that  "  two  terms  of  the  dis- 
trict court  in  every  judicial  district  of  the  Uni- 
ted States  shall  be  held  during  the  year  1868, 
commencing  on  the  first  Monday  of  June  and 
November,  except  as  herein  otherwise  pro- 
vided; provided,  that  two  terms  of  the  dia. 
trict  court  in  each  of  the  judicial  diatricta  in 
the  State  of  New  York  shall  be  held  during 
the  year  1868,  commencing  on  the  first  Mon-' 
day  of  April  and  September:"  manifestly  it 
would  at  this  time  be  as  impossible  to  comply 
with  so  much  of  the  proviso  as  requires  a 
court  to  be  held  in  the  New  York  districts  in 
April,  1868,  aa  it  now  is  for  Mr.  Stanton  to 
serve  out  the  term  of  the  President  by  whom 
be  was  appointed,  which  ended  March  4, 
1865. 

Would  that  circumstance  take  the  provision 
for  the  New'York  districts  out  of  the  proviso, 
and  because,  By  the  body  of  the  act,  two  terms 
are  required  to  be  held  in  every  judicial  district 
.  in  the  United  States  on  the  first  Monday  of 
Suae  and  November,  authorize  the  holding  of 
courts  in  the  New  York  districta  at  those  pe- 
riods ?  It  is  believed  that  no  judge  would  for 
■A  moment  think  of  giving  such  a  construction 
to  auchanact;  andjetthis  is  precisely  the  con- 
Btruction  of  an  act  believed  to  be  analogous  in 

Binciple  which  must  be  resorted  to  to  bring 
r.  Stantonwithin  thebodyof  the  first  section 
of  the  tenure- of-office  act. 

Laying  out  of  view  what  was  said  at  the  time 
of  the  passage  of  the  tenure- of- office  act,  as  to 
its  not  interlering  with  Mr.  Johnson's  right  to 
remove  the  Secretaries  appointed  by  his  pre- 
decessor, and  the  unreasonableness  of  a  cdn- 
strnction  of  the  act  which  would  secure  them 
in  office  longer  than  the  Secretaries  be  had 
himself  appointed,  and  fasten  them  for  life  on 
all  future  Presidents,  unless  the  Senate  con- 
sented to  the  appointment  of  successors,  the 
conclusion  seems  inevitable,  from  the  terms  of 
the  tenure- of- office  act  itself,  that  the  Presi- 
dent's right  to  remove  Mr.  Stanton,  the  Sec- 
retary of  War  appointed  hj  his  predecessor,  is 
not  affected  by  it,  and  that,  havmg  the  author- 


ity to  remove  that  officer  under  the  act  of  1789, 
he  did  not  viplate  either  the  Constitution  or 
any  statute  in  issuing  the  order  for  that  pur- 
pose. But  even  if  adifierent  construction  could 
be  put  upon  the  law,  I  could  never  consent  to 
convict  the  Chief  Magistrate  of  a  great  people 
of  a  high  misdemeanor  and  remove  him  from 
office  for  a  misconstruction  of  what  must  be 
admitted  to  be  a  doubtful  statute,  and  partic- 
ularly when  the  misconstruction  was  the  same 
put  upon  it  by  the  authors  of  the  law  at  the 
time  of  its  passage. 


trary  to  the  tenure -of-office  act,  and  with  in- 
tent to  violate  the  same,  issued  to  Lorenzo 
Thomas  a  letter  of  authority  empowering  him 
to  act  as  Secretary  of  War  ad  inlerim,  there 
being  no  vacancy  in  the  office  of  Secretary  of 
War.  There  is  nothing  in  the  tenure -of- office 
act,  or  anyother  statute,  prohibiting  the  issuing 
of  such  a  letterjmueh  less  making  it  a  crime  or 
misdemeanor.  The  most  that  can  be  said  is  that 
it  was  issued  without  authority  of  law. 

The  Senate  is  required  to  pass  judgment 
upon  each  article  separately,  and  each  must 
stand  or  fiiU  by  itself  There  is  no  allegation 
in  this  article  of  any  design  or  attempt  to  use 
the  letter  of  authority,  or  that  any  harm  came 
from  it;  and  any  Senator  might  well  hesitate 
to  find  the  President  guilty  of  a  high  misde- 
meanor for  simply  issuing  such  a  letter,  al- 
though issued  without  authority  of  law.  The 
proof,  however,  shows  that  the  letter  was 
issued  by  the  President  in  connection  with  the 
order  for  the  removal  of  Mr.  Stanton,  which, 
as  has  already  been  shown,  was  a  valid  order. 
The  question,  then,  arises  whether  the  Presi- 


letter  authorizing  him,  in  view  of  the  c.    .. 
plated  vacancy,  temporarily  to  discharge  the 
duties  of  Secretary  of  War. 

Several  statutes  have  been  passed  providing 
for  the  temporary  discharge  of  the  duties  of 
an  office  by  some  other  person  in  case  of  a 
vacancy,  or  when  the  officer  himself  is  unable 
to  perform  them.  The  first  was  the  eighth 
section  of  the  act  of  May  8,  1732,  and  is  as 
follows ; 


Secretary  of  thoTronsi..^. ^  „. 

Department  of  War,  or  of  any  other  officer  of  either 
of  the  said  Departments  whoee  appoinCment  is  not 
in  the  head  thereof,  wberebr  they  osnnot  perform 
the  duties  of  their  reapective  offices,  it  shall  be  law- 
tut  for  the  President  efthe  United  Statea,  in  ease  he 

personB,  at  his  discretion,  to  perform  the  duties  of 

pointed,  or  until  auoh  abeenoe  or  inabiltt/  by  eick- 


"That  in  case  of  vacancy  In  tlie  oS 
ofStftte,  Seorotitryof  the  Treaaury.  i 
tary  of  the  Deparlment  of  War,  or  0 
either  of  the  said  Departments  whose 
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tBwfUlfor  the  President  of  the  United 
he  shnU  think  it  necess&TT.  to  uuthoriie  itny  peraon 
or  persons,  at  faia  diBorellOE,  to  perform  the  duties  of 
tha  said  reapootive  nffinoi,  n^tii  „  .„—..„.  u™__ 

Neithet  of  theae  acta  provided  for  Tacanciea 
in  the  Navy,  Interior  or  Post  Office  Depart- 
ment. Mr.  Lincoln,  in  1863,  called  attention 
to  this  defect  in  a  special  message,  as  follows ; 
To  the  Senate  and  Bouie  of  RtpretetOalivta : 

I  aabmit  to  Congress  ths  eipediency  of  eitending 
to  otber  DepiirtmeDtB  of  the  Government  the  au- 
thority conferred  on  the  PreBident  by  the  eigbtb  sec- 
tion of  tho  act  of  the  Sth  of  Mm,  1792,  to  appoint  a 
person  to  temporarily  dlsohargathedntieB  of  Secre- 
tary of  State,  of  the  Treajury,  and  the  Secretary  of 
War,  in  ease  of  the  denth,  absence  from  the  seat  of 
Government,  or  sJoltnoBa  of  either  of  those  officers. 

„  ,  ABRAHAM  LINCOLN. 

WASHINOTOJJ,  Janiiart(2, 1863. 

February  20,  1863,  Congress  passed  a  third 
act  on  this  sutject,  which  declares: 

"In  cose  of  the  death,  resieoatlon.  absence  from 
the  seat  of  OoTcmmer  -  ''  ...... 

aoy  officer  of  either  OL 

appnintment  Is  not  in  the  bead  thereof,  wberebr 
they  oannot  perform  the  duties  of  their  respectivo 
offioes.  It  shall  be  lawful  for  the  President  of  the  Uni- 
ted States,  in  ease  he  shall  think  it  necessary,  to 
autboriie  ibe  head  of  •"••'  niher  ..,^~..<i...  ii-„-.j 


■  of  said  Departments 


Dided,ThotnoonBTaeanoysliallb8suppliedinman- 

These  statutes  contain  all  the  legislation  of 
Congress  on  the  suhject  to  which  they  rel  te 
It  bas  been  insisted  that,  inasmucli  as  und 
the  act  of  1803  the  President  had  no  autho  ty 
to  designate  any  other  person  to  perform  th 
duties  of  Secretary  of  War  than  an  officer 
that  or  some  of  the  other  Executive  Dep  t 
inents,  and  then  in  case  of  vacancy  to  supply 
Buehonlyas  are  occasioned  by  death  orresig 
tion,  bis  designation  of  the  Adjutant  General 
of  ^the  Army  to  supply  temporarily  a  Tacancy 
occasioLied  by  Ttmoeal  was  witboat  authority. 
If  the  act  of  1868  repealed  the  act  of  1795  this 
would  doubtless  be  so;  but  if  it  did  not  repeal 
it,  then  the  President  clearly  had  the  right, 
under  that  act,  which  provided  for  the  tem- 
porary discharge  of  the  duties  of  Secretary  of 
War  in  any  vacancy  by  any  person,  to  author- 
ize General  Thomas  temporarily  to  discbarge 
those  duties.  The  law  ol  1868,  embracing,  as 
it  does,  all  the  Departments,  and  containing 
provisions  from  both  the  previous  statutes, 
may,  however,  be  construed  to  embrace  the 
whole  subject  on  which  it  treats,  and  operate 
as  a  repeal  of  all  prior  laws  on  uie  same  sub- 
ject. It  must,  however,  be  admitted  that  it  is 
by  no  means  clear  that  the  act  of  1863  does 
repeal  so  much  of  the  act  of  1795  as  authorizes 
the  President  to  provide  for  the  temporary  dis- 
charge of  tiie  duties  of  an  office  from  which  an 
incumbent  has  been  removed,  or  whose  term 


of  ofBee  has  expired  by  limitation  before  the 
regular  appointment  of  a  successor. 

It  has  been  argued  that  the  tenure- of- office 
act  of  March  2,  1867,  repealed  both  the  act  of 
1795  and  that  of  1863,  autborizine  the  tempo- 
rary supplying  of  vacancies  in  the  Departments. 
Ibis  isan  entire  misapprehension.  The  eighth 
section  of  the  tenure- of-offioe  act  recognizes 
that  authority  by  making  it  the  duty  of  the 
President,  when  such  designations  are  made, 
to  notify  the  Secretary  of  the  Treasury  thereof  j 
and  if  anyone  of  the  Secretaries  were  to  die 
or  resign  to-morrow  the  authority  of  the  Pres- 
ident to  detail  an  officer  in  one  of  tbe  Depart 
menta  to  temporarily  perform  the  duties  of  the 
vacant  office,  under  the  act  of  1863,  would  be 
unquestioned.  This  would  notbetheappoint- 
ment  of  an  officer  while  the  Senate  was  in 
session  without  its  consent,  but  simply  direct- 
ing a  person  already  in  office  to  discharge  tem- 
porarily, in  no  one  case  exceeding  six  monis, 
the  duties  of  another  office  not  then  filled. 

It  is  the  issuing  of  a  letter  of  authority  in 
respect  to  a  removal,  appointment,  or  employ- 
ment "  contrary  to  the  provisions"  of  the  ten- 
ure-of-office  act  that  is  made  a  high  misde- 
meanor. As  the  order  for  the  removal  of 
Mr.  Stanton  has  already  been  shown  not  to 
have  been  "  contrary  to  tbe  provisions  of  this 
act,"  any  letter  of  authority  in  regard  to  it  is 
not  forbidden  by  the  sixth  section  thereof. 

Admitting,  howeyer,thattherewasnosfatnta 
in  existence  expressly  anthorizing  the  Presi- 
dent to  designate  the  A^utant  General  of  the 
Army  temporarily  to  discharge  the  duties  of 
the  office  of  S  retary  of  War,  made  vacant  by 
m       1    1 11  ssor,  whose   nomination 

w      n    n      d  th       ext  day,  could  be  con- 
t  f  11  w  that  he  was  guilty  of  a 
making  such  temporaty 
-     B  h      th  re  was  no  law  mating  it 

P       1     ff  prohibiting  it?    Prior  to 

186  ML        1  's  message  shows,  there 

w  1  w      th  g  these  temporary  desig- 

nations in  any  other  than  the  three  Depart- 
ments of 'Slate,  Treasury,  and  War;  and  yet 
President  Lincoln  himself,  on  the  22d  of  Sep- 
tember, 1862,  prior  to  any  law  authorizing  it, 
issued  the  followitig  letter  of  authority  appoint- 
ing a  Postmaeter-Qeneral  ad  interim: 
,  I  hereby  appoint  St.  John  B.  L.  Skinner,  now  act- 
ing First  Assistant  Postmaster  General,  to  be  acting 
Postmaster  Generalod  interim,  inplaoeofHon. Mont- 
gomery Blair,  now  temporarily  atient. 
„  „         ,   ABRAHAM  LINCOLN. 

WiaaiSGTON.  Septwiber  22. 1862. 
To  provide  for  temporary  disabilities  or  va- 
cancies in  the  Navy  Department,  and  for  which 
no  law  at  the  time  existed,  President  Jackson, 
during  his  administration,  made  ten  different 
designations  or  appointments  of  Secretaries  of 
theSavjodinierim,  Similaradmierfci  desig- 
nations in  tbe  Navy  Department  were  made  by 
Presidents  Van  Buren,  Harrison,  Tyler,  Polk, 
Pilmore,  and  others;  and  these  appointments 
were  made  indiscriminately  during  the  sessions 
of  the  Senate  as  well  as  daring  its  recess.    As 


bghn 


,toc  by  Google 


868 


.;  filled  in 


DO  law  authorizing  them  existed  at  the  time 
these  ad  interim  appointments  were  made  in  the 
NaTjr  and  Post  Office  Depaitments,  it  taunt  be 
admitted  that  they  were  made  without  authontj 
of  law;  and  yet,  who  then  thought,  or  would  now 
think,  of  impeaching  for  high  crimes  and  miE' 
demeanors  the  Presidents  who  made  them? 
President  Buchanan,  in  a  communication  to  the 
Senate  made  January  16, 18«l,'on  the  subject  of 
ad  interim  appointments,  used  this  language  ; 
"Vaeauoiesmiii' occur  at  any  timein  the  moslim- 
■    ""         '"  '  ■'      mme^iatelrandper- 

, „  , „  ,.,_ ,0  make  a  provision 

Hhich  would  enable  the  President  to  aTaiS  a  total 
■UBpenaion  of  bueiuees  in  the  interval,  and  equally 
wise  so  to  limit  the  executive  discietion  us  to  prevent 
any  serious  abuse  of  it.  This  is  what  the  framers  ot 
the  act  of  179S  did.  and  neither  the  Dolioy  nor  the 
eonatitntiDnal  validity  of  their  law  baa  been  quea- 
tioued  ibr  eiity-Sre  years. 

"The  Jiraetiafl  of  making  sucb  appointmenCa, 
whathenn  araditlon  or  duiing  theseision  of  Congress, 
haaheeDOODItsDUr  followed  during  every  Adminis- 

tration&om  the  earii— *  — '-'  -'  '"--  " ' 

and  its  perfect  Uwfuli 
been  questioned  or  di 

eakulation  any  but  t~he~cliief  oBtoeraof'ffio  aeverai 
DepatUneilla,  it  will  be  found  that  provisional  ap- 

Eointmeatsto  Sll  vaoancieB  wore  made  iotbennm- 
er  of  one  hundred  and  seventy-nine  from  the  oom- 
mpn^nniKiil  nt  I4i-T>«r!il  Jnnlisiin'x  g/l ministration  to 
number  would 

le  offices  and  bureaus  were 
rieramado  while 
raain  session;  some  w mob  were  made  in 
re  coatlDued  in  foree  long  ailer  tbe  Sen- 
ate assemoied.  Sometimes  tbetampocajy  officer  was 
the  commissioned  head  of  another  Department, 
sometimes  a  subordinate  in  tbe  same  Department. 
Sometimoa  the  afairs  of  the  Navy  Department  bave 
been  directed  ad  iMerm  by  a  commodore,  and  thoae 
of  the  War  Department  by  a  general. " 

Importance  is  sought  to  he  given  to  the  pas- 
sage bj  the  Senate,  before  lie  impeachment 
articles  were  found  by  the  House  of  Represent- 
atives, of  the  following  resolution : 

"Eesohed  bv  the  SenaU  of  the  United  Slalet,  That 
--'     -^oConstitation  and  laws  of  tbe  Unit   '  "'  * 


the] 


of  War  and  dealBnate  any  otber  officer  to  perfoi 
the  duties  of  that  ofBco  ad  interim  "— 
OS  if  Senators  sitting  as  a  court  on  the  trial 
of  the  President  for  high  crimes  and  misde- 
meanors would  feel  bound  or  influenced  in  any 
degree  by  a  resolution  introduced  and  hastily 
passed  before  an  adjournment  on  the  very  day. 
the  orders  to  Stanton  and  Thomas  were  issued. 
Let  him  who  would  be  governed  by  such  con- 
siderations in  nassing  on  the  guilt  or  innocence 
of  the  accused,  and  not  by  the  law  and  the 
facta  as  they  have  been  developed  on  the  trial, 
shelter  himself  under  such  a  resolution.  I  am 
sure  no  honest  man  could.  It  is  known,  how- 
ever, that  the  resolution  coupled  the  two  things, 
the  removal  of  the  Secretary  of  War  and  the 
designation  of  an  officer  ad  interim,  together,  so 
that  those  who  believed  either  without  authority 
were  compelled  to  vote  for  the  resolution. 

My  understanding  at  the  time  was,  that  the 
act  of  1863  repealed  that  of  1795  authorizing 
the  designation  of  a  Secretary  of  War  ad  in- 
terim in  the  place  of  aSecretaiyremoMiJ,-  but 


I  never  entertained  the  opinion  that  the  Presi- 
dent had  not  power  to  remove  the  Secretary 
of  War  appointed  by  Mr.  Lincoln  during  his 
first  term.  Believing  the  act  of  1795  to  nave 
been  repealed,  I  was  bonnd  to  vote  that  the 
President  had  no  power  under  the  law  to  desig- 
nate a  Secretary  of  War  ad  interim  to  fill  a 
vacancyoauaed  by  removal,  just  as  I  would  feel 
bound  to  vote  ior  a  resolution  that  neither 
President  Jackson  nor  any  of  his  successors 
had  the  power,  under  the  law,  to  designate  ad 
interim  Postmasters  General  or  Secretaries  of 
(he  Navy  and  Interior  prior  to  the  act  of  1863 ; 
but  it  by  no  meansfoUows  that  they  were  guilty 
of  high  crimes  and  misdemeanors  in  making 
such  temporary  designations.  Theyacfed  with- 
out the  shadowof  statutory  authority  in  making 
such  appointments.  Johnson  claims,  and  not 
without  plausibility,  that  he  had  authority  under 
tbe  act  of  IT95  to  authorize  the  Adjutant  Gen- 
eral of  the  Army  to  perform  temporarily  the 
duties  of  Secretary  of  War ;  but  if  that  act  was 
repealed,  even  then  he  simply  acted  as  his  pre- 
decessors had  done  with  the  acquiescence  oitha 
naticfti  for  fortyyears  before.  Considering  that 
the  facts  charged  ^wnst  the  President  in  the 
seoondarticle  are  in  no  respect  contrary  to  anj 

Srovisionof  the  tenure- of-office  act;  that  they 
0  not  constitute  a  misdemeanor,  and  are  not 
forbidden  by  any  statntei  that  it  is  a  matter  of 
grave  doubt  whether  bo  much  of  the  act  of  1TQ5 
as  would  expressly  authorize  the  issuing  of  the 
letter  of  authority  to  General  Thomas  is  not  in 
force,  and  if  it  is  not,  that  President  Johnson 
still  had  the  same  authority  for  issuing  it  as  his 
predecessorshad  exercised  for  many  years  with- 
out objection  in  the  Navy,  Interior,  and  Post 
Office  Departments,  it  is  impossible  for  me  to 
hold  him  guilty  of  a  high  misdemeanor  under 
that  article.  To  do  so  would,  in  my  opinion, 
be  to  disregard,  rather  than  recognize,  that  im- 
partial justice  I  am  sworn  to  administer. 

What  has  been  said  in  regard  to  the  second 
article  applies  with  equal  force  to  the  third  and 
eighth  articles ;  there  being  no  proof  of  an 
unlawful  intent  to  control  the  disbursements 
of  the  moneys  appropriated  for  the  military 
service,  as  charged  in  the  eighth  article. 

Articles  four,  five,  sis,  ana  seven,  taken  to- 
gether, charge  in  substance  that  the  President 
conspired  with  LorenBO  Thomas  and  other  per- 
sons with  intent,  by  intimidation  and  threats, 
to  prevent  Edwin  M.  Stanton  from  holding  the 
office  of  Secretary  of  War,  and  by  force  to 
seize  and  possess  the  property  of  the  United 
States  in  the  Department  of  War;  also  that  he 
conspired  fo  do  the  same  things  contrary  to  the 
tenure- of- office  act,  without  any  allegation  of 
force  or  threats.  The  record  contains  no  suffi- 
cient proof  of  the  intimidation,  threats,  or 
force  charged;  and  as  the  President  had,  in 
my  opinion,  the  right  to  remove  Mr.  Stanton, 
his  order  for  that  purpose,  asalso  that  to  Gen- 
eral Thomas  to  take  possession,  both  peace- 
fully issued,  have,  inmy  judgment,  none  of 
tbe  element^  of  a  conspiracy  about  them. 
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The  ninth  article,  known  as  the  Emory  arti- 
cle, is  wholly  unsupported  by  evidence. 

The  tenth  article,  relating  to  the  speeches 
of  the  Preaident,  is  substantially  proven,  but 
the  speeches,  although  discreditable  to  the 
high  office  he  holds,  do  not,  in  my  opinion, 
afi'ord  just  ground  foe  ini peach ment. 

So  much  of  fhe  eleventh  article  aa  relates  to 
the  speech  of  the  President  made  August  18, 
1866,  is  disposed  of  by  what  has  been  said  un 
the  tenih  article. 

The  only  proof  to  sustain  the  allegation  of 
TinlawfuUy  attempting  to  devise  means  to  pre- 
vent Edwin  M.  Stanton  from  resuming  the 
office  of  Secreta^  of  War  ia  to  be  found  in.  a 
letter  from  the  President  to  General  Grant, 
dated  February  10,  1868,  written  long  after 
Mr.  Stanton  had  been  restored.  This  letter, 
referring  to  a  controversy  between  the  Presi- 
dent and  General  Grant  in  regard  to  certain 
communications,  oral  and  written,  which  had 
Tossed  between  them,  shows  that  it  was  the 
President's  intent,  in  case  the  Senate  did  not 
concui'  in  Stanton's  suspension,  to  compel  him 
to  resort  to  the  courts  to  regain  possession  of 
the  War  Department,  with  a  view  of  obtaining 
A  judicial  decision  on  the  validity  of  the  tenure- 
of-oilice  act ;  but  the  intention  was  never 
carried  out,  and  Stanton  took  possession  by 
the  voluntary  surrender  of  the  office  by  Gen- 
eral Grant.  Was  this  intent  or  purpose  of  the 
President  to  obtain  a  judicial  decision  in  the 
only  way  then  practicable  a  high  misdemeanor  ? 

It  is  unnecessary  to  inquire  whether  the 
President  would  have  been  justified  in  carrying 
his  intention  into  effect.  It  was  not  done  and 
his  entertainingan  intention  to  do  it  constituted, 
in  my  opinion,  no  offense.  There  is,  however, 
to  my  mind  another  conclusive  answer  to  this 
charge  in  the  eleventli  article.  The  President, 
in  my  view,  had  authority  to  remove  Mr.  Stan- 
ton, and  this  being  so,  he  could  by  removal  at 
any  time  have  lawfully  kept  him  from  again 
taking  possession  of  the  ofBce. 

There  is  noproofto  sustain  the  other  charges 
of^this  article.  In  coming  to  the  conclusion 
that  the  President  is  not  guilty  of  any  of  the 
high  crimes  and  misdemeanors  with  which  he 
Stands  charged,  t  have  endeavored  to  be  gov- 
erned by  the  case  made  without  reference  to 
other  acta,of  his  not  contained  in  the  record, 
and  without  givlngthe  least  heed  to  the  clamor 
of  intemperate  zealots  who  demand  the  convic- 
tion of  Andrew  Johnson  as  a  test  of  party  faith, 
or  seek  to  identify  with  and  make  responsible 
for  his  acts  those  who  from  convictions  of  duty 
feel  compelled  on  the  case  made  to  vote  for 
his  acquittal.  His  speeches  and  the  general 
course  of  his  administration  have  been  as 
distasteful  to  me  as  to  any  one,  and  I  should 
consider  it  the  great  calamity  of  the  age  if  the 
disloyal  element,  so  often  encouraged  by  his 
measures,  shonldKain  politicalascendency.  If 
thequestionwas,  Is  An  drew  John  son  a  fit  person 
for  President?  Ishouldanswer,  no;  butitisnot 
a  paKy  question,  nor  upoa  Andrew  Johuson's 


deeds  and  acts,  except  so  far  as  they  are  made 
to  appear  in  She  record,  that  I  am  to  decide. 

Painful  as  it  is  to  disagree  with  so  many 
political  associates  and  friends  whos@  consci- 
entious convictions  have  led  them  to  a  different 
result,  I  must,  nevertheless,  in  the  discharge  of 
the  high  responsibility  nnder  which  I  act,  be 
governed  by  what  my  reason  and  judgment 
tell  me  is  the  truth,  and  the  j'nstiee  and»th» 
law  of  this  qase.  What  law  does  this  record 
show  the  President  to  have  violated?  Is  it  the 
tenure-of-office  act?  I  believe  in  the  consti- 
tuljonality  of  that  act,  and  stand  ready  to 
punish  its  violators;  but  neither  the  removal 
of  that  faithful  and  efficient  olEcer,  Edwin 
M.  Stanton,  which  I  deeply  regret,  nor  the  ad 
inlerim  designatJon  of  Lorenzo  Thomas,  were, 
as  has  been  shown,  forbidden  by  it.  Is  it  the 
reconstruction  acts  ?  Whatever  the  facts  may 
be,  this  record  does  not  contain  a  particle  of 
evidence  of  their  violation.  Is  it  the  conspiracy 
act?  No  facts  are  shown  to  sustain  such  a 
charge,  and  the  samemaybesaid  of  the  charge 
of  a  violation  of  the  appropriation  act  of  MarSi 
2,  1867 ;  and  these  are  all  the  laws  alleged  to 
have  been  violated.  It  is,  however,  charged 
that  Andrew  Johnson  has  violated  the  Conali- 
tution.  The  fact  may  be  so,  but  where  is  the 
evidence  of  it  to  be  found  in  this  record? 
Others  may,  but  I  cannot  find  it.  To  convict 
and  depose  the  Chief  Magistrate  of  a  great 
nation,  when  his  guilt  was  not  made  palpable 
by  the  record,  and  for  insufficient  cause,  would 
he  fraughtwith  far  greater  danger  to  the  future 
of  the  country  thhn  can  arise  from  leaving  Mr. 
Johnson  in  office  for  the  remaining  months  of 
his  term,  with  powers  curtailed  and  limited  as 
they  have  been  by  recent  lenslation. 

Once  set  the  example  of  impeaching  a  Pres- 
ident for  what,  when  the  excitement  of  the 
hour  shall  have  subsided,  will  be  regarded  aH 
insufficient  causes,  as  several  of  those  now 
alleged  against  the  President  were  decided  to 
be  by  the  House  of  Representatives  only  a  few 
months  since,  and  no  future  President  will  be 
safe  who  happens  to  differ  with  a  m^ority  of 
the  House  and  two  thirds  of  the  Senate  on  any 
measnre  deemed  by  them  important,  particu- 
larly if  of  a  political  character.  Blinded  by 
partisan  zeal,  with  such  an  example  before 
them,  they  will  not  scruple  to  remove  out  of 
the  way  any  obstacle  to  the  accomplishment 
of  their  purposes,  and  what  then  becomes  of  the 
checks  and  balances  of  the  Constitution,  so 
carefully  devised  and  so  vital  to  its  perpetuity? 
They  are  all  gone.  In  view  of  the  conse- 
qnencea  likely  to  flow  from  Ibis  day's  pro- 
ceedings, should  they  result  in  conviction  on 
what  my  judgment  tells  me  are  ineufGcicBt  . 
charges  and  proofs,  I  tremhle  for  the  future 
of  my  country.  I  cannot  be  an  instrument  t^ 
produce  such  a  result ;  and  at  the  hazard  of 
the  ties  even  of  friendship  and  affection^  till 
calmer  times  shall  do  justice  to  my  motives, 
no  alternative  is  left  me  but  the  indexible 
discharge  of  duty. 
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HON.  JAMES  W.  GRIMES. 

The  President  of  tie  United  States  stands  at 
tie  bar  of  the  Senate  charged  with  the  com- 
mission of  high  crimes  and  misdemeanors. 
Th^principal  offense  charged  against  him  is 
embodied  m  various  forms  in  the  first  eight 
articles  of  impeachment.  This  offense  is  al- 
leged to  consist  in  a  violation  of  the  provi^ons 
of  the  first  section  of  an  act  of  Congress  enti- 
tled "  An  act  regulating  the  tenure  of  certain 
civil  offices,"  approved  March  2, 1867,  in  this, 
that  on  the  21st  da^  of  February,  186S,  the 
President  removed,  or  attempted  to  remove, 
Edwin  M.  Stanton  from  the  office  of  Secretary 
for  the  Department  of  War,  and  issued  a  letter 
of  authoiitj  to  General  Lorenzo  Thomas  aa 
Secretary  for  the  Department  of  War  ad  in- 
terim. 

The  House  of  Representatives  charge  in  their 
three  first  articles  that  the  President  attempted 
to  remove  Mr.  Stanton,  and  that  he  issued  his 
letter  of  authority  to  General  Thomas  with  an 
intent  to  violate  the  law  of  Congress,  and  with 
the  ftirther  "intent  to  violate  the  Constitution 
of  the  United  States."  The  President,  by  his 
ansiver,  admits  that  he  sought  to  substitute 
General  Thomas  for  Mr.  Stanton  at  the  head 
of  the  Department  of  War;  bat  insists  that  he 
had  the  right  to  make  such  substitution  under 
the  laws  then  and  now  in  forc^,  and  denies  lliat 
in  anything  that  he  has  done  or  attempted  to 
do  he  intended  to  violate  the  laws  or  the  Con- 
stitution of  the  United  States. 

To  this  answer  there  is  a  general  traverse 
by  the  House  of  Representatives,  and  thereon 
issue  is  joined ;  of  that  issue  we  are  the  triers, 
and  have  sworn  that  in  that  capacity  we  will 
do  ''  impartial  justice  according  to  the  Consti- 
tution and  the  laws." 

It  will  be  perceived  that  there  is  nothing  in- 
volvedin  thefirsteight  articles ofimpeachment 
but  pure  questions  of  law  growing  out  of  the 
oonstructioa  of  statutes.  Mr.  Johnson's  guilt 
or  innocence  upon  those  articles  depends  wholly 
on  the  fact  whether  or  not  he  had  the  power, 
after  the  passage  of  the  tenure- of- office  act  of 
March  2, 1867,  to  remove  Mr.  Stanton^and  issue 
the  letter  of  appointment  to  General"  Thomas, 
and  upon  the  further  fact,  whether,  having  no 


n  of  the  United  States. 
Mr,  Stanton  was  appointed  Secretary  for  the 
Department  of  War  by  Mr.  Lincoln  on  the  15th 
day  of  January,  1862,  and  has  not  since  been 
reappointed  or  recom missioned.  His  commis- 
sion was  issued  to  continue  "  for  and  during  the 
pleasure  of  the  President."  His  appointment 
was  made  under  the  act  of  August  7,  1789,  the 
first  two  sections  of  which  read  as  follows ; 

"There  shall  be  an  eseoutive  Department  to  be 
denODunated  the  Department  of  War;  and  thire 


Ehall  be  it  principal  otBcer  therein,  to  be  onlled  the 
Secretin?  tor  the  Department  of  War  who  shull  per- 
form and  execute  Bunh  duties  as  aboil  from  time  to 
time  be  eojoiued  onor  intrnsted  to  him  by  the  Piesi- 
deDt  of  the  United  States,  and  the  said  priueipal 
officer  riioll  conduct  the  businesa  of  the  said  Depart- 
ment in  sueb  manner  as  the  President  of  the  United 
States  shall  from  time  to  time  order  and  inatonct, 

"  There  shall  be  In  the  said  Department  an  inferior 
offioer.  to  be  appointed  by  said  principal  oEoer.  to  be 
empluyed  therein  as  he  shall  deem  proper,  and  to  be 
eBlledtbeehiefolerkofthBDepartmentofWar:  aal 

oMeehytkePrcmdrntofth'  Cnifsrf  pSlwtej,  and  in  any 
charge  of  the  records,  books."  ka. 

At  the  same  session  of  Congress  was  passed 
the  act  of  July  27,  1789,  creating  the  Depart- 
ment of  Foreign  Affairs.  The  two  first  sections 
of  the  two  acts  are  precisely  similar  except  in 
the    designations   of   the    two    Departments. 


debates  that  evertook  place  in  Congress.  The 
subject  under  discussion  was  the  teniireof  pub- 
lic officers,  and  especially  the  tenure  by  which 
the  Secretaries  of  the  Executive  Departments 
should  hold  their  oESces.  Without  going  into 
the  particulars  of  that  great  debate,  it  is  suffi- 
cient to  say  that  the  reasons  assigned  by  Mr. 
Madison  and  his  associates  in  favor  of  a  "  ten- 
ure during  the  pleasure  of  the  President"  were 
adoptedasthe  true  constitutional  theory  on  this 
subject.  That  great  man,  with  almost  a  pro- 
phetic anticipation  of  this  case,  declared  on  the 
16th  June,  1789,  in  his  speech  in  the  House  of 
Representatives,  of  which  he  was  a  member 
from  Virginia,  that — 

ion  of  the  Constitution 


thatttieFiratMagistrateahoiiidl 


r -^far.therefore,  aawedonot 

make  the  officers  who  ate  to  aid  him  in  the  duties 

ponsible  to  the  coantrr.  Aeoin.  is  there  no  danger 
that  an  officer,  when  he  is  appointed  by  the  concur- 
rence of  the  Senate  and  his&iendiin  that  body,  may 
choose  rather  to  risk  his  establiahment  oo  the  favor 
of  that  branch  Uian  reetitapon  the  dleoharge  of  his 
duties  to  the  saUafbotioa  of  the  executive  branch, 
which  is  conatitntiODally  antboriied  to  inspect  and 
control  bis  oanduot?  And  if  it  itiould  happen  tbat 
the  officers  connect  tbemselveswjt^  the  Senate,  they 
may  mutually  support  eoeh  of' ^  ' '  " 


reduce  the  power  of  the  Preaident  to  a  mere 

vapor,  in  which  cue  hie  Tespanslblllt;  would  be  anni- 
hilated, and  the  expectation  of  \l  unjust.  The  high 
executive  officers  joined  in  cabal  nith  the  Senate 
would  lay  the  foundation  of  discord,  and  end  in  an 
've  po  wer,  on  ly  to  be  removed 


Lofthe( 


It  will  be  observed  that  it  is  here  contended 
that  it  is  the  Constitution  that  establishes  the 
tenure  of  office.  And  in  order  to  pnt  this  ques- 
tion beyond  future  cavil.  Chief  Justice  Mar- 
shall, in  his  Life  of  Washington,  voia  me  2,  page 
162,  says  : 
"After  an  ardent  diecuasion,  which  consumed  ser- 
.Idays.theoommitteedivided,  and  the  amendment 

.,^.j  .. !._..j,  of  thirly-fonrto  twenty. 

id  by  the  Hooao  of  Repre- 

.~-r S  convoy  their  sense  of  the 

■deed. the  express  gi 
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lion  till. 

did  not  explicitly  cc 


of  the power 
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maredm  the  Houss.irhen  the  report  of  the  CoiamiC- 

clause  in  the  hill  so  ss  clearli'  to  implir  the  power  of 
KmoviiltobosolelyinthePraBidBnt.    He  gave  notice 


of  re 


BBd  by  Ti 


:only. 


and  consequently  be  auhjeated  to  legialative  instabil- 
ity, nheu  he  wils  nell  Batiefied  in  his  own  mind  that 
it  wasliy  fair  oonstruetlon  fired  in  the  Coaatitution. 
The  motion  waa  seconded  by  Mr.  Madison,  and  both 
mnendments  were  adopted." 
And  Judge  Marshall  adds: 


Bidered  ai 


biii  pi 
a  full  ex 


<ediata 


LOftheaenseoftheLegis- 

lacure  on  tniE  impottont  part  of  the  American  Con- 

Atid  Chancellor  Kent  sajs,  when  speaking  of 
the  action  of  this  Coiigresa,  many  of  the  mem- 
bers of  which  bad  been  members  of  the  Conven- 
tion that  framed  the  Constitution,  the  chiefest 
among  them,  perhaps,  being  Madison,  who  has 
been  called  the  father  of  that  inatratnent: 

"This  amounted  to  aleglBlatiTeooDetraatioD  of  Ihe 
Constitution,  and  it  haa  erer  BipBe  bein  aoqaiesced 
in  and  acted  upon  as  of  deidiivsauthoritTin  thi 


iration  is  not  speciatir  declared.  Itiasu 
'  the  wciKhty  reason  that  the  Eubardint 
the  exeoutive  department  ought  to  hold 
ire  ofthe  head  of  that  department,  becai 
(ted  general!)-  with  the  eseoutiya  authori 
'pardcigation  in  that  authority  by  the  Sl_ 

nstitctly.  ThePreBidentisthegreatrespon- 
erforthefaithfulexecutionof  thelaw,  and 
'  icidentaltothatduty.   "^ 


310. 


.  often  ha  i 


.0  fulflU  it. 


Thus  the  Constitulion  and  the  law  stood 
expounded  by  the  courts,  aa  construed  by  oo; 
mentators  and  publicists,  as  actedon  by  all  the 
Presidents,  and  acquiesced  in  by' all  of  the  Con- 
gresses from  1789  until  the  2d  March,  1867, 
when  the  tenureof-officeact  was  passed.  The 
first  section  of  this  act  reads  as  follows : 

"  That  every  person  holdisB  any  civil  offloo  to  which 
he  haa  been  appointed  by  and  with  the  advice  amJ 
consent  of  the  Senate,  and  every  person  who  shall 
hereafter  be  appointed  to  any  snch  o&ee,  and  abal! 
become  duly  Qualified  t«  act  therein,  is  and  ahaU  hi. 
entitled  to  hold sueh  office  untilasuocesaorsliallhave 
been  in  «,  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided." 

Then  comes  what  is  "otherwise  proviiied:  " 
'•promdfd.  That  the  Secretaries  of  State,  of  the 
,  »C  War.  of  the  Navy,  and  of  the  tnl 


tbel 


eral,  and  the  . 


it  by  and  with  the  advice  a: 


The  controversy  in  this  case  grows  out  of  the 
construction  of  this  section.  How  does  it  affect 
the  act  of  1789,  and  does  it  change  the  tenure 
of  office  of  the  Secretary  for  the  Department 
of  War  as  eatabllshedby  that  act?    To  that  in- 

3  airy  I  propose  to  address  myself.     I  shall  not 
eny  the  constitutional  validity  of  the  act  of 
March  2,   1867.     That  question  is  not  neces- 
sarily in  this  case. 
The  first  question  presented  is,  is  Mr.  Stan- 


ton's case  within  the  provisions  of  the  tcnate- 
of-office  act  of  March  2,  1867  ?      . 

Certainly  it  is  not  within  the  body  of  the  first 
section.  The  tenure  which  that  provides  for 
is  not  the  tenure  of  any  Secretary.  Alt  Secre- 
taries whose  tenure  is  regulated  by  this  law  at 
all  are  to  go  out  of  office  at  tbe  end  of  the 
terra  of  the  President  by  whom  they  shall  be 
appointed,  and  one  month  thereafter,  unless 
sooner  removed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  while  all 
other  civil  officers  are  to  hold  until  .  .  . 
shall  be  appointed  and  duly  qnalified. 
office  of  Secretary  has  attached  to  it  one  ten- 
ure ;  other  civil  officers  another  and  different 
tenure,  and  no  one  who  holds  the  office  of  Sec- 
retary can,  by  force  of  this  lato,  hold  by  any 
other  tenure  than  the  one  which  tbe  law  spe- 
cially assigns  to  that  office.  The  plain  intent 
of  the  proviso  to  the  first  section  is  to  prescribe 
a  tenure  for  the  office  of  Secretary  different 
from  the  t«oore  fixed  for  other  civil  officers. 
This  is  known  to  have  been  done  on  account 
of  the  marked  difference  between  the  heads  of 
Departments  and  all  other  officers,  which  made 
it  desirable  and  necessary  for  the  public  service 
that  the  heads  of  Departments  should  go  out 
of  office  with  the  President  by  whom  they  were 


hy  Mr.  Lincoln  should  hold  by  tbe  tenure  fixed 
by  the  act  for  ordinary  civil  officers,  while  al! 
the  other  Secretaries  should  hold  by  a  different 
tenure ;  that  those  appointed  by  the  present 
and  all  future  Presidents  should  hold  only 
during  the  term  of  the  President  by  whom 
they  may  have  been  appointed,  while  those  not 
appointed  by  him  should  hold  indefinitely^  and 
this  under  a  law  which  undertakes  to  define 
the  tenure  of  all  the  Secretaries  who  are  to 
holdtheirofficesunderthelaw.  I  cannoteome 
to  that  conclusion.  Mj  opinion  is,  that  if  Mr. 
Stanton'a  tenure  of  office  is  prescribed  by  this 
law  at  all,  it  is  prescribed  to  him  as  Secretary 
of  War,  under  and  by  force  of  the  proviso  to 
the  first  section  ;  and  if  his  case  is  not  included 
in  that  proviso  it  is  not, included  in  the  law  at 
all. 

It  is  clear  to  my  mind  that  the  proviso  does 
not  include)  and  was  not  intended  to  include, 
"  ,  Stanton's  case.     It  is  not  possible  to  apply 


him  o'ut  of  ofBce ;  a  conclusion,  I  consider, 
wholly  inadmisaable.  He  was  appointed  by 
President  Lincoln  during  his  first  term  of  office. 
He  cannot  hereafter  go  outof  office  at  the  end 
of  the  term  of  the  President  by  whom  he  was 
appointed.  That  term  was  ended  before  the 
law  was  passed.  The  proviso,  therefore,  can- 
not hare  been  intended  to  make  a  rule  for  his 
case ;  and  it  is  shown  that  it  was  not  intended. 
This  was  plainly  declared  in  debate  by  the 
conference  committee,  both  in  the  Senate  and 
in  the  House  of  Representatives,  when  the 
proviso  was  introduced  and  its  eflect  explained. 
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yice  of  the  President  by  wliom  they  were  ap- 
pointed, and  as  this  new  tenure  could  not  in- 
clude Mr.  Stanton's  case,  it  was  here  explicitly 
declared  that  it  did  not  include  it.  When  this 
subject  was  under  consideration  iu  the  Houee 
of  Representatives  on  the  report  of  the  con- 
ference committee  on  the  diesgreeing  vote  of 
the  two  Houaea,  Mr.  Schenck,  of  Ohio,  chair- 
man of  the  conference  committee  on  Uie  part 
of  the  House,  said: 

"  It  Hill  ba  remembered  that  by  the  bill  as  it  pmavA 
the  Senate  it  vaa  provided  that  the  coaeurience  of 

office,  axoept  in  the  oaae  of  tlieheadaof  DeparlmeQls, 
The  House  nmeaded  the  bill  of  the  Senate  so  aa  to 
extend  tbU  reauirement  to  the  heads  of  Departments 
at  well  aa  to  tbetr  ofBoeis. 

"The  oommittee  of  oonference  have  agreed  that 
theSenBtesballaeeepttheamendmeDtofUieHoiiae. 
But,  inaimault  <i»  ihu  would  compel  tht  Preiideui  to 
keep  aroattd  him  haada  of  i>e]iarlineBl9  utiiil  iheend  ff 
hi)  lerm  tcio  wauid  hold  over  ta  another  Itna,  a  eom- 
promiee  wag  made  by  uAuh  afiuiher  amandmeM  it 
aided  falhi»s>orti>miftlu  bill,  Kthatlitlerm  of  offiee 
of  the  heade  t^ DmwtmerOa  tkaU  expire  with  the  term 
IV  the  Freauietil  WAS  aBpoiMed  them,  blowing  tiiese 
UBuds  of  Departments  one  month  longer." 

When  the  bill  came  to  the  Senate  and  was 
considered  on  the  disagreeing  vote  of  the  two 
Houses,  and  Mr.  Doolittle,  of  Wisconsin, 
charged  that  although  thepurposeof  themeaa- 
nre  maa,  in  his  opinion,  to  force  the  President 
against  his  will  to  retain  the  Secretaries  ap- 
pointed by  Mr.  Lincoln,  yet  that  the  phraseol- 
ogy was  such  that  the  bill,  if  passed,  would 
not  accomplish  that  object,  Mr.  Shbrmas,  of 
Ohio,  who  was  a  member  of  the  conference 
committee  and  assisted  to  frame  the  proviso, 

"I  do  not  nnderBtand  thologloofthoSenatorfrom 
Wisconsin.  He  first  attributes  a  pnrpoee  to  tbecom- 
mittce  of  oonference  whioh  I  say  Is  not  true.  I  say 
that  the  Senate  have  not  lepslated  with  a  view  to 
any  persons  or  any  President,  and  therefore  he  com- 
menoes  by  asserting  what  is  not  true.  Wo  do  not 
legislate  in  order  to  fceep  in  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  or  the  Secretary  of  Stale." 

Then  a  conversation  arose  between  the  Sen- 
ator from  Ohio  and  another  Senator,  and  the 
Senator  from  Ohio  continued  thus; 

"  That  the&enatehad  no  sneh  purpose  is  shown  by 
itavote  tvice  to  make  this  exception.  That  this  pro- 


tbefnotth 
ply  t<    ■■ 


'esident.    The  Senator 


vent  themesent  Preeidi , 

relary  of  War,  tbe  Seoretiw  of  tie  Nai,, „ 

Seorotary  of  State.   Andlf  Jgnpposedthateither  o 
.1 ., "BgliB     '      ■■   ' 


thaC  bjmself  and  artnwi  tmly  that 

— '  "- "^esidmrtfro- 

SeeretoiT 

And  If  Is.,, 

_ , BowantdngmmanbL 

a!  to  bold  his  place  after  the  politest  intimation  by 
the  President  of  the  United  States  that  Ms  services 
were  no  longer  needed.  I  eertainly.  ae  a  Senator, 
would  consent  to  bis  removal  at  any  time,  and  so 
would  we  all." 

Did  any  one  here  doubt  the  correctness  of 
Mr.  SHEftMiJf's  interpretation  of  the  act  when 
he  declared  that  it  "  lomild  not  prenent  thepres- 
tnt  President  from  removing  Vie  Secretary/  of 
War,  tlte  Secniary  ^  the  Nai>y,  and  the  Secre- 


i,  said  Mr.  Sherhah: 
isoasethecommitteeofconferenoe— I  agreed 
)n  to  qualify  to  some  extent  tbe  power  of 


lister  shall  hold  his  oSoe  notfor  i 


aithef 


erlhal  oj 


li  him  hold! 


But  whatever  may  have  been  the  character 
of  the  debates  at  the  time  of  the  passage  of  the 
law,  or  whatever  may  have  been  the  contempo- 
raneous exposition  of  it,  J  am  clearly  convinced 
that  tbe  three  Secretaries  holding  over  from 
Mr.  Lincoln's  administration  do  not  fall  within 
its  provisions  under  any  fair  judicial  interpre- 
tation of  the  act ;  that  Mr.  Stanton  held  hia 
office  under  the  act  of  1789,  and  under  his  only 
commission,  issued  in  1S62,  which  was  at  the 
pleasure  of  tbe  President;  and  I  am,  couse- 
qnenlly,  constrained  to  decide  that  the  order 
lor  his  removal  was  a  lawful  order.  Any  other 
construction  would  involve  us  in  the  abeurdity 
of  ostensibly  attempting  to  limit  the  tenure  of 
all  Cabinet  officers  to  the  term  of  the  officer 
having  the  power  to  appoint  them,  yet  giving 
to  three  of  the  present  Cabinet  ministers  an 
unlimited  tenure ;  for,  if  the  construction  con- 
tended for  by  the  Managers  be  the  correct  one, 
while  four  of  the  present  Cabinet  officers  will 
go  out  of  office  absolniely,  and  without  any 
action  by  the  Senate,  on  the  4th  of  April  next, 
they  having  been  appointed  by  Mr.  Johnson, 
the  three  Cabinet  officers  appointed  by  Mr, 
Lincoln  will  hold  by  another  and  different  ten- 
ure, and  cannot  be  removed  until  the  incom.ing 
President  and  the  Senate  shall  mutually  agree 
to  their  removal. 

If  I  have  not  erred  thusiar  in  my  judgment, 
then  it  follows  that  the  order  for  the  removal 
of  Mr.  Stanton  was  not  a  violation  of  the  Con- 
stitution of  the  United  States  by  reason  of  its 
having  been  issued  during  the  session  of  the 
Senate.  If  Mr.  Stanton  held  his  office  at  the 
pleasure  of  the  President  alone  under  the  act 
of  1789,  as  I  think  he  did,  it  necessarily  follows 
that  the  President  alone  could  remove  him. 
The  Senate  had  no  power  in  reference  to  his 
continuance  in  office.  I  am  wholly  unable  to 
perceive,  therefore,  that  the  power  of  the  Presi- 
dent to  remove  him  was  affected  or  qualiSed 
by  the  fact  that  the  Senate  was  in  session. 

It  baa  sometimes  been  put  forward,  as  it  was 
by  Mr.  Webster  in  the  debate  of  1835,  that  the 
usual  mode  of  removal  from  office  by  the  Presi- 
dent during  B  session  of  the  Senate  had  been 
by  the  nomination  of  a  successor  in  place  of 
A  B,  removed.  This  would  naturally  be  so  in 
all  cases  except  the  few  in  which  the  officer 
could  not  be  allowed,  consistently  with  the 
public  safety,  to  continue  in  office  until  his 
BucceeEOr  should  be  appointed  and  qualiSed 
and  also  should  refuse  to  resign.  Such  cases 
cannot  often  have  occurred.     But  when  they 


,  Google 


873 


Lave  occurre<J,  I  believe  the  President  has 
exerciaed  thai  power  which  was  understood  to 
belong  to  hioi  alone,  and  which  in  the  statute 
tenure  of  most  offices  is  recognised  by  the  acta 
of  Congress  creating  tbera  to  be  the  pleasure 
of  the  President  of  3ie  United  States.  A  num- 
ber of  cases  af  this  kind  have  been  put  in  evi- 
dence. I  do  not  find,  either  in  the  debates 
which  have  been  had  on  the  power  of  removal, 
or  in  the  legislation  of  Congress  on  the  tenure 
of  offices,  any  trace  of  a  diatinction  between 
the  power  of  the  President  to  remove  in  receas 
and  hia  power  to  remove  during  a  session  of 
the  Senate  an  officer  who  held  solely  by  his 
pleasure ;  and  I  do  not  see  how  snch  a  distinc- 
tion could  exist  without  some  positive  and  dis- 
tinct provision  of  law  to  mate  and  deGno  it.  I 
know  of  no  such  provision.  If  that  was  the 
tenure  by  which  Mr.  Stanton  held  the  office  of 
Secretary  for  the  Department  of  War,  and  I 
think  it  was,  then  I  am  also  of  the  opinion  that 
it  was  not  a  violation  of  the  Constitution  to 
remove  him  during  a  session  of  the  Senate. 

If  Mr.  Stanton  held  under  the  act  of  1789 
no  permission  of  the  President  to  continue  in 
office,  no  adoption  of  him  as  Secretary  for  the 
Department  of  War,  could  change  tae  legal 
tenure  of  his  office  as  fixed  by  law  or  deprive 
the  President  of  the  power  to  remove  him. 

My  opinion  on  the  matter  of  the  first  article 
is  not  atfected  by  the  fects  contained  in  it,  that 
the  President  suspended  Mr.  Stanton  and  sent 
notice  of  tlie  suspension  to  the  Senate,  and  tlie 
Senate  refuaed  to  concur  in  that  suapension. 
In  my  opinion  that  acdon  of  the  President 
could  not  and  did  not  change  the  tenure  of  Mr. 
Stanton's  office,  a^  it  suhaiated  by  law  at  the 

Sleasure  of  the  President,  or  deprive  the  Presi- 
ent  of  that  authority  to  remove  him  which 
oecessarily  arose  from  that  tenure  of  office. 

If  tlie  order  of  the  President  to  Mr.  Stan- 
ton was  a  lawful  order,  as  I  have  already  said 
I  thought  it  was,  the  first  question  under  the 
second  article  is  whetherthe  President  did  any- 
thing unlawful  in  giving  the  order  to  General 
lyiomaa  to  perform  the  duties  of  Secretary  for 
the  Department  of  War  ad  infenm. 

This  was  not  an  appointment  to  office.  It 
was  a  temporary  designation  of  a  person  to  dis- 
charge the  duties  of  an  office  until  the  office 
could  be  filled.  The  distinction  between  such 
a  designation  and  an  appointment  to  office  is 
in  itaelf  clear  enough,  and  has  been  recognized 
certainly  since  the  act  of  February  13,  1796. 
Many  caees  have  occurred  in  which  tliis  author- 
ity has  been  exercised.  The  necessity  of  some 
Buoh  provision  of  law,  in  cases  of  vacancy  in 
offices  which  the  Bxecntive  cannot  instantly 
fillj  must  be  apparent  to  every  one  acquainted 
with  the  workings  of  our  Government,  and  I 
do  not  Buppose  that  a  reasonable  question  can 
be  made  01  the  constitutional  validity  of  a  law 
providing  for  such  cases. 

The  law  of  1795  did  provide  for  such  cases; 
and  the  President,  in  his  answer,  says  he  was 
«dvised  that  this  was  a  subsisting  law  not  re- 


pealed. It  may  he  a  question  whether  it  has 
been  repealed ;  but  from  the  best  examination 
I  have  been  able  to  bestow  upon  the  subject  I 
am  satisfied  it  has  not  been  repealed. 

I  do  not  propose  to  enter  into  the  technical 
rules  as  to  implied  repeals.  It  ia  a  subject  of 
great  difficulty,  and  I  do  not  profess  to  be  able 
to  apply  those  rules ;  I  take  only  this  practical 
view  of  the  subject ;  when  the  act  of  February 
20, 1863,  was  passed,  which  it  is  supposed  may 
have  repealed  the  act  of  1795,  it  is  beyond  all 
dispute  that  vacancies  in  office  might  be  created 
by  the  President;  and  there  might  be  the  same 
necessity  for  making  temporary  provision  for 
discharging  the  duties  of  such  vacant  offices  as 
was  provided  for  by  the  act  of  1705.  The  act 
of  1863  is  wholly  silent  on  this  subject.  Why 
should  I  say  that  a  public  necessity  provided 
for  in  1705  and  not  negatived  in  lg»3  was  not 
then  recognized  ;  or  why  should  I  say  that  if 
reeo^lKed  it  was  intended  by  the  act  of  1863 
that  it  should  not  thereafter  have  any  provision 
made  for  it  ?  Comparing  the  act  of  1S63  and 
the  cases  it  provided  for,  I  see  no  sufficient 
reason  to  say  that  it  iras  the  intention  of  Con- 
gress in  1863  to  deprive  the  President  of  the 
power  given  by  the  act  of  1795  to  supply  the 
temporary  necessities  of  the  public  service  in 
case  of  vacancy  caused  by  removal. 

But  if  I  thought  otherwise  I  should  be  un- 
able to  convict  the  President  of  a  crime  because 
he  had  acted  under  the  law  of  1705.  Many 
cases  of  ad  interim  appointments  have  been 
brought  before  us  in  evidence.  It  appears  to 
have  been  a  constaot  and  frequent  practice  of 
the  Government,  in  all  cases  when  the  Presi- 
dent was  not  prepared  to  fill  an  office  at  the 
moment  when  the  vacancy  occurred,  to  make 
an  ad  interim  appointment.  There  were  one 
hundred  and  seventy-nine  such  appointments 
specified  in  the  schedule  annexed  to  the  mes- 
sage  of  President  Buchanan,  found  on  page  584 
of  the  printed  record,  as  having  occurred  in 
little  more  than  the  space  of  thirty  years.  I 
have  not  minutely  examined  the  evidence  to 
follow  tjie  practice  further,  because  it  seems  to 
me  that  if,  as  I  think,  the  President  had  the 
power  to  remove  Mr.  Stanton,  he  might  well 
conclude,  and  that  it  cannot  be  attributed  to 
him  as  a  high  crime  and  misdemeanor  that  he 
did  conclude,  that  he  might  designate  some 
proper  officer  to  take  charge  of  the  War  Depart- 
ment until  he  could  send  a  nomination  of  a  suit- 
able person  to  be  Secretary :  and  when  I  add 
that  on  the  next  day  after  this  designation  the 
President  did  nominate  for  thai  office  an  emi- 
nent citizen  in  whose  loyalty  to  our  country  and 
in  whose  fitness  for  any  duties  he  might  be 
willing  to  undertake  the  people  would  be  will- 
ing to  confide,  I  can  find  no  sufficient  reason  to 
doubt  that  the  President  acted  in  good  faith  and 
believed  that  he  was  acting  within  the  laws  of 
the  United  States.  Surely  the  mere  signing  of 
that  letter  of  appointment,  "  neither  attended 
or  followed  by  the  possession  of  the  office  named 
in  it  or  by  any  act  of  force,  of  violence,  of 
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fraod,  of  corruption,  of  injury,  or  of  evil,  will 
not  justify  ua  ia  depriving  the  President  of  his 

I  liave  omitted  to  notice  one  fact  stated  in 
the  second  article.  It  is  that  the  designation 
of  General  Thomas  t«  act  ad  interim  as  Sec- 
retary of  War  nua  made  during  a  session  of 
the  Senate.  This  requires  but  few  words.  The 
acts  of  Congress,  and  the  nature  of  the  eases 
to  which  they  apply,  admit  of  no  distinction 
between  ad  interim  appointments  in  the  sea- 
sions  or  the  recess  ot  the  Senate.  A  desig- 
nation is  to  be  made  when  necessary,  and  the 
aecesEit;  may  occur  either  in  seaaion   or  in 

I  do  not  deem  it  necessary  to  state  any  ad- 
ditional views  concerning  the  third  article,  for 
I  find  in  it  no  allegations  upon  which  X  have 
not  already  sufficiently  indicated  my  opinion. 

The  fourth,  fiflh,  sixth,  and  seventh  articles 
charge  a  conspiracy.  I  deem  it  sufficient  fjD 
say  that,  in  my  judgment,  the  evidence  adduced 
by  the  House  of  Representatives  not  only  fails 
to  prove  a  conspiracy  between  the  President 
and  General  Thomas  to  remove  Mr.  Stanton 
from  office  by  force  or  threats,  but  it  fails  to 
prove  any  conspiracy  iu  any  sense  I  can  attach 
to  that  word. 

The  President,  bya  written  order  committed 
to  General  Thomas,  required  Mr.  Stanton  to 
cease  to  act  as  Secretary  for  the  Department 
of  War,  and  informed  him  that  he  had  em- 
powered General  Thomas  to  act  as  Secretary 
ad  interim.  The  order  to  General  Thomas 
empowered  him  to  enter  on  the  duties  of  the 
office  and  receive  from  Mr.  Stanton  the  public 
property  in  his  charge.  There  is  no  evidence 
that  the  President  contemplated  the  use  of 
force,  threats,  or  intimidation ;  still  leaa  that  he 
aulhoriited  General  Thomas  to  iise  any.  I  do 
notregatdthe  declarations  of  General  Thomas, 
Bs  explained  by  himselt\  as  having  any  tend- 
ency even  to  fix  on  the  President  any  purpose 
beyond  what  the  orders  on  their  face  import. 

Believing,  as  I  do,  that  the  orders  of  the 
President  lor  the  removal  of  Mr.  Stanton,  and 
the  designation  of  General  Thomas  to  act  ad 
inttHm,  were  legal  orders,  it  is  manifestly  im- 
possible for  me  to  attach  to  them  any  idea  of 
criminal  conspiracy.  If  those  orders  had  not 
Jseeo,  in  my  judgment,  lawful,  1  should  not 
Tiave  come  to  the  conclusion,  upon  the  evi- 
dence, that  any  actual  intent  to  do  an  unlaw- 
fiil  act  was  proved; 

The  eighta  article  does  not  require  any  par- 
ticular notice  after  what  I  have  said  of  the 
first,  second,  and  third  articles,  because  the 
only  additional  matter  contained  in  it  is  the 
allegation  of  an  intent  to  unlawfully  control 
the  appropriations  made  by  Congress  for  the 
military  service  by  unlawmlly  removing  Mr. 
Stanton  from  the  o£Ece  of  Secretary  for  the 
Department  of  War. 

In  my  opinion,  no  evidence  whatever,  tend- 
ing to  prove  this  intent,  baa  been  given.  The 
Managers  oETered  some  evidence  which  Ihey 


supposed  might  have  some  tendency  to  prove 
this  allegation,  but  it  appeared  to' the  Senate 
that  the  supposed  means  could  not,  under  any 
circumstances,'  be  adequate  to  the  supposed 
end,  and  the  evidence  was  rejected.  Holding 
that  the  order  for  the  removal  of  Mr.  Stanton 
was  not  an  infraction  of  the  law,  of  coarse  this 
article  is,  in  my  opinion,  wholly  unsupported. 

I  find  no  evidence  sufGcient  to  support  the 
ninth  article. 

The  President,  as  Commander-in-Chief  of 
the  Army,  had  a  right  to  be  informed  of  anr 
details  of  the  military  service  concerning  which 
he  thought  proper  to  inquire.  His  attention 
was  called  by  one  of  his  Secretaries  to  some 
unusual  orders.  He  sent  to  General  Emory  to 
make  inquiry  concerning  them.  In  thecoursa 
of  the  conversation  General  Emory  himself  in- 
troduced the  subject  which  is  the  giat  of  the 
ninth  arlicle,  and  I  find  in  what  the  President 
said  to  him  nothing  which  he  might  not  natu- 
rally say  in  response  to  General  Emory's  in- 
quiries and  remarks  without  the  criminal  intent 
cnacged  In  this  ninth  article. 

I  come  now  to  the  question  of  intent.  Ad- 
mitting that  the  President  had  no  power  under 
the  law  to  issue  the  order  to  remove  Mr.  Stan- 
ton and  appoint  General  Thomas  for  Secretary 
the  Department  of  War  ai  tnten'm,  did  he 
issue  those  orderswith  a  manifest  intent  to  vio- 
late the  laws  and  "the  Constitution  of  the  Uni- 
ted States,"  as  charged  in  the  articles,  or  did 
he  issne  them,  as  he  says  he  did,  with  a  view 
to  have  the  constitutionality  of  the  tenure-of- 
office  act  judicially  decided? 

It  is  apparent  to  my  mtnd  that  the  President 
thoroughly  believed  the  tenure -of- office  act  to 
be  unconstitutional  and  void.  He  was  so  ad- 
vised by  every  member  of  hia  Cabinet  when  the 
bill  was  presented  to  him  for  his  approval  in 
February,  1867.  The  Managers  on  the  part  of 
the  House  of  Representatives  have  put  befora 
us  and  made  legal  evidence  in  this  case  the 
message  of  the  President  to  the  Senate,  dated 
December  12. 1867.  In  that  message  the  Presi- 
dent declared — 


"That 


■e-of-offi«o  law  did  n 


sideraUon  to  my  Cabinet  for  their  advice  upon  the 
quaatioii.  whether  I  ehould  approve  it  or  not.  It  was 
a  Erave  queition  of  oonstituCional  law.  in  whiuh  I 
would  of  OQQiaB  rely  most  npoo  the  opinion  of  the 
AttoraerOeaeralandofMr.  Stanton,  who  hadonoe 


AttorneyGteUBi-.. 

net  advised  me  that  the  proposed  lair 
tutional.    All  spoke  without  donbt  oi 


e  referred  to  the 


e  speech  of  Mr.  BuoliaDBii 


The  counsel  for  the  respondent  not  aalj 
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offered  to  prove  the  truth  of  this  _  ..  .._ __ 

the  Preaideat  by  members  of  the  Cabinet,  but 
they  tendered  in  addition  thereto  the  proof 
"that  the  duty  of  preparinga  message,  getting 
forth  the  objections  to  the  constitutionality  of 
the  bill,  was  devolved  on  Mr.  Seward  and  Mr. 
Stanton."    They  also  oETered  to  prove— 

"  That  at  tba  meetings  of  tbe  Cabinet,  nt  wbleb  Mr. 
Stanton  Has  present,  beld  wbile  the  teaure-of-ames 
bill  nas  before  the  Freeldent  for  approvab  the  sdiice 
-'■'■'''-'•■--■ ---igarf to  the samt .....j  u...i.. 


Preeident  and  ei 

It  nho  hud  Ti 


Ted  their  i 


;tioas  upon  tbe 


"  That  at  the  Cabinet  meeting:^  between  tbe  paesaire 
of  tbe  teunre-of-oivil-aSce  bill  and  the  order  of  the 
2lBt  of  Eebruary.  1866.  for  tbe  removal  of  Mr.  Stan- 
ton, upon  ocoasiona  nhen  theoondition  of  the  publio 
eeTvice  aa  affected  b;  the  operation  of  that  biircama 
up  for  the  oonaideralion  >nd  adiiee  of  the  Cabinet,  it 
was  considered  hi-  tbe  President  and  Cabinet  that  a 
properregard  to  the  public  aervLce  made  it  desirable 
that  upon  aomo  proper  case  a  judicial  determina- 
tion on  the  conatitutioDalil;  of  the  law  should  be 
obtained." 

This  evidence  was,  in  my  opinion,  clearly 
admissible  as  cnmulatjve  of,  or  to  explain  or 
disprove,  the  message  of  tbe  President,  which 
narrates  substantially  the  same  facta,  and  which 
the  Managers  have  introduced  and  made  a  part 
of  their  case;  but  it  was  rejected  as  incom- 
petent testimony  by  a  vote  of  the  Senate.  I 
believe  that  decision  was  erroneous;  and  in- 
asmuch as  there  is  no  tribunal  to  revise  the 
errors  of  this,  and  it  is  impossible  to  order  a 
new  trial  of  this  case,  I'deem  it  proper  to  regard 
these  offers  to  prove  as  having  been  proved. 

We  have  in  addition  to  this  testimony  as  to 
the  intent  of  the  President  the  evidence  of  Gen- 
eral Sherman.  The  President  desired  to  ap- 
goint  General  Sherman  Secretary  ad  intertm 
)r  the  Department  of  War,  and  tendered  to 
him  the  oihce.  The  comphcationB  in  which 
the  office  was  then  involved  was  talked  over 
between  them.  General  Sherman  says  that  the 
subject  of  using  force  to  eject  Mr.  Stanton  from 
the  office  was  only  mentioned  by  the  President 
to  repel  the  idea.  When  General  Sherman 
asked  him  why  the  lawyers  could  not  ipake  up 
a  case  andjiave  the  conflicting  questions  de- 
cided by  the  courts,  his  reply  was  "that  it  was 
found  impossible,  or  a  case  could  not  be  made 
up ;  but,  said  he,  "  if  we  can  bring  the  case 
to  the  courts  it  would  not  stand  half  an  hour," 
Here,  then,  we  have  the  President  advised 
by  all  of  the  members  of  bis  Cabinet,  including 
the  Attorney  Generalj  whose  duty  it  is  made  by 
law  to  give  legal  advice  to  him,  including  the 
Secretary  for  the  Department  of  War,  also  an 
eminentlawyecand  an  Attorney  General  of  the 
United  States  under  a  former  Administration, 
that  the  act  of  March  2,  1867,  was  unconatitu- 
tional  and  void,  that  the  three  members  of  the 
Cabinet  holding  over  from  Mr.  Lincoln's  ad- 
'   '         '  !  not  included  within  its  prO' 


visions,  and  that  it  was  desirable  that  upon 
some  proper  case  a  judicial  determination  on 
tbe  constitutionality  of  the  law  ahonld  be 
obtained. 

Now,  when  it  is  remembered  that,  aoeording 
to  Chief  Justice  Marshall,  the  act  of  1789,  creat- 
ing the  Department  of  War,  was  intentionally 
framed  "  so  as  to  clearly  imply  the  power  of 
removalto  besolely  in  the  President,"  and  that 
"as  the  bill  passed  into  a  law,  it  has  ever  been 
considered  as  a  full  expression  of  the  sense  of 
the  Legislature  on  this  important  ijart  of  the 
American  Constitution:"  when  it  is  remem- 
bered that  this  construction  hasbeen  acquiesced 
in  and  acted  on  by  every  President  from  Wash- 
ington to  Johnson,  by  the  Supreme  Court,  by 
every  Congress  of  the  United  States  from  the 
first  thateveraseetnbled  under  tbe  Constitution 
down  to  the  Thirty- Ninth  ;  and  when  it  is  re- 
membered that  all  of  the  President's  Cabinet 
and  the  most  eminent  counselors  within  his 
reach  advised  him  that  the  preceding  Con- 
gresses, the  past  Presidents  and  statesmen,  and 
Story  and  Kent  and  Thompson  and  Marshall 
were  right  in  their  construction  of  tbe  Consti- 
tution, and  the  Thirty-Ninth  Congress  wrong, 
is  it  strange  that  he  should  doubt  or  dispute  the 
constitutionality  of  the  tenure- of- office  act? 

Butallthisis  aside  from  tbequeation  whether 
Mr.  Stanton's  case  ia  included  in  the  provis- 
ions of  that  act.  If  it  was  not,  as  I  think  it 
clearly  was  not,  then  the  question  of  intent  is 
not  in  issne,  for  he  did  no  unlawful  act.  If  it 
was  included  then  I  ask  whether,  in  view  of 
those  fects,  the  President's  ffuilfu  intent  to  do 
an  unlawful  act  "shines  with  such  a  clear  and 
certain  light"  as  to  justify,  to  require,  us  to 
pronounce  him  guilty  of  a  high  constitutional 
crime  or  misdemeanor?  The  Manager,  Mr. 
BouTWBLL,  admits  that— 

"  If  a  law  passed  by  Congreaa  be  equivocal  or  am- 
hi,..n.,ain  its  terms.  thoEjtecutive.beinecalledBpon 
itMit.niay  apply  his  own  best  iadgmenl  to 

id  actina  thereupon 

.., la  would  befnllyjua- 

.ple  of  right  could  be  be  held 


the  difflenlties 
hia  advisei 


lafor 


misdeu 


Does  not  this  admission  cove 
there  not  doubt  about  the  legal 
the  tenure- of- office  act?  Shall  we  condemn 
the  President  for  following  the  counsel  of  hia 
advisers  and  for  pntting  precisely  the  same  con- 
struction npon  the  first  section  of  the  act  that 
me  put  upon  it  when  we  enacted  it  into  a  law? 

It  is  not  necessary  for  me  to  refer  to  another 
statement  made  by  a  Manager  in  order  to  aus- 
tain  my  riew  of  this  case ;  but  I  allude  to  it 
only  to  put  on  record  my  reprobation  of  the 


doctrine  announced.     Itn 


■■Tbe  ! 


te,_for  t 


said  that — 
le  of  deciding  nhether 


oonfeasionB  and  sdmiaaions,  he  intentionally,  will- 
fully, deliberately  set  aside  and  violated." 

I  cannot  believe  it  to  be  our  duty  to  convict 
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the  President  of  an  infcactJon  of  a  law,  when 
in  oar  consciences  we  believe  the  law  itself  to 
be  invalid,  snd  therefore  having  no  binding 
effect.  If  the  law  is  nncotislitutional  it  is  null 
and  void,  and  the  President  has  committed  no 
offense  and  done  no  act  deserving  of  impeach- 
Again,  the  Manager  said : 


"Tiiet 


aaldut 


.jefaws.    He  bainoautliorilr  under  the 

Constitution,  or  by  BUf  lav,  to  enter  ioto  anyaoliemes 
"      ■ soot  testin^tbe  jaEiditj  otthe 


.,  ^lanafbrthei--., 

laws  of  tha  countiy, .  j.„..v...,..j  ...  u.™%„ ....,«. 

Every  law  of  Congiess  mar  be  tested  in  the  courCa. 
but  it  ia  not  made  the  duty  of  any  person  to  so  teat 
the  laws." 

Is  this  so?  It  is  not  denied,  I  think,  that 
the  constitutional  validity  of  thieiaw  could  not 
be  tested  before  the  courts  unless  a  case  was 
made  and  presented  to  them.  No  saeh  case 
could  be  majie  unless  the  President  made  a  re- 
moval. That  act  of  his  would  necessarily  be 
the  basis  on  which  the  case  would  rest.  He  is 
sworn  to  "preserve,  protect,  and  defend  the 
Constitution  of  fie  United  States."  He  must 
iJ^end it  against  all  encroachments,  from  what- 
ever quarter.  A  question  arose  between  the 
legislativeandexecutivedepartmentsBstotheir 
relative  powers  in  the  matter  of  removals  and 
appointments  to  oEGce.  That  question  was, 
Does  the  Constitution  confer  on  the  President 
the  power  which  the  tenure- of- office  act  seeks 
to  take  away?  It  was  a  question  manifestly  of 
construction  and  interpretadon.  The  Consti- 
tution has  provided  a  common  arbiter  in  such 
cases  of  controversy — the  Supreme  Court  of 
the  United  States.  Before  that  tribunal  can 
take  jurisdiction  a  removal  must  be  made.  The 
President  attempted  to  give  the  court  jurisdic- 
tion in  that  way.-  For  doing  so  he  is  impeached, 
and  for  the  reason,  as  the  Managers  say,  that — 


K.tbO' 


alidi^  of  the  lawa  of  the 


lially  or  ofien 

If  thia  be  true,  then  if  the  two  Houses  of 
Congress  should  pass  by  a  two-thirds  vote  over 
the  President's  veto  an  act  depriving  the  Pres- 
ident of  the  right  to  exercise  the  pardoning 
power,  and  he  should  exercise  that  power 
nevertheless,  or  if  he  should  exercise  it  only  in 
a  single  case  for  the  purpose  of  testing  the  con- 
stitutionality of  the  law,  he  would  be  guilty  of 
a,  high  crime  and  misdemeanor  and  impeacha- 
ble accordingly,  Tbe  Manager's  theory  estab- 
lishes at  once  the  complete  supremacy  of  Con- 
gress over  the  other  branches  of  Government. 
I  can  give  my  assent  to  no  such  doctrine. 

This  was  a  punitive  statute.  It  was  directed 
against  the  President  alone.  It  interfered  wifh 
the  prerogatives  of  his  department  as  recog- 
nized from  the  foundation  of  the  Government. 
It  wrested  from  him  powers  which,  according 
to  the  legislative  and  judicial  construction  of 
eighty  years,  had  been  bestowed  upon  him  by 
the  Constitution  itself.  In  m^  opinion  it  was 
not  only  proper,  but  it  was  his  duty  to  cause 


the  disputed  question  to  be  determined  in  the 
mannerand  by  the  tribunal  established  for  such 
purposes.  This  Government  can  only  be  pre- 
served and  the  liberty  of  the  people  maintained 
li^  preserving  intact  tbe  coiirdinate  branches 
of  it — legislative,  esecntive,  judicial— alike.  I 
am  no  convert  to  any  doctrine  of  the  omnipo- 
tence of  Congress. 

But  it  is  said  that  in  our  legislative  capacity 
we  have  several  times  decided  this  question,  and 
that  our  judgments  on  this  trial  are  therefore 
foreclosed.  As  for  myself,  I  have  done  no  act, 
givenno  vote,  uttered  no  word,  inconsistent  with 
my'present position.  IneverbelievedMr.  Stan- 
ton came  within  the  provisions  of  the  tenura- 
of-office  act,  and  I  never  did  an^  act,  or  gave 
any  vote,  indicating  such  a  belief.  Jf  I  bad 
done  so,  I  should  not  consider  myself  precluded 
from  revising  any  judgment  then  expressed,  for 
I  am  now  acting  in  another  capacity,  under  tbe 
sanction  of  a  new  oath,  aftera  full  examination 
of  the  facts,  and  with  the  aid  of  a  thorough  dis- 
cussion of  the  law  as  applicable  to  them.  The 
hasty  and  inconsiderate  action  of  the  Senate  on 
the  21st  Februarymay  have  been,  and  probably 
was,  a  sufficient  justification  for  the  action  of 
the  House  of  ilepreeentatives,  as  the  grand 
inquest  of  the  nation,  in  presenting  their  arti- 
cles of  impeachment,  but  it  furnishes  no  reason 
or  apologytous  for  acting  otherwise  than  under 
the  responsibilities  of  our  judicial  oath,  since 
assumed. 

The  tenth  article  charges  that,  in  order  to 


inviolably  to  prei  

the  odium  and  resentment  of  allth 

the  United  States  as^oat  CauereB8,aad  the 
it  duly  and  oonsUtntlonallr  tnaeted;  and  in 
1-  '-"gud  desim  and  intent,  openly  ai 


afterward,  make  and  deliver  iritli  a 

tain  intemperate.  inHanunatory,  and  eeandaloua  ha- 
rangues, and  did  tberein  utter  loud  threats  and  bitter 

These  speeches  were  made  in  1866.  They 
were  addressed  to  promiscuous  popular  assem- 
blies, and  were  unattended  by  any  official  act. 
They  were  made  by  the  President  in  his  char- 
acter of  a  citizen.  They  were  uttered  against 
the  Thirty-Ninth  Congress,  which  ceased  to 
exist  more  than  a  year  ago.  That  body  deemed 
them  to  beanworthyof  their  attention,  and  the 
present  House  of  Bepresentatives  decided  by 
an  overwhelming  miyority  that  they,  too,  did 
not  consider  them  worthy  to  be  made  the 
ground  of  impeachment. 

The  first  amendment  to  the  Constitution  of 
the  United  States,  declares  that  "Congress 
shall  make  no  law"  "abridging  the  freedom 
of  speech."  Congress,  therefore,  could  pass  no 
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law  to  punisli  the  utterance  of  those  speeches 
before  their  delivery ;  bnt  according  to  the  the- 
ory of  this  proaeeution,  we,  sitting  as  a  court 
afler  their  delivery,  can  make  a  law,  each  for 
himself,  to  govern  this  case  and  to  punish  the 
President. 

I  have  no  apology  to  make  fbrthe  President's 
speeches.  Grant  that  they  ivece  indiscreet, 
indecorous,  improper,  vulgar,  shall  wo  not,  by 
his  conviction  on  this  article,  violate  the  apint 
of  the  Constitution  which  guarantiea  to  him 
the  freedom  of  speech  7  And  would  we  not 
also  violate  the  spirit  of  that  other  clause  of 
the  Constitution  which  forbids  the  passage  of 
tx  post  facto  laws  7  We  are  sworn  to  render 
impartial  justice  in  this  case  according  to  the 
Constitution  and  the  laws.  According  to  what 
laws  7  la  it  to  bo,  in  the  absence  of  any  writ- 
ten law  on  the  sabject,  according  to  the  law  of 
each  Senator's  judgmentj  enacted  in  his  own 
bosom,  after  the  iJleged  commission  of  the 
offense  7  To  what  absurd  violations  of  the 
rights  of  the  citizen  (vouid  this  theory  lead  us? 
For  my  own  nartlcannot  consent  to  go  beyond 
the  worst  British  Parliaments  in  the  time  of  the 
Plantagenets  in  efforts  to  repress  the  freedom 
of  speech. 

The  deeenth  article  contains  no  matter  not 
already  included  in  one  or  more  of  the  preced- 
ing articles,  except  the  allegation  of  an  intent 
to  prevent  the  execution  of  the  act  of  March  2, 
1867,-  for  the  more  efficient  government  of  the 
rebel  States,  Concerning  this  a  telegraphic 
dispatch  from  General  Parsons,  of  Alabama, 
and  the  reply  of  the  President  thereto,  each 
dated  in  January  preceding  the  passage  of  the 
law,  appears  to  be  the  only  evidence  adduced. 
These  dispatches  are  as  follows  i 

MoBTClOMEHT,  ALiBAMi,  Jwnvars  17,  I86J, 

elder  vote  on  canatitutional  ameDdment.  Keport 
fcain  WashiDcton  snys  it  is  probable  an  enabling  act 
Bill  pass.  We  do  Bot  know  wbat  (o  believe.  I  find 
uotbiQE  bere.  LEWIS  E.  PARSONS, 

fxcAange  Hotel. 
His  Rxeellency  Anhbew  Johnson,  President. 
The  response  is : 

~         ■  States  Militakt  TELEHEipn, 

Office.  Wabhibqton,  D.  C, 

JanMary  17.  1867. 
What  possible  good  esn  be  obtained  bvreeoD sidel- 
ing tbe  constitutional  amendment?  Iknowof  none 
in  the  present  posture  of  affairs:  and  I  do  cot  believe 
the  peopleof  the  wbole  conntry  will  sustain  any  sot 
Of  individuals  in  attempts  to  ebange  tbe  wbole  ohar- 

y,  that  Uiey  will 


these  dispatches  change  the  nature  of  that  well- 
known,  and,  in  my  opinion,  much  to  be  de- 
plored diversity. 

I  have  thus,  as  briefly  as  possible,  stated  ray 

upon  any  of  the  questions  upon  which  the 
President  has  been  arraigned  at  the  bar  of  pub- 
lic opinion  outside  of  thecharges.  I  have  no 
right  to  travel  out  of  the  record. 

Mr.  Johnson's  character  as  a  statesrann,  his 
relations  to  political  parties,  hia  conduct  as  a 
citizen,  hia  efforts  at  reconstmction,  the  exer- 
cise of  his  pardoning  power,  the  character  of 
his  appointments,  and  the  influences  under 
which  tliey  were  made,  are  not  before  us  on  any 
charges,  and  are  not  impugned  by  any  tesli- 

Norcan  Isnffermy  judgment  of  the  law  gov- 
erning this  case  to  ba  influenced  by  political 
'         ■  ■  '  agree  to  destroy  the 


Whatever  may  be  my  opinion  of  the  i 
'  bent,  X  cannot  consent  to  trifle  with  the  high 
'  office  he  holds.  I  can  do  nothing  which,  by 
implication,  maybe  construed  into  an  approval 
of  impeachments  as  a  part  of  future  political 
machinery. 

However  widely,  therefore,  I  may  and  do 
difier  with  the  President  respecting  hia  political 
views  and  measures,  andhowever  deeply  I  have 
regretted,  and  do  regret,  the  differences  between 
himaelf  and  the  Congress  of  the  United  States, 
I  am  not  able  to  record  my  vote  that  he  is 
guilty  of  high  crimes  and  misdemeanors  by 
reason  of  those  differences.  I  am  acting  in  a 
judicial  capacity,  under  conditions  whose  bind- 
ing obligation  can  hardly  be  exceeded,  and  1 
must  act  according  to  the  best  of  my  ability 
and  judgment,  and  aa  they  require.  If,  ac- 
cording to  their  dictates,  the  President  ia  guilty, 
I  TKiM  say  so ;  if,  according  to  their  dictates, 
the  President  is  not  guilty,  I  wfust  say  ao. 

In  my  opinion  the  President  has  not  been 
guilt)'  of  an  impeachable  offense  by  reason  of 
anything  alleged  in  either  of  the  articles  pre- 
ferred against  him  at  the  bar  of  the  Senate  by 
the  House  of  Representatives. 


baolly  apholtl  allwbo  bay. 
a  stand  by  the  ConStitutioi 
lence  in  the  people.  'Jha: 
;nthepi-  -^-'- ■--  - 


Quld  b: 


lofalter- 


ments  of  the  Qovernment  in  aocordance  with  ita 
original  design.  AHDREW  JOIIHSON. 

Hon.  Lewis  E.  PabSONS,  Mmaeo'aieTy,  Alabirois,, 
I  am  wholly  unable,  from  these  diapatches, 
to  deduce  any  criminal  intent.  They  manifest 
a  diversity  of  political  views  between  the  Presi- 
dent and  Congress.  The  case  contains  ample 
evidence  outside  of  these  dispatches  of  that 
diversity  of  opinion.     I  do  not  perceive  that 


OPINION 


HON.  GEORGE   F.  EDMUNDS. 

I  had  hoped  that  theforma!  consideration  of 
the  subject  would  be  officially  reported  in  order 
that  the  world  might  know,  without  diminution 
or  exaggeration,  the  reasons  and  views  upon 
which  we  proceed  to  our  judgment.  But  aa 
the  Senate  nae,  for  causes  satisfactory  to  itaelf, 
decided  otherwise,  I  have  reduced  to  wcitine 
all  that  I  expected  to  have  said  here,  that  it 
may  be,  so  far  as  of  any  interest  to  them,  ex- 
posed to  the  examination  of  my  countrymen. 

I  can  only,  within  the  time  allotted  by  the 
rules,  state  briefly  the  grounds  upon  which  my 
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judgment  in  this  case  rests,  Ali  the  argu- 
menCs  on  either  side  cannot  be  reviewed  in 
detail,  ai  J  they  must  therefore  be  dismissed 
with  the  general  observation  that  in  those  re- 
spects in  which  thej  ore  not  in  harmony  with 
the  reasons  or  conclusionB  1  now  state,  they 
appear  to  me  to  be  nnsound. 

As  my  duties  are  clearly  judicial,  "impar- 
tially" to  try  the  respondent  upon  the  accusa- 
tions contained  in  the  articles  of  impeachment, 
and  to  decide  "  according  to  the  Constitution 
and  the  laws,"  I  have  only  conscientiously  to 
discharge  that  duty,  and  so  doing  I  have  no 
concern  with  or  responsibility  for  the  conse- 
quences, political  or  other,  that  may  flow  from 
7  decision.  If  the  respondent  has  been  guilty 
a  Tioiation  of  law,  the  Representatives  of 
the  people  in  the  House  of  Kepcesentatiies, 
like  a  s^and  jury  in  ordinary  cases,  are  the 
sole  ju^es  whether  that  violation  of  law  is  of 
snch  enormity  or  of  such  consequence  as  a 
precedent,  if  permitted  to  pass  without  notice, 
as  to  require  the  ptosecutioti  of  the  offender. 
As  they  have  presented  the  cause  for  our 
action,  wc  have  only  to  apply  the  law  as  it  is 
to  the  facts  proved.  We  nave  no  discretion  to 
say  guilty  or  not  guilty  according  to  our  views 
of  expediency  or  our  personal  wishes.  What- 
ever they  may  he  they  can  have  no  tendency 
to  show  that  the  respondent  is  either  innocent 
or  guilty.  These  propositions  are  fundamental 
elements  in  all  civilized  systems  of  jurisprn- 
detice.  Any  other  would  be  a  mockery  of 
justice,  and  soon  result  in  the  destruction  of 
fiberty  and  free  government.  The  truth  and 
the  law  are  the  only  stable  foundations  of  so- 
ciety, and  whoever,  for  any  cause  or  motive, 
however  worthy  apparently,  departs  from  these, 
commits  a  great  wrong  upon  what  all  good 
men  unite  in  wishing  to  preserve. 

ThestatementoftSese  principles  would  have 
been  a  work  of  entire  supererogation  but  for 
the  fact  that  the  appeals  and  remonstrances  of 
the  press  of  the  country,  touching  our  dispo- 
sition of  the  case,  have  been  urgent,  and 
which,  if  extended  to  all  trials,  would  poison 
the  fountains  of  justice. 

The  first  three  articles,  taken  collectively, 
charee  the  respondent  with  an  illegal  removal 
of  Mr,  Stanton  from  office  as  Secretary  of 
War  and  the  illegal  appointment  of  Adjutant 
General  Thomas  ad  interim  in  his  place. 
These  articles  also  aver  that  these  acts  were 
done  with  intent  to  violate  the  Constitution  and 
the  law.  The  answer  asserts  that  although  the 
acts  charged  were  designedly  done,  they  are 
justifiable,  because, 

1.  If  the  act  of  March  2,  1867.  prohibited 
them,  it  was  in  conflict  with  the  Constitution, 
and  therefore  void. 

2.  The  Constitution  and  the  laws  under  it  in 
force  prior  to  March  2,  1867,  conferred  the 
power  of  removal  upon  the  respondent,  and 
that  act  did  not  In  this  instance  purport  to  take 
it  away, 

8.  If  Mr.  Stanton  was  lawfully  removed,  the 


Slower  to  appoint  Genera!  Thomas  was  con- 
erred  by  the  act  of  1795,  which  for  that  pur- 
pose was  still  in  force. 

4.  If  either  the  removal  or  appointment  was 
in  violation  of  law,  still  it  was  done  in  good 
faith,  under  a  sincere  claim  of  right,  and  there- 
fore it  could  not  be  the  basis  of  or  amount  to  a 
crime  or  misdemeanor. 

Upon  the  allegations  and  proofs  the  com- 
mission of  the  acts  chafed  is  indisputable,  and 
hence  the  main  question  is,  do  either  of  them 
constitute  a  high  crime  or  misdemeanor? 

The  Constitution  made  express  provision  for 
the  appointment  of  officers,  as  follows : 

"And  be[tbePreBident]  3hallnoiDiDateaDd.br  and 
with, the  advice  und  oonseot  of  the  Senate,  shall 

consuls,  judges  of  tlie  Supreme  Court,  and  all  other 
offieerBoftheUDitBd"'   ' 
not  herein  otlierwisi 

boBatabliahedbjflaii 

vest  the  appointment  of  such  inferi_. ^ 

shall  think  profiei  in  the  President  alone,  in  tho 
eourt^of  law.  or  in  tlie  heads  of  Departments." 

And  power  was  also  conferred  upon  the 
President  "to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate,  by 
granting  commissions  which  shall  expire  at  the 

"The  executive  power"  named  as  to  be 
vested  in  the  President,  must  of  necessity  be 
that  power  and  no  other  which  the  Constitu- 
tion grants  to  him.  So  speaking,  it  proceeds 
at  once  to  define  and  describe  it.  Al!  the 
powers  of  the  President  are  specifically  enu- 
merated, with  apparently  the  utmost  precision, 
even  those  most  clearly  within  the  general  def- 
inition of  "executive  power."  Two  of  these, 
namely,  the  power  to  be  Commander-in-Chief 
and  the  power  to  grant  reprieves  and  pardons, 
are  perfect  illustrations  of  this.  On  tne  other 
hand,  hieduties  are  partly  detailed,  as  to  "re- 
ceive embassadors,  and  partly  generalized, 
as  "to  take  care  that  the  laws  be  feithfuUy 
executed."  This  difference  arose  from  the 
nature  of  things.  The  limited  powers  which 
the  framers  of  the  Constitution  thought  fit  to 
grant  to  the  person  who  was  to  take  the  place 
of  kings  and  emperors  in  systems  of  govern- 
ment hostile  to  liberty,  could  be  easily  named, 
and  ought  to  be  jealously  defined.  The  duties 
relating  to  seeing  the  laws  faithfully  executed 
could  not  all  be  foreseen  in  detail,  and  from 
them  there  could  scarcely  arise  any  danger  to 
the  Republic,  for  he  was  not  to  execute  the 
laws  himself,  but  to  "  take  care"  that  they  be 
"faithfully  executed."  This  could  only  be 
done  by  just  such  and  only  the  methods  and 
agencies  providedfor  that  purpose  by  the  laws 
themselves.  He  could  not,  rightfully,  violate 
the  laws  in  order  to  enforce  them,  fhis  is, 
I  believe  unquestioned ;  and  it  was  perfectiy 
stated  by  Attorney  General  Black,  on  the  20th 
of  November,  1860,  in  advising  President  Buch- 
anan  touching  his  duties  relating  to  some  of 
the  first  acts  of  the  rebellion,  as  lollows; 

"  To  the  Chief  Eieeutive  Magistrate  of  the  Union  is 
confided  the  solemn  dnt;  of  seeing  the  laws  faith- 
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iun:qa  mfb  uuijer  ui»  oniens  ujj  tneir  \;oiDmanaBr-in- 
Cbief.  Bulhiipoatriilo  bt  used  anlsia  the  maimer 
pretcribed  by  the  legittatite  deparlmetit.  He  en«no( 
accomplish  a  hoot  purpose  hit  ulegal  meraiv,  or  break 
the  lawt  hi!»te((  to  preveM  them  fivm  betrur  molaled  bii 
1 — .■—  1.. Hi  iSetieral,  Sis. 


olhert,"—^  Ofitnioi 

The  Constitution  expressly  prorides,  c 


Lthe 


Other  hand,  that  Congress  shall  have  power-- 
"To  make  uU  laws  which  shall  ba  necessary  and 

ponerB,  und  nit  other  powers  rested  br  tbe  Constitu- 
iion  ifl  tbe  Sovemment  of  the  United  Status,  or  in 
any  ttepartnent  thereof.'* 

In  view  of  these  provisions  I  cannot  doaht 
that  the  regulation  of  the  tenure  of  the  offices 
to  be  estatiliahed  by  law  was  not  confided  by 
the  Constitution  to  the  President,  bat  was  left 
to  be  provided  for  by  legislation. 

The  scheme,  plainly,  was  to  leave  the  Bclec- 
tion  of  persons  to  fill  offices  to  the  President, 
acting  with  the  advice  and  consent  of  the  Sen- 
ate, and  to  leave  to  the  vikole  Government — 
that  is  to  the  law-making  power — full  discre- 
tion as  to  the  establishment  of  offices,  and  as 
to  the  terms  npon  which  and  the  tenure  by 
which  they  should  be  held  by  the  persons  so 
selected.  Any  other  consttuctioQ  would  defeat, 
as  for  several  years  prior  to  the  recent  act  it 
has  defeated  in  man;  instances,  entirely  the 
express  declaration  of  the  Constitution  that  the 
ofiiees  shall  bo  filled  by  snch  persons  as  shall 
be  advised  by  the  Senate;  for  temporary  com- 
missions could  be  issued  from  session  to  ses- 
sion, even  to  the  very  persons  rejected  by  the 
Senate,  as  has  been  the  case.  And  if  officers 
by  Ihe  Constitution  are  removable  at  the  will 
of  the  President,  why,  when  once  appointed, 
should  they  not  bold  at  bis  pleasure,  and  if  so, 
how  can  the  law  put  a  jieriod  to  their  holding, 
as  has  been  done  in  various  instances  from  the 
first,  without  question  from  any  source? 

Certainly  if,  when  the  Constitution  is  silent, 
the  legislative  power  may  declare  that  whoever 
\\  appointed  to  a  particular  office  shall  cease 
to  hold  it  at  tbe  end  of  fonr  years,  it  may  also 
declare  that  the  appointee  shall  enjoy  it  during 
that  time.  The  two  thingeare  complementary 
to  each  other,  and  logically  inseparable. 

These  views  as  to  what  in  general  belongs  to 
legislative  power  are  fully  sustained  by  many 
decisions  of  the  Supreme  Court,  among  which, 
Martin  us.  Hunter's  lessee,  1  Wheat..  826; 
Wayman  vs.  Southard,  10-1 ;  16  Peters,  89  ; 
Joneses.  VtjnZandt,  5  How.,  maybe  read  with 

It  was  to  establish  a  reign  of  law,  the  only 
safeguard  of  society  and  the  only  means  of 
liberty,  that  the  Constitation  was  formed.  We 
must,  therefore,  suppose  that  the  cases  not 
Bpecilieally  provided  for  and  the  implied  pow- 
ers generally  were  intended  to  be  left  to  the 
provisions  of  law,  in  making  which  both  the 
President  and  Congress  must  always  parti"' 
pate,  and  usually  concur,  and  not  to  the  i 


controlled  will  of  the  Executive.  Indeed,  the 
counsel  for  the  respondent  do  not  seem  very 
seriously  to  question  this  interpretation  of  the 
Conslitfilion  considered  independently  of  a 
construction  which  they  insist  has  been  by 
legislative  discussion  and  enactment,  and  by 
long  practice  of  Bxecutivea,  put  upon  it. 

I  will  dispose,  very  briefly,  of  this  construc- 
tion, as  it  IS  called.  Extended  examination, 
for  which  there  is  not  time,  would  make  the 
fallacy  of  it  clear  to  demonstration.  So  fiir  as 
legislative  discussion  is  concerned,  (although 
that  is  no  safe  or  admissible  guide  to  the  con- 
struction of  law  as  law,  for  no  member  is  bound 
by  the  opinions  or  words  of  any  other,  and  so 
his  silence  is  no  acquiescence,)  the  pretension 
has  been  from  the  beginning  the  subject  of 
dispute  between  adherents  of  a  Freaidcnt  and 
the  representatives  of  the  States  and  people, 
not  as  to  the  right  of  a  President  to  resist  a 
legislative  rule,  which  has  rarely,  if  ever  be- 
fore, been  asserted,  but  as  fn  the  propriety  of 
enacting  one ;  and  even  Mr.  Madison  himself, 
whose  opinions  are  so  much  relied  upon  by  the 
counsel  for  the  respondent,  was,  at  different 
times,  on  both  sides  of  the  question;  and  Mr. 
Adams,  whose  casting  vote  in  the  Senate  passed 
the  act  of  1789,  was  strongly  opposed  to  the 
provision  of  the  Constitution  requiring  tbe 
Senate  to  confirm  any  appointment,  and  he 
was  by  the  public  so  generally  supposed  to 
have  been  influenced  by  his  expectation  of  be- 
coming President  himself  that  be  thought  it 
necessary  to  repel  the  accusation  of  (to  use  his 
own  words)  "deciding  in  favor  of  the  powers 
of  the  prime  because  I  look  up  to  that  goal.' ' 
An  analysis  of  the  debates  and  votes  upon 
the  act  of  1T89,  creating  the  Department  of 
Foreign  Affairs,  will  demonstrate  the  incon- 
cksiveness  of  teats  of  this  sort.  Of  the  fifty- 
four  members  of  the  House  of  Kepresentatives 
present,  those  who  arvued  that  the  power  of 
remoTal  was,  by  the  Constitution,  in  the  Pres- 
dent,  were  Sedgwick,  Madison,  (who  had  main- 
tained the  opposite,)  Vining,  Boudinot,  Cly- 
mer,  Benson,  Scott,  Goodhue,  and  Baldwin. 
Those  who  contended  that  the  President  had 
not  the  power,  but  thnl  it  might  be  conferred 
by  law,  but  ought  not  to  be,  were  Jackson, 
Stone,  and  Tucker.  Those  who  believed  that 
the  President  had  not  the  power,  and  that  it 
could  not  be  conferred,  were  White,  Smith  of 
South  Carolina,  Livemore,  and  Page.  Those 
who  maintained  that  the  President  had  not  the 
Inherent  power,  but  that  it  might  be  bestowed 
by  law,  and  that  It  was  expedient  to  bestow 
it,  were  Huntington,  Madison  at  first,  Gerry. 
Ames,  Hartly,  Lawrence,  Sherman,  Lee,  and 
Sylvester — twenty-four  in  all  speaking.  Of 
these  fifteen  thought  the  Constitution  did  not 
confer  this  power  upon  the  President,  while 
only  nine  thought  otherwise.  But  those  who 
thought  he  had  the  power  and  those  who 
thought  the  law  ought  to  confer  it  were  seven- 
Thirty  did  not  speak  at  all,  and  in  voting 
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upon  the  worda  conferring  or  reoogniaing  the 
power  they  were  just  as  likely  to  vote  upon 
the  grounds  of  Roget  Sherman  as  upon  the 
reasons  of  those  who  merely  intended  to  admit 
the  power.  On  the  motion  to  strike  out  the 
words  "to  be  removable  by  the  President," 
the  ayes  were  twenty  and  the  noes  thirty-four ; 
but  no  guess,  even,  can  be  formed  that  this 
m^ority  took  one  view  rather  than  the  other. 
Indeed,  adding  only  the  eight  who  spoke  against 
the  inherent  power,  but  for  the  provisions  of 
law,  to  the  twent;?  opponents  of  both,  and  there 
is  a  clear  majority  adverse  to  any  such  inhe- 
rent power  in  the  President.  And  when  on 
the  next  day  it  was  proposed  to  »iange  the 
langQ^e  to  that  which  became  tbe  law,  among 
the  ayes  are  the  names  of  White,  Smith  of 
South  Carolina,  Livemore,  Page,  Hnntington, 
Gerry,  Ames,  and  Sherman,  all  of  whom,  as 
we  have  seen,  were  of  opinion  against  the  claim 
of  an  inherent  power  of  removal  in  the  Presi- 
dent. All  tbis,  with  a  possible  error  as  to  one 
or  two  persons,  arising  from  the  vaguenesa  or 
contradictory  character  of  their  language,  is 
in  the  record  of  the  proceedings,  obvious  to 
any  one  who  will  undergo  the  labor  of  its 
examination. 

The  construetion,  then,  claimed  to  be  derived 
from  thiasourceceases  to  have  any  foundation 
in  point  of  fact. 

On  the  other  hand,  a  select  committee  of 
the  Senate,  of  which  Thomas  H.  Benton  was 
chairman,  and  having  among  its  members 
Mr.  Van  Bnren  and  Mr.  Hayne,  made  a  re- 
port in  1826,  in  which  they  say: 

"  Not  beioB  ftblB  to  reform  the  Constitution  in  the 
election  of  Praaident.tbw  mnelgo  to  work  upon  hia 
powers,  nnd  trim  down  these  by  atatutory  enael- 
mentB  whenever  it  can  be  done  by  law,' and  with  a 
juct  re^rd  to  tho  proper  efficiency  of  the  Govern- 
ment. For  this  purpose  tbej  havo  reportsd  six 
bills."  &o. 
.  One  of  these  bills  was  a  hill  entitled  "  A  bill 
to  prevent  military  and  naval  ofScera  from  be- 
ing dismissed  the  service  at  the  pleasure  of  the 
President ;"  and  it  prohibited  any  dismissal  ex- 
cept on  the  sentence  of  a  court-martial,  or  on 

"     is  of  both  Houses  of  Congress'.    Thi 


July,  18661  Iul835,  on  the  favorable  report  of 
a  select  committee,  of  which  Mr.  Calhoun,  Mr. 
*  Webster,  and  Mr.  Benton  were  members,  on 
the  same  subjectof  executive  patronage,  anal- 
ogous measures  were  agitated,  but  I  have  not 
space  to  detail  them.  Aside  from  actual  legis- 
lation appearing  in  the  statutes,  there  has  been 
no  general  recognition  of  these  claims,  bat  a 
constant  protest  by  all  parties,  in  their  tarn, 
against  them. 

As  to  the  supposed  recognition  by  the  laws 
themselves,  and  a  practice  under  them,  it  need 
only  he  said  that  the  whole  course  of  legisla- 
tion, comprised  in  more  than  twenty  statutes, 
has  until  1863  avlhorisKd  the  President  to 
make  removals;  and  hence  the^  famish  no 
eviAenix  of  hia  powers,  ind^^endenlly  qf  tke 


t  change  it ; 


they  taaj  forbid.     No  law  can  become  so  old 

that  tbe  legislative  power 

and  even  as  to  legislative  ci 

same.     A  later   Congress  has  just   as  ranch 

power  in  that  respect  as  an  earlier. 

The  acts  of  1792,  1795,  and  1863,  reladng 
to  adinUrim  appointments,  which  have  always 
been  acquiesced  in  without  question  from  any 
source,  are  decisive  utterances,  so  far  as  legis- 
lative action  can  possibly  be  so,  of  the  power 
of  the  law  to  regulate  the  exercise  of  powers 
and  dnties  e3:!pTeasly  conferred  by  the  Constitu- 
tion upon  the  President  and  Senate.  Our  own 
statutes  and  those  of  alt  States  having  written  ~ 
constitutions  are  full  of  similar  or  analogous 


Can  it  be  said,  then,  that  where  the  latter  of 
the  Constitution  is  silent  tipon  another  branch 
of  the  same  subject  the  law  has  no  power  to 
speak,  and  that  behind  that  veil  of  silence 
sleeps  a  kingly  prerogative  of  the  President? 

The  act  of  1868,  providing  for  a  national 
currency,  expressly  declared  that  the  Comp- 
troller of  the  Currency  should  hold  his  offica 
for  five  years,  and  should  not  be  removed  with- 
out the  advice  and  consent  of  the  Senate.  It 
was  passed  by  votes  irrespective  of  party, 
receiving,  among  others,  that  of  the  honorable 
Senator  from  Wisconsin  who  sits  farthest  from 
me,  [Mr.  Doolittle,]  without  any  objection 
from  any  source  to  this  feature  of  it.  It  was 
approved  by  President  Lincoln,  The  law  and 
practice  of  the  Government  were  thus  changed, 
and  in  that  instance  restored  to  the  letter  and 
true  spirit  of  tbe  Constitution,  with  the  con- 
currence of  all  parties,  full  five  years  before 
this  case  arose.  And,  as  I  have  said,  substan- 
tially, and,  indeed,  identically,  the  same  prin- 
ciple was,  with  the  official  approval  of  the 
respondent  himself,  applied  to  military  and 
naval  officers  by  the  act  of  July  18^  1866,  re- 
lating to  the  Army,  prohibiting  their  removal 
without  the  sentence  of  a  conrt- martial,  which 
power  had  been  exercised  during  the  war, 
under  ike  authorit;/  of  law,  and  not  under 
claim  of  prerogative.    (Act  of  July  17, 1862.) 

The  judicial  decisions  and  opinions  touching 
this  subject  support  the  same  view. 

Marbury  vs.  Madison,  1  Cranch,  is,  as  I 
understand  it,  expressly  in  point ;  and  in  the 
late  case  of  Mr.  Guthrie,  (17  How.,)  the  onl^ 
judge  whose  views   of  Jurisdiction   made  it 

S roper  for  him  to  speak,  upheld  the  same 
octrine.  , 

For  these  reasons,  and  many  others  that  the 
time  does  not  permit  me  to  state,  I  conclude 
that  the  act  of  March  2,  1867,  is  perfectly  coa- 
stitutional. 

Does  the  act  apply  to  the  case  of  Mr.  Stan- 
ton, and  forbid  his  removal  at  the  will  of  the 
President? 


he  is  taken  out  of  it  by  a  proviso  which  not 
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only  effects  that,  but  which,  alao  excludes  him 
from  the  proviso  itself  or  fails  to  mention  him 
at  all  I  In  construing  a  statute'  it  is  always 
necessary  to  look  at  the  whole  scope  of  the  law 
in  all  its  sections,  and  at  the  state  of  facta 
existing  at  the  time  of  its  passage,  in  order  to 
make  a  proper  application  of  the  law,  and  to 
search  throueh  the  language  of  the  act  for  the 
design  to  which  it  was  devoted. 

These  facts  are  that  Mr.  Stanton  was  then 
the  Secretary  of  War,  subject  to  removal  from 
office  under  the  act  of  1789  at  the  pleasure  of 
the  respondent.  On  that  state  of  facts  the 
proviso  said  that  "the  Secretary  of  War,"  &o., 

ahaU  hold  their  offices,  respectively,  for  and 
during  the  term  of  the  President  by  whom  they 
may  have  been  anointed,"  &c.  Npw,  as  Mr. 
Stanton  was  then  Secretary  of  War,  he  must  be 
the  person  included  in  that  description.  That 
Secretary  is  (with  the  others)  by  name  the  veiy 
Babject  of  which  the  proviso  speaks.  And  it 
nlll  be  noticed  that  the  language  as  to  the 
appointment  is  in  the  past  tense,  "  may  haw 
6een  appointed  "are  the  words.  That  the  pro- 
viso declared  something  touching  the  tenure 
of  Mr.  Stanton  cannot  truly  be  denied.  But  if 
it  did  not  declare  anyihing  as  to  him,  then, 
confessedly,  the  leading  and  sweeping  opening 
clause  embraces  him,  ior  then  as  to  him  it  is 
not  "otherwise  provided."  Having  ascer- 
tained, then,  that  the  proviso  speaks  of  Mr. 
Stanton,  we  find  that  it  says  that  he  "shaR 
hold,"  his  office,  kc,  for  a  described  period. 
These  words,  it  will  be  seen,  apply  only  to  the 
future,  and  import,  if  language  has  any  mean- 
ing, that  he  shall,  afler  the  passage  of  the  act, 
eonUnae  and  remain  iti  qfice  bu  force  of  the 
law.  The  respondent's  counsel  msist,  how- 
ever, that  the  real  meaning  of  this  language  is 
(if  applicable  to  him)th3t  he  shallnot  hold  the 
office  at  all  I 

If,  as  we  have  shown,  when  the  act  passed 
he  was  the  Secretary  of  War  named  in  and 
affected  by  the  proviso,  the  question  is  was  he, 
on  the  21st  day  of  Februarv,  1868,  holding 
office  in  the  same  way  and  under  the  same  ten- 
nrft  that  he  was  at  the  passage  of  the  act,  which 
said  he  should  hold,  and  not  that  he  should  not  7 
It  is  not  disputed  that  he  was.  Was  he  then, 
at  the  passage  of  the  act  holding  his  office 
"during  the  term  of  the  President  by  whom  he 


:  of  the  passage  of  the  act,  during 

of  Mr.  Lincoln,  who  was,  so  far  as  relates  to  Mr. 
Stanton,  the  President  named  in  the  proviso? 

The  Constitution  says  the  President  "shall 
hold  his  office  during  the  term  of  four  years," 
and  that  the  Vice  President  shall  be  "  chosen 
for  the  same  term."  It  creates  and  permits 
no  other  term  or  period  whatever,  but  provides 
only,  in  case  of  death,  &c.,  for  the  devolution 
of  "duties'"  or  "office,"  not  the  term,  upon 
the  Vice  President. 

Mr.  Lincoln  began  a  regular  term  on  March 
4,  1865,  and  died  in  April  of  that  year,  when 
C.  1.-56. 


the  office  devolved  on  the  respondent.  Now, 
ifthe  respondent  became  thereny  invested  with 
a  constitutional  "  term"  of  his  own  as  Presi- 
dent, he  must  be  in  for  four  years  from  April 
IB,  1865,  which  is  not  pretended  by  any  one. 
Hence,  lie  must  take  the  office  for  the  unex- 
pired term  of  Mr.  Lincoln,  his  predecessor. 
It  was  the  offiee  and  not  the  term,  which  are 
distinct  things,  that  Mr.  Lincoln  held  when  he 
died.  The  office  did  not  die  with  him,  but 
survived  in  all  its  current  identity  and  force 
to  his  successor,  the  respondent,  measured  by 
precisely  the  same  "  term"  that  it  was  before. 
When,  therefore,  the  statute  speaks  of  "the 
term  of  the  President,"  it  does  not  refer  to 
ownership  or  possession,  which  a  man  cannot 


that  President  was  elected,  and  which,  by  the 
Constitution,  was  attributed  to  him.  A  refer- 
ence to  any  lexicon  will  show  that  this  is  the 
principal  and  most  frequent  meaning  of  the 
word  "  of." 
To  claim  that  at  the  death  of  Mr.  Lincoln 


that  the  death  of  a  tenant  for  a  term  of  years 
not  yet  expired  produces  an  end  of  the  term, 
and  that  his  legal  representative  either  takes  a 

But  it  is  truly  said  that  Mr.  Lincoln  had  a 
prior  term  in  which,  in  the  language  of  coun- 
sel, Mr.  Stanton  was  appointed,  which  had 
expired  two  years  before  the  passage  of  the 
law ;  and  it  is  claimed  that  that  Jirst  Urm  is 
the  one  named  in  the  act,  and  that  it  meant, 
therefore,  that  Mr.  Stanton  should  hold  for  one 
month  aiier  March  4,  1865,  instead  of  one 
month  after  March  4,  1869.  The  answer  fif 
any  be  needful)  is  that  the  act  passed  in  the 
middle  of  Mr.  Lincoln's  second  and  then  ex- 
isting term,  and  to  reject  that  term,  and  apply 
the  words  of  the  statute  to  a  past  and  com- 
pleted term,  which  had  then  no  existence 
either  in  law  or  fact,  would  be  contrary  not 
only  to  any  sapposablc  intention  of  the  law- 
makers, but  in  direct  violation  of  the  words  of 
the  statute,  which  declare  thathe  "  shall  hold" 
(instead  of  not  holding)  not  during  the  term 
"in  which"  he"mayhave  been  appointed." 
as  counsel  use  the  words,  but  "during  the 
term  of  tbe  President  hy  whom  he  may  have 
been    appointed."      Any  other   construction 


legislated  out  of  offiee  virtually,  as  of  Apriiy, 
1865,  those  Secretaries  who  had  been  appointed 
by  Mr.  Lincoln,  and  intended  to  declare  that 
officers  then  legally  holding  should  go  out  of 
office  two  yesfs  before  the  passage  of  the  act  I 
This  result  was  sought  to  be  avoided  by  the 
distinguished  counsel  who  opened  th^  defence, 
if  I  rightly  understood  him,  by  advancing  the 
idea  that  the  proviso  should  De  construed  to 
read  and  apply  tofiture  Secretaries,  &c.,  and 
to  have  no  reference  to  the  then  present  ones. 
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This  is,  perhaps,  safficientljftnewcred  already. 
I  know  of  no  rule  of  eonetruclioo  bj  which  that 
ivord  can  be  interpolated  into  the  statute,  and 
if  it  were  the  pcoviso  would  be  made  thereby 
to  have  no  reference  at  all  to  the  present  Sec- 
retaries, who  would  then  fall  within  the  very 
letter  and  protection  ofthe  body  of  the  section. 

The  proviso  cannot  fairly  be  made  to  take 
the  case  out  of  the  general  clause  of  the  sec- 
tion, on  the  ground  that  this  is  a  case  therein 
"otherwise  provided"  for,  as  is  claimed,  and 
then  be  construed  not  to  affect  the  case  itself, 
and  to  leave  it  nnder  the  act  of  1789,  on  the 
ground  that  it  does  not  apply  to  the  CKse  at  alii 
That  would  he  saying  that  it  did  and  did  not 
speak  of  the  case. 

The  idea  tjiat  the  proviso  does  not  speak  of 
the  present  Secretary  of  War  arises,  on  the 
very  reasoning  of  those  who  maintain  it,  oat 
of  the  fallacy  of  confounding  the  subject  ofthe 
proviso,  (the  Secretary  of  War,)  with  what  is 
affirmed  of  ikat  subject,  thns:  "What  is  de- 
clared or  afBrmed  in  the  proviso  of  the  Secre- 
tary of  War  is,  under  the  circuni stances,  erro- 
neoas  or  non-existing ;  therefore  nothing  is  de- 
clared of  the  snhjeet,  (the  Secretary  of  War,") 
which  is  absurd.  The  second  section  plainly 
points  oatf  also,  the  onJy  way  of  removal  of 
all  ofBcers,  but  with  my  views  of  the  first   ' 


fact  when  the  law  pushed ;  and  to  prove  this 
the  exoression  of  one  or  two  Senators,  made 
upon  the  spur  and  in  the  hurry  of  the  moment, 
are  cited.  I  dissent  entirely  from  any  such 
inference,  and  from  any  such  rule  of  interpret- 
ing or  admiDistering  law,  as  law.  With  the 
exception  of  certain  questions  appealing  to  the 
will  of  the  whole  law-making  power,  and  not 
necessaiy  to  be  now  enumerated,  the  body  is 
responsible  for,  and  its  will  is  found  in,  what 
it  declares  in  its  laws^  and  not  for,  or  in  the 
opinions  of  its  individnal  members.  The 
Journals  of  the  Houses,  even,  cannot  be  re- 
sorted to  for  any  such  purpose.  This  is  the 
rule  in  all  civilized  countries,  and  is,  with  the 
Bolid  reasons  for  it,  known  to  every  lawyer. 

It  is  urged,  as  touching  in  some  degree  the 
probable  mtent  of  this  proviso,  that  the  con- 
struction I  have  put  upon  it  would  work  sn 
inequality  in  the  duration  of  the  oEBces  of  the 
various   Secretaries,   some  having   been   ap- 

Jointed  by  Mr.  Lincoln,  and  some  by  Mr. 
ohnson.  If  that  were  the  effect,  it  could  not 
alter  the  plain  construction  of  the  law  as  ap- 
plied to  the  first-named  Secretaries.  But  no 
such  result  follows.  The  evident  meaning  of 
the  word  "  of,"  used  in  the  phrase  "during 
let  n  of  the  President  by  whom  they  may 
ba  e  been  appointed,"  being  "relating,  or 
hav  ng  reference  to,"  the  word  "term"  as 
the  e  ^d  and  applied,  nnder  the  circum- 
stances  e  isting,  to  all  the  Secretaries — which 
en  brae  d  both  classes — related  both  to  Mr. 
L  n  1  and  Mr.  Johnson.  It  related,  as  I 
have    hown,  to  Hr.  Lincoln  primarily  and  ex- 


pressly, and  it  related  to  Mr.  Johnson  mb 
modo,  who,  as  Vice  President,  was  chosen  for, 
and  who  succeeded  asPresidentfor,  the  "same 
term,"  and  who  was,  under  the  qualiflcationB 
of  the  Constitution,  filling  out  the  unexpired 
term  relating  to  Mr.  Lincoln.  Thus,  and  in 
no  other  way,  can  all  the  words  ofthe  proviso 
be  made  effective,8ad  a  rational  and  just  resalt 
be  ireached.  It  appears  to  me,  therefore,  with- 
out any  doubt,  that  the  law  in  question  covers 
the  case. 

The  act,  then,  prohibited  the  removal  of 
Mr.  Stanton  and  the  appointment  of  General 
Thomas,  and  it  declared  such  removal  or 
appointment  to  be  a  high  misdemeanor,  and 
denounced  a  punishment  against  it. 

But  it  is  contended  that,  as  the  articles  chaise 
not  only  an  intentional  doing-of  the  acta  for- 
bidden—  which  the  respondent  admits — but 
also  an  intent  thereby  to  violate  the  law  and 
the  Constitution — which  he  denies — he  cannot 
be  found  guilty  unless  it  is  also  proved  that 
such  intent  existed  in  point  ot  fact.  I  do  not 
understand  that  to  he  uie  law,  and  I  think  no 
authority  for  such  a  proposition  can  be  found 
anywhere.  Cert^nly  the  cases  cited  by  the 
counsel  for  the  respondent  do  not  m^ntdn  it, 
unless  it  be  conceded  that  the  discretion  therein 
spoken  of  as  existing  in  the  course  of  exercis- 
ing constitutional  execati'^  powers,  or  author- 
ity delegated  by  law,  means  a  discretion  to 
decide  what  powers  are  executive,  and  what 
authority  is  delegated,  in  spite  of  the  Constitu- 
tion that  measures  and  deunes  the  powers,  and 
the  law  that  confers  the  authority ;  a  propo- 
sition so  contrary  to  justice  and  reason  and  so 
subversive  of  government  that  it  carries  its 
own  refutation. 

The  philosophy  and  experience  of  ages  con- 
cur in  the  propriety  of  the  maxim  that  "ig- 
norance of  the  law  excuseth  no  man."  For 
obvious  reasons  a  government  of  laws  could 
not  exist  if  any  man  or  ofBeer  were  to  be  lefl 
to  put  his  own  construction  upon,  or  to  form 
and  act  upon  his  own  views  of  the  validity  of 
the  laws  framed  for  the  benefit  and  protection 
of  all.  Everycitizen,  either  in  or  out  of  office, 
acts  in  the  peril  ofthe  law.  If  the  respondent 
really  believed  that  this  case  was  not  within 
the  act  of  Congress,  or  that  the  act  was  uncon- 
stitutional, he  could  do  what  he  did  at  the  risk 
of  being  condemned  if  he  proved  to  be  wrong, 
or  of  being  justified  if  he  proved  to  he  right, 
in  the  judgment  of  the  tribunal  of  last  resort 
before  which  he  might  be  brought  for  trial, 
and  to  which  tribunal^  the  sSme  Constitution, 
which  he  claims  the  right  to  Judge  of  for  him- 
self, has  committed  by  express  command  the 
high  duty  to  try  him  for  such  acts,  upon  the 

'  In  general,  it  is  only  when  the  motive  or 
intention  is  an  element  in  the  description  or 
definition  ofthe  very  act  forbidden  that  it  be- 
comes material  on  the  trial  of  a.  person  occnaed 
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of  crime.  Murder,  larceny,  and  robberj,  like 
the  case  cited  bj  Mr.  Evarts,  are  instances  of 
this  kind.  Treason,  violations  of  the  fugitive 
slavelaws,  and  tbe liquor  lana,areillustrationg 
of  tlis  other  class  of  cases,  which  embraces  so 
mneh  of  this  one  aa  relates  to  removal  and  ap- 
pointment, the  nnlawful  doing  of  which  the 
statute  declares  to  be  a  misdemeanor,  and 
punishes  as  such.  All  that  is  required  in  such 
ca^ea  is  the  voluntary  commission  of  the  act 
forhiddeu.  An  erroneous  belief  that  it  was 
lawful  is  no  defense.  Upon  this  all  writers 
upon  criminal  law,  all  decisions,  all  systems 
01  jurisprudence,  and  the  practice  of  all  coun- 
tries, agiee.  It  is  true  that  the  morally  inno- 
cent sometimes  suffer  from  this  necessary  rule, 
hut  in  such  cases  the  hardship  necessary  to  the 
stability  of  society  is  usually  mitigated  by  a 
remisaioQ  of  penalties.  | 

In  this  case  there  is  no  penalty  in  the  legal 
or  constitutional  sense  to  be  inflicted  by  this 
tribunal.  Punishment  by  impeachment  does 
not  exist  under  our  Constitution.  The  accused 
cannot  thereby  be  deprived  of  life,  Uljerty,  or 
property.  He  can  only  be  removed  from  the 
offlce  he  fills  and  prevented  fromholding  office, 
not  aa  a  punishment,  but  as  a  means  merely 
of  protection  to  the  community  ag^nst  the 
danger  to  be  apprehended  from  having  a  cr' 
inal  in  office.  It  merely  does  what  the 
spondent  himself  claims  the  power  to  do,  at  his 
own  pleasure,  in  respect  to  Mr.  Stanton  and 
every  other  officer  in  the  land.  The  only  dif- 
ference is  that  this  body  does  it  under  oath, 
upon  a  trial,  under  an  authority  expressly 
conferred,  while  the  respondent  claims  it  and 
has  done  it  without  any  such  sanctions  of  jus- 
tice and  at  his  mere  will. 

The  "indictment,  trial,  judgment,  and  puU' 
ishment"  of  the  respondent  are,  by  the  Con- 
stitution, expressly  reserved  to  the  ordinary 
criminal  courts. 

It  has  been  said  that  there  is  iitjustif 
condemning  an  officer  for  infractions  of  law 
committed  under  the  supposition  that  they 
were  legal  acts.  There  may  be  hardship,  but 
the*e  can  be  no  injustice,  in  vindicating  the 
supremacy  of  the  law.  We  do  not  make  the 
law,  we  only  adjudge  what  it  is.  It  is  the  law 
that  speaks  to  the  offender  through  us,  and 
the  same  law  imposes  upon  us  the  duty  to 
declare  it.  *  Were  it  material,  however,  to  i 
quire  into  the  motive  and  purposes  of  the  r 
spondent  in  these  transactions,  it  would  he  i 
easy  task  to  show  that  they  are  not  above  cr 
icism,  resting,  as  they  seem  to  do,  upon  his 
dislike  to  a  system  of  laws  which  he  wished  to 
overthrow,  but  which  the  Secretary  was  un- 
willing tu  assist  in.  It  is  enough,  for  the 
present,  to  say  that  if  the  respondent  be  legally 
guilty,  to  acquit  him  upon  any  such  grounds 
as  are  claimed  would  be  to  sanction  a  disre- 
gard of  law-  and  to  invite  him,  as  well  as  future 
Presidents,  to  try  more  forcible  and  dangerous 
experiments  upon  the  Government,  instead  of 
teaching  the  great  lesson  that,  in  some  form, 


all  nations  must  learn  at  last,  that  its  highest 
officers  ought  to  be  most  careful  and  scrupu- 
'~us  in  the  observance  of  its  laws. 

I  conclude,  then,  that  the  intents  charged  in 
these  three  articles  are  either  immaterial  or 
such  as  the  law  conclusively  infers  from  the 
acts  proved^  although  I  ahoald  have  no  heaita^ 
tion  in  finding,  as  a  matter  of  fact,  that  in  the 
removal  of  Mr.  Stanton  the  respondent  did 
itend  to  violate  the  act  of  March  2, 1867,  if 
Dt  the  Constitution,  While  it  is  probable  that 
B  and  many  of  the  heads  of  Department! 
thought  at  the  time  the  act  passed,  as  did  some 
memoers  of  Congress,  that  the  Secretaries 
appointed  by^  Mr.  Lincoln  were  not  within  it, 
lam  fully  satisfied  that,  either  upon  or  without 
advice,  lie  thought,  when  he  suspended  Mr. 
Stanton  in  August,  1867,  and  has  since  thought, 
that  the  statute  covered  the  case.  His  conlact 
is,  to  my  mind,  reconcilable  with  no  other 
hypothe.^is.  Hehadthendetermined{asheB^ 
himself)  that  he  could  no  longer  tolerate  Hr. 
Stanton  in  the  office;  yet,  instead  of  removing 
him,  as  he  had,  if  he  acted  with  a  view  to  the 
faithful  execution  of  the  laws,  a  perfect  legal 
right  to  do  under  the  act  of  1789,  if  the  act  of 
March  2,  1867,  did  not  protect  Mm,  he  sus- 
pended him,  as  that  act  permitted,  designated 
another  to  act,  for  which  designation,  npon.a 
suspension,  there  was  no  pretense  or  color  of 
law  save  that  same  act,  and  reported  his  action 
to  the  Senate  within  the  time  and  in  the  man- 
ner required  by  it.  And,  ae  he  now  claims, 
he  also  took  these  and  subsequent  steps,  in 
order  to  test  in  the  courts  the  validity  of  this 
law,  which  hB  believed  to  invade  the  constitu- 
tional rights  of  the  Executive,  and  which  he 
was,  therefore,  hound  to  teat  judicially.  If 
he  thought  the  ease  was  not  within  the  law, 
why  didlie  not  remove  Mr.  Stanton  in  August? 
And  how  could  he  think  that  the  case  could 
be  made  to  try  the  validity  of  a  law  that  did 
not  apply  to  it? 

But  the  respondent  insists  that,  although  the 
law  may  be  valid  and  cover  the  ease,  inasmuch 
as  his  act  of  dismissal  of  Mr.  Stanton  was 
illegal  and  void,  it  was  no  removal  of  Mr, 
Stanton,  and  no  violation  of  the  law  prohibit- 
ing removals.  If  this  novel  notion  could  be 
popularized  into  all  criminal  trials  it  would  bs 
of  vast  benefit  to  offenders.  Theresult  would 
be  that,  as  no  act  in  violation  of  law  changes 
the  rights  of  innocent  persona,  all  snch  acts 
must  be  guiltless,  because  void.  The  atatule 
does  not  forbid  or  punish  legal  octs  of  re- 
moval, (it  would  be  strange  if  it  did,)  but 
illegal  ones  like  this,  wliich,  so  far  as  anything 
the  respondent  could  do,  was  complete ;  for, 
had  it  been  legal,  Mr.  Stanton  by  that  act 
alone  would  have  been  out  of  office.  The 
respondent's  position,  put  in  theforms  of  logic, 
would  stand  thus:  the  statute  punishes  all 
removals;  illegal^ removals  are  void  and  not 
removals  at  all ;  therefore  the  statute  punishes 
no  illegal  removals. 
It  has  been  made  a  question,  in  respect  to 
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the  appointment  of  Thomas,  (Bupposing  Mr. 
Stanton  had  been  iawfnilj  remoTod  so  as  to 
create  a  vacancy,)  whether  that  appointment 
was  lawful.  No  power  for  that  appointment 
ia  claimed  under  the  Constitution  ;  But  tbe  act 
of  1795  is  relied  npoa  as  authority  for  it.  It 
is  so  if  it  be  atill  in  force;  but  it  seems  clear 
to  mj  mind,  after  a  careful  inyestigation  of 
the  three  acts  on  the  aanie  subject,  atid  the 
decisions  of  courts  upon  analogous  questions, 
tbat  the  act  of  1863  ia  a  substitute  for  both  the 
nets  of  1792  and  1795,  and  that  it  waa  intended 
to  take  the  place  of  both  these  acts  entirely. 
In  statutes,  as  in  contracts,  the  intention  of  the 
frames,  drawn  from  the  words  of  the  acts  and 
the  facta  to  which  they  apply,  and  under  which 
they  were  made,  ia  thepole  starof  construction. 
The  act  of  1792  applied  to  cases  of  "deathj" 
"  absence,"  and  "  sickness,"  in  the  three  then 
exiating  Departments,  and  provided  for  tem- 
porary appointment,  without  limitation  as  to 
the  choice  of  persona,  tilt  the  cause  therefor 

The  act  of  1795  provided  in  the  same  waj  for, 
cases  of  "  vacancy  in  the  aame  three  Depart- 
ments only,  but  limited  the  supply  to  aix 
months.  These  might  happen  in  tour  modes, 
as  the  law  tben  stood:  by  death,  expiration 
of  term,  removal  from  office,  and  resignation. 

The  act  of  1863  covered  nK  the  Departi 
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both  the  former  ones,  and  changes  the  provis- 
ions of  each.  It  provides  for  all  the  classes 
of  cases  embraced  in  both  those  acta,  though 
not  for  every  instance  in  each  class,  and  it  re- 
quires a  totally  diff'ereiU  and  Testrlckd  method 
of  supply.  It  is  impossible  to  imagine  any 
reason  for  requiring  a  vacancy  cansed  by  death 
or  resignation,  bofli  of  which  must  be  inde- 
pendent of  the  President's  will,  and  fortuitous 
as  to  him,  to  be  supplied  in  a  particular  and 
limited  manner,  while  a  yacancy  caused  by  re- 
moval at  the  will  of  the  President,  or  expira- 
tion of  term,  neither  of  which  could  be  fortu- 
itous, should  be  left  to  be  filled  at  the  mere 
Sleasure  of  the  President,  without  anyguard  or 
mitation  whatever.  It  must  be  preaSmed, 
therefore,  that  the  intention  was  to  substitute 
a  more  carefully  guarded  and  limited  system 
in  the  place  of  the  old  one,  and  not  to  allow 
vacancies  made  by  the  law  or  the  will  of  the 
President  to  be  so  filled.  This  is  made  the 
more  probable  when  wo  consider  tbat  even 
this  is  going  to  the  utmost  verge  of  legislative 
power  in  such  oases. 

The  law  upon  the  subject  of  repeals,  by  im- 
plication, is  well  summed  up  by  the  supreme 
court  of  Massachusetts,  in  Bartlett  us.  King, 
(12  Mass.,  663,)  as  follows: 
"A  subsequent  statute  revising  the  whole  3ubieel~ 


And  in  Leighton  vs.  Walker  (9  N.  H.,  61,) 
it  is  decided  that — 
"When  the  desigm  to  revise  a  statute  oleoxly  ap- 

Eeara  the  former  statutes  are  to  bo  considered  as  no 
mgerin  force,  thoneh  not  expressly  repealed." 

I  am  of  opinion,  therefore,  that  theres^ond- 
entiaguiltyascharged  in  the  first  three  articles. 
There  is  another  view  of  this  removal  and  ap- 
pointment not  necessary,  as  I  construe  tbe  law, 
to  a  decision,  but  which  is  of  too  much  im- 
portance to  be  passed  bjin  silence.  It  ia  this, 
whether,  if  the  case  stood  upon  the  Eicts  of 
1789  and  1795  alone,  one  of  which  authorizes 
a  removal  at  pleasure,  and  the  other  an  appoint- 
ment ad  interim,  the  respondent  can  justify  his 
conduct  upon  the  evidence  before  as.  The 
inducing  and  controlling  motive  of  these  acts 
of  the  respondent  was  displeasure  because  the 
Secretary  of  War  was  not  so  subservient  to  him 
in  his  avowed  and  determined  opposition  to 
the  lawa  of  the  land  respecting  tlie  southern 
States  as  some  other  heads  of  Departments ; 
and  the  undisputed  design  of  the  respondent, 
in  hia  efforts  to  displace  Mr.  Stanton,  waa  to 
replace  blm  by  some  one  more  pliant  to  his 
wishes  and  less  earnest  in  his  administration 
of  the  laws.  This  was  the  "harmony"  desired 
in  the  "Cabinet."  These  were  the"public 
considerationsofahigh character"  which  made 
Mr.  Stanton's  resignation  desirable  to  tbe 
respondent,  and  which  have  led  him  to  commit 
the  acts  appearing  in  the  evidence. 

The  case,  tben,  is  tbe  removal  of  a  faithful 
officer,  neither  accused  nor  auspected  of  any 
other  wrong  than  adherence  to  the  duty  the  law 
imposed  upon  him,  because  of  th&t  faithfulness 
and  adherence  to  duty,  by  a  President  of  the 
United  States  who  was  determined  thereby  to 
counteract  and  defeat  the  law,  because  he  be- 
lieved or  professed  to  believe  in  a  different 
"policy"  of  bis  ownl  In  my  opinion  no 
higher  crime,  no  graver  violation  of  constitu- 
tional duty,  no  act  more  dangerous  to  law  or 
to  the  liberties  of  the  nation  can  be  found 
within  the  reach  of  the  Executive.  Surely 
the  opinion  of  Mr.  Madison,  so  much  referred 
to  by  the  counsel,  cannot  be  questioned  on  thia 
point.     He  says: 

"Ibe  danger,  then,  consiBls  ■amnty  in  thia:  The 
President  can  displace  thnaoffleeamanwhoeemerits 
require  tliat  he  sboDld  be  continued  in  it  t  what  will 
be  tlie  motive  whioh  the  Freaideat  om  have  for  such 
f  his  power  and  tbe  anthoritr  that  operates 
ent  it?  In  the  first  plaes  bsnill  be  impeach- 
tho  House  for  Enoh  an  aetof  malndminiBtra- 
tion,"  lie.—A»naU<ifCB«t!feii,  FT,  p.  517. 

.It  is,  perhaps,  proper  in  this  connection  that 
I  shonld  say  expressly,  whatis  impliedin  what 
I  have  stated,  tnat  I  entirely  disagree  with  the 
doctrine  advanced  in  the  argument,  that  we 
may  find  the  respondent  guilty  although  the 
statute  he  has  violated  affecting  his  rights  is 
itself  a  nullity,  and  in  violating  it  he  has  only 
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Tlie  fourth  a  t  I  de  d  by  tb  an  wer, 
and  I  do  not  think  Chat  it  h  proved. 

The  fifth  article  charges  an  unlawful  con- 
spiracy to  prevent  the  esecntion  of  the  act  of 
March  2,  1887,  and  an  unlawful  attempt  to 
prevent  Mr.  Stanton  from  holding  the  office. 
The  conspiiac;  ia  denied,  but  the  act  is  ad- 
mitted, witb  a  claim  of  its  legality.  This  article 
h,  I  think,  embodied  within  the  same  princi- 
ples as  the  first,  and  I  am  of  opinion,  upon  the 
grounds  already  stated,  that  the  respondent  is 
guilty;  for,  although  the  mere  attempt  to  do 
an  unlawful  act  is  not  within  the  penal  section 
of  that  act,  I  think  that  an  attempt  to  commit 
unlawful  act  of  such  grave  character  as  this, 


"The  Supreme  Court  of" the  United  States 
(United  States  vs.  Quincj,  6  Pet.,  465)  haa 
correctly  defined  a  criminal  attempt  as  follows ; 

"To  attempt  to  do  an  aotdoea  not.eitherinlawor 
in  comman  parlance,  impls'  the  Mmpletion  of  the  act 
or  any  definite  progress  toward  it.  Any  effort  or 
endeavor  to  effect  it  will  satisfy  the  teroiEofthelaw." 
The  sixth  and  seventh  articles  allege  a  con- 
apiracy  to  seize  (the  sixth)  by  force,  (the 
seventh,)   unlawfully,  the  War  Department, 

(roperty,  &c.  This  is  denied  by  the  answer, 
t  seems  to  be  properly  conceded  by  the  de- 
fense, even  if  the  respondent  had  a  lawful  right 
to  remove  Mr.  Stanton  and  to  appoint  General 
Thomas,  that  if  that  right  was  in  honest  dis- 
pute he  could  not  justify  resorting  to  force  in- 
stead of  the  law  to  dispossess  an  officer  from 
an  office  which  he  had  legally  held,  and  which 
he  still  claimed  in  good  faith  to  hold  legally. 

The  question,  then,  on  this  article  is  purely 
one  of  fact.  Did  the  respondent,  upon  the 
facta  proved,  and  what  we  may  lawfully  notice 
ofpublichistorv  in  connection  with  those  facts, 
combine  with  Thomas  to  get  possession  of  the 
War  Office  at  the  expense  of  resorting  to  vio- 
leace,  or  physical  power,  if  that  should  be 
needful  to  rench  the  result?  At  the  expense 
of  repetition,  to  a  certain  extent,  I  will  state 
the  case  upon  this  question.  It  is  matter  of 
history  that  prior  to  the  July  session  of  Con- 
gress in  1867,  the  opposition  of  the  respond- 
ent to  the  laws  relatmg  to  the  rebel  States  was 
g      t  th  t  every  obstacle  that  Segal  inge 
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manifest  will  of  Congress  and  the  fair  meaning 
of  the  kws  themselves.  Nevertheless, obstruct- 
ive interpretations  and  orders  were  issued 
which  !ea  to  the  session  of  July,  1867,  and  the 
explanatory  act  of  that  sessioa.   The  personal 


relations  of  the  respondent  and  Mr.  Stanton 
had  been  theretofore  always  friendly,  and  it 
has  never  been  stiggested,  even,  that  Mr.  Stan- 
ton had  or  has  committed  any  wrong  toward 
the  President  personally  or  otherwisa,  save  in 
his  conduct  before  mentioned,  and  in  his  re- 
fusal to  resign.  "Public consideration"  alone, 
as  the  President  himself  stated,  were  the  causp 
of  the  difference.  The  difference  as  to  these 
laws,  then,  existed  at  that  session.  The  re- 
spondent, in  his  answer,  says  that  prior  to 
August  6,  18G7,  which  was  only  two  weeks 
atler  the  adjournment,  "he  became  satisfied 
that  he  could  not  allow  the  said  Stanton  to  con- 
tinue to  hold  the  office  without  hazard  to  the 
Snblic  interest."  In  other  words,  the  Presi- 
ent  was  opposed  to  the  law  in  all  its  parts, 
and  determined  to  defeat  it.  Mr.  Stanton  was 
for  it.  This  was  the  sole  casus  beUi.  There 
was  a  clear  opportunity  to  resort  to  legal  means 
to  displace  the  Secretary  then  by  nominating 
another  suitable  person  in  his  place. 

It  may  be  said  that  the  President  knew  that 
there  would  be  no  hope  of  the  confirmation  of 
any  one  who  would  not  disagree  with  him  about 
the  full  execution  of  laws  as  greatly  as  Mr. 
Stanton,  and  hence  it  was  useless  for  him  to 
resort  to  that  method  of  relief.  This  is  doubt- 
less true,  and  it  places  the  respondent  in  the 
position  of  refusing  to  take  a  clear  legal  method 
of  change  because  it  would  not  answer  his 
purpose.  This  necessarily  leads  to  the  pre- 
sumption that  if  the  respondent  was  in  earnest 
ould  try  some  other  way.  He  did  so.  No 
er  had  Congress  adjourned  than  he  "sus- 
pended" Mr.  Stanton,  as  he  had  a  legal  right 
to  do  under  the  act  of  1SQ7,  provided  he  acted 
in  good  faith  in  so  doing,  and  not  as  a  mere 
cover  to  get  rid  of  an  obstacle  in  the  way  of 
his  own  opposition  to  law.  Had  he  believed 
in  his  power  of  removal,  he  could  have  exer- 
cised it  then,  and  if  Mr.  Slanton  would  not  yield, 
he  could  have  instantly  resorted  to  the  courts 
of  law.  This  he  did  not  do,  but  on  the  con- 
trary excluded  Mr.  Stanton  from  the  office 
under  the  law  for  nearly  six  months,  and  then 
endeavored  to  arrange  for  defeating  the  same 
law,  by  preventing  Mr.  Stanton  from  resuming 
possession  under  the  vote  of  the  Senate  of 
January,  1S68.  At  that  time,  then,  his  design 
was  plainly  to  prevent  Mr.  Stanton,  not,  by 
law,  nut  by  some  other  expedient,  from  hold- 
ing the  office,  and  forcing  Mm.  if  he  could,  to 

sort  to  legal  measures  for  redress. 

During  all  this  period  down  to  the  2l3t  of 
February,  when  the  act  In  question  was  cora- 
m  tted,  no  one  was  nominated  to  succeed  Mr, 

anton ;  and  from  the  vote  of  January  to  that 
d  te  no  step  whatever  was  taken  to  resort  to 

y  legal  mode  to  procure  the  change  he  was 
d  termined  to  bring  about.  There  was  no 
need  to  make  an  oS  interim  appointment  if 
the  sole  object  was  to  put  things  in  process  of 
judicial  decision,  for  the  order  of  dismissal 
alone,  if  not  obeyed,  would  do  that;  and  if 
obeyed,  there  would  be  no  farther  steps  in  that 
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declined.    Then  Gen- 
who,  judging  from  his 
sthave  heen  known  to 
be  suited  to  the  place 
,    I  suddenly  restored  to 
Adjutant  General,  the  principal  execu- 
(  Qi  er  in  the  Army,  and  is  then  at  once 

app  t  J  Secretary  ad  interim,  with  instrno- 
ti  n  t  enter  immediately  upon  the  discharge 
of  h  duties,"  &c.,  which  General  Thomas 
agr  t  do,  with  a  formal  mutual  salvo  that 
the  Constitution  and  the  iaws"  under  which 
the  President  had  professed  at  the  same  time 
to  dismiss  Mr.  Stanton,  should  be  maint^ned. 
I  cannot  believe  that  the  respondent  expected 
that  Mr.  Stanton  would  yield  to  anythinp;  less 
than  force.  He  had  been  formally  notifaed  in 
writing  in  August  by  Mr.  Stanton  himself  that 
he  denied  his  power  to  remove  him,  or  to  sus- 
pend bim  without  legal  cause,  and  that  he 
would  only  yield  when  he  had  "  no  alternative 
butto  submit,  under  protest,  to  superior  force." 
Thomas  confesses  on  the  stand  that  at  some 
time  in  the  course  of  the  efibrf  to  get  pos- 
session, be  expected  to  use  force.  In  view  of 
all  theee  circumstances  1  cannot  resist  the  con- 
clusion that  the  sixth  and  seventh  articles  are 
proved,  and  that  the  respondent  is  guilty,  ae 
therein  charged. 

The  gravamen  of  the  eighth  article  seems  to 
be  the  alleged  attempt,  by  certain  meansalleged, 
to  get  unlawful  control  of  the  public  moneys. 
If  this  be  the  meaning  of  that  article,  and  I 
think  it  is,  I  think  the  proof  does  not  sustain 
the  charge,  and  that  the  respondent  is  not  guilty 
upon  that  article. 

The  ninth  article  appears  to  me  also  t 
wholly  unsustained  by  proof. 

The  tenth  and  eleventh  articles,  so  fi 
they  relate  to  the  sayings  and  speeches  of  the 
respondent,  require  lor  their  support  underthe 
rule  I  have  before  adverted  to,  an  unlawful  and 
criminal  design  and  intent.  However  disgrace- 
ful these  speeches  may  be — and  they  certainly 
do  not  need  any  comment  in  that  respect- 
fairly  considered  they  were,  I  think,  only  in 
tended  to  appealto  the  political  prejudices  of  tht 
people,  and  toinduce  them  toovertumtheparty 
of  Coneress  by  a  revolution  at  the  polls,  and 
not  by  illegal  violence.  As  such,  I  think  them, 
in  a  legal  sense,  within  the  liberty  of  speech 
secured  by  the  Constitution  and  by  the  spirit 
of  our  institutions!  a  liberty  so  essential  to  the 
welfare  and  permanency  of  a  free  Government 
in  a  state  of  peace  and  underthe  rule  of  muni- 
cipal law,  that  it  were  better  to  tolerate  a  con- 
siderable abuse  of  it  rather  than  to  subject  it  tc 
legal  repression  or  condemnation. 

Besides  the  accusation  of  criminal  speech, 
article  eleven  seems  to  contain  three  charges: 


a  contriving  of  means  to  defeat  the  act  of 
March  2,  1867  ;  to  defeat  the  Army  appropria- 
tion bill  of  1867  ;  and  to  defeat  the  act  for  the 
more  efficient  government  of  the  rebel  States. 
The  first  and  third  of  these  charges,  I  think, 
for  the  reasons  already  stated,  are  proved  by 
the  evidence  already  referred  to  as  to  the 
causes  for  and  the  attempt  to  remove  Mr.  Stan- 
ton. The  second,  I  think,  is  not.  But  upon 
the  construction  put, upon  this  article  by  the 
Senate,  that  it  only  contains  an  accusation 
touching  Mr.  Stanton,  I  feel  bound  to  vote 
guilty  upon  it. 

Much  has  been  said  in  the  course  of  the  trial 
upon  the  nature  of  this  proceeding,  and  the 
nature  of  the  offenses  which  can  fairly  be  em- 
braced with  the  terms  of  the  Constitution.'  In 
my  opinion  this  high  tribunal  is  the  sole  and 
exclusive  judge  of  its  own  jurisdicdon  in  such 
cases,  and  that,  as  the  Constitution  did  not 
establish  this  procedure  for  the  punishment  of 
crime,  but  for  the  secure  and  faithful  adminis- 
tration of  the  law,  it  was  not  intended  Co  cramp 
it  by  any  specific  definition  of  bigh  crimes  and 
misdemeanors,  but  to  leave  each  case  to  be 
defined  by  law,  or,  when  not  defined,  to  be 
decided  upon  its  own  circumstances,  in  the 
patriotic  and  judicial  good  sense  of  the  Rep- 
resentatives of  the  States.  Like  the  jurisdic- 
tion of  chancery  in  cases  of  fraud,  it  ought 
not  to  be  limited  in  advance,  but  kept  open  as 
a  great  bulwark  for  the  ]>reservation  of  purity 
and  fidelity  in  the  administration  of  afiairs, 
when  undermined  by  the  cunning  and  corrupt 
practices  of  low  offenders,  or  assailed  by  bold 
and  high-handed  usurpation  or  defiance ;  a 
shield  tor  the  honest  and  law-abiding  official ; 
a  sword  to  those  who  pervert  or  abuse  their 

Sowers,  teaching  the  maxim  which  rulers  en- 
owed  with  the  spirit  of  a  Trojan  cau  listen  to 
without  emotion,  that  "kings  may  be  cash- 
iered for  misconduct." 

Two  exceptions  that  go,  practically,  to  fhe 
jurisdiction  of  this  tribunal  over  such  a  cause 
as  this  have  been  so  much  insisted  upon  in 
argument  that  their  bravery  challenges  admi- 
ration as  much  as  their  error  does  condemna- 
tion. The  first  is  that  the  Senate  has  no  right 
to  judge  in  what  is  called  its  own  case ;  that 
such  an  act  is  contrary  to  the  first  principles  of 
justice,  &c. 

In  any  proper  sense  it  is  not  its  own  case. 
Its  members  have  no  personal  interest  in  it. 
It  is  the  ease  of  the  law  violated  by  the  usurp- 
ation of  power  under  color  of  oSce.  As  well 
might  it  be  said  that  a  court  could  not  try  a 
contempt,  or  punish  a  breach  of  injunction,  or 
sit  in  judgment  in  a  case  in  which  the  com- 
munity of  which  the  judges  were  members  had 
an  interest.  To  countenance  such  a  doctrine 
would  be  to  defeatthis  great  but  gentle  remedy 
of  the  Constitution  almost  entirely ;  for  most 
of  the  powers  capable  of  easy  usurpation  are 
those  granted  to  this  body. 

The  second  is  that  the  three  great  depart- 
ments of  the  Qoverament  created  by  tke  Con- 
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atitution,  being  coiirdiaat«,  neither  has  the 
power  to  bring  into  review  the  acta  of  the  other, 
aud  each  ia  the  eupreme  judge  for  itself  of  its 
own  rights  under  the  Conetitution.  If  each  of 
the  departments  were  in  all  respects  the  equal 
of  the  other,  this  would  be  true,  and  the  only 
method  of  correcting  the  misconduct  or  ag- 
gression of  either  would  be  the  ultima  ratio 
rei/Kni— force.     But  the  fathers,  wiiose 


such  an  arbitrament  would  destroy  the  Got- 
emmeiit  and  the  liberty  that  the  Coustitutioa 
was  intended  to  perpetuate. 

They,  therefore,  in  the  Constitution  defined 
and  measured,  so  far  as  was  possible,  the 
respective  powers  of  each.  To  this  they  super- 
added the  last  and  only  means  possible  to 
human  agency,  a  tribunal  composed  of  the 
Representatives  of  equal  States,  chosen  for 
periods  long  enough  to  remove  them  from  the 
sudden  impulses  of  popular  excitement,  and 
short  enough  to  make  them  feel  responsible  to 
the  settled  convictions  of  the  commuaity  they 
represented.  To  this  tribunal,  sworn  to  im- 
partiality and  conscientious  adherence  to  the 
Constitution  and  the  laws,  they  committed  the 
high  powers  indispensable  to  such  a  frame  of 
Government,  of  sitting  in  judgment  upon  the 
crimes  and  misdemeanors  of  the  President,  as 
well  as  all  other  officers  of  the  United  States. 
These  faculties  of  the  Senate  fill  up  the  meas- 
ure of  that  description  of  it  given  by  Mr.  Mad- 
ison as  the  "great  sheet  anchor  of  the  Gov- 
ernment," August,  benignant,  and  supreme, 
upon  the  complaint  of  the  people's  Represent- 
atives, it  brings  to  its  judgment  seat  judges 
and  Presidentsandall  the  ministers  ofthe  law — 
no  station  too  lofty  or  powerful  for  its  reach, 
none  too  low  to  escape  its  notice— and  subjects 
them,  alike,  to  the  serene  and  steadfast  justice 
of  the  law.  The  mechanism  of  government 
can  do  no  more  for  society  than  this.  These 
great  powers,  at  once  the  emblem,  the  ideal, 
and  the  realization  of  that  orderly  justice  which 
il  the  law,  we  must  this  day  exercise  without 
fear,  And  so  acting,  there  can  follow  to  us 
no  possible  reproach  and  no  detriment  to  the 
Republic. 

OPINION 


HON.   EEVERDY  JOHNSON. 

Time  does  not  permit  an  examination  in  de- 
tail of  the  several  articles  of  impeachment.  I 
content  myself,  therefore,  with  considering  the 
legal  questions  upon  which  the  moat  of  them 

f.  Forwhatcan  the  President  be  impeached? 
If  the  power  was  given  without  assigning  the 
causes  it  is  obvious  that  he  would  be  almost 
wholly  dependent  upon  Congress,  and  that  was 
clearly  not  designed.  The  Constitution  con- 
seq^ueutly  provideB  that  impeachment  can  only 


be  for  "treason,  bribery,  or  other  high  crimes 
and  misdemeanors."  Fof  no  act  which  dQes 
not  fall  within  the  legal  meaning  of  those 
terms  can  impeachment  be  maintained.  Polit- 
ical opinions,  whatever  they  may  be,  when  not 
made  crimes  or  misdemeanors,  are  not  the  sub- 
jects of  the  power.  If  any  such  opinions  can 
be  legally  declared  crimes  or  misdemeanors, 
what  are  spoken,  no '  matter  by  whom,  when 
no  force  is  nsed  disturbing  the  public  peace, 
certainly  cannot  be,  such  legislation  being  pro- 
hibited, not  only  by  reason  of  the  absence  of 
any  delegated  authority  to  Congress,  but  be- 
cause that  department  is  expressly  prohibited 
frotn  so  legislating  by  the  very  terms  of  the 
first  of  the  amendments  of  the  Constitution, 
providing  that  "  Congress  shall  make  no  law" 
"  abridging  the  freedom  of  speech." 

This  guarantee  extends  to  every  citizen, 
whether  ne  he  in  pnblic  or  private  life.  What- 
ever a  private  citizen  can  say  without  responsi- 
bility to  Congress  the  President  or  any  other 
official  can  say.  The  provision  is  intended  to 
secure  such  freedom  to  all  without  regard  to 
official  station.  The  right  is  a  personal  one, 
for  the  exercise  of  which  there  is  no  responsi- 
bility. It  Is  secured  as  absolutely  to  every 
person  as  the  right  of  freedom  of  speech  is 
secured  to  members  of  Congress  by  the  sixth 
section  of  the  first  article  of  the  Constitution, 
which  Bays  that  "  for  any  speech  or  debate  in 
either  House  they  shall  not  be  questioned  in 
any  other  place."  Both  provisions  are  upon 
the  theory,  proved  to  be  correct  by  history,  that 
a  free  Government  is  ever  best  maintained  (if, 
indeed,  it  can  be  maintained  without  it)  by 
such  unfettered  freedom.  Its  possession  by 
others  than  members  of  Congres's  is  a  neces- 
sary restraint  upon  that  department,  while  its 
possession  by  its  members  is  equally  necessary 
to  a  proper  exercise  of  their  power.  In  both 
instances  the  right  is  placed  beyond  restraint. 

If  members  of  Congress  in  debate  assaii  the 
President  in  disparaging  and  vituperative  lan- 
guage; if  they  charge  him  with  treason,  a 
violation  of  every  duty,  a  want  of  every  vir- 
tue, and  with  every  vice;  if  they  even  charge 
bim  with  having  been  accessory  to  the  mur- 
der of  his  lamented  predecessor — charges 
calculated  to  bring  him  "into  disgrace," 
"  hatred,"  "contempt,  and  reproach" — they 
are  exempt  from  responsibility,  by  any  legal 
proceeding,  becanse  "freedom  of  speech  and 
debate"  is  their  right — how  can  it  be  that  the 
Presidentlsresponsibleforthespeechesalleged 
to  have  been  made  by  him  at  the  places  and 
times  referred  to  in  the  tenth  and  eleventh 
articles,  when  freedom  of  speech  is  equally 
secured  to  him.  That  sach  speeches,  whether 
made  by  members  of  Congress  or  the  Presi- 
dent, are  in  bad  taste,  and  tend  to  disturb  the 
harmony  which  should  prevail  between  the  two 
departments  of  the  Government,  may  be  con- 
ceded, but  there  is  no  law  making  them  crimes 
or  misdemeanors.  This  was  attempted  to  ha 
done,  as  far  as  printed  publications  were  ciia- 
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cemed,  bj  the  second  section  of  tlie  act  of  the 
Ulhof  July,  1798,  (the  sedition  act.)  The 
constitutionality  of  that  law  was  denied  by 
many  of  the  most  eminent  men  of  the  ^ay, 
and  the  party  which  passed  it  was  driven  from 
power  by  an  overwhelming  majority  of  the 
people  of  the  country,  npon  the  ground  that  it 
palpably  violated  the  Constitution.  By  its  own 
terms  it  was  to  contiiiue"but  for  a  brief  period, 
and  DO  one  in  or  out  of  Congress  has  ever  sug- 
gested its  revival.  But  the  passage  of  the  act 
proves  that  without  such  a  law  oral  speeches 
or  written  publications  in  regard  to  any  de- 
partment of  the  Government  are  not  criminal 
offenses. 

If  these  views  be  sound,  the  articles  which 
charge  the  President  with  having  committed  a 
high  misdemeanor  by  the  speeches  made  in 
Washington,  St.  Louis,  and  Cleveland,  in  1809, 
are  not  supported,  first,  because  there  is  no  law 
which  makes  them  misdemeanors  I  audsecond, 
because  if  there  was  any  such  law  it  would  be 
absolutely  void, 

II.  That  the  terms  crimes  and  misdemeanors 
in  the  quoted  clause  mean  legal  crimes  and 
misdemeanors  (iftherecould  beany  doubt  upon 
the  point)  is  furtberobvious  from  the  provision 
in  the  third  section  of  the  first  article  of  tbe 
Constitution,  that,  notwithstanding  the  judg- 
ment on  impeachment,  the  party  is  liable  to 
"indictment,  trial,  judgment,  and  punishment 
according  to  law."  This  proves  that  anofficer 
can  only  be  impeached  for  acts  for  which  be  is 
liable  to  a  criminal  prosecution.  Whatever 
acts,  therefore,  could  not  be  criminally  pros- 
ecuted nnder  the  general  law  cannot  be  tbe 
grounds  of  an  impeachment.  Nor  is  this  doc- 
trine peculiar  to  the  United  States.  It  was 
held  m  the  case  of  the  impeachment  of  Lord 
Melville,  as  far  back  as  1806,  and  has  never 
since  been  judicially  controverted  ia  England. 
The  charges  in  that  case  were  the  alleged  im- 
proper withdrawal  and  use  of  public  funds  in- 
trusted to  him  as  treasurer  of  the  Navy.  By 
the  managers  it  was  contended  that  these  wece 
by  law  crimes  and  misdemeanors,  and  denied 
by  bis  lordship's  counsel.  The  impeachment 
evidently  turned  npon  the  decision  of  the  ques- 
tion. The  opiuiouof  the  judges  was  requested 
by  the  House  of  Lords,  and  their  answer  was, 
^at  they  were  not  cnmes  or  misdemeanors, 
and  his  lordship,  on  a  vote,  in  tbe  aggregate 
upon  all  the  articles,  of  thirteen  hundred  and 
fifty,  was  acquitted  by  a  m^orlty  of  eight  hun- 
dred and  twenty-four. 

III.  Are,  then,  the  acts  alleged  in  the  first 
eight  articles  crimes  and  misdemeanors? 

1.  Are  they  so  independent  of  the  actual 
intent  with  which  they  were  done? 

2.  If  not,  are  they  without  criminality  be- 
cause of  such  actual  intent? 

I.,  The  acts  charged  are  the  orders  of  the 
President  of  the  21st  of  February,  1868,  re- 
moving Mr,  Stanton  as  Secretary  of  War  and 
appointing  General  lliomas  as  Secretary  ad 
uderim.    The  Fre^dent'a  authority  for  the 


first,  bis  counsel  contend,  is  vested  in  him  by 
the  Constitution,  and  not  subject  to  the  power 
of  Congress;  and  that  if  it  was,  and  Congress 
had  a  right  to  pass  the  act  of  the  22d  of  March, 
1867,  "regulating  the  tenure  of  certain  civil 
offices,"  that  act  did  not  take  from  him  the 
power  to  remove  Mr.  Stanton.  I  will  consider 
the  second  question  first.  What,  then,  in  re- 
gard to  Mr.  Stanton,  is  the  true  construction 
of  that  act?  Did  it  leave  the  President's  right 
to  remove  him  as  he  possessed  it  before  tbe 
act  was  passed?  With  all  respect  to  the  coa- 
trary  opinion,  I  think  that  it  clearly  did. 

Without  referring  now  to  the  different  views 
entertained  by  the  House  of  Eepresentatives 
and  the  Senate  as  to  the  propriety  of  including 
Cabinet  officers  within  the  restriction  which 
the  law  imposes  upon  the  President  in  relation 
to  other  civil  omcers,  it  seems  to  me  to  be 
perfectly  clear,  from  Uie  language  of  tbe  act 
itself,  that  Mr.  Stanton's  case  is  not  within 
such  restriction.  In  the  first  place,  the  title 
of  the  act  is  the  regulation  of  the  tenure  of 
CERTAIN  (not  of  all)  civi!  offices.  In  the 
second,  the  tenure  prescribed  in  the  body  of 
the  first  section  Is,  that  every  person  holding 
a  civil  office  under  an  appointment  made  by 
the  President,  with  the  advice  and  consent  of 
the  Senate,  and  who  has  duly  qualified,  is  to 
bold  bis  office  until  bis  successor  shall  in  like 
manner  be  appointed  and  qualified.  If  the 
law  slopped  here,  the  Cabinet  would  be  em- 
braced and  bold  by  the  same  tenure.  But  from 
this  tenure  certain  exceptions  are  made.  The 
concluding  part  of  the  section  is  in  these  words : 
"except  as  herein  otherwise  provided."  These 
latter  worde  mean  tbe  same  thing  as  if  thw 
were  in  the  beginning  instead  of  tbe  close  of 
the  secdon.  Place  them  in  tbe  beginning,  and 
no  one  could  doubt  their  meaning. 

Itwould  then  be  clear  that  it  was  not  the  pur- 
pose to  prescribe  the  tenure  of  all  officers  ap- 
pointed by  tbe  President  with  tbe  consent  of  the 
Senate,  and  that  in  regard  to  some  a  different 
one  was  to  be  provided.  If  this  be  right,  and  I 
do  not  see  that  it  can  be  questioned,  it  follows 
that  whatever  tenure  is  differently  prescribed, 
as  to  other  offices,  these  are  not  to  tie  held  by 
the  tenure  in  the  first  section.  Immediately 
succeeding  the  words  of  exception  before 
quoted,  follows  the  provision  to  which  the  ex- 
ception refers,  "that  the  Secretaries  of  State, 
of  the  Treasury,  of  War,  of  the  Navy,  and  ot 
the  Interior,  the  Postmaster  General,  and  the 
Attorney  General,"  are  to  hold  by  a  different 
tenure  from  that  before  defined.  And  this  is, 
that  tbey  are  to  "  hold  their  offices  respectively 
for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  and  for 
one  month  thereafter,"  subject,  of  course,  to  re- 
moval by  the  President  with  the  approval  of  the 
Senate,  That  this  proviso  withdraws  tbe  offices 
specially  enumerated  from  the  operations  of  the 
enacting  clause  cannot  be  doubted.  It  has  the 
same  effect  in  this  regard  as  if  it  had  been  the 
first  section  of  the  actinstead  of  aproviso  to  that 
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section.  If  it  had  been  itself  the  first  section, 
and  what  is  now  the  first  section  without  the 
proviso  had  been  the  second,  then  all  would 
admit  that  the  tenure  of  office  provided  by  the 
first  section  aa  it  stands  would  have  nothing  to 
do  with  the  tenure  of  Cabinet  officers.  In  other 
words,  that  it  was  the  object  of  the  act  to  assign 
to  these  offices  a  tenure  entirely  distinct  from 
that  assigned  to  other  civil  offices. 

Tbe  only  in<]uiry  that  remains  is,  what  is  the 
tenure  by  which  Cabinet  officers  hold  their 
places?  That  tbey  are  not  to  hold  them  for 
an  unlimited  period  is  evident.  What,  then, 
is  the  limitation  of  their  title? 

I.  It  commences,  necessarily,  with  the  date 
of  their  appointments. 

II.  It  expires  at  the  end  of  the  term  of  the 
President  by  whom  they  rnay  have  been  ap- 
pointed, and  one  month  thereafl^r.  Mr.  Stan- 
ton was  appointed  by  President  Lincoln  dur- 
ing his  first  term,  by  and  with  the  advice  and 
consent  of  the  Senate.  By  virtue  of  that  ap- 
pointment, and  b;  that  alone,  he  was  commis- 
sioned. He  neverreceived  anyother  appoint- 
ment or  commission.  If  the  act  of  the  2d  of 
March,  1867,  had  passed  during  Mr.  Lincoln's 
first  term,  and  was  constitutional,  Mr.  Stan- 
ton's term  of  office  would  have  expired  at  the 
end  of  one  month  succeeding  the  termination 
of  Mr.  Lincoln's  first  term,  with  no  other  right 
afterward  to  the  office  than  in  the  nature  of  a 
tenantcf  at  sufieisnce. 

The  title  which  he  could  claim  under  the  act 
of  isal  bas  long  since  ended.  To  enable  him 
to  hold  the  office  t^ainst  the  wish  of  the  Pres- 
ident by  whom  he  was  not  appointed,  in  my 
judgment,  would  be  a  palpable  violation  of 
the  law,  equally  inconsistent  with  its  langnage 
and  its  object.  Inconsistent  with  its  language, 
because  that  says  that  the  office  is  to  be  held 
"  for  and  during  the  term  of  the  President  by 
whom"  he  was  appointed,  and  Mr.  Lincoln's 
term  necessarily  terminated  with  his  life.  In- 
consistent with  its  object,  because  that  clearly 
is  to  leave  a  President  who  comes  into  office 
St  the  termination,  by  whatever  cause,  of  the 
term  of  his  predecessor,  the  unfettered  right 
at  the  end  of  one  month  afrer  such  termination 
lo  select  his  own  Cabinet. 

If  the  propriety  (conceding  Congress  to  have 
thepowar)  be  admittcdof  denying  to  the  Pres- 
ident the  right  exercised  by  all  of  his  prede- 
cessors of  removing  a  Cabinet  officer  at  pleas- 
ure, it  would  seem  to  be  most  improper  and 
impolitic  in  regard  to  any  such  officer  not 
appointed  by  himself.  Responsible  for  the 
preservation  of  the  Constitution  and  the  faith- 
ful execution. of  the  laws,  nothing  could  be 
more  unjust  and  unwise  than  to  force  upon  him 
a  Cabinet  in  whom  he  might  have  no  confi- 
dence whatever,  either  for  want  of  integrity 
or  capacity,  or  both,  and  in  whose  selectio  ' 
bad  no  choice. 

Ill,  If  there  could  be  any  doubt  that  the 
construction  I  give  to  the  act  is  correct  it  would 
be  removed  by  the  explanation  of  Senators 


Sherman  and  Williams,  members  of  the  com- 
mittee of  conference  on  the  part  of  the  Senate, 
when  making  their  report.  The  Senate  had  bv 
two  votes  decided  that  Cabinet  officers  should, 
as  always  before,  hold  their  places  at  the 
pleasure  of  the  President,  and  that  such  was 
evidently  the  design  of  Congress  when  organ- 
izing the  several  Departments.  The  Senat«, 
therefore,  excluded  them  altogether  from  the 
provisions  of  tie  bill,  but  the  House  insisted 
upon  including  them.  It  was  this  difference 
between  the  two  Houses  which  the  conference 
committee  was  appointed  to  settle.  In  making 
the  report  Mr.  Shiibmam  stated  that  to  include 
them  would,  in*  his  opinion,  be  practically 
unimportant,  because  "  No  gentleman,  no  man 
with  any  sense  of  honor,  -mould  hold  a  poHUon 
as  a  Cdhinet  officer  after'  his  chief  desired  hit 
removal ;  and,  ther^ore,  the  dighUst  intima- 
tion on  the  part  of  the  Pfresident  would  alwai/S 
secure"  his  resignation.  And  he  added  that, 
by  the  proposition  of  the  committee,  such  an 


APPOINTED  am,"  and  that  "if  the  lYesideni 
dies  the  Cabinet  goes  out ;  if  the  President  is 
removed  for  cause  hy  impeachment  the  Cabinet 
goes  out;  at  the  expiration  of  the  term  of  the 
President's  offi^ce  the  Cabinet  goes  out;  so  that 
the  Govenmtent  wiU  no/  be  embarrassed  by  an 
attempt  by  a  Cabinet  officer  to  hold  on  to  hi3 
office,  despite  the  wish  of  the  I^esident  or  a 
change  in  the  Presidency ;"  and  that  this  pro- 
vision obviated  ' '  the  great  danger  that  might 
have  arisen  from  the  bill  as  it  stood  amended 
by  the  House." 

Mr.  Williams  said  that  the  House  by  its 
amendment  had  placed  "the  heads  of  Depart- 
ments on  the  same  footing  with  other  civil  offi- 
cers, and  provided  that  they  should  not  at  any 
time  be  removed,  without  the  advice  and  con* 
sent  of  the  Senate;"  that  this  was  objected  tO; 
because  v>hen  "o  new  President  came  into  of- 
fice he  might  be  compelled  to  have  a  Cabinet 
not  of  his  OKn  selection;"  and  that  the  amend- 
ment proposed  by  the  committee  was,  "that 
when  the  term  (ff  office  expires  the  offices  of  the 
menders  of  the  Cabinet  shall  also  o^ire,"  at 
the  end  of  one  month  thereafter.  He  further 
added,  that  "the  report  of  the  committee  is 
intended  to  puttheheads  of  Departments  upon 
the  same  footing  with  all  the  other  officers 
named  in  the  bill,  with  this  exertion,  that 
their  terms  shall  expire  when  the  term  of  office 
of  the  I^esident  by  mAom  th^  were  appointed 
e^res;  that  is  the  ^ect  qf  the  provision." 
Relying  upon  these  statements,  the  Senate 
adopted  the  report  of  the  committee,  and  the 
bill  passed  with  the  proviso.  No  Senator  inti- 
mated that  these  gentlemen  had  not  placed  a 
proper  construction  upon  the  proviso,  and  con- 
sequently no  Senator  suggested  that  the  then 
members  of  thi  Cabinet  of  the  President,  who 
were  not  appointed  by  him,  but  by  Mr.  Lin- 
coln, were  either  within  the  protection  of 'the 
body  of  the  section  or  of  the  proviso,  and  I  do 
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not  think  I  am  mistaken  in  the  impresmon  that 
the  hill  could  not  have  been  passed  bj  the  Sea- 
ate  uithout  the  underatfLnding  that  Messra. 
Sbekman  and  Williams  were  right  in  their 
interpretation  of  i(. 

It  also  appears  b;  the  President's  message 
of  the  12th  of  December,  1867,  given  in  evi- 
dence b;  the  managers,  that  it  was  construed 
in  the  same  way  by  every  member  of  the  Cab- 
inet, Mr.  Stanton  included.  That  gentleman 
being  appointed  by  Mr.  Lincoln,  and  not  by 
Mr.  Johnson,  his  tenure  of  office  ended  one 
month  succeeding  the  death  of  the  former.  In 
the  language  of  Mr.  Sherhah,  when  the  Pres- 
ident wlio  appoints  a  Cabinet  officer  "dies," 
the  officer  "goes  out."  How,  then,  can  the 
Senate  convict  the  President  of  having  crim- 
inally violated  the  act  in  question,  when  what 
he  didin  relation  to  Mr.  Stanton  was  not  within 
the  prohibition  of  the  act,  according  to  the  in- 
terpretation put  upon  it  at  the  time  it  was  being 
passed  by  the  Senate  itself?  and-  yet  this  they 
will  do  if  they  End  him  guilty  upon  the  articles 
which  relate  to  bis  attempt  to  remove  Mr.  Stan- 
ton on  the  21at  of  February,  1868. 

IV.  Did  the  President  commit  a  crime  or 
misdemeanor  by  his  order  of  the  2Ist  of  Feb- 
marj,  1866,  appointing  General  Thomas  Sec- 
retary ad  initrim  t  Tnat  appointment  forma 
the  subject  of  the  charges  in  the  second,  third, 
and  eighth  articles.  If  I  am  right,  that  Mr. 
Stanton  was  not  witbin  the  protection  of  the 
act  of  1867,  and  could  be  removed  at  pleasure 
by  the  President,  then  the  legal  effect  of  his 
orderof  the  21st  of  February  worked  a  removal, 
and,  of  course,  made  a  vacancy  in  that  Depart- 
There  being  a  vacancy.  Had  not  the  Presi- 
dent a  right  to  fill  it  by  an  ad  interim  appoint- 


the  President  being,  with  a  few  exceptions, 
Tested  with  the  executive  power  of  the  Gov- 
ernment, and  responsible  for  the  faithful  exe- 
cution of  the  laws,  he  must  have  the  power  by 
implication  to  provide  against  their  temporary 
Mlure,  And  if  this  be  so,  then,  upon  the  oc- 
currence of  a  vacancy  in  office,  which,  if  not 
Bt  once  supplied,  will  cause  such  a  failure,  he 
inust  have  the  rifjht  to  guard  against  it.  2.  But 
Uiere  is  legislation  which,  in  my  judgment, 
clearly  gives  him  the  power  to  make  the  appoint- 
On  the  contingency  ■"  of  the  death,  absence 
from  l^e  seat  of  Government,  Or  sickness  of 
tile  Secretary  of  State,  Secretary  of  the  Treas- 
ury, or  of  the  Secretary  of  War,"  ike.,  the 
President,  by  the  act  of  the  8tb  of  Majr,  1793, 
section  eight,  was  authorized  to  appoint  any 
person  or  persons  to  perform  the  duties  of  the 
said  offices  respectively  "  until  a  successor  be 
appointed,  or  until  such  absence  or  inability  by 

This  act  provided  for  a  vacancy  caused  by 
deathineither  of  thethree  departments  named, 
and  not  for  one  produced  by  an;  other  canse. 


A  vacancy,  therefore,  arising  from  resignatJon 
or  removal  or  expiration  of  term  of  office,  was 
not  provided  for.  The  omission  was  supplied 
by  the  act  of  the  18th  of  February,  1785,  which 
gives  the  President  the  same  authority  in  the 
case  of  a  vacancy,  hoipever  produced.  Like 
the  act  of  1792,  it  is  confined  to  the  State, 
Treasury,  and  War  Departments,  and  differs 
from  it  in  limiting  the  authority  to  a  period  of 
six  months  succeeding  the  vacancy.  Both  laws 
left  unprovided  for  vacancies  occurring  in  the 
other  Departments.  But  it  appears  by  the 
evidence  that  such  appointments  were  made 
by  all  the  predecessors  of  Mr.  Johnson  in  the 
Departments  not  included  within  tbe  acta  re- 
ferred to,  as  well  asinthose  that  were  included. 
And  there  is  nothing  to  show  that  their  validity 
was  at  any  time  questioned  by  Congress,  On 
such  an  appointment  by  President  Buchanan 
of  Judge  Hclt  to  the  War  Department,  made 
during  the  session  of  the  Senate,  a  resolution 
was  passed  calling  upon  him  to  state  the  au- 
thority under  which  he  acted.  This  he  did  by 
the  message  of  January  15,  1661.  In  that 
message  man?  instances  are  mentioned  of  ap- 
pointments of  the  kind  in  all  the  Departments 
as  well  during  the  session  as  in  tbe  recess  of 
the  Senate:  and  from  that  time  to  this  im- 
peachment tbe  authority  of  the  President  had 
been  considered  established. 

For  the  appointment  of  Thomas,  then,  the 
President  bad  the  example  of  all  his  prede- 
cessors. To  bold  that  he  committed  a  crime  or 
misdemeanorinmakingitwould,  Ithink,  shock 
a  proper  sense  of  Justice,  and  impute  to  every 
President,  from  Washington  to  LiiLcoln,  of- 
fenses for  which  they  should  have  been  im- 
peached and  removed  from  office.  Such  an 
imputation  could  not  fail  to  meet  the  severe 
rebuke  and  condemnation  of  the  country.  But 
it  is  said  that  the  act  of  1795  was  repealed  by 
that  of  the  20th  of  Februa^,  1863.  This  seems 
to  me  apalpable  error.  That  act  contains  no 
words  ot  express  repeal,  nor  even  of  reference 
to  the  one  of  1795. 

If  it  does  repeal  that  act,  it  is  only  because 
its  provisions  are  so  inconsistent  with  it  that 
the  two  cannot  in  any  particular  stand  together. 
If  they  can,  upon  a  well-settled  rule  of  inter- 
pretation, they  must  so  stand,  Are  they  so 
inconsistent  tbatthiscannot be  done?  1.  The 
legal  presumption  is  that  Congress,  when  they 
passed  the  latter  act,  had  the  former  one  be- 
fore them,  and  thattheyintended  only  to  repeal 
tbe  former  in  the  particulars  for  which  tbe 
former  provides.  The  policy  of  such  legisla- 
tion was  adopted  in  1789  by  the  act  organizing 
the  several  Departments.  By  the  second  sec- 
tion of  the  one  relating  to  tbe  War  Depart- 
ment, (and  the  same  provision  is  made  as  to  the 
other  Departments,)  on  the  removal  from  office 
by  the  President  of  the  Secretary,  or  a  vacancy 
arising  from  any  cause,  the  chief  clerk  was  to 
have  charge  and  custody  of  all  the  papers,  &c., 
of  the  office.  It  was  also  adopted  in  1792, 1795, 
and  1863,  and  is  in  words  recognized  by  the 
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eighth  section  of  the  act  of  the  2ii  of  March, 
1867,  itself,  in  the  provision  "  that  whenever 
the  President  Hhalf,  withont  the  advice  aod 
consent  of  the  Senate,  designate,  authorize,  or 
employ  anj  person  to  perform  the  duties  of  any 
office,  he  shali  inform  the  Secretary  of  the 
Treasury.  This  provision  evidently  implies 
that  the  President  had  the  right  to  make  snch 
an  appointment,  and  subject  it  to  no  other 
c[ua1ifacation  (and  that  was  unnecessary,  as  ft 
was  always  done  before)  than  that  he  advise 
the  Secretary. 

This  policy  is  not  only  conducive,  but  abso- 
lutely necessary  to  the  good  of  the  public  ser- 
vice. The  act  of  1863  does  not  embrace  the 
case  of  a  vacancy  arisingfrom  removal,  or  ex- 
piration of  tecin.  _  These  two  eases,  therefore. 


if  the  I 


t  of  1795  is 


n  force,  and  the  Pres- 


although  the  event  may  occur  the  day  after 
the  termination  of  a  Congress,  must  remain  in 
abeyance,  and  all  business  connected  with  it 
so  remain  until  the  commencement  of  a  suc- 
ceeding Congress,  which,  when  the  act  of  1863 
was  passed,  would  have  been  a  period  of  eight 
montlis.  The  disastrous  condition  in  which 
this  might  place  the  coontry  is  of  itself  suffi- 
cient to  prove  that  the  act  of  1795,  by  which 
such  a  condition  would  be  averted,  was  not 
intended  to  be  repealed  by  the  one  of  1863. 
And  this  court,  as  well  as  any  other  court 
before  whom  the  question  may  arise,  is  bound 
to  rule  against  sucu  an  appeal. 

V.  Tbus  far  I  have  considered  the  act  of 
1867  as  constitutional.  I  will  now  examine 
that  question.  As  regards  tbis  case,  the  in- 
quiry is  only  material  upon  the  assumption 
fwhich  1  have  endeavored  to  sbow  is  un- 
founded) that  Mr.  Stanton  was  within  the  act 
80  as  to  deprive  the  President  of  the  power  to 
remove  him.  Is  the  act  constitutional?  The 
Constitution  is  framed  upon  the  theory  (the 
correctness  of  which  no  political  student  will 
deny}  that  a  free  constitutional  government 
cftnnot  exist  without  a  separation  of  legislative, 
executive,  and  judicial  powers,  and  that  the 
complete  success  of  such  a  separation  depends 
upon  the  absolute  independence  of  each. 
TTDder  this  conviction,  the  legislative  depart- 
ment, within  the  limits  of  its  delegated  powers, 
w  made  supreme;  and  the  executive  depart- 
ment, with  a  few  exceptions,  not  necessary  to 
be  mentioned,  is  also  made  supreme;  and  the 
same  is  true  of  the  judicial  department. 

The  object  of  the  soptemacy  of  each  would 
be  defeated  if  either  were  subordinate  to  the 
Others.  To  avoid  this  each  must  necessarily 
have  the  right  of  self-protection.  This  is  ob- 
vious. To  put  it  in  the  power  of  the  Execu- 
tive to  defeat  constitutional  laws  passed  by 
Congress  in  due  form  would  he  to  aestroy  the 
independence  of  that  department)  and  to  put 
it  in  the  powers  of  Congress  to  take  away  or 
limit  the  constitutional  powers  of  the  Execu- 
tive would  likewise  be  to  destroy  the  complete 


independence  of  that  depattment.  How,  then, 
are  they  to  maintain  tbeir  respective  rights? 
Tosubmit  would  he  to  abandon  tbem,  and  bea 


body  must  defend  itself;  and  for  this  ;purpose 
it  may  resort  to  impeachment,  if  the  interfer- 
ence be  a  high  crime  and  misdemeanor. 

I.  Has  the  President,  by  the  Constitution, 
the  power  to  remove  officers  appointed  wittt 
the  advice  of  the  Senate  ?  Whatever  doubta 
were  otiginally  entertained  upon  the  point,  the 
power  is  too  firmly  established  to  be  shaken, 
if  a  constitutional  question  can  be  settled  by 
the  authority  of  time  and  precedent.  It  waa 
clearly  heltt  to  exist  when  the  Departments 
were  established  in  1789  by  the  laws  creating 
tbem,  and  by  the  congressional  debates  of  the 
day.  Until  lately  this  was  conceded.  Every  , 
commentator  upon  the  Constitution  has  so 
stated.  The  Supreme  Court  of  the  United 
States  have  also  so  held. 

In  a  letter  of  Mr.  Madison  to  Edward  Coles, 
of  the  16th  of  October^  1884,  (4  Madison's 
Writings,' 368,)  in  referring  to  the  question  of 
the  right  of  the  Senate  to  participate  in  re- 
movals, that  distinguished  statesman  writes 


'■  The  claim  o. 


•ract^  of  <*"'  ffoi- 
'■   '      '        that  the 


in  liia  reaowU  -, --  -^. 

direel  oraDsition  to  tie  v,ntfi 

innovation  would  not  onls/ vary  etenliallv  tAeezufttuf 
balance  afDoioer,  6ii(  «cpo«  the  JGJacuiioe  oceanonally 
to  a  total  inaction  and  at  aR  timet  ta  dtlaiia  fatal  to  tU 
due  exectttionof  the  tawe." 

And  on  the  16th  of  Februanr,  1885,  in  a 
speech  in  the  Senate,  Mr.  WebBter,_while 
questioning  the  correctness  of  the  decision  of 
1789, says: 


"I  dot. 
the  Pre'' 


cHi/  deci 


PC  tJieie 


Kill,  I 


d  the 


'  aanetionedit. 

If  any  supposed  doubtful  constitutional  ques- 
tion  can  be  conciusivsly  solved,  is  not  this  80 
solved  ?  Mr.  Madison,  in  his  message  of  Janu- 
ary 30,  1815,  adverting  to  the  power  of  Con- 
gress to  incorporate  a  bank  of  the  United 
States,  which  he,  while  a  member  of  Congress, 
with  great  ability  had  denied,  said  that  he 
waived  the  question  as  "  precluded  in  (his) 
judgmentby  repeated  recognitions  under  varied 
circumstances  of  the  validity  of  such  an  insti- 
tution in  acts  of  the  ierislatire,  executive, 
and  jodicial  branches  of  the  Government.' 
Are  not  these  observations  even  more  appli- 
cable to  the  present  question  than  to  the  one 
before  him  ? 

VI.  Admitting,  however,  for  argument  sate, 
that  I  am  in  error  as  to  the  construction  oi 
the  act  of  2d  of  March,  1867,  orits  constitution- 
ality, this  can  hardly  be  disputed— that  differ- 
ences of  opinion  iu  regard  to  each  may  be 
honestly  entertained.  Conceding  this,  it  neces- 
sarily follows  that  there  can  be  no  criminality 
ill  the  holding  of  either  opinion.  The  Presi- 
dent thought  and  stili  thinks,  as  he  tells  us. 
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tliat  Mr.  Stanton  is  not  so  vithin  the  act  as  to 
he  bejond  his  right  to  remove  him ;  or,  if  he 
ia,  that  the  act  in  that  respect  is  nncoDstitu- 
tional.  As  to  the  first,  he  has  the  express 
saaetion  of  Senators  Williams  and  Sherman, 
announced  when  the  lair  was  being  passed, 
and  tlie  implied  sanction  of  every  member  of 
the  Senate  vf  ho  voted  for  it,  without  question- 


n  of  the  doctrine  established  in  1789, 
and  acted  upon  by  every  one  of  hia  predeces- 
sors from  Washington  to  Lincoln,  admitted 
as  established  b;  Mr.  Webster  in  ISSS,  and 
vindicated  as  essential  to  thepobUc  service  by 
Mr.  Madison  in  1884.  Eutertiuning  these 
opinions,  what  were  bis  rights  and  his  duty  ? 
If  bj  the  Constitution  the  power  of  removal 
was  vested  in  him,  he  was  bound  bj  the  very 
'  terms  of  bis  official  oath  to  maintain  it.  Not 
to  have  done  so  would  have  been  to  violate 
the  obligation  of  that  oath  to  ''preserve,  pro- 
tect, and  defend  the  Constitution."  But  two 
coarses  were  left  open  to  him— thatof  forcible 
resistancp,  or  of  a  resort  to  the  judiciarj.  The 
first  might  have  produced  civil  commotion, 
and  that  he  is  proved  never  to  have  contem- 
plated The  judicial  department  of  the  Gov- 
ernment was  established  for  the  very  purpose, 
among  others^  of  deciding  such  a.question,  it 
being  given  jurisdiction  in  "all  cases  in  law 
and  equity  arising  under  (the)  Consljtution." 
It  was  to  this  tribunal  that  the  evidence  shows 
that  he  intended  to  resort.  Was  that  a  crime? 
He  believedj  and  had  a  right  to  believe,  that 
the  constitutional  authority  of  the  Executive 
was  violated  by  the  act,  if  Mr.  Stanton  was 
protected  by  it ;  and  he  sought  to  have  that 
question  peacefully  settled  by  the  judgment  of 
the  very  tribunal  created  for  such  a  purpose. 
And  there  was  no  one  else  who  could  appeal 
to  it  with  that  view.  It  was  the  authority  of 
the  executive  department  of  the  Government, 
not  any  individual  right  of  his  own,  which  was 
assailed.     He,  and  no  one  else,  represented 


t  only  his  right,  but  hia  sworn  duty. 
The  doctrine  that  the  President  is  forced  to 
execute  any  statute  that  Congress  may  pass 
according  to  the  forms  of  law,  upon  subjects 
^ot  only  not  within  their  delegated  powers, 
but  expresslydenied  tothem,  is  to  compel  him 
to  abandon  his  office  and  submit  all  its  func- 
tions to  the  unlimited  control  of  Congress, 
and  thus  defeat  the- very  object  of  its  creation. 
Such  a  doctrine  has  no  support  in  the  Con- 
stitution, and  would  in  the  end  be  its  destcuc- 

It  has  been  contended  on  the  part  of  the 
managers  that  the  President  has  no  right  to 
question  the  constitutionality  of  an  act  of  Con- 
gress because  of  his  duty  faithfully  to  execute 
the  laws.  But  what  is  the  law  which  he  is  to 
execute  if  the  act  is  in  conflict  with  the  Con- 
stitution ?    Is  not  that  also  a  law?    The  Con- 


stitution declares  it  not  only  to  be  one,  but  U> 
be  iho  supreme  law,  and  prescribes  no  such 
supremacy  to  acts  of  Congress,  except  to  such 
as  are  passed  in  "pursuance  thereof,"  The 
execution,  therefore,  by  him  of  an  act  not 
passed  in  pursuance  of  the  Constitution,  butiu 
violation  of  it,  instead  of  being  a  duty,  would 
be  a  breach  of  his  sworn  obligation  to  preserve 
the  Constitution.  Nor  is  there  any  inconsist- 
eftcy  between  his  duty  to  protect  the  Constitu- 
tion, and  to  see  to  the  fwtliful  execution  of  the 
laws — the  Constitution  itself  prohibiting  the 
enactment  of  any  law  which  it  does  not  au- 
thorize Congress  to  pass.  Were  it  otherwise 
the  Constitution  raigVt  become  a  dead  letter, 
as  its  effect  from  time  to  time  would  depend 


cally  all  powers^ — legislative,  i 

judicial — «  result  clearly  destructive  of  liberhr. 

VII.  Each  of  the  articles  charged  that  the 
enumerated  acts  were  done  by  the  President 
"with  imtent"  "to  violate"  the  acts  of  Con- 
gress specially  mentioned,  and  were  "contrary 
to  the  provision  of  the  Constitution,"  and  that 
he  was,  therefore,  "guilty  of  a  high  misde- 

The  alleged  offenses,  then,  are  made  to  con- 
sist of  acts  and  intent.  The  latter  is  as  material 
as  the  former.  Now,  what  doubt  can  reason- 
ably be  entertained  that  the  President  had  not 
the  intent  imputed?  On  the  contrary,  is  it  not 
manifest  that  his  pui^ose  was  to  preserve  both 
from  violation?  This  is  certainly  true,  unless 
itbesupposedthathe  believed  that  the  Supreme 
Court  of  the  United  States  would  aid  him  in 
such  a  violation.  Assuming  that  he  believed 
thattribunaltobehonestandcapable,  the  very 
fact  of  his  wishing  to  obtain  its  decision  upon 
the  questions  before  him  demonstrates  that  his 
design  was  not  to  subvert,  but  to  uphold  the 
Constitution,  and  obtain  a  correct  construction 
of  the  act  of  March,  1807. 

VIII.  I  deem  it  wholly  unneeessarj  to  con- 
sider the  fourth,  fifth,  sixth,  and  seventh — the 
conspiracy  articles — or  the  ninth,  the  Emory 
article,  no  evidence  whatever  having  been 
offered  even  tending,  as  I  think,  to  their  sup- 

IX.  It  has  been  said  that  the  Senate,  by  their 
resolution  of  February,  1868,  having  declared 
that  the  President's  removal  of  Mr.  Stanton 
was  contrary  to  the  Constitution  and  the  law, 
the  Senators  voting  for  it  are  concluded  upon 
both  points.  This  is  a  great  error.  That  res- 
olution was  passed  by  the  Senate  in  its  legis- 
lative capacity,  and  without  much  deliberation. 
The  questionswere  scarcely  debated.  To  hold 
that  any  Senator  who  voted  for  it  is  not  at 
perfect  liberty  to  reconsider  his  opinion  on 
this  trial  is  to  confound  things  entirely  distinct 


That  resolution  the  Senate  a 
legislative  character,  can 
vlnced  of  its  error.  But  I 
tion  to  any  error  of  law  o 
court  may  now  tall.    It 
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judicial  character.  The  judgment  nhicli  it 
may  pronounce  as  regards  the  respondent  will 
be  final.  To  Buppose,  then,  that  a  Senator, 
when  he  is  satisned  that  his  former  opinion 
upon  the  legal  questions  now  before  him  ia 
erroneons,  may  not  correct  it,  but  is  bound  to 
pronounce  a  judgment  which  he  is  convinced 
would  be  illegal,  is  to  force  him  to  violate  the 
oath  he  has  taken  to  decide  the  case  Impar- 
tiall;,  according  to  law  and  justice.  The 
resolution  of  February  was  not  a  law.  That 
everybody  will  admit.  To  act  in  virtue  of 
it,  disregarding  what  he  is  convinced  is  the 
law,  would  be  a  gross  abandonment  of  dnty. 
It  has  also  been  said  by  some  inconsiderate 
persons  that  our  judgment  sh'ouldbeinfluenced 
by  party  consideration.  We  have  been  told  in 
subatanoe  that  party  necessity  requires  a  con- 
viction ;  and  the  same  is  invoked  to  avoid  what 
it  is  madly  said  will  be  the  result  of  acquittal — 
civil  commotion  and  bloodshed.  Miserable 
insanity,  a  degrading  dereliction  of  patriotism. 
These  appeals  are  made  evidently  from  the  ap- 
prehension that  Senators  may  conscientiously 
be  convinced  that  the  President  is  innocent  of 
each  of  the  crimes  and  misdemeanors  alleged 
in  the  several  articles,  and  are  intended  to  force 
him  to  a  judgment  of  guilt.  No  more  dishon- 
oring efforts  were  ever  made  to  corrupt  a  judi- 
cial tribunal.  They  are  disgraceful  to  thepar- 
ties  resorting  to  them,  and  should  they  be  suc- 
cessful, as  I  am  sure  they  will  not,  they  would 
forever  destroy  the  heretofore  unblemished 
honor  of  this  body,  and  inflict  a  wound  upi 
the  Constitution  itself  which,  perhaps,  —  '■' 
could  heal. 


OPINION 

HON.  PETER  a.  VAN  WINKLE. 

In  the  following  remarks  I  have  endeavored 
to  state  the  conclusions  to  which  I  have  ar- 
rived, with  some  reasons  for  them,  and  not  to 
review  the  whole  case.  I  have,  therefore, 
o&itted  the  consideration  of  all  questions 
raised  in  the  course  of  the  proceedings  which 
do  not  affect  those  conclusions  ; 

Conceding  the  constitutionality  of  the  tenure- 
0f-ofGceactofMarch2, 1867,  there  yet  remains 
some  questions  to  be  disposed  of  before  an  in- 
telligent answer  can  begiven  U>  the  accusation 
or  charge  contained  in  the  6rst  article  of  im- 
peachment. Senators  are  to  pronounce  upon 
this,  as  well  as  the  charges  inthe  other  articles, 
-,  -  ...lying,  under  the  oatl 

ively  taken,  to  the  question,      .  _  .   

ent,  Andrew  Johnson,  President  of  the  United 
States,  guilty  or  not  guilty  of  a  high  misde- 
meanor, (or  crime,  as  the  case  may  be,)  as 
chm-ged  in  this  ariideV  I  have,  therefore, 
in  each  ease,  where  I  deemed  it  at  all  neces- 
sary, endeavored  to  present  the  charge  stripped 
of  immaterial  verbiage,  in  order  •- '-■" 


ertainly  whether  itdescribes 

spoudent 
if  the" 

and  laws,  issue  an  order  in  writing  for  tha 

removal  of  Edwin  M.  Stanton  from  the  office  of 
Secretary  yw  the  Department  of  War,  with  the 
iotenf  to  violate  the  act  above  referred  to,  and 
with  the  further  intent,  contrary  to  and  in  vio- 
lation of  the  provisions  of  the  said  ai  '     "    " 


ate,  then  in 

from  his  said  ofGce. 

The  Constitution  is  silent  on  the  subject  of 
removals  from  office,  unless  a  rule  on  the  sub- 
ject may  be  inferred  from  the  provisions  it  con- 
tains relating  to  offices  and  officers.  The  only 
authoritative  interpretation  of  its  meaning  iu 
(his  relation  previous  to  the  passage  of  the 
tenure- of- office  act  is  found  in  an  act  of  Con- 

f-ess  passed  in  1789,  and  this  concedes  to  the 
resident  alonethe  rightto  remove.  Thepro- 
visions  of  the  tenure- of-office  act  must  there- 
fore be  examined  in  order  to  determine  whether 
what  is  charged  to  have  been  done  by  the  re- 
spondent was  a  violation  of  that  act  and  of  the 

The  plain  and  evident  intention  of  the  act 
just  referred  to  is  that  no  person  appointed  to 
any  office  by  and  with  the  advice  and  consent 
of  the  Senate  shall  be  removed  therefrom, 
although  he  may  be  suspended  in  certain  speci- 
fied cases,  without  the  Tike  advice  and  consent. 
There  is  no  question  that  Mr.  Stanton  was  so 
appointed  to  the  office  of  Secretary  of  War, 
and  was  duly  qualified  to  act  therein.  In  order 
to  prevent  a  removal  from  any  such  office  the 
act  provides,  in  effect,  that  the  incumbent  shall 
hold  it  until  hia  successor  is  in  like  manner 
appointed  and  duly  qualified,  unless  the  time 
is  limited  by  law,  and  shall  expire  before  such 
appointment  and  qualification.  The  proviso 
in  the  first  section  does  not,  in  my  opinion, 
except  any  of  the  Cabinet  officers  from  the 
operation  of  the  preceding  clause  of  the  same 
section,  although,  for  the  first  time,  it  specific- 
ally limits  (heir  respective  terms.  '  If,  as  is 
alleged,  the  proviso  leaves  it  doubtful  as  to 
the  duration  of  Mr.  Stanton's  term,  it  is,  in 
my  opinion,  certain  that  at  the  time  the  said 
order  inwritingwas  issued  his  tenure  was  pro- 
tected by  the  preceding  clause.  In  its  very 
language  he  was,  and  is  still,  "holding  a  civil 
office  to  which  he  has  been  appointed  by  and 
with  the  advice  and  consent  of  the  Senate," 
and  the  order  in  writing  not  only  addresses 
him  as  Secretary /oj-  the  Department  of  War, 
but  asserts  that  his  "fiinctiona  as  such  will 
terminate  on  receipt  of  that  communication." 

The  sixth  and  only  penal  section  of  the  act 
which  refers  to  a  case  like  that  under  consid- 
eration provides  that  every  removal,  appoint- 
ment, or  employment  made,  had,  or  exercised 
contrary  to  the  provisions  of  that  act  shall  be 
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deemed,  and  is  thereby  declared  to  be,  a,  high 
misdemeanor.  It  therefore  appears  that  the 
act  of  the  respondent  complained  of,  if  it  was 
criminal,  must  be  obnoxious  to  the  provisions 
of  this  section. 

The  charge  made  b^  the  first  article  is,  that 
the  respondent  did  "■  issue  an  order  in  writing 
(which  is  set  out  at  full  length)  for  the  removal 
of  Edwin  M.  Stanton  from  the  office  of  Secre- 
tary/or  the  Department  of  War."  This  is  the 
whole  of  it,  so  lar  as  tiie  acts  aa  distingaiehed 
ftoia  the  intentions  of  the  respondent  are  con- 
cemed.  There  is  not  even  an  allegation  that 
the  order  in  writing  was  ever  delivered  to,  or 
served  on,  Mr.  Stanton,  or  ever  directed  to  be 
BO  delivered  or  served,  or  that  any  attempt  was 
made  to  deliver  or  serve  it;  or,  in  fact,  that 
Mr.  Stanton  ever  saw  or  heard  of  it. 

As  tbe  order  in  writing  is  neitiier  an  appoint- 
ment or  employment  it  must  have  effected  a 
removal,  or  have  been,  at  least,  an  attempt  to 
remove,  in  order  to  constitute  a  violation  of 
the  act ;  but  no  removal  or  attempt  to  remove 
is  charged,  and  consequently  the  respondent 
could  not  have  been  guilty  of  a  high  misde- 
meanor, as  charged  in  uiis  (first)  article." 
Had  an  attempt  to  remove  been  charged  there 
was  still  no  averment  of  even  attempted  deliv- 
ery or  service  of  the  order  in  writing.  "To 
issue,"  which  means  simply  to  send  forth,  can- 
not imply  a  delivery  or  service ;  and  if  there 
is  evidence  of  a  delivery  to  be  found  in  the 
proceedings  it  cannot, be  applicable  to  this 
article,  in  which  there  is  no  charge  or  aver- 
ment. This  objection  may  seem  technical,  but 
a  consideration  of  the  whole  article  will  show 
that  it  is  suhstantial,  and  that  a  service  or 
delivery  was,  in  fact,  necessary  to  complete 
the  alleged  offense,  especially  ii  it  is  observed 
that  the  order  in  writing  addressed  to  Mr. 
Stanton  says,  "  Your  functJona  as  such  (Sec- 
retary of  War}  will  terminate  upon  receipt  of 
this  communication,"  and  consequently  not 
tiil  then.  It  is,  therefore,  evident  that  the 
delivery  to  and  receipt  by  Mr.  Stanton  of  the 
order  in  writing  was  necessary  to  complete  his 
removal  from  office,  if  any  mere  writing  could 
have  that  effect. 

Admitting  that  tbe  intents  of  the  respondent 
in  issuing  the  order  in  writing  were  precisely 
aa  charged,  itmay  be  questJoned  whethertbey, 
■together  with  the  act  done,  constitute  a  high 
misdemeanor.  Of  course  the  intent  alone 
does  not.  It  merely  qualifies  or  characterizes 
the  act,  and  however  reprehensible  the  former 
may  be  the  latter  must  be  of  itself  unlawful. 
There  is  no  clause  in  the  act  that  forbids  or 
denounces  the  mere  issue,  without  some  further 
act,  of  such  a  paper  as  the  order  in  writing, 
and  such  an  issue  could  not  be  even  an  attempt 
to  remove  from  office.  By  the  very  terms  of 
the  order  any  intention  to  remove  Mr.  Stanton 
undl  be  had  receivedit  is  negatived,  and  there 
is  no  charge  or  allegation  that  he  did  receive  it. 

It  has  been  suggested  that  the  answer  of  the 


respondent  to  the  first  article  contains  confes- 
sions which  cure  the  defects  above  indicated. 
To  this  I  reply  that  the  answer  cannot  confess 
what  is  not  charged. 

The  second  article  is  based  upon  the  letter 
of  authority  issued  and  delivered  by  tbe  re- 
spondent to  General  Lorenzo  Thomas.  It 
charges  that  the  respondent,  with  intent  to  vio- 
late the  Constitution  and  the  tenure- of- office 
act,  the  Senate  being  then  in  session,  and  there 
being  no  vacancy  in  the  office  of  Secretary  of 
War,  did  issue  and  deliver  to  the  said  Thomas 
the  aforesaid  letter  of  authority,  which  is  set 
out  at  full  length.  Referring  to  some  remarks 
made  above  on  the  first  article,  it  is  plain  that 
the  issue  and  delivery  of  the  letter  of  authority 
cannot  be  a  violation  of  the  Constitution  un- 
less it  is  also  a  violation  of  the  tenure- of- offica 
act,  which  is  charged.  In  order,  therefore,  to 
ascertain  whether  the  chaise  made  in  the  sec- 
ond article  covers  a  misdemeanor  the  act  itself 
must  be  reviewed. 

The  most  rigid  examination  of  that  act  will 
&il  to  disclose  that  its  provisions  anywhere 
refer  to  an  oii  intei^m  appointment,  except  in 
its  second  section,  where,  in  case  of  a  suspen- 
sion, such  an  appointment  is  authorized.  The 
language,  after  stating  what  pfiense  or  miscon- 
duct wul  authorize  a  suspension,  is  that  "in 
such  case,  and  in  no  other,"  "the  President 
may  suspend  such  officer,  and  designate  some 
suitable  person  to  perform  temporarily  the 
duties  of  such  office,  &e.  Here  the  suspen- 
sion is  the  principal  thing,  and  the  temporary 
designation  the  subordinate.  This  justiSes  the 
construction  that  the  words  "in  such  case,  and 
no  other,"  mean  that  only  such  cases  as  are 
specified  in  the  beginning  of  the  section,  oc- 
curring in  a  recess  of  the  Senate,  will  author- 
ize suspension.  They  do  not  and  cannot  mean 
that  in  no  other  case  shall  there  be  a  tempo- 
rary designation  or  appointment.  Such  a  con- 
clusion is  forbidden  by  the  fact  that  temporary 
designations  were,  at  the  passage  of  the  act, 
and  still  are,  authorized  by  both  law  and  cua- 

Turning  to  the  penal  sections  of  the  tenure- 
of-officeactitwill  be  seen  that  the  fifth  applies 
only  to  those  who  accept,  hold,  or  exercise 
any  office  or  employment  contrary  to  the  pro- 
visions of  that  act;  and,  as  General  Thomas  is 
not  upon  trial,  its  further  consideration  may 
be  dismissed.  If,  then,  the  respondent  com- 
mitted a  misdemeanor  under  this  article,  the 
act  or  acts  done  by  him  must  have  been  such 
as  are  described  in  the  siith  section. 

That  section  declares  that  "  every  removal, 
appointment,  or  employment  made,  had,  or 
exercised,  contrary  to  the  provisions  of  this 
act,  and  the  making,  signing,  sealing,  coun- 
tersigning, or  issuing  of  any  commission  oc 
letter  of  authority,  lor  or  in  respect  to  any 
such  appointment  or  employment,"  shall  be 
deemed  a  hijjh  misdemeanor.  Leaving  out 
of  consideration  the  word  removal,  which  is 
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nolinvolvedintbe  charge,  the  section  includes 
only  appointmentB  and  emplojments  made, 
hai),  01  exercised,  contrary  to  the  provisions 
of  tlie  tenure-of-office  act,  and  certain  acts  re- 


As  the  latter 
and  as  if  the  former  was  legal,  the  latter,  io 
the  same  case,  would  be  legal  also  ;  and,  in 
fact,  there  could  be  no  employinent  without  a 
previous  appointment — the  former  may  be 
considered  as  includea  in  the  latter— ao  that 
if  the  appointment  of  General  Thomas  was 
legal,  or  the  reverse,  his  employment  would 
bear  the  same  character. 

It  may  be  fairly  qnestioned  whether  the  au- 
thority conferred  on  General  Thomas  mas  in 
its  nature  an  appointment,  in  the  strict  legal 
sense  of  that  term.  The  letter  set  out  in  the 
article  simply  empowers  and  authorizes  him  to 
act,  and  does  not  nse  the  word  appoint,  or  any 
equivalent  term.  In  the  case  of  a  suspension, 
authorized  by  the  second  section,  it  ia  not  said 
that  the  President  may  appoint,  but  that  he 
may  "designate  some  suitable  person,"  &c. 
The  term  appointment  may  be  familiarly  used  in 
such  cases ;  but  what  ia  questioned  ia  whether 
such  is  its  prpjier  legal  application.  Conceding 
this,  however,  it  remans  to  inquire  whether  the 
appointment  of  General  Thomas  was,  in  the 
language  of  the  penal  sections,  "contrary  to 
the  provisions  of  the  act."  It  is  ver)[  evident 
that  the  act  refers  everywhere  to  appointments 
made  by  and  with  the  consent  of  the  Senate, 
except  in  the  second  section,  and  there  so  far 
only  as  the  same  relates  to  the  designation  of 
a  person  to  act  ad  interim  in  the  case  of  a  sus- 
pension,which  has  been  already  noticed.  It  is 
very  certain  that  an  ad  interim  appointment, 
designation,  or  authorization  has  never  been 
held,  or,  so  far  as  I  am  informed,  even  sup- 
posed to  require  the  advice  and  consent  of  the 
Senate.  It  does  not  seem,  therefore,  that  the 
letter  of  authority,  as  it  is  called  in  the  article, 
is  contrary  to  the  provisions  of  the  tenure-of- 
office  act.  As  the  making,  signing,  &c.,  of 
any  letter  of  authority,  made  penal  by  the 
aiith  section,  must  be  for  or  in  respect  to  such 
an  appointment,  &c.,  as  is  contrary  to  the  pro- 
visions of  tlie  act,  and  it  has  been  shown  that 
the  letter  of  authority  to  General  Thomas  did 
not  relate  to  such  an  appointment,  the  issue 
and  delivAy  of  it  did  not  constitute  a  misde- 
meanor, as  charged  in  the  second  article. 

The  third  article  is  also  based  upon  the  let- 
ter to  General  Thomas,  which  is  set  forth  at 
length,  but  is  not  here  called  aletterof  authpr- 
Ity,  biit  an  appointment.  It  is  not  charged  to 
have  been  issued  contra^  to  the  tenure-of- 
office  act;  but  the  remarks  on  the  preceding 
article  may  properly  be  referred  to  here.  The 
charge  is  that,  under  circumstances  precisely 
similar  to  those  stated  in  the  second  article, 
the  respondent  did,  without  authority  of  law, 
the  Senate  being  in  session,  appoint  one  Lo- 
renzo Thomas  to  be  Secretary  for  the  Depart- 
ment of  War  ad  interim,  without  the  advice 


id  consent  of  the  Senate,  with  Intent  to  vio- 
late the  Constitution,  no  vacancy  having  hap- 
pened in  the  said  office  during  the  recesa  of 
the  Senate  or  existing  at  the  time. 

It  will  be  observed  that  it  ia  not  charged  that 
the  Secretary  was  not  temporarily  absent  from 
the  office,  or  sick,  in  which  cases  the  so-called 

ipointment  would  have  been  legal.     The  act 

the  respondent  is  alleged  to  have  been  done 
without  authority  of  law,  with  intent  to  violate 
the  Constitution.  If  it  can  be  deemed  a  full 
appointment  it  was  such  a  violation,  for  such 
appointments  require  the  advice  and  consent  ' 
01  the  Senate ;  but  as  the  letter,  the  only  evi- 
dence on  the  subject,  shows  it  to  have  been 
only  ad  interim,  and  the  Constitution  makes 
no  mention  of  such  appointments,  it  does  not 
appear  that  it  can  be  snch  a  violation.  As  to 
its  being  done  "without  authority  of  law,"  it 
can  hardly  be  intended  to  assert  that  every  act 
for  which  a  special  or  general  permission  of 
i__  -_  .._j  gij(m.[i  ig  nnlawful  and  a  miede- 
Yet  this  is  the  only  ground  on  which 
the  alleged  act  of  the  respondent  is  charged  to 
"-  ->  the  latter. 

The  fourth,  liflh,  sixth,  and  seventh  articles 

«  severally  based  on  an  alleged  conspiracy 
of  the  respondent  and  General  Thomas.  It  is 
sufficient  to  aay  as  to  these  that  there  is  no 
evidence  before  the  Senate  which  fumishea 
proof  of  even  a  technical  conspiracy. 

As  to  the  eighth  article,  it  may  be  remarked 
that  the  evidence  relating  to  ita  subject  clearly 
shows  that  thend  interim  appointment  of  Gen- 
eral Thomas,  or  of  any  other  person,  would 
not  have  enabled  the  respondent  "  to  control 
the  disbursements  of  the  moneys  appropriated 
for  the  military  service  and  the  Department  of 


The  ninth  article  is  supported  by  evidence, 
id  the  alleged  intents  may  be  said  to  be  dis- 
proved. 

The  tenth  article  charges,  in  substance,  that 
the  reapondent,  designing  and  intending  to  set 
aside  ms  rightful  authorities  and  powers  of 
Congress,  attemjjts  to  bring  Congress  and  its 
several  branches  into  disgrace,  ridicule,  hatred, 
contempt,  and  reproach ;  to  impair  and  destrojr 
the  respect  of  the  people  for  Congress  and  its 
legislative  power  and  to  excite  the  odium  and 
resentment  of  the  people  against  Congress  and 
the  Jaws  enacted  by  it ;  in  ptirsuance  of  such 
design  and  intent,  openly  and  publicly  made 
and  delivered,  with  a  loud  voice,  certain  in- 
temperate, inflammatory,  and  scandalous  har- 
angues, the  particulars  of  which  are  set  forth 
in  the  three  specifications  found  in  this  article. 
It  ia  pleasant  to  learn,  aa  is  disclosed  at  the 
end,  that  this  design  and  intent  of  the  re- 
spondent was  in  some  manner  frustrated,  for  it 
ia  there  said  that  by  means  of  the  said  utter- 
ances, declarations,  threats,  and  harangues, 
the  respondent  had  brought,  not  Congress,  but 
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"the  liigti  officeof  the  President  of  (he  United 
States  into  contempt,  ridicule,  and  disgrace,  to 
the  great  scandal  of  ail  goodeitiaens."  There 
may_  be  more  trnth  tban  poetry  in  this,  and  if 
so,  it  is  not  the  first  case  of  an  engineer  "  hoist 
by  his  own  petard."  It  may,  nevertheieaa,  be 
.  difficult  to  determine  whether  the  ineffectual 
design  and  intention,  or  the  accomplished  re- 
sult, constitutes  the  alleged  misdemeanor. 

lie  diffleulty,  however,  may  be  obviated  by 
remembering  that  several  of  the  original  States, 
almost  as  a  condition  of  their  respective  rati- 
fications of  (he  Constitution,  insisted  that  cei^ 
tain  amendments  of  that  instranient  should  be 
adopted,  which,  as  ta  the  most  of  them,  was 
speedily  done.  The  first  provides  that  "Con- 
gress shall  make  no  law  abridging  the  freedom 
of  speech."  This  remains  in  the  Constitu- 
tion, and  is  unquestionabiv  of  universal  appli- 
cation. It  seems,  therefore,  that  no  such 
misdemeanor  as  is  charged  in  this  article  can 
be  committed  in  this  country. 

The  eleventh  article  alleges  in  substance 
that  the  respondent,  byp^iblic  speech,  declared 
and  affirmed  that  the  Thirty-Ninth  Congress 
was  not  a  constitutional  Congress,  authorized 
to  exercise  legislative  poner,  but  a  Congress 
of  only  part  of  the  States,  thereby  denying 
and  intending  to  deny  that  its  legislation  was 
valid  or  obligatory  upon  him,  except  in  so  far 
as  he  saw  fit  to  approve  the  same,  and  also 
thereby  denying  and  intending  to  deny  the 
power  of  the  said  Thirty-NinUi  Congress  to 
propose  amendments  to  the  Constitution  of  the 
United  States. 

I  do  not  perceive  or  admit  that  these  alleged 
intentions  are  prOTcd,  and  in  my  remarks  on 
the  preceding  article  have  expressed  the  opin- 
ion that  declarations  and  affirmations  made  by 
public  speech  cannot  constitute  a  criminal 
offense.  This,  however,  is  of  little  import- 
ance, as  the  whole  is  merely  introductory,  and 
does  not  constltnte  or  greatly,  if  at  all,  affect 
the  charge  which  follows,  on  which  the  judg- 
ment of  the  Senate  must  be  predicated. 

Giving  to   the  language  nsed  its  ordinair 
meaning  and  construction,  it  is  somewhat  diffi- 
cult to  state  the  charge  with  entire  certainty, 
as  when  stated  it  will  be  seen  to  involve  the 
apparent  anomaly  of  asserting  that  the 
spondent  attempted  to  preTcnt  the  Cieoul 
of  an  act  of  Congress  by  attempting  to  prevent 
the  execution  of  two  other  acts  of  Congress,  "• 
rather  by  devising  and  contriving,  and  attem 
ing  to  devise  and  contrive,  means  so  to  i 
But  I  will  endeavor  to  state  in  terms  what  the 
charge  is,  as  it  appears  to  me,  after  a 
ful  and  critical  examination  of  the  language 

The  charge,  in  effect,  is  that,  in  pursuance 
of  the  said  declaration,  the  respondent,  did 
nnlawfulty,  and  in  disregard  of  the  requirement 
of  the  Constitution,  that  he  should  take  care 
that  the  laws  be  faithfully  executed,  attempt  to 
prevent  the  execution  of  the  tenure- of-ofSee 
act  by  UDlawfullj'  devising  and  contriving,  and 


attempting  to  devise  and  contrive,  means  by 
which  he  should  prevent  Mr,  Stanton  from 
forthwith  resuming  the  functions  of  his  office, 
notwithstanding  the  refiisal  of  the  Senate  to 

Sncur  in  his  suspension;  and  also  attempted 
prevent  the  execution  of  the  said  act  by 
further  unlawfully  devisingand  contriving,  and 
attempting  to  devise  and  contrive,  means  to 
prevent  the  execution  of  the  Army  appropria- 
tion act  of  1867,  and  also  to  prevent  the  exe- 
cution of  the  reconstruction  act  of  the  2d  of 
March,  in  the  same  year. 

As  there  is  no  specification  of  any  "means" 
so  devised  and  contrived,  and  no  sufficient 
proof  of  any  attempt  to  interfere  with  the  ex- 
ecution of  the  two  last- mentioned  acts,  their 
further  consideration  maybe  dismissed.  The 
only  specific  charge  remaining  is  the  devising 
and  contriving,  and  attempting  to  devise  and 
contrive,  means  by  which  he  should  prevent 
Mr.  Stanton  resuming  his  office  under  the  cir- 
cumstances stated ;  and,  in  fact,  as  the  attempt- 
ing to  attempt  to  commit  a  misdemeanor  is 
rathertooremote  to  be  in  itself  a  misdemeanor 
the  naked  charge  is  that  the  respondent  at- 
tempted to  prevent  the  execution  of  the  ten- 
ure-of-office  act  by  devising  and  contriving 
means,  which  are  nowhere  specified  or  de- 
scribed, by  which  he  should  prevent  Mr.  Stan- 
ton from  forthwith  resuming  the  functions  of 
his  office.  The  proof  of  this  chaise  rests 
wholly  upon  the  respondent's  correspondence 
with  General  Grant,  which  is  in  evidence,  and 
by  which  it  appears  that  the  respondent  en- 
deavored to  induce  the  Qeneral,  at  a  time  pre- 
vious to  the  correspondence,  but  while  that 
officer  was  authorized  to  perform,  and  was  per- 
forming, the  duties  of  Secretary  of  War  ad 
interim,  to  keep  possession  of  that  office,  and 
thereby  prevent  Mr.  Stanton's  resumption  of 
it,  or  to  surrender  it  in  time  to  permit  the 
induction  of  a  successor  for  that  purpose. 

This  evidence,  as  far  as  it  goes,  is  suffi- 
ciently explicit,  but  it  remains  to  be  determ- 
ined whether  the  respondent  is,  in  the  words 
of  the  question  to  be  proposed  to  every  Sen- 
ator, and  to  be  answered  by  him  under  the 
oath  he  has  taken,  "guilty  or  not  guilty  of  a 
high  misden-eanor,  as  charged  in  this  articie." 
It  IS,  therefore,  necessary  to  consider  wliether 


a  high  misde- 


the  charge  it 

guilty  as  charged. 

There  can  be  no  doubt  that  an  actual  pre- 
vention of  the  execution  of  a  law  by  one  whose 
duty  it  is  to  take  care  that  the  laws  be  faith- 
fully executed  is  a  misdemeanor,  and  it  may 
be  conceded  that  an  attempted  prevention  by 
such  a  person  is  also  a  misdemeanor;  but  it 
may  be  doubted  whether  merely  devising  and 
contriving  means  by  which  such  prevention 
might  he  effected  is  an  attempt  to  commit  the 
act  which  constitutes  the  offense.  "  Devising" 
is  simply  a  mental  operation,  and  while  "con- 
Ijiving  may  have  a  broader  signification  the 
connection  in  which  it  is  used  uere  seems  to 
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restrict  it.  Even  with  the  light  thrown  upon 
these  woriia  by  the  evidence,  as  above  eit«d, 
they  appear  to  imply  nothing  more  tban  an 
intention  to  effect  the  alleged  prevention.  An 
intention,  not  followed  by  any  act,  cannot  con- 
stitute an  attempt  to  commit  a  misdemeanor,' 
and  the  question  to  be  proposed  mast  be 
answered  negatively. 

It  may  be  remarked  that  the  evidence  further 
discloses  that  the  object  of  the  respondent  in 
hifi  proposal  to  General  Grant  was  to  compel 
Mr.  Stanton  to  institute  legal  proceedings,  by 
which  his  right  to  the  office,  denied  by  the  re- 
spondent, could  be  tested.  This  would  not 
have  justified  the  alleged  attempt  had  it  been 
actually  made,  but  it  would  have  qualified  the 
intention,  by  showing  that  the  object  was  not 

Erimarily  to  violate  the  law,  and  thus  have  at 
■aattendedto  diminish  the  criminality  involved 
in  the  illegal  act. 


HON.  WILLIAM  M.  STEWAET. 

A  brief  examination  of  the  law  will  determ- 
ine the  character  of  the  President's  conduct  in 
removing  Stanton  and  appoiniing  Thomas  ad 
interim.  The  act  to  regulate  the  tenure  of  cer- 
tain civil  ofSeea  supersedes  all  former  legisla- 
tion on  the  quesdons  involved  in  that  removal 
and  appointment.   The  sixth  secUon  of  the  act 


this, act.  and  the  making,  eiBmlng,  eealini 
Uioiity  for  or  in  rnQsot^to  anr  anob  appoint 


The  same  penalties  are  imposed  for  issuing 
orders  or  giving  letters  of  authority  for  or  in 
respect  to  removals  and  appointments  which 
ars  prohibited  by  law  that  are  imposed  in  cases 
of  actual  removals  and  appointments.  It  mat- 
ters not  whether  Stanton  was  actually  removed 
or  Thomas  actually  appointed  ad  interim,  the 
issuance  of  the  order  for  the  removal  and  the 
giving  of  lie  letter  of  authority  to  Thomas  are 
admitted.  If  the  power  was  wanting  either 
to  remove  Stanton  or  to  appoint  Thomas,  the 
President  is  guilty  of  a  high  misdemeanor, 
the  admitted  facts.  The  questions,  then,  to 
determined  are,  was  the  removal  of  Stanton 
and  the  appointment  or  employment  of  Thomas, 
or  either  of  them,  unlawful?  The  body  of  the 
first  section  declares — 

"That  every  person  holdinB  any  civil  office 
which  he  baa  been  appointed  by  and  with  the  adv 

shall  hereafter  be  appointed  to  any  suchofBce  and 
eball  become  dnly  qualifieiJ  to  act  therein,  is, 

shall  be,  entitled  to  fiold  snoh  office  until  n  saoe 

sba]]  have  been  in  ]iks  manner  appointed  and  duly 
qD»lifiBd.  except  aa  hweinotherwiteiHrmidtd." 


This  language,  if  unqualified  by  any  other 
provisions  of  the  act,  would  extend  the  term 
of  all  officers  therein  described  (including  Mr. 
Stanton,  Secretary  of  War,)  until  a  removal 
by  the  appointment  and  qualification  of  'a  auo- 
cessor  as  therein  oroiridea.  It  also  prescribes 
the  manner  in  which  removals  ana  appoint- 
ments may  be  effected,  and  prohibits  all  other 
modes  of  removals  and  appointments.  The 
term  of  office  and  the  mode  of  vacating  and 
filling  office  are  the  three  distinct  proposi- 
tions of  the  body  of  the  first  section  of  the  act. 
There  must  be  no  departure  from  these  propo- 
sitions, except  as  therein  (that  is,  in  that  act) 
otherwise  provided.  All  former  acts  of  Con- 
gress providing  a  different  term  or  a  differ- 
ent mode  of  appointment  or  removal  are  by 
this  section  repealed.  Any  practice  of  the 
Government  inconsistent  with  the  provisions 
of  this  taw  is  prohibited.  This  dispenses  wiUi 
the  necessity  of  examining  former  acts  or  for- 
mer ptaclice  concerning  any  matter  within  the 
scope  and  meaning  of  this  section.  There  can 
be  no  qualification  to  this  language  not  found 
in  the  act  itself.  It  does  cot  read,  except  aa 
the  practice  of  the  Government  or  former  acts 
of  Congress  may  prescribe,  but  it  does  read, 
ftttfepi  aa  herein  othervnse  provided.  Can  the 
legislative  will,  in  repealing  former  acts  or 
cban^ng  exisdng  practice,  be  more  clearly 
expressed  than  to  declare  a  rule  and  also  to 
declare  that  it  shall  be  the  only  rule?  The 
body  of  the  first  section  clearly  prohibited  the 
removal  of  Stanton  and  the  appointment  of 
Thomas  ad  interim.  If  these  acts  were  not 
in  violation  of  law,  it  was  because  they  were 
authorized  by  other  provisions  in  the  act  itself. 
The  interpretation  of  the  act,  then,  so  far  as 
it  affects  the   President,   depends  upon  the 

Suestion,  what  is  therein  otherwise  provided^ 
i  it  therein  provided  that  he  may  do  the  acta 
complained  of?  If  so.  he  obeyed  the  law  ;  if 
not,  he  violated  it.  The  limitations  or  excep- 
tions upon  the  first  section  are  four.  One- 
relates  to  removals,  one  to  appointments,  and 
two  relate  to  the  term  of  office.  The  former 
are  contained  in  the  second  section,  and  the 
latter  are  found  in  the  fourth  section  and  tho 
proviso  to  the  first.  The  second  section  reads 
as  follows : 

"That  when  any  offioer  appointed  as  aforesaid, ei- 
ceplingjudgesof  the  United  States  courtB,  shall  dur- 
ing a  recess  of  the  Senate  be  shown,  by  evidence 
Balisfeetory  to  the  Pteaident,  to  be  guilty  of  miaoon- 
duct  in  oueeorcrime,  or  for  an;  reason  shalibeaame 
incapable  orlegally  disqualified  t«iierfoiQiita  duties, 
in  Eaah  oaeOiiiM  *d  no  other,  the  nealdent  may  sus- 
pend aoah  oiSeei  and  deugnateiomeEait^le  perBon 
to  perform  tcmporarihrthe  daUea  of  soeh  offiee  until 
the  next  meetfnE  of  the  Senate,  and  until  tiie  oaae 
eball  be  acted  upon  |w  the  Senate ;  and  anish  perscni 
__  J.J — •—■-■—"  taketliooathBandBiTethebonaB 


J  give  tl 

reqaired  by  law,  to  be  taken  andglien  by  the  penon 

Inly  appointed  to  flu  lachomcst  and  in  sach  eara  It 
iball  be  the  duty  of  tiie  Fieddant  within  twenty  days 
"  iflntdayofsnohneitmeetingof  tbeSani ' 
t  to  the  Senate  such  suspension,  with  thee 
id  reasons  for  his  action  in  the  case,  and 
(odesiKQSted  to  perform  " 
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removal  of  sacb  oScor.theF  eliall  bo  certify  to  tho  PreE> 
ident,  nho  may  thereupon  remove  Buoh  officer,  and 
br  and  with  the  udTice  lUid  coosent  of  the  Senate, 
appoint  iLnotherpeiEontoeuehomee.  But ittbeSen- 


is  thereof,  add  not 


The  emphalic  language  is  "  in  euchease  and 
no  other"  the  President  may  suspend  and  des- 
ignate a  person  to  perform  the  duties  of  said 
office  temporarily.  This  suspension  acid  tem- 
porary appointment  limit  two  of  the  general 
propositions  in  the  first  section,  first,  a  tempo- 
rary removal  may  be  made  by  the  President 
alone  at  the  times  and  in  the  cases  therein  pro- 
vided, but  in  no  other.  This  limits  the  first 
section;  so  that  in  substance  the  act  declares 
that  no  person  now  in  office,  or  who  may  here- 
after be  in  office  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  be  removed  by  the 
President  alone  without  the  advice  and  con- 
sent of  the  Senate  to  the  appointment  of  a  suc- 
cessor, except  in  recess  of  the  Senate,  when  the 
President  may  suspend  for  the  causes  set  forth 
in  the  second  section  of  this  act,  and  in  no 
other  case  whatever.  The  other  general  propo- 
sition of  thefirat  section,  which  is  limited  by  the 
second  section,  relates  to  appointments. 

Upon  the  question  of  appointment  to  an 
ofSce  held  by  another,  the  first  and  second  sec- 
tions contain  all  existing  statutorj^  regulations. 
The  substance  of  these  two  sections  bearing 
upon  the  question  under  constderalion  is,  that 
no  person  shall  be  appointed  bythe  President 
alone  to  an  ofSce  where  there  is  no  vacancy, 
and  which  office  is,  by  law,  lo  be  filled  by  and 
with  the  advice  and  consent  of  the  Senate, 
without  such  advice  and  consent,  except  in 
cases  of  suspension  in  the  recesa  of  the  Senate 
arising  under  the  provisions  of  the  second 
section  of  this  act,  and  in  such  ease  and  no 
other  the  President  may  make  temporary  ap- 
pointment, as  therein  provided.  TTie  tempo- 
rary suspension  and  appointment  are  limitations 
upon  the  positive  language  of  the  first  section, 
and  are  qualifications  therein  otherwise  pro- 
vided, and  the  only  qualifications  anywhere 
appearing  in  the  act  to  the  general  rule  requir- 
ing the  advice  and  consent  of  the  Senate  to  an 
appointment,  and  prohibiting  all  removals, 
escept  through  such  appointment.  It  is  true 
the  removal  is  not  complete,  but  it  is  the  first 
step  towards  it,  and  is  an  actual  suspension 
from  office  without  the  advice  and  consent  of 
the  Senate  to  the  appointment  of  a  successor ; 
and  it  is  also  true  that  the  appointment  is  only 
temporary,  but  the  appointee,  contrary  to  the 

S revisions  of  the  first  section,  enters  upon  the 
ischarge  of  the  duties  of  the  office  without 
any  action  of  the  Senate. 

This  is  all  the  slatutoiy  lawwhich  bears  upon 
the  question  under  consideration,  namely,  the 
removal  of  Stanton  and  the  appointment  of 
Thomas  ad  interim,  and  it  positively  prohibits 


that  removal  and  appointment  by  the  Presi- 
dent alone.  The  President  recognized  the 
binding  force  of  this  law  in  the  suspension  of 
Stanton  and  appointment  of  General  Grant  ad 
interim,  and  in  several  other  cases,  and  his 
subsequent  disregard  of  its  plain  provisions 
cannot  be  pleaded  as  an  inadvertence.  The 
two  other  exceptions  to  tbe  first  section  do  niTt 
relate  to  the  mode  of  vacating  or  filling  office, 
which  is  the  subject  of  inquiry,  but  to  the  term 
of  office.  The  only  reason  for  an  examination 
of  these  exceptions  in  this  connection  is  to 
exclude  any  inference  that  provision  is  made  in 
the  act  either  for  removing  Stanton  or  appoint- 
ing Thomas  ad  interim. 
The  fourth  section  reads  as  follows: 

strued  to  Bitentf  the  term  of  any  office  the  duration 
of  which  ia  limited  by  law." 

This  section  leaves  unchanged  tte  term  of 
office  as  fixed  by  law,  notwithstanding  the  gen- 
eral languaoe  of  the  first  section  that  such  ti 


fication  of  a  successor.  The  provisi 
the  other  limitation,  and  relates  to  the  term 
of  certmn  designated  offices,  but  contains  no 
exception  to  the  general  rule  as  to  removals 
or  appointments.     The  langui^e  is : 

"  Pronided.  That  the  Seeretary  of  State,  of  the 
Trsaauiy,  of  War,  of  the  Navy,  and  of  tho  Interior, 
the  Postmaster  General,  and  tiie  Attorney  Geoeral, 
shall  hold  their  offices  respectively  for  and  during 

been  appointed,  and  for  one  month  thereafter,  sub- 
jeet  to  removal  by  and  with  the  advice  and  consent 
of  the  Senate." 

Nothing  is  more  certain  than  that  this  pro- 
viso is  silent  both  as  to  removals  and  appoint- 
ments b^  the  President  alone.  The  proviso 
fixes  a  hmit  on  the  term  of  the  offices  therein 
named,  but  makes  no  other  exception.  If  it 
be  contended  that  the  language  is  obscured, 
how  does  that  obscurity  help  the  President,  for 
no  possible  construction  can  make  it  confer 
the  autliority  to  do  what  is  prohibited  in  the 
body  of  the  section,  namely,  to  remove  an 
officer  and  appoint  another  to  fill  his  place  ad 
interim  withoot  the  advice  and  consent  of -the 
Senate.  When  the  President  found  that  he 
was  prohibited  from  removing,  suspending,  or 
appointing,  except  as  in  said  act  provided,  it 
was  enou^  for  bim  to  know  that  nothing  in 
the  act  autlioriied  him  to  remove  Stanton  and 
appoint  Thomas  ad  interim.  Stanton's  ap- 
pomtment  was  for  an  indefinite  term,  and  he 
was  still  in  office  on  the  21st  day  of  February, 
1898.  It  makes  no  difference  what  his  term 
of  oifice  was,  or  by  whom  appointed.  The 
mode  adopted  to  put  him  out  was  prohibited. 
There  is  no  reason,  in  view  of  the  conduct  of 
the  parljes  or  the  language  of  the  law,  to  sup- 
port the  suggestion  that  the  law  was  retroact- 
ive, and  operated  to  terminate  Stanton's  office 
one  month  after  Johnson  became  President. 
Such  a  construction  would  not  only  be  incon- 
sistent with  the  whole  conduct  of  the  Presi- 
dent in  recognizing  Stanton  as  Secretary  of 
War,  but  would  be  in  violation  of  the  well- 
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csCabliehed  rule  of  statutory  construction  that 
no  law  shall  hare  a  retroactive  eifect,  nnlesa 
the  will  of  the  law-maiing  power  be  so  clearly 
expressed  as  to  be  wholly  inconsistent  with 
any  other  interpretation.  This  law,  without 
any  yioktion  of  language  or  principles  of  con- 
struction, applies  to  the  present  and  lo  Ihe 
future,  and  was  so  understood,  until  it  became 
important  to  change  or  pervert  its  obrlous 
meaning. 

The  President  understood  the  law  on  the  2d 
of  March,  1807,  when  he  sent  liia  veto  message 
to  Congress.     (Page  38  of  Record.) 

He  aajs  in  that  message,  "In  effect  the  bill 
provides  that  the  President  shall  not  remove 
from  their  plaeesany  of  the  civil  officers  whose 
terms  of  service  are  not  limited  by  law  without 
the  advice  and  consent  of  tbe  Senate  of  the 
United  States."  Then  it  inelnded  any  civil 
officers  whatever.  Now  it  includes  some  aud 
eiciudea  others. 

I  am  aware  that  a  constitutional  question 
has  been  raised  upon  the  demal  of  the  right  of 
the  President  to  remove  from  office,  which  I 
need  not  discuss  after  the  repeated  votes  of  the 
Senate  affirming  the  constitutional  validity  of 
such  a  law.  But  no  one  has  contended  or  will 
contend  that  the  President  could  make  any 
appointment,  forany  temporary  purpose  what- 
ever, without  the  authority  of  law,  and  he 
certainly  cannot  do  so  against  a  plain  statute. 
The  issuance  of  the  letter  of  authority  for  the 
appointment  or  employment  of  Thomas  is  ex- 
pressly declared  to  be  a  misdemeanor.  It  is 
no  answer  to  the  admitted  constitutional  power 
of  Congress  to  pass  the  law  to  say  that  cases 
might  arise  in  wTiieh  it  might  be  inconvenient 
if  tbe  President  were  deprived  of  the  right  to 
fill  temporary  vacancies.  That  would  be  a 
matter  for  the  legislative  department  to  decide, 
and  besides  no  such  case  bad  arisen  when 
Thomas  wasappointed  or  employed,  but,  on  the 
contrary,  Mr.  Stanton  was  in  office  and  fully 
qualified  to  discharge  the  duties  of  the  Depart- 
ment of  War.  It  is  no  eicuse  for  violating  a 
law  to  say  that  cases  may  arise  when  the  law 
woild  work  inconveniences,  particularly  when 
no  inconvenience  exists  in  the  given  case.  No 
precedent  has  been  found  in  the  history  of  the 
Government  for  the  removal  of  Stanton  and 
theappointmentof  Thomas  ad  inUrim.  They 
are  in  direffl:  violation  of  the  Constitution  and 
cannot  be  juslJfied  or  excused  by  practice,  if 
such  practice  has  existed. 

Usurpation  is  not  to  be  tolerated  against  the 
express  provisions  of  written  law  and  agwnat 
the  protest  of  the  Senate  after  mature  consider- 
ation. I  regard  the  removal  of  Stanton  and 
the  appointment  of  Thomas  as  parts  of  the 
same  transaction.     The  two  acts,  taken  to- 

S ether,  in  defiance  of  law  and  the  decision  of 
]e  Senate,  constitute  a  bold  and  deliberaf« 
attempt  to  dispense  with  the  provision  of  the 
Constitution  which  makes  the  advice  and  con- 
sent of  the  Senate  necessary  to  the  appoint- 
ment to  office.    For  if  the  President  can  re- 


move the  Secretary  of  War  and  appoint  a  per- 
son ad  interim  to  fill  the  place  the  advice  and 
consent  of  the  Senate  are  of  no  consequence. 
This  would  authorize  him  W  remove  all  execu- 
tive offit'ers,  civil  and  military,  and  put  per- 
sons into  these  offices  suitable  to  bis  purposes, 
who  might  remain  in  office  indefinitely.  He 
might  or  he  might  not  nominate  to  the  Senate. 
If  he  should  condescend  to  do  so  he  might 
nominate  the  persons  holding  ad  interim,  and 
the  Senate  could  only  choose  whether  it  would 
confirm  the  nominees  or  let  the  same  persona 
continue  ad  interim.    The  Senate  could  in  that 

sions,  but  would  have  no  voice  as  to  the  char- 
acter of  the  officers.  But  suppose  the  Pres- 
ident should  nominate  different  persons  from 
the  ad  interim  appointees,  which  persons 
would,  of  course,  oe  also  the  choice  of  the 
Executive,  and  in  that  event  the  Senate  might 
confirm  or  allow  the  oi  inferiM  officers  to  con- 
tinue to  discbarge  the  duties  of  the  respective 
offices.  In  that  case  the  Senate  would  have 
the  poor  privilege  of  choosing  between  two 
instruments  of  the  President.  If  this  can  be 
done  in  thecaseof  the  Secretary  of  War  it  Ban 
be  done  in  all  cases  of  executive  offices,  civil 
and  military.  The  whole  power  of  the  Gov- 
ernment would  then  be  in  the  hands  of  one 
man.  He  could  then  have  his  tools  in  all  the 
offices,  through  whom  alone  the  civil  and  mil- 
itary power  of  the  United  States  could  be  ex- 
ercised. To  acquit  Andrew  Johnson  is  to 
affirm  this  power  in  the  present  and  all  future 
Presidents. 

The  motives  of  the  President  in  deliberately 
violating  law  cannot  be  considered.  Such  a 
defense  might  be  set  up  in  every  criminal  case. 
He  does  not  claim  that  he  did  not  intend  to 
the  order  for  the  removal  of  Stanton  ai 


,  he  intended  to  commit  a  misde- 
meanor. The  question  of  intention  or  motive 
can  only  be  material  where  donbt  exists  as  to 
voluntary  or  deliberate  character  of  the  offense, 
Mj  conclusion  is  that  the  President  deliber- 
ately violated  the  law  both  in  issaingthe  order 
for  the  removal  of  Stanton  and  in  giving  the 
letter  of  authority  to  Thomas,  and  that  al!  the 
articles  involving  a  charge  of  either  of  those 
acts  ought  to  be  sustained  if  we  desire  to  pre- 
serve the  just  balance  of  the  coordinate  depart- 
ments of  the  Government  and  vindicate  the 
authority  of  law. 

OPINION 

HON.   JAMES   HARLAN. 

In  the  first  article  of  impeachment  the 
House  of  Representatives  accuse  Andrew  John- 
son, Preiident  of  the  United  States,  of  the 
commission  of  "a  high  misdemeanor  in  office," 
in  issuing  an  order,  during  the  session  of  the 
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Senate,  for  the  removal  of  Edwin  M.  Stanton, 
Secretary  of  the  Department  of  War,  frow  aaid 
office,  February  21,  1868,  in  violation  of  the 
Constitution  and  of  an  act  entitled  "An  act 
regulating  the  tenure  of  certain  civil  ofEees," 
approved  March  2,  1867. 

The  President  in  his  anawer  to  this  article, 
presented  to  the  Senate  March  23,  1868,  admits 
that  he  did  remove  said  Stanton  from  said 
office  by  suspending  him  August  12, 1867,  and 
by  making  it  absolute  and  perpetual,  as  per 
order  dated  February  21,  18G8;  and  justifies 
the  act  of  removal  by  assetting — 

•'That  the  Oanttitiaion  of  the  United  States  oonfers 
on  the  Preaidont"  •  «  •  «  "ihepower 
al  my  and  all  iima  of  remoiiino  /rtnn  oSte"  all  extm- 
tive  oMeera  for  ennse,  (o  is  judgtd  of  bi  the  Prfsideni 
alone,"  and  that  "the  Oongresa  moid  noldeprweMm 
thereof."— ImpeacTaaent  Record,  p,  23. 

It  is  proper  to  observe  in  the  beginning  that 
the  President  does  not  justily  under  anv  exist- 
ing statntc — that  of  1789,  creating  the  Depart- 
ment of  War,  or  any  other.  He  admits  the 
set  of  removal,  and  claims  that  it  was  not 
"a  high  migdemeanorin  office;"  alleging  that 
the  ConstUuHon  confers  on  him  the  absolnte 
and  exclusive  right  to  remove  all  executive 
officers  at  discretion,  whether  the  Senate  be 
in  session  or  not,  and  admitting  the  existence 
of  an  act  of  Congress  prohibiting  it,  the  act 
of  removal  was,  nevertheless,  legal,  becanse, 
in  his  opinion.  Congress  had  no  right,  under 
the  Constitution,  to  prohibit,  to  regulate,  or  in 
any  way  to  icterfere  with  the  exercise  of  this 
-executive  function. 

That  is  the  issue  joined  under  the  first  ar- 
ticle, which  brings  ns  necessarily  to  an  exam- 
ination of  the  provisions  of  the  Constitution 
which  are  supposed  to  clothe  the  President 
with  this  exclnsive  authority  to  make  retaovals 
from  ofSce. 

The  Constitntion  does  not  anywhere,  in 
terms,  confer  on  the  Present  the  authority  to 
make  removals ;  nor  does  it  anywhere  confer 
on  him  this  right  hj  necessary  implicaUtm. 
It  does  confer  on  him  the  qualified  right  to 
tnake  appointnteitis. 

The  second  clause  of  the  second  section  of 
article  two  of  the  Constitution  provides  that-— 

"  He  ehall  aomiaote,  and  by  and  with  the  advice 
.  cmd  Gorieent  of  the  Senate  shall  B-ppoiDt,  umhaaso'iors, 
other  publio  miniatera  and  oonaula,  judeea  of  the 
SupremG  Court,  and  at)  other  ofilcm  of  the  United 
States,  whose appointmBnts are  notherein  otherwise 
provided  for,  and  nhich  ebali  be  established  bylaw." 

It  also  provides  that — 
"  CojiBress  may  by  law  vest  tbo  appointment  of 
Biioh_  inferior  offleera  as  they  think  proper  In  the 

of  Departments." 

And  the  last  clause  of  this  section  provides 
that^ 

"The  President  shall  have  power  to  £11  as>  all 
vaoanoieB  that  may  happen  during  the  ceeeBs  of  the 
Senate,  by  Eranting  oommiseioDS  nhich  shall  oipire 
at  the  end  of  their  neit  session." 

It  is  therefore  clear  that  the  President  is 
.  clothed  by  direct  grant  of  the  Constitution 
with  the  absolute,  unrestrained,  and  exclusive 


right  to  make  appointmenU  to  

temporarily  which  ma;  kamien  durbg  the  ri 
cessoftheSenate,  and  with  tttegiMit'^Srightto 
make  permanent  appointments  during  the  ses- 
sions of  the  Senate;  but  he  is  not  clothed  with 
the  authority  by  direct  grant  tomakeremouoJs 
either  in  the  recess  or  during  the  sessions  of 
the  Senate. 

Nor  does  the  President  appear  to  be  vested 
with  the  exclusive  authority  Co  make  removals 
by  any  necessary  impUcation,  or  by  any  neces- 
sary construction  at  any  other  clause  of  the 
Constitution. 

It  is  sometimes  argued  that  the  right  to  re- 
move is  a  necessary  incident  or  concomitant  of 
the  right  to  appoint.  But  this  ia  begging  the 
very  question  at  issue.  Is  it  a  necessary  inci- 
dent of  the  power  to  appoint?  If  so,  why 
is  it  so?  May  not  the  act  of  appointrmnt  be 
distinct  and  separate  from  the  act  of  removal? 
If  not — if  they  must  necessarily  go  together — 
if  they  must  nece^arily  be  performed  by  the 
same  party  or  parties — if  they  are  neceasaiy 
concomitants  of  each  other,  it  will  follow  irre- 
sistibly that  the  President,  having  the  exclu- 
sive and  absolute  authority  to  make  temporary 
appointments  to  fill  vacancies  during  the  re- 
cess of  tbe  Senate,  may  make  remoyals  during 
the  recess ;  and  as  he  is  clothed  only  with  a 
gualified,  right  to  make  appointments  during 
the  session,  the  right  to  remove  during  the 
session  of  the  Senate  must  be  qualified  by  the 
same  limitations.  To  assert  the  contrary  would 
involve  the  absurdity  of  insisting  that  the  inci- 
dent  is  superior  to  the  prindph;  that  the 
implied  power  is  greater  than  tbe  direct  grant; 
or,  to  apply  the  reasoning  in  physics,  it  would 
be  to  assert  that  the  reflected  light  from  another 
surface  may  be  superior  to  the  direct  solar  ray — 
that  the  momentum  of  a  flying  projectile  Is 
greater  than  the  original  force  from  which  it 
derived  its  motion.  It  is  clear,  therefore,  as  it 
seems  to  me,  if  the  right  of  removal  is  an  inci- 
dent of  the  right  to  appoint— -if  the  two  acts 
must  go  together — if  all  tbe  authority  posaeBsed 
hy  the  President  to  remove  an  officer  is  derived 
from  the  grant  of  authority  to  appoint,  and  if 
the  power  to  appoint  durifig  the  sessions  of  the 
Senate  is  qualified  depending  on  the  "advice 
and  consent  of  the  Senate,"  it  must  follow  that 
the  authority  to  remove  during  the  sessions  is 
in'like  manner  qualified  and  dependent  on  the 
advice  and  consent  of  tbe  Senate. 

But  if  the  power  of  .a3)poiittment  and  the 
power  of  removal  are  separate  functions,  it 
would  have  been  possible  for  the  framers  of 
the  Constitution  to  have  conferred  on  the  Pres- 
ident the  authority  to  perform  the  one  and  to 
have  withheld  from  him  the  authority  to  per- 
form the  other.  Conferring  on  him  the  right 
io  appoint,  they  might  have  left  the  power  to 
remove  in  abeyance,  to  be  regulated  by  law,  or 
might  have  conferred  the  latter  authority  on 
some  other  officer  or  department  of  the  Gov- 


Aud,  if  it  should  be  foand  on  examination 
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that  the  authority  to  remove  officers  of  the 
United  States  or  any  of  them  has  been  vested 
^  the  CoDstitutioa  in  some  other  organ  of  the 
Government,  it  would  seem  to  raise  a  verj 
strong  presumption  that  it  was  not  the  inten- 
tion of  tho  framera  to  confer  ttiia  authority,  as 
to  them,  on  the  President. 

Now,  by  reference  to  the  fourth  section  of 
article  two  of  the  Constitution  it  will  be  seen 
that  the  authority  to  remove  all  civil  officers  is 
vested  in  the  Senate.     It  directs  that— 

•'  The  PreBideat.  Vine  President,  and  ail  civil  offi- 
cetB  of  the  United  SUtes  shall  be  removed  from  qMci 
on  impeaohmeot  for  and  conviction  of  treaaon, 
bribery,  or  other  high  crimes  and  misdemeanors." 

The  sixth  clause  of  the  third  section  of 
article  one  provides  that — 

"  The  Senate  shall  huve  the  sole  power  to  try  all 
impeachments." 

This,  if  it  were  a  new  question,  would  seem 
to  make  it  clear  that  the  President  could  tiot 
make  removal  of  cfuii  officers.  TheConstitm- 
tion  does  not  confer  the  right  on  him  by  any 
direct  grant,  and  does  confer  the  power  in  direct 
terms  on  the  Senate  to  remove  all  civil  officers, 
and,  if  they  should  see  proper,  to  disqualify 
them  ever  afterward  from  the  right  to  hold 
office  under  the  United  States. 

The  implied  right  of  the  President  to  make 
removals  at  discretion  is  sometimes  claimed 
under  the  third  section  of  article  three  of  the 


executed."  It  is  insisted  that  the  President 
must  exercise  the  power  of  removing  unfaith- 
ful, incompetent,  and  corrupt  officers  in  order 
to  secure  ^'  the  fdthful  eieeution  of  the  laws. ' ' 
But  if  this  is  a  correct  construction,  if  being 
charged  with  seeing  that  the  lawsare  faithfully 
executed  necessarily  vests  in  him  the  right  to 
remove  unfaithful  uf&cers  at  his  own  oiscre- 
tioQ,  he  jDAytemovs  judicial  as  well  as  exeeutive 
officers;  the  judges  of  the  Supreme  Court  as 
wellaatheheadsof  EzecutiveDepartmentB.  If 
not,  why  not?  Itmay  be  said  that  th«Constitu- 
ticto  provides  that  "  the  judges,  both  of  the  Su- 
preme and  inferior  courts,  shall  hold  their 
offices  during  good  behavior."  But  who  shall 
judge  of  their  "behavior,"  whether  it  be  good 
or  bad?  If  in  the  Pre^dent'a  opinion  the 
judges  do  4iehave  badly  {  if  in  his  opinion,  on 
account  of  their  malfeasance  or  misfeasance  iu 
office,  he  could  not  faithfully  execute  the  laws, 
why  may  he  not  remove  them?  It  may  besud 
that  the  Constitution  does  not  in  terms  confer 
on  the  President  the  right  to  remove  them 
even  for  coiw«,  however  flagpant,  and  does  con- 
fer tbe  power  on  the  Senate  by  impeachment. 
1  answer  that  it  does  not  confer  on  the  Presi-. 
dent  in  express  terms  the  right  to  remove  other 
officers,  even  for  cause,  and  that  it  does  confer 
this  right  on  the  Senate  to  remove  the  latter  as 
well  as  judges.  In  this  re^«ct  the  Judges  are 
aot  exceptional. 

It  nu^  be  said,  htiwev^,  that,  althoi^h  the 
Coustitiitie^  does  not  vest  tl^  soweetocemoiit^ 


all  other  civil  officers  for  impeachable  offenses 
in  the  Senate,  it  does  not  provide  that  iliey 
shall  not  be  removed  in  some  other  mode  or  by 
some  other  officer  or  department  of  the  Gov- 
ernment. I  answer,  nor  does  the  Constitution 
provide  that  judges  shall  not  be  removed  in  any. 
other  mode,  or  by  any  other  officer  or  depart- 
ment of  the  Government.  It  simply  says  thftt 
the  judges  shall  hold  their  offices  during  good 
behavior.  When  they  behave  badly  they  may, 
be  removed.  They  may  be  removed  for  im-. 
peachable  ofienses,  like  all  other  civil  officerSf 
D^  the  Senate.  And  if  clothing  the  Senate, 
with  power  to  remove  other  civil  officers  does 
not,  by  implication,  dymve  the  President  of 
the  authority  to  remove  them  when,  in  hia 
opinion,  the  faithful  execution  of  the  lawsma^ 
require  it,  by  what  process  of  reasoning  can  it, 
be  claimed  that  the  judges  can  be  removed  by. 
the  Senate  onlt/t  i'he  Constitution  does  not 
Bay  so.  It  does  not  prohibit  the  removal  of 
the  judges  by  the  President.  And  if  he  fi^d, 
that  a  judge  is  corrupt,  willfully  misinterpret* 
the  laws,  or  refuses  to  adjudicate  cause,  and^ 
if  Con^ss  should  not  be  in  session,  or,  being 
in  session,  should  refuse  or  neglect  to  remov» 
him  by  impeachment,  why  may  not  the  Presi-, 
dent,  do  it?  If  it  is  conceded  that  he  may 
remove  a  Secretary  of  War  at  discretion,  either 
during  the  session  of  the  Senate  or  in  the  re- 
cess, under  that  clause  of  tbe  Constitutioa 
which  makes  it  his  dutv  "  to  see  that  the  law» 
ace  faithfully  executed,"  why  may  he  not, 
under  the  same  clause,  removea  judge  forwhat 
he  may  consider  gross  misconduct? 

There  can  be  but  one  answer.  Tbe  practice 
of  the  Government  has  sanctioned  the  removal 
of  other  civil  officers  by  the  President  at  will 
during  tbe  recess  of  the  Senate,  and  by  and 
with  the  advice  and  consent  of  the  Senate  dur- 
ing its  session  ;  and  no  President  has  yet  ven- 
tured on  the exetciseoftheauthoriWto remove 
judges  of  the  courts  of  the  United  States.  The. 
distinction  has  no  sanction  in  reason,  or  inthf; 
well-settled  rules  of  legal  construction. 

But  if  the  President  is  clothed  by  tbe  Cone 
stitutiou  ' '  with  power  at  any  and  aU  timei  far- 
ing the  session  as  well  as  in  the  recess)  of  r&i 
moving  froni  office  all  executive  officers  for 
cause  to  be  judged  of  by  the  President  alone," 
and  if,  as  be  claims  in  his  answer,  "the  Con- 
gress could  not  deprive  him  thereof,"  may  he. 
not  also  remove  at  discretion  officers  of  the 
Army  and  Navy?    And  if  not,  why  not? 

The  Constitution  does  not  fix  their  tenure  of 
office.  It  makes  no  distinction  between  them, 
and  civil  officers  (other  than  judges)  in  thia- 
respect.  They  are  alt  appointed  under  that  - 
clause  of  the  Constitution,  heretofore  recited, 
which  provides  that  tbe  President  "  shall  nom- 
inate, and  by  and  with  the  advice  and  consent 
of  the  Senate  shall  appoint,"  "all  officers  of 
tbe  United  States,"  and  all  other  pcovlaiona 
which  say  that  Congress  shall  have  power  "to 
raise  and  support  armies"  and  "to  provide 
and  maiatAtn  s  navy."    It  does  not  provide 
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that  the  oEScers  shall  hold  for  life  or  good  be- 
havior. So  far  as  the  Constitution  provides, 
if  the  President  is  vested  with  authority  to  re- 
move Mr.  Stanton,  the  Secretary  of  War,  he 
may  also  remove  any  officer  of  the  Army  or 
Navy  ;  and  if  Congress  cannot  by  law  regulate 
the  tenure  of  office  of  the  former,  Congress 
cannot  regulate  the  tenure  of  the  latter.  It  is 
true  Congress  has  from  time  to  time  by  law 
regulated  the  tenure  of  military  officers  and 
provided  the  mode  of  their  removal. 

During  nearly  the  whole  period  of  the  exist- 
ence of  the  Government  they  have  been  re- 
movable for  cause  alone,  in  pursuance  of  the 
finding  of  acourt-mardal,  subject,  however,  to 
the  approval  of  the  President.  During  the 
late  war  Confess  authorized  the  President  to 
drop  any  military  officer  from  the  rolls  at  dis- 
cretion; at  the  close  of  the  war  this  act  was 
repealed.  But  if  it  should  he  conceded  that 
Congress  cannot  by  law  regulate  the  tenure  of 
civil  officers  and  the  manner  of  their  removal, 
it  must  be  conceded  also  that  Congress  canQOt, 
under  the  Constitution,  regulate  the  tenure  of 
ofGcers  of  the  Army  and  Navy.  If  the  act 
regulating  the  tenure  of  certain  civil  officers  is 
voidby  reason  of  conflict  with  the  Constitution, 
then  all  the  acts  regulating  the  tenure  of  mili- 
tary officers  are  also  void.  And  if  the  Presi- 
dent may  innocently  violate  the  former,  he 
may  with  impunity  trample  under  foot  the  lat- 
ter; if  he  can  remove  Secretary  Stanton,  he 
may  dismiss  General  Grant  or  Admiral  Far- 
ragut, 

I  cannot  bring  myself  to  believe  that  the 
iramers  of  the  Constitution  conid  have  in- 
tended to  vest  in  the  President  a  purely  dis- 
cretionary power  so  vast  and  far-reaching  in 
its  conseqaences,  which  if  exercised  by  a  oad 
or  a  weak  President  would  enable  h  m  to  bnng 
to  his  feet  all  the  officers  ot  the  Gover  ment 
military  and  civil,  jud  c  a!  and  execut  e  to 
strike  down  the  republ  can  character  of  our 
institutions  and  establ  sh  all  the  d  stastelnl 
charact  en  sties  of  a  monarchy  For  the  par 
ticipat  on  of  the  Senate  n  appo  ntme  ts  dur 
lug  its  sessions  would  become  u  gato  y  1  the 
President  may  legally  rsmove  them  at  discre- 
tion, and  fill  up  the  vacancies  thus  made  by 
temporary  appointments.  And  the  people 
would  be  without  remedy  if  as  he  avers  in  his 
answer,  Congress  has  not  the  right  to  restrain 
or  by  law  regulate  the  exercise  of  this  execu- 
tive function. 

This  leads  me  to  notice  in  consecutive  order 
the  argument  presented  by  several  Senators 
'during  this  consultation,  landing  to  justify  this 
'  act  of  removal,  drawn  from  their  construction 
of  the  statute  of  August  7,  1789,  creating  the 
War  Department. 

The  first  section  of  this  act,  after  creating 
this  Department,  provides — 


The  second  sectioQ  aothorizes  the  appoint- 


ment by  the  Secretary  of  an  inferior  officer,  to 
be  called  the  chief  clerk — 

"  Who,  nhenevflr  the  snid  prinoipa!  officer  shaii  be 
removed  ft om  ofiloe  by  the  JPresiaent  of  the  United 

such  vaeancv,  have  the  charge  and  custody  of  all 
I>emtaaenl."—SlaluU-at-Larse.  vol.  1,  p.  50. 

The  phrase  "whenever  the  said  principal 
officer  shall  be  removed  from  office  by  the 
President"  is  in  it8elf,'they  think,  a  grant  of 
power  to  remove  the  Secretary  of  War  ;  that 
this  law  was  not  repealed  by  the  act  of  March 
2,1867,  "to  regulatethetenureofcertME civil 
offices,"  but  is  still  in  force,  and  consequently 
that  the,  removal  of  Mr.  Stanton  was  legal  and 

Before  proceeding  to  examine  the  law  of 
March  2,  1867,  I  will  express  my  doobt  of  the 
correctness  of  the  construction  placed  bythese 
Senators  on  the  statute  of  August  7,  1789. 

I  doubt  it  becausfi  the  President,  although 
advised  by  counsel  of  the  highest  professional 
standing,  does  not  claim  protection  under  this 
law,  but  under  the  Constitution  itself;  as- 
serting, in  his  answer  to  this  article,  that  his 
authority  to  make  removals  is  derived  from 
that  instrument,  and  that  "the  Congress  could 
not  deprive  him  thereof,"  He  does  not  even 
so  much  as  name  this  act  of  1T89.  I  doubt  it, 
because  a  careful  examination  of  the  debates 
of  the  Congress  by  whom  this  lawwas  enacted 
will  show  that  the  members  who  insisted  on 
placing  this  phraseology  in  the  text  of  the 
act,  did  not  construe  it  as  a  grant  of  authority 
to  make  removals.  In  fact,  Marshall,  inhisLife 
of  Washington,  (vol.  2,  page  162,)  referring 
to  the  debate  on  this  subject,  says  that  afVer 
words  had  been  incorporated  into  the  bill  ex- 

Elicitly  authorizing  the  President  to  remove  the 
ead  of  the  Department  they  were  stricken  out 
and  the  foregoing  words  substituted  for  the 
express  purpose  ofavoidin^the  inference  that, 
in  the  opinion  of  Mr.  Madison  and  those  who 
agreed  with  him.  Congress  could  either  grant  to 
or  withhold  this  authority  from  the  President. 
It  is  perfectly  clear  that  they  wished  to  leave 
this  question  of  authority  to  remove  where  the 
Constitution  left  it,  with  a.  legislative  expres- 
sion of  opinion  that  the  President  could  make 
removals.  This  was  doubtless  Mr.  Madison's 
opinion  and  the  opinion  of  a  majority  of  the 
members  of  the  House,  concurred  in  by  one 
half  of  the  Senators  present,  as  the  record 
shows  that  the  bill  passed  by  the  casting  vote 
of  the  Vice  President.  Hence  the  President's 
counsel,  who  doubtless  examined  this  case 
^orougbly,  do  not  claim  authority  under  this 
law.  They  knew  its  intent  was  not  a  grant, 
but  an  expression  of  opinion  on  a  constitu- 
tional construction.  And  as  such  it  is  entitled 
to  the  weight  which  may  properly  attach  to  the 
ntterances  made  in  congressional  debates  by 
members  of  Congress;  which,  judging  from 
what  I  have  heard  from  the  President's  coun- 
sel and  Senators  in  this  consultation,  are  not 
considered  iatallible — even  less  autnoritative 
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than  judicia!  opinions— and,  in  my  opinion, 
neither  is  entitled  to  any  more  respect  than  is 
required  by  the  weight  of  the  reasoning  by 
which  tlieir  opinions  are  supported.  In  the 
foram  ijf  reason  is  the  tribunal  where  they  and 
we,  &)1  are  compelled  to  bring  our  opinions  for 
arbitrament.  As  a  legislative  declaration  of 
opinion  injected  into  the  body  of  a  law,  grant- 
ing nothing  and  denying  nothing,  commanding 
nothing  and  prohibiting  nothing,  it  is  no  more 
authoritative  than  the  resolution  of  the  Senate 
of  February  21,  1868,  informing  the  President 
that,  by  the  removal  of  Mt.  Stanton  and  the 
appointment  of  Mr.  ThomaS;  he  violated  the 
Constitution  and  laws ;  and,  m  fact,  is  not  en- 
titled to  so  much  respect  as  an  authority,  be- 
cause in  adopting  the  declaration  in  the  law  of 
1779  there  was  in  the  House  a  very  small  ma- 
jority in  the  affirmative,  and  the  Senators  were 
equall;/  divided;  while  in  the  adoption  of  the 
declaration  in  the  resolution  twenty-eight  Sen- 
ators voted  in  the  affirmative,  and  but  six  Sen- 
ators voted  in  the  nesative ;  and  in  the  House 
of  Representatives  the  substantive  allegation 
of  the  resolution,  as  set  forth  in  the  first  and 
second  articles  of  impeachment,  was  affirmed 
by  a  three-fourths  majority. 

Nor  can  tie  declaration  cited  by  Senators 
from  Kent's  Coramentariea,  in  which,  refer- 
ring to  this  debate,  he  is  made  to  say  that 
this  legislative  construction  of  the  Constitution 
"has  ever  since  been  acquiesced  in  and  acted 
upon  as  of  decisive  authority  in  the  case,"  be 
adopted  unquestioned.  For  he  proceeds  to 
say: 


It  applica  to  event  other  oMeer  of  live  GovBmm^nt 
appointed  by  the  President  (ind  Senate  whoao  term 
01  dnration  ia  not  apeoiolly  deolarei."— JlTenl'i  Com- 

This  would  include  all  the  oiDcers  of  the 
Army  and  Navy:  and  it  is  known  to  every  reader 
of  the  statutes  that  Congress  has  from  the  be- 
ginning of  the  Governmentto  the  present  hour 
regulated  by  law  the  removals  of  this  entire 
class  of  officers;  and  that  Congress  has,  at 
virioustimes,  enacted  laws  regulating  the  mode 
of  removal  of  civilians.  Nor  has  it  been  held 
at  any  time  that  "declaring"  by  law  the  tenure 
df  office — that  is  the  term  of  years  during  which 

tie  powef  of  removal.  For  example,  the  law 
creating  land  officers,  postmasters,  territorial 
governors,  judges,  &c.,  and  many  others  au- 
thorize appointraentsforfixedperiods,  andyet 
it  has  been  uniformly  maintained  in  practice 
that  the  President  could  atany  time  during  the 
recess  of  the  Senate  retnove  them  at  will,  and 
daring  the  sessions  with  the  concurrence  of  the 
Senate.  It  has  been  thus  settled  in  practice 
that  the  limitation  of  a  tenure  to  a  fixed  period 
doesnotaSectthe  question  of  removal.  ITence, 
as  the  commentator's  facts  prove  to  be  untrue, 
bis  conclusions  cease  to  have  weight.  So  far 
as  the  uniform  legislative  action  of  the  Govern- 
ment can  settle  aconstruction  of  the  Constitu- 
tion, it  has  been  decided' that  Congress  has  the 


power  to  fix  the  tenure  of  all  officers  except 
judges,  and  also  the  manner  of  their  removiS. 

And  the  executive  construction  is  equally 
uniform  and  conclusive.  It  has  been  definitely 
settled  in  practice  that  the  President  may  in 
the  recess  remone  all  officers  at  will  except 
judges  and  other  officers  whose  tenure  and 
mode  of  removal  is  regulated  by  law,  and  that 
during  the  session  removals  may  be  made  by 
the  President  only  with  the  concurrence  of  the 
Senate, 

It  is  extremely  doubtful  whether  the  fraraers 
of  the  Constitution  intended  to  confer  the 
power  on  the  President  to  make  removals  dur- 
ing the  recess.  The  language  used,  "toJiU 
■up  vacancies  which  may  happen,"  seems  to 
imply  the  contrary.  And  they  seem  to  have 
carefully  provided  against  the  assumption  of 
this  power  under  the  plea  of  necessity,  to  pro- 
tect the  public  interests  from  unworthy  offi'Ders 
during  the  recess,  by  authorizing  the  President 
to  convene  the  Senate  in  extra  session  ioAeneoer 
in  his  judgment  the  public  interests  require  it, 
thus  enabling  him  at  all  times  to  submit  the  ques- 
tion of  changes  to  the  judgment  of  that  body. 

But  removals  have  been  made  in  the  civil 
service  during  the  recess  of  the  Senate  by  all 
the  Presidents.  This  power  under  the  Consti- 
tution has  been  during  the  whole  period  gravely 
questioned  by  the  ablest  statesmen  and  jurists, 
'ifae  practice  has,  iieverthtless,  obtained.  No 
law  existed  until  recently  prohibiting  it.  It 
may,  therefore,  he  conceded  as  settled  that  the 
President  may,  in  the  absence  of  law  to  the 
contrary,  during  the  recess  of  the  Senate,  make 
removals  from  office.  It  ia,  however,  equally 
well  settied  by  precedent  that  the  President 
cannot  make  removals,  except  in  pursuance  of 
law,  during  the  session,  otherwise  than  b;  ap- 
pointments of  successors,  to  be  made  "  by  and 
with  the  advice  and  consent  of  the  Senate;" 
and  that  in  malting  removals  in  the  military 
service  he  must  follow  the  mode  indicated  in 
the  Articles  of  War  and  Army  Regulations 
established  by  law. 

This  construction  has  been  so  uniform  as  to 
render  it  impossible  for  the  learned  counsel 
for  the  President  dujing  this  protracted  trial 
to  produce  even  one  well-authenticated  case  to 
the  contrary.  The  case  cited  by  them  of  the 
removal  oi'^  Timothy  Pickering,  Secretary  of 
State,  by  the  elder  Adams,  is  the  only  one 
which  they  claim  to  be  an  exception.  And  in 
that  case  the  letter  removing  Mr.  Pickering 
and  the  President's  message  Bominating  Mr. 
Marshall  as  his  successor  bear  the  same  date. 
Sut  if  this  case  were  admitted  to  be  an  ex- 
ception to  the  general  rule,  it  would  violate 
all  established  principles  of  correct  reasoning 
to  assume  that  one  exceptional  case  estab- 
lishes the  true  construction  of  the  Constitu- 
tion, it  being  in  direct  conflict  with  the  other- 
wise uniform  practice,  extending  over  the  entire 
period  of  the  history  of  the  Government. 

I  therefore  conclude  that  Andrew  Johnson, 
President,  violated  the  Conalitutioii  of  the 
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United  States  and  Kis  oath  of  office  in  iasuiog 
his  order,  February  21, 1808,  the  Senate  being 
in  Besaion,  removing  Edwin  M.  Stanton,  Sec- 
retary of  the  Department  of  War,  from  said 
office ;  aod  that  he  is  guilty  of  a  high  misde- 
meanor in  office  as  charged  in  this  article  of 
impeachment,  even  if  the  law  "  regulating  the 
tenure  of  certain  civil  offices,"  approved  ilarch 
2,  1867,  had  neTer  been  enacted. 

But  I  am  unable  to  perceive  any  serious  am- 
biguity in  that  statnte.  The  authorities  all 
agree  that  it  is  legitimate  in  construing  any 
apparently  obscure  passage  in  the  text  of  a  new 
law  to  ascertain,  first,  the  old  law  or  uaage ; 
secondly,  the  evil  or  matter  of  complmot ; 
thirdly,  the  remedy  proposed  in  the  new  law. 
Now  let  us  apply  these  rules  to  the  statute  of 
March  2,  1867 : 

Krst.  Under  the  old  law  or  usage  the  Presi- 
dent had  the  right,  ae  we  have  seen,  to  make 
removals  at  will  during  the  recess  of  the  Sen- 
ate. 

Secondly.  The  evil  or  subject-matter  of  com- 
plaint was  that  the  President,  now  arraigned 
at  jour  bar,  had  been,  during  the  previous 
recess  of  the  Senate,  removing  multitudes  of 
faithful  officers  from  their  respective  posts  of 
duty  and  appointing  untrustworthy  successors, 
for  purely  partisan  purposes,  to  aid  him  in 
making  war  on  the  measures  adopted  by  Con- 
gress to  secure  the  restoration  of  peace,  har- 
mony, and  good  government  in  the  recently 
insurrectionary  States. 

Thirdly.  The  remedy  proposed  was  to  fii  by 
law  the  tenure  of  civil  offices  and  regulate  the 
manner  of  removals,  as  had  been  done  from 
the  beginning  in  relation  to  military  officers, 
so  as  to  prevent  the  President  from  making 
removals  at  discretion,  even  during  the  recess 
without  the  approval  of  the  Senate.  Henci 
the  first  section  enacts: 

"That  every  person  holding  an;  civil  office  to  which 
he  baa  hean  appointed,  by  and  with  Ihe  advioe  and 
consent  of  the  Senate,  and  ever}'  peraon  who  shall 
heteaOBi  bo  appointed  to  aov  such  office,  and  eha" 
become  dalrqanlifled  to  act  tberein,  ii,  and  shall  bi 
entitled  to  hold  meh  afflee  tmtil  a,  aoceeasor  sba 
haTebe«n  in  like  maoner  appointed  and  duly  qttoli 
fled,  eioept  aahereln '*•**"■*""* '*^*''^»^"  i^«™'''*i 
""-- ■■  ""  "— fBtorieis 

.jr  General,  and  the 

their  offlcoa  respectively  fo 
•  the  President  By  whom  t 


provided :  Pronided, 
-'  "--  -^ nf 


puinitiu,  ihiku  1^1  i>uv  muuib  thereafter,  sulueo 
removal  by  and  with  the  advice  and  consent  of 
Senate." 

Does  it  effect  the  objects  proposed?  It  <. 
dentlv  embraces  all  existing  civil  officers 
appointed  by  the  President,  by  an3  with  the 
advice  and  consent  of  the  Senate,  as  well  as  all 
who  may  hereafter  be  appointed.  It  ia  evi- 
dently not  its  purpose  to  extend  the  legal  term 
of  service  of  any  of  them,  for  section  four 
provides ; 

"That  nothing  in  this  act  contwned  shall  be  con- 
strued m  extcDd  the  term  of  any  office  the  doratioD 
of  which  Is  fixed  by  law." 
Bnt  its  intent  is  clearly  twofold.      First, 


to  prohibit  removala ;  aecojidl^,  to  limtt  the. 
terms  qf  service.  The  prohibition  to  remove 
evidently  applies  to  alL  The  limitation  of  the. 
term  is  applied  to  the  Secretaries  of  State,  of 
the  Treasury,  of  War,  of  the  Navy,  of  the  In- 
terior, the  Postmaster  General,  and  the  Attor- 
ney General,  and  none  others.  This  analysis' 
removes  all  amhigulty.  The  section  provides, 
that  eveiy  civil  officer  appointed  by  the  Presi- 
dent, with  the  approval  of  the  Seuate,  shall 
hold  his  office  until  his  successor  shall  be  in 
like  manner  appointed  ;  that  Is,  no  removal 
shall  take  place  except  by  the  appointment, 
with  the  concurrence  of  the  Senate,  of  a  suc- 
cessor ;  provided,  however,  that  the  offices  of 
heads  of  Departments  shall  terminate  b^r  oper- 
ation of  law  in  one  month  after  the  expiration 
of  the  presidential  term.  The  assumption 
that  any  of  the  seven  officers  were  intended  to 
be  excepted  out  of  the  general  prohibition  of 
removal  at  the  will  of  the  President  alone  la 
clearly  inconsistent  with  the  last  clause  of  the 
proviso,  which  declares  that  those  seven  officers 
shall  also  be  "  subject  to  removal  by  and  with 
the  advice  and  consent  of  the  Senate."  For, 
if  It  was  in  fact,  as  contended,  the  intent  of 
this  proviso  to  except  any  of  these  officers  from 
the  general  prohibition  to  remove  by  the  Pres- 
ident alone,  why  should  it  confer  the  author- 
ity to  remove  tl^m  with  the  concurrence  of  the 
Senate  ? 

The  learned  casuistry  to  which  we  have  lis- 
tened over  the  construction  of  the  phrase 
"term  of  the  President  by  whom  they  may 
have  been  appointed"  has,  according  to  my 
apprehension,  no  application  to  the  vital  point 
in  this  aou\,Toyeny~~iheprokibitionof  removal. 
It  relates  to  the  UniUa^n  of  the  term  of  apr- 
vice,  and  nothing  else. 

I  have  not  been  able  to  perceive  anything  in 
the  legislative  history  attending  the  passage 
of  this  act  inconsistent  with  this  construction. 
It  is  substantially  this:  the  Senate  passed  the 
bill  prohibiting  the  removal  of  all  civil  officers 
except  the  he^a  of  Departments.  The  House 
struck  out  the  exceptions ;  the  Senate  declined 
to  concur;  the  House  insisted.  The  bill  was 
then  sent  to  a  joint  committee  of  conference 
of  the  two  Houses,  They  proposed  a  compro- 
mise, the  House  yielding  something  and  the 
Senate  yielding  something.  They  finally  agreed 
that  the  prohibition  of  removals  by  the  Presi- 
dent at  discretion  should  apply  to  all,  includ- 
iog  heads  of  Departments,  but  that  the  term- 
ination of  the  period  of  service  of  the  latter 
should  be  fixed  at  one  month  after  the  close 
of  each  presidential  term.  They  ao  reported, 
and  their  report  was  adopted  by  both  Houses. 

I  have  now  only  to  state  that  the  President 
has  officially  construed  the  law  aa  applicable 
to  Secretary  Stanton  in  hia  order  of  August 
12,  1867,  suspending  him  from  office,  as  pro- 
vided in  the  second  section  of  this  act,  and  in 
his  letter  addressed  to  the  Secretary  of  the 
Treasury,  informing  that  officer  that  he  had 
suspended  ami  Stanton,  as  directed  by  tke 
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eighth  section  of  tbia  act.  The  letter  h  in 
these  words : 

ExEOUTiTE  Mansion, 
TVahhinotob,  D.  C,  Aaguat  14, 1867. 

Sjb:  In  compliance  irith  the  rFquiremonts  of  tbo 
Bighth  Bection  of  the  act  of  Congress  of  MBroh  2, 186T, 
entitled  "An  act legnlating the  tennie  of  certaiD  civil 
offices,"  yonare  hereby  uotifledthat  on  the  12th  in- 
etaat  Hon.  Edwin  M.Stanton  was  euapendcd  from 
office  as  Secretary  of  War  and  General  Ulysses  S. 
Grant  authorized  and  empowered  to  actaa  Secretar)' 
ofWarudinffj-im. 

I  am,  air,  Tory  reapBelfully,  yonra. 

ANDREW  JOHNSON. 
Eon.  Hfqh  McCdlloch.  Secrelarv  of  the  Trtaaaro. 

He  also  admits  its  ap[)1icatIoa  to  Stanton  bj 
sending  to  the  Senate  Tiis  message  dated  De- 
cember 12,  1867,  communicating  to  that  body 
his  reasons  for  the  suspension,  as  directed  by 
the  second  section.  That  he  construed  this 
law  aa  applicable  to  Secretary '  Stanton,  and 
willfully  violated  it,  is  also  established  by  his 
answer  to  the  first  article  of  impeachment,  as 
found  in  the  record  of  the  triaL  He  responds 
in  these  words : 

ctiof 


n  of  the  0 


of  the 


law  ba  Cakei 


sd,  that  the 

n"tEe  PrMident'Mid  Teeted 
jomtly."— /mBeacJBWHI  liWoi,  p.  a*. 

This  would  seem  to  settle  the  question  of  the 
President' sj)M?pose.  He  admits  thathe  "was 
a'More  that  this  act  was  understood  and  intended 
to  be  an  eipresflion  of  the  opinion  of  Con- 
gress" that  he  could  not  reniove  executive 
ofiicers  without  the  concurrence  of  the  Senate. 
Now,  no  one  will  be  so  hardy  as  to  deny  that 
the  intent  of  a  law  is  the  law  in  very  essence 
and  truth,  for  the  only  object  of  the  analysis. 
oF  any  law  by  court  or  commentaries  is  to  as- 
certain, if  possible,  the  inteat  of  the  Legislature 
enacting  it. 

That  the  President  did  proceed,  to  inquire, 
as  be  asserts  in  this  conueetion,  whether  the 
act  was  not  capable  of  some  other  construc- 
tion,and  if  in  the  course  of  this  inquiry  be  did 
honestly  conclude,  as  he  asserts,  that  it  was 
susceptible  of  another  construction  different 
from  the  admitted  intent  of  Congress,  so  lar 
ftom  being  a  palliation,  was  a  grave  aggrava- 
tion of  hia offense;  for  it  is  a  declaration  of  a 
purpoaeJLii  bend  the  law  from  its  true  intent  to 
suit  bis  wishes.  He  thus  confesses  that  ha 
sought  to  evade  and  did,  as  he  thinks,  evade 
the  declared  and  admitted  will  of  the  Legis' 
lature. 

With  this  admission  in  his  official  answer  tc 
this  article  before  our  eyes,  there  can  be  m 
doubt  that  he  did  with  malice  prepense  violate 
the  true,  known,  and  admitted  intent  of  this 
law.  Believins  as  I  do  that  the  President  did 
thus  officially  place  the  correct  constructii 
E^d  law,  and  that  said  law  ia  in  harmony  with 
the  Constitution,  and  that  he  did  willfuily  vio- 
late its  provisions,  which  violation  is  declared 
by  Bwdlaw  to  bea  " high miadf  — - 


not  perceive  how  it  is  possible  ibr  a  Senator, 
on  his  oath,  to  avoid  finding  him  guilty  ae 
charged  in  the  first  article  of  impeachment. 

In  relation  to  the  second  article  of  impeach- 
ment, I  may  obselre,  the  House  of  Represent- 
atives accuse  the  President  of  the  committal 
of  a  high  misdemeanor  in  office  in  appointing 
Lorenzo  Thomas,  Adjntant  Clenerai  United 
States  Army,  Secretary  of  War  ad  interim  on 
the  21st  day  of  February,  1368,  there  being  no 
vacancy  in  said  office,  without  the  advice  and 
consent  of  the  Senate,  the  Senate  being  in 

The  President  in  his  answer  admits  that  he 
did  issue  theorder  of  apitointment,  as  charged, 
without  the  advice  and  consent  of  the  Senate, 
the  Senate  being  in  session,  (Impeachment 
Trial,  p.  27,)  and  justifies  it  by  declaring  that 
there  was  at  the  time  a  vacancy  in  said  office, 
and  that — 

-.ves  lawful  according  to  a  lone  and  weU-estah- 
lighed  usage  to  empower  and  authoriio  the  said 
Thomas  to  act  a#  Secretary  of  Wur  ad  mUi-im." 

To  support  this  jastification,  his  conusel  in 
the  ailment  of  this  cause,  and  several  Sena- 
tors during  this  consultation,  have  cited  two 
statutes  which  authorize  temporary  appoint- 
ments. The  first  one  was  enacted  May  8, 17S2, 
and  the  second  February  13,  1795.  The  first 
oneis  marked  "obsolete''  on  the  statute-book, 
and  is  admitted  to  have  been  repealed  (if  not 
before)  by  the  act  of  February  20, 1863,  whioh 
covers  ^i  the  matter  contained  in  the  act  of 
1792,  and  is  Urn  inconsistent  with  it.  This 
brings  ua  to  the  consideration  of  the  plea  of 
authority  to  appoint  Mr.  Thomas  to  the  office 
of  Secretary  of  War  ad  interim  during  tbo 
session  and  without  (be  consent  of  the  Senate 
under  the  statute  of  1T95,  even  if  a  vacancy- 
did  legally  ^st.  These  are  the  exact  words 
of  the  law ; 


litfier  0 


s  DepattoMDt  of  War.  0 

I  vheeaid  DepsirUnents,  w „ „_- 

the  head  thereof;  nheieb;  they  oannot  per- 
e  dntiea  of  their  aadd  reSHotive  oSoei^  it 
lawful  for  the  FrealdaBt  ifuisQiiitedStatni 
le  shall  tliink  it  DfiMOMi]',  to  antlkotiie  biqf 
ir  persons,  at  his  dlnretion,  to  peifonn  llie 
F  the  said  laspeeUve  offices  unUI  a,  snccaB«» 

.   .    ,  . ^iBbeftiled:   Proa^af, 

I  enpflied.  in  manner 
'""  ■"  -nonths.    Ap- 


proved Feluaaiy  j^ 


ta-af-Larffe,  vol.  1, 


I  notice  that  the  Senator  from  Maine,  [Mr. 
Fessehden,]  ia  the  observations  submitted  by 
him,  has,  as  I  think,  nusconstrued  this  law  by 
omitting  in  the  text,  as  cited  by  him,  an  entire 
clause,  neeessary  to  be  considered  in  arriving 
at  a  ccHrreet  construction.  It  is  in  these  words: 
"Whereby  they  cannot  perform  the  duties  of 
their  said  re^ective  offices."  These  are  words 
of  limitation  which  the  judge  or  coraraentatttr 
has  no  right  to  ignore  or  erase.  Had  they  been 
omitted  by  Congress  in  enacting  the  law — did 
thfiy  not  stand  as  a  part  of  it — the  Senator's 
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rendering  would  be  less  vultierable.  But,  giv- 
ing these  words  their  usual  meaning  and  force, 
his  rendering  is  manifestly  erroneous.  Apply- 
ing this  law  to  the  actual  case  at  bar,  and 
omitting  unnecessary  descriptive  phrases,  it 
will  read: 


"That 


otWar.wReretj/. 

office,  it  ahaJl  be  lanjui  lur  tu«  rr?»iui?uiui  lu«  uui- 
ttiSt<l,tlis,iaeaaeheehaHlM«kkneees»ari/.t<ia,uliiar- 
ize  any  perBon.  at  his  discretion,  to  perforin  tbe  du- 
ties of  tbfl  said  offiee,  &o. :  Provided,  Tbat  do  oca 
Toaanoy  shall  be  supplied,  in  mumer  nforeaaid,  far 

Now,  it  may  be  observed  that  there  are  two 
olaBsea  of  vacancies  known  to  the  statutes,  and 
vhich  ma;  occur  in  the  administration  of  the 
Departments :  absolule  legal  vacancies  in  office 
by  death,  resignation,  or  expiration  of  term  of 
Bervice,  whereby  there  are  no  officers  in  exist- 
ence for  the  respective  offices;  and  vacancies 
occasioned  by  the  oBienciof  (i£icer»  fromihelr 
respective  offices,  on  account  of  sickness  or 
absence  from  the  seat  of  Government.  The 
question  therefore  arises  whether  the  vacancies 
contemplated  and  provided  for  by  this  sfstute 
are  of  the  first  or  of  the  second  class,  or  whether 
both  are  included.  \ 

It  appears  to  my  mind  perfectly  clear  that 
the  first  class  are  not  intended  to  be  included, 
and  that  the  law  is  applicable  only  to  cases 
of  vacancy  by  the  absence  of  officers  from 
their  offices,  IJie  said  offices  being  legally 
filled,  but  the  incumbents  being  incapable,  for 
any  siiflicient  reason,  to  perform  their  official 

To  construe  this  statute  so  as  to  apply  to 
absolute  vacancies  in  office  would,  as  it  ap- 
pears to  me,  make  it  both  useless  and  uncon- 
stitutional. For,  in  case  of  an  absolute  legal 
vacancy  in  the  recess  of  the  Senate,  the  Coa- 
Btitution  itself,  in  direct  terms,  authorizes  the 
President  to  fill  it  temporarily,  to  continue  for 
as  long  or  as  short  a  period  as  he  may  desire, 
not  extending  beyond  the  end  of  the  next  ses- 
sion of  the  Senate.  Hence,  if  this  law  was 
intended  to  confer  on  the  President  the  ^ower 
to  fill  legal  vacancies  in  office,  occurring  in  the 
recess,  it  is  nugatory — it  is  perfectly  useless — 
for  the  President  was  previously  vested  by  the 
Constitution  with  this  authority. 
,  And  to  assume  that  the  intent  of  this  law 
was  to  provide  for  absolute  legal  vacancies  in 
office  occurring  during  the  session  of  the  Sen- 
ate would  be  dearly  unconstitutioual ;  for  the 
Constitution  provides,  as  we  have  seen,  that 
tiie  President  "shall  nominate,  and  hy  and 
with  the  advice  and  consent  of  the  Senate  shall 
appoint,  all  officers"  whose  appointment  are 
not  otherwise  provided  for  in  the  Constitution 
itself,  whether  created  by  the  Constitution  or 
by  law.  The  President  must,  therefore,  ob- 
tain the  consent  of  the  Senate  when  in  ses- 
sion before  he  can  make  an  appointment  to 
fill  an  absolute  legal  vacancy,  with  the  excep- 
tion of  one  class  of  officers  ouly,  inferior  om- 


But  the  office  of  Secretary  of  War 
this  class.  It  is  not  an  inferior  office,  and  ia 
declared  by  the  law  of  1789  to  be  a  superior, 
office,  and  the  Secretary  is  styled  "a  principal 
officer."  Congress  could  not,  therefore,  by 
law  vest  the  appointment  of  this  and  similar 
officers  exclusively  in  the  President  either  for 
a  short  or  a  long  period.  To  maintain  that 
Congress  couldby  law  dispense  with  the  advis- 
ory power  of  the  Senate  would  be  equivalent 
to  a  declaration  that  Congress  could  b^  law 
amend  the  Constitution  or  abolish  it  entirely; 
for  if  Congress  could  suspend  one  of  ita  pro- 
visions, they  may  suspend  any  or  all  of 
them.  This  would  be  reducing  the  authority 
of  that  great  charter  to  the  grade  of  a  statute 

The  limitation  of  such  appointments  to  a 
period  not  exceeding  six  months  could  not 
change  the  constitutionality  of  the  provision. 
For,  if  Congress  could  by  a  statute  dispense 
with  the  advisory  power  over  appointments  ■ 
during  the  sessions  of  the  Senate  for  a  single 
day,  they  could  for  a  year  or  ten  years  or 
forever.  It  is  not  a  question  of  time  during 
which  such  appointment  may  run,  but  of  con- 
stitutional power  to  deprive  the  Senate  of  an 
opportunity  to  exerciseajudgment  inthecase. 
The  Constitution  vests  this  authority  in  the 
Senate,  without  regard  to  the  length  of  time 
of  the  service  of  the  appointee ;  and  it  doea 
not  confer  the  authority  on  the  President  to 
disregard  it,  nor  on  Congress  the  power  to  set 
aside  either  for  a  long  or  a  short  period. 

Congress  could,  of  course,  abolish  the  War 
or  any  otherDepartmect  created  by  law.  Thgir 
could  also  abolish  the  office  of  Secretary  of 
War,  or  unite  the  War  Department  with  some 
other  Department  temporarily  or  permanently, 
and  require  the  head  of  that  other  Department 
to  perform  the  duties  of  both,  or  might  reduce 
it  to  the  grade  of  a  bureau  in  another  Depart- 
ment, and  authorize  an  inferior  officer  to  per- 
form the  duties  now  devolving  on  the  Secre- 
tary ;  aud  probably  might,  by  law,  authorize 
the  President  to  do  this  at  his  discretion ;  hut 
this  is  not  what  is  claimed  by  the  President 
under  the  law  of  ITQS.  He  does  not  claim  that 
this  authorizes  him  to  abolish  the  War  Depart- 
ment or  the  office  of  Secretary  of  War,  or  to 
unite  it  with  any  other  Department  temporarily, 
or  to  devolve  the  duties  of  Secretary  of  War 
on  the  head  of  another  Department,  or  to  re- 
duce it  in  grade  and  devolve  its  duties  oi 


Heel 


s  that 


by  this  law,  approved  August  7, 1789,  vested  in 
him  the  right  "to  authorize  any  person' '  (adopt 
ing  the  words  of  the  statute)  "at  his  discretion 
to  perform  the  duties  of"  Secretary  of  War 
duriDg  the  session  of  the  Senate,  there  being 
an  actual  legal  vacancy  in  smd  office,  for  a 
period  not  exceeding  six  months. 

Now,  if  this  is  the  true  meaning  of  this  law, 
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it  aotborizea  the  President,  as  we  liave  seen, 
to  dispense  with  the  advisory  power  of  the  Sen- 
ate, when  in  session,  in  the  appointment  of  a 
j/reai  officer  to  fill  "aprincipal"  office  for  a 

Seriodof  si:x  months;  and, as  this  would  be  in 
irect  conflict  with  the  Constitution,  tlielaw  as 
thus  construed  must  be  void. 

To  give  this  law  force,  we  are  therefore  com- 
pelled to  construe  the  word  "  vacancy"  men- 
tioned in  the  act  as  meaning  a  corporeal  va- 
cancy— the  aisetice  o  f  the  officer  from  hi  s  ofSee — 
the  le^l  tenurestill  continuingin  him  aa  when 
the  ofticer  is  out  of  the  city ;  is  disabled  b^  in- 
sanity or  sickness ;  is  in  custody  or  in  pnsoQ, 
or  is  neoeasariij  occupied  with  other  duties. 
This  interpretation  is  in  perfect  harmony  with 
theliteral  and  usual  meaning  of  the  word  of  the 
statute  itself,  "in  case  of  vacancy  in  theofSce 
of  Secretary"  *  *  *■  *  "of  the  De- 
partment of  War"  *  *  *  »  11  mherebff 
^he  cannot  perform  iheduMes  of'  his  'said  office 
it  shall  belawfulforthePresidentoftheUnited 
States,  in  case  he  shall  think  it  necessary,  to 
authorize  an^  person,  at  hia  discretion,  to  per- 
form the  duties  of  the  said  office,' "  &c.  And 
any  other  construction  would  render  the  quali- 

£"  'ng  phrase,  "  wherebj' they  cannot  perform 
(  duties  of  their  said  respective  offices," 
meaningless.  It  is  a  settled  rule  of  construc- 
tion that  you  must,  if  possible,  give  every  word 
of  a  statute  meaning  and  force. 

But  what  meaning  can  he  attached  to  this 
clause  if  applied  to  an  actual  legal  vacancy, 
as  by  death,  resignation,  removal,  or  expira- 
tion of  legal  term  of  service.    In  such  cases 
the  officer,  and  his  legal  functions  aa  such, 
have  ceased  to"esiat.    There  ia  no  officer  in  ex- 
ist^nce.     To  apply  these  quali^ing  words  in 
such  cases,  "  whereby  thej^  cannot  perform  the 
duties  of  their  said  respective  offices,"  is  sh 
nonsense.     The  law  does  not  provide  that  n 
case  of  any  vacancy,  or  all  vacancies,  but 
case  of  vacancies  or  this  description,  "wh 
by  the  officers  cannot  perform  the  dutie      f 
th^r  offices." 

T'he  same  reasoning  would  apply  to  anoth 

?aalifying  phrase  in  this  act,  authorizin  th 
'resident  to  make  temporary  appointm  t 
It  is  in  these  words :  "  In  case  ha  shall  think 
it  necessary."  How  ia  it  possible  to  apply 
this  langitn^e  to  an  actual  legal  vacancy  in  a 
superior  office,  such  as  Secretaryof  State,  Sec- 
retary of  War,  &c.  The  necessity  of  havine  an 
officer  to  fill  these  great  officea  was  aettlea  by 
Congress  when  the  law  was  enacted  creating 
them.  If  an  actual  vacancy  occurred  the 
necessity  of  filling  it  could  not  be  a  question. 
Bat  if  the  officer  was  sick  or  absent  from  the 
city,  "whereby hecouldnotperfotm  theduties 
of  his  said  office,"  the  question  of  necessity 
for  the  appointment  of  some  one,  by  detail  or 
Otherwise,  to  perform  these  duties,  until  he 
recovered  or  returned  to  his  post,  would  arise. 
And  no  one  would  be  a  more  fit  person  to 
judge  of  that  necessity  than  the  President. 


I  may  observe  here,  in  passing,  that  the  alle- 
gation so  frequently  made  during  thia  trial  by 
the  President's  eouuEei,  and  by  Senators  in 
thia  consultation,  that  "the  practice"  of  mak- 
ing temporary  appointments,  the  Senate  being 
in  session,  to  fill  absolute  legal  vacanciea  in 
office,  "has  been  frequent  and  unbroken,  al- 
most from  the  formation  of  the  Government," 
is  not  supported  by  facts.  I  have  examined, 
as  carefully  aa  my  time  would  permit,  all  that 
long  list  of  cases  of  temporary  appointments, 
supposed  by  the  President's  counsel  to  bear  oa 
this  case,  aa  they  stand  recorded  in  the  printed 
record  of  thia  trial,  beginning  on  page  575  and 
ending  on  page  582,  and  find  that  nearly  all  of 
them  were  made,  aa  the  list  itself  shows,  on 
account  of  the  absence  or  sickness  of  the  regu- 
larly appointed  officer.  And  nearly  all  of  the 
residue  were  made  to  fill  vacanciea  occurring 
during  the  recess  of  the  Senate,  and  I  do  not 
find  a  single  case  of  temporary  appointment  to 
fill  a  vacancy  occasioned  by  a  removal  made 
during  the  aeaaion  of  the  Senate.  I  therefore 
conclude  that  no  such  case  exists,  or  it  would 
have  been  produced,  as  the  learned  and  nu- 
merous counsel  had  full  access  to  the  records 
of  the  Departments  and  of  the  chief  executive 
office, 

Should  it  appear,  therefore,  that  a  case  or 
two  of  temporary  appointments  had  been  made 
b^  previous  Presidents,  in  a  period  of  nearly 
eighty  years,  on  account  of  an  actual  vacancy 
occurring  by  death  or  resignation,  during  the 
session  of  the  Senate,  it  would  not  juati^  the 
unaccountable  allegation  of  counsel  and  of 
Senators  that  the  precedents  were  almost 
nuraberleas,  and  that  the  chain  was  unbroken. 
Nor  would  one  caae  or  many  of  violated  law, 
by  others,  if  they  really  existed,  justify  the 
P  'd  t  ■  th  p  f  a  f  11  gal  act. 
whnh      at  pptdly     single 


th 


kab! 

Af      givi  g  th        bj    t 
:am      t    n     f  wh   h   I 
mp  11  d  t         m    t     th 


t     areful 


had  no  authority  under  the  statute  of  1796, 
or  any  other  law,  the  Senate  being  in  sesaion, 
to  fill  it  in  the  mode  charged  in  the  second 
article  of  impeachment  and  admitted  in  the 
President's  anawer.  Much  less  had  be  the 
right  to  both  create  and  fill  a  vacancy  aa 
charged  in  the  first  and  second  articles. 

These  acts,  whether  taken  jointly  or  sepa- 
rately, seem  to  me  to  he  a  clear  violation 
both  of  the  Constitution  and  the  law.  That 
they  were  performed  by  the  President  deliber- 
ately and  willfully  for  the  purpose  of  defeating 
the  execution  of  the  latter,  according  to  its 
true  intent  and  meaning,  is,  according  to  my 
judgment,  fully  establiahed,  I  do  not,  there- 
fore, see  my  way  clear,  under  the  aolemnitiea 
of  my  oath,  to  find  him  innocent. 
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HON.  GARKETT  DAVIS. 

The  subject  of  impeachment  is  provided  for 
IB  the  Constitution  by  several  clauses,  which  I 
■will  quote ; 

"  Xbe  House  of  RepreBBntatives  shall  have  tho  sole 
power  of  impeaohment." 

impeaobments.  When  Bitting  for  that  purpose  the; 
eballbe  on  oath  or  aSnaation.  When  the  FreBidect 
of  the  United  States  is  triad  tha  Chief  Juelieo  shaU 
preside;  aud  no  person  shall  b*  convicted  without 
the  concurrenoe  of  two  tiiirfU  of  the  membera  pres- 


ifl  ottrei 


leases  of  impeach] 
in  to  removal  from 
mcation  to  DOid  and  enjo;  any  offi 
oiproE-tundertheUQitedStatesi  I 


Our  system  of  impeachment  has  not  been 
transferred  from  any  otber  Government,  nor 
was  its  organization  confided  to  Congress ;  hut 
the  cautious  statesmen  who  fotmded  our  Gov- 
ernment incorporated  it  in  and  built  it  up  as 
part  of  the  Constatntion  itself  They  enumer- 
ated its  essential  features  and  made  it  sai  gen- 
dfis.  1.  No  person  but  civil  officers  of  the 
United  States  ate  subject  to  impeachment.  2. 
The8eDat«ieco)istitutedthecoart  of  impeach- 
ment. 8.  The  Chief  Justice  of  tha  United 
States  IB  to  preside  over  the  court  wben  the 
President  is  under  trial,  and  fie  Vice  President 
or  President  pro  tempore  of  the  Senate  in  all 
other  cases.  4.  No  conviction  can  take  place 
nnless  two  thirds  of  ibe  Senators  present  con- 
cur. 5.  No  impeachment  can  be  made  but  for 
treason,  bribery,  or  other  high  crimes  and  mis- 
demeanors against  the  UnitedStates.  6.  Judg- 
ment of  impeachment  cannot,  extend  to  death 
or  other  corporal  punishment,  or  fine  or  im- 
prisonment:  but  is  restricted  to  removal  from 
and  disqualification  to  hold  office;  but  the 
party  convicted,  nevertheless,  to  be  liable  and 
Bubject  toindielraent,  trial,  judgment,  and  pun- 
ishment according  to  law.  The  offenders,  of- 
fenses, court,  and  punishment  are  all  distinctly 
impressed  .with  political  features. 

But  the  prosecution  has  assumed  two  strange 
and  untenable  positions  ia  the  course  of  this 
teial.  1.  That  the  Senate,  in  the  performance 
of  the  present  most  important  office  and  duty, 
is  not  a  conrt.  It  is  certainly  not  a  legulaiive 
body,  nor  exereisinff  teoislaUve  powers;  it  ia 
not  an  advisory  council  connected  iu  a  com- 
mon function  with  the  President.  What,  then, 
is  it  ?  Most  of  the  States  had  previously  to  the 
fiwmation  of  the  Constitution  organized  their 
several  tribunals  to  try  cases  of  impeachment, 
and  by  some  they  bad  been  denominated  eovrfs 
<^  imj)eachment,  and  all  had  invested  then 


with  the  powers  and  attributes  of  courts.  They, 
were  universally  held  to  be  courts.  The  Coa- 
stitution  invests  the  Senate  with  the  sote power 
to  try  all  impeachments.  To  try.ista  examine 
a  case  judicially  by  the  rules  of  law,  and  to 
apply  them  to  the  legal  evidence  taken  in  thff 
trial,  aod  to  render  the  judgment  of  the  law 
upon  the  cl^ms  of  the  parties  according  to  the 
evidence.  The  phrases  "to  try,"  "tried," 
"  convicted,"  "  conviction,"  and  "judgment" 
are  all  used  in  the  Constitution  in  connectioq, 
with  impeachment  and  the  proceedings  in  iL. 
Those  words,  in  oonneclion  with  their  context, 
establish,  oi^anize,  and  describe  a  court ;  and. 
as  applied  to  the  Senate  necessarily  constituta 
it  a  court  with  jurisdiction  to  try  all  cases  of 
impeachment. 

The  Senate  now  and  for  this  occasiou  is  4 
court  of  impeachment  for  the  trial  of  the  Pres- 
ident of  the  United  States,  and.  like  all  oth^ 
courts,  is  bound  by  the  law  and  the  evidencjs 
properly  applicable  to  the  case. 

The  other  novel  position  of  the  prosecution, 
that  on  this  trial  the  Senate  "is  a  law  to  itself, 
is  still  more  extraordinary.     The  power  conr 
ferred  by  the  Constitution  on  the  Senate  when, 


legislative  power  whatever  is^not  only  without 
any  warrant,  but  is  in  direct  hostility  to  the 
fundamental  principle  of  our  Government 
which  separates  and  makes  mutually  impassa- 
ble all  its  legislative  aod  judicial  power.  Bat 
the  position  that  the  Setiate,  when  trying  aa 
impeachment,  is  "a  law  to  itself,"  is  bound 
by  no  law,  may  decide  the  case  as  it  wills,  ia 
illimitable  and  absolute  in  the  performanca 
of  special,  restricted^  judicial  functions  itL» 
limited  government,  is  revoltingly  absurd.  On 
the  trial  of  ai^  impeachment  uie  S^iate  has. 
no  more  authority  to  make  or  disregard  la^- 
than  it  has  to  make  or  disregard  facts ;  and  it 
would  be  as  legitimate  and  proper  and  decor.^ 
one  for  the  Managers,  in  relatmn  to  the  evi- 
dence in  this  ease,  to  announce  to  the  Senate, 
"You  are  witnesses  to  yourselves"  as  "You 
are  a  law  to  yourselves.  No  court  has  anj 
right. or  power  to  make  or  disregard  either  law 
or  evidence  in  the  trial  of  any  case;  and  a 
court  which  would  act  upon  and  avow  that, 
rule  of  conduct  would  be  execrated  by  maa: 
kind.  There  is  a  particular  and  emphatic  coa- 
trary  obligation  on  this  court,  for  each  one  of 
its  members  has  individually  made  a  solemn, 
appeal  to  God  "that  in  all  things  appert^n-. 
ing  to  the  trial  of  the  impeachnient  ot  Andrew 
Johnson,  President  of  the  United  States,  now 
pending,  he  will  do  impartial  justice  accord- 
mg  to  the  Constitution  and  the  laws." 

One  of  the  leading  and  inSexible  laws  which 
bind  this  court  isembodiedm  theConstitutioa  ' 
in.  these  words: 
"No  person  shall  be  removed  ffom  office  but  on 
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That  is  the  category  offtll  impeachable  of- 
fenses, and  they  most  be  acta  declared  by  the  law 
of  the  United  States  to  be  treason  or  bribery, 
or  some  other  offense  which  it  denominatea  a 
"high  crime  or  misdemeanor."  The  laws 
which  deSne  impeachable  offenses  may  be  the 
Constitution,  or  acta  of  Congress,  or  the  com' 
mon  law,  or  some  other  code,  if  adopted  either 
by  the  Conetitation  or  act  of  Congress.  No 
common- law  offense,  as  such  merely,  can  sus' 
tain  the  impeachment  of  any  officer;  bnt  to 
have  that  anthoriW,  it  must  have  become  a  part 
of  the  law  of  the  United  States  by  being  adopted 
by  the  Constitution  or  some  act  of  Congress, 
and  would  have  operation  and  effect  only  to  the 
extent  tliat  it  waa  consistent  with  the  provis- 
ions, principles,  and  genera!  spirit  of  the  Con- 
stitution. 

No  respectable  authority  has  ever  m^n- 
tained  that  all  offenses  merely  against  the 
common  law,  or  merely  against  public  morals 
or  decency  were  impeachable  under  our  Con^ 
stitntion.  Story  has  argued,  in  support  of  the 
position,  that  some  offenses  against  the  com- 
mon law,  and  not  made  so  by  act  of  Congress, 
are  impeachable;  bnt  he  slates  his  premises 
BO  generally  and  vaguely  that  it  is  impossible 
to  obtain  a  full  and  clear  comprehension  of 
his  meaning.  He  neither  asserts  the  broad 
proposition  that  all  common-law  offenses  are 
impeachable,  nor  does  he  attempt  to  define  or 
describe  generally  those  that  are;  bat  contents 
himself  with  the  position,  vaguely  and  hesitat- 
ingly talcen  and  maintained,  that  there  are  com- 
mon-law offenses  which  are  offenses  against  the 
United  States  and  which  are  impeachable ;  but 
how  or  where  or  by  what  language  of  the  Con- 
Btituti  n  or  law  of  Congress  they  become  of- 
fanoes  against  the  United  States  he  does  not 
attemp  to  show.  But  he  distinctly  admits 
that  to  be  impeachable  the  offense  must  be 
agiinst  the  United  States. 

The  idea  of  prosecuting  and  punishing  an 
act  as  in  offense,  which  no  law  has  made  an 
offenw,  ali  mast  reject.  Treason,  bribery,  high 
cnrnps,  aniZmisiieniftinoM  are  technical  terms, 
found  in  the  common  law,  and  that  express 
certain  classes  of  offenses.  But  the  common 
law,  in  whole  or  part,  is  not  necessarily,  or 
per  se  the  law  of  the  United  States,  and  to 
become  so  must  be  adopted  by  the  Constitu- 
tion or  aSi  act  of  Congress,  and  not  otherwise. 
There  la  no  provision  or  words  in  the  Consti- 
tution which  expressly  or  by  implication  adopts 
the  common  law.     When  it  was  before  the 

}  of  the  States  on  the  question  of 

itiflcation  of  it,  that  it  did  not  adopt  the 


objected  .to,  especially  in  the  convention  . 
Virginia;  and  no  one  denied  the  truth  of  that 
position.  The  courta,  Federal  and  State,  and 
the  profession  generally,  have  np  to  the  pres- 
ent time  held  that  there  ia  no  adoption  of  the 
common  law  by  the  Constitution  of  the  United 
States,  and  there  never  has  been  any  by  act 
of  Congress. 


But  this  precise  question  has  been  derided 
by  the  Supreme  Court  in  the  negative,  and 
more  than  once.  Hudson  k  Goodwin  were 
indicted  under  the  common  laWj  in  the  circuit 
Gourt  of  the  district  of  Coonectient,  foralibel 
against  the  Government  of  the  United  States ; 
and  the  case  was  taken  up  to  the  Supreme 
Court,  which  decided  without  any  announced 
difference  of  opinion  amons  its  members,  and 
with  the  full  approbation  of  Pinckney,  Attorney 
General,  that  tne  courts  of  the  United  States 
have  no  commom-taw  jurisdiction  in  eases  of 
libel  or  any  other  crimes  againat  the  United 
States ;  bnt,  that  by  the  principles  of  general 
law,  they  have  the  power  to  fine  for  contempt, 
to  imprison  for  contumacy,  and  to  enforce  Uie 
obaervanceof  their  orders,  he;  that  the  le^8- 
lative  authority  of  the  Union  mustfirst  make 
an  act  a  crime,  affix  a  punishment  to  it,  and 
declare  the  court  that  shall  have  jurisdiction. — 
(7  Cranch,  32.)  The  court,  intbe  case  of  the 
United  States  vs.  Coolidge,  (I  Wharton,  415,) 
being  an  indictment  under  the  common  taw, 
for  rescuing  a  prize  ab  sea,  recognized  the 
authority  of  the  previons  caae,  and  dismissed 
the  indictment.  Judge  Story  sat  in  both  cases, 
and  was  the  only  judge  who  expressed  a  dissent 
in  the  latter  case  from  the  ruling  of  that  court. 

The  common  law,  in  whole  or  part,  has  been 
adopted  by  the  constitutions  or  statutes  of  moat 
of  the  States;  but  in  Louisiana  it  has  never 
been  made  to  supersede  the  civil  law,  nor  the 
Partidas  in  Florida.  The  courta  of  the  United 
States  recognize  and  adopt,  not  the  criminal, 
but  the  civil  portion  of  the  common  law,  gen- 
erally to  the  extent  to  which  it  has  been  ap- 
propriaitedby  aState,  in  all  cases  arising  in  that 
State  within  their  jurisdiction;  but  not  as  the 
commonlaw,  norestheft«oo/(Ae  United  States, 
but  as  the  law  of  the  particular  State.  In 
States  that  have  not  appropriated  the  common 
law  in  whole  or  part,  the  United  States  courts 
adopt  auch  otlier  law  generally  as  they  have 
eataolished  for  the  government  of  cases  arising 
in  them  respectively.  But  this  adoption  by  the 
courta  of  the  United  States  of  the  laws  of  the 
Statesnever  extends  to  criminal  or  penal  caieeB, 
bnt  is  restricted  to  those  of  aoivi!  nature.  No 
State  ever  executes  in  any  form  the  penal  laws 
of  aifother  State,  and  the  United  States  only 
their  own  penal  laws,  and  they  exist  in  no  other 
form  than  acts  of  Congress. 

The  State  of  Maryland  adopted  the  common 
law,  and  on  the  organization  of  the  District  of 
Columbia,  Congreaa  recognized  and  continued 
the  laws  of  that  State  in  so  much  of  it  as  had 
been  ceded  by  Maryland.  But  the  laws  so 
adopted  by  Congress  were  local  to  the  Mary- 
land portion  of  the  District;  they  did  not  ex- 
tend to  the  part  of  it  ceded  by  the  State  of 
Virginia,  in  which  Congress  adopted  and  con- 
tinued in  the  same  way  the  laws  of  Virginia. 
Aa  the  laws  of  each  State  are  local  and  dis- 
tinctive, so  are  the  laws  of  Maryland  and  Vir- 
S'nia  which  were  adopted  by  Congress  for  the 
istrict  of  Colnmbia  on  its  organization,  local 
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Bisd  di'stiactire  to  the  portions  of  the  District 
that  were  ceded  by  thoae  States  respectivelj, 

TreaBoii,  bribery,  and  other  offenses  of  the 
Datnre  of  high  Crimea  and  inisdemeanors,  to 
be  impeachable,  rnnst  be  Crimea  against  the 
general  law  of  tke  United  States,  and  punish- 
able in  their  courts  of  the  localities  where 
committed.  Thus,  treason  against  the  United 
States  is  an  impeachable  offense,  whether  it  be 
committed  in  any  State  or  Territory,  or  the 
District  of  Columbia;  and  so  of  any  other  act 
to  be  impeachable,  it  must  be  an  offense  by  the 
laws  of  the  United  States,  if  perpetrated  any- 
where within  its  boundary.  That  an  act  done 
in  the  portion  of  this  District,  ceded  by  the 
State  of  Maryland,  would  be  an  impeachable 
offense,  and  a  similar  act  done  in  any  place 
beside  in  the  United  States,  would  not  be  im- 
peachable, is  sustained  by  neither  law  nor 
reason.  Snch  an  offense  would  be  against  the 
District  of  Columbia,  not  against  the  United 
States.  The  law  of  impeacliment  is  uniform 
and  general,  not  various  and  local,  and  it  has 
no  phase  restricted  to.  the  District  of  Columbia 
as  has  been  assumed  by  the  prosecudon. 

Then,  besides  treason  and  bribery,  which 
are  impeachable  by  the  Constitution,  to  make 
an;  other  act  an  impeachable  offense  it  mast 
not  only  be  defined  and  declared  to  be  an  of- 
fense, but  it  must  be  stamped  as  a  high  crime 
or  misdemeanor  by  an  act  of  Congress.  The 
words  "highcrimes  and  misdemeanors"  do  not 
define  and  create  any  offense,  but  express, 
generally  and  vaguely,  criminal  nature  \  and 
of  themselves  could  not  be  made  to  sustain  an 
indictment  or  other  proceeding  for  any  offense 
whatever ,  but  a  law  must  dehne  an  offense, 
and  affix  one  of  those  terms  to  it,  to  make  it 
a  constitutional  ground  of  impeachment.  And 
this  IS  not  all;  the  offense  in  its  nature  must 
have  the  type  of  heinous  moral  delinquency, 
or  grave  political  viciousness,  to  make  an 
officer  committing  it  amenable  to  so  weighty 
and  unfrequent  a  responsibility  as  impeach- 
jnent.  He  may  have  been  guilty  of  a  viola- 
tion of  the  Sabbath  or  of  profane  swearing, 
or  of  breaches  of  the  mere  forms  of  law ;  and 
if  Ihey  had  been  declared  offenses  by  act  of 
Congress,  with  the  prefix  of  "  high  crime"  or 
"high  misdemeanor"  attached  to  them,  they 
would  not  be  impeachable  offenses.  They 
•would  be. too  trival,  too  much  wanting  in  weight 
and  Slate  importance  to  evoke  so  grave,  so 
great  a  remedy.  Nor  would  any  crime  or 
offense  whatever  against  a  State,  or  against 
religion  or  morality,  be  a  cause  for  imjjeach- 
ment,  nnless  such  an  act  had  been  previously 
declared  by  a  law  of  Congress  to  be  a  Mq}i 
crime  or  a  Mgk  misdemeanw,  and  was  in  its 
character  of  deep  turpitude. 

It  results  from  this  view  of  the  law  of  im- 
peachment that,  as  none  of  the  articles  against 
the  President  oliarge  him  with  treason  or  brib- 
ery, which  are  made  impeachable  offenses  by 
the  Constitution,  they,  or  some  one  of  them, 
must  allege  against  Mm  the  doing  of  an  act  or 


acts  which  a  law  of  Congress  has  declared  to 
be  an  offense  against  the  United  States,  and 
denominated  it  to  be,  and  in  its  ficions  nature 
it  mast  be,  a  high  crime  or  high  misdemeanor, 
and  that  the  President  did  that  act  with  a 
criminal  intent  to  violate  the  law,  to  authorize 
this  court  to  convict  him  and  pronounce  judg- 
ment that  ho  be  removed  from  office. 

I  will  nowproceed  to  the  examination  of  the 
offenses  charged  In  the  several  articles.  The 
first  charges  the  President  with  the  commission 
of  a  high  misdemeanor  in  having  sent  a  letter 
to  Edwin  M.  Stanton,  Secretary  of  the  De- 
partment of  War,  dismissing  him  from  ofSce 
while  the  Senate  was  in  session, -in  violation  of 
tie  act  of  Congress  "to  regulate  the  tenure 
of  certain  civil  offices." 

Article  two  charges  the  President  with  the 
commission  of  a  high  misdemeanor,  in  having 
delivered  his  letter  to  Lorenzo  Thomas  direct- 
ing him  to  assume  possession  of  the  War  De- 
partment, and  to  perform  Its  duties  ad  Werim, 
the  Senate  being  then  in  session,  and  without 
its  advice  and  consent,  there  being  no  vacancy 
in  the  office  of  Secretarj^  of  the  Department 
of  War,  in  violation  of  his  oath  of  office,  the 
Constitution  of  the  United  States,  and  the  act 
of  Congress  aforesud. 

Article  four  charges  the  President  of  unlaw- 
fully conspiring  with  Lorenzo  Thomas,  with 
intent,  by  intimidation  and  threats,  to  prevent 
Edwin  M.  Stanton,  Secretary  of  War,  from 
holding  s^d  office,  in  violation  of  the  Con- 
stitution of  the  United  States  and  the  "act 
to  define  and  punish  certain  conspiracies," 
whereby  he  committed  a  high  crime  in  office- 
Article  six  charges  the  President  of  having 
conspired  with  Lorenao  Thomas,  by  force,  to 
seize,  take,  and  possess  the  property  of  the 
United  States,  in  the  Department  of  War,  in 
violation  of  the  civil  office  tenure  act,  whereby 
he  committed  a  high  crime  in  office. 

The  third,  fftlh,  seventh,  and  eighth  articles 
charge  the  same  matter,  in  somevrbat  different 
form,  as  is  embodied  in  the  other  four  articles ; 
and  I  propose  to  consider  the  charges  of  the 
whole  eight  as  growing  out  of  the  act  of  the 
President  in  sending  his  letter  to  Stanton 
removing  him  from  the  office  of  Secretary  of 
War,  and  his  letter  to  Thomas  to  take  charge 
ad  interim,  of  it.  Those  two  letters  compre- 
hend the  substance  of  all  the  offenses  charged 
against  the  President  in  the  first  eight  articles. 

The  ninth  article  charges  the  I^sident,  as 
Commander-in-Chief  of  the  Army,  of  having 
attempted  to  induce  General  Emory,  an  army 
officer,  to  disobey  the  law  of  Congress  requiring 
army  orders  from  the  President,  or  Secretary 
of  War,  to  be  transmitted  through  the  Generw 
of  the  Army,  and  was  guilty  thereby  of  a  higb 
misdemeanor  in  office. 

To  this  article  three  answers  may  bo  made ; 

1.  The  act  does  not  make  an  attempt  to  in- 
duce a  military  officer  to  disobey  it,  whether 
committed  by  the  President  or  other  person, 
any  offense. 
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2.  The  evidence  not  onlj  doe6  notauBtain,  bnt 
disproTea  that  charge  against  the  President. 

3.  If  the  charge  had  been  saBtained  ^  the 

Eroof,  the  Presiaent,  as  Commander-in-Chief, 
as  the  abBolnte  and  unquestionable  right  to 
issue  military  orders  directly,  and  without  the 
intervention  of  another  officer,  to  any  olSeer 
or  Boldier  whatever ;  and  the  provision  of  the 
act  on  which  tbis  article  is  baaed,  is  an  nu' 
constitnlional  and  flagitiouB  attempt  by  Cou' 
gress  to  subordinate,  in  a  measure,  the  Com- 
mander-in-Chief to  the  Genera!  of  the  Army. 
The  tenth  article  is  baaed  wholly  on  pas- 
sages talien  from  several  public  speeches  made 
by  the  President,  not  in  nig  official  character 
but  as  a  private  citizen,  to  assembled  cr<owds 
of  the  people,  by  whom  he  was  oidled  out  and 
urged  to  addceas  them.  Whatever  of  improper 
matter,  manner,  or  spirit  are  in  those  public  ad- 
dresses was  provokcHi  by  gross  insults  then  of- 
fered to  him,  which,  though  not  a  justification,  is 
mnch  palliation.  The  Presidentwas  then  exer- 
ciaing  a  right  which  our  fathers  held  inviolft' 
ble,  and  which  they  intended  should  never  be 
invaded,  and  for  the  protection  of  which  they 
made  this  special  amendment  to  tJie  Consti' 
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For  the  Senate,  as  a  court  of  impeachment, 
to  set  up  to  be  "  a  law  to  itself,"  and  impeach 
the  President  as  guilty  of  a  high  crime  and 
misdemeanor  for  exercising  a  liberty  which 
the  founders  of  our  Governme*  deemed  so 
valuable,  so  necessary  to  the  preservation  of 
their  freedom,  as  to  declare  m  their  funda- 
mental law  should  never  be  abridged,  would 
violate  that  fundamental  law  and  shock  the 
free  spirit  of  America.  The  basing  of  an 
article  of  impeachment  on  those  speeches  of 
the  President,  is  calculated  to  bring  down  upon 
the  whole  proceeding  the  suspicion  and  revul- 
sion of  a  free  people,  and  it  ought  to  be  dis- 
missed from  this  court  as  containing  no  im- 
peachable matter. 

iThe  eleventh  article  charges  that  Andrew 
Johnson,  President  of  the  United 
guilty  of  a  high  misdemeanor  in  declaring 
and  affirming  in  substance  "  that  the  Thirty- 
Ninth  Congress  of  the  United  States  was  not  a 
ConCTesaof  the  United  States  authorized  by 
the  Constitution  to  esercise  legislative  power 
uniJer  the  same,  but,  on  the  contrary,  was 
Congress  of  only  part  of  the  States,"  This 
not  the  language  proved  in  the  case  to  have 

.  been  used  by  the  President  . , 

and  if  he  had  used  it,  ne  could  not  be  impeached 
for  it,  because  there  is  no  law  which  makes 
the  use  of  Buch  language  by  the  President, 
any  person,  a  high  crime  or  misdemeanor 
any  offense,  and  any  act  of  Congress  declaring 
it  to  be  an  offense  would  be  unconstitutional 
and  void  as  abridging  the  freedom  of  speech. 
This  article  also  charges— 
"That  the  said  Andrew  JoImsDU,  Pjosidcut  of  tiio 


prevent  the  eieuution  of  an  aot  entitled^  Au,  a 

unVwfS^  dejiaioe'a 

he  ehould  prevent  Ed 

resuming  as  funotloR- „ 

the  DepartmentofWat.n 

of  the  Senate  to  ooncor  in  cue  snapeueion  ineretotore 

made  by  e^d  Andrew  J^ohnson  of  said  £dvin  M, 

Stanton  from  aaid  office." 

To  this  charge  it  may  be  answered — it  is 
made  in  terms  too  general  audvagne  to  require 
any  answer— that  the  unlawful  means  which 
the  President  devised  and  contrived  to  prevent 
Edwin  M.  Stanton  fromforthwith  resuming  the 
functions  of  the  office  of  Secretary  of  War,  are 
not  described  or  set  out  by  any  language  what- 
ever;  and  that  act  or  any  law  of  Congress  does 
not  make  the  devising  or  contriving  of  any 
means  to  prevent  Edwin  M.  Stanton  or  any 
other  civil  officer  whom  the  President  has  re- 
moved from  office,  and  in  whose  removal  the 
Senate  has  refused  to  concur,  from  resuming 
lEe  duties  of  the  office  fr.om  which  he  has  been 
so  removed,  a  high  crime  or  misdemeanor,  or 
any  offense ;  and  said  civil- office- tenure  bill, 
so  far  as  it  restricts  the  President's  power  to 
remove  said  Stanton,  is  not  consistent  with, 
but  in  derogation  of,  the  Constitution,  and  null 


States,  devised  and  contrived  other  unlawful 
means  to  prevent  the  execution  of  an  act  en- 
titled "An  act  making  apprcyriadons  for  the 
support  of  the  Army  for  the  fiscal  year  ending 
June  30,  1858,  and  for  other  purposes ;"  and 
also  to  prevent  the  execution  ot  an  act  enti- 
tled "An  act  to  provide  for  the  more  efficient 
government  of  the  rebel  States."  Upon  tbia 
last  charge  it  may  be  observed — there  is  no 
description  or  facts  setting  out  the  means 
which  the  President  devised  and  contrived  to 
prevent  the  execution  of  either  of  the  ads 
tbetein  referred  to — that  the  devising  and  con- 
triving means  to  prevent  the  execution  of  said 
acts,  or  either  of  them,  is  not  made  a  high 
crime  or  misdemeanor  by  them,  or  any  law  ; 
that  there  is  no  evidence  tDat  he  did  devise  and 
contriveany  means  to  prevent  the  execution  of 
said  acts,  or  either  of  them ;  and  that  the  act 
first  referred  to,  in  the  part  which  the  Presi- 
dent is  chatted  to  have  violated,  and  the  last 
act,  wholly,  are  unconstitutional,  null,  and 
void.  Thus,  it  is  shown  on  these  several 
grounds,  that  there  is  nothing  in  the  eleventh 
article  on  which  the  PrcBident,  can  be  im- 
peached. 

Some  of  the  articles  charge  the  President 
with  the  commission  of  high  misdemeanors, 
and  others  of  high  crimes  in  the  violation  of 
his  official  bath  and  of  the  Constitution  gen- 
erally. The  Constitution  has  no  provision 
declaring  a  violation  of  any  of  its  provisions 
to  be  a  crime ;  that  is  a  function  of  the  legis- 
lative power,  audit  haa  passed  no  law  to  make 
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violations  of  the  Constitution,  or  of  official 
oaths  by  the  President,  or  any  other  officers 
Crimea. 

The  articles  of  impeachment  seem  to  be  drawn 
with  studied  looseness,  daplicitj,  and  vague- 
Jiess,  as  with  the  purpose  to  mislead ;  certain 
it  is,  if  their  matter  charged  to  be  criminal 
had  been  separately,  concisely,  and  distinctly 
stated,  this  court,  acd  especially  itsraany  mem- 
bers who  are  not  lawyers,  would  have  had  a 
much  more  ready  comprehension  of  it.  I  will 
not  take  up  and  consider  the  other  articles 
eeriatim,  but  will  group  their  matter  under 
three  heads :  1.  The  removal  of  Mr.  Stanton 
fromtheofficeof  Secrelaiy  of  War;  2.  thedea- 
ignation  of  General  Thomas  to  take  charge  of 
toat  office  ad  interim  j  a.  the  alleged  conspi- 
racies of  the  President  with  Thomas  to  pre- 
vent by  intimidation  and  force  Stanton  from 
acting  as  Secretary  of  War,  tmi  to  take  pos- 
session of  the  property  of  the  United  States 
in  his  custody.  The  letter  of  the  President  to 
Mr.  Stanton,  informinghim  that  he  was  thereby 
removed  from  office  as  Secretary  of  War,  is 
charged  to  be  a  high  misdemeanor,  and  in  vio- 
lation of  the  act  to  regulate  the  tenure  of  cer- 
tain civil  offices. 

The  fifth  and  siitb  sections  of  that  act  are 
the  only  partaof  it  which  define  and  create  any 
offenses,  and  I  will  quote  them  both  in  their 

"Ifanyporaonahall.  contrary  to  tho  provisions  of 


shall  be  deemed,  a 

of  B,  hi(k  misdemeanor," 

This  provi^on  mi^ht  apply  to  General 
Thomas,  the  ad  iitlenm  employS,  but  cannot 
Include  the  President. 

The  sixth  section  enacts — 

"  Thatever;  Femoral,  appointmant,  or  employment 
made,  had,  or  eieroiBcd,  contrt —  *-  *' "' — 


sDd  the 


le  of  M 


ir  letter  of 


authority  for  or  in  respect  to  any  auch  apiiointment 
or  employment,  tball  be  deemed,  and  are  hereby 
declareii  lo  be,  high  misdemeaaors."  &e. 

The  President's  letter  to  Mr.  Stanton  is  not, 
in  fiict,  bis  removal  from  office,  though  it  was 
intended  to  procure  it;  but  he  refused  obedi- 
ence to  it,  persisted  in  holding  the  office  of 
Secretary  of  War,  and  still  continues  in  it  and 
•the  actual  discharge  of  its  duties.  The  Presi- 
dent's letter  to  him  did  not  remove  him  in  fact, 
and  if  the  civil- office- tenure  act  be  constitu- 
tional it  did  not  in  law ;  and  he  is  now,  and  has 
been  ever  since,  notwithstanding  the  President' s 
letter,  dismissing  him,  in  fact  and  law,  in  office. 
It  is  contended  by  the  prosecution  that  the 
letter  of  dismission  is  against  the  Constitution 
aod  the  law,  and  has  no  legal  effect  whatever. 
Stanton  was  at  its  date  in  fact  in  possession  of 
the  office  and  performing  its  duties,  and  has  so 
contiaued  to  the  present  time,  and  on  this 
theory  of  the  prosecution  there  has  been  no 
removal  of  hirn  in  fact  or  in  law.  And  if  that 
-theory  be  unsound,  and  the  President  have  the 


t  that 


power  by  the  Cbnstilution  to  re 

the  act  of  Congress  proposing 

power  is  consequently  void,  his  removal  was 

and  is  dejiire  valid.     In  one  aspect  there  is  a 

removal  proper  and  constitutional ;  in  the  other 

there  is  no  removal  of  Mr.  Stanton. 

But  these  are  the  great  questions  in  the  case  ? 
Is  the  first  section  of  the  civil- office -tenure 
act  in  conflict  with  the  Constitution,  void,  and 
of  no  effect  ?  Does  that  section  cover  the 
case  of  the  removal  of  Mr.  Stanton  ?  Did  tha 
President,  in  writing  the  letter  of  removal  from 
office  to  Mr.  Stanton,  and  the  letter  to  General 
Thomas,  directing  him  to  take  charge  of  the 
office  ad  interim,  willfully  and  with  criminal 
intent  violate  the  civil- office-tenare  bill  ?  These 
propositions  comprehend  tbesubstance  matter 
of  the  first  eight  articles. 

The  first  section  of  that  act  is  in  these  words : 
"Thst  every  person  holding  any  eivil  office  to 
whiLti  he  shall  have  been  appoint^a  brand  with  tho 
odTics  and  eonbeiit  of  the  Senate,  and  every  person 
who  Bball  hereafter  be  appointed  to  any  such  office, 
and  shall  become  duly  nuallfled  to  aet  therein.  Is,  uia 
shall  be  entitled  to  hold  iaoh  ofBoe  until  a  soceenoc 
shall  have  been  in  like  maimer  H>Dalntad  and  ^ulv 
gualiBed.ejceptasbeTeinafterpronded:  Pnmdea. 
That  the  Secretary  of  State,  of  tha  Treasnnr,  of  War, 
of  the  Havy,  and  of  the  Interior,  the  Port— '~ 


offioee  ri 


Seneraf  shi^l  hold 

vely  for  and  during  the  terra  of  tha 
rresmeni;  ny  nhom  tbey  may  have  been  appointed, 
and  for  one  month  thereafter,  subject  Jo  removal  by 
and  with  the  advice  and  coDEent  of  the  Senate." 

The  Constitutioncreates  a  Congress  in  which 
it  vests  all  the  legislative  power  of  the  Govern- 
ment of  the  United  States  j  a  President  in 
whom  it  vests  all  the  executive  power,  and  a 
Supreme  Court,  and  anthorizes  inferior  courts 
to  be  established  by  Congress,  in  which  it  vests 
all  the  judicial  power — except  that  it  provides 
that  the  Senate  shall  constitute  a  court  of  im- 
peachment, with  jurisdiction  to  try  all  eivil 
officerswho  might  be  impeached  by  the  House  of 
Eepreaentatives,  and  to  adjudge  amotion  from 
and  disqualification  to  hold  office.  Neither 
department  can  rightfully,  or  without  usurpa- 
tion exercise  any  powers  which  the  Constitu- 
tion has  vested  in  either  of  the  other  depart- 
menta.  Congreaa  has  the  power,  and  ia  bound 
in  duty  to  pass  all  laws  necessary  and  proper 
to  enable  the  President  t^  execute  the  powers 
intrusted  to  him  by  the  Constitution,  and  with- 
out which  legislation  there  are  many  he  could 
not  execute,  oat  it  cannot  confer  on  bim  any 
additional  power,  nor  can  it  divest  him  of  finy. 
He  forma  a  separate  and  coordinate  depart- 
ment of  the  Government  with  Congreaa  as 
another,  and  the  courts  as  the  third,  and  each 
derive  all  their  powers  fwim  the  Constitution 
alone.  Neither  is  subordinate  to  the  others, 
though  the  powers  vested  in  Congress  are  the 
most  various,  extensive,  vigorous,  and  popu- 
lar, and  necessarily  it  is  the  most  aggresaive 
and  effective  in  its  aggressions  upon  the  other 
departments;  the  judiciary  is  the  least  so, 
though  the  inevitable  tendency  of  all  power, 
however  lodged,  is  to  augment  itself. 

The  power  of  appointment  to  office  exists 
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necessarily  in  all  OoTernnieDta,  and  ia  of  an 
executive  nature  ;  and  ff  the  Constitatioa  had 
contained  no  particular  provision  on  this  subject 
its  language,  "the  executive  power  ahall  be 
vested  in  a  President  of  the  United  States  of 
America,"  would  have  imported  the  power  of 
appointing  to  office,  and  bj  implication  would 
have  vested  it  wholly  in  the  President,  But 
the  effect  of  this  general  language  is  qualified 
b;  a  special  provision  i 

"  Andbetthe  President]  shall  nominate,  and  by  and 
with  the  adtioe  and  eonsent  of  the  Senate  shall  ap- 


This  is  restrictive  and  exceptional  of  the  gen- 
eral ^ower  of  appointment,  previously  by  im- 
plicauon  conferred  on  the  President,  and  has 
no  other  operation  than  what  is  expressed  in 
its  words,  and  they  beingexceptional  noimplied 
power  results  from  them  against  the  general 
grant  of  power  from  which  they  make  an  excep- 
tion. But  the  power  of  remoTal  from  office 
also,  as  necessarily  as  the  power  of  appoint- 
ment, exists  in  ali  Governments,  and  is  no  less 
an  executive  power.  It  is  located  somewhere 
in  the  Government  of  the  United  States,  but 
being  an  .executive  power  it  cannot  be  in  Con- 
gress, for  legislative  powers  only  are  vested  in 
that  body.  It  is  not  eBtablished,  or  vested  by 
any  express  or  special  provision  of  the  Consti- 
tution, but  is  by  the  general  language; 

"  The  asecntivB  power  shall  be  vested  in  a  Preei- 
demof  the  Uuited  States  of  Ametioa." 

The  Constitution  leaves  the  power  of  re- 
mo«a?jnst  as  this  general  provision  vests  it,  with 
the  President  alone.  The  power  of  Congress 
to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  its  enumer- 
ated powers,  andall  other  powers  vested  by  the 
Consdtution  in  the  Government  of  the  United 
States,  or  any  department  or  officer  thereof,  is 
purely  a  legislative  power ;  and  gives  no  au- 
thority to  assume  or  interfere  with  any  powers 
of  the  President,  or  the  judicial  department. 
Instead  of  being  a  power  to  assail  them,  its 
legitimate  and  literal  office  is  to  uphold  their 
powers  and  to  give  facilities  in  their  execution. 
That,  or  any  other  provision  of  the  Constitu- 
tion ^ives  to  Congress  no  warrant  or  jjretext  to 
interlere  willi  the  executive  power  or  removal 
from  office,  vested  by  the  Constitution  in  the 
President  »lone. 

The  power  of  removal  and  the  power  of 
appointment  to  office,  though  both  executive, 
are  in  their  nature  distinct  and  independent  of 
each  other.  One,  the  power  of  appointment, 
was  treated  specially  and  separately  from  the 
other  in  the  Coostitutionj  it  associating  the 
Senate  with  the  President  m  its  exercise.  But 
for  this  particular  regulation  of  the  power  of 
appointment,  it  is  most  probable  that  no 
question  as  to  the  other  distinct  power  of  re- 
moval from  office  would  ever  have  been 
made  ;  and  that  all  would  have  silently  con- 
ceded that  both  powers  being  executive  in 
their  character,  and  all  the  executive  power 
of  the  Government  having  been  vested  by  Uie 
C.  I.— 58. 


Constitution  in  the  President,  they  properly 
appert^ned  to  him  alone,  and  he  would  nevec 
have  been  challenged  in  the  sole  and  exclusive 
exercise  of  either.  But  however  that  may  be, 
the  truth  of  this  proposition  cannot  be  sue- 
cessflilly  controverted-,  the  provision  of  the 
Constitution  associating  the  Senate  with  the 
President  in  the  power  of  appointment,  does 
not  invest  it  with  uie  same,  or  any  connection 
with  the  power  of  removal :  or  authorize  Con- 
gress to  pass  the  civil -office-tenure  act,  or  any 
other  act  that  would  impair  the  President's 
sole  power  and  right  to  exercise  it. 

But  the  whole  subject  of  the  power  of  re-' 
moval  from  office  came  up  for  consideration 
in  the  First  Congress,  on  the  ot^anization  of 
the  Department  of  Foreign  Affairs,  in  1T89, 
and  elicited  a  debate  of  great  ability  among 
the  ablest  men  of  the  body,  many  of  whom 
had  been  members  of  the  Convention  which 
framed  the  Constitution,  Congress  was  mjich 
divided  on  the  subject,  but  a  majority  of  bothi 
Houses  sustained  the  position  that  the  Consti- 
tution conferred  on  the  President  the  power 
to  remove  from  office,  and  the  contending  par- 
ties made  a  compromise,  by  which  the  act  or' 
ganizing  the  Department  recognized  the  power 
of  the  President  to  remove  the  head  of  thia- 
Department,  in  this  language! 

"The  chief  clerk,  whenever  the  principal  offioer 
ahall  he  Tsaiaved  IVom  offiee  by  the  PreBideRt  of  the 
UnitodStatea,  oriuon/othercasoofvacancy.shall, 
during  such  vacancy,  have  the  chanre  and  custody 
of  all  records,  books,  and  papers  appertaining  io  tiiS 
said  Departmeat." 

The  supporters  of  the  exclusive  power  of 
the  President  were  opposed  to  any  language 
being  used  in  the  act  that  seemed  to  confef 
this  power  on  the  President,  and  ite  opponents 
accepted  language  that  conceded  and  recog- 
nized the  President's  power  of  removal  with' 
out  expressly  deducing  it  from  the  Constitu- 

The  act  establishing  the  Department  of  War, 
with  a  provision  in  the  same  language  recog- 
nizing the  power  of  the  President  to  remove 
the  Secretary,  was  passed  at  a  subsequent  d^ 
of  the  same  session,  with  but  little  and  no 
serious  opposition. 

Both  those  acts  formally  admit  the  sole  power 
of  the  President  to  remove  the  heads  of  the 
respective  Departments,  but  neither  of  them 
contains  any  language  to  confer  that  power  on 
the  President.  The  supporters  of  the  princi- 
ple that  the  Constitution  vested  it  solely  in 
Eim  rejected  from  the  bill  organizing  ^e 
Department  of  Foreign  ABairs  all  lanpage 
that  seemed  to  confer  it  upon  the  President, 
and  claimed  and  determined  to  maintain  it  as 
one  of  his  powers  solely  from  the  Constitution.; 
and  the  opponents  of  this  principle,  beingwill* 
ing  to  concede  the  power  to  the  President,  if 
the  acts  did  not  expressly  state  the  power  to  be 
conferred  on  him  by  the  Constitution,  they 
were  passed  in  their  existing  form,  recognizing 
it  as  a  presidential  power  to  remove  hoib  Sec- 
retaries. The  acts  wore  not  intended  to  coofer 
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this  power  on  the  President;  the;  have  no 
language  whatever  to  Chat  effect,  jet  they  con- 
cede that  he  possessed  it;  and  he  could  derive 
it. only  from  the  CoDStitution.  This  was  as 
certain  an  assertion  and  establishment  of  the 
sole  constitutional  power  of  the  President  to 
remove  from  ofBce,  asif  it  had  been  expressed 
in  the  moat  direct  terms ;  and  bo  attempt  has 
ever,  before  tiie  passage  of  the  civil-office- 
tenure  bill,  been  made  in  Congress  to  disturb 
this  quesUon  as  thu«  settled. 

From  that  time,  every  President  has  claimed 
and  exercised  the  sole  power  of  removal  at 
"all  times  as  an  executive  power  conferred  by 
the  Constitution.  The  great  coniinentators  on 
it,  Kent,  Story,  and  Bawle,  have  treated  this 
power  as  belonging  to  the  President  alone  by 
the  provisions  ana  effect  of  the  Constitution 
itself^  settled  by  the  acts  of  Congress  of  1T89, 
the  uniform  and  unchalienged  practice  of  the 
Goyernment,  and  the  general  acquiescence  of 
the  country.  The  Supreme  Court  has  repeat- 
edly, and  without  doubt  or  hesitation,  recog- 
nized it  as  an  established  con stitudonal  prin- 
ciple ;  and  Chief  Justice  Marshall  many  times, 
in  his  opinions,  refers  to  it,  as  he  does  to  the 
other  and  unquestioned  powers  of  the  Presi- 
dent. Hamilton  and  Madison  were  among  its 
great  authors  and  firm  defenders ;  it  was  con- 
ceded to  be  a  settled  principle  by  Clay,  Cal- 
houn, Benton,  Wright,  Clayton,  and  at!  the 
statesmen  of  America  down  to  the  passage  of 
the  civil-rights  bill ;  and  Mr.  Webster  main- 
tained, adhered  to  it,  and  advocated  its  exer- 
cise, while  the  Senate  was  in  session  and  at 
all  times,  as  Secretary  of  State  under  Presi- 
dent Tyler.  No  attempt  had  ever  before  been 
made  to  arrest  or  quality  its  unconditional  ex- 
ercise by  the  President,  as  well  when  the  Sen- 
ate was  in  session  as  when  it  was  not.  The 
reason  of  America,  guided  by  principle,  au- 
thority, and  experience,  was  unwilling  to 
divest,  unsettle,  or  change  this  presidential 
power  by  act  of  Congress  or  alteration  of  the 
Constitution  because  of  being  satisfied  that  it 
waa  essentially  of  the  nature  of  an  execut' 
power  and  absolutely  necessary  to  enable 
President  to  perform  his  greatest  duty,  to 
that  the  laws  be  faithfully  executed.  Ifa  c 
troverted  constitutional  question  can  ^ver 
settled,  the  power  of  the  President  to  remi 
from  olEce  at  his  own  will  has  been  beyc 
farther  )e;;itimate  question. 

The  sixth  section  of  the  civil- offiee-ten 
Mjt  before  quoted  declares  that — 

'■"  moval,  appointment,  or  employmi 


S'SF'.; 


clacad  to  be,  high  miedemesnois,"  &c. 

But,  iftheConstitution  invests  the  President 
with  the  sole  and  exclusive  power  to  remove 
all  the  officers  referred  to  in  said  act,  his  exer- 
cise of  that  power  at  all  times  is  legitimate  and 
makes  a  vacancy  in  the  office,  which  his  duty 


reqoites  him  to  fill  according  to  the  Conslitn- 
lion  and  the  laws  |  and  an  actof  Congress  which 
b;  its  terms  so  provides  as  to  strip  nim  of  that 
power,  in  whole  or  part,  and  to  make  his  per- 
formance of  duty  after  its  exercise  a  crime,  is 
unconstitutional  and  void.  The  exercise  of  tt 
constitutional  power  and  the  performance  of 
constitutional  duty  by  Che  President  can  be 
made  neither  criminal  nor  punishable  either  bj 
impeachment,  or  fine  and  imprisonment. 

If  President  Johnson  has  ftom  the  Constitu- 
tion the  sole  power  to  remove  from  office,  his 
letter  to  Mr.  Stanton  dismissing  him  from  the 
office  of  Secretary  of  War  could  not  be  made 
a  crime  by  any  act  which  Congress  could  pass; 
and  it  produced  a  vacancy  in  the  office  which 
!.;<.  ..„t —   ;„  "me  form,  waa  necessary  to  fill; 


the  vacancy  in  the  office  temporarily  according 

Very  soon'  after  the  Government  went  into 
operation,  vacancies  by  death  and  otherwise 
occurred  in  various  offices;  and,  whether  it  w&s 
during  the  recess  or  session  of  the  Senate,  the 
President  -was  frequently  not  prepared  to  fill 
them  properly  by  appointment  and,  commia- 
sions  to  terminate  at  the  end  of  its  next  ensu- 
ing session,  or  to  make  a  nomination  to  it  for 
itsadTiceandconsent,  from  a  want  of  a  knowl- 
edge of  men,  and  many  other-causes.  To  meet 
this  temporary  exigence  Congress,  in  an  act 
passed  in  May,  1T02,  made  this  provision: 

"That  in  case  of  tbe  death,  absence  IVom  the  seat 
of  aoTBrnmeot,  or  siefcnesa  of  the  Secretary  of  Stale, 
Secretary  of  the  Treasnry.or  of  tbe  Secietnry  of  the 
Department  ofWar,  or  of  any  officer  of  either  of  Bwd 
Departments  whose  appointment  is  not  In  the  heml 
thereof.  Whereby  Ihey  cannot  perform  the  duties  of 
theirrespeotiTe  otficee.it  shall  belawfulforthePreii- 
ident  of  the  United  Btates.  in  caae  he  ahall  thiult  it 


strictly  within  the  power  of  Con- 


"  To  make  all  laws  which  shall  b 


ceasary  and 

„ .jwersvesle* 

oy  tne  Conetitutioa  in  tlie  President." 

It  confers  no  new  power  upon  him  ;  all  the 
executive  jiower  of  the  Government  had  been 
vested  in  nim  by  the  Constitution,  and  this  act 
only  furnished  him  facilities  for  its  proper  and 


n  the  1 


But  this  law  was  essentially  defective ;  it 
was  limited  to  the  three  Departments  first  or- 
ganised— State,  Treasary,  and  War — and  to 
vacancies  in  office  occasioned  by  death,  ab- 
sence from  the  seat  of  Government,  or  sick- 
ness. Other  legislation  was  necessary,  and 
in  February,  1795,  Congress  passed  this  other 

■■ThatinoaaeofvaoanCTin  the  office  of  Secretary 
of  State.  Secretary  of  the  Treasury,  or  of  tbe  Secre- 
tary of  the  Department  of  War,  or  6f  any  officer  of 
either  of  the  said  Departments  nhoae  appointment 

form  the  duties  of  theii  respective  offices,  it  shall  be 
lawful  for  the  President  of  the  Onited  States,  in  case 
he  shall  think  it  necessary,  to  authorise  anu  pertoa 
or  persons,  at  his  diseretian,  to  p«form  tbe  duties 
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of  said  regpective  offices,  until  a  taoeeSBor  be  ob- 
poinlad  or  suub  lacancy  fllied:  Frovidetl.  Tliot  no 
one  Vjioancr  shall  be  supplied  in  manner  aforeasid 

It  will  be  observed,  that  this  second  law- 
covers  the  whole  ground,  and  more,  occupied 
by  the  first;  it  applies  to  the  same  three  De- 
partments, none  others  being  tben  organized: 
but  it  is  extended  beyond  vacaocie 9  occasion ed 
by  deatb,  absence  ftom  tbe  seat  of  Gorern- 
ntent,  or  sickness,  and  provides  for  ail  va- 
cancies, from  v}hatever  causes  produced,  and 
limits  the  contiuuance  of  such  supplies  to  six 
montiis. 

But  this  legislation  in  time  became  incom- 
plete, as  it  did  not  provide  for  this  supply  of 
temporary  service  in  the  Navy,  Post  Office, 
and  Interior  Departments,  and  the  office  of 
Attorney  General,  when  vacancies  should 
occur  in  them.  But,  nevertheless,  in  consid- 
eration of  the  special  requisition  of  the  Consti- 
tution, that  the  President  should  see  tiat  the 
laws  be  faithfully  executed,  that  all  the  eiecu- 
tive  power  of  the  Government  was  vested  in 
him,  and  from  the  necessity  of  the  ease,  every 
President  from  the  passage  of  the  first  act  of 
1792  exercised  the  power  of  designating  some 
person  for  the  supply  temporarily,  when  vacan- 
cies occurred,  not  only  in  the  Foreign.  Treasury, 
and  War  Depattmenta,  but  also  in  all  the  other 
Departments;  and  there  are  many  instances 
of  such  appointments  spreading  over  that 
whole  period.  These  temporary  appointments 
were  not  provided  for  by  the  Constitution,  but 
from  time  to  time  by  the  laws  qf  Congress 
which  regulated  tbem;  and  they  were  in  truth 
not  appointments  to  office,  bat  a  designation 
of  persons  to  supply  the  places  and  perform 
the  duties  temporarily  of  offices,  in  which  va- 
cancies occurred,  until  they  could  be  filled  by 
regular  appointments ;  and  their  necessity  and 
validity  were  questioned  by  no  one. 

But  in  February,  1868,  Montgomery  Blair, 
Postmaster  General,  resigned  his  office  during 
the  session  of  the  Senate,  and  President  Lin- 
coin  designated  an  Assistant  Postmaster  Gen- 
erJi  to  perform  the  duties  ad  interim  of  Post- 
master General,  and  afterwards  sent  a  special 
message  to  Congress,  then  in  session,  asking  its 
attention  to  the  fact,  that  the  laws  of  Congress 
in  relation  to  such  appointments,  applied  only 
to  the  Foteign,  Treasury,  and  War  Depart- 
ments, and  recommended  the  passage  of  an 
act  to  extend  tiiem  to  the  other  Departments  of 
the  Government.  Thereupon  Congress  passed 
tbe  act  containing  these '"'  — 


oEanyoffiUBT 


;e  Depar; 


d  thereof,  whereby  they 


cannot  perform  the  dudes  of  their  reBucuuvc  uiuuwi. 
it  Bhttl!  be  lanfal  for  the  President  of  the  United 
States,  in  oo^e  hesballthinkiCnecesBaTr.  toautboriie 
the  head  of  any  other  eieontive  Department,  or  other 

perform  tbe  duties  of  the  said  respective  offices  until 
a  suDcessor  be  appointed,  or  until  such  t^enoa  or 


inability  by  aioknesuhftll  CBBsa;  Provided.  ThAtM 
for  a  loneer  period  than  six  month™""""^  *  orcsai^ 
Sbo.2.  And  be  ii  farther  enaeted.  That  all  »ctn» 
pans  of  acta  inconBisteot  with  the  provisions  of  UiIb 
aot  are  nereby  repealed." 

I  have  embodied  in  this  opinion  the  whole 
of  the  three  acta  of  Congress,  authorizing  the 
temporary  aupnly,  or  ad  interim  appointmaata 
to  the  several  Departments  of  the  Govern- 
ment. The  last  act  only  has  express  woiAs 
of  repeal,  and  they  are  restricted  to  acts  tit 
[^rts  of  acts  that  are  inconwstent  with  its  pro- 
visions. It  provides  in  general  laugoaKe  for 
the  supply  of  vacancies  occurring  in  all  t^ 
Departments,  and  tbe  spirit  and  meaning  Qf 
the  provision  will  also  include  the  oCBce  of  At- 
torney General ;  it,  however,  does  not  apply  tp 
aU  vacancies  that  may  occur  in  tbem,  but  only 
to  such  as  are  caused  by  "  death,  resignation, 
absence  ftom  the  seat  of  Government,  or  sii^- 
nesB,"  It  m^ea  no  provision  whatever  (or 
vacancies  resulting  from  other  causes,  but,  like 
the  act  of  1792,  is  defective  in  this  respect ; 
that  act  having  provided  only  for  vacancies 
produced  by  death,  absence  from  the  seat  of 
Government,  or  sickness,  and  this  act  making 
provision  but  for  one  additional  class  of  vacan- 
cies, by  death  ;  both  omitted  vacancies  t^ 
removal  and  expiration  of  term  of  office. 

The  chief  purpose  of  the  act  of  1795  was  to 
supply  the  defect  of  the  act  of  1792,  in  the  claw 
of  vacancies,  and  it  was  made  to  extend  to 
vacancies  generally,  all  vacancies  that  migiib 
occnr  from  any  cause;  but,  like  the  previous 
act,  it  extended  only  to  the  Departments  of  For- 
eign Affairs,  of  the  Treasury,  and  of  War, 
being  all  the  Departments  then  organized.  If 
this  provision  otthe  act  of  1795,  bad  embodied 
words  which  would  have  applied  it  to  such 
other  Departments  of  the  Governmentas  might 
thereafter  be  created,  there  would  have  been 
no  necessity  for  the  act  of  1863,  and  there  oevcir 
would  have  been  any  thought  of  it.  The  wt 
of  1795,  comprehending  vacancies  from  tstrjl 
cause — expiration  of  the  term  of  office,  re- 
moval, or  any  other  possible  cause — and  the 
act  of  1863  providing  only  for  such  as  fcepe 
produced  by  death,  resigaation,  absence  from 
the  s_eat  of  Government,  and  sickness,  the  aot 
of  1795,  so  far  as  it  provides  for  vaeanci.QS 
from  expiration  of  official  term  or  removal 
from  office,  is  not  inconsistent  with  the  act  of 
1863,  and  therefore,  to  that  extent,  is  not  re- 
pealed bv  it,  and  governs  the  case  of  the  re- 
moval of  Stanton  and  the  letter  of  the  Presi- 
dent to  General  Thomas  direcljnghim  to  lajce 
charge  ad  interim  of  the  War  Department. 
If  there  was  a  vacancy  it  was  produced  by 
presidential  r^aovalf  and  the  designation  by 
the  President  of  General  Thomas  or  any  other 
person  for  the  temporary  performance  of  its 
duties  was  authorized  b^  the  law  of  1795,  and 
if  there  was  no  vacancy  in  the  office  there  could 
be  and  was  no  appointment  to  or  empl<qr- 
ment  of  Thomas  in  it,  as  Stanton  was  never 
oat  and  he  never  in  aotaally;  and  the  letter 
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by  impeachment,  or  trial,  jud^i 
teoce  in  &  criminal  court.    It  is  the  appoint- 
ment or  employment,  not  the  abortive  efi'oct  to 


do  either,  by  the  President  that  is  the  offense. 

It  is  admitted,  that  if  the  President's  letter 
to  Thomas  had  been  addressed  to  any  officer 
of  either  of  the  Departments,  or  he  bad  filled 
an  office  in  one  of -them,  it  would  not  have  been 
in  conflict  with  the  act  of  1863,  and  would  have 
been  anthorized  by  the  actof  1795.  Asithad 
no  effect  to  put  Stanton  out  or  Thomas  in 
office,  and  no  more  results  were  produced  by  it 
than  if  it  had  never  been  written,  can  statesmen, 
Senators,  and  judges  announce  to  the  nation 
and  the  world  that  tbe  writing  of  this  letter 
is  a  high  crime  and  misdemeanor,  and  sufficient 
ground  for  the  impeachment  of  the  President  of 
the  United  States? 

There  is  another  eonstitutional  principle 
whicb  prevents  the  civil- office- tenure  act  from 
governing  the  case  of  Stanton.  He  was  ap- 
pointed by  President  Lincoln  in  his  first  term, 
and  b^  the  language  of  hia  commission  was  to 
hold  his  office  aoring  the  pleasure  of  the  Pres' 
ident.  All  concede  that  the  law,  constitutional 
or  statutory  at  that  time,  and  down  to  the 
passage  of  the  civil- office -tenure  bill,  author- 
ized the  Pre^dent  to  remove  Stanton  from 
office  whenever  he  willed  to  do  so. 

But  it  is  contended,  that  this  act  changed  the 
tenure  and  conditions  by  wbicb  Stanton  held 
bis  office,  from  an  indefinite  term  and  presi- 
dential will  to -a  certain  terra,  and  tbe  over- 
ruling of  the  presidential  by  the  senatorial 
will,-  that  he  held  his  office  until  the  expiration 
of  one  month  from  the  4th  of  Marcb,  18fi9, 
when  the  four  years  fotwbichMt.  Lincoln  was 
elected  the  second  time  would  end,  and  Mr. 
Stanton's  term  as  Secretary  of  War  would  thus 
continue  until  April  6,  1869,  during  which  pe- 
riod be  could  not  be  removed  by  the  President 
without  the  permission  of  the  Senate.  This  is 
not  the  appointment,  the  ordination  into  the 
office  of  Secretary  of  War  of  Stanton  as  Pres- 
ident Lincoln  made  it,  but  a  new  and  essen- 
tjally  different  one ;  and  who  conferred  it  upon 
him?  Not  the  President,  by  and  with  the  ad' 
vice  and  consent  of  the  Senate,  but  Congress, 
by  the  form  of  a  legislative  act.  It  is  an  indi- 
rect attempt  by  the  legislative  department  of 
the  Government  to  strip  the  executive  depart- 
ment, of  a  material  portion  of  the  power  of 
appointment  to  office,  and  to  invest  one  of  its 
own  branches  with  it,  and  this  against  the 
presidential  veto.  To  give  Mr.  Stanton,  or 
any  officer  in  office,  tbe  benefits  of  the  new 
conditions  and  tenure  organiKed  by  the  civil- 
office-tenure  act,  requires  a  new  appointment 
to  be  made  by  the  President,  with  tie  advice 
and  consent  of  tbe  Senate,  and  not  by  Con- 
gress in  the  form  of  an  act  of  legislation.  To 
confer  on  him  these  cumulative  benefits  woald 


require  a  cumulative  e 
mission,  in  the  form  and  by  the  autbority  pre- 
scribed by  the  Gonatitution. 

But  another  ground  of  the  defense  against 
the  articles  based  on  the  removal  of  Mr.  Stan- 
ton is,  tliat  hia  case  does  not,  and  was  not,  in- 
tended to  come  witbin  the  language  and  oper- 
ation of  the  civil- office -tenure  act. 

From  the  terms,  provisions,  and  history  of 
the  passage  of  that  act  tbrougb  the  two  Houses 
of  Congress,  it  is  plain  that  that  body  adopted 
tbe  general  purpose  of  requiring  the  concur- 
rent action  of  tbe  Senate  to  enable  the  Presi- 
dent to  remove  tbe  officers  designated  in  it ; 
but  intended  so  far  to  modify  that  purpose  as 
to  allow  to  every  President,  as  bis  personal  and 
official  prerogative,  to  make  one  selection  of 
aU  tbe  members  of  his  Cabinet.  No  one  will 
deny  that  this  is  tbe  general  rule  established  by 
the  act ;  and  to  give  it  practical  effect  it  pro- 
vides that  the  term  of  office  of  the  chiefs  of  the 
several  Departments,  shall  end  one  month  af^r 
the  term  of  the  President  by  whom  they  may 
have  been  appointed.  The  obvious  intention 
was  that  no  President  should  be  bound  to  con- 
tinue officers  between  whom  and  himself  such 
important  and  confidential  relations  must  ne- 
cessarily subsist,  who  bad  not  been  chosen  by 
him,  but  that  he  should  have  one  choice  for  each 
office,  and  be  held  to  it  until  tbe  Senate  should 
give  its  consent  that  he  might  make  another. 

This  right  is  accorded  to  him  not  by  express 
language,  but  by  implication  so  clear  as  to  ad- 
mit of  no  doubt ;  and  he  possesses  it  as  the 
portion  of  bis  before  general  power.of  removal, 
of  which  this  act  does  not  attempts  to  deprive 
him — it  does  not  confer,  or  attempt  to  confer  it 
upon  him,  but  leaves  him  in  possession  of  it. 
The  act  is  framed  on  the  concession  of  tbe  then 
existing  power  of  the  President,  to  remove  the 
officers  for  whose  cases  it  provides ;  and  after 
declaring  a  general  rule  for  them,  excepts  from 
its  operation  the  Cabinet  officers,  and  makes 
for  them  a  special  rule,  which  is  to  continue  to 
operate  in  relation  to  each  one  for  one  month 
after  the  expiration  of  the  term  of  the  Presi- 
dent bv  whom  he  was  appointed ;  and  then 
leaves  him  subject  to  the  President's  sole  and 
unqualified  power  of  removal  as  it  existed  be- 
fore tbe  act.  The  President  may  then  permit 
him  to  remain  In  office,  or  may  remove  him  at 
his  pleasure,  whether  the  Senate  is  in  session 
or  not.  Afterremoringbim  the  President  may 
designate  any  person  to  perform  tbe  duties  of 
the  office  ad  interim  for  six  months,  by  which 
time  be  must  make  a  nomination  to  the  Senate 
for  its  advice  and  consent. 

The  general  and  unrestricted  power  to  re- 
move from  office  had  been  exercised,  without 
question,  by  every  President  of  the  United 
States  up  to  the  date  of  the  civil- office -tenure 
actf  including  Tyler,  Fillmore,  and  Johnson, 
Vice  Presidents,  on  whom  the  Constitution  had 
devolved  tbe  office  of  President. 

The  first  section  of  the  civil- office- tenure  act 
embodies  all  of  it  that  bears  upon  the  question. 
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whethar  the 

bended  by  it. 

holds  his  piac 

tion  "of  the 

he  was  appointed  ;"  i 

to  know  nnatismeaut 

of  the  President," 

Section  one,  article 
is  in  these  words: 
"  The  ej 


of  Mr.  Stanton  ia  compre- 
this  law  each  Cabinet  officer 
'  one  month  after  the  eiipira- 
i  of  the  President  by  whom 
;"  it  is,  therefore,  necesaarj 
Bant  by  the  worda,  "the  terra 

},  of  Ibe  Constitution, 


eated  h 


and, together 


irtiesimi 


dent  of  the  United  States  of 
bh  olSce  duriiiathe  term  of  1 
with  the  Vieo  President,  cli 
be  elected  as  follows." 

All  authorities  say  that  "term  ia  the  tirae 
for  which  anything  lasts.''  In  our  Govern- 
ment no  office  lasts  after  the  death  of  the 
termor,  or  passes  to  heirs,  devisees,  or  execu- 
tors, but  reverts  immediately  to  the  State. 
The  tenure  of  some  offices  is  for  life,  others 
for  a  definite  number  of  years,  and  some  dar- 
ing the  pleasure  of  the  appointing  power;  but 
the  term  of  ail  ends  also  inexorably  upon  the 
death  of  the  incumbent.  The  terra  of  the  many 
marshals  and  other  officers,  who  are  appointed 
for  four  years  could,  with  as  much  reason  and 
truth,  be  said  to.  continue  to  the  end  of  that 
time,  though  the  incumbents  died  before  its 
lapse,  as  it  can  be  said  that  the  term  of  a 
President,  who  died  early  in  the  four  years  for 
which  he  was  elected,  runs  on  until  the  expi- 
ration of  the  four  years.  When  a  man  in  office 
dies  that  closes  hts  term ;  and  so  soon  aa 
another  is  appointed  to  it  his  term  commences. 

Mr.  Lincoln  was  elected  President  and  Mr. 
Hamlin  Vice  President  for  a  common  term  of 
four  years,  commencing  on  the  4th  of  March, 
1S61,  and  as  both  survived  it  the  term  of  each 
ended  by  lapse  of  time,  March  3,  1865.  The 
second  term  of  Mr.  Lincoln  for  four  years,  and 
Mr.  Johnson's  term  for  the  same  time,  began 
the  4th  of  Match,  1865,  and  both  ended  Arril 
following;  Mr,  Lincoln's  by  his  death,  and  Mr. 
Johnson's  by  the  office  of  President  being 
devolved  on  him,  and  he  thereby  ceasing  to  be 
Vice  President  ander  this  provision  of  the 
Ctinstitntion : 

"In  08.38  of  the  removal  of  the  President  from 
of  his  death,  reeignati 


fe  the  p 


and  dBl 


of  tl 


some  shall  devolve  on  the  Vise  Preside nt." 

Mr.  Jotjnson  become  President  by  having 
been  elected  Vice  President,  and  by  the  oper- 
ation of  the  Constitution,  upon  the  death  of 
the  President,  Mr.  Lincoln.  He  is  as  much 
the  President  as  if  he  had  been  elected  to  tliat 
office  instead  of  to  the  Vice  Presidency.  His 
presidential  term  commenced  when  ne  was 
inaugurated  into  the  office,  and  is  to  continue 
to  last  for  the  residue  of  the  term  for  which 
Mr.  Lincoln  was  elected  President  and  he  Vice 
President.  His  presidential  terra,  though  not 
60  long,  is  as  definite  as  Mr.  Lincoln's  was; 
both  by  the  Constitution  were  to  continue  until 
the  4th  of  March,  1869,  and  both,  by  the  sarae 
law,  were  subject  to  be  determined  before  that 
time  by  their  "removal  from  office,  deaUi,  res- 


ignation, or  inability  to  discharge  the  powers 
and  duties  of  the  office."  The  Presidency, 
while  Mr.  Johnson  has  been  filling  it  and  per- 
forming its  duties  under  the  Constitution,  is  aa 
much  his  ofSce  as  it  was  Mr.  Lincoln's  when 
he  held  the  same  relation  to  it :  and  the  pi'op- 
oaition  that  this  time  of  Mr.  Johnson  in  the 
office  is  not  his  term  but  a  continuation  of 
Mr.  Lincoln's  term,  is  not  sustained  by  the 
Constitution,  fact,  or  reason. 

But  if  it  were  a  continuation  of  Mr.  Lin- 
coln's term,  it  would  be  of  his  second,  not  his 
first  term,  which  the  Constitution  inexorably 
closed  on  the  3d  March,  1865 ;  and  he  having 
been  reelected  his  second  term  commenced 
the  next  day.  If  Mr.  Johnson  be  serving  out 
Mr.  Lincoln's  term,  it  is  not  his  Jirsl  one,  for 
that  is  "  with  the  years  before  the  flood,"  but 
his  second  term ;  and  Mr.  Johnson  would  be 
invested  with  every  right  and  power  in  it  to 
which  Mr.  Lincoln  would  be  entitled ;  and 
among  them  would  be  the  power  and  the  right 
to  remove  Mr.  Stanton  from  the  office  of  Sec- 
ttAaxj  of  War.  This  act  provides,  that  the 
chief  officer  of  the  aeven  principal  Depart- 
mente  of  the  Government,  shall  respectively 
hold  their  offices  according  to  the  tenure  es- 
tablished by  it,  for  and  daring  {he  term  of  the 
President  by  whom  they  may  have  been  ap- 
pointed. This  is  a  permanent  and  uniform  law, 
and  the  measure  established  by  it  being  the 
term  of  the  President  by  whom  the  officer  was 
appointed,  and  one  month  thereafter,  and  . 
Mr.  Stanton  having  been  appointed  Secretary 
of  War  by  Mr,  Lincoln  during  his  first  term 
in  January,  1862,  and  that  term  having  expired 
with  the  3d  of  March,  1865,  if  Mr.  Lincoln 
had  lived  until  the  passage  of  this  act,  under 
it  he  would  have  had  the  power  to  remove  Mr. 
Stanton,  and  any  other  of  his  Cabinet  officers 
whom  he  had  not  appoioted  in  his  second  term, 
and  this  right  passed  to  President  Johnson- 
There  are  several  purposes  apparent  on  the 
face  of  the  civil-office-tenure  bilf!  1.  That  all 
officers  appointed  by  and  with  the  advice  and 
consent  of  the  Senate  should  hold  their  places 
untilitshould approve theirremoval.  2.  That 
iha  Cabinet  officers  of  the  President  should  be 
so  far  excepljonat  to  this  rule,  that  all  Presi- 
dents should  have  the  privilege  and  the  power 
to  make  one  selection  for  each  of  those  offices. 
3.  That,  bavins  made  a  choice,  he  shall  be 
held  to  it  until  the  Senate  shall  have  given 
him  its  consent  to  make  another  choice.  This 
arrangement  in  relation  to  the  President  and 
his  Cabinet  was,  doubtless,  made  upon  some 
reasons;  and  all  concede  thatitapplies  to  every 
President  chosen  by  the  Electoral  College ;  and 
what  reasons  are  there  that  make  it  neceaaar^ 
and  proper  for  the  administration  of  a  Presi- 
dent so  elected  that  do  not  apply  with  equal 
force  to  one  upon  whom  the  Constitution  has 
devolved  the  office  on  the  death  of  a  President 
with  whom  he  was  elected  to  the  Vice  Presi- 
dency? The  plain  letter  andineaning  of  the 
ConsdtutioQ  and  this  ae 
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ihis  right  to  President  JoltnsOli,  and  it  cannot 
be  wrested  from  him  without  doing  violence  to 
both  Constitution  and  Ian.     If  he  bad  given  in 


Eissed  the  luw,  bj  removing  one  of  his  Secre- 
iries  who  ia  oupoaed  to  tbat  part;,  and  bad. 
Dominated  t«  the  place  one  of  their  faithful  and 
trusted  men,  would  bis  right  to  make  the  re- 
moval have  been  questioned? 

After  the  best  inquiry  of  wbieh  I  am  capa- 
ble, I  think  these  positions  to  be  true  be;ond 
Reasonable  doubt: 

1.  That  the  President,  by  the  well-aettled 
principle  of  the  Constitution,  posaesaes,  as  one 
of  his  executive  powers,  the  sole  and  exclusive 
power  of  removing  all  officers,  as  well  when  the 

2.  That  the  provision  of  the  civil-oSce-tenure 
fict,  which  requires  the  President  to  report  to 
the  Senate  his  removal  of  certain  offiuers,  and 
its  advice  and  concurrence  to  make  the  re* 
moval  complete  and  effective,  is  in  derogation 
of  that  constitutional  power  of  the  President, 
kad  is,  therefore,  unconstitutional  and  void. 

3.  That  the  case  of  the  removal  of  Stanton 
does  not  come  within  the  provision,  spirit,  and 
meaning  of  the  civil' ofSce- tenure  act. 

4.  That  President  Johnson  had  the  power 
and  the  right  to  remove  Stanton  aa  Secretary 
of  War;  and  having  removed  him,  and  thereby 
Caused  a  vacancy,  he  bad  the  power,  under  the 
act  of  1795,  and  it  was  his  duty  to  supply  that 
vacancy  temporarily  ;  and  his  designation  of 
General  Thomaa  to  take  charge  of  the  office 
ad  interim  was  a  proper  exercise  of  power. 
Consequently  neither  the  removal  of  Stanton, 
nor  the  ad  interim  appointment  of  Thomas  bj 
President  Johnson,  wasan  impeachable  offense, 
but  a  legitimate  exercise  of  power. 

There  is  then  left  for  my  examination,  only 
those  articles  of  impeachment  which  embrace 
Ibe  matter  of  the  conspiracies  with  General 
Thomas  charged  against  the  President.  There 
is  but  one  law  of  Congress  against  conspira- 
Giea,  which  was  passed  m  1S61,  and  is  in  these 
words: 

"  That  if  two  or  more  pBrson*  Within  any  State  or 
Tenitorr  of  the  United  States  eball  oonspire  to- 
,  (Other  to  ovarthrow  or  to  pot  down  or  to  destroy  by 
force  the  aovernment  of  the  CuitBd  States,  oi  to  fevf 
*ar  against  the  Unifsa  SlatsB,  or  to  opposo  bv  force 
the  anthaiity  of  the  SovenimeD t  of  the  United  States, 
or  by  foroe  to  preveDtihinder.  or  delay  the  exeoo- 
tion  of  any  law  of  the  United  States,  or  by  force  to 
seize,  take,  or  possess  nny  property  of  the  United 
Btatea  acBinst  the  will  or  eontrary  to  the  aHthotity 
of  the  Uailed  States,  or  by  foroe  or  intimidation  ~- 

throats  to  pcBvont  any  person  fromr ■' ■■-' 

but  any  omoa  or  tnut  or  place  of 


onddenoe  un< 


1  offend' 


united  States  hatii»  jarUdietion  thereof,  or  dist 


Vt  aniinm«  ooort  of  any  Territory  of  the  Unitei 

Ht«les having lurifdibt' —  " '  -'—"  ' ■-'■-' 

aflnanotleBathan 


Iwal 


idibtion  thereof  shall  be  punished 


ih  flng  and  imprisonmi 


This  was  a  war  measure  passed  at  the  be- 
ginning of  the  rebellion,  and  was  direeled 
against  rebels  and  traitors,  and  their  abettors 
at  that  time  and  in  the  future.  It  was  never 
intended,  and  is  a  perversion  of  that  law  to  at- 
tempt to  apply  it  to  the  case  of  a  removal  by 
the  President  of  an  officer  of  the  Government, 
and  his  direction  to  the  person  whom  he  had 
designated  to  supply  temporarily  the  vacancy  to 
take  possession  of  the  office,  and  his  applica- 
"" ■     to  the  person  i  .     •  -  ■  ■ 

appertaining 


the  books,  property. 

All  the  offenses   i 
quire,  as  an  essential 


;ted  by  that  law  re- 
stituent  of  them,  that 
the  persons  committing  them  shall  conapire 
together  to  do  the  several  acta  which  are  made 
criminal  with  force  or  intimidation  or  threats ; 
and  in  the  absence  of  that  purpose  there  is  no 
crime.  The  charges  against  the  President  are, 
in  the  fourth  article,  that  he  did  unlawfully  con- 
spire with  one  Lorenzo  Thomas,  and  with  other 
persons  to  the  House  of  Bepresentativea  un- 
known, with  intent,  by  intimidation  and  threata, 
unlawfully  to  hinder  and  prevent  Edwin  M. 
Stanton,  Secretary  of  War,  from  holding  said 
office;  in  the  fifth  article,  that  he  did  unlaW' 
fully  conspire  with  one  Lorentio  Thomas,  and 
with  other  persons  to  the  House  of  Represent: 
atives  unknown,  to  prevent  and  hinder  the 
execution  of  an  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices;"  in  the  sixth 
article,  that  be  did  unlawfully  conspire  with  one 
Lorenzo  Thomas  by  force  to  seize,  take,  and 


cle,  that  he  did  unlawfully  conspire  with  one 
Lorenzo  Thomas  with  intent  unlawfully  to  seize, 
take,  and  possess  the  property  of  the  United 
States  in  the  Department  of  War. 

As  to  the  fiftn  and  seventh  articles,  they 
charge  no  intent  or  purpose  on  the  part  of  the 
President  of  doin^  the  things  therein  specified 
with  force,  intimidation,  or  threats;  which 
being  of  the  essence  of  said  offenses  and  omit- 
ted, no  offenses  ate  charged;  and  as  to  those 
articles,  and  also  the  fourth  and  sixth,  there  is 
no  evidence  that  the  President  entered  into 
any  conspiracy  with  General  Thomas,  or  any 
persons,  to  do  the  things  set  forth  in  said 
articles ;  Or  that  be  intended,  advised,  or  sanc- 
tioned the  use  of  any  force,  intimidation,  or 
threats  in  doingthem.  The  whole  case  against 
the  President  in  connection  with  the  mattera 
charged  in  those  four  articles  is,  that  he  wrote 
a  letter  of  the  usual  tenor  to  Mr.  Stanton,  re- 
moving him  from  the  office  of  Secretary  of 
War,  and  a  letter  to  General  Thomas,  notify- 
ing him  of  hia  designation  to  supply  the  vacancy 
temporarily,  and  directing  him  to  take  charge 
of  the  office  and  enter  upon  its  duties;  all  of 
trhich,  by  the  Constitution  and  laws,  be  had 
the  power  and  the  right  to  do.  There  is  no 
evidence  that  he  intended,  advised,  or  aanc- 
tioned  the  use  of  any  force,  intimidation,  or 
threats  in  connection  with  these  transactions. 
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There  ia  nothing  in  the  case  to  auataiii  the 
fourth,  fifth,  sixth,  and  seventli  artieles,  and 
with  the  others  tbey  all  fall  together. 

Upon  the  grounda  I  have  stated  I  reach  the 
conclusion,  that  the  defense  of  the  Preaident 
ia  full  and  complete;  but  there  are  other  grave 
and  weighty  reasons  why  this  court  should  not 
proceed  to  hJa  conviction,  that  X  will  now  pro- 
ceed to  consider. 

The  Senate  is  sitting  as  a  court  of  impeach- 
ment, to  try  articles  preferred  by  the  Honse  of 
Bejjresentatives  aeainst  the  President  of  the 
United  States.  t)ach  member  haa  taken  a 
epecial  oath  prescribed  by  the  Constitution, 
and  in  these  words : 

"  I  aolemsl}'  eweur  that  in  all  thinss  appertaining 
to  the  trial  oltha  impeflchmenlofAddreii  Johnson, 
PreeidenC  of  the  United  StntEa.  now  pending,  I  will 
do  impartial  justiee  aeoordina  to  the  Constitution 
and  the  law :  so  h«lp  me  God." 

None  of  his  acta  can  be  considered  but 
those  which  are  set  forth  against  him  in  the 
articles  as  offenses,  and  he  can  be  convicted 
only  upon  sach  as  are  defined  and  declared  by 
the  laws  of  the  United  States  to  be  high 
crimes  or  misdemeanors,  and  which  are  in 
their  nature  and  essence  offenses  of  that  char- 
acter. This  court  is  bound  to  try  these  arti- 
cles of  impeachment  by  the  same  lawa  and 
rules  of  evidence,  substantially,  which  would 
govern  an  ordinary  criminal  court  on  the  trial 
of  indictments  against  Andrew  Johnson  for 
the  same  offenses — except  in  the  matter  of 
judgment  against  faim,  which  here  would  be 
more  grievous. 

I  will  quote  from  Blackstone's  Commenta- 
ries a  fundamental  priqciplc,  which  is  found 
in  all  works  on  criminal  law,  is  recognised  in 
every  criminal  court  in  America,  and  which 
should  guide  and  control  this  court  in  the  pend- 
ing trial: 

«Hme,so,on  the  other  hand,  an  unwarrau table  act 
WiCbout  u  vicion!  will  is  no  crimo  at  all.  So  that 
(n  ...,n«i(„(.  n  ^rim.  »=i(inat  humoD  laws  there  must 


will." 


the  unlawful  act  there 

tent  or  purpose,  which 

of  the  act,  is  the 

a  person  doing  the 

''   absence,  might 


i  This  principle,  that  tc 
must  attach  a  criminal  ii 
prompted  the  com 
guiding  light  of  all 

act  charged  to  be  a  ,  ,      ^ 

be  gulltyi)  but  it  would  be  without  criminality. 
The  law  generally  infers  the  criminal  intent 
from  the  unlawful  act,  but  it  always  permits 
the  accused  parly  to  show  by  proof  the  absence 
of  the  criminal  intent,  which  is  generally  an 
easier  task  in  relation  to  ofienaea  merely  mala 
prohibita,  than  in  those  which  are  also  mala 
se.  All  the  oflenses  chaiged  against  the  Pres- 
ident are  merely  and  strictly  mala  prohibita. 
If  the  civil  oEhce  tenure  bill  on  ita  face  is  so 
ambiguous  and  uncertain  as  not  to  inform  an 
officer  of  GoTertiraent  pos^eased  of  a  good 
common  understanding,  with  reasonable  cer- 
tainty, whether  or  not  it  did  comprehend  the 
case  of  Mr  Stanton,  and  torbid  his  removal 
from  office  by  the  President,  that  act  being 


trial  on  indictment  in  an  ordinary  criminal 
court  for  the  violation  of  that  act,  in  the  re- 
moval of  Mr.  Stanton,  the  court  on  motion 
would  instruct  the  jury  to  acquit. 

If  the  question  whether  that  act  does  not 
trench  on  a  great  constitutional  power  of  the 
Preaident,  and  is  not  therefore  void,  be  one  of 
doubt  and  difficulty,  and  President  JohnaoD 
desired  to  have  that  question  solved  correctly; 
and  to  tial  end  coiisulled  the  Attorney  Gen- 
eral and  all  the  other  members  of  his  Cabinet, 
and  their  opinion  was  unanimous  that  it  was 
unconstitutional  •,  and  he  was  counseled  by 
them  all,  including  Mr.  Stanton,  to  veto  the 
act  upon  that  eround,  and  one  of  his  purposes 
in  removing  Mr.  Stanton  was  to  make  a  case 
for  the  Supreme  Court,  in  which  its  constitu- 
tionality ahould  be  decided,  universal  reason 
and  justice  would  pronounce,  that  in  writing 
his  letter  to  Mr,  Stanton  dismissing  him  from 
office,  the  President  had  no  criminal  intent, 
and  did  not  commit  an  impeachable  offense. 

The  evidence  on  this  point  which  the  nrose- 
cuiion  presented,  and  which  was  admitted  with- 
out objection,  would  probablybeaufficientwith 
most  minds  to  exculpate  the  Preaident  from  all 
criminal  intent;  but  the  most  satisfactory  proof 
that  could  have  been  made  upon  it,  and  which 
waa  clearly  competent,  waa  the  evidence  of  the 
members  of  the  Cabinet,  which  a  majority  of 
this  court  ruled  it  wonid  not  hear.  A  criminal, 
court  would  not  have  excluded  thia  evidence, 
or,  if  having  done  so  inadvertently,  on  cou- 
vicdon  by  the  jury,  it  would  of  its  own  motion 
award  a  new  trial.  In  the  face  of  so  grave  au 
error  committed  by  this  court,  and  affecting  so 
materially,  the  defense  of  the  respondent,  it 
would  be  a  great  wrongto  him  and  the  country 
to  proceed  to  his  conviction. 

The  powers  of  our  Government  are  care- 
fully and  wisely  divided  out  among  the  three 
departments,  and  the  lines  of  separation  are  in 
some  cases  so  indistinct  that  it  is  difficult  to 
avoid  overstepping  them.  A  just  and  patriotic 
President  would  not  willj'utly  infringe  the  con- 
atitutional  powers  and  rigbta  of  Congreas  ;  nor 
would  that  body,  if  composed  of  such  men, 
make  any  intentional  aggression  upon  those 
confided  to  the  President.  1  have  observed  no 
such  disposition  on  the  part  of  the  present  ex- 
ecutive head;  and  the  quest ioit  between  him 
and  Congress  growing  out  of  the  civil-office- 
tenure  bill,  he  desired  to  have  submitted  to  and 
decided  by  the  Supreme  Court,  as  has  been 
satiaiactorily  proved  in  this  case.  He  took 
legal  advice,  and  was  informed  that  under  ex- 
isting laws  he  could  not  have  any  proceeding 
instituted  to  determine  it,  which  could  be  taken 
to  the  Supreme  Court  and  be  tried  by  it  until 
about  the  time  or  after  the  expiration  of  his 
presidential  term.  He  had  no  remedy  by  which 
he  could  teat  the  question  in  a  reasonable  lime. 

Congreas  and  the Presidentboth should  have 
desired  and  have  sought  the  settlement  of 
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ftiB,  and  oil  other  queelioiiB  of  coiitioverted 
power  between  them,  by  the  judgmeDt  of  that 
ttibmial  which  the  Constitution  had  designed 
for  ihat  purpose.  In  a,  fevi  hours  of  any  daj, 
Congress  Qould  have  framed  and  passed  a  lav 
■which  would  have  enabled  tte  Supreme  Court 
summarily  to  have  got  possession  of  and  to 
decide  promptly  this,  and  all  other  questions 
between  it  and  the  President ;  and  such  settle' 
ment  of  the  disputed  boundaries  of  their  re- 
spective powers,  would  have  beeu  accepted  by 
the  people  generally,  and  as  to  those  qaes- 
tions  would  have  given  repose  to  the  country. 
But  instead  of  such  wxse  and  peaceful  legiaU' 
tion,  Congress  was  exhausting  all  its  ingenuity 
and  all  its  resources  to  make  its  aggressions 
upon  the  Executive  Departments  successful 
and  complete  ;  and  so  to  organize,  fetter,  and 
intimidate  the  Supreme  Court,  as  to  prevent 
it  from  interfering  to  perform  its  great  office 
of  settling  such  questions  by  the  Constitution, 

IJut  Mr.  Stanton  sued  out  a  crimiaal  warrant 
against  General. Thomas  to  protect  himself 
against  intcBsion  into  the  War  Office;  and  when 
the  President  heard  of  this  proceeding  he  ex- 
pressed his  gratification,  knowing  that  the 
question  of  the  validity  of  his  removal  of  Mr. 
Stanton  would  come  up  on  the  hearing  of  a 
writ  of  habeas  corpus  that  might  be  sued  out 
by  General  Thomas.  The  latter  executed  bond 
with  surety  to  appear  before  Judge  Cartter  to 
r  the  complaint  of  Stanton,  and 


court.  !t  was  the  plain  duty  of  Judge  Cartter 
to  have  ordered  General  Thomas  into  the  cus- 
tody of  the  marshal,  or  to  prison;  but  he  did 
neither,  because  either  would  have  been  a  re- 
straint of  his  liberty  and  have  made  a  ground 
for  suing  out  a  writ  of  habeM  coTpui  for  a 
judicial  inquiry  into  the  cause  of  his  deten- 
tion. The  case,  immediately  after  hearing  by 
the  judge  before  whom  the  writ  might  be  re- 
turned, could  be  taken  to  the  Supreme  Court, 
heard  at  once,  and  the  questions  of  right  be- 
tween Stanton  and  Thomas  to  the  War  Office 
and  the  constitutionality  of  the  civil-office- 
tenure  bill,  would  be  before  the  court  for  its 
decision. 
I  This  was  the  purpose  of  Thomas,  and  by  this 
time  it  had  become  apparent ;  and  the  impar- 
Ual  and  patriotic  jadge  determined  to  defeat 
it  by  the  disregard  of  his  own  official  duty ; 
and  he  refused  to  order  Thomas  into  custody, 
and  consequently  there  ceased  to  be  any  ground 
for  Thomas  to  sue  out  a  writ  of  habeas  corpus. 
Here  a  corrupt  judge  revealed  himself,  and 
afforded  to  the  House  of  Eepresentatives  an 
opporlunity  to  impeach  him  for  corruption  in 
office,  palpable  and  flagitious.  But  it  was 
their  bull  that  had  gored  the  ox. 

The  purpose  and  desire  of  the  President,  to 
have  the  question  of  the  constitutionality  of  the 
civil-rights  hill  decided  by  the  Supreme  Court 
IB  manifest;  that  it,  and  all  other  questions  be- 


tween them  have  not  been  submitted  to  tliat 
test  is  due  to  the  default  of  Congress. 

But  the  exclusion  of  important  evidence  by 
this  court  involves  another  and  very  grave 
error.  The  Constitution  says  of  impeachment, 
"  No  person  shall  be  convicted  withoutthe  con- 
currence of  two  thirds  of  the  members  present." 
Convicted  does  not  mean  aiinply  condemned, 
ibr  a  man  may  be  condemned  of  a  crime  with- 
out or  against  evidence;  bat  convicted  means 
proved anddeiennintdtoheguHty.  Theremay 
be  condemnaiioti,  but  cannot  be  conviction  with- 
out jjroo/.  One  of  the  necessary  elements  of 
conviction  is  evidence,  and  it  might  be  impos- 
sible on  all  the  evidence  of  the  defense  in  a 
case,  and  yet  practicable  and  easy  upon  the 
residue  after  excluding  a  material  part  of  it. 
The  exclusion  of  material  evidence  is  ajiort  of 
conBiction,aaAai&yb^iubsiantiaU!/  aadpracli- 
eally  the  conviction. 

Bot  conviction  is  a  totality,  can  exist  only 
in  solido,  and  in  all  its  parts  and  processes, 
and  as  a  whole,  it  requires  two  thirds  of  the 
Senators  present.  To  demand  two  thirds  to 
convict,  and  to  permit  a  majority  to  exclude 
all  or  a  material  part  of  the  evidence  which 
might  produce  conviction,  would  not  only  be 
a  hollow  mockery,  but  an  absurdity  and  con- 
tradiction. The  constitutional  rule,  which  re- 
quires two  thirds  to  convict,  by  necessary  im- 
plication, makes  Che  same  number  necessary  to 
rule  out  the  defendant's  evidence,  in  whole  or 
part,  and  so  produce  conviction.  If  this  court, 
by  a  majority  of  its  members,  had  excluded 
the  whole  of  the  defendant's  evidence,  it  would 
have  shocked  the  country,  and  there  would 
have  been  a  general  exclamation,  that  a  rule 
of  practice  which  would  enable  a  bare  major- 
ity indirectly  to  effect  what  a  great  constitu- 
tional principle  required  two  thirds  to  do,  to 
convict  in  all  cases  of  impeachment,  was  both 
mischievous  and  unsound.  This  court  should 
correct  this  erroneous  ruling  of  a[i  important 
constitutional  principle  by  its  judgment  infavor 
of  the  President. 

There  are  still-  other  cogent  considerations 
against  the  impeachment  of  the  President,  one 
of  the  most  weighty  of  which  I  made  at  the 
opening  of  the  trial,  and  will  here  restate. 
This  court  is  not  constituted  according  to  the 
requirements  of  the  Constitution,  and,  there- 
fore, is  incompetent  to  try  the  case  before  it. 

The  Constitution  provides  that — 


State,  without  its  ooosent.  shall  be  deprivod  of  ils 
Xbe  Seaateabail  have  the  eaJeponei  tu  tj;  alliiB- 

Every  State  has  an  equal  right  to  have  two 
members  of  the  Sena  e  and  o  hoose  them 
by  her  Legislature,  and  o  o  ^a-n  ze  1  er  gov- 
ernment and  elect  tha  Leg  s  a  u  e  by  her  own 
people,  with  whom  es  s  he  po  a  power, 
without  any  dictation  or    n  erference  by  Cod- 
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gress.  When  a  State  has  chosen  her  Senators, 
and  they  apply  at  the  bar  of  the  Senate  for 
admission  as  members,  it  is  the  right  of  the 
St*e  ftud  of  her  Senators- elect,  if  they  have 
the  qualifications  required  by  the  Constitution, 
to  be  admitted,  and  tbis  body  cannot,  without 
violating  it,  keep  them  out.  Tbe  Senate  has 
the  right  to  reject  an  applicant  who  does  not 
present  himself  with  gualiticationa,  election, 
and  return  in  conformity  to  the  Constitution, 
but  every  one  who  cornea  so  arrayed  is  entitled 

In  time  of  peace,  when  there  is  no  rebellion 
"     '  *       '  !  a  State  against  the  United 


Congress  have 
light  or  power  to  deny  to  such  or  any  State 
represeataUon  in  them ;  and  its  exercise  is 
destructive  of  tbe  Constitution,  and  overthrows 
the  Governmentwhieh  it  created.  Such  a  power 
would  ut  all  times  enable  a  faction,  that  hap- 
pened to  hold  a  majority  in  the  two  Houses  to 
mutilate  them  at  will,  and  control  the  whole 
Government  by  excluding  the  Senators  and 
Represenlatives  from  as  many  States  as  might 
be  needful  for  their  pmyoaes.  All  this  has 
been  inaugurated  and  is  in  course  of  successful 
enactment  by  the  dominant  party. 

When  the  rebellion  was  crushed  out  and 
those  engaged  in  it  made  their  submission,  the 
Constitution,  by  its  own  force,  reinstated  the 
States  involved  in  it  de  jure  to  their  previous 
position  in  the  Union,  with  all  the  rights  and 
duties  of  the  other  States.  They  conformed 
their  constitutions  and  governments,  so  far  as 
they  bad  been  estranged  by  secession  and 
rebellion,  to  the  Constitution  and  Government 
of  the  United  States,  and  elected  their  Senators 
and  Uepresentativea. 

Congress  by  many  ofits  laws,  the  Executive 
by  multitudinous  appointments  and  other  acts, 
and  the  Supreme  Court  by  hearing  all  cases 
coming  up  from  them  and  allotting  its  mem^ 
bers  to  hold  circuit  courts  in  them,  recognized 
them  as  States ;  but  stitl  the  Senate  and  House 

Sersisted  in  keeping  out  their  Senators  and 
Representatives.  At  length  Tennessee  ex- 
tended the  right  of  suffrage  to  her  negro  popu- 
lation, and  disfranchised  a  large  portion  of  her 
white  men  that  had  been  implicated  in  the 
rebcllioq,  and  forthwith  the  majority  in  the 
two  Houses  admitted  her  Senators  and  Repre- 
sentatives ;  bat  the  other  southern  States  con- 
tinued to  be  contumacious  on  the  vital,  radical 
party  question  of  negro  suffrage,  and  therefore 
were  continued  to  be  denied  their  great  con- 
stitutional right  of  representation  in  the  two 
Houses  of  Congress.  It  was  thus  demonstrated, 
that  the  cause  of  denying  to  thesoutheru  States 
representation  in  Congress,  in  violation  of  the 
Constitution,  was  their  not  having  conferred 
tbe  right  to  vote  on  their  negro  population, 
and  that  they  were  to  continue  unrepresented 
until  they  surrendered  that  point,  or  until 
means  could  be  devised  to  fasten  it  upon 
them.     A  Senate  from  which  almost  one  third 


of  its  members  is  ezcladed,  and  who,  If  pres- 
ent, would  probably  differ  from  the  majority 
of  those  here  in  their  judgment  of  this  import- 
ant case,  cannot  form  a  constitutional  court 
of  impeachment  for  its  trial. 

The  impeachment  of  the  President  of  the 
United  States  is  the  arraignment  of  the  execu- 
tive department  of  the  Government  by  one 
branch  of  the  legislative  department  and  its 
trial  by  the  other.  The  incongruity  of  such  a 
responsibility  and  consequent  danger  of  the 
ultimate  subordination  of  the  executive  to  the 
legislative  department  excited  the  gravest  ap- 
prehensions of  that  wisest  political  sage,  Mr. 
Madison,  when  the  Constitution  was  being 
framed.  Short  of  the  sword,  it  is  the  extreme 
remedy,  and  was  intended  for  the  worst  politi- 
cal disorders  of  the  executive  department. 
Nothing  but  treason,  official  bribery,  or  otbet 
high  crimes  and  misdemeanors,  made  so  bj 
law,  and  also  ia  their  nature  of  deep  moral 
turpitude,  which  are  dangerous  to  the  safe^ 
of  the  State,  and  which  palpably  disqaality 
and  make  unfit  an  incuml>ent  to  remain  in 
the  office  of  President,  can  justify  its  applica- 
tion to  him.  Cases  that  do  not  come  up  to 
this  measure  of  delinquency,  those  who  made 
the  Constitution  intended  should  be  remedied 
in  the  frequency  of  our  elections  by  the  people 
at  the  ballot-box,  and  the  public  repose  and 
welfare  require  that  they  should  be  referred  to 
tliat  most  appropriate  tribunal. 

Impeachment  was  not  intended  to  be  used 
as  an  engine  togratify  private  malice,  to  avenge 
disappointed  expectations,  to  forward  schemes 
of  personal  ambition,  to  strengthen  the  meas- 
ures or  continue  the  power  of  a  party,  to  pun- 
ish partisan  infidelity,  to  repress  and  crush  its 
dissensions,  to  build  up  or  put  down  opposing 
factions.  By  our  system  all  that  sort  of  work 
is  to  be  done  in  popular  canvasses ;  and  to 
bring  the  great  and  extraordinary  remedy  of 
impeachment  to  do  any  of  it,  is  the  vile  pros- 
titution of  what  was  intended  tf)  be  a  rare  and 
august  remedy  for  great  evils  of  state. 

The  impeachment  of  a  President  of  the 
United  States,  for  a  difference  of  political  policy 
between  him  and  Congress,  ia  a  monstrous 
perversion  of  power.  Is  the  present  prosecu- 
tion anything  but  that?  President  Johnson 
and  Congress  agreed  in  tbeitpolicy  and  meas- 
ures to  put  down  the  rebellion,  and  they  were 
signally  successful ;  and  after  it  was  crushed 
out  t^ese  departmeii,ts  of  the  Government  did 
many  formal  and  important  official  acts  relating 
to  each  and  all  of  Ihem  engaged  in  the  rebel- 
lion as  States  in  the  Union,  and  as  having  the 
same  relations  as  the  other  States  with  tbe 
Government  of  the  United  States. 

Those  States  complied  with  conditions  in- 
sisted upon  both  by  the  President  and  Con- 
gress, and  by  their  constitutions  and  laws  they 
respectively  abolished  slavery,  renounced  the 
principle  of  secession,  repudiated  their  debts 
created  by  their  rebellion,  and  ratified  the  thir- 
teen thamendmentof  the  CoDSlitutioa,  by  wbieh 
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^verj  waa  aboliahed  throughout  the  United 
Statea.  For  the  masses  of  the  people  of  tho^ 
States,  the  FFeaident  thought  all  this  was  sub- 
mission and  espiation  enough,  and  refused  to 
iuBiBt  that  the;  should,  in  addition,  confer  on 
theit  lal«  staves,  who  in  two  States  exceeded 
the  whites,  and  in  all  of  them  were  a  Urge  por- 
tion of  the  aggregate  population,  the  riebt  of 

constitutional  measures  to  force  negro  suffrage 
upon  those  States.  This  is  the  real  head  and 
fioni  of  the  President's  ofiending:  he  would 
not  cooperate  with  the  Radicals  in  Uidr  scheme 
to  get  possession  of  and  control  the  govern- 
ments and  all  the  political  power  of  the  south- 
era  States  b;  the  agency  of  voting  negtoes 
against  the  will  of  the  white  people,  and  to  all 
their  unconstitutional  measures  to  effect  it  he 
opposed  the  power  with  which  the  CoastitutioQ 
bad  invested  him. 

A  subordinate  ground  of  their  ire  against 
the  President  was,  that  to  many  of  the  people 
of  ^e  southern  States  who  were  engaged  in 
the  rebellion,  he  extended  the  maguanimitj 
and  clemency  of  the  people  of  the  United 
Stal«E  in  the  exercise  of  tbe  pardoning  power, 
&6  noblest  of  all  the  great  powers  with  which 
they  have  intrusted  him.  But  there  were  no 
rebels,  however  yile,  that  were  willing  to  be- 
eoae  tbe  liegemen  of  tbe  Radical  party,  whose 
pardon  they  did  not  &vor ;  and  they  have 
trenched  further  upon  the  powers  of  tbe  Pres- 
ident by  assuming  that  of  pardon,  in  bills  in- 
troduced in  both  Houses  to  remove  tho  dis- 
nbilities  of  a  great  number  of  rebels,  since 
become  Radioals.  But  it  is  time  all  were 
pardoned  1 

Among  the  many  Btraaee  positions  assumed 
by  the  prosecution  are ;  1.  The  President  has 
no  right  to  inquire  into  and  act  upon  his  con- 
clusion that  tbe  civil- office- tenure  act,  or  any 
Other  aot  of  Congress,  is  unconstitutional.  2. 
That  it  was  his  duty  to  execute  that  act  with- 
out any  question  of  its  constitutionality.  3. 
That  this  court  of  impeachment  has  no  ri^bt 
or  power  to  inqnire  into  tbe  constitutionality 
of  that  act. 

The  latter  position  ia  so  palpably  and  flagi- 
tiously UBBOHud  as  to  deserve  no  other  answer 
than  a  simple  denial.  Tbe  others  are  entitled 
to  some  consideration,  though  the;  are  nega- 
'tived  by  the  Constitution  itself,  to  prove  which 
I  will  quote  from  it: 

"This  ConstitutioB  aBd  the  lawa  of  the  Uuitad 
States  whioh  shall  bs  made  in  purnaatt  Aereaf"  ' 
•  •  •  "Eballbe  theeupremelaw  of  theland; 
and  the  iudgea  in  evarr  State  shall  be  bound  thereby, 
bny^ingin  thecoastitutionsorlawsof  an;  Btatcto 
the  cantrarr  uotwithstaDdiug." 

"The  Senators  and  Bepreaentativea  before  men- 
tiaced.  and  the  membeiB  of  the  severnl  State  Legis- 
latures. End  hU  eieoHtJve  and  indioial  offiaers,  both 
of  Che  United  Statea  and  of  the  several  States,  shall 
bo  bound  bj  oath  or  affirmation  fo  support  this  Con- 

the  fuUoniaa  oath  or  atBrm- 


States.  and  frill  to  the  best  of  loy  ability  preserve, 
protect,  and  defend  the  Conetituiion  of  the  United 
Statea." 

The  plain  sequences  of  these  proTision8»of 
tbe  Constitution  are  some  very  important  prin- 

1.  The  Constitution  is  the  paramount  Law 
of  tlie  land  throughout  the  United  States. 

2.  Every  constitution  and  law  of  tlie  States 
and  every  aot  of  Congress,  so  far  as  they  may 
be  inconsistent  with  the  Constitution  of  the 
United  States,  fall  before  its  predominant  au- 
thority and  force,  and  from  their  origin  are 
void  and  of  no  effect. 

8.  While  it  is  tbe  right  of  every  citizen  to 
oppose  unconstitutional  acts  of  Congress  by 
every  proper  means,  it  is  the  especial  duly  of 
tbe  President  to  make  that  resistance,  as  the 
chief  executive  officer  of  the  Government,  who 
has  taken  an  official  oath  before  entering  OD 
tbe  execution  of  his  office  that  be  will  faith- 
fully execute  the  office  of  Presiijent  of  the 
United  States,  and  will  to  tbe  best  of  his  abilitj 
preserve,  protect,  and  defend  tbe  Constitutiom 
of  the  United  States.  He  has  no  more  im- 
portant duty  to  perform,  and  none  more  oblig- 
atory upon  him,  than  to  preserve,  protect,  bim 
defend  the  Constitution  against  all  assailanU, 
against  Congress,  and  all  comers.  In  doing 
this,  he  is  not  to  make  war,  or  any  civil  con- 
vulsion j  but  he  is  to  resort  to  every  appropriate 
means  with  which  the  Constitution  and  the  laws 
have  intrusted  him;  and  none  could  be  more 
6t  than  his  removal  of  Mr.  Stanton  from  office, 
with  the  purpose  of  making  a  ease  for  tbe  Su- 
preme Court,  in  which  the  constitutionality 
of  the  civil -ogee-tenure  bill  should  be  decided 
by  the  tribunal  appointed  by  tbe  Constitutioa 
for  the  final  judgment  of  all  such  questions. 

The  right  of  each  department  of  the  Gov- 
ernment to  interpret  and  construe  the  Constitu- 
tion for  itself,  and  by  it  to  determine  tbe  valid- 
ity of  all  acts  of  Congress,  within  tJie  scope  of 
the  performance  of  their  respective  functions 
in  l£e  Government  as  to  all  questions  not  ad- 
judged by  the  Supreme  Court,  has  heretofore 
been  a  generally  received  principle,  and  bae 
always  been  acted  upon  in  the  administration 
of  tbe  Government.  That  a  President  was 
bound  to  execute  an  unconstitutional  act  of 
Congress  without  any  question,  until  it  was  so 
decided  by  tbe  Supreme  Court,  and  b;  taking 
steps  to  have  it  subjected  to  that  test,  commit- 
ted an  impeachable  crime,  is  one  of  the  absurd 
and  mischievous  heresies  of  this  day. 

In  relation  to  this  matter  Mr.  Madisou  so 
clearly  expresses  the  true  principles  of  the 
Constitution  that  I  will  dismiss  it  with  a  quo- 
tation from  him,  with  tiie  remark  that  the 
Crinciples  which  he  expresses  have  always 
eengenerallybeld  by  all  tie  statesmen,  courts, 
and  jurists  of  America.  Madison  Papers,  vol- 
ume four,  paye  394,  dated  in  1634,  says ; 

"As  tho  legislative.eiecntive.  and  Judicial  depart- 
ments of  the  United  States  ore  ooiirdinale,  and  each 
equally  bound  to  (opport  tbeCODMitutioaiitfoUans 
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lenjiaa  of  Its  ftinotions.  I 


SreviJenoe  of  tbfl  one  or  the  other  department  mm 
epend  on  th«  DStuie  of  tbfl  cbbs  sb  receiTinE  tt 
°     ''     "*      "    m  one  or  the  other.  SBd  pansingfro: 


without  involvitii 


"But  notwithatuidiiiE  this  abstract  vleir  of  the 
ooordiHate  and  independeat  right  of  the  three  de- 

Sartmente  to  eipoaod  the  Congtitntjoa,  the  judioinl 
epartment  most  famlllarlies  to  the  public  attention 
al  the  ejposltor.  by  the  order  otitsCnDOtlom  in  rela- 

pubHe  confidence  by  ttaeoompodtienofthetiibnnal. 

"In  the  judicial  department,  in  which  conetilu- 
tlonalitf  as  veil  as  legality  generally  find  their  ulti- 
mate discussion  and  operative  deoisiou;  and  the 
public  defeTBDoe  to  and  confidence  in  the  judgmeut 
of  that  body  are  peouliarly  inspired  by  the  qualities 
implied  in  its  members  and  by  the  gravity  and  de- 
liberation of  their  pFOoeediuge,  and  by  the  advantage 
Iheir  plurality  giru  them  over  the  unity  of  the  ex- 
ecutive department,  and  their  firmness  over  the  mul- 
titudinous eomposition  of  the  legislative  department. 

"  Withoot  losing  sight,  there^re.  of  the  cuordinate 
relations  of  the  three  departmenta  to  each  other,  it 
may  alirays  be  e;tpecteil  that  the  judicial  bench, 
when  happily  filled,  nil!,  for  the  reasons  soggested, 
' ""^respoct 


ir  of  the  Constitutioi 


■    Mr.  Chief  Justice,  I  believe  these  proposi- 
tions to  te  true : 

1.  The  power  of  removal  from  office  is  an 
executive  power,  and  is  vested  by  the  Conatitu- 
tionintbe  President  solely ;  and,  consequently, 
that  so  much  of  the  act  to  regulate  the  tenure 
of  certain  civil  offices  as  proposes  to  restrict 
the  President'  a  exercise  of  that  power,  is  uncon- 
stitutional and  void. 

2.  That  the  case  of  Edwin  M.  Stanton,  Sec- 
retary of  War,  does  not  come  within  the  opera- 
tion of  that  act,  and  it  presented  no  obstruc- 
tion to  his  removal  by  the  President  if  consti- 
tutional. 

3.  That  the  removal  of  Stanton  produced  a 
Vacancy  in  the  office  of  Secretary  of  the  De- 
partment of  War,  which  the  President  was 
authorized  by  the  laws  of  Congress  to  supply 
for  six  months,  by  the  designation  of  any  per- 
son to  perform  its  duties  for  that  period. 

4.  That  there  is  no  evidence  timt  the  Presi- 
dent violated,  or  attempted  to  violate  the  "  act 
to  define  Rnd  punish  certain  conspiracies,"  the 
e^t  which  directs  "all  orders  and  instructions 
relating  to  military  operations  by  the  Presi- 
dent or  Secretary  of  War  to  be  issued  through 
the  General  of  the  Army,  and  in  case  of  his 
inability  through  the  nest  in  rank,"  or  the  act 
"  to  provide  for  the  more  efficient  government 
of  the  rebel  States."  And,  moreover,  I  be- 
lieve the  two  acts  last  referred  to  were  in  conflict 
with  the  Consdtution  and  void  and  of  no  effect. 

5.  I  believe  the  President  has  the  same  free- 
dom of  speech  which  the  Constitution  guaran- 
tees to  every  American  citizen ;  and  if  he  had 
not,  he  has  been  guilty  of  no  such  abuse  of  it, 
BS  to  constitute  an  impeachable  offense. 

Upon  these  propositions,  the  truth  of  which 


I  do  not  doubt,  I  conclude  that  there  is  no 
ground  whatever  for  the  impeachment  of  the 
President,  and  pronounce  my  opinion  that  alt 
the  articles  be  dismissed. 

In  conclusion,  I  will  express  condemnation 
of  the  harsh  spirit  and  flagrant  violations  of 
decorum  with  which  this  ca^e  has  been  prose- 
cuted in  conrt:  and  especially  of  the  violent 
and  unj'ustifiable  denunciations  and  oppro- 
brious epithets  with  which  some  of  the  Man- 
agers have  indulged  themselves  toward  the 
respondent.  Such  exhibitions  certainly  do  not 
commend  proceedings  by  impeachment  before 
the  Senate  of  the  United  States  to  the  respect 
and  high  consideration  of  our  countrymen  or 
the  world. 

OPINION 
HON.    JOHN    SHERMAN. 

This  cause  must  be  decided  upon  the  reasons 
and  presurapliotia  which  by  law  apply  to  al! 
other  criminal  accusations.  Justice  is  blind 
to  the  official  station  of  the  respondent  and  to 
the  attitude  of  the  accusers  speakinc  in  the 
name  of  all  the  people  -of  the  United  States. 
It  only  demands  of  the  Senate  the  application 
to  this  cause  of  the  principles  and  safeguards 
provided  for  every  hum"      '    '  '     " 

crime.  For  the  proper 
principles -we  ourselves  a. 
bar  of  public  opinion. 

proceeding,  the  historical  character  of^tfae  trial, 
and  the  grave  interests  involved,  only  deepen 
the  obligation  of  the  special  oath  we  have  taken 
to  do  impartial  justice  according  to  the  Con- 
stitution and  laws. 

And  this  case  must  be  tried  upon  the  charges 
now  made  by  the  House  of  Representatives. 
We  cannot  consider  other  offenses.  An  appeal 
is  made  to  the  conscience  of  each  Senator  of 
guiltj  or  not  guilty  by  the  President  of  elevea 
Bpeci6c  offenses.  In  answering  this  appeal  a 
Senator  cannot  justify  himself  by  public  opinion 
or  by  political,  personal,  or  partisan  demands, 
or  even  grave  considerations  of  public  policy. 
His  conscientious  eonriction  of  the  truth  of 
these  charges  is  the  only  test  that  will  justity  a 
verdict  of  guilty.  God  forbid  that  any  other 
should  prevail  here.  In  forming  this  convic- 
tion we  are  not  limited  merely  to  the  rules  of 
evidence,  which  by  the  experience  of  ages  have 
been  found  best  adapted  to  the  trial  of  offenses 
in  the  doable  tribunal  of  court  and  jury,  but 
we  may  seek  light  from  history,  from  personal 
knowledge,  and  from  al!  sources  that  will  tetid 
to  form  a  conscientious  conviction  of  the  truth. 
And  we  are  not  bound  to  technical  definitions 
of  crimes  and  misdemeanors.  A  willful  viola- 
tion of  the  law,  a  gross  and  palpable  breach  of 
moral  obligations  tending  to  unfit  an  officerfor 
the  proper  discharge  of  his  office,  or  to  bring 
the  office  into  public  contempt  and  derision,  is, 
when   char^ea  and  proved,   an  impeachable 


I  being  accused  of 

r  application   of  these 

are  on  trial  before  the 

The  novelty  t ' 
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offense.  And  the  nature  and  criminnUt;  of 
the  offense  may  depend  on  the  o£Scial  character 
of  the  accused.  A  judge  would  le  held  to 
higher  official  piiritj,  and  an  executive  officer 
to  a  stricter  observanceof  the  letter  of  the  law. 
The  President,  bound  aa  a  citizen  to  obey  the 
law,  and  Kpeciallj;  sworn  to  execute  the  law, 
maypropeclyin  his  high  office  as  Chief  Magis- 
trate, be  he'd  to  a  stricter  responsibilitj  than 
if  his  example  was  less  dangerous  to  the  public 
safety.  Still,  to  justify  tie  conviction  of  the 
President,  there  must  be  specific  allegations  of 
some  crime  or  miedemeanor  involving  moral 
turpitude,  gross  misconduct,  or  a  willful  viola- 
tion of  law,  and  the  proof  must  he  such  as  to 
satisfy  the  conscience  of  the  truth  of  the  chaise. 

The  principal  charges  against  the  Preiideat 
are  that  he  willfulfyand  purposely  violated  the 
Constitution  and  the  laws,  in  the  order  for  the 
removal  of  Mr,  Stanton,  and  in  the  order  for 
the  appointment  of  General  Thomas  as  Secre- 
tary ot  War  ad  interim.  These  two  orders 
were  oonteropotaneons — part  of  the  same  trans- 
action—but are  distinct  acts,  and  are  made  the 
basis  of  separate  acticles  of  impeachment. 

Their  eomtnon  purpose,  however,  was  to 
place  the  Department  of  War  under  the  con- 
trol of  General  Thomas  without  the  advice  and 
consent  of  the  Senate. 

On  these  charges  certain  leading  facts  are 
either  admitted,  or  are  so  clearly  proved  that 
thej  may  be  assumed  to  be  admitted.  It  thus 
appears  that  during  the  session  of  the  Senate, 
and  without  the  advice  and  consent  of  the  Sen- 
ate, the  President  did  make  these  orders  with 
Uie  avowed  purpose  of  gaining  possession  of 
the  Department  of  War.  That  he  knew  that 
his  power  to  remove  Mr.  Stanton  was  denied 
and  contested  both  by  the  Senate  and  Mr. 
Stanton  ;  that  this  act  wag  committed  ailerfull 
deliberation,  and  with  the  expectation  that  it 
would  be  effective  in  expelling  Mr.  Stanton 
'from  the  Department  of  War,  and  that  this  act 
of  removal  was  in  no  way  connected  with  the 
power  of  the  President  to  amoint  or  remove 
a  Secretary  of  War  by  and  with  the  advice  and 
consent  of  the  Senate,  but  was  the  act  of  the 
President  alone,  done  by  him  under  claim  that 
it  was  within  his  power  under  the  Constitution 
and  the  laws.  It  is,  therefore,  not  so  much  a 
question  of  intention  as  a  question  of  lawful 
power. 

If  the  President  has  the  power,  during  the 
session  of  the  Senate,  and  without  their  con- 
sent, to  remove  tbe  Secretary  of  War,  heisnot 
guilty  under  the  first,  fourth,  fifth,  and  sixth 
articles  presented  by  the  House :  while,  if  the 
exercise  of  such  a  power  is  in  violation  of  the 
Constitution  and  the  laws,  and  was  done  by 
him  willfully,  and  with  tbe  intent  to  violate  the 
law,  he  is  guilty,  not  only  of  malfeasance  in 
office,  but  of  a  technical  crime,  as  charged  by  the 
first  article,  and  upon  further  proof  of  the  con- 
spiracy alleged,  is  guilty,  as  charged  by  the 
fourth,  fifth,  and  sixth  articles. 

The  power  to  remove  Mr.  Stanton  is  claimed 


by  the  President— Jirsi,  under  the  Constitution 
of  the  United  States ;  and  second,  under  the 
act  of  1789  creating  the  Department  of  War. 

First.  Has  the  President,  under  and  by  vir- 
tue of  the  Constitution,  the  power  to  remove 
esecutive  officers? 

The  question  involved  is  one  of  the  gravest 
importance.  It  was  fully  discussed  in  thefirst 
session  of  the  First  Congress;  audiattcrly  has 
been  so  often  discussed  m  the  Senate  that  it  is 
only  necessary  for  me  to  state  the  general 
principles  upon  whichmyownjudgmentinthis 

The  power  to  remove  officers  is  not  expressly 
conferred  upon  the  President  by  the  Constitu- 

his  general  duty  to  see  that  the  laws  are  faith- 
fully executed;  or,  2.  As  an  incident  to  his 
a_ppointing  power;  or,  3,  By  authority  from 
time  to  time  conferred  upon  tum  bylaw.  Is  it 
derived  from  his  general  executive  authority? 
Theflrstsection  of  thesecondartJcleof  the  Con- 
stitution provides  that  "the  executive  power 
shall  be  vested  in  the  President."  Section 
three  of  the  same  article  provides  "that  he 
shall  take  care  that  the  laws  be  faithfully  exe- 
cuted." This  dutytoesecutethe  laws  no  more 
includes  the  power  to  remove  an  officer  than  it 
does  to  create  an  office.  The  President  cannot 
add  a  soldier  to  the  Army,  a  sailor  to  the  Navy, 
or  a  messenger  to  his  office,  unless  that  power 
is  conferred  upon  him  by  law;  yet  he  cannot 
execute  the  laws  without  soldiers,  sailors,  and 
officers.  His  general  power  to  execute  the 
laws  is  subordinate  to  his  duty  to  execute  them 
with  the  agencies  and  in  tbe  mode  and  accord- 
ing to  the  terms  of  the  law.  The  law  pre- 
scribes the  means  and  the  limit  of  his  duty,  and 
the  limitations  and  restrictions  of  the  law  are 
as  binding  upon  him  as  the  mandatory  parts  of 
the  law. 

The  power  of  removal  a 
necessary  part  of  his  execu 
may  often  be  wise  to  confer 
if  so,  it  is  the  law  that  ii 
tionary  power,  and  it  is  i  .    .  , 
sary  incident,  of  his  executive  pu,><;i.     j.u  luaj 
be,  and  often  is,  conferred  upon  others. 

That  the  power  of  removal  is  not  incident  to 
the  executive  authority  is  shown  by  the  provis- 
ions of  the  Constitution  relating  to  impeach- 
ment. The  power  of  removal  is  expressly 
conferred  by  the  Constitution  only  in  cases  of 
impeachment,  and  then  upon  the  Senate,  and 
not  upon  the  President,  The  electors  may 
elect  a  President  and  Vice  President,  but  the 
Senate  only  can  remove  them.  The  President 
and  the  Senate  can  appoint  judges,  but  the 
Senate  only  can  remove  them.  These  are  the 
constitutional  officers,  and  their  tenure  and 
mode  of  removal  is  fixed  by  tbe  Constitution. 
All  other  officers  are  created  by  law.  Their 
duties  are  defined,  their  pay  is  prescribed,  and 
their  tenure  and  mode  and  manner  of  removal 
may  be  regulated  by  law. 

I'he  sole  power  of  the  President  conferred  hy 


authority.  It 
upon  him;  but, 
him  with  discre- 
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the  Constitution  as  t«  officers  of  the  Govern- 
ment is  the  power  to  appoint,  and  tbat  must  be 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate. Does  the  power  of  appointment  imply 
the  power  of  removal?  Itia  conferred  by  two 
clauses  of  section  two  of  article  two  of  the 
Constituljon,  as  follows : 
"He  shall  have  power,  by  and  with  theaavioeand 

twu  tiiirds  of  the  Senatuis  present  ooncur;  und  he 
shall  nommat^,  BiLd  by  and  with  the  advice  and 
consent  of  the  Senate  shall  appoint,  embassaijors, 
other  public  ministers  and  oonanls,  judgeB  of  the 
Supreme  Court,  and  all  other  ofBcorBof  the  United 

established  by  law: 


President  alone,  in  the  eoa: 
of  Departments. 
■■  The  President  ahall  hay 

Cauciea    that  n,»v   hann^n 

Senate  by  e: 


lotth 


ixtsoi 


If  the  power  to  remove  is  incident  to  the 
power  to  appoint,  it  can  only  be  coextensive 
with  the  power  to  appoint.  In  that  case,  during 
the  session  of  the  Senate,  the  removal  must  be 
"by  and  with  the  advice  and  consent  of  the 
Senate."      By  any  other  coustrnction  the  im- 

Elied  power  would  defeat  the  express  power, 
a  all  arguments  on  this  subject  it  is  assumed 
that  the  power  to  remove  an  officer  must  exist 
somewhere;  that  removal  by  impeachment 
could  not  have  been  intended  to  be  the  only 
mode  of  removing  an  officer,  and  therefore  the 
power  to  remove  mast,  from  the  necessity  of 
Its  exercise,  be  held  to  exist  in  some  Depart- 
ment of  the  Government,  and  must  be  implied 
from  some  express  grant  of  power.  By  this 
reasoning  some  have  implied  the  power  to  re- 
move from  the  power  to  appoint,  and  a  dis- 
tinction has  been  made  between  a  removal 
during  the  session  of  the  Senate  and  one  made 
during  the  recess.  If  the  powi 
derived  from  the  power  to  appoint,  then  the 
President  during  the  recess  may  exercise  it, 
and  may  then  fifl  the  vacancy  by  a  temporary 
appointment.  But,  if  this  argument  is  tenable, 
be  cannot  remove  an  officer  during  the  Bessioi 
of  the  Senate  without  they  consent.  Then  they 
share  with  him  in  the  power  to  appoint,  and 
in  all  the  power  that  is  derived  from  the  power 
to  appoint.  Therefore,  the  removal  of  one 
officer  daring  the  session  of  the  Senate,  except 
in  and  by  the  appointment  of  another,  or  by 
the  consent  of  the  Senate,  would  be  clearly 
nn constitutional,  unless  the  power  to  remove 
is  derived  from  some  other  than  the  appoint- 
ing power. 

In  this  case  the  removal  of  Mr.  Stanton  is  not 
claimed  by  the  President  to  be  derived  from 

the  appointing  power;  but  it  is  asserted 

distinct  exercise  of  an  independent  cons 
tional  and  legal  power  incidentto  his  executive 
office   or  conferred  upon  it  by  !aw.     In  the 


ferring  executive  authority.  If  this  is  tenable 
all  limitations  upon  his  power  of  removal  are 
unconstitutional.  A  constitutional  power  can 
only  be  limited  by  the  Constitution,  and  yet 
Congress  has  repeatedly  limited  and  regulated 
the  removal  of  officers.  Officers  of  the  Army 
and  Navy  can  only  be  removed  upon  convic- 
tion by  court-martial;  in  some  cases  the  assent 
of  the  Senate  is  required,  and  in  others  the  ten- 
ure of  office  is  fixed  for  a  term  of  years.  A 
careful  examination  of  the  debate  of  1789  on 
the  organization  of  the  Executive  Departments 
will  show  that  while  a  majority  of  the  House 
decided  that  the  power  of  removal  was  with  the 
President  yet  they  were  not  agreed  upon  the 
basis  of  this  power.  The  debate  was  only  as 
to  heads  of  Departments,  as  to  whom  there  are 
peculiar  reasons  why  they  should  only  hold 
their  offices  at  the  pleasure  of  the  President, 
The  Government  was  new ;  thePresident  com- 
manded the  entire  confidence  of  all  classes  and 
parties,  and  the  wisest  could  not  then  foresee 
the  rapid  and  vast  extension  in  territory  and 
population  of  the  new  nation,  making  neces- 
sary a  multitude  of  new  offices,  and  increasing 
to  a  dangerous  degree  the  power,  patronage, 
and  influence  inherent  in  the  executive  office. 
Who  can  believe  that-  if  the  great  men  who 
were  then  willing  that  Washington  should  re- 
move his  beads  of  Departments  at  pleasure 
could  have  foreseen  the  dangerous  growth  of 
executive  power  would  have  been  willinghy 
mere  inference  to  extend  his  power  so  as  to 
remove  at  pleasure  all  executive  officers.  This 
power  unresfricted  and  unlimited  by  law  is 
greater  and  more  dangerous  than  5II  the  exec- 
utive authority  conferred  upon  the  President 
by  express  grant  of  the  Constitution.  His 
command  of  the  Army  and  Navy  is  limited  by 
the  power  of  Congress  to  raise  armies  and 
navies,  to  declare  war,  and  to  make  rules  and 
regulations  for  the  government  of  the  Army 
and  Navy.  His  power  to  pardon  is  limited  to 
casesother  than  of  impeachment.  Hispowerto 
appoint  officers  and  make  treaties  is  limited  by 
the  consent  of  the  Senate.  Surely  when  these 
express  powers,  far  less  important,  are  so  care- 
fully limited  by  the  Constitution,  an  implied 
power  to  remove  at  pleasure  the  multitude  of 
officers  created  by  law  cannot  be  inferred  from 
that  instrument.  If  so  the  implied  power 
swallows  up  and  overshadows  all  that  are  ex- 
pressly given.  What  need  he  care  for  the  Sen- 
ate when  he  may  remove  in  a  moment,  without 
cause,  all  officers  appointed  with  their  consent? 
What  need  he  care  for  the  law  when  all  the 
officers  of  the  law  are  instruments  of  his  will, 
holding  office,  not  under  the  tenure  of  the  law, 
but  at  his  pleasure  alone?  The  logical  effect 
of  this  power,  if  admitted  to  exist  under  and 
by  virtue  of  the  Constitution,  is  revolution. 
However  much  respect  is  due  to  the  decision 
of  the  first  Congress,  yet  the  actual  working  of 
.  civil  government  is  a  safer  guide  than  the 
reasoning  of  the  wisest  men  unaided  by  ex- 
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Their  judsment  that  the  head  of  a  Depart- 
ment shoula  be  remoTable  by  the  President 
may  be  wise,  but  the  power  to  remove  is  not 
conferred  bj  the  Constitution,  but,  like  the 
office  iteelf,  ia  to  be  conferred,  created,  con- 
trolled, limited,  and  enforced  by  the  law.  That 
such  was  the  judgment  of  Marshall,  Kent, 
Story,  McLean,  Webster,  Calhoun,  and  other 
eminent  jurists  and  statesmen,  is  shown  bj 
their  opinions  quoted  in  the  argument;  but 
tiiey  regarded  the  legislative  construction  as 
controlling  for  the  time  the  natural  and  proper 
construction  of  the  Constitution.  The  legisla- 
tive construction  given  by  the  first  Con|;re8S 
has  been  gradually  changed.  Army  and  Navy 
officers  have  long  been  placed  beyond  the  un- 
limited power  of  the  President.  Postmasters 
^.nd  others  have  a  fixed  term  of  office.  Various 
legislative  limitations  have  been  put  upon  the 
power  and  mode  of  removal.  The  Comptroller 
of  the  Currency  holds  his  office  for  five  years, 
and  can  only  be  removed  by  the  President 
upon  reasons  tO  be  communicated  to  the  Sen- 
ale,  FinflJIj;  when  the  derangement  of  the 
revenue  service  became  imminent,  and  the 
ahuse  of  the  power  of  removal  produced  a  dis- 
graceful scramble  for  office,  the  legislative 
authority  asserted  its  power  to  regulate  the 
tenure  of  civil  offices  by  the  passage,  on  the 
2d  of  March,  1867,  of  the  tenure-of- civil- office 
act,'  That  this  measure  is  constitutional,  and 
that  it  is  ill  the  highest  degree  expedient,  we 
have  asserted  by  our  vota  for  the  law.  The 
PresidenlhadtJierighttodemandofus  ft  review 
of  tliis  opinion  under  the  sanction  of  the  special 
oath  we  have  taken.  Aided  by  the  very  able 
argument  in  this  cause,  and  by  a  careful  review 
of  the  authorities,  I  am  still  of  the  opinion  that 
the  Constitution  does  not  confer  upon  the 
President  as  a  part  of  or  as  incident  to  his 
executive  authority  the  power  to  remove  an 
officer,  hut  that  the  removal  of  an  officer,  like 
the  creation  ofanoffice,  is  the  subject  of  legisla- 
tive anthotity,  to  be  exercised  in  each  particular 
case  in  accordance  with  the  law. 

I  therefore  regard  the  tenure- of- office  act  as 
constitutional  and  as  binding  upon  the  Presi- 
dent tu  the  same  extent  as  it  it  had  been 
approved  by  him.  He  has  no  more  right  to 
disregard  the  law  passed  according  to  the  Con- 
stitution without  his  assent  than  a  Senator 
'  could  disregard  it  if  passed  without  his  vote. 
The  veto  power  is  a  vast  addition  to  executive 
authority,  and  experience  has  shown  the  neces- 
sity to  limit  ratber  than  extend  it.  But,  if  in 
addition  to  his  veto  power  he  may  still  disre- 
gard a  law  passed  over  it,  or  discriminate 
against  such  a  law,  his  veto  becomes  absolute. 
No  sneh  .doctrine  is  consistent  with  a  repub- 
lican form  of  government.  The  law,  when 
passed  in  the  mode  prescribed,  must  be  binding 
on  all  or  on  none.  He  who  violates  it  violates 
it  at  his  peril.  If,  therefore,  the  removal  of 
Mr.  Stanton  is  within  the  penal  clauses  of  that 
act  the  President  is  guilty  not  only  of  an 
impeachable  but  an  indictable   offense.     S( 


canuot  escuse  himself  hy  showing  that  he 
believed  it  unconstitutional,  or  that  he  was 
advised  that  It  was  unconstitutional.  If  a  cit- 
uucon  sti  tutional 


and  violates  it  he  does  it  at  his  peril.  He  may 
on  his  trial  assert  its  unconstitutionality,  ana 
if  the  court  of  last  re 


the  law  unconstitutional  he  will  be  acquitted. 
He  takes  that  risk  at  his  peril.  If  the  law  is 
held  eonstiiutional  his  belief  to  the  contrary 
will  not  acquit  him.  Ignorance  of  the  law  does 
not  excuse  crime,  and  he  who  undertakes  to 
violate  it  on  the  pretense  that  it  is  unconstitu- 
tional— thus  setting  up  his  opinions  against  that 
of  the  law-making  power — must  take  the  con- 
sequences of  his  criaie. 

The  same  rule  applies  much  stronger  to  the 
President  when  he  violates  a  law  on  the  claim 
that  it  is  unconstitutional.  He  is  not  only 
bound  to  obey  the  law,  but  he  is  sworn  to  exe- 
cute the  law.  In  resisting  it  be  violates  his 
duty  as  a  citizen  and  bis  oath  as  an  officer. 
If  he  may  protect  himself  by  an  honest  opinion 
of  its  unconstitutionality,  then  all  biis  responsi- 
bility ceases.  He  mayassertit  on  his  triatlike 
all  other  persons  accused  of  crime,  but  the 
court  having  final  jurisdiction  of  his  case  must 
decide  this  question  like  all  others,  and  if  that 
court  affirms  the  law  bis  guilt  is  complete. 

In  this  case  the  President  knew  that  a  breach 
of  this  law  by  him  could  only  be  tried  by  the 
Senate.  His  pardoning  power  exempts  him 
from  all  punishment,  except  by  and  after  im- 

geachment.  His  case  can  only  be  tried  by  the 
enate,  and  it  is  a  court  of  last  resort.  Hia 
violation  of  this  lawmight  enable  others  to  get 
the  opinion  of  the  Supreme  Court,  by  creating 
rights  or  claims  to  office ;  but  bis  offense  could 
not  be  tried  before  the  Supreme  Court,  but 
must  be  tried  before  a  conrt  that  in  its  leeisla- 
tive  and  executive  capacity  had  already  thrice 
considered  this  law  and  held  it  valid.  A  vio- 
lation of  it,  then,  on  the  pretext  of  its  unconsti- 
tutionality, would  be  in  the  face  of  these  well- 
considered  judgments  of  the  court  that  aloae 
was  competent  to  try  his  cause,  and  would  be 
in  the  highest  sense  willful,  deliberate,  and  pre- 
meditated. 

It  remains  to  consider  whether,  under  the 
law  as  it  existed  on  the21stof  Febrnaiy,  1868, 
the  removal  of  M>.  Stanton  was  authotiaed, 
and  this  involves  only  the  construction  of  two 

1.  The  act  entitled  "An  act  to  establish  an 
executive  Department,  to  be  denominated  the 
Department  of  War,"  approved  August  7, 
1789;  and 

2.  The  act  of  March  2,  1867,  entitled  "  An 
actregnlatingthetenureofcertainciviloffices." 

The  second  section  of  the  act  of  1789  pro- 


oferior  officer,  to  bo  appointed 
ifficer,  to  be  employed  thetei .      . 
pfoper,  and  to  be  aajled  the  ohisf  i 
partmertt  of  War,  and  who.  wbenevi 
cipal  officer  shall   be  removed  froi 
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This  waa  copied  from  the  act  organizing  the 
Departmeat  otForeige  Aff&irs,  which  was  the 
subject  of  tbe  debate  so  ailen  quoted  in  tbia 
cause.  \Vha(everdi£fereneesofoj>iniOD  existed 
as  to  the  constitatioual  power  ot  the  removal 
by  tbe  President,  no  one  queationed  the  puiv 
pose  of  tbia  act  to  declare  and  affirm  the  right 
of  the  President  to  remove  the  Secretarj  of 
War.  Some  who  denied  the  constitutional 
power  were  willing  to  confer  it  by  law  aa  to 
heads  of  Departments,  and  the  first  draft  of 
the  bill  expressly  conferred  the  power  of  re^ 
moval  on  tbe  President.  This  waa  changed  so 
aa  to  declare  tbe  power  to  exist  and  toprovide 
I'or  the  vacancy  caased  bj  its  exercise.  This 
act  stands  unaltered  and  unrepealed,  unless  it 
is  modified  by  the  tenure- of- office  apt.  Under 
it  the  power  of  remoral  by  tbe  President  of  a 
Cabinet  officer  has  been  conceded  by  each 
branch  of  the  Governmenlduring  every  Admin- 
istration—though  disputes  have  existed  aa  to 
the  origin  of  the  power — aome  deriving  it  from 
the  Constitution  and  others  from  the  plain  in- 
tent of  the  act  of  1789.  The  power  to  remove 
Cabinet  ofhcers  since  the  passage  of  that  act 
was  repeatedly  recognized  b;  all  who  took 
part  in  the  debate  in  the  Senate  on  the  tenure- 
of- office  bill — the  only  question  being  aato  the 
propriety  of  continuing  the  power.  I  do  not 
underatand  the  managers  to  question  the  cor- 
rectness of  this  construction,  but  they  claim — 

1.  That  the  power  of  removal  waa  limited  to 
during  the  recess  of  tbe  Senate  and  did  not 
exist  during  the  session  of  the  Senate ;  and 

2.  That  the  power  to  remove  Mr.  Stanton 
was  taken  from  the  President  by  the  teoure-of- 

Does  the  act  of  1789  make  a  distinction 
between  removals  during  the  session  and  dur- 
ing the  recess  of  the  Senate?  Upon  this  point, 
at  tbe  opening  of  this  trial,  I  had  impressions 
founded  upon  a  distinction  that  1  think  ought 
to  have  been  made  in  tbe  law;  but  a  full 
examination  of  the  several  acts  cited,  and  the 
debates  upon  them,  show  that  in  fact  no  such 
diatmction  was  made.  If  such  had  been  the 
intentioij  of  the  framerg  of  the  act  of  1789, 
instead  of  stating  tbe  unlimited  power  of  re- 
moval, they  would  have  provided  tor  a  removal 
or  vacancy  "  during  the  recess  of  the  Senate." 
The  del)ihtes  show  tliat  no  such  distinction  was 
claimed,  and  that  the  m^'ority  held  that  the 
unlimitedpower  of  removal  was  with  the  Presi- 
dent by  virtue  of  the  Constitution. 
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recess.  The  practice  has  corresponded  with 
■'  ""  construction  In  two  cases  the  power  to 
ive  heads  oi  Departments  has  been  ex- 
ercised ;  the  one  by  John  Adams,  m  the 
removal  of  Timothy  Pickering,  the  ofher 
by  Andrew  Jackson,  m  the  removal  of  Mr. 
Duatie.  The  first  case  occurred  during  the 
session  and  the  latter  during  the  recees.  In 
compliance  with  this  construction,  the  com- 
missions of  heads  of  Departments  declare  their 
tenure  to  be  during  tbe  pleasure  of  the  Prerf- 
dent,  and  the  commiason  under  which  Mr. 
Stanton  now  holds  the  Department  of  War 
limits  his  tenure  "  during  the  pleasure  of  tha 
President  of  the  United  States  for  the  time 
being."  This  form  of  commission,  used  with- 
out question  for  seventy  years  through  memor- 
able political  contests,  is  entirely  inconusteat 
with  a  construction  of  the  act  of  1789  limiting 
the  power  of  removal  to  tl^  recess  of  tbe 
Senate. 

The  distinction  made  by  the  Managers  be- 
tween removals  during  the  session  and  during 
tbe  recess  is  derived  from  tbe  distinction  mai^ 
by  tbe  Constitution  between  appoiaintetiUmtti^ 
during  the  session  and  during  the  recess ;  but 
this  claim  is  inconsistent  with  tbe  foundation 
upon  which  tbe  tenure- of-office  act  rests.  J£ 
removals  are  governed  by  tbe  constitutional 
rule  as  to  appointments,  then  the  President 
may  remove  at  pleasure  during  the  recess,  for 
he  may  then  appoint  temporarily  without  the 
consent  of  the  Senate,  and  Congress  may  not 
limit  this  constitutional  power.  But  Congress 
has  wisely,  as  I  have  shown,  rejected  this 
claim.  It  has  repeatedly  dissevered  remov^ 
from  appointments,  and  has  treated  the  power 
of  removal  not  as  a  constitutional  power,  bat 
as  one  to  be  regulated  by  law  in  the  creation, 
tenure,  pay,  and  regulation  of  offices  and  offi- 
cers ;  and  therefore,  in  ascertaining  whether 
the  law  makes  a  distinction  between  a  removal 
during  the  session  and  daring  the  recess,  we 
must  ascertain  the  intention  of  the  law  as 
gathered  from  its  language,  history,  and  con- 
struction, and  from  these  we  can  derive  no 
trace  of  such  a  distinction.  Nor  can  this  dis- 
tinction be  derived  from  the  rarity  of  removals 
of  Cabinet  officers  during  the  session  of  the 
Senate,  for  the  argument  applies  as  well  to 
removals  during  the  recess.  Removals  of 
heads  of  Departments  are  rare  indeed ;  for 
when  the  tenure- of- office  bill  was  pending  it 
waa  not  considered  possible  that  a  case  would 
occur  where  a  head  of  a  Department  would 
decline  to  resign  when  requested  to  by   his 

The  multitude  of  Cabinet  ministers  who  have 
held  office  recognized  this  duty  with  but  two 
exceptions.  I  do  not  question  the  patriotism 
of  Mr.  Stanton  in  declining  to  resign  during 
the  recess ;  but  cases  of  that  kind  must  be  of 
rare  occurrence  and  dangerous  example.  It 
was  held  by  us  all  that  tbe  public  safety  and  the 

Enblic  service  demands  unity,  efficiency,  and 
armony  between  the  beads  of  Departments 
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and  the  President.  To  legislate  against  this, 
and  yet  hold  the  President  responsible  for  their 
^ts,  would  be  unexampled  in  our  history,  and 
therefore  the  lawaiwdjE  gave  the  President  the 
power  to  remoyeathis  pleasure  these  and  most 
other  executive   officers  until  we  were  com- 


that,  prior  to  the  2d  of  March,  1867,  the  law 
inrested  the  President  with  the  power  at  his 
pleasure  to  remove  Mr,  Stanton  Doth  during 
the  session  and  during  the  recess,  and  the  ques- 
tion remains  whetherbythe  ten ure-of- office  act 
that  power  was  taken  away  from  him. 

To  determine  the  proper  construction  of  thia 
act  we  mnst  examine  its  history  and  the  par- 
Ijcular  evil  it  was  intended  to  remedy.  It  was 
introduced  on  the  3d  day  of  December,  1866, 
being  the  first  day  of  the  second  session  of  the 
Thirty-Ninth  Congress.  The  President  having 
formally  abandoned  the  political  party  that 
elected  bim,  undertook,  by  general  removals, 


iS  deranged;  and  widespread  demoral 
threatened  that  branch  of  the  public  service. 
At  that  time  nearly  all  civil  officers  of  the 
Government  held  at  the  pleasure  of  the  Pres- 
ident i  some  by  the  express  provision  of  law ; 
others  under  this  general  practice  of  the  Gov- 
ernment. 

The  President,  for  political  reasons,  during 
the  then  last  recess,  created  vacancies  by  re- 
moval,  and  filled  them  Ijy  temporary  appoint- 
ments. It  was  to  check  thia  evil  tbat  Con- 
gress undertook  to  regulate  the  tenure  of  civil 
offices,  and  to  protect  officers  in  the  discharge 
of  their  duties.  The  bill  originated  in  the 
Senate,  and,  as  introduced,  excepted  from  its 
operation  the  headsofDepartments.  The  bill 
was  referred  to  a  committee,  and,  as  reported, 
the  first  section  was  as  follows ; 
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<n  who  shall  hereafter  be  au- 
,  IB,  and  s^all  be,  entitled  to 


qualified  to  ai 
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Uko  manner  appointed  and  dnljiquaiiDeageiuepias 
herein  otherwise  provided." 

On  the  lOth  of  January,  1867,  a  motion  was 
made  to  strike  out  the  exteption  of  the  heads 
of  Departments,  and  was  discussed  at  length. 
The  exception  did  not  rest  upon  any  want  of 
power  in  Congress  to  extend  the  operation  of 
the  bin  to  the  heads  of  Departments,  but  upon 
the  necessity  of  giving  the  President  control 
over  these  officers  in  order  to  secure  unity  and 
efficiency  in  hia  executive  authority.  Nearly 
all  the  duties  of  heads  of  Departments  are  by 
law  required  to  be  performed  "as  the  Presi- 
dent of  the  United  States  shall  from  time  to 
time  direct."  They  are  rarely  prescribed  by 
law.  This  is  especially  bo  as  to  the  Secretary 
of  War,  who  issues  all  orders  "by  commana 


of  the  President,"  and  by  virtue  of  hia  office 
is  invested  by  law  with  less  power  than  an  ac- 
counting officer.  His  duty  prescribed  by  the 
Constitution  is  to  give  his  opinion  in  writing 
when  called  for  by  the  President.  His  pre- 
scribed legal  duty  is  to  make  requisitions  upon 
the  Secretary  of  the  Treasury  lor  the  service 
of  the  Army.  All  his  other  duties  rest  upon 
the  discretion,  order,  and  command  of  the 
President.  As  the  President  is  responsible 
for  the  acts  of  heads  of  Departments,  as  they 
exercise  a  part  of  his  executive  authority,  as 
their  duties  are  not  defined  by  law,  as  is  the 
ease  with  most  civil  officers,  it  was  deemed 
unwise  to  take  from  the  presidential  office  fhe 
power  to  remove  such  heads  of  Departments 
as  did  not  possess  his  confidence.  After  de- 
bate the  motion  to  strike  out  the  exception  was 
lost  without  a  division.  At  a  subsequent  stage 
of  the  bill  the  motion  was  renewed  and  waa 
lost  by  the  decisive  vote  of  13  yeas  and  27  nays, 
and  the  bill  was  then  passed. 

In  the  House  of  Representatives  the  motion, 
to  strike  out  the  exception  was  made  and  lost, 
but  was  subsequently  reconsidered,  and  the 
motion  was  carried,  and  with  this  amendment 
the  bill  passed  the  House. 

The  question  again  came  before  the  Senate 
upon  a  motion  to  concur  with  the  House  in 
striking  out  the  exception  of  the  heads  of  De- 
partments, and  was  fully  debated,  and  again 
the  Senate  refused  to  concur  with  this  amend- 
ment by  a  vote  of  17  yeas  to  28  nays.  In  thia 
condition  the  disagreement  between  the  two 
Hoiises  came  before  a  committee  of  confer- 
ence, where  it  was  the  bounden  duty  of  the 
conferees  to  maintain  aa  far  as  possible  the 
view  taken  by  their  respective  Houses.  The 
usual  course  in  such  a  case,  where  the  dis- 
agreement does  not  extend  to  the  whole  of  the 
bill,  or  to  the  principle  upon  which  it  is  found- 
ed, is  to  report  an  agreement  upon  so  much  as 
has  been  concurred  in  by  both  Houses,  thus 
limiting  the  change  in  existing  law  to  those 
provisions  which  meet  the  concurrence  of  both 
Houses;  therefore,  the  Senate  conferees  might 
properly  have  declined  to  extend  the  change 
of  the  law  beyond  the  vote  of  the  Senate,  and 
certainly  would  not  have  been  justified  in 
agreeing  to  a  proposition  thrice  defeated  by 
thevoteof  theSenale,  Thedifferenee  between 
the  two  Houses  was  confined  to  the  sole  ques- 
tion whether  tbat  bill  should  regulate  the  ten-  - 
ure  of  office  of  the  heads  of  Departments.  The 
Senate  left  them  subject  to  removal  at  the 
pleasure  of  the  President,  The  House  secured 
their  tenure  subject  to  removal  only  at  the 
pleasure  of  the  Senate,  After  a  long  confer- 
ence, the  act  as  it  now  stands  was  reported. 
The  first  section  is  as  follows ; 

"ThBtevaryperaonhoIdmeanroiviloaioe  to  which 
he  haa  been  appointed  by  and  with  tbe  advice  and 
oonaent  of  the  Senate,  atid  every  peraon  who  Ehalt 
horoaHcr  be  appointed  to  aucb  omce,  and  sbal]  be- 
come dnljr  quahfied  to  act  therein,  is  and  shall  bo 
entitled  to  hold Euchofficeuntilaanaceaaorahall  have 
been  in  like  mumer  appuiated  and  dolf  quaafied, 
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the  Navy.aiiii  uf  the  latcrior,  the  Postmoeter'Oen- 
eral,  und  the  Attorney  (leD  era),  eb  all  hold  their  offices 
reBpeotivelj'  for  and  during  tlie  term  of  the  President 
by  whom  ther  may  have  been  appointed  and  for  one 
month  thereafter,  subject  to  removal  by  and  nith 
tbe  Bdriee  and  consent  of  the  Senate." 

What  is  a  fair  and  legal  conatraodon  of  this 
sect'on  ?    First.   That  the  tenure  of  civil  officea 

fenerally  eliould  be  left  as  in  the  orlEinal  bill, 
ut  a  special  proyision  should  be  made  for  the 
tenure  of  heads  of  Departments.  Second. 
That  the  President  appointing  a  head  of  a  De- 
partment shoaldnot,  during  Lis  term,  without 
the  consent  of  the  Senate,  remove  him.  Third. 
That  after  thirty  daya  from  the  expiration  of 
the  term  of  the  President  who  appointed  a 
head  of  a  Department,  the  office  of  the  latter 
would  espire  by  limitation.  To  this  extent, 
and  to  this  extent  alone,  did  the  Senate  con- 
ferees agree  to  change  the^xiating  law.  The 
genera!  clause  prohibiting  removals  of  civil 
officers  is  confined  to  those  who  have  been  ap- 
pointed by  and  with  the  advice  and  consent 
of  the  Senate.  The  special  clause  prohibiting 
removals  of  Cabinet  officera  is  that  those  who 
have  been  appointed  by  a  President  during 
his  term  shall  not  be  removed  without  the  con- 
sent of  the  Senate. 

The  distinction  is  kept  up  between  heads  of 
Departments  and  other  civil  ofEcers.  and  the 
only  limitation  upon  the  power  of  the  Presi- 
dent already  conferred  by  law  Is,  that  havitig 
appointed  such  an  officer  he  shall  not  remove 
him  during  his  term,  without  the  advice  and 
consent  of  the  Senate.  In  all  other  respects 
the  law  of  1789  remains  unaltered. 

Was,  then,  Mr.  Stanton  appointed  by  the 
President  during  his  term  of  office?  If  not, 
he  holds  his  office  under  bis  original  commis- 
sion and  tenure,  and  not  under  this  act.  If 
he  is  included  in  this  actitseffect  is  to  declare 
hia  office  vacant  April  4,  1865,  for  that  was 
thirty  days  after  the  expiration  of  tie  term  of 
the  President  who  appointed  him.  No  such 
absurd  purpose  was  intended.  The  plain  pur- 
posip  was  to  leave  him  to  stand  upon  his  then 
tenureand  commission  and  to  allow  each  Presi- 
dent for  each  terra  to  appoint  hiaheads  of  De- 
partments, with  the  consent  of  the  Senate,  and 
to  secure  Uiem  in.their  tenure  during  that  term 
and  thirty  jjays  thareafter,  unlesa  the  Senate 
sooner  consentedto  their  removal.  If  the  pur- 
poae  was  to  protect  Mr.  Stanton  agwnst  re- 
moval why  select  the  language  that  excludes 
him?  He  was  not  appointed  oy  this  President 
nor  during  this  presidential  term.  How  eaay, 
if  such  was  the  parpose,  to  say  that  "heada 
of  Departments  holding  office  or  hereafter  ap- 

Eointed  should  hold  their  officea,"  &c.  •To 
old  that  the  words  inserted  were  intended  to 
warn  the  President  not  to  remove  Mr.  Stanton 
upon  peril  of  being  convicted  of  a  high  misde- 
meanor, ia  to  punish  the  President  as  a  crimi- 
nal for  the  violation  of  a  Delphic  oracle.  It 
impugns  the  capacity  of  the  conferees  to  ex- 
press a  plain  idea  in  plain  worda. 
C.  I.— 59. 


Icanonly  aay,  as  one  of  the  Senate  conferees 
under  the  solemn  obligations  that  now  rest 
upon  as  in  construing  this  act,  that  I  did  not 
understand  it  to  include  members  of  the  Cab- 
inet not  appointed  by  the  President,  and  that 
it  was  with  extreme  reluctance  and  only  to 
secure  the  passage  of  the  bill  that,  in  the  face 
of  the  votes  of  the  Senate,  t  agreed  to  the  re- 
port limiting  at  all  the  power  of  the  President 
to  remove  heads  of  Departments.  What  I 
stated  to  the  Senate  ia  shown  by  your  records. 
One  of  your  conferees  [Mr.  Bcckaiew]  refused 
to  agree  to  the  report.  Another  [Mr.  Wil- 
LiAMs]  thought  that  a  case  of  a  Cabinet  office- 
refusing  to  resign  when  requested  by  the  Pres- 
ident waa  not  likely  to  occur.  I  stated  ex- 
plicitly that  the  act  as  reported  did  not  protect 
from  removal  the  members  of  the  Cabinet  ap- 
pointed by  Mr.  Lincoln,  that  President  John- 
son might  remove  them  at  hIa  pleasure ;  and  I 
named  the  Secretary  of  War  as  one  that  might 
be  removed.  I  yielded  to  the  opinion  of  the 
Senate  that  no  limitation  should  be  made  upon 
the  power  of  the  Preaident  to  remove  heads 
of  Departments  solely  to  secure  the  passage 
of  the  bilL  I  could  not  conceive  a  case  where 
the  Senate  would  require  the  President  to  per- 
form his  great  executive  office  upon  the  advice 
and  through  heads  of  Departments  personally 
obnosioua  to  him,  and  whom  he  had  not  ap- 
pointed, and,  therefore,  no  Btich  case  was  pro- 
vided for.  You  did  notexpreasly  assent  to  ihia 
constructioHj  but  you  did  not  dissent.  If  either 
of  you  had  dissented,  I  leave  to  each  Senator  to 
say  whether,  in  the  face  of  hia  previous  vote, 
he  would  haveapproved  the  report.  This  con- 
struction of  the  law,  made  when  this  proceed- 
ing could  not  hare  been  contemplated,  when 
the  President  and  each  member  of  hia  Cabinet 
were  supposed  to  believe  the  act  unconstitu- 
tional, made  here  in  the  Senate  as  an  explan- 
ation for  my  yielding  so  much  of  jonr  opinions, 
is  binding  upon  no  one  but  myself.  But  can  I, 
who  made  it  and  declared  it  to  you,  and  still 
beliere  it  to  be  the  true  and  legal  interpreta- 
tion of  those  words,  can  I  pronounce  the  Pres- 
ident guilty  of  crime,  ana  by  that  vote  aid  to 
remove  him  ftom  his  high  office  for  doing  what 
I  declared  and  atill  believe  he  had  a  legal  right 
to  do  7    God  forbid  I 

A  Komau  emperor  attained  immortal  infamy 
by  poating  his  laws  above  the  reach  of  the 
people  and  then  punishing  their  violation  as  a 
crime.  An  American  Senator  would  excel 
this  refinement  of  tyranny,  if,  when  paaaing  a 
law,  he  declared  an  act  to  be  innoceut,  and 
then  as  a  judge  punished  the  same  act  as  a, 
crime.  For  this  reason  I  could  not  vote  for 
the  resolution  of  the  2lBt  of  February,  and 
cannot  aay  "guilty"  to  these  articlea. 

What  the  President  did  do  in  the  removal 
of  Mr.  Stanton  he  did  under  a  power  which 
you  repeatedly  refused  to  talce  from  the  office 
of  the  President— a  power  that  has  been  held 
by  that  officer  since  the  formation  of  the  Gov- 
ernment, and  IB  sow  limited  only  by  the  tror^ 
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of  an  act  the  literal  cocstructioD  of  which  does 
not  include  Mr.  Stanton.  This  construction 
waa  put  upon  the  set  by  llie  Cabinet  when  it 
was  pending  foe  the  approval  of  the  Presideot. 
In  my  judgment  it  is  not  shaken  by  the  ingen- 
ious aigumeiitB  of  the  Managers. 

The  original  exception  was  in  the  body  of 
the  section ;  it  was  inserted  bj  the  conferees  in 
a  modified  form,  aa  9,  proviso  a\  the  close  of 
the  section.  The  first  clause  relates  to  all  civil 
officers,  except  heads  of  Departments.  The 
Hecond  clause  relates  to  heads  of  Departments 
and  no  other  officers.  The  first  clause  ex- 
pressly excepts  the  officers  named  in  the  pro- 
viso, and  also  those  described  in  the  fiDurth 
section.  To  consider  both  classes  of  officers 
a»within  both  clauses  of  the  section  is,  it  seems 
to  me,  an  unnatural  and  forced  construction 
of  language,  and  oertwnly,  when  construed  on 
a  criminal  trial,  is  too  doubtful  upon  which  to 
base  criminal  guilt. 

ItfoUows,  thatas  Mr.  Stantonis not  protected 
by  the  tenure- of- civil- office  act,  bis  removal 
rests  upon  the  act  of  1789,  and  he,  according 
to  the  terms  of  that  act  and  of  the  commission 
held  by  him,  and  in  compliance  with  the  nu- 

lawfully  removed  by  the  President,  and  his 
removal  not  being  contrary  to  the  provisions 
of  the  act  of  March  2,  18G7,  the  first,  fourth, 
fifth,  andsixtharticles,  based  upon  his  removal, 
must  fail. 

The  otily  question  remaining 
eight  articles  is  whether  the  apt 
General  Thomas  as  Secretary  of  War  ad  in- 
terim, as  charged  in  the  second,  third,  seventh, 
and  eighth  articles  is  in  violation  of  the  Con- 
stitution and  the  laws,  and  comes  within  the 
penal  clauses  of  the  tenure- of- office  act, 
was  done  with  the  intent  alleged,  if  so,  me 
President  is  guilty  upon  these  articles.  This 
depends  upon  the  construction  of  the  clauses 
of  tb,e  Constitution  already  quoted  and  of  the 
several  acts  approved  February  13, 1795,  Feb- 
ruary 20,  1863,  and  the  tenure- of- office  act. 

tnder  the  Constitution  no  appointment  can 
be  made  by  the  President  during  the  session 
of  the  Senate,  exc^t  by  and  with  the  advice 
and  consent  of  the  Senate,  unless  of  such  infe- 
lier  officers  as  Congress  may  by  law  invest  in 
the  President  alone. 

By  the  act  of  February  13,  1395,  it  is  pro- 


tan  of  the  DepttAment  of  Vai,  or  of  any  oCScei  of 
^tner  of  tha  said  DmiaitmentB  whose  appatatment 
is  not  In  the  head  thereof,  whoreby  ttioj- cannot  per- 
form the  duties  of  thdiB^reapeotireoScea.itshall 
he  lawful  for  tlie  Fresideot  of  the  United  States,  in 
ease  hs  shall  think  it  neoeBsarv,  to  authorise  an; 

r arson  or  persons,  &t  his  discretion,  to  perform  the 
nties  of  the  said  respective  offices  until  a  suooessor 
be  appointed  or  such  Tacancy  be  filled:  Provided. 
That  no  one  vfioanor  shall  he  supplied  in  manner 
aforesaid  for  a  loneer  term  than  six  months." 

A  grave  question  might  arise  whether  this 
act  is  constitutional  j  whether  the  head  of  a 
Department  is  an  officer  wbQse  appoiatment 


even  for  a  time  might  be  delegated  to  the  Pres- 
ident alone  during  the  session  of  the  Senate. 
Its  existence  unrepealed  would  relieve  the 
President  from  all  criminal  fault  in  acting 
upon  it;  but  it  is  in  derogation  of  the  plain 
constitutional  right  of  the  Senate  to  partici- 
pate in  all  important  appointments,  and  if 
abused  would  utterly  destroy  their  power.  This 
act  applied  only  to  Uie  three  Departments  thea 
existing,  and  was  only  intended  to  apply  to 
vacancies  existing,  and  not  to  vacancies  to  be 
made.  Its  sole  purpose  was  to  provide  for  a 
temporary  vacancy  until  the  constitutional 
mode  of  appointment  could  be  exercised,  and 
could  not  infringe  upon  or  impur  the  right  of 
the  Senate  to  participate  in  appointments.  In 
the  Statut«s-at- Large  it  is  designated  as  "ob- 
solete ;"  and  is,  in  fact,  superseded  by  the  act 
approved  Febrnary  20,  1863,  (vol.  12,  p.  656.) 
TTiis  act,  in  its  title,  shows  its  plain  object  and 
purpose.  It  is  entitled  "An  act  temporarily 
to  supply  vacancies  in  the  Executive  Depart- 
"uents  in  certain  oases."    It  provides — 

"That  in  case  of  the  death,  reaienation.  iibsence 
from  the  seat  of  Goveroment.oi'sickDessofthehead 
execative  Department  of  the  ODveinment.oE 
officer  of  either  of  the  sudDepattmentswhoas 
_,,— Jtmentisnot  in  the  head  thereof,  whereby  the; 
cannot  perform  tbedutieeofUielireaHotlTBimoeB, 
it  shaU^e  lawful  for  the  Pranisntof  tbg  United 
States,  in  caselieehail  thinkitnaoeuarr.toaitthor- 
i!e  tlie  head  of  aify  oUiM  MMQti*e  DeputmeDt,  or 
other  officer  in  either  of  lud  I>epaTmeht>  whose 
ajipointmen  t  is  vested  in  the  PceddeDt.  at  his  discte;- 
irform  the  duties  of  the  SMd  respeotivi 


Thisact,togetberwith  the  clause  of  the  Con- 
stitution providing  for  vacancies  during  the 
recess,  provides  for  all  cases  of  vacancy  ex- 
cept  the  one  of  removal  during  the  session  of 
the  Senate,  and  that  is  left  tobe  exercised'as 
a  part  of  the  constitutional  power  of  appoint- 
ment by  and  with  the  advice  and  consent  of 
the  Senate.  This  act  is  complete  in  itself,  and 
by  its  second  section  repeals  the  act  of  1795, 
and  all  other  acts  providing  for  temporary  ap- 
pointments. It  is  in  harmony  with  the  Con- 
stitution, for  it  avoids  the  doubtful  power  con- 
ferred by  the  act  of  1795,  of  appointing  a  new 
officer  without  the  consent  of  the  Senate,  but 
delegates  to  another  officer,  already  confirmed 
by  the  Senate,  the  power  temporarily  to  per- 
form tbe  dnties  of  the  vacant  place. 

tinder  the  authority  of  this  act  in  the  case 
of  the  vacancies  provided  for  the  President 
might  have  authorized  the  head  of  any  other 
exesutive  Department  to  perform  temporarily 
the  duties  of  Secretary  of  War^  and  the  coun- 
try would  have  had  the  responsibiUty  of  a  high 
officer  already  approved  by  the  Senate.  In 
that  event  no  new  officer  would  have  been  ap- 
pointed, no  new  salary  conferred,  no  new  agent 
of  unauthorized  power  substituted  in  the  place 
of  an  officer  of  approved  merit,  no  mere  instru- 
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mentto  execute  executive  will  would  have  been 
thrust  in  the  face  of  the  Senate  during  their 
sessiou,  to  hold  the  office  in  spite  of  the  con' 
Etitudonal  power  of  the  Senate  and  i^inab 
their  advice  aud  consent.  Under  this  act  the 
President  had  no  more  power  to  appoint  Gen- 
eral Thomas  SeeretMyoflfVaroiijnieramthan 
he  had  to  appoint  any  of  the  leadeis  of  the  late 
rehellion.  General  Thomas  is  an  officer  of  the 
Army,  subject  to  court-martial,  and  not  an  offi- 
cer of  the  Department,  or  in  any  eense  a  civil 
or  Department  officer. 

Did  the  act  of  March  2,  18*37,  confer  this 
authority?  On  the  contrary,  it  plainly  pro- 
' '' '        "   '  ™,ry  appointments  except  as 

a  for.  The  third  section  re- 
itional  authority  of  the  Presi- 
dent to  fill  all  vacancies  happening  during  the 
recess  of  the  Senate  by  death  or  resignation; 
and  that  if  no  appointment  is  made  during  the 
following  session  to  fill  such  vacancy,  the  office 
shall  remain  in  abeyance  until  an  appointment 
is  duly  made  and  confirmed ;  and  provision  is 
made  for  the  discharge  of  the  dnlias  of  the 
office  in  the  mean  time.  The  second  section 
provides  for  the  suspension  of  an  officer  during 
the  recess,  and  for  a  temporary  appointment 
during  Ihe  recess.  This  power  was  esereised 
and  fully  exhausted  by  the  su»>ension  of  Mr. 
Stanton  until  restored  Ig"  the  Senate,  in  com- 
pliance with  the  law.  Mo  authority  whatever 
la  conferred  by  this  act  for  any  temporary  ap- 

E ointment  during  the  session  of  the  Senate, 
ut,  on  the  contrary,  such  an  appointment  is 
plainly  inconsistent  with  the  act,  and  could  not 
be  inferred  or  implied  from  it.  The  sixth  sec- 
tion further  provides ; 

"  That  every  removal  .appointment-Oremployroent 
of  this  aet.'apd  themabiDg.Bignlnp.Bealing.counter- 
aathont}'  for  or  in  leapct  to  aay  euch  appointment 


eedipg  fi 


both 


said  paniahments,  in  tlii 

"fhe  language  is  plain,  explicit,  and  was  in- 
serted not  only  to  prohibit  all  temporary 
appointments  except  during  the  recess,  and  in 
the  mode  provided  for  in  the  second  section, 
but  the  unusual  conrse  was  taken  of  affixing 
a  penalty  t5  a  law  defining  the  official  duty  of 
die  President.  The,  original  bill  did  not  con- 
ttan  penal  clauses;  but  it  was  objected  in  the 
Senate  that  the  President  had  already  disre- 
garded mandatory  proviaions  of  the  law,  and 
wpuld  this;  and,  therefore,  after  debate,  these 
penal  sections  were  added  to  secure  obedience 
to  the  law  and  to  give  t6  it  the  highest  sanction. 

Was  not  this  act  willfully  violated  by  the 
President  during  the  session  of  the  Senate? 

It  appears  from  the  letter  of  the  President  to 
General  Grant,  from  his  conversation  with 
General  Slierman,  and  from  his  answer,  that 
he  had  formed  a  fixed  resolve  to  get  rid  of  Mr. 
Stanton  and  fill  the  vacancy  without  the  advice 


of  the  Senate.  He  might  have  secured  a  new 
Secretary  of  War  by  sending  a  proper  nomina- 
tion to  the  Senate,  This  Tie  neglected  and' 
refused  to  do.  He  cannot  allege  that  the  Sen- 
ate refused  t«  relieve  him  from  an  obnoxions 
minister.  He  could  not  say  that  the  Senate- 
refused  to  confirm  a  proper  appointee,  for  he- 
would  make  no  appointment  to  them.  The- 
Senate  had  declared  that  the  reasons  assigned' 
for  suspending  Mr.  Stanton  did  not  make  the- 
case  required  by  the  ten  ore- of- office  act,  but  V. 
affirm  as  my  conviction  that  the  Senate  wonlfh 
have  confirmed  any  one  of  a  great  number  of' 

{atriotic  citizens  if  nominated  to  the  Senate, 
cannot  resist  the  conclusion,  from  the  evi- 
dence before  ns,  that  he  was  resolved  to  obtain- 
a  vacancy  in  the  Department  of  War  in  such  &■ 
waj'  that  he  might  fill  the  vacancy  by  an  ap- 
pointment without  the  consent  of  the  Senate 
and  in  violation  of  the  Constitution  and  the 
law.  This  was  the  purpose  of  the  offer  to 
General  Sherman.  This  was  the  purpose  of' 
the  appointment  of  General  Thomas.  If  he 
had  succeeded  as  he  hoped  he  could  have- 
changed  his  temporary  appointmentat  pleasure,, 
and  thus  have  defied  the  authority  of  the  Sen- 
ate and  the  mandatory  provisions  of  the  Con- 
stitution and  the  law.  I  cannot  in  any  other 
way  account  for  his  refusal  to  send  a  nomina' 
tion  to  the  Senate  until  after  the  appointment' 
of  General  Thomas.  The  removal  of  Mr. 
Stanton  by  a  new  appointment,  confirmed  by 
the  Senate,  would  have  complied  with  the- 
Constitution,  The  absolute  removal  of  Mr, 
Stanton  would  have  created  a  temporary 
vacancy,  but  the  Senate  was  in  session  to  share 
in  the  appointment  of  another.  An  ad  interim- 
appointment  without  authority  of  law,  during 
the  session  of  the  Senate,  would  place  the' 
Department  of  War  at  his  control  in  defiance 
of  the  Senate  and  the  law,  and  would  have  set 
an  evil  example,  danKCroua  to  the  public 
safety — one  which,  if  allowed  to  pass  unchal- 
lenged, would  place  the  President  above  and- 
beyond  the  law. 

The  claim  now  made  that  it  was  the  sole  de- 
sire of  the  President  to  test  the  constitutionality 
of  the  tenure- of- office  act,  ia  not  supported  by 
reason  or  by  proof.  He  might,  in  August  last, 
or  at  any  time  since,  without  an  ad  interim 
appointment,  have  tested  this  law  by  a  writ  of 
quo  warranto.  He  might  have  done  so  by  an 
order  of  removal,  and  a  refusal  of  Mr.  Stan- 
ton's requisitions.  He  might  have  done  so  by 
assigning  a  head  of  a  Department  to  the  place 
made  vacant  by  the  (*der  of  removal.  Such 
was  not  his  purpose  of  expectation.  He  ex- 
pected by  the  appointment  of  General  Sherman 
at  once  to  get  possession  of  the  War  Depart- 
ment, so  whenGeneral  Thomas  was  appointed' 
there  was  no  suggestion  of  a  suit  at  law  nntil 
the  unexpected  resistance  of  Mr.  Stanton,  sup- 
ported by  the  action  of  the  Senate,  indicated 
that  as  the  only  way  left. 

Nor  is  this  a  minor  and  unimportant  viola- 
tion of  law.    If  upon  claim  that  the  tenure-of- 
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office  act  was  unconstitutional,  he  might  re- 
move an  officer  and  place  his  inatrument  or 
agent  in  poasessioii  of  it,  he  might  in  the  9ame 
way  and  l)j  the  same  means  take  possession 
of  all  the  Executive  Departments,  of  all  the 
bureaus,  of  the  offices  of  the  Auditors,  Comp- 
trollers, Treasurer,  collectors,  and  assessors, 
and  tlius  contr^jl,  by  liis  will,  the  purse  and  the 
sword.  He  knew  that  his  power  was  contested, 
and  he  dehed  it.  It  is  clearl;  shown  that  his 
purpose  was  deliberately  formed  and  deliber- 
ately executed,  and  the  means  for  its  e;cecutJon 
were  carefully  selected.  I  therefore  conclude 
that  the  appoiiitment  of  General  Thomas  was 
a  willful  violation  of  the  law  in  derogation  of 
tlie  rights  of  the  Senate,  and  that  the  charges 
contained  in  the  second,  third,  seventh,  and 
eiriith  articles  are  true. 

The  criminal  intent  alleged  in  the  ninth 
article  is  not  sustained  by  the  proof.  All  the 
President  did  do  in  connection  with  General 
Emory  is  reconcilable  with  his  innocence,  and 
(Jieretore  I  cannot  say  he  is  guilty  as  charged 
in  this  article. 

Thetentharticle  alleges  intemperate  speecbes 
improper  and  unbecoming  a  Chief  Magistrate, 
and  the  seditious  arraignment  of  the  legislative 
branch  of  the  Government.  Itdoes  notallege 
a  specific  violation  of  law,  but  only  personal 
and  political  offenses  for  which  be  has  justly 
forfeited  the  confidence  of  the  people. 

Am  I,  as  a  Senator,  at  liberty  to  decide  this 
(Muse  against  the  President  even  if  guilty  of 
sach.  offenses.  That  a  President  in  his  personal 
conduct  may  so  demean  himself  by  vice,  gross 
immorality,  habitual  intoxication,  gross  neg- 
lect of  official  duties,  or  the  tyrannous  exercise 
of  power,  as  to  justify  his  removal  from  office 
is  clear  enough  j  but  the  Senate  is  bound  to 
take  care  that  the  offense  is  gross  and  palpable, 
justifying  in  its  enormity  the  application  of  the 
strongwords  "high  crime  or  misdemeanor." 
And  above  all,  we  must  guard  agwnst  making 
crimes  out  of  mere  political  differences,  or  the 
abuse  of  the  freedom  of  speech,  or  of  the  ex- 
hibition of  personal  wealtnesa,  wrath,  or  im- 
becility. We  do  not  confer  the  office  of  Presi- 
dent, and  maynot  take  it  away  except  for  crime 
or  misdemeanor.  The  people  alone  may  con- 
vict and  condemn  for  such  offenses.  The  Sen- 
ate may  not  trespass  upon  the  jurisdiction  of 
the  people  without  itaelr  being  guilty  of  usurpa- 
tion and  tyranny.  Better  far  to  submit  to  a 
temporary  evil  than  to  shake  the  foundations 
of  the  civil  superstructure  established  by  tte 
Constitution  byenlarginf  our jurisdicti      


1  ft?om  office  the  utn^ost 


.0  punish  by  i 

latitude  of  disi 

ination,  which,  s 

bj  unlawful  acts, 

Bep: 
Ninth  Congress  refused  to  rest  an  accusation 
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I  these  speeches,  and  so  of  the  present 
House,  until  other  acts  of  a  different  character 
induced  these  articles  of  impeachueut.    We 


must  pass  upon  this  article  separately,  and 
upon  It  my  judgment  is  that  it  does  not  allege 
a  crime  or  misdemeanor  within  the  meaning 
of  the  Constitution. 

The  great  offense  of  the  President  consists 
of  his  opposition,  and  thus  far  anccessfnl'oppo- 
sition,  to  the  constitutional  amendment  pro- 
posed by  the  Thirty-Ninth  Congress,  which, 
approved  by  nearly  all  the  loyal  States,  would, 
if  adopted,  have  restored  the  rebel  States,  and 
thna  have  strengthened  andresCored  the  Union 
convulsed  by  civil  war.  Using  thescaffoidiags 
of  civil  governments,  formed  by  him  in  those 
States  without  authority  of  law,  he  has  de- 
feated this  amendment;  has  prolonged  civil 
strife ;  postponed  reconstruction  and  reunion ; 
and  aroused  again  the  spirit  of  rebellion  over- 
come and  subdued  by  war.  He  alone,  of  all 
the  citizens  of  the  United  States,  by  the  wise 
provisions  of  the  Constitution,  is  not  to  have  a 
voice  in  adopting  amendments  to  the  Consti- 
tution i  and  yet  he,  by  the  exercise  of  a  bale- 
ful infiuence  and  unauthorized  power,  has  de- 
feated an  amendment  demanded  by  the  result 
of  the  war.  He  has  obstructed  as  far  as  he 
could  all  the  efforts  of  Congress  to  restore  law 
and  civil  government  to  the  rebel  States.  He 
has  abandoned  the  part^  which  trusted  him 
with  power,  and  the  principles  so  often  avowed 
by  him  which  induced  their  trust. 

Instead  of  cooperating  with  Congress,  by 
the  execution  of  laws  passed  by  it,  he  has 
thwarted  and  delayed  their  execution,  and 
sought  to  bring  the  laws  and  the  legislative 
power  into  contempt.  Armed  by  the  Consti- 
tution and  the  laws,  with  vast  powers,  he  has 
neglected  to  protect  loyal  people  in  the  rebel 
States,  so  that  assassination  is  organized  al! 
over  those  States,  as.a  political  power  to  mur- 
der, banish,  and  maltreat  loyal  people,  and  to 
destroy  their  property.  All  these  he  might 
have  ascribed  to  alleged  want  of  power,  or  to 
difference  of  opinion  in  questions  of  policy, 
and  for  these  reasons  no  sueh  charges  were 
exhibited  ag^nst  him,  thoughthey  affected  the 
peace  and  safetyof  the  nation.  When  he  adds 
to  those  political  offenses  the  willful  violation 
of  a  law  by  the  appointment  of  a  high  officer 
during  the  session  of  the  Senate,  and  without 
its  consent,  and  with  the  palpable  purpose  to 
gain  possession  of  the  Department  of  War, 
for  an  indefinite  time,  a  case  is  made  not  only 
within  the  express  language  of  the  law  a  high 
misdemeanor,  but  one  which  includes  all  the 
elements  of  a  crime,  to  wit;  a  violation  of  ex- 
press law,  willfully  and  deliberately  done  with 
the  intent  to  subvert  the  constitutional  power 
of  the  Senate,  and  havina  the  evil  effect  of 
placing  in  the  hands  of  the  President  unlimited 
power  over  all  the  officers  of  the   Govern- 

This  I  understand  to  be  the  substance  of  the 
eleventh  article.  It  coiUains  many  allegations 
which  I  regard  in  the  nature  of  the  induce- 
ment, but  it  includes  within  it  the  charge  of 
the  willful  violation  of  law  more  specifically  set 
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out  in  the  second,  third,  seventh,  and  eighth 
articles,  and  I  shall  therefore  vote  for  it. 

The  power  of  impeacbment  of  all  the  officers 
of  the  Gorernment,  vested  in  the  Senate  of 
the  United  States,  is  the  highest  trnat  reposed 
in  anj  branch  of  our  Government.  Its  eier- 
cise  is  indispensable  at  times  to  the  safety  of 
the  nation,  while  its  abuse,  especially  under 
political  excitement,  would  Bubordinatfl  the 
esecative  and  the  judiciary  to  the  legislative 
department.  The  guards  against  such  a  result 
ore  in  tie  love  of  justice  inherent  in  the  people 
who  would  not  tolerate  an  abuse  of  power,  and 
also  in  thesoleran  appeal  each  of  as  have  made 
to  Almighty  God  to  ao  impartial  justice  in  this 
cause.  We  dare  not  for  any  human  consider^ 
ation  disregard  this  oath,  but  guided  by  con- 
science and  reason  will,  no  doubt,  each  for 
himself,  render  his  verdict  upon  these  charges 
according  to  the  law  and  the  testimony,  and 
■without  bias  from  jietsonal,  political, 
ular  influence.  This  done  we  may  d 
personal  consequences  and  leave  our  judgi 
"'       iduet  in  this  great  historical  trial 


thete 


t  of  til 


HON.  ORRIS    8.  FERRY. 

Eleven  articles  of  impeachment  are  preferred 
by  the  House  of  Representatives  against  the 
President  of  the  United  States. 

The  first,  second,  third,  eighth,  and  eleventh 
depend,  wholly  or  in  part,  upon  the  validity  and 
constructionof  theactof  Marcha,  1867,  "reg- 
nlating  the  tenure  of  certain  civil  oEEoei,"  and 
will  be  considered  together  in  a  subsequent 
portion  of  this  opinion. 

The  fourth;  filtb,  sixth,  and  seventh  charge 
the  commission  of  the  offense  technically 
tnown  as  "  conspiracy,"  either  as  defined  by 
statute  or  by  common  law.  It  is  sufficient  to 
aay,  in  regard  to  these  articles,  that  the  proof 
does  not  sustain  the  charge.  No  testimony  has 
been  adduced  to  show  a  "conspiracy"  by  the 
President  with  any  person  other  than  Lorenao 
Thomas,  and  the  evidence  exhibited  is  sub- 
Btantially  confined  to  the  letter  of  authority  Of 
February  31,  1868,  signed  by  the  former,  and 
the  acceptance  of  the  place  of  Secretary  of  War 
ad  interim  by  the  latter.  The  conduct  of  Gen- 
eral Thomas  seems  to  have  been  influenced  by 
a  mistaken  idea  of  the  obligation  of  military 
obedience,  {to  which,  indeed,  the  phraseology 
of  the  letter  of  authority  affords  some  counte- 
nance,) while  the'President  treats  him  as  a 
subordinate  rather  than  as  a  confederate. 

So,  also,  the  proof  fails  to  sustain  the  ninth 
article,  which  is  based  upon  the  conversation 
between  the  President  and  General  Emory  on 
the  22d  of  February,  1868.  The  only  evidence 
before  us  is  the  testimony  of  General  Emory 
himself,  which  discloses  the  declaration  by  the 
President  of  his  opinion  of  the  validity  of  an 


act  of  Congress,  but  affords  no  reason  to  infer 
that  it  was  given  as  charged,  "with  intent 
thereby  to  induce  said  Emory,  as  commander 
of  the  department  of  Washington,  to  violate 
the  provisions  of  said  act,"  &c. 

The  specifications  of  the  tenth  article,  as  to 
the  delivery  of  the  speeches,  are  substantially 
proved,  but  the  legal  conclusion,  that  thereby 
''saidAndrewJohnson,  President  of  the  United 
States,  did  commit  and  was  then  and  ^here 
guilty  of  ahighmiademeanorin  office,"  doesnot 
result  from  the  establishment  of  the  truth  of  the 
specifications.  The  speeches  proved  were  cer- 
tainly not  indictable,  either  a^  common  law  or 
by  statute,  Hor  were  they  in  any  sense  acts  of 
oEBcial  misconduct  or  omissions  of  official  duty. 
They  were  vain,  foolish,  vulgar,  and  unbecom- 
ing, but  the  Constitution  does  not  provide  that 
a  President  may  beimpeached  for  theeshibitioQ 
of  these  qualities. 

Contenting  myself  with  these  observations 
upon  the  fourth,  fifth,  sixth,  seventh,  ninth, 
and  tenth  articles  of  impeacbment,  I  find  the 
respondent  not  guilt}/  upon  each  and  all  of 

The  first,  second,  third,  eighth,  and  eleventh 
articles  remain  to  be  considered,  and  upon 
these  I  am  constrained  to  arrive  at  a  different 
result.  I  accept,  preliminarily,  the  construc- 
tion given  by  the  Chief  Justice  to  the  eleventh 
article: 

"  The  eraTiimen  of  this  article  soema  to  be  tha.t  Oie 
President  attempted  to  defeat  the  execution  of  the 
tenure-of-officeaot."  »  *  »  «  '■Thosin- 
Kleeubstaative  matter  cbarged  le  the  att«iiipt  te  pre- 

^^,.1  Ih.  -...^..ti/.^^f  ll,.,t»„„tB-0f-0ffiCBa(!t."  • 

It,  conneoted-witli  Uie 
bseoaNitly  alle«ed,  ii 
euiirKeuufl  iiiuuiKDiuuueiuQauDrof  whleathcFTflC^- 
dent  is  nlleEed  to'hava  been  rntlty.  The  e«ieid 
question,  Euilty  or  not  Bollty  of  afairii  misdemBanor 
ascbarMd.  Eeemstnllytocovertbswnoleoharsie."— 


ar^  of  the  Chi^  Justice,  Tnipeacbmi 


t  Trial, 


If  an  actual  violation  of  the  tenure -of- office 
act  is  a  high  misdemeanor,  as  declared  by  the 
act  itself,  tben,  in  my  judgment,  the  attempt 
to  "defeat,"  to  "prevent"  the  execution  of 
that  act  by  the  President  of  the  United  States, 
charged  with  Ihewholeresponsibility  of  execu- 
tive duty,  is  a  high  misdemeanor  in  office,  for 
whose  commission  the  Constitution  subjects 
him  to  impeachment  and  reihoval  from  office. 

With  this  preliminary  statement  I  observe 
that  niy  opinion  upon  the  second,  third,  eighth, 
and  eleventh  articles  arises  out  of  and  must 
stand  or  fall  with  the  opinion  which  I  hare 
formed  upon  the  first.  The  greater  portion  of 
my  remaining  observations  will  therefore  be 
directed  to  that  article. 

The  substantive  charge  in  the  first  article  is 
the  removal  of  Mr.  Stanton,  contrary  to  the 
provisions  of  the  tenure -of- office  act.  It  is 
true  that  the  removal  is  alleged  only  indirectly, 
but  it  is.  familiar  law  that  the  technicality  of 
an  indictment  is  unnecessary  in  articles  of  im- 
peachment. The  first  article  states  in  delaM 
what  the  President  did  and  the  intent  with 
which  it  was  done,  namely,  to  violate  the  act ; 
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aodthefaots^taM  constitute  in  effect  an  actual 
removal,  with  whick  statement  the  evidence 
also  accords.  . 

On  the  21at  of  February,  1868,  the  President 
aeDda  written  notice  to  Mr.  Sl«nton  stating  to 
him  "  you  are  hereby  removed."  On  the  same 
■day  the  President  informs  Lorenzo  Thomas 
that  Mr.  Stanton  has  ''  been  this  day  removed," 
and  appoints  the  Adjutant  General  Secretary 
ad  Uiierm.  The  Secretary  ad  inUnm  is  in- 
Titett  to  take  and  does  take  his  place  as  Secre- 
tary of  War  in  the  Cabinet  councils  from  that 
day  to  tte  present ;  is  recognized  there  as  Sec- 
retary by  the  Frpsident  ana  Cabinet,  and  Mr. 
Stanton  is  carefully  excluded ;  and  filially,  two 
nominations  of  a  permanent  Secretary  have 
been  sent  to  the  Senate  by  the  President  "  in 
place  of  Edwin  M.  Stanton,  removed."  By 
these  acts  the  President  must  stand  or  fall ; 
according  to  them  be  is  to  be  tried,  and  be 
accepts  the  issue. 

Was,  then,  tbe  removal  of  Mr.  Stanton  a  high 
misdemeanor  aa^harged?  The  siictb  section  of 
the  tenure-of -office  act  is  as  follows ; 

"Every  removai,  appoinlment,  or  employniBOt 
made,  had,  or  exercised  pontrarr,  to  the  provision: 

« letter  of 


ofin°MP  " 

in^lO)|meat  bIibU  bi 


Ldrea  lu  ne.  aigu  iDiESUBUiHuiun,  luju  u|mjjj 

„»nviolion  thereof  everr  person  gnilty  the. — 

be  puniahed  by  a  fine  not  exoeedine  tlO.OOO.  or  t>y 
bpprisanmeat  not  exceeding  five  years,  or  both  »ud 
iflmiEhmonta.  in  the  discretion  of  the  court." 

If  the  Statute  is  valid,  and  Mr.  Stanton  is 
within  its  provisions,  the  character  of  the  of- 
fense would  seem  to  be  unmistakable. 

The  President  denies  its  validity,  asserting — 

"That  the  Constitution  of  the  United  Slates  con- 
fers on  bim  as  pfitt  of  the  eieoutivs  power,  and  as 

forminE  tbe  enEeutive  duty  expresaly  imposed  upon 
bim  by  the  Constitntion,  of  taking  core  that  tho  laws 
befaithfuUyeieoutsd,  rftejioi(Mra((!Bt/o»daiiii»ie« 
of  removing  from  oShne  o,ll  txe/iviiw  oMcerefor  cauHe  to 
SejMdaed  of  6b  Ifto  J^eaidml  aloat."—Aiutiier  to  ArU- 

Of  course  this  claim  would  extend  not  only 
to  tbe  act  of  March  2,  1807,  but  would  sweep 
ftom  the  statute-book  every  act  fixing  any 
tenure  of  office  except  the  pleasure  of  the  Pres- 
ident. The  assertion  of  these  extraordinary 
prerogatives  rests  upon  the  following  words  of 
the  Constitution : 

a  Presi- 

It  is  not  pretended  that  there  is  a  word  in 
the  Constitution  besidestkese  that  confers  upon 
anybody  the  power  of  removal  from  office,  ex- 
cept in  cases  of  impeachment.  Itbehooves  us, 
then,  to  inquire  what  is  this  "  exeeuUiie  pojcer" 
which  is  "wated"  in  the  President  of  the 
United  States  of  America? 

Executive  powers  differ  in  different  nations. 
A  Russian  czar  has  executive  power  quite 
nnlike  that  of  a  British  sovereign,  and  we  have 
hitherto  supposed  that  of  the  latter  to  be  equally 
■dissimilar  Co  the  authority  of  a  republican 
Preaidei^    Howj  then,  shaT  —  "" """ 


tion  in  the  United  States?  Sim- 
ply by  the  Constitution.  Does  that  instruinent 
expressly  confer  a  power?  We  must  submit. 
Is  it  silent,  and  is  it  necessary  to  place  the 
power  somewhere  for  the  weil-ordenog  of  the 
state?  We  must  search  tbe  Coustiiacion  to 
find  tbe  authority  which  is  clothed  with  the 
function  of  creating  or  designating  the  proper 
depositary. 

The  Constitution  is  silent  upon  the  power  of , 
removal;  but  this  isapowerthat  may  be  need- 
ful for  the  well-ordering  of  the  State ;  and  turn- 
ing to  the  last  clause  of  tbe  eighth  section  of 
tho  first  article  of  the  Constitation  we  find  the 
authori^  given  to  Congress  "to make  all  laws 
which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  all  powers  vested  by  this 
Constitution  in  the  GonerToaeat  d'  the  United 
States,  oriitanj/B^rtmentor  officer  thereof." 

It  would  certainly  seem  too  plain  for  a^a- 
meat  that  the  "act  relating  the  tenure  of 
certwn  civil  offices"  is  within  the  very  letter 
of  this  constitutional  authority.  The  judg- 
ment of  the  Senate,  three  times  deSnitely  ex- 
pressed, has  been  in  conformity  with  these 
views,  and  to  that  judgment  X  adhere. 

The  inquiry  whether  Mr.  Stanton  is  within 
the  provisions  of  the  law  has  been  complicated 
by  flie  in^nuity  of  counsel,  but,  upon  a  fair 
consideration  ot  the  act^  presents  little  diffi- 
culty.    The  first  section  is  as  follows; 

"  Everv  penon  holding  any  civil  office  to  which  he 
ha9  been  appointed  by  and  witli  the  advice  and  con- 
after  be  appointed  to  any  su<^  office,  and  shall  be- 
oome  du^  qualified  to  act  therein,  i»,  and  shall  he, 
entitled  to  ho)d  such  office  until  a  BHCoe^or  shall 

Bed,  eiecpt  as  herein  otherwise  provided;  Premde^, 
That  the  SecretaiiaB  of  State,  of  the  Treasury,  of 
War,  of  the  Navy,  and  of  the  Xuterii»'.  the  Postmaster 
Oeneral.  and  the  Attorney  General,  shall  hold  their 
offices  respectively  for  and  durme  the  term  of  tbe 
President  by  whom  they  may  have  been  appointed, 
and  for  one  month  thereafter,  subieot  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate."      , 

It  is  claimed  that  the  debates  in  Congress, 
and  especially  in  the  Senate,  upon  the  pass^e 
of  the  act,  demand  a  construction  which  shSl 
exclude  Mr  Stanton  from  its  provisions.  I 
remark  here  that  these  debates  should  not  be 
confounded  with  what  is  termed  "eontempo- 
wneous  construction  "  I  shall  have  occasion 
to  consider  the  latter  in  another  place.  The 
debates  may  properly  be  examined  in  order  to 
ascertain  the  intent  of  the  makers  of  the  law. 
I  was  not  in  Congress  at  the  passage  of  the 
act,  and  mast  consider  it  in  its  historic  and 
legal  aspect.  The  counsel  who  opened  the 
case  for  the  President  very  truly  remarked, 
(page  375,  Impeachment  Trial :) 

"  This  law.  as  Seuatore  very  well  know,  had  a  pur- 

SDse;  there  was  a  practical  ohject  in  Uie  view  of 
oneresa;  andboweverelearitmiebtEeem  that  the 

ease,  would  exclude  that  ease;  however  cleii  that 
might  seem  on  the  mere  words  of  the  law,  if  the 
purpose  of  tbe  law  could  be  discerned,  and  that  pnr- 

oifierent  intarpretaCion  should  be  s^ysd." 

What,  now,  was  the  pracflcal  object  of  tiia 
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law  so  far  as  it  refers  to  Cabinet  oEEcers!  I 
thiak  tliat  no  candid  reader  of  the  debates  in 
the  House  of  Repreeentativea  can  doubt  that 
that  body  intended  to  protect  all  the  members 
of  Mr,  Johnson's  Cabinet  against  removal  bj 
the  President  alone.  Bightqf  or  wrongly,  they 
felt  that  it  wonld  bfe  safer  for  the  conntry  to 
have  l^e  Departments  in  the  hands  of  the  ex- 
isting Cabinet  officers  until  the  Senate  should 
consent,  to  their  removal.  I  think  that  it  is 
also  evident  that  the  Senate  was  willing  to 
leave  with  the  President  the  power  of  remov- 
ingall  Cabinet  offioersas  theretofore  practiced. 

Here  the  two  Houses  disagreed,  and  in  the 
bill  as  reported  by  the  conlerence  committee 
there  was  a  compromise.  I  think  that  the 
House  supposed  that  it  had  attained  its  object 
hj  the  bill  as  reported  by  the  conference  com- 
mittee, by  keeping  in  aM  the  Cabinet  officers 
until  one  month  after  the  close  of  the  current 
presidential  term,  tmlesa  the  Senate  should 
sooner  coueent  to  their  removal.  1  thinkthat 
the  Senate  supposed  that  ithad  gained  its  poiiit 
80  far  as  the  Secretaries  appointed  by  Mr.  Lin- 
coln were  concerned,  I  am  thus  brought  to 
the  necessity  of  constrnine  a  law  passed  by  one 
House  with  a  different  intention  from  that 
which  animated  the  other.  I  am,  of  course, 
left  to  determine  the  true  intent  and  meaning 
of  the  law  by  the  law  itaelf,  giving  to  its  lan- 
guage its  ordinary  legal  scope  and  signification. 

Coming  thus  to  the  consideration  of  the  first 
section  of  the  act,  (whii^  alone  is  material  to 
this  ipquirj",)  it  wiil  be  observed  that  it  does 
col  deal  with  the  incidents  of  o£kes,  but  with 
thefranchisesof  pWMns.  Itregulates  tenures, 
•ms,  of     " 

can  lead  to  a  misconceptii 

The  word  tenure  comes  to  us  from  ttie  law 
of  real  estate; 

ore  lenanrs.  uid  tbe  maimer  of  t^eir  poasession  a 
l«i«re."— 2  Bla.  Com.,  60. 

Webster  defines  the  word  as  follows : 
*"TennrB;  the  act  or  right  of  holding  aa  property. 
BlaODOr  of  holding  in  general." 

It  is  a  right  or  title  pertaining  to  a  person, 
and  as  such  is  treated  throughout  the  statute. 
The  body  of  the  section  comprehends  ''■every 
person  A»lding  civil  o^ce,"  and  ia  restricted 
onlybyasingle exception,  namely,  thepersons 
described  in  the  proviso  as  holding  their  offices 
during  the  term  ofthe  President  by  whom  they 
were  appointed.  The  counsel  for  the  Presi- 
dent {page  1099,  Impeachment  Trial)  quotes 
the  proviso; 

-Provided,  That  fhe  Secretaries  of  State,  of  the 
Ireaaury,  ot  War,  of  (he  Navy,  andof  "      '  ' 
the  Postmaster  " 
shnlt  hold  their 

And  adds  : 

"That  does  n< 


but  an  officer;  a  person  holding  an  office,  ^h 
office  has  no  tenure;  the  possessor  of  an  offiei 
has  that  "  manner  of  possession,"  1hat,''act 
or  right  of  holding,"  that  "manner  of  hold- 
ing,'*^ which  is  a  (enure.  The  absurdity  be- 
comes apparent  if  we  read  the  proviso  accord- 
ing to  the  constniction  of  the  ingeuioas  counsel 
for  the  President; 

"  The  offices  of  Secrolnrr  tff  Stale,  of  War,  io..  ahall 
hold  their  raapeetiva  offices,"  i«. 

It  follows,  therefore,  as  suggested  by  one  of 
thb  Managers,  that  it  is  immaterial  whether 
we  consider  Mr.  Stantoil  as  holdiilg  his  office 
during  the  tferm  of  the  President  by  whom  he 
was  appointed  or  not;  all  agree  that  he  itas 
holding  the  office ;  if  within  the  term  of  the 
President  by  whom  he  was  appointed  he  ia 
embraced  In  the  proviso ;  if  not  within  sucK 
term,  he  was  a  "person  holding  civil  office," 
and  protected  by  the  body  of  the  section. 

If,  now,  I  turn  to  contemporaneous  constmo- 
tiou  (0  ascertain.the  meaning  of  the  law,  Ifind 
such  a  construction  given  both  by  the  osecn- 
dve  ajid  lesislative  departments  of  the  Oovem- 
ment.  Whatever  the  President  or  his  Cabinet 
faay  have  thought  before  the  final  passage  of 
the  act  of  its  effect  upon  Mr.  Stanton,  a  period 
arrived  within  a  few  months  after  its  passage 
when  it  became  necessary  for  Mr.  Johnson  to 
give  it  a  practical  constrnction.  He  informs 
us  thai  he  proceeded  with  great  and  anxious 
deliberation,  and  the  evidence  before  usdemoii- 
Slrates  that  he  arrived  at  tbe  conclusion  that 
Mr.  Stanton  was  within  the  act. 

On  the  I2th  of  August,  1867,  the  President 
suspended  the  Secretary  of  War  from  office,  in 
conformity  with  the  provisions  of  the  act.  Bj 
thesaiae  authority  he  appointed  General  Grabc 
Secretary  ad  interim.  He  notified  the  Secre- 
tary of  the  Treasury  of  his  action,  citing  the 
act  by  name  as  the  authority  for  such  notifi- 
cation. He  sent  in  his  reasons  to  the  Senate, 
pursuant  to  the  law,  and,  as  he  informs  us, 
hoped  for  the  concurrence  of  the  Senate  and 
the  removal  of  the  Secretary,  in  accordance 
with  the  law. 

It  is  too  late  now  to  do  away  vilh  the  effect 
of  this  executive  construction  by  the  assertion 
that  a  power  of  suspension  has  been  discovered 
in  ihe  Constitution  which  has  never  been  exer- 
cised and  never  thought  of  before  since  the 
foundation  of  the  Government. 

Upon  the  presentation  of  the  President's 
reasons  for  the  removal  of  the  Secretary  the 
Senate  gave  a  legislative  construction  to  the 
statute.  It  proceeded  in  exact  conformity  with 
the  terms  of  the  law ;  it  considered  the  reasons ; 
it  debated  them ;  it  refused  to  concur  in  them, 
and  sent  notice  thereof  to  the  President.  I  am 
not  aware  that  a  single  Senator  in  that  debate 
suggested  that  Mr.  Stanton  was  suspended  by 
"virtue  of  the  Constitution,  or  that  he  was  not 
embraced  in  the  protection  of  the  tennre-of- 

XJpon,  then,  a  tair  consideration  of  the  de, 
hates  ftbcompanyiug  the  paa&ge  of  the  act- 
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npOQ  the  proper  oonatmetion  of  the  language 
of  the  act  itself,  andu^ion  the  contemporaneoiis 
COnstruclJon  given  to  it  by  the  eieeutive  and 
legislative  branches  of  the  Government,  I  find 
Mr.  Stanton  to  be  embraced  within  the  pro- 
viaions  of  the  first  section. 

I  find,  therefore,  the  act  t«  be  valid,  and  that 
it  includes  Mr.  SUmton  in  its  protection  against 
the  presidential  power  of  removal  ■without  the 
consent  of  the  Senate. 

I  find  that  the  President  has  deliberately 
broken  this  law,  and,  by  its  express  terras,  has, 
in  so  doing,  committed  a  high  misdemeanor. 

It  is  urged,  however,  that  the  offense  is  not 
complete  oecauee  the  criminal  intent  nas  ab- 
sent. It  is  said  that  the  law  was  broken  to  test 
its  constitutionality.  To  this  the  obvious  an- 
swer 13,  he  who  bceaka  a  law  for  thia  purpose 
must  take  the  risk  of  its  being  held  to  be  coa- 
1 1  t  1  by  the  proper  tribunals.  In  this 
1h  isenate  is  the  proper  tribunal  for  the 
t  1  f  the  question,  and  it  affirms  the  cousti- 
t  I  ty  ot  the  law. 

B  t  I  do  not  find,  in  lact,  that  it  was  the 

te  t  f  the  President  to  try  the  constitu- 
t  1  q  stion.  The  means  adopted  were  not 
d  pt  i  to  that  end.  Upon  the  removal  of 
M     bta  t  n  the  latter  could  have  no  remedy 

th  rts,  and  the  President,  though  time 

d  pp  tunity  have  been  ample  since  the 
p  g  f  the  law,  has  never  attempted  to 
t    I  gal  proceedings  himself. 

Th         dence  in  this  case  exhibits  the  real 

t  t  w  th  perfect  clearness.  The  declarations 
f  th  P  Bident  at  different  periods  during  the 
lost  t  years,  aa  proved  before  ns ;  his  in- 
te  m  ddl  g  nith  the  southern  LeEislatures  in 
pp  t  to  Confess,  as  shown  Dy  the  Ala- 
fa  m       I  gram  ;  his  conversation  with  Wood, 

1  Id  g  his  purpose  of  distributing  a  pat- 
ronage, whose  emoluments  exceed  twenty- 
one  million  dollars  a  year,  for  the  purpose  of 
creating  a  party  hostile  to  the  measures  of 
Congress — all  the^e  demonstrate  a  fixed  and 
unconstitutional  design  to  "defeat"  and  "pre- 
vent" the  execution  of  the  laws.  Grant  that 
be  was  honest  in  all  this,  and  that  be  believed 
that  the  laws  ought  to  bavebeen  defeated.  So 
were  Charles  I  and  James  II  honest  in  their 
ideas  of  tbe  royal  prerogative ;  but  those  ideas 
brought  one  to  the  block  and  cost  the  other  bis 
'  crown.  In  this  country  the  Legislature  is  the 
organ  of  the  people,  and  the  laws  are  the  peo- 
ple's will,  lor  the  Executive  to  set  his  own 
will  in  opposition  to  tbe  will  of  the  people, 
expressed  through  Congress,  and  employ  the 
powers  vested  in  him  for  other  purposes  to  that 
end,  is  repugnant  to  the  whole  spirit  of  the 
Conetitution. 

Yet  the  evidence  leaves  no  doubt  that  such 
has  been  the  persistent  course  of  the  President 
for  mote  than  two  years.  In  ibis  course  Mr.- 
Stanton  had  become  a  formidable  obstacle  to 


IB  for  the  suspension  of  the  Sec- 


retary, and  the  answer  to  the  first  article  of 
impeachment,  disclose  the  irreconcilable  na- 
ture of  their  differences,  and,  as  is  evident 
from  the  President's  letter  to  General  Grant, 
these  differences  culminated  soon  after  the  pas- 
sage of  the  supplementary  reconstruction  bill 
of  March  23,  1867.  From  the  time  of  the  pas- 
sage of  that  bill  tbe  possession  of  the  Depart- 
ment of  War  would  confer  vast  influencfl  either 
in  favor  of  or  against  tbe  whole  system  of  re- 
construction adopted  by  Congress,  according 
to  tbe  views  of  the  possessor.  Mr.  Stanton 
was  known  to  favor  that  system,  as  the  Presi- 
dent himself  declares  in  the  letter  to  General 

And  herein  I  find  the  intent  of  the  Presi- 
dentinthis  removal  of  the  Secretary  an  intent 
to  defeat  the  will  of  the  people  already  crystal- 
lized in',0  law,  and  substitute  hia  own  will  in- 
stead; an  intent  nnlawfnl,  u  1 1  t  at 
and  revolutionary,  and  which  b  k  g  t 
into  overt  act,  in  the  removal  f  M  St  t 
gives  to  that  act  a  deeper  tine  t  g  It  tha 
attaches  to  any  mere  violat          tap      I 

Complaint  has  been  made  be  p      th 

question  of  intent  the  Senate  f  d  t  L  a 
the  testimony  of  Cabinet  officers  as  to  the  ad- 
vice given  by  them  to  the  Preaident.  I  can- 
not conceive  of  any  proposition  more  danger- 
ous to  the  stability  of  our  institutions  than  uiat 
thePresidentmay  shieldhimaelf  from  impeach- 
ment for  high  crimes  and  misdemeanors  behind 
the  advice  of  his  Secretaries.  Apart  from  the 
common-law  objection  of  irrelevancy,  such  evi- 
dence should  be  excluded  upon  thegravest  con- 
siderations of  public  policy. 

Upon  this  review  of  the  law  and  the  testi- 
mony I  find  that  the  President  is  guilty  of  a 
high  misdemeanor  as  charged  in  the  first  arti- 
cle of  impeachment. 

It  ia  a  necessary  result  of  this  opinion  that 
I  also  find  him  guilty  of  high  misdemeanors  as 
charged  in  the  second,  third,  eighth,  and  elev- 
enth articles  of  impeachment.  I  do  not  think 
it  needful  to  elaborate  the  legal  and  logical 
connection,  as  it  will  be  obvious  to  any  careful 
reader  of  the  articles  themselves,  keeping  in 
mind  that  the  construction  suggested  by  tbe 
CWef  Justice  is  applied  to  the  eleventh  article, 
as  before  stated.    ' 


OPINION  ■ 


HON.  WILLIAM  P.  FESSENDBN. 

The  House  of  Representatives  have,  under 
theConstitutionoftheUnitedStates,  presented 
to  the  Senate  eleven  distinct  articles  of  im- 
peachment for  high  crimes  and  misdemeanors 
against  the  President.  Each  Senator  has  sol- 
emnly sworn,  as  required  by  the  Constitution, 
to  "  do  impartial  justice  according  to  the  Consti- 
tutionandthelaws,''  uponthe trial.  It  needs 
no  argument  to  show  that  the  President  is  on 
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trial  for  the  specific  offeuscB  charged,  and  for 
noQe  other.  It  would  be  contrary  to  every 
principle  of  justice,  to  the  clearest  dictates  of 
right,  to  try  and  condemn  any  man,  however 
guilty  he  ma;  be  thought,  for  an  offense  not 
charged,  of  wbicb  no  notice  has  been  given  to 
him,  and  against  which  be  bas  had  no  oppor' 
tunity  to  defend  bimself.  The  question  ttien  \s, 
&s  proposed  to  everj;  Senator,  sitting  as  a  judge, 
and  sworn  to  do  impartial  justice,  "Is  the 
President  guilty  or  not  guilty  of  a  bigb  crime  or 
misdemeanor,  as  charged  in  all  or  either  of  the 
articles  exhibited  against  him?" 

The  lirst  article  of  the  series  substantially 
charges  the  President  with  having  attempted 
to  tenicfte  Edwin  M.  Stanton  from  the  office  of 
Secretary  of  War,  which  he  rightfully  held,  in 
riolation  of  law  and  of  the  Constitution  of  the 
United  States.  Granting  that  an  illegal  and 
unconstitutional  attempt  to  remove  Mr.  Stan- 
ton in  the  manner  alleged  in  thearticle,  whether 
successful  or  not,  is  a  high  misdemeanor  in 
office,  the  first  obvious  Inquiry  presents  itself, 
whether  underthe  Constitution  and  the  laws  the 
President  had  or  had  not  a  right  to  remove  that 
officer  at  the  time  sucb  attempt  was  made,  the 
Senate  being  then  in  session.     To "  '" 


inquiry  it 


the  several 


provisions  of  tbe  Constitution  bearinguponthe 
question,  and  the  laws  of  Congress  applicable 
thereto,  together  with  the  practice,  if  any,  which 
has  prevwled  since  the  formation  of  the  Gov- 
ernment upon  the  subject  of  removals  from 
■  office. 

The  provisions  of  the  Constitution  applicable 
to  the  question  are  very  few.    They  are  as  fol- 


"The 


the  United  States  ol 


consent  of  the  Senate,  eholl  appoint,  embaaaadors, 
bupreme  Conil  and  all  other  offioerB  of  Oie  United 
provided  for  and  which  shall  be  established  by  law." 

Thel  ren  lent  siiall  have  power  k>  fill  up  ali'vacan- 
cie'  that  may  happen  dnring  the  teoesa  of  the  Senate 

Akt  U  "-El  4  ThaPreaident.VicoPreaident.and 
all  mil  ^fficeraoftheUnitedStateashallbBrBmoved 
from  (filee  on  impeai-hmBnt  for  and  coDFiotion  of 
tiea^un,  bnberr,  at  other  high  crimes  and  laisae' 

Tbe  whole  question  of  removals  from  office 
came  under  the  consideration  of  the  First  Con- 
gress assembled  after  the  adoption  of  the  Con- 
stitution and  was  much  discussed  by  the  able 
men  ofthatday,  among  whom  were  several  who 
took  a  prominent  part  iu  framing  that  instru- 
ment. It  was  noticed  by  them  that  the  only 
provision  which  touched  in  express  terms 
upon  the  subject  of  removals  from  office  was 
found  in  the  claufte  which  related  to  impeach- 
ment ;  and  it  was  contended  that,  consequently, 
there  was  no  other  mode  of  removal.     TluB 


idea,  however,  found  no  favor  at  the  time,  and 
er  since  to  have  been  entertained. 

_.  .„  , obvious  that  as  such  a  construction 

would  lead  to  a  life  tenure  of  office,  a  suppo- 
with  the  nature  of  onr  Govern- 
ment, and  mnet  of  necessity  involve  insuper- 
Lble  difficulties  in  the  conduct  of  atfairs  it  could 
lOt  be  entertained. 

But  it  was  equally  obvious  that  a  power  of 
removal  must  Be  found  somewhere,  and  as  it 
not  expressly  given  except  in  the  impeach- 
ment clause,  it  must  exist  among  the  implied 
powers  of  the  Constitution.  It  was  conceded 
by  al!  to  be  in  its  nature  an  eiecntive  power; 
and  while  some,  and  among  them  Mr.  Madi- 
.  .  contended  that  it  belonged  to  the  Presi- 
dent alone,  because  be  alone  was  vested  with 
the  executive  power,  and,  from  the  nature  of 
bis  obligations  to  execute  the  law  and  to  defend 
the  Constitution,  ought  ttfbare  the  control  of 
hjasubordinates,  others  thought  that  ashe  could 
only  appoint  officers  "  by  and  with  the  advice 
and  consent  of  the  Senate"  the  same  advice 
and  consent  should  be  required  to  authorize 
their  removal.  The  first  of  these  constructions 
flnall;  prevailed,  as  those  who  have  read  the 
debates  of  that  period  well  tnow.  This  was 
understood  and  avowed  at  the  time  to  be  a 
legislative  construction  of  the  Constitution,  by 
which  the  power  of  removal  from  office  was 
recognized  as  exclusively  vested  in  ijie  Presi- 
dent. Whether  right  or  wrong,  wise  or  un- 
wise, such  was  the  decision,  and  several  laws 
were  immediate!};  enacted  in  terms 
iSg  this  construction  of  the  Constitt .  . . 

The  debate  referred  to  arose  upon  a  bill  for 
establishing  what  is  known  as  the  Depariment 
of  State,  And  in  accordance  with  the  decision 
of  that  First  Congress  the  right  and  power  of 
the  President  to  remove  the  chief  officer  of 
that  Department  expressly  recognized  in  the 
second  section,  as  follows : 
"Seo.  2.  And  be  it  fiirlher  enaried.  That  there  ehall 
n  tbe  awd  Department  an  inferior  officer,  "ic  " 
"  '  er  tht  laid  vriacipal  itffl- 
ce  hy  ihe  Fresideiit  of  the 
'- T.shftll, 
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United  Slatei,  or  In  uu 
during  snoh  vaoancv, 
asatroved  Jids  27,1789. 

The  same  provision  is  found  in  iofidim  ver- 
bis in  the  act  establishing  the  Department  of 
War,  approved  Aagust  7,  1789 ;  and  terms 
equally  definite  are  found  in  the  act  to  estab- 
lish the  Treasury  Department,  approved  Sep- 
tember 2,  1789.  These  several  acta  have  con- 
tinuedinforcetothepresentday ;  and  although 
the  correctness  of  the  legislative  construction 
then  established  has  more  than  once  been 
questioned  by  eminent  statesmen  since  that 
early  period,  yet  it  baa  been  uniformly  recog- 
nized in  practice,  so  long  and  so  uniformly  as 
to  give  it  the  force  of  constitutional  authority. 
A  striking  illustration  of  this  practical  con- 
struction arose  in  the  administration  of  John 
Adams,  who,  when  the  Senate  was  in  session, 
removed  Mr.  Pickering  from  the  office  of  Sec- 
retary of  State  without  asking  the  advice  and 
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feousent  of  tlie  Senate,  notninaUng  totiiatbod; 
foTappoiDtment  on  Ibe  ebme  dar  John  Mar- 
ishall,  in  the  place  of  Timothy  PickeriEg,  re- 
moved. No queation seems  to  havebeenmade 
M  the  time  of  this  exercise  of  power.  The 
form  of  all  commiasionsissnedto  the  heads  of 
Depactmente,  and  to  oAw  officers  whose  (entire 
was  not  limited  by  statute,  has  been  "dnring 
the  pleasure  of  the  President  for  the  time 
beiTig."  And.  the  right  to  remove  has  been 
'exercised  without  restraint,  as  weli  apoa  offl- 
"cers  who  were  appointed  for  a  definite  tertu  as 
upon  those  who  held  during  the  pleasure  of 
the  President. 

It  has  been  amied  that  even  if  this  right  of 
Mmoval  bj  the  Presidetit  may  be  supposed  to 
Mist  during  the  recese  of  the  Senate,  it  is 
Otherwise  nnen  that  body  is  in  sessloo.  I  am 
unable  to  perceive  the  grounds  of  this  distinc- 
tion, or  to  find  any^roof  that  it  ha^been  re- 
OOgaiaed  in  practice.  The  ConetituUon  ma^ 
nosnch  distinction,  aaitbaysnotbib^of  removal 
ia  either  of  the  clauses  ibaking  distinct  provis- 
i«)i8  for  appointment  in  recess  and  during  the 
BegBioa^  Probably  this  idea  had  ita  origin  in 
the  fact  that  in  recess  the  President  eonld  ap- 
point for  a  definite  period  without  the  advice 
■and  consent  of  the  Senate,  while  in  the  other 
case  no  appointment  could  be  made  witJiout 
tiiat  advice  and  consent.  It  has  been  uniformly 
teid  that  a  vacancy  occurring  in  time  of  a 
BeBsion  can  onlybe  filled  during  session  by  and 
with  the  advice  and  coDseut  of  the  Senate,  and 
cannot  be  lawfully  filled  during  recess.  But 
I  am  not  aware  that  the  President's  power  Gf 
I%moval  during  the  session  has  ever  been  seri- 
OBsly  questioned  while  I  have  been  a  membet 
of  the  Senate.     The  cnetom  has  undonbtedly 

thefirat  Gtepin  a  removal,  so  that  the  two  acts 
were  sabatantially  one  and  the  same.  But 
instances  have  not  un&equeutly  occurred  dur- 
ing session  where  the  President  thought  it 
proper  to  remove  an  officer  at  once,  before 
sendme  the  name  of  his  successor  to  the  Sen- 
ate And  daring  my  time  of  service  previous 
to  the  passage  of  the  act  of  March  2,  1867,  I 
never  heird  his  tight  to  do  so  seriously  ques- 
tioned. The  passage  of  that  act  is,  indeed,  in 
itself  an  admission  that  such  were  nnde|$tood 
,  to  be  the  law  and  the  practice. 

I  wilt  not  attempt  to  discuss  the  question 
liwe  whether  the  conatrnctlon  of  the  Constitn- 
tion  thus  early  adopted  is  sound  or  unsound, 
Probably  it  was  thought  tli at  while  the  restrain- 
ing power  of  the  Senate  over  appointments 
was  a  enfficient  protection  against  tJie  danger 
of  executive  usurpation  from  this  source,  flie 
President's  responsibility  for  the 


esperience  we  have  had  under  the  act  of  March 
2,  186T,  the  supervising  power  of  the  Senate 
over  removals  is  poorly  calculated  to  secnre  a 
prompt  and  vigorous  correction  of  abuses  in 
i^ca,  especially  upon  the  modem  claim  ^at 


under  which  claim  this  branch  of  ezeeuUvt 
authorityj  instead  of  being  lodged  where  the 
Consdtution  plae^d  it,  passes  to  one  of  tha 
iegislatiTe  branches  of  the  Government. 

8uoh  as  I  have  described  ti'as  the  legisiafivS 
construction  of  the  Constitntion  on  the  subject 
of  removals  from  office,  and  the  practice  und« 
it,  and  such  was  the  Statute  establishing  the 
Departmetit  of  War,  distinctly  recognizing  th6 
President'BpOwer  to  remove  the  pnncipal  offi- 
cer of  that  Department  at  pleMure,  down  to 
the  passage  of  Uie  act  regulating  the  tenure  of 
certain  civil  offices,  which  becameata;  March 
2, 1867.  _  Although  that  act  did  not  receive  my 
Tote  originally,  I  did  vote  to  overrule  the  Presi- 
dent's veto,  because  I  nan  not  then,  and  am 
not  now,  convinced  Of  its  uncoustitationalityi 
although  I  did  doubt  its  expediency,  and  feared 
that  it  would  be  productive  of  more  evil  thaa 
good.  This  is  not  the  occasion,  however,  to 
criticise  the  act  itself.  The  proper  inquiry  16^ 
whether  tte  President,  inremoviog,  orattempt- 
ing  to  remove,  Mr.  Stanton  from  tbe  office  of 
Secretary  of  War,  violated  its  proviBioos;  orj 
in  other  words,  whether,  if  the  President  had 
a  legal  right  to  remove  Mr.  Stanton  before  tha 

Eassage  of  that  act,  as  I  think  he  clearly  hadi 
e  was  deprived  ot^  tiat  tight  by  tbe  terms  of 
the  act  itself.  The  answer  to  this  questiod 
mast  depend  upon  the  legal  construction  of 
the    first  eection,  which   reads   as   followsj 

"  Be  it  enacted.  Ac,  That  every  peraonholdinB  any 
civil  office,  to  whioh  ha  baa  been  appointed  br  md 
with  the  advice  and  conseatof  tbe  Semite,  and  evur 

office)  and  shall  beoomednlrquuifledtoautUieraiia 
a,  and  ehall  be.  eDtllled  tj>  hold  sneh  offiee  antil^ 
successor  shall  have  been  ia  like  tuaaner  apmintM 
and  duly  qualified,  evcfpt  o»  herein  oib&m»b  jtro- 
Tided.-  Aovided,  That  the  Beoretariw  Of  Btatei  of 
the  Treasury,  of  War,  of  the  Kavr,  and  of  the  Inl«i 
rior,  the  PoBtmaater  SunerBl,  and  the  Attorney  Qidl- 
ersl,  shall  bold  theitoffiecsrespbctlvelyftir  ioA  auriliJt 
tha  term  of  the  President  by  Whom  they  mar  tiaif 
been  appointed,  and  for  one  month  thereafter,  sab^ 
Ject  to  lemovsl  by  and  with  the  advice  and  consent 
of  the  Senate." 

In  considering  bow  far  these  provisions  apply 
to  the  case  of  Mr.  Stanton,  the  state  of  esistmg 
facts  must  he  carefully  borne  in  mind. 

Mt.  Stanton  was  appointed  by  President  Lin- 
coln during  his  fi«t  term,  which  expired  oh 
the  4th  of  March,  A.  D.  1865.  By  the  terms 
,of  his  commission  he  was  to  hold  "  during  the 

fleasare  of  the  President  for  the  time  being." 
resident  Lincoln  took  the  oath  of  ofUce,  and 
commenced  his  second  term  on  tbe  same  4tli 
day  of  March,  and  espired  on  the  15th  day  of 
the  succeeding  April.  Mr.  Johnson  took  the 
oath  of  office  as  President  on  the  day  of  the 
death  of  President  Lincoln.  Mr.  Stanton  was 
not  appointed  Secretary  of  War  by  eithfer,  but 
continued  to  hold  under  hi8  original  commia- 
sion,  not  having  been  remoifed.  How,  under 
these  circumstances,  did  the  act  of  March  2, 
ie67,  affect  him? 
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office  of  PreBident  is  worthy  of  consideration, 
and  may  have  a  material  bearing. 

The  fifth  clause  of  section  one,  article  eleven, 
oftbeConstitntion,  provides  a9folloiTa,naaLel;: 

lity  to 
ce,the 

What  shall  devolve  upon  the  Vice  President  ? 
The  powers  and  duties  of  the  office  simply,  or 
the  office  itself?  Some  ligRt  is  throWn  upon 
this  question  by  the  remainder  of  the  same 
clause,  making  provision  for  the  death,  kc, 
of  both  the  President  and  Vice  President,  en- 
abling Congress  to  provide  by  law  for  such  a 
contingency,  as  to  declare  "  what  officer  fihall 
aet  as  President,"  and  that "  such  officer  Aall 
tuit  accordingly" — a  very  striking  change  of 
phraseology.  The  question  has,  cowBver,  in 
two  previous  instances,  received  a  practical 
construction.  In  the  case  of  Mr.  Tyler,  and 
again  in  that  of  Mr.  Fillmore,  the  Vice  Presi- 
dent took  the  oath  as  President,  assumed  the 
name  and  designation,  and  was  recognized  as 
constitutionally  President  of  the  United  States, 
with  the  universal  assent  and  consent  of  the  na- 
tion. Each  was  fully  recognized  Bnd  acknowl- 
edged to  be  President,  as  fully  and  completely, 
and  to  all  intenta,  as  if  elected  to  that  office. 

Mr.  Johnson  then  became  President.  Did 
he  have  a  term  of  office  ?  Was  he  merely  the 
tenant  or  holder  of  the  term  of  another,  and 
that  other  his  predecessor,  President  Lincoln  ? 
Did  Mr.  Lincoln's  term  continue  after  his 
death,  as  has  been  argued  7  It  is  quite  mani- 
fest that  two  persons  cannot  be  said  to  have 
one  and  the  same  term  of  the  Presidency  at 
the  same  time.  If  it  was  Mr.  Lincoln's  term, 
it  was  not  Mr.  Johnson's.  If  it  waaHr.  John- 
son's, it  was  not  Mr.  Lincoln's.  If  Mr.  John- 
BOn  had  no  term,  when  do  the  Secretaries 
appointed  by  him  go  out  of  office,  under  the 
act  of  March  2,  1867?  When  does  the  one 
Aonth  after  "  the  expiration  of  the  term  of 


of  office  would,  under  our  system,  be  a  singu- 
lar anomaly,  and  yet  to  such  a  result  does  this 
argnmen*  lead.  I  am  unablo  to  ^ve  my  assent 
to  such  a  proposition. 

If  Mr.  Stanton  was  legally  entitled  to  hold 
the  office  of  Secretary  of  War  on  the  21st  of 
February,  1868,  as  averred  in  the  first  article, 
he  must  have  been  so  entitled  by  virtue  of  his 
original  appointment  by  President  Lincoln,  for 
he  had  received  no  other  appointment.  If  the 
act  of  March  2,  1867,  terminated  his  office,  he 
must,  to  be  legaUy  in  office  on  the  21st  of  Feb- 
ruao'i  1868,  have  been  again  appointed  and 
confirmed  by  the  Senate.  He  must,  there- 
fore, be  assumed  to  have  held  under  the  com- 
mission by  the  terms  of  which  he  held  "  dur- 
ing the  pleasure  of  the  President  for  the  time 
being."    After  the  death  of  President  Lin- 
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coin,  then,  te  held  at  the  ^^flte  of  Preifr 
dent  Johnson,  I:^  hia  permission,  np  to  the 
of  the  art  of  March  2, 1867,  and  might 
removed  by  him  at  any  lime.    Did 

change  his  tenure  of  office  without  a 

new  appointment,  and  transform  what  nas 
before  a  tenure  at  will  into  a  tenure  for  a  fixed 

Seriod?  Granting  that  this  could  legally  be 
one  by  an  act  of  Congress,  which  may  frell 
be  questioned,  the  answer  to  this  inquirymuat 
depend  upon  the  terms  of  the  act  itself.    Let 


It  is  obvions  to  my  mind  that  the  intention 
was  to  provide  for  two  classes  of  officers ;  one^ 
the  heads  of  Departments,  and  the  other  com- 
prising all  other  officers,  appointed  by  and  wit'h 
the  advice  and  consent  of  the  Senate.  The  act 
provides  a  distinct  tenure  for  each  of  thraft 
classes ;  for  the  teads  of  Departments  a  fised 
term,  ending  in  one  month  after  the  espiration 
of  the  term  of  the  President  by  whom  tbey  were 
appointed ;  for  all  others  an  indefinite  terw, 
ending  when  a  successor  shall  have  been  ap^ 
pointed  and  duly  qualified.  These  two  pro- 
"'  '        "   ■  wholly  nnlibe  each  other.    Both  are 


(ftrtirtion,  come  within  either?  How  can  be 
be  included  in  the  general  clause,  when  the 
Secretary  of  War  is  espreBslj;  excepted  frotfl. 
its  operation?  The  language  is,  "Every  per- 
son holding  any  civil  office,  &c.,  shall  be  en"- 
titled  to  hold  such  office,"  "except  as  hereiA 
otiierunse  provided."    Then  follows  the  pre- 

^..  ! i.:^i.  .1..  a ,|^„  of  War  is  specific^ 

r  which  another  and  t. 

„.„j,--.jded  for  the  Secretary 

of  War,  Surely,  ft  would  be  violating  everj 
rule  of  construction  to  hold  that  either  an  office 
or  an  individual  expressly  excluded  from  the 
operation  of  a  law  can  be  subject  to  its  pro' 

Again,  does  Hr.  Stant<jn  come  within  the 
proviso?  .What  is  the  term  therein  fixed  and 
established  forlbe  Secretary  of  War?  Specific^ 
ally,  the  term  nf  the  President  by  whom  hS 
was  appointed,  and  one  month  thereafter.  He 
was  appointed  by  President  Lincoln,  and  tht 
term  of  President  Lincoln  existing  at  the  tittiB 
of  his  appointment  exph-ed  on  the  4th  of 
March,  1865.  Can  anyone  doubtthathadala* 
been  in  existence  oti  that  day  similar  to  th^l 
of  March  2,  1867,  Mr.  Stanton  would  hav* 
gone  ont  of  office  in  one  month  thereaftetf 
The  two  terms  of  Mr.  Lincoln  were  as  distinct 
as  if  held  by  different  nersons.  Had  he  bee* 
then  reappointed  by  Mr.  Lincoln,  and  con-- 
firmed,  and  a  law  similar  to  that  of  March  2, 
1867,  been  then  in  existence,  is  it  not  equally 
clear  that  he  would  have  again  gone  out  of 
office  in  one  month  after  the  expiration  of  Mr. 
Lincoln's  second  term?  If  so,  the  only  ques- 
tion would  hare  been  whether  Mr.  Lincoln's 
term  expired  with  binij  or  continued,  notwith- 
Btanding  his  death,  antil  the  4th  day  of  March, 
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1869,  althongh  he  could  no  longer  hold  and 
execute  tbe  office,  and  although  his  successor, 
elected  and  qualined  according  to  all  the  forms 
of  the  Coastitution,  was,  iu  fact  and  in  law. 
President  of  the  United  States.  How  could 
&11  that  be,  and  jet  that  successor  be  held  to 
have  no  term  at  all?  To  my  apprehension  such 
a  construction  of  the  law  is  more  and  worse 
than  untenable. 

The  word  "terra,"  as  used  iu  the  proviso, 
when  considered  in  connection  with  the  obTious 
design  to  allow  to  each  person  holding  the 

£  residential  ofSce  the  choice  of  his  own  confi- 
ential  advisers,  must,  I  tliiok,  refer  to  tbe 
period  of  actual  service.  Any  other  construc- 
tion might  lead  to  strange  conclusions.  For 
instance,  suppose  a  President  and  Vice  Pres- 
ident should  both  die  within  the  first  year  of 
the  term  for  which  they  were 'elected.  As  the 
law  now  stands,  a  new  election  mnst  be  held 
within  thirty-four  days  preceding  the  first 
Wednesday  of  December  then  next  ensuing. 
A  new  term  of  four  years  would  com.meQce 
with  the  inauguration  of  the  new  President 
before  the  term  for  which  the  preceding  Pres- 
ident was  elected  had  expired.  Do  the  heads 
of  Departments  appointed  by  tbat  preceding 
President  hold  their  offices  for  three  years  of 
the  term  of  the  new  President  and  until  one 
month  after  the  expiration  of  the  teem  for 
which  such  preceding  President  was  elected? 
Such  would  be  the  consequence  of  giving  to 
the  word  "term"  any  other  meaning  than  the 
term  of  actual  service.  It  must  be  evident, 
therefore,  that  the  word  "term"  of  tbe  Pres- 
ident, as  used  in  the  proviso,  is  inseparable 
from  the  individual,  and  dies  witji  him. 

If  I  am  right  in  this  conclusion,  Mr.  Stan- 
ton, as  Secretary  of  War,  comes  neither  within 
the  body  of  the  section  norwithin  the  proviso, 
unless  he  can  be  cousidered  aa  having  been 
apmmtled  by  Mr.  Johnson. 

Words  used  in  a  statute  must,  by  all  rules 
of  conetruction,  be  taken  and  understood  in 
their  ordinary  meaning,  unless  a  contrai?  in- 
tention clearly  appears.  As  used  ift  tbe  Con- 
fltituUon,  appointment  implies  a  designation — 
an  act.  And  with  regard  to  certain  officers, 
including  the  Secreta^  of  War,  it  implies  a 
nomination  to  the  Senate  and  a  confirmatJoa 
J  by  that  body.  A  Secretary  of  War  can  be  ap- 
pointed in  no  other  manner.  This  is  the  legal 
meaning  of  the  word  appointed.  Is  there  any 
evidence  in  the  act  itself  (bat  the  word  ap- 
pointed, as  used  in  the  proviso,  was  intended 
to  hare  any  other  meaning?  The  same  word 
occurs  three  dmes  in  tbe  body  of  the  section, 
and  in  each  case  of  its  use  evidently  has  its 
ordinary  constitutional  and  legal  signification. 
There  is  nothing  whatever  to  fliowthat  it  had, 
or  was  intended  to  have,  any  other  sense  when 
used  in  the  proviso.  If  so,  than  it  cannot  be 
contended  that  Mr.  Stanton  was  ever  appointed 
Secretary  of  War  by  Mr.  Johnson,  and  he  can. 
not,  therefore,  be  considered  as  included  in 
the  proviso.    The  result  is,  tbat  he  is  excluded 


from  the  general  provision  because  expressly 
excepted  from  its  operation,  and  from  tha 

Sroviso  by  not  coming  within  tbe  terms  of 
eseription. 

It  not  nnfrequentlj  happens,  as  every  lawyer 
is  aware,  that  a  statute  fails  to  accomplish  all 
tbe  purposes  of  those  who  penned  it,  from  an 
inaccurate  use  of  language,  or  an  imperfect 
descriiition.  This  may  be  the  case  here.  But 
when  it  is  considered  that  this  proviso  was 
drawn  and  adopted  by  eminent  lawyers  accus- 
tomed to  legal  phraseology,  who  perfectly  well 
knew  and  understood  tbe  position  in  which 
certain  members  of  Mr.  Johnson's  Cabinet 
stood,  not  appointed  by  him,  but  only  suffered 
to  remainin  office  under  their  original  commis- 
sions from  President  Lincoln ;  and  when  it  is 
further  considered  that  tbe  object  of  that  pro- 
viso was  to  secure  to  each  President  the  right 
of  selecting  his  own  Cabinet  officers,  it  is  diffi- 
cult te  suppose  the  intention  not  to  have  been 
to  leave  tnose  officers  who  had  been  appointed 
bj-  President  Lincoln  to  bold  under  their  ori- 
ginal commissions,  and  to  be  removable  at 
pleasure.  Had  they  intended  otherwise  it  was 
easy  so  to  provide.  That  they  did  not  do  so  is 
in  accordance  with  the  explanation  given  when 
the  proviso  was  reported  to  the  Senate,  and 
which   was  received  with   unanimous  acqui- 

It  has  been  argued  that  Mr.  Johnson  has 
recognized  Mr.  Stanton  as  coming  within  the 
first  section  of  the  act  of  March  2,  1867,  by 
suspending  him  under  the  provisions  of  the 
second  section.  Even  if  the  ftesident  did  so 
beiiere,  it  byno  means  follows  that  he  isguilty 
of  a  misdemeanor  in  attempting  to  remove  him, 
if  that  view  was  erroneous.  The  President  i.'! 
not  impeached  for  acting  contrary  to  bis  belief, 
but  for  violating  the  Constitution  and  the  law. 
And  it  maybe  replied  that,  if  the  President  did 
entertain  that  opinion,  testimony  was  offered  to 
show  that  his  Cabinet  entertained  a  different 
view.  Whatever  respect  the  opinion  of  either 
may  be  entitled  to,  it  does  not  settle  the  ques- 
tion of  construction.  But  a  sufficient  answer 
to  tbe  argument  is  that,  whether  Mr.  Stanton 
comes  within  the  first  section  of  the  statute  or 
not,  the  President  had  a  clear  right  to  suspend 
him  under  tbe  second  section.  That  section 
applies  to  all  civil  officers,  except  judges  of 
the  United  States  courts,  "appointed  as  afore- 
said ;"  tbat  is,  "by  and  with  the  advice  and 
consent  of  the  Senate;"  and  Mr.  Stanton  was 
such  an  officer,  whatever  might  have  been  bis 
tenure  of  office.  The  same  remark  applies  to 
the  eighth  section,  in  relation  to  the  nesigna- 
tion  of  General  Thomas.  That  section  covers 
every  "person"  designated  to  perform  the 
duties  of  any  office,  without  the  advice  and  con- 
sent  of  the  Senate.  Both  of  these  eections  are 
general  in  their  terms  and  cover  all  persons 
coming  within  their  purview,  whether  included 
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President  for  the  time  being,"  and  his  tenure 
was  not  affected  by  the  act  of  March  2,  1867, 
the  President  bad  a  right  to  remove  him  from 
ofQce  on  the  2Ist  of  February,  1868,  and,  con- 
Becpently,  cannot  be  held  gnilty  under  the  first 
article. 

Even,  however,  if  I  were  not  satisfied  of  the 
ConBtruction  given  herein  of  the  act  of  March 
2,  1867,  I  should  still  hesitate  to  convict  the 
President  of  a  high  misdetneanor  for  nhat  was 
done  by  him  on  the  2l9t  of  Febniatj.  The 
least  that  could  be  said  of  the  application  of 
the  first  section  of  that  act  to  the  case  of  Mr. 
Stanton  is  that  its  application  is  doubtful.  If, 
in  fact,  Mr.  Stanton  con^ies  within  il~  the  act 
done  by  the  President  did  not  remove  him,  and 
he  is  still  Secretary  of  Waf.  It  was,  at  most, 
an  attempt  on  the  part  of  the  President,  which 
he  might  well  believe  he  had  a  right  to  make. 
The  evidence  utterly  fails  to  show  any  design 
on  the  part  of  the  President  to  effect  his  pur- 
pose by  force  or  violence.  It  was  but  the  sim- 
ple issuance  of  awiitten  order,  which  failed  of 
its  intended  effect.  To  depose  the  constitu- 
tional chief  magistrate  of  a  great  nation,  elected 
by  the  people,  on  grounds  so  slight,  would,  in 
my  judgment,  be  an' abuse  of  the  power  con- 
ferred upon  the  Senate,  which  could  not  be 
justified  to  the  country  or  the  world.  To  con- 
strue such  an  act  as  a  high  misdemeanor, 
within  the  meaning  of  the  Constitution,  would, 
when  the  passions  of  the  honr  have  had  time 
to  cool,  be  looked  npon  with  wonder,  if  not 
with  derision.  Worsethan  this,  itwouldinflict 
a  wound  upon  the  very  structure  of  our  Gov- 
etnmeut,  which  time  would  fail  to  cure,  and 
which  might  eventually  destroy  it. 

It  may  be  further  remarked  that  the  Presi- 
dent is  not  charged  in  the  first  article  with  any 
offensepunishable,  or  even  prohibited,  by  stat- 
ute. The  removal  of  an  officer  contrary  to 
the  provisions  of  the  act  of  March  2,  1867,  is 
punishable,  under  the  sixth  section,  as  a  high 
misdemeanor.  The  attempt  so  to  remove  is 
not  declared  to  be  an  offense.  The  chM^e  is, 
that  the  President  issued  the  order  of  Febru- 
ary 21,  1868,  with  intent  to  violate  the  act,  by 
removing  Mr.  Stant«n.  If,  therefore,  this 
attempt  is  adjudgedato  be  a  high  misdemeanor, 
it  must  be  so  adjudged,  not  because  the  Presi' 
dent  has  violated  any  law  or  constitutional 
provision*  but  because,  in  the  judgment  of  the 
Senate,  the  attempt  to  violate  the  law  is  in 
itself  such  a  misdemeanor  as  was  contemplated 
by  the  Constitution,  and  justifies  the  removal 
of  the  President  from  his  high  office. 

The  second  article  is  foundednpon  the  letter 
of  authority  addressed  by  the  President  to  Gen- 
eral Lorenzo  Thomas,  dated  February  21, 1868. 
The  substantial  allegations  of  the  article  are, 
that  this  letter  was  issued  in  violation  of  the 
Constitution  and  contrary  to  the  provisions  of 
the  "act  regulating  the  tenure  of  certain  civil 
offices,"  without  theadviceandconsent  of  the 
Senate,  that  body  being  then  in  session;  and 
without  \ko  authority  of  law,  there  being  at 


the  time  no  vacancy  in  the  office  of  Secretary 
of  War. 

In  the  view  I  have  taken  of  the  first  article 
there  was  legally  a  vacancy  in  the  Department 
of  War,  Mr.  Stanton  having  been  removed  on 
that  same  day,  and  the  letter  of  authority  states 
the  fact,  and  is  predicated  thereon.  It  is  a 
well-established  principle  of  law  that  where 
two  acts  are  done  at  the  same  time,  one  of 
which  in  its  nature  precedes  the  other,  they 
must  be  held  as  intended  to  take  elfect  in  their 
natural  order.  The  question  then  is  whether, 
a  vacancy  "existing,  the  President  had  a  legal 
right  to  fill  it  by  a  designation  of  some  person 
to  act  temporarily  aa  Secretary  ad  interim. 
The  answer  to  this  quesdon  will  depend,  to  a 
great  extent,  upon  an  examinadon  of  the 
statutes. 

The  Srst  provision  of  statute  law  upon  this 
subject  is  found  in  seedon  eight  of  Tin  act  ap- 
proved May  8,  1792,  entitled  "An  act  making 
alterations  in  the  Treasury  and  War  Depart- 
That  section  empowers  the  President,  "in 
case  oideath,  absence  from  the  seatof  Govern^ 
ment,  or  sickness' '  of  the  Secretaries  of  State, 
War,  or  the  Treasury,  "or  of  any  officer  of 
either  ofsaid  Departments,  whose  appointment 
is  not  in  theheaathereof,in  case  he  shall  think 
it  necessary,  to  awthorize  any  person  or  per- 
sons, at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a '" 


such  absence  or  inability  by  siok- 


lis  act  provides  for 
o  of  temporary  dis- 
e  provision  for  each 
■"  it  require  ai 


appointed,  o 
ness  may  cease." 

It  will  be  noticed  that  tl 
one  case  of  vacancy  and  tn 
ability,  making  the  s 
case.    In  neither  case  .  ^ 

sent  of  the  Senate,  or  make  any  allusion  t< 
the  question  whether  it  is  or  is  not  in  ses^on. 
It  is  viewed  as  a  mere  temporary  arrangement 
in  each  case,  and  fixes  no  specific  limit  of 
time  to  the  exercise  of  authority  thns  con- 
ferred. Nor  does  it  restrict  the  President  in 
his  choice  of  a  person  to  whom  he  may  confide 

By  an  act  approved  February  13, 1795,  chap- 
ter twenty-one,  to  amend  the  act  before  cited, 
it  is  provided  ' '  tkai  in  case  of  vacancy ' '  in 
either  of  the  several  Departments  of  State, 
Wav,  or  the  Treasury,  or  of  any  officer  of 
either,  &c,, 
"ft  BhaUbB  lawful  for  the  Preaident,"      •      •     .  • 

aiitkonze  aOj  ^^—^^  »'  ,--^>'^^-'w  ».. "—  > 

perform  thedatles  of  the  said  rcapectivt 

a  successor  be  Bppomt«dor  eauh  vaoBDcy  be  fiiled: 
Promded,  That  no  one  vaoaney  shall  ba  supplied  in 
msnuer  aforeaaid  for  n longer  term  tliaa  six  montBa. 
This  act,  it  will  be  observed,  applies  only  to 
vacancies,  and  does  not  touch  temporary  dis- 
abilities, leaving  the  latter  to  stana  as  before, 
under  the  act  of  1793.  It  still  leaves  to  the 
President  his  choice  of  the  person,  without 
restriction,  to  supply  a  vacancy ;  and  while  it 
provides  for  all  vacancies,  arising  from  what- 
ever cause,  like  the  law  of  1792,  it  makes  no 
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allnaion  to  the  Senate,  or  to  whether  or  not 
that  body  is  io  session.  But  this  act  differs 
ftoin  its  predeceflsor  in  this,  itiat  it  specifically 
limits  the  time  during  which  any  one  vaean'',y 
can  be  supplied  to  six  montha. 
.  Thus  stood  the  law  down  to  the  passage  of 
the  act  of  February  20,  1863.  (Statutes-at- 
Large,  vol.  12,  page  653.)  In  the  meantioie 
foar  other  Departments  bad  been,  created,  to 
neither  of  which  were  the  provisions  before 
QJted  applicable.  And  yet  it  appears  from  the 
]:ecord  that  almost  every  President  in.  office 
since  the  creation  of  those  Departments  had, 
iil.  repeated  instances,  exercised  the  same 
power  and  authority  in  supplying  temporary 
vacaooiea  and  disabilities,  in  the  new  Depart- 
ments which  he  was  aathorized  to.  exercise  in 
those  originally  created,  withont  objection, 
and  even  without  remark.  • 

The  act  of  February  20,  1863,  provides— 
"!ChB,t  in.  case  of  the  deatk,  lesignation,  absence 
fhun  tbn  sest  of  OoTemment,  or  sioknesa  of  thehead 
of  any  eieoutivB  Deuartment.  or  of  anr  officer  of 
either  nf  Mid  Deputnient3,"&o., "  it  shall  be  lawful 
fortljB  President''  •  •  *  "  -  to  aalhoviie 
the  head  of  any  other  eiecntive  Depaitoient,  or 
(Aher  ofEcer  in  either  of  eaid  Departments  whose 
appointment  is  vested  in  Ilia  President,"  "  to  perfonn. 
tScdutioa"  «  *  »  •  "until  aanoceasor 
he  appointed,  or  nntil  such  abaonoa  or  disability 
shall  oease :  Promded,  That  do  one  vaeaney  shall  he 
B^)lied  in  manner  atornaaid  foe  a  longer  t«rin  than 

Section  two  repeals  all  acts  or  parts  of  acta 
ilicansiatent,  &a- 

This  act,  it  will  be  obaeEwd,  covers,  in  terms, 
the  cases  provided  for  in  the  act  of  1792,  and 
one  more— a  vacancy  by  resignaHan.  It  limits 
the  range  of  selection,  by  confining  it  to  cer- 
taJn  sf  eciSed  classes  of  persons,  it  limits  the 
time  lor  which  an3[  vacancy  may  be  supplied  to 
six  months,  and  it  extends  the  power  of  so 
supplying  vacancies  and  temporary  absence 
and  disability  to  all  theDepactments.  Clearly, 
therefore,  it  repeals  the  act  of  1792,  covering 
aH  the  cases  therein  enumerated,  and  being  in 
several  important  particulars  inconsistent  with 
it  There  waa  nothing  left  for  the  act  of  1792 
which  waa  not  regulated  and  controlled  by  the 
act  of  1S63. 

How  was  it  with  the  act  of  1795  7  That  aet 
covered  all  cases  of  vacancy.  Had  it  repealed 
the  prior  act  of  17927  It  had  ^plied  the 
limitation  of  six  months  for  any  one  vacatwy, 
*and  to  that  extent  was  inconsistent  with  the 
actof  1792,  so  far  as  a  vacancy  by  death  wft 
concerned.  But  it  left  the  cases  of  sickness 
and  absence  untouched.  Thepower  conferred 
by  the  act  of  1792  in  those  cases  remained, 
and  was  exercised,  without  question,  in  a  mul- 
titude of  cases,  by  all  the  Presidents,  down  to 
the  pass^e  of  the  act  of  186S. 

In  like  manner,  the  act  of  1863,  while  it 
took  out  of  the  operation  of  the  act  of  1795 
thecasf     "  '  "        '  '        ' 


by  removal  and  by  expiration  of  a  limited  ten- 
ure of  office.  Suppose  the  act  of  1863  had 
provided  in  terms  for  only  the  two  cases  of 


absence  sod  sickness  specified  in  the  act  of~ 
1792,  wilt  it  he  contended  that  in- such  acas& 
the  power  conferred  in  that  act  in  caseof  deatJt 
would  have  been  repealed  by  the  act  of  1863?, 
If  not,  by  parity  of  reasoning  the  enumeratJoaj 
of  a  vacancy  by  resignation  in  the  act  of  1868, 
would  extend  no  further  than  to  take  th^  case 
out  of  the  act  of  1795,  leaving  the  cases  of 
removal  and  expiration  of  term  still  subject  Kfr 
its  operation.  The  conclusion,  therefore,  is, 
that  whatever  power  the  President  had  by  the, 
act  of  1795  to  appoint  any  person  ad  inierijn,, 
in  case  of  removaJ,  remains  unaffected  by  tha 
actofl8S3. 

It  has  been  argued  that  the  authority  ve;^d< 
in  the  President  by  the  act  of  1795  is  repealed; 
by  the  sixth  sectiow  of  the  act  of  March  2,. 
1S6T,  which  prohibits  and  punishes  "the  mak- 
icg,  signing,  sealing,  countersign ing,  or  issuing 
of  any  commission,,  or  letter  of  authority,  for 
or  in  respect  to  any  such  appointment  ntr 
employment."  If  the  act  of  1795  is  repealed, 
by  this  section,  it  must  operate  in  like  manner 
upon  the  act  of  1S63.  The  consequence  would 
be  that  Id  no  case,  neither  in  recess  noc  Vk 
session,  neither  in  case  of  vacancy,  however' 
arising,  absence  or  sickness,  would  the  Prc^i< 
dent  have  power,  even  for  a  day,  to  authorisa 
any  person  to  discharge  the  duties  of  any  office, 
in  any  of  the  Departments,  which  is  filled  bf 
presidential  appointment.  All  must  remaio. 
as  they  are,  and  all  business  mijst  stop,  during 
session  or  in  recess,  until  they  can  be  filled  by. 
legal  appointment.  This  could  not  have  been 
intended.  The  words  above  cited  from  tha. 
sixth  section  of  the  act  of  1867  are  qualified, 
by  the  words  "contrary  to  the  provisions  of 
this  act."  The  language  is  "commission  ot 
letter  of  authority  for  or  in  respect  to  any  siick-. 
appointment  or  employment;''  to  wit,  a  "re-, 
moval,  appointment,  or  employment  made, 
had,  or  exercised  contrary  to  the  provisions  of. 
this  act."  If,  therefore,  the  removal  is  not 
contrary  to  the  act,  neither  is  the  designation 
of  a  person  to  discharge  the  duties  temporarily; : 
and  a  letter  of  authority  issued  in  such  a  case 
is  not  prohibited. 

Id  confirmation  of  this  view  it  will  be  noticed 
that  the  eighth  section  of  the  act  of  March  2, 
1867,  expressly  recognizes  the  power  of  the 
President,  "without  the  advice  and  consent' 
of  the  Senate,"  to  "designate,  authorize,  or 
employ"  persons  to  perform  the  duties  of  cer- 
t^n  offices  temporarily — thus  confirming  the 
authority  conferred  by  the  peceding  acts. 

My  conclusion,  therefore,  is  that,  as  the  Pres- 
ident had  a  legal  right  to  remove  Mr.  Stanton, 
notwithstanding  the  act  of  March  2,  1867,  he 
had  a  right  to  issue  the  letter  of  authoriu-to 
General  Thomas  to  discharge  the  duties  of^a 
Department  of  War,  under  and  by  virtue  of 
the  act  of  1795. 

It  has  been  ut^ed,  however,  that  the  six 
months'  limitation  in  the  act  of  1795  had  ex-. 
pired  before  the  2lEt  of  February,  1868,  in 
consequence  of  the  appointment  of  General 
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Gf  ant  OB  Secretary  of  War  ad  interim  oa  tiie 
12th  daj  of  A^^ust,  1857.  I  ofo.  anable  to  see 
the  ibrce  of  thia  argiioient.  Whatever  maj 
have  been  the  opinion  of  the  President,  aa  to 
his  power  of  suspeading  en  officer  undes  the 
Constitution,  (and  I  atn  of  the  opinion  that  he 
had  no  such  power,)  he  dearlj  had  the  right 
to  suspend  Mr.  Stanton  under  the  seoond  spc- 
tioa  of  the  act  of  March  2, 186J,  and  must  be 
held  in  law  to  have  acted  byvirtnfe  of  the  law- 
ful authority  thereby  conferred  ;more6&peclal!r 
as  he  saw  fit  to  conform  in  ail  respects  to  its 
provisions.  The  action  of  ^e  Senate  upon 
that  sugpenaion  restored  Mr.  Stanton  to  hia 
office  of  Secretary  of  War.  This  aaapension 
oannot  be  conai<ier64  as  a  removal,  and  the 
subsequent  removal  on  the  2l8t  of  February 
created  a  vacancy  in  the  office  from  that  date. 
The  designation  of  General  Thomag  cancot,» 
therefore,  be  conaidered  as  a  continuation  of 
the  original  designation  of  General  Grant  ou 
the  12th  day  of  August,  1867. 

But  even  if  I  am  wrong  in  thia  conclu^oa, 
and  the  President  had  no  power  by  existing 
laws  to  appoint  a  Secretary  of  War  ad  inierim, 
yet  if  Mr.  Stanton  did  not  come  within. the  first 
section  of  the  act  of  1S6T  the  seooBd.  article 
fails.  The  gravamen  of  that  article  ia  the  vio' 
lation  of  the  Constitution  aai  the  act  of  March 
2,  1867,  by  issuing  the  letter  of  authority,  with 
intent  to  violate  the  Constitution,  &c.,  "there 
being  no  vacancy  iu  the  office  of  the  Secretary 
of  War."  If  a  legal  vacancy  existed  the  ma' 
terial  part  of  the  accuaatioa  is  gone.  A  letter 
of  authority,  Buch  as  that  issued  to  Thonjaa,  ia 
ia  no  sense  an  appointment  to  office  as  onder- 
stood  by  the  Constitution.  If  it  be,  then  the 
power  to  issue  such  a  letter  in  any  case  with- 
out the  asseut  of  the  Senatecannot  be  conferred 
by  Congress.  If  it  be,  the  acta  of  1792,  1795, 
and  1863  are  unconstitutionai  The  sixth  sec- 
tion of  the  act  of  March  2,  1867,  recognizes 
the  distinction  between  an  appointment  and  a 
letter  of  authority.     The  practice  has  been  fre- 

S.ent  and  unbroken,  both  with  and  without 
e  authority  of  statute  law,  to  issue  letters  of 
^thority  in  cases  of  vacancy  and  temporary 
disability  almost  from  the  formation  of  the 
Government.  It  has  bean  called  for  by  the 
necessity  of  always  having  some  one  at  the 
head  of  a  Department.  There  is  no  law  pro- 
hibiting tuch  a  designation  in  case  of  a  vacancy 
in  a  Department.  If  the  President  had  no 
authority  to  issue  the  letter  in  this  individual 
ease,  it  was,  at  most,  a  paper  having  no  force 
and  conferring  no  power.  It  was  no  violation 
cither  of  the  Constitution  or  the  law.  The  fact 
that  on  the  very  next  day  a  nomination  was 
actually  sent  to  the  Senate,  though,  as  the  Sen- 
ate had  adjourned,  it  was  not  communicated 
until  the  succeeding  day,  goes  to  show  that 
there  might  have  been  no  desian  to  give  any- 
thing but  the  most  temporary  character  to  the 
appointment.    To  hola  that  an  act  of  such 


sanction  ( 


3  necessary  foi  the 


tranaactioB  of  business,  and  which  the  Presi- 
dent might  well  be  justified  in  believing  aa- 
thorized  by  existing  law,  was  a  high  misde- 
meanor justifying  the  removal  of  the  President 
of  the  llnited  Statea  from  office,  would,  in  my 
judgment, be, in  itself, amonstrous perversion 
of  justice,  if  not  of  itself  a  violation  of  the  Con- 
stitution. 

Thefirattwoarticieafailing,  the  third,  fourth, 
fifth,  sixth,  seventh,  and  eighth  must  fail  with 

The  third  differs  from  the  second  onlyinthe 
allegationthatthcPresidentappoinieilLorenzft 
Thomas  Secretary  ad  interim  without  the  as- 
sent of  the  Senate,  that  body  being  then  in. 
session  and  there  being  no  vacancy  in  aaii 
office.  The  answer  to  thia  allegation  is,  first, 
it  was  not  an  appointment  requiring  the  assent 
of  the  Senate,  but  a  sitnple  authority  to  aot 
temporarily  j  and  aecond,  there  v/bs  a  legal 
vacancy  in  the  office  existing  at  the  time. 

Of  article  four  it  is  sufficient  to  say  that 
there  is  no  evidence  to  sustain  it.  There  i& 
nothingbearing  npop  it  except  the  idle  vapor- 
ing of  ThoBias  himself  of  what  he  intended  to 
do ;  and  he  testifies  under  oath  that  the  Presi- 
dent never  authorized  or  suggested  the  use  of 
force.  What  was  said  by  Thomas  was  said 
out  of  doors,  not  to  Mr.  Stanton,  nor  commu- 
nicated to  him  by  message.  The  interviews 
between  General  Thomas  and  Mr.  StantoB 
were  of  the  most  pacific  character.  The  reply 
of  Mr.  Stanton  when  the  letter  of  the  Presi- 
dent was  delivered  to  him  was  of  a  nature  to 
repel  theideaof  resistaace,  and  the  testimony 
of  General  Sherman  shows  that  the  President 
did  not  anticipate  resistance. 

It  is  essential  to  the  suppwt  of  thia  fourth 
article,  and  also  of  article  sixth,  that  intim- 
idaMon  dnd  treats  should  hare  been  contem- 
plated by  the  parties  charged  with  the  conspir- 
acy, under  the  act  of  July  31,  1801.  These 
failing,  the  charge  fails  with  them  in  both 
articles. 

As  to  the  fifth  and  sereath  articles,  tjie  at> 
tempt  is  made  to  sustain  them  under  a  law  of 
Congress,  passed  February  27,  1601,  extend- 
ing the  criminal  laws  of  Maryland  over  so 
much  of  the  District  as  was  part  of  that  State. 
Inasmuch  as  the  common  law  was,  so  far  as  it 
had  not  been  changed  by  statute,  tiie  law  of 
Maryland,  and  eonapiracy  a  misdemeanor,  the 
Pre^dent  is  charged  with  a  misdemeanor  by 
conspiring  with  Thomas  to  do  an  act  made 
unlawful  by  the  act  of  March  2, 18G7.  This  is 
the  only  interpretation  which  I  am  able,  with 
the  aid  of  the  arguments  of  the  Managers,  to 
place  upon  these  articles.  Granting  the  po- 
sitions assumed  as  the  foundation  for  the- 
charges  in  these  articles,  they  must  fail  if  the 
act  which  the  President  proposed  to  do  was  a 
lawful  act,  and  he  did  not  propose  to  accom- 
plish it  by  unlawful  means.  The  removal  of 
Mr.  Stanton  is  the  means  proposed  in  order  to 
prevent  him  from  holding  his  office,  as  charged 
in  the  fifth,  and  to  take  and  possess  the  prop- 
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erty  of  the  United  Stetea  in  Ilia  custodj,  aa 
charged  in  the  seventh  article.  The  right  to  le- 
move  him,  therefore,  disposes  of  both  articles. 
Outside  of  any  of  tbeae  considerations,  I 
bare  been  unable  to  look  upon  either  of  tbeso 
fonr  articles  as  jostifying  a  chaise  of  conspir- 
acy. The  legal  idea  of  a  conspiracy  ia  totally 
ioapplieable  to  the  facts  proved.  The  Pres- 
ident, if  yon  please,  intends  to  remove  a  per- 
son from  office  by  an  open  exercise  of  power, 
against  the  provisions  of  a  law,  contending  that 
be  has  a  right  so  to  do,  notwithstanding  the 
law,  and  temporarily  to  supply  the  vacancy 
thuacreated.  Heissuesan  ordetto  tbateffect, 
and  at  the  same  time  orders  another  person  to 
take  charge  of  the  oSce,  who  Eigrees  to  do  so. 
How  these  acta,  done  under  a  claim  of  right, 


ing  tbera  to  be  such,  is  beyond  my  compre- 

Article  eight  ia  diapoeed  of  by  what  bas  been 
BUd  on  the  preceding  articles. 

Article  nine  is,  in  my  jadgment,  not  only 
irithont  proof  to  support  it,  but  actually  dis- 
proved by  the  evidence. 

With  regard  to  the  tenth  article,  the  specifi- 
cations are  sufficiently  eatabliahed  by  proof. 
They  are  three  in  number,  and  are  extracts 
from  speeches  of  the  President  on  difierent  oc- 
casions. It  is  not  pretended  that  in  speaking 
any  of  the  words  the  President  violated  the 
Constitution,  or  any  provision  of  the  statute  or 
common  law,  either  in  letter  or  spirit.  Ifsuch 
utterance  waa  a  mlademeanor,  it  must  be  found 
in  the  nature  of  the  words  themselves. 

1  am  not  prepared  to  Bay  that  the  President 
might  not,  witbin  the  meaning  of  the  Constitu- 
tion, be  guilty  of  a  misdemeanor  in  tlje  use  of 
words.  Being  sworn  "to  preserve,  protect, 
and  defend  the  Constitutjon,"  if  he  should  in 
words  persistently  deny  its  authority  and  en- 
deavor by  derisive  and  contemptuous  language 
to  bring  it  into  contempt  and  impair  the  respect 
and  regard  of  the  people  for  their  form  of  gov- 
ernment, he  might,  perhaps,  Justly  be  con- 
sidered as  guilty  of  a  high  misdemeanor  in 
office,  Other  cases  might  be  sujiposed  of  a 
like  character  and  leadiDg  to  eimilar  results. 
It  remains  to  inquire  what  wa^  the  character 
of  the  words  proved. 

'  Those  spoken  on  the  18th  day  of  August, 
1866,  contained  nothing  calculated  to  impair 
the  confidence  of  the  country  in  our  form  of 
government  or  in  our  cherished  institutions. 
They  did  not  contSiin  severe  reflections  upon 
the  conduct  of  acoUrdinate  branch  of  the  Gov- 
ernment. They  were  not  an  attack  upon  Con- 
gress as  a  branch  of  the  Government,  but  upon 
me  conduct  of  the  individuals  composing  the 
Thirty- Ninth  Congress.  He  did  not  spesik  of 
CSjnjress  generally  as  "hanging  upon  the  verge 
of  the  Government,  aa  it  were,"  but  of  a  par- 
ticnlar  Congress,  ofwhicb  he  apokeas  assuming 
to  be  "a  Congress  of  the  United  States,  while 
iu  fact  it  ia  a  Congress  of  only  a  part  of  the 


States,"  and  which  particular  Congress  he  ac- 
cused of  encroaching  upon  constitutional  rights 
and  violating  the  lundamental  principles  of 
government. 

It  may  be  remarked  ■  that  those  words  were 
not  official.  They  were  spoken  in  reply  to  an 
address  made  to  him  by  a  committee  of  his 
fellow- citizens — spoken  ly^the  Congress  and  not 
to  it.  The  words  did  not  in  terms  deny  that  it 
was  a  constitutional  Congress  or  assert  that  it 
had  no  power  to  pass  laws.  He  asserted  what 
was  true  inpoint  of  fact,  that  it  wasa  Congress 
of  only  a  part  of  the  States.  Granting  that 
the  words  spoken  would  seem  to  imply  that  he 
had  doubts,  to  some  extent,  of  the  true  char- 
acter of  that  Congress  and  the  extent  of  its 
powers,  so  longas  several  States  were  excluded 
from  representation,  be  did  not,  in  fact  or  in 
substance,  den^  its  constitutional  e 
while  in  all  his  official  comaiunica^ 

that  Congress  he  has  ever  treated  it 

stitational  body.  Is  there  another  man  in  tha 
Republic,  in  officeoroutof  office,  who  had  not 
on  that  day  a  perfect  right  to  sa^  what  the  Pres- 
ident said  ?  Would  any  one  think  of  punishing 
any  member  of  Congress  for  saying  out  of  doora 
precisely  the  same  Uiingsof  thebody  of  which 
he  was  a  member?  Is  the  President  alone 
esclnded  from  the  privilege  of  expressing  hia 
opinions  of  the  constitution  of  a  particular  Con- 
gress and  of  denouncing  its  acts  as  encroach- 
ments hpon  "constitutional  rights"  and  the 
"  fundamental  principles  of  government  7"  In 
process  of  time  there  might  possibly  be  a  Con- 
gress which  would  be  justly  liable  to  the  same 
eriminatioDS  of  a  President.  In  such  a  case 
is  be  to  remain  silent,  and  is  he  forbidden  by 
theConstitution,  on  pain  of  removal  from  offlcBj 
to  warn  the  people  of  the  United  States  of^ 
their  danger? 

It  is  not  alleged  that  the  President  did  not 
believe  what  be  said  on  this  occasion  to  be 
true.  Whether  he  did.  or  not  is  a  question 
between  him  and  his  conscience:  If  he  did, 
he  had  a  perfect  moral  right  so  to  speak.  If 
he  did  not,  his  offense  is  against  good  morals, 
and  not  against  any  human  law.  There  is,  in 
my  judgment,  nothing  in  these  words  to  prove 
the  allegation  that  the  President's  intent  in 
speaking  them  was  to  impair  and  destroy  the 
respect  of  the  people  for  the  legislative  power 
of  Congress,  or  the  laws  by  it  duly  and  consti- 
tutionally enacted,  or  to  set  aside  its  rightful 
authority  and  powers.  If  the  words  were  de- 
signed to  bring  that  particular  Congress  into 
contempt,  and  to  excite  the  resentment  of  the 
people  against  it,  however  much  I  may  dis- 
approve DOth  words  and  intention,  I  do  not 
think  them  an  impeachable  offense. 

The  remarks  contained  in  the  second  and 
third  speciGcstions  present  themselves  to  my 
mind  in  the  same  light.  They,  too,  contain 
severe  reflections  upon  the  Thirty-Nintli  Con- 
gress ;  nothing  more.  I  have  not  been  able  to 
discover  any  menaces  or  threats  against  Con- 
gress, anless  they  are  found  in  the  declaratioo. 
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that  he  wouH  veto  their  measures ;  and  this, 
I  think,  must  in  fairness  be  taken  as  applying 
to  measures  of  a  certain  character,  of  which  he 
had  been  speaking.  The  speeches  at  Cleve- 
land  anij  St.  Louis,  though  highly  objectionable 
in  style,  and  unbecoming  a  President  of  the 
United  States,  afford  nothing  to  jnsiity  the 
allegation  that  they  were  meneicing  toward 
Congress  or  to  the  laws  of  the  country.  To 
consider  their  utterance  a  high  misdemeanor, 
within  the  meaning  of  the  Constitution,  would, 
in  mj  view,  be  entirely  without  justificatiou. 

So  highly  did  the  people  of  this  country  esti- 
mate the  importance  of  liberty  of  speech  to  a 
free  people,  that,  not  finding  it  to  be  specific- 
ally guuranlied  in  the  Conatitutjon,  they  pro- 
vided for  it  in  the  first  amendment  to  that 
instrument.  "  Congress  shall  make  no  law 
abridging  the  freedom  of  speech."  Undoubt- 
edly there  are  great  inconveniences,  and  per- 
haps positive  evils,  arising  from  the  too  frequent 
abuse  of  that  freedom;  more,  perhaps,  and 
greater  from  an  equally  protected  freedom  of 
3ie  press.  Batthe  people  of  the  United  States 
consider  both  as  essential  to  the  preservation 
of  their  rights  and  liberties.  They,  therefore, 
have  clioaentoleave  both  entirely  unrestrained, 

'  '  ing  the  abuse  of  that  liberty  only  to 
es  provided  by  law  for  individual  wrongs. 
To  deny  the  Presideat  a  right  to  comment 
freely  upon  the  conduct  of  coordinate  branches 
of  the  Government  would  not  only  be  denying 
him  a  right  secured  to  every  other  citizen  of 
the  Republic,  but  might  deprive  the  people  of 
the  beneGt  of  his  opinion  of  public  aliairsj  and 
of  his  watchfulness  of  their  interests  and  wel- 
fare. That  under  circumstances  where  he  was 
called  upon  by  a  large  body  of  his  fellow-citi- 
zens to  address  them,  and  when  he  was  goaded 
by  contumely  and  insult,  he  permitted  himself 
to  transcend  the  limits  of  proper  and  dignified 
speech,  such  as  was  becoming  the  dignity  of 
his  station,  is  matter  of  deep  regret  and  highly 
censurable.  But,  iu  my  opinion,  it  can  receive 
no  other  punishment  than  public  sentiment 
alone  can  inflict. 

If  I  rightly  understand  the  accusation  con- 
tained in  the  eleventh  article  it  is  substantially 

"  That,  on  the  18fli  day  of  Aueust,  1866,  tho  Presi- 
dent, by  public  apeeoh,  doolared,  io  snbBtanoe,  that 
the  !lhirty-4Iiiith  Conin'eeswas  not  a  Congreas  of  the 
United  States,  aathoriied  to  oiereiBe  iegieiativB 
power,  thereby  intending  to_  deny  that  the  leglsla- 

exeept  go  far  as  he  saw  fit  to  approve  the  same,  and 
thereby  denying,  and  intending  to  deof,  the  power 
of  said  Tkirtf-Ninth  Conrresa  to  propoae  amend- 
menta  to  the  CoDStitution.'^ 

And  "inpurauance  of  said  declaration"  the 
President,  on  the  21st  day  of  Febraary,  1868, 
attempted  to  prevent  the  execution  of  the  act 

of  March  2,  186J: 

First.  By  unlawfully  attempting  to  devise 

means  to  prevent  Mr.  Stanton  from  resuming 

the  functions  of  Secretary  of  War,  atier  the 

Senate  had  refused  to  concur  in  his  suspension. 
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Second.  By  unlawfully  attempting  to  devise 
means  to  prevent  the  execution  of  the  appro- 
priatiop  act  for  the  support  of  the  Army  for 
the  fiscal  year  ending  June  30,  1868.  _ 

And  that  further,  in  pursuance  of  said  decla- 
ration, be  unlawfully  attempted  to  prevent  the 
execution  of  the  so-called  reconstruction  act 
of  Match  2,  1868. 

Wherebyhewasguiltv  of  ahigh  misdemeanor 
in  office  on  the  21st  day  of  February,  1868. 

I  have  already  stated,  in  commenting  on  the 
tenth  article,  that  I  do  not  consider  the  Presi- 
dent's declaration,  on  the  18th  of  August, 
1866',  as  fairly  liable  to  the  construction  Uiere 
put  upon  it  and  repeated  in  this  article.  There 
were  no  such  words  said,  nor  can  they  be  fairly 
implied.  The  words  were  that  it  was  not  a 
Congress  of  the  United  States,  but  only  of  a 
part  of  the  States.  Taken  literally,  these  words 
were  true.  But  a  Congress  of  a  part  of  the 
States  may  be  a  constitutional  Congress,  capa- 
ble of  passing  valid  laws,  and  as  suSi  the  Pres- 
ident has  uniformly  recognized  the  Thirty- 
Ninth  Congress.  The  declaration  being  per- 
fecti;^  susceptible  of  an  innocent  meaning,  and 
all  his  official  acts  being  consistent  with  that 
meaning,  it  would  be  unjust  to  suppose  a  dif- 
ferent one,  which  be  did  not  express. 

In  this  view  the  foundation  of  the  article 

But  whether  in  pursuance  of  that  declara- 
tion or  not,  did  be  unlaiiifullf/  devise  means  to- 
prevent  the  execution  of  the  law  of  March  2, 
1867,  in  the  manner  charged? 

The  first  specification  rests,  if  upon  any- 
thing, upon  the  letter  to  General  Grant,  dated 
February  10,  1868.  This  letter  must  be  taken 
as  a  whole,  and  not  considered  by  detached' 

From  that  letter  I  am  satisfied  that  thePresi- 
dent  expected  General  Grant,  in  case  the  Sen- 
atfl  should  not  concur  in  the  susijenBion  of  Mr. 
Stanton,  to  resign  the  office  to  him,  so  that  he 
might  have  an  opportunity  to  fill  the  office  be- 
fore Mr.  Stanton  resumed  the  performance  of 
its  duties,  with  a  view  of  compelling  Mr.  Stan- 
ton to  seek  his  remedy  in  tie  court.  If  the 
President  had  sucha  design,  it  could  only  be 
carried  out  leeally  by  removing  Mr.  Stanton- 
before  he  shouliihave  time  to  resume  the  func- 
tions of  Secretary  of  War,  if  the  President 
had  a  right  to  remove  him.  It  has  been  seen 
by  my  remarks  upon  the  first  article,  that  I 
think  the  President  had  such  right  The 
design,  then,  if  the  President  entertained  it, 
was  not  unlawful. 

As  to  the  second  speeificationj  it  has  not, 
that  I  can  see,  an^  proof  to  sustain  it ;  and  if 
it  had,  it  Is  not  quite  apparent  how  an  attempt 
to  prevent  the  execution  of  the  act  for  the  sup- 
port of  (he  Army  can  be  considered  as  proof 

violate    the    civii-tenure 

be  the  gravamen  of  this 


act,  which  si 
article. 
No  evidence  whatever  w 


s  adduced  to  show 
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that  tbe  President  bad  derised  me 

aoj  way  attempted,  to  prevent  the 

of  the  ■'  act  to  provide  Tor  the  more  efficient 

government  of  the  rebel  States." 

It  has  been  assumed  in  argument  by  the 
managers  that  the  President,  in  hia  answer, 
claims  not  only  the  right  under  tbe  Constitu- 
tion to  remove  officers  at  hie  pleasare,  and  to 
snspend  officers  for  indefinite  periods,  but  also 
to  fill  offices  thus  vacated  for  indefinite  periods 
— a  claim  whicbj  if  admitted,  would  practically 
deprive  the  Senate  of  all  power  over  appoint- 
ments, and  leave  them  in  the  President  alone. 
The  Presldentdoes  claim  tbe  power  of  removal, 
and  thattbis  includes  the  power  of  suspension. 
Bat  a  careful  examinadon  of  bis  answer  will 
^ow  that  be  claims  no  other  power  tlian  that 
conferred  by  the  act  of  1795,  to  fill  vacancies 
in  the  Departments  temporarily,  and  for  a 
period  not  exceeding  six  months,  not  by  ap- 

E ointment  without  tbe  consent  of  tbe  Senate, 
ut  by  designation,  as  described  in  the  act— a 
Eower  conferred  by  Congress,  and  which  can 
e  taken  away  at  any  time,  if  it  should  be 
foond  injurious  to  the  public  interest. 

Even,  however,  if  tbe  claim  of  thePresident 
did  go  to  the  extent  alleged,  it  is  not  made  a 
charge  against  him  in  the  articles  of  impeach- 
ment. And  however  objectionable  and  repre- 
hensible any  such  claim  might  be,  he  cannot 
'  be  convioted  of  a  high  misdemeanor  for  as- 
serting an  unconstitutional  doctrine,  if  be  bas 
made  no  attempt  to  give  it  practical  eSect, 
especially  without  a  charge  against  him  and  a 
Inal  upon  it. 

I  am  unwilling  to  close  the  consideration  of 
this  remarkableproceeding  before  adverting  to 
some  other  points  which  Save  been  presented 
in  the  ai^ument. 

The  power  of  impeachment  is  conferred  by 
tbe  Constitution  in  terms  so  general  as  to  occa- 
sion great  diversity  of  opinion  with  regard  to 
the  nature  of  offenses  which  nay  be  ueld  to 
consdtute  crimes  or  misdemeanors  within  its 
intent  and  meaning.  Some  contend,  and  with 
great  force  of  argument,  both  upon  principle 
and  authority,  that  only  such  crimes  and  mis- 
demeanors are  intended  as  are  subject  to  indict- 
ment and  punishment  as  a  violation  of  some 
known  law.  Others  contend  that  anything  is  a 
crime  or  misdemeanor  wlthin'the  meaning  of 
'  the  Constitution  which  the  apgointed  judges 
choose  to  consider  so ;  and  they  argue  that  the 
provision  was  left  indefinite  from  the  necessity 
of  the  case,  as  offenses  of  public  officers,  in- 
jurious to  the  public  interest,  and  for  whicn  the 
olfender  ought  to  be  removed,  cannot  be  accu- 
rately defined  beforehand;  that  the  remedy  pro- 
vided by  impeachment  is  of  a  political  char- 
acter, and  designed  for  the  protection  of  the 
public  against  unfaithful  and  corrupt  officials. 
Granting,  for  the  sake  of  the  argument,  that 
Uiis  latter  construction  is  the  true  one,  it  must 
be  conceded  that  the  power  thus  conferred 
might  be  liable  to  very  great  abuse,  especially 


in  times  of  high  party  esciteoient,  when  the 
passions  of  the  people  are  infiamed  against  a 
perverse  and  obnoxious  public  officer.  If  so,  it 
IS  a  power  to  be  exercised  with  extreme  cau- 
tion when  you  once  get  beyond  tbe  line  of 
specific  criminal  offenses.  The  tenure  of  public 
offices,  except  those  of  judges,  is  so  limited  in 
this  country,  and  the  ability  to  change  theis  by 

Eopnlar  suffrage  so  great,  that  it  would  seem 
ardlj  worth  while  to  resort  to  so  harsh  a 
remedy,  except  in  extreme  cases,  and  then 
only  upon  clear  and  unquestionable  grounds. 

In  the  case  of  an  elective  Chief  Magistrate 
of  a  great  and  powerful  people,  living  under  a 
written  Constitution,  there  is  much  more  at 
stake  in  such  a  proceeding  than  the  fate  of  the 
individual.  The  office  ot  President  is  one  of 
the  great  cocirdinate  branches  of  the  Govern- 
ment, bavingits  defined  powers,  privileges,  and 
duties;  as  essential  to  the  very  framework  of 
the  Government  as  any  other,  and  to  be  toached 
with  as  careful  a  liand.  Anything  which  con- 
duces to  weaken  its  hold  upon  the  respect  of 
the  people,  to  break  down  the  barriers  which 
surround  it,  to  make  it  tbe  mere  sport  of  tem- 


constitntional  liberty.  It  is  evident,  then,  as 
it  seems  to  me,  that  the  offense  for  wbicn  a 
Chief  Magistrate  is  removed  from  office,  and 
the  power  intrusted  to  him  by  tbe  people  trans- 
ferred to  other  hands,  and  especially  where  tbe 
bands  which  receive  it  are  to  be  the  same  which 
take  it  from  him,  should  be  of  such  a  character 
as  to  .commend  itself  at  once  to  the  minds  of 
all  right-thinking  men  as,  beyond  all  question, 
an  adequate  cause.  It  should  be  free  from  the 
taint  of  party;  leave  no  reasonable  ground  of 
suspicion  upon  the  motives  of  those  who  inflict 
tbe  penalty,  and  address  itself  to  the  country 
and  the  civilized  world  as  a  measure  justly 


necessity  ii. 

than  this,  especially  where  the  o^^^^i^  .a  uui^ 
not  defined  by  any  law,  would,  in  ray  judg- 
ment, not  be  justified  by  a  calm  and  considerate 
public  opinion  as  a  cause  for  removal  of  a 
President  of  the  United  States.  And  its  inev- 
itable tendency  would  be  to  shake  the  faith 
of  tbe  friends  of  constitutional  liberty  in  the 
permanency  of  our  free  institutions  and  the 
capacity  of  man  for  self-government. 

Other  offenses  of  the  President,  not  speci- 
fied in  the  articles  of  impeachment,  have  been 
pressed  by  the  managers  aa  showing  the  ne- 
cessity for  his  removal.  It  might  be  sufficient 
to  reply  that  all  such  were  long  prior  in  date 
to  those  charged  in  the  articles,  have  been  fully 
investigated  in  the  House  of  Representatives, 
were  at  one  time  decided  by  a  majority  of  the 
learned  Committee  on  tbe  Judicianr  in  that 
body  to  present  no  sufficient  ground  for  im- 

Eeachment,  and  were  finally  dismissed  by  tbe 
[ouse  as  not  afibrding  adequate  caude  for 
such  a  proceeding,  by  a  vote  of  nearly,  if  ijot 
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Qnite,  two  to  one.  But  it  ia  enough  to  svf  that 
they  are  not  before  the  Senate,  and  that  body 
haa  no  right  to  consider  Uiem.  Against  them 
the  President  has  had  no  opportnnity  to 
defend  himself,  or  even  to  enter  hia  denial.  To 
goontsideof  the  charges  preferred,  and  to  con- 
vict him  because,  in  one  oelief,  he  committed 
offenses  for  which  he  is  not  on  trial,  would  be 
to  disregard  every  principle  which  regulates 
judicial  proceedings,  and  would  be  not  only  a 
gross  wrong  in  ttsetf,  but  a  shame  and  humili- 
ation to  those  by  whom  it  was  perpetrated. 

It  has  been  further  intimated  by  the  Man- 
ftgers^hat  public  opinion  calls  with  a  loud  voice 
forthe  con?iction  and  removai  of  the  Presi- 
dent,. One  Manager  haa  even  gone  so  far  as 
ta  threaten  with  infamy  every  Senator  who 
voted  for  the  resolution  passed  by  the  Senate 
touching  the  removal  of  Mr.  Stanton,  and  who 
ahall  now  vote  for  the  President's  acguittai. 
Omitling  to  comment  npon  the  propnety  of 
this  remarlc,  it  is  sufficient  to  say,  with  regard 
to  myself,  that  I  not  only  did  not  vote  for  that 
resolution,  but  opposed  its  adoption.  Had  I 
ao  voted,  however,  it  would  afford  no  jualifica- 
tion  for  convicting  the  President,  if  1  did  not, 
on  esamination  and  reflection,  believe  him 
guilty.  A  desire  to  be  consistent  would  not 
escuse  a  violation  of  my  oath  to  do  "  impartial 
justice."  Avote  given  in  haste  and  with  little 
opportunity  for  consideration  would  be  a  lame 
apology  for  doing  injustice  to  another,  after 
full  examination  and  reflection. 

To  the  anggeation  that  popular  opinion  de- 
mands the  conviction  of  the  President  on  these 
charges,  1  reply  that  he  is  not 


the  Queen,  "  I  tahe  no  notice  of  what  is  pass- 
ing out  of  doors,  because  I  am  supposed  con- 
stitutionally not  to  be  acquainted  with  it." 
And  s^ain,  "It  is  the  duty  of  those  on  whom 
a  judicial  ia.sk  is  imposed  to  meet  reproach 
and  not  court  popularity."  The  people  have 
not  heard  the  evidence  as  we  have  heard  it. 
The  responsibility  is  not  on  them,  but  upon 
us.'  They  have  not  taken  an  oath  to  "  dr  '" 
partial  justice  according  to  the  Constiti 
and  the  laws,"  I  have  taken  that  oath.  I 
cannot  render  judgment  upon  their  convic- 
tiona,  nor  can  they  transfer  to  tiiemselves  my 
puniahmeiftif  I  violate  myown.  Aodlsbould 
consider  myself  undeserving  the  conSdence  of 
that  jast  and  intelligent  people  who  imposed 
upon  me  this  great  responsibility,  and  anwor- 
thy  a  place  among  honorable  men,  if  for  any 
fear  or  public  reprobation,  and  for  the  salie  of 
fieeuring  popular  favor,  I  should  disregard  the 
conviction  of  my  judgment  and  my  conscience. 
The  consequences  which  may  follow  either 
from  conviction  or  acquittal  are  not  for  me, 
with  my  convictions,  to  consider.  The  future 
is  in  the  hands  of  Him  who  made  and  governs 
the  universe,  and  the  fear  that  He  will  not 
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Deeply  impressed  with  a  sense  of  my  re- 
sponainility  and  duty  in  the  case  now  before  the 
Senate,  I  shall  vote  for  the  conviction  of  the 
President  upon  the  first  three  articles  of  im- 
peachment upon  the  ground  that  tlie  removal 
of  Secreta^  Stanton  and  the  appointment  of 
Adjutant  Gfeneral  Thomas,  as  cBarged  in  aai3 
articles,  were  in  violation  of  the  Constitution 
of  the  United  States. 

To  decide  otherwise  would  be  lo  say  that  tTiB 
Presidenthas  the  absolute  andunlimitedpoweti 
at  all  times  and  under  al!  circumstances,  to  re- 
move from  and  appoint  to  office,  and  that  39 
much  of  the  Constitution  as  provides  that  the 
President  "  shall  nominate,  and  by  and  wiQi 
the  advice  and  consent  of  the  Senate  appoint," 
isof  no  effect.  Nothingwould  be  necesaai7W 
annihilate  all  participation  by  the  Senate  in 
appointments,  except  to  call  tlie  appointee,  ifi 
ease  of  removal,  an  ofSca  ad  interim — tbatis, 
an  officer  to  hold  tintil  it  suits  the  purpoaea  of 
the  President  to  fiend  a  nomination  to  the  Sett- 
ate  to  which  it  ia  willing  to  agree. 

Untiring  and  exhaustive  researches  on  be- 
half of  the  President  do  not  show,  and  I 
venture  to  asseit  that  not  one  single  inslauetf 
can  befonndin  the  history  of  the  Government, 
where  the  head  of  a  Department  haa  been  r*" 
moved  and  a  successor  appointed  while  the 
Senate  was  in  aeasion  without  the  advice  and 
consent  of  that  body.  Nothing  is  clearer  to 
my  mind  than  that  the  power  of  the  President! 
over  the  offices  of  the  country  during  the  ses- 
sion of  the  Senate  is  one  thing,  and  his  powei" 
during  the  recess  of  the  Senate  is  another  and 
a  different  thing. 

When  the  Constitution  says  that  the  Presi- 
dent mayfill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate  it  certftinly 
confers  upon  him  a  power  which  he  doea  nM 
possess  and  cannot  exercise  while  the  Senate 

.  When  removals  have  been  made  during  the 
recess  of  the  Senate  it  has  been  argued  that 
vacancies  made  in  this  way  have  happened ; 
therefore  they  could  be  filled  temporarily  Igr 
.the  President ;  but  now  it  isproposed,  by  build- 
ing one  inference  upon  another,  to  include  B 
session  aa  well  as  a  recess,  and  so  abrogate 
the  authority  of  the  Senate  and  invest  the  Exec- 
utive with  absolute  and  despotic  power.  I  am. 
very  certain  that  the  practice  of  removals  and 
tem  porary  appoi  ntmentsstandsuponthat  clause 
of  the  Constitution  which  refers  to  the  recess 
of  the  Senate,  and  in  my  judgment  it  is  not 
only  a  total  departure  from  the  precedents,  but 
a  plain  violation  of  the  Constitution,  to  make 
one  of  ita  sections  which  applies  exclusively  to 
a  recess  apply  also  and  equally  to  a  session  of 
the  Senate. 
Congress,  if  it  should  try,  could  not  delegate 
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any  such  power  to  the  President,  Congress 
may  Test  the  oppointnient  of  certain  infcior 
officers  in  the  Preaident  alone,  in  the  courts  of 
law,  or  in  the  beads  of  Departments;  butCon- 
gresH  can  no  more  vest  the  power  in  tho  Pres- 
ident of  removing  and  appointing  the  bead  of 
a  Department  without  the  advice  of  the  Senate 
than  it  can  vest  the  power  in  the  President  to 
make  a  treaty  without  the  concurrence  of  the 
Senate. 

The  practice  of  the  Governmenthas  not  been 
inconsistent  with  this  view  of  the  Constitution, 
Pickering's  case,  in  1800,  is  cited,  but  there 
the  removal  and  nomination  to  the  Senate  were 
simultaneons  acts.  President  Adams  did  not 
attempt  to  make  any  appointment. 

Some  cases  of  aA  interim  appointments  to 
provide  for  casualties  have  been  produced,  but 
no  case  can  be  found  where  the  President,  uno 
Aata,  removed  and  appointed  the  head  of  a 
Department  while  the  Senate  was  in  session 
without  its  consent 

President  Johnson  cannot  say  that  he  was 
mistaken  as  to  this  point,  for,  in  addition  to 
what  he  must  have  learned  from  many  years  of 

Eublic  service,  he  declared  in  a  Bpeech  which 
e  delivered  in  the  Senate  on  the  10th  of  Jan- 
uary, 1S61,  in  tho  most  emphatic  manner,  that 
the  President  had  no  such  power  as  he  has  ex- 
ercised in  the  removal  of  Stanton  and  the 
appointment  of  Thomas. 

1  do  not  find  that  the  act  of  1739  or  subse- 
quent acts  upon  this  subject  have  ever  been 
so  construed  as  to  warrant  the  executive  acts 
in  question,  and  they  could  not  be  so  construed 
withoutignoringthe  clear  distinction  which  the 
Constitution  makes  between  a  recess  and  a 
session  of  the  Senate.  Concerning  the  decis- 
ion of  1769,  which  ia  made  the  head  and  front 
of  the  defense  in  this  case,  it  may  be  said  that 
it  was  brought  about  by  the  arguments  of 
James  Madison  in  the  House  and  the  ca,sting 
vote  of  Vice  President  Adams  in  the  Senate, 
both  of  whom  at  the  time  expected  to  fill  the 
executive  office,  and  both  of  whom,  it  has  been 
said,  looked  upon  a  contrary  decision  as  ex- 
pressing a  want  of  confidence  in  the  then  ad- 
ministration of  Washington.  Most,  if  not  all, 
of  the  distinguished  legislators  and  judges  of 
the  nation,  such  as  Webster,  Clay,  Calhoun, 
Kent,  Story,  and  the  Supreme  Court  of  the 
United  States,  with  Marshall  at  its  head,  have 
affirmed  the  incorrectness  of  that  decision,  and 
evperienee  has  demonstrated  its  mischievous 
and  corrupting  tendencies  and  effects.  Web- 
ster, commenting  on  this  decision,,  and  speak- 
ing of  the  framers  of  the  Constitution,  in 
1835,  said: 

"t  hove  the  cleirest  canviotion  that  they  looked 
Mao  other  mode  ofdisplacins  un  oIQcertban  by  im- 
peachment, or  by  the  regular  appointment  of  another 
person  to  the  same  place." 

I  think  it  mholly  unnecessary  !o  discuss  the 
acts  of  1792,  1795,  and  1863,  because  they  have 
been  swept  out  of  existence  by  the  tenure-of- 
gffice  aet  of  March  2, 1867.  This  is  established 


by  the  application  of  two  familiar  rules  of  law. 
One  is,  that  the  act  of  March  2, 1867,  embraced 
and  provided  for  the  temporary  and  perma- 
nent appointment  and  removal  of  every  officer 
whose  appointment  is  vested  in  the  President 
and  the  Senate ;  and  the  other  is,  its  clear  re- 
pugnancy to  all  preceding  legislation  on  the 
subject. 

Great  effort  has  been  made  to  show  that  the 
removal  of  Stanton  and  the  appointment  of 
Thomas  were  unimportant  infractions  of  the 
statute,  and  therefore  the  President  ought  to 
be  acquitted. 

Adopting  the  views  of  the  President  that  this 
Senate  is  a  court,  and  finding  that  the  accused 
has  committed  an  act  which  the  law  declares 
to  be  a  high  misdemeanor,  then  it  follows,  ac- 
cording to  all  rules  governing  judicial  tribunals, 
that  a  judgment  for  conviction  must  be  given, 
no  matter  what  Senators  may  think  of  the  wis- 
dom of  the  law  or  the  nature  of  the  ofiense. 
Much  of  the  argument  for  the  defense  proceeds 
upon  the  ground  that  the  President  has  a  right 
to  decide  for  himself  as  to  the  constitutionality 
of  an  act  of  Congress,  Whatever  may  be  the 
correct  view  of  this  question,  it  must  be  admit- 
ted that  if  the  President  violates  a  penal  law 
of  Congress  he  does  so  at  his  peril.  When 
impeached  for  such  an  act,  if  the  Senate  upon 
the  trial  holds  the  law  to  be  unconstitutional 
and  void,  he  must,  of  course,  be  acquitted; 
but  if  the  Senate  holds  the  law  to  be  constitu- 
tional and  valid,  it  must  necessarily  convict. 
Any  public  officer  or  private  citizen  may  test 
the  validity  of  a  criminal  statute  by  its  viola- 
tion, but  in  so  doing  he  undertakes  to  suffer  its 
penalties,  if,  upon  his  trial,  it  is  upheld  and 
enforced  by  judicial  authority. 

To  allow  any  person  not  acting  judieialiy 
when  arraigned  for  crime  to  plead,  in  bar  of 
the  prosecution,  his  mistaken  opinion  of  the 
Justice  or  validity  of  the  law,  would  be  to  de- 
liver over  the  land  to  anarchy  and  crime. 

Two  questions  only  as  to  this  law  are  before 
the  Senate.  One  is.  Is  it  constitational  7  and 
the  other  is,  Has  it  been  violated  by  the  Pres- 
ident? Webster  said,  in  one  of  his  great 
speeches,  that  "the  regulation  of  the  tenure 
of  office  is  a  common  exercise  of  legislative 
authority,  and  the  power  of  Congress  in  this 
particular  is  not  at  all  restrained  or  limited  by 
anything  contained  in  the  Constitution,  except 
as  to  judicial  officers;"  and  lam  very  sure  that 
the  Senate,  after  having  three  times  decided 
by  more  than  a  two-thirds  vote  of  the  mem- 
bers present  each  time  that  the  ten ure-of- office 
act  is  constitutional,  will  now  regard  that  ques- 
tion as  res  adjudicata. 

Has  the  President  broken  any  of  the  pro- 
visions of  the  act?  Nobod^r  denies  that  the 
body  of  the  first  section,  which  provides  that 
every  person  appointed  to  office  by  and  with 
the  advice  and  consent  of  the  Senate  shall 
hold  until  his  successor  is  in  like  manner  ap- 
pointed and  qualified,  embraces  the  Secretary 
of  War;  but  an  attempt  is  made  tocr"  '  "" 
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placed  upon  some  remarka  of  Senator  Shbr- 
MAH,  in  oonneetion  with  the  bill,  I  preenrae, 
on  thia  account,  it  may  be  proper  for  tne  to  say 
tliat  I  introduced  the  original  bill,  and  had  the 
honor  to  be  chairman  of  the  committee  of 
conference  by  whom  this  proviso  waa  reported. 
When  the  bill  passed  the  Senate  flie  heada  of 
Departments  were  expressly  excepted,  but  the 
House  of  RepresentatiTes  amended  it  by  strik- 
ing out  that  exception,  and  the  conference 
committee  agreed  to  the  House  amendment, 
with  a  modification  as  to  the  time  duringwhich 
such  oEScers  should  be  under  the  protection  of 
the  law.  There  was  no  suggestion  or  intima- 
tion in  the  committee  that  the  act  did  not  ap- 
ply to  Mr,  Johnson's  Cabinet,  and  the  only 
purpose  of  the  proviso  was  to  put  a  limitation 
upon  the  holding  of  Cabinet  officers,  and  that 

Great  stress  has  been  put  upon  the  words 
"except  as  herein  otherwise  prorided"  just 
preceding  the  proviso,  but  the  fact  is  that  these 
words  were  in  the  bill  before  the  proviso  was 
attached  and  refer  to  the  fourth  section,  and, 
therefore,  instead  of  being  an  exception,  the 
proviao  is  a  mere  qualification  of  the  general 
words  of  the  section.  I  do  not  see  how  it  is 
passible  to  conclude  that  Mr.  Stanton  is  not 
protected  by  the  body  of  the  section  or  the 

Eroviso.  If  he  is  within  the  proviso,  then  he 
as  a  right  to  hold  for  one  month  after  the  end 
of  some  presidential  term,  and  cannot  in  the 
mean  time  be  removed  without  the  consent  of 
the  Senate.  That  is  the  time  expressly  fixed 
by  the  proviso  when  a  Secretary  ceasea  to  be 
under  the  protection  of  the  Senate,  and  it 
makes  no  difierenee  whether  the  present  is 
Lincoln's  or  Johnson's  presidential  term.  If 
Mr.  Stanton  is  not  affected  by  the  proviso, 
then  he  is  necessarily  within  the  body  of  the 
section,  for  that  includes  every  officer  in  the 
United  States  appointed  by  and  with  the  advice 
and  consent  of  the  Senate,  which  is  exactly 
Stanton's  caae. 

The  idea  that  this  act  toot  effect  two  years 
before  it  was  enacted,  so  as  to  remove  anybody 
from  office  at  that  time,  is  a  simple  absurdity. 
ConsideraMe  discnssion  has  taben  place  as  to 
whether  or  not  the  present  is  Mr.  Lincoln's 
or  Mr.  Johnson's  presidential  term.  This,  as 
it  seems  to  me,  is  an  unimportant  but  not 
doubtful  question.  When  the  Constitution 
speaks  of  the  term  of  the  President,  it  means 
a  definite  period  of  four  years,  not  an  uncer- 
tain time  dependent  upon  the  death,  resigna- 
tion or  removal  of  the  person  who  takes  pos- 
session of  the  office ;  and  therefore  the  pres- 
ent is  Mr.  Lincoln's  term,  unleas  there  can  be 
two  presidential  terms  between  the  4lh  of 
March,  1865,  and  the  4th  of  March,  1869. 

Let  us  look  at  the  second  section  of  the 
l«nure-of-office  act.  That  provides  that  when 
any  officer  appointed  as  aforeaaid,  Ibat  is  by 


and  with  the  advice  and  consent  of  the  Senate, 
is  suspended,  and  the  Senate  do  not  concur  itf 
the  suspension,  such  officer  shall  forthwith 
resume  the  functions  of  his  office. 

B.  M.  Stanton  was  appointed  by  and  with 
the  advice  and  consent  of  the  Senate.  He  was 
suspended.  The  Senate  did  not  concur  in  his 
suspension.  It  was  then  his  right  and  duty 
forthwith  to  resume  the  functions  of  his  office  j 
but  the  President  would  not  allow  him  so  to 
do,  for  he  not  only  cut  off  ali  official  relations 
with  Mr.  Stanton,  but  appointed,  received,  and 
recognized  another  person  as  Secretary  of  War. 
What  quibble  can  be  found  to  excuse  this  pWn 
violation  of  the  law?  Admitting,  for  the  sake 
of  argument,  that  the  President  could  legally 
remove  Mr.  Stanton,  then  I  deny  that  he  could 
legally  appoint  Thomas  ad  interim,  for  the 
reason  that  the  second  section  of  the  tenure- 
of-officc  act  declares  that  upon  the  suspension 
of  an  officer  an  ad  interim,  appointment  may 
be  made,  "and  in  no  other  case."  When 
Stanton  was  suspended,  the  ad inienraappoint- 
ment  of  Generri  Grant  was  legal ;  but  any  a4 
interira  appointment  upon  a  removal  is  abso- 
lutely prohibited.  Vacancies  in  office  can  only 
be  filled  in  two  ways  under  the  tenure-of  office 
act.  One  is  by  temporary  appointment,  aa 
provided  in  the  Constitution,  during  the  recess 
of  the  Senate,  and  the  other  is  by  an  appoint- 
ment by  and  with  the  advice  and  consent  of 
the  Senate  during  the  session. 

One  might  reasonably  suppose  that  the  eon- 
strnction  of  this  act  was  settled,  so  far  as  the 
Senate  was  concerned. 

On  the  12th  of  December  the  Preaident  com- 
municated to  the  Senate  the  fact  that,  on  the 
12tb  of  the  preceding  August,  he  had  suspended 
Mr.  Stanton,  and  gave  his  reasons  therefor; 
and  the  Senate,  assuming  that  Mr.  Stan toa  was 
within  the  protection  of  thetenure-of-officeact, 
proceeded  to  consider  the  President's  reasons, 
and,  under  the  leadership  of  the  distinguished 
Senator  from  Maine,  [Mr.  PBasBSDBS,]  re- 
fused, by  an  overwhelming  vote  of  thirty-five 
to  six,  to  concur  in  the  suspension.  Every  one 
of  the  m^ority  then  understood  that  the  effect 
of  that  vote  was  to  reEstabUah  Mr.  Stanton  in 
his  office  under  the  provisions  of  the  tennre-of- 

On  the  21st  of  February,  1868,  the  President 
informed  the  Senate  that  he  had  removed 
Mr.  Stanton  and  appointed  Adjutant  General 
Thomas  Secretary  of  War  ad  interim,  and  the 
Senate  proceededtoconsider  that  (Communica- 
tion, and,  after  protracted  argument,  decided, 
by  a  vote  of  twenty- seven  to  six,  "that,  under 
the  Constitution  and  laws  of  the  United  States, 
the  President  has  no  power  to  remove  the 
Secretary  of  War  and  to  designate  any  other 
officer  to  perform  the  duties  of  that  office  ad 
tnterim 

Amo  g  those  who  voted  to  affirm  thia 
doctr  e  was  the  distinguished  Senator  from 
111  no  s   [Mr.  TKnuBULL.] 

Now  aflerthese  proceedings,  which  go  upon 


CO.  Google 


950 


the  express  gronnd  thai  Mr.  Stajiton  is  witbia 
the  provisions  of  the  tenure  of- office  act,  we 
Me  asked  to  eat  up  our  owa  words  and  resolu- 
tions and  Gtulti^  ourselves  by  holding  that  the 
ttct  did  DOt  apply  to  Mr.  SUnton. 

Preaideat  Johnson  is  also  fully  committed  to 
the  same  constrnction  of  the  act.  On  the  12th 
of  August  he  EuspendBd  Mr.  Stanton,  a  pro- 
ceeding provided  for  by  said  act,  but  otherwise 
unwarranted  by  law  and  uoknowa  to  the  prac- 
tice of  the  Government. 

On  the  14th  day  of  August,  1867,  be  notified 
lie  Secretary  of  the  Treasury,  aa  follows  i 

"Sjb;  In  oomplianoB  with  the  requitamonla  of  the 
Kptentitlad'AnaottoreeulatotheiBnarBOt  certain 
eivil  offices,'  you  are  hereby  uotifleo  that  on  the  12tlk 
instant.  Hon.  Edwin  M.Stanton  waasuetiendeilfram 

^uthari^cd  and  emponer^  t«  act  m  Secretary  ad 

He  also  reported  his  reasons  to  the  Senate 
(bltbe  suspension  of  Mr.  Stanton  within  twenty 
days  from  ita  meeting,  as  required  by  said  act. 
Having  vainly  tried  to  oust  Mr.  Stanton  by  an 
observance  of  the  act,  he  boldly  determined 
upon  its  violation  by  Stanton's  removal.  This 
he  admitSj  but  sa^^a  it  was  with  a  view  to  teat 
tite  constitutionality  of  the  act,  forgetting,  as 
it  seems,  that  such  a  q^ueslion  could  not  posai- 
bLy  arise  if  the  actdid  not  apply  to  Mr.  Stanton. 
To  argue,  in  view  of  these  facts,  that  the  Pres- 
ident removed  Stanton  through  a  mistaken 
idea  that  the  law  did  not  apply  to  him,  is  tri- 

Tabing  tbe  ground  of  the  President  tbat  the 
present  is  his  presidential  term,  then,  I  say,  to 
all  intenta  and  purposes,  he  has  appointed 
Stanton  Secretary  of  War,  Time  and  again, 
in  official  communications  to  the  Senate,  he 
has  declared  Mr.  Stanton  to  be  Secretary  of 
War,  and  in  hiameasc^e  of  December  12, 1867, 
be  submitted  to  the  Senate  tbe  question  as  to 
whether  or  not  Mr.  Stanton  should  continue  to 
be  Secretary  of  War,  and  the  Senate  confirmed 
him  in  that  position;  so  that,  without  the  usual 
forms,  there  has  been  that  concurrence  be- 
tween the  Executive  and  the  Senate  as  to  the 
Secretaryship  of  Mr.  Stanton  which  the  Con- 
stitution contemplates.  The  commisaion  is 
^o  part  of  the  appointment.  The  President 
cannot  hold  and  treat  Mr.  Stanton  as  bis  Sec- 
retary of  War  for  two  or  three  years,  and  then, 
yihea  questioned  for  an  illegal  act  upon  or 
thtOQgn  such  Secretary,  deny  his  official  char- 
fWter  and  relations.  If  he  was  the  President's 
Secretary  of  War  for  executive  purposes  he 
*aa  such  Secretary  of  War  for  the  purposes 
pf  Congress, 

Much  discussion  has  taken  place  in  this  case 
as  to  the  intent  of  the  President.  There  is 
nothing  of  this  question.  His  intent  was  to 
transfer  the  War  Department  from  E.  M. 
Stanton  to  some  other  person  of  his  choice 
without  the  consent  and  id  defiance  of  the  will 
of  tbe  Senate.  Thisis  obvious  and  undeniable, 
and  every  Senator  must  believe  it.  The  pre- 
test that  all  bis  proceedings  for  the  Temoval  of 


Stanton  and  the  appointment  of  Thomas  wer« 
to  get  up  a  law-suit  is  a  shallow  and  miserable 
Eubterfuge. 

One  question  made  is  that  the  President  has 
not  removed  Mr.  Stanton.  Stantou  was  either 
removed  or  he  was  not.  If  he  was  not  re- 
moved, then  the  appointment  of  Thomas  was 
a  clear  violation  of  the  sixth  section  of  the 
ten ure-of- office  act,  for  it  was  an  appointment 
to  fill  a  vacancy  where  no  vacancy  existed. 

Aiisuming  that  the  teuure-of-offi.ce  act  is 
valid,  and  applicable  to  Mr,  Stanton,  then  the 
President  could  not  remove  him. 

Suppose  Stanton,  to  avoid  confiict  under  tbe 
orders  of  the  21st  of  February,  bad  given  pos- 
sesBion  of.the  War  Office  to  Thomas,  He 
would  etill  have  been  Secretary  of  War,  be- 
cause  those  orders  were  illegal  and  void.  What 
the  tenure- of- office  iaw  intended  to  prohibit 
and  punish  was  the  action  of  the  President  as 
to  removals  and  appointments  without  tbe  con- 
sent of  the  Senate,  though,  of  course,  such  ac- 
tion, being  in  contravention  of  law,  would  have 
no  force.  Great  effort  has  been  made  to  show 
tbat  the  removal  of  Stanton  and  the  appoint- 
mentof  Thomas  were  insignificant  acts.  They 
mightpossiblybesotegardedif  there  were  har' 
mony  and  peace  in  tbe  country. 


execution  of  these  falls  within  the  jurisdiction 
of  the  War  Department.  The  President  holds 
them  to  be  unconstitutional,  and  is  bitterly 
opposed  to  their  existence.  Stanton  is  under- 
stood to  be  friendly  to  this  legislation.  He 
stands,  therefore,  in  tbe  way  of  the  President, 
and  Ms  removal  and  the  appointment  of  an 
executive  puppet  in  his  place  may  involve  the 
lives  and  hbertieaofthouaandaof  citizens,  and 
perchance  tbe  peaceand  integrity  of  thenation. 

During  this  trial  we  have  been  treated  to 
much  from  the  writings  of  Jamea  Madison. 
Arguing  about  executive  power  in  the  Con- 
gress of  178!),  be  said : 

"  If  aa  unnoithy  officer  be  continued  In  office  br 
an  unworthy  PteaLdeot,  the  Hooaa  of  Reuresenta- 
ti\es  can  at  any  time  iiapeach  him  aod  the  Senate 


Speaking  again  of  tbe  President,  he  e; 


Andrew  Johnson  has  removed  him  beca'jse 
his  unbending  loyalty  made  him  an  obstacle 
to  the  President's  ambitious  and  partisan  pur- 
poses, and  appointed  to  his  place  a  man  wboOy 
incompetent,  whose  only  merit  is  abject  ser- 
viUty  to  the  will  of  his  master.  If  James  Madi-- 
Bon  was  a  judge  here  to-day  he  would  vote  for 
impeachment  upon  that  ground  alone. 

We  have  been  earnestly  warned  by  the  Pres- 
ident's counsel  not  to  encroach  upon  the  exec- 
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Stive  depaiiment  of  tlie  Government.  Con- 
sidermj;;  tkat  the  President  usurped  tbe  legis- 
lative control  and  reconstruclioti  of  the  States 
lately  in  rebellion ;  that  he  hag  vetoed  fifteen 
acts  of  Congress,  to  say  nothing  of  those  he 
has  pocketed  ;  that  he  comes  now  by  his  con- 
fidential counsel  to  say  what  he  has  before  said, 
that  there  is  no  Congress  and  we  are  no  Sen- 
ate; that,  without  acknowledging  our  authority, 
he  appenrB  simply  to  avoid  civil  commotion, 
and  wc  are  prepared  to  appreciate  tbe  modesty 
and  grace  ol  this  admonition. 

I  am  surprised  to  find  so  many  holding  the 
opinion  that  the  President  is  not  impeachable 
for  anjithing  that  the  law  does  not  declare  a 
crime  or  a  misdemeanor.  Cannot  he  be  im- 
peached I'or  a  violation  of  the  Constitution  7 
Suppose  he  should  declare  war  or  borrow 
money  or  levy  taxes  without  authority  of  law? 
Is  there  no  remedy  1  Suppose,  for  partisan 
purposes,  he  should  veto  all  the  acts  of  Con- 
gress, or  in  some  mad  freak  pardon  all  the 
criminals  of  the  United  States.  Suppose  hy 
drunkenness  and  debauchery  heshould  become 
incompetent  to  perform  the  duties  of  the  office- 
Is  Congress  bound  to  tolerate  wickedness,  cor- 
ruption, and  treachery  in  the  executive  office  so 
long  83  there  is  no  violation  of  a  penal  statute  7 

I  shall  vote  for  conviction  on  the  tenth 
article. 

Whenever  the  Chief  Magistrate  of  this  coun- 
try, whose  wisdom  Mid  Tirtue  ought  to  exalt 
the  nation,  makes  a  public  blasphemer  of  him- 
self, and  going  about  the  country  in  speeches 
excites  resistance  to  law  and  defends  mob 
violence  and  murder,  I  think  he  ought  to  be 
removed  from  office. 

This  is  no  question  of 
or  of  unfriendly 
Tbos.e  speeches  were  criro 
delivered  they  took  the 
They  were  published  and 
turbulent  South.  They  ii  ^ 
violence  and  revenge,  and  1  have  little  doubt 
that  many  a  poor  man  is  sleeping  in  a  bloody 
§rave  in  consequence  of  those  speeches.  Offi- 
cial duties  and  relations  impose  restraint  upon 
freedom  of  speech  as  well  as  upon  freedom  of 

Suppose  a  judge  of  the  Snpreme  Court  should 
go  about  making  speeches  and  telling  thi 
people  that  the  reconstruction  or  other  acts  of 
Congress  were  void,  and  that  he  would  so  de 
cide  when  opportunity  should  arise,  is  there 
any  doubt  that  he  could  be  impeached  for  con- 
duct so  indecent  and  so  disastrous  to  the  peace 
and  good  order  of  society? 

West  H.  Humphreys,  United  States  district 
judge  for  Tennessee,  was  convicted  by  the  unan- 
imous vote  of  this  Senate  of  high  crimes  and 
misdemeanors  for  what  he  s^d  in  a  public 
speech  in  the  city  of  Nashville  on  the  2yth 
December,  1860. 

Whether  Andrew  Johnson  shall  be  removed 
from  office  or  not  is  the  least  question  in  th' 
case.    Hade  up  as  the  issues  are,  to  acquit 


ipon  Congress, 
s.  When  they  were 
vings  of  the  wind, 
eaa  throughout  the 
mparted  boldness  to 


to  decide  that  tbe  President  may  at  any  time, 
irrespective  of  the  provisions  of  the  Conslitn- 
tiou,  and  ill  open  and  undisguised  contempt 
of  tbe  authority  and  will  of  the  Senate,  remove 
from  and  appoint  to  office. 

To  acquit  is  to  hold  that  the  laws  of  the 
land  are  not  what  they  are  written  down  in 
the  statute-books  of  the  country  to  be,  but  are 
the  unwritten  and,  it  may  be,  unknown  will 
of  one  man  who  happens  to  fill  the  executive 
office  of  the  nation. 

All  courts  may  take  judicial  notice  of  his- 


(antly  brought  to  the  conclusion  that  AndreV 
Johnson  is  a  bad  man  ;  that  the  policy  of  hia 
administration  has  been  to  rule  or  ruin  ;  that 
he  has  endeavored  by  usurpation  and  the  abuse 
of  his  veto  to  subordinate  the  legislative  power 
to  his  persona!  views  and  purposes,  and  that 
his  official  career  and  example  have  been  to 
injure,  degrade,  and  demoralize  the  country; 
and  I  believe  that  his  removal  from  office  will 
invigorate  the  laws,  vindicate  the  Constitution, 
and  tend  greatly  to  restore  unity  and  peace  to 
the  nation. 


OPINION 
HON.    HENRY    WILSON. 

The  past  seven  years  have  been  to  gentlemen 
occupying  seats  in  this  Chamber  years  of  press- 
ing duties  and  stern  trials.  In  the  trying  tiroes 
through  wliiob  .the  nation  has  passed  and  is 
passing  it  has  sometimes  happened  that  Sen- 
ators of  large  capacity,  ripe  experience,  and 
eminent  public  service  have  widely  differed  in 
the  interpretation  of  the  Constitution  and  the 
construction  of  the  laws.  Whenever  the  high 
duties  imposed  upon  Senators  by  the  exigen- 
cies of  the  country  have  pressed  for  action, 
and  our  deliberations  have  been  distracted  by 
the  diverse  opinions  of  Senators  learned  in  the 
law,  I  have  striven  to  discharge  m^  duty  by 
giving  whatever  doubts  clouded  my  judgment 
or  embarrassed  my  action  to  patriotism,  to 
libeiiy,  and  to  justice— to  the  security  of  mj 
country  and  the  rights  of  all  its  citiaens.  In 
glancing  back  over  these  years  I  find  few  votes 
I  would  recall  by  following  this  rule  of  action. 
In  this  great  trial,  imposed  upon  the  Senate  by 
the  Constitution  of  our  conn  try  and  the  Repre- 
sentatives of  the  people,  I  shall  give  whatever 
doubts  have  arisen  to  perplex  or  embarrass  to 
my  country  rather  than  to  its  Chief  Magistrate, 
now  arraigned  as  a  violator  of  the  Constitution, 
a  violatorof  the  laws,  and  aviolatorof  his  oath 
to  faithfully  execute  the  laws.  By  a  too  rigid 
adherence  to  forms  and  teohnicaliliea  the  sub- 
stance is  often  lost.  Discarding  forms  and  . 
technicalities  and  lookingonly  to  the  substance. 
I  shall  so  vote  as  to  secure  the  ends  of  justice. 

I  am  not,  I  trust,  unmindful  of  the  gravity 
of  the  occasion,  of  tbe  soiemiiity  of  my  oath, 
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nor  of  the  obligation  ever  resting  upon  me  "  to 
be  just  and  feai-iiot."  I  know  that  the  vote  I 
shall  give  in  thia  great  trial  will  he  criticised 
aharply  in  our  age  and  in  ages  to  come.  The 
President  is  on  trial  before  the  Senate — the  ■ 
Senate  is  oil  trial  befoce  thu  present  age  and  ' 
before  the  comina  ages.  1  intend  to  vote  for 
the  conviction  of  the  President  and  for  his 
removal  from  hia  high  office,  and  to  submit 
my  motives  and  my  action  to  the  judgment  of 
the  present  and  of  the  future.  From  the  ver- 
dict of  the  Senate  the  President  has  no  appeal  j 
from  the  verdict  of  posterity  the  Senate  has 
no  appeal.  I  propose  to  state,  with  brevity, 
some  of  the  reasons  why  I  sliall  vote  foe  the 
conviction  of  the  President  of  the  United 
States  upon  the  charges  preferred  by  the  Rep- 
resentatives of  the  people. 

The  framers  of  the  Constitution  well  hnew 
the  seductive,  grasping,  and  aggressive  nature 
of  executive  power.  They  knew  that  for  ages 
the  contest  haid  been  "  to  rescue,"  in  the  words 
of  Daniel  Webster,  "liberty  from  the  grasp  of 
executive  power,"  and  that  ''onr  security  was 
iuoorwatchfalnessof  executive  power."  They 
knew  that  the  champions  of  human  freedom  in 
the  Old  World,  though  often  baffled,  had  strug- 
gled for  generations  to  limit  and  restrain  ex- 
ecutive power.  They  sought  to  make  the  exec- 
utive power  of  the  nation  useful  to  the  eountry, 
but  not  dangerous  to  the  liberties  of  the  people. 
They  gave  to  the  President  a  short  term  of 
ofSce,  and  clothed  the  Representatives  of  the 
people  with  power  to  arraign  him  before  the 
Senate,  not  only  for  high  crimes,  but  for  high 
misdemeanors,  too.  Jealous  of  executive 
power,  the  framers  of  the  Constitution  gave  to 
Ihe  House  of  liepresentatives — a  body  repre- 
senting the  interests,  the  sentiments,  the  opin- 
ions of  the"  people,  and  their  passions,  too- 
complete  autborityto  arraign  the  Chief  Magis- 
trate of  the  nation  before  the  tribunal  of  the 
Senate.  They  clothed  the  Senate  of  the  Uni- 
ted States,  composed  of  gentlemen  quite  as 
liableasare  the  members  of  the  House  of  Eep- 
lesentatices  to  be  influenced  by  the  interests, 
Che  opinions,  the  sentiments,  and  the  passions 
of  the  people,  with  ample  power  to  Cry,  con- 
vict, and  remove  the  President,  not  only  for 
the  commission  of  high  crimes,  but  for  high 
,  misdemeanors. 

High  misdemeanors  may  or  may  not  be  vio- 
lations of  the  laws.  High  misdemeanors  may, 
in  my  judgment,  be  misbehavior  in  office  detri- 
mental to  the  interests  of  the  nation,  danger- 
ous to  the  rights  of  the  people,  or  dishonoring 
to  the  Government.  I  entertain  the  conviction 
that  the  framers  of  the  Constitution  intended 
to  impose  the  high  duty  upon  the  House  of 
Representatives  to  arraign  the  Chief  Magistrate 
for  such  misbehavior  in  office  as  injured,  dis- 
honored, or  endangered  the  nation,  and  to  im- 
pose upon  the  Senate  the  duty  of  trying,  con- 
victing, and  removing  the  Chief  Magistrate 
proved  guilty  of  such  misbehavior.  Believiug 
this  to  be  the  intention  of  the  framers  of  the 


Constitution  and  its  true  meaning ;  believing 
that  the  ^ower  should  he  exercised  whenever 
the  security  of  the  country  and  the  liberties  of 
the  people  imperatively  demand  it;  and  be- 
lieving by  the  evidence  adduced  to  prove  the 
charges  of  violating  the  Constitution  and  the 
tenure- of-ofiice  act,  and  by  the  confessed  and 
justified  acts  of  the  President,  that  he  is  guilty 
of  high  misdemeanors,  I  ujihesitatingly  vote 
for  his  conviction  and  removal  from  bis  high 

The  President  is  chained  hy  the  House  of 
Representatives  with  violating  the  Constitution 
and  the  tenure- of- office  act  in  removing  Mr, 
Stanton  from  the  office  of  Secretary  ofWar 
and  in  appointing  Adjutant  General  Thomas 
Secretary  ofWaTadittterim.  The  removal  of 
Mr.  Stanton  and  the  appointment  of  Adjutant 
General  Thomas,  and  the  violation  of  the  t«n- 
ure-of-office  act,  if  Mr.  Stanton  be  within  that 
act,  stand  confessed  and  justified  in  the  answer 
of  the  President  to  the  charges  of  the  House 
of  Representatives.  The  answer  of  the  Pres- 
ident, without  any  other  evidence,  is  to  my 
mind  conclusive  evidence  of  his  guilt.  Upon 
his  answer,  confessions,  assumptions,  and  jnst- 
ihcations  I  have  no  hesitation  in  recording  my 
vote  of  "guilty."  The  assumptions  of  power 
put  forth  by  the  President  ia  bis  defense  can- 
not but  startle  and  alarm  all  men  who  would 
maintain  the  just  powers  of  all  branches  of  the 
Government.  Had  thePresident inadvertently 
violated  the  Constitution  and  the  laws ;  had 
he  pleaded  in  justification  misconstruction 
of  the  Constitution  and  the  laws,  I  might 
have  hesitated  to  vote  for  his  conviction.  Bat 
he  claims  the  right  to  remove  civil  officers  and 
appoint  others  ad  interim  during  the  session 
of  the  Senate.  If  that  claim  of  power  is  ad- 
mitted by  a  vote  of  acquittal,  the  President  can 
remove  during  the  session  of  the  Senate  tens 
of  thousands  of  civil  officers,  with  their  millions 
of  compensation,  and  appoint  his  own  crea- 
tures to  fill  their  places  without  the  advice  and 
consent  of  the  Senate,  and  thus  nullify  that 
provision  of  the  Constitution  that  empowers 
the  Senate  to  give  its  advice  and  consent  to 
appointments. 

Not  content  with  thia  assumption  of  power, 
the  President  claims  the  right  to  pronounce  a 
law  of  Congress  unconstitutional,  tb  refuse  to 
execute  it,  although  he  is  sworn  to  do  so,  and 
to  openly  violate  it  with  a  view  of  testing  its 
constitutionality  in  the  courts,  although  no 
means  may  exist  for  months  or  years  to  come 
to  test  the  constitutionality  of  the  law  so  vio- 
lated in  the  judicial  tnbunals  of  the  country. 
The  President  claims  and  has  exercised  the 
right  to  declare  Congress  an  unconstitutional 
body,  incapable  of  enacting  laws  or  of  propos- 
ing amendments  to  the  Constitution ;  to  hold 
the  laws  in  abeyance;  to  refuse  to  execute 
them,  and  to  defiantly  violate  them  in  order  to 
test  their  constitutionality.  These  are  the  po- 
sitions assumed  by  Andrew  Johnson.  These 
assumptions,  if  admitted,  radicsll;  change  the 
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character  of  our  Government.  If  they  are  sus- 
tained bj  a  verdict  of  acquittal  the  President 
ceases  to  be  the  servant  of  the  low  and  becomea 
the  master  of  the  people,  and  a  !aw-non-eve' 
eating  power,  a  law-deling  power,  a  law- 
breaking  power  is  createcl  withm  the  Govern- 
ment. Instead  of  an  Eiecutive  bound  to  the 
faithful  execution  of  the  laws  of  Congress  the 
nation  has  an  Executive  bound  onlyto  execute 
the  laws  according  to  hifl  own  caprieea,  whims, 
and  sovereign  pleasure.  Never  can  I  assent, 
by  a  vote  of  acqaittal,  to  execntive  sssump- 
tJona  BO  unconstitutional  J  so  subversive  of  the 
Government,  so  revolutionary  in  their  scope 
and  tendency.  These  assumptions  will  intro- 
duce into  out  constitutional  system,  into  our 
Government  of  nicely- adjusted  parts,  derange- 
aentj  disorganization,  and  anarchy. 

Criminal  acts  raise  the  presumption  of  wrong 
motives,  intentions,  and  nnrposes,  The  Presi- 
dent's acts,  claims,  and  assumptions,  made 
against  the  well-known  protests  of  vast  masses 
of  the  people,  the  organs  of  public  opinion, 
the  Congress  of  the  United  States,  and  the 
laws  of  the  land,.aS'ord  ample  evidence  that 
his  motives,  intentions,  and  purposes  were  un- 
worthy, if  not  crirainai.  We  are  sworn  to  give 
this  arraigned  President  a  trial  as  impartial  as 
the  lot  of  humanity  will  permit.  But  we  can- 
not close  our  eyes  to  the  records  of  tbe  past 
three  years,  nor  can  we  wholly  shut  out  from 
all  influences  our  personal  knowledge  of  hia 
intentions,  purposes,  and  acts.  The  framers 
of  the  Constitution,  when  they  empowered 
Senators  to  sit  in  judgment  upon  an  arraigned 
Chief  Magistrate,  must  have  presumed  that 
Senators  would  know  something  of  the  motives, 
intentions,  and  purposes,  and  ue  familiar  with 
the  public  record  of  him  who  should  exercise 
executive  power  in  their  time.  The  framera 
of  the  Constitution  knew,  when  they  gave  Sen- 
ators the  power  to  try  an  arraigned  Chief 
Magistrate,  the  country  knows,  and  we  know, 
that  personal  knowledge  and  the  historic  rec- 

d  gr       h    feelings  and  judgments  of  men. 

F  u   y  ars  ago  eleven  States  were  wrenched 
f    m    h     Union,  their  governments  were  ar- 
a         against  the  country,  the  land  was  des- 
d  w   h   civil  war,  the  nation  was  atrug- 
g     g    a   estore  and  maintain  the  unity  of  tbe 
n  he  supremacy  of  the  Government, 

ad  h  freedom  of  millions  made  free  by 
es.  proclamation  and  a  constitutional 

am     dm  nt.      The  faith   of  the   nation   waa 

Eh    d   o  restore  the  broken  Union  on  the 
as  oyally,  and  to  maintain  tbe  freedom 

n       ns  of  emancipated  bondmen.      The 
n  p      ged  to  liberty  and  union  accepted  An- 
d    w  J     nson,  supported   and   trusted   him. 
C  n     K    I'e  power,  he  at  once,  in  spite  of  the 
a       protests  of  the  loyal  men  who  bad 
tid  d  in  him,  eiitered  upon  a  policy  that 
pa    d  he  conquered  rebel  States  in  the  iteep- 
g  aitors,  and  put  loyal  men  and  the 

treedmen  completely  under  the  authority  of 


who  bad  striven  for  four  yeara  on  bloody 
fields  to  destroy  their  country,  to  perpetuate 
the  slavery  of  the  very  men  surrendered  to 
their  control. 

To  lighten  tbe  burdens  and  partially  protect 
and  defend  the  endangered  rigots  of  ^e  freed- 
men,  Congress  passed  a  Freedmen's  Bureau 
hill;  the  President  arrested  it  by  a  veto.  Con- 
gress passed  another  Freedmens  Bureau  bill ; 
the  Presidentendeavoredtodefeat  it  by  another 
veto,  and  when  it  passed  into  law  he  strove  to 
embarrass  and  thwart  ita  operations.  To  pro- 
tect the  freedmen  he  had  wickedly  abandoned 
to  tbe  control  of  their  enemies  and  the  nation's 
enemies,  Congreaspassed  a  civil  righta  bill;  the 
President  attempted  to  arrest  it  by  a  veto  ;  and 
failing  in  that,  he  has  utterly  neglected  to  en- 
force it.  Congress  endeavored,  by  submitting 
an  amendment  to  the  Constitution,  to  secure 
the  reconstruction  of  the  Union  ;  the  President 
met  it  by  a  denial  of  tbe  authority  of  Congress 
to  submit  an  amendment,  and  by  an  invoca- 
tion to  hia  governments  in  the  rebel  States  to 
reject  it.  The  rebel  States  having  failed  to 
adopt  the  constitutional  amendment.  Congress 
passed  the  reconstruction  measures  over  Ex- 
ecutive vetoes.  Those  measures  of  restoration 
have  encountered  in  tbeir  execution  the  hos- 
tility of  the  President.  Faithful  generals  have 
been  removed  for  their  fidelity  and  efficiency, 
and  others  have  been  rebuked  and  thwarted. 

The  history  of  the  past  three  years  records 
it,  and  our  personal  knowledge  attests  it,  that 
tbe  President  has  sought  to  prevent  the  en- 
forcement of  the  laws  passed  over  his  vetoes. 
In  every  form  he  has  striven  to  prevent  the 
restoration  of  the  Union  on  a  basis  of  loyalty 
to  the  country  and  the  equal  rights  and  privi- 
leges of  the  people.  The  evidences  legally 
before  us,  the  records  of  the  country,  the  per- 
sonal knowledge  of  8enat<5rs,  show  tne  motives, 
intentions,  and  designs  of  President  Johnson, 
To  accomplish  his  purposes  and  designs, 
Mr.  Johnson  sought,  by  tbe  use  of  executive 
patronage,  to  corrupt  the  American  pewle. 
When  Congress,  by  the  easting  vote  of  vice 
President  Adams,  decided,  in  tbe  beginning 
of  Washington's  Adminiatration,  that  the  Sen- 
ate was  a  part  of  the  appointing  power,  but 
not  of  the  removing  power,  the  office-holders 
of  tbe  country  were  but  a  few  hundred  in  num- 
ber, and  received  a  compensation  amounting 
to  but  a  few  thousand  dollars.  In  onr  time 
tbe  Federal  office-holders  are  counted  by  tens 
of  thousands,  and  their  compensation  amounts 
to  many  millions.  To  defeat  the  will  of  the 
people,  the  President,  in  the  interests  of  dis- 
loyalty, inequality,  and  injustice,  sought  to 
use  the  corrupt  and  corrupting  influences  of 
executive  patronage  Tbe  Poitmaster  Gen- 
eral made  the  shamele-is  declaration,  that  offi- 
cers who  ate  the  President's  bread  should  sup- 
port the  President's  policy.  To  maintain  tbe 
cause  of  the  country,  es  well  as  to  protect 
honest  public  ofBcers  who  would  not  betray 
their  country.  Congress  enacted  the  civil-len- 
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ore  act.  It  met  ihe  executive  veto,  tbe  exec- 
utive denunciation  of  UDCOtiBtitnlionality,  and 
the  executive  violation.  Mr.  Williams,  of  the 
House  of  Sepreseniatives,  who  drew  the  pro- 
viso to  the  first  sectioa  of  tbe  &ct,  teltg  ua  that 
he  intended  that  the  act  should .  protect  Mr. 
St«nton.    , 

The  Senatorfrom  Oregon,  [Mr.  Williams,] 
who  introduced  the  ori^nal  bill,  and  who  was 
OD  tbe  committee  of  conference,  and  the  Sen- 
ator from  Vermont,  [Mr.  ISbMuNUS,]  who  re- 
Sorted  the  bill  from  the  Committee  on  the 
adiciary,  and  who  was  also  on  the  committee 
cf  conference,  both  claiai  that  Mr.  Stanton  ia 
piotectad  by  the  act.  A  fair  and  logical  con- 
struction of  the  langnage  of  Che  act  gives  its 
protection  to  Mr.  Stanton.  A  large  majority 
ID  Congress  voted  for  the  bill  in  the  belief  that 
it  threw  its  protection  over  tbe  great  War  Sec- 
retary, who  stood  before  the  country  one  of 
the  foremost  champions  of  Congress  in  its 
struggle  against  tbe  anarchical,  disorganizing, 
Wid  unpatriotic  action  of  the  Executive.  Mr. 
St<u)ton  was  suspended  by  Mr.  Johnson ;  the 
reasons  for  his  suspension  were  submitted  to 
Congress ;  the  reasons  were  pronounced  in- 
sufficient by  more  than  a  three  fourths  Tote  of 
the  Senate;  Mr.  Stanton  returned  to  his  office; 
the  President  refused  to  acknowledge  him ; 
and,  after  several  days,  issued  the  order  for 
his  removal,  and  he  appointed  Adjutant  Gen- 
ersJ  Thomas  Secretary  of  War  ad  iMerim — 
.  ilII  in  direct  violation  of  the  tenure-of-office 


The  President  refused  to  send 

to  the  Senate,  knowing  that  it  was  the  wili  of 
the  Senate  and  of  the  nation  that  Mr.  Stanton 
should  remain  at  tbe  head  of  the  War  Depatt- 
ment.  He  had  vainly  sought  to  induce  Gen- 
eral Grant  to  be  a  party  in  thwarting  the  wilt 
of  the  Senate  bv  preventing  the  return  of  Mr. 
St*aton  to  the  War  Office.  He  had  failed  to 
persuade  Lieutenant  Oenei^l  Sherman  to  aid 
nim  in  removing  Mr.  Stanton  from  hia  office. 
He  t^en  took  A^utant  General  Thomas, 
through  whom  all  communications  must  go  to 
the  Army,  and  made  him  Secretary  of  War 
ad  interim.  The  law  requires  all  communica- 
tions to  the  Army  to  go  through  General  Grant. 
Might  it  not  have  been,  by  facing  Thomas  in 
the  War  Department,  while  holding  the  office 
of  Adjutant  General,  the  purpose  of  the  Pres- 
ident to  have  the  means  of  communicatioi 
with  the  Army  under  bis  control,  and  sobstan- 
fltantiall^  to  set  aside  the  law  requiring  such 
communications  to  go  through  the  General  of 
the  Army  7 

In  support  of  the  acts  of  the  President, 
claims  are  made  and  powers  asserted  by  Mr. 
Johnson  and  his  counsel  hostile  to  the  spirit 
and  genius  of  our  institutions,  to  the  integrity 
of  tbe  Government,  and  to  the  security  of  pub- 
lie  liberty.  The  acquittal  of  the  President  will 
give  the  sanction  of  the  Senate  to  tbe  uousfrous 
powers  assumed,  elainied,  and  exercised  by 
th«  Fresideat,  and  will,  in  my  judgmeot,  in- 


crease the  lawlessness,  disorder,  and  ontrage 

-    irevaient  in  the  States  lately  in  reb«- 

and  removal  from  office 
!ES,  disorder,  and  crime, 
_  and  courage  among  loyal  ana 
law-abiding  men.  I  cannot  contemplate  with- 
out the  deepest  anxiety  the  fatal  effects,  the 
suffering  and  sorrow  that  aust  follow  the  ac- 
quittal of  the  President.  The  disastrous  con- 
sequences of  hia  acquittal  seem  to  fiash  upoB 
me  whichsoever  way  I  turn.  Conscious  of  the 
responsibilities  that  rest  upon  me,  I  shall  un- 
hesitatingly vote  for  the  conviction  of  the 
President,  for  his  removal  from  office,  and  for 
bis  disgualiScatloa  from  hereafter  iioldingany 
office  under  the  Constitution  he  has  violated 
and  the  Government  he  has  dishonored. 


OPINION 
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's  and  their  appointment,  if  tbe  Senate  shall 
advise  and  concur.  He  is  the  initiating  and 
acting  power,  and  gives  character  and  form  to 
the  proceeding  before  it  is  presented  to  the 
consideration  of  the  Senate,  which  body  has 
no  power  to  present  the  name  of  any  one  to 
tbe  President  as  an  object  of  official  &vor. 
Theact  of  1789,  which  created  the  Department 
of  War,  does  not  limit  the  tenure  of  tlie  office 
of  the  Secretary  of  that  Department,  but  as- 
signs such  duties  as  shall  be  enjoined  upon  and 
intrusted  to  him  by  the  President,  agreeably 
to  the  Constitution. 

Soon  after  the  Government  went  into  opera- 
tion the  power  of  removal  from  office  woa 
exercised  by  the  Executive  during  the  session 
as  well  as  in  the  recess  of  the  Senate;  the  com- 
missions to  the  Secretaries  and  many  other 
officers  contained  the  statement  that  they  held 
at  the  pleasure  of  tbe  President.  A  practice 
immediately  arose  and  prevailed,  and  was  con- 
tinued down  to  the  year  1867,  of  removal  from 
office  by  the  Executive ;  the  power  of  removal 
was  claimed  as  an  incident  to  that  of  appoint- 
ment,- and  as  essential  to  a  faithful  execution 
of  the  laws,  on  tbe  ground  that  unless  the 
President  possessed  it  he  could  not  remove  a 
faithless  otSeer  who  might  be  engaged  in  ob- 
structing the  execution  of  tbe  laws  or  in  embez- 
zling the  public  funds;  the  duty  of  the  Presi- 
dent under  the  Constitution,  to  take  care  that 
the  laws  should  be  feithfuUy  executed,  could 
not  be  efficiently  discharged  unattended  by  the 
power  of  removal.  Althongh  differences  of 
opinion  may  have  existed  upon  this  as  well  as 
other  provisions  of  that  instrument,  yet  the 
practice  unlnterruptediy  continued,  with  the 
implied  assent  of  the  Legislature,  for  upward 
of  seventy-five  years,  and  constituted  a  legis- 
lative construction  which  was  affirmed  by  dif- 
ferent Attorneys  General  of  ibe  United  ScateB) 
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»lii>ee  Bttenlios  had  been  specially  called  to 
the  Bubject. 

The  acquiescence  by  Congreaa  in  that  con- 
struction, whether  originally  correct  or  not, 
«aa  full;  sufficient  to  justify  President  Johnson 
in  ila  exercise.  Although  it  may  be  termed  an 
implied  power,  it  is  us  valuable  and  easenti&l 
to  a  coordinate  department  as  an  express  grant. 
Tbe  power  to  create  banks  and  of  erecting 
custom  and  light-houses  is  derived  by  iumli- 
eatioo.  The  concurrent  authorities  of  Kent 
and  Story  refer  to  the  power  of  removal  of 
officers  by  the  President,  as  established  by 
usage  and  acquiescence,  as  well  as  by  the  opin- 
ions of  the  tnost  eminent  lawyers,  judges,  and 
itatesmen,  aa  the  settled  constroetion  of  the 
Constitution.  It  waa  advocated  and  practiced 
by  Jefferson,  Madison,  Monroe,  Jackson,  Van 
Buren,  and  other  Presidents,  down  to  Mr. 
Johnson.  The  elder  Adams  removed  Mr. 
Pickering,  Secretary  of  State,  during  the  ses- 
sion of  Cougress,  and  without  consulting  it ; 
he  requested  Mr.  Pickering  to  resign,  and  on 
his  refusal  removed  him  by  a  peremptory  order, 
and  nominated  John  Marshall  his  successor. 
The  riglit  of  Mr.  Adams  does  not  seem  to  have 
been  q^uestioned.  Theactof  1789, inits second 
section,  provides  for  the  appointment  of  a  chief 
clerk  in  the  Department  of  War,  who,  whenever 
the  principal  officer,  the  Secretary,  shall  be 
lemoved  by  the  President,  or  in  any  other  case 
of  vacancy,  shall  have  the  charge  and  custody 
of  all  the  records  and  papers  in  the  office.  The 
language  of  this  act  recognizes  an  eiisting 
right  in  the  President,  under  the  Constitution, 
to  remove  a  Secretary  at  his  discretion. 

The  debates  in  Congress  in  1789,  by  the 
ablest  men  of  the  nation,  show  that  the  power 
of  removal  from  office  wa^  conceded  to  be  in 
the  President,  and  the  bills  establishing  the 
Departments  and  regulating  the  duties  to  be 
performed  were  framed  purposely  to  conform 
to  that  construction  of  the  Constitution.  Thus, 
in  the  aetrelating  to  theTreaancy  Department, 
the  seventh  section  provides  that  the  assistant 
Shall  take  charge  of  the  records,  books,  and 
papers  "whenever  the  Secretary  shall  be  re- 
moved from  office  by  the  President  of  the  Uni' 
ted  States,  or  in  any  other  case  of  vacancy." 
in  the  same  year  the  Department  of  Foreign 
Affairs*nas  created,  and  in  the  second  section 
of  the  act  it  is  declared  that  there  shall  be  ap- 
pointed an  inferior  ofScer,  to  be  called  the 
chief  clerk,  and  who,  "  whenever  the  said  prin- 
cipal officer  shall  be  removed  from  office  by 
the  President  of  the  United  States,  or  in  i 
other  case  of  vacancy,  shall,  during  such  va- 
cancy, have  the  charge  ana  custody  of  the 
records,''  &c.  These  three  statutes  do 
confer  the  power  of  removal,  but  they  tre 
as  existing  in  the  executive  department, 
were  designed  and  drafted  to  exclude 
presumption  of  implication  of  a  grant  of  that 
power  to  the  President  by  legislative  authority. 
The  act  of  the  3d  March,  1867,  regulating 
the  tenuie  of  cif  i!  offices,  and  passed  ove 


President's  veta,  iras  intended  to  alter  and 
change  the  settled  construction  of  the  Consti- 
tution, and  tfl  empower  the  Senate  to  continue 
a  Cabinet  officer  in  commission  against  the 
will  and  wishes  of  the  Executive,  and  to  re- 
strain and  check  hiswonted  power  of  removal ; 
the  statute  trenched  upon  and  materially  im- 
paired what  the  President  and  bis  legal  ad- 
visers, ineludingthe  Secretary  of  War,  believed 
and  declared  to  be  a  constitutional  right  and 

g-erogative  of  the  executive  department.  The 
resident  having  sworn  to  "preserve,  protect, 
and  defend  the  Constitution  of  the  United 
Statea,"  considered  it  to  be  his  duty,  as  custo- 
dian of  the  executive  department,  to  treat  ths 
act  as  unconstitutional,  and  to  exert  the  power 
claimed  and  exercised  by  all  his  predecessors. 
The  statute  of  2d  March,  1867,  essays  to  create 
an  offense  of  high  misdemeanor  in  any  one  who 
may  attempt  to  violate  it,  and  for  this  effort  of 
the  President  to  maintain  the  integrity  of  hia 
department  until  the  judiciary,  the  only  arbiter 
to  determine  a  question  of  such  magnitude  in 
the  last  resort,  should  decide,  tbe  impeach- 
ment is  predicated. 

If  one  department  shall  attempt  or  do  what 
another  department  shall  believe  to  be  an 
essential  and  vital  encroachment  noon  its  high 
powers  or  functions,  the  law  of  seU-defense  is 
as  applicable  as  it  would  be  to  a  personal  attack 
by  one  upon  another.  It  cannot  be  expected 
that  the  executive  department  is  to  be  the 
agent  for  executing  a  statute  upon  itself  which 
is  to  dismember  aod  deprive  it  of  half  its 
vigor  or  vitality ;  the  duty  enjoined  upon  the 
President  to  see  that  the  laws  are  executed  was 
not  designed  to  operate  in  such  a  case,  for  the 
practical  recognition  of  such  a  principle  might  , 
be  need  to  work  the  destruction  of  the  whole 
frame  of  the  Government  and  make  the  Con- 
stitution its  own  destroyer.  The  allegation 
that  if  the  President  shall  he  permitted  to  con- 
travene a  statute  which  he  and  his  Cabinet 
believe  invades  and  infracts  tbe  constitutional 
limits  and  powers  of  the  department  over  which 
he  presides,  and  feels  bound  to  preserve,  that 
he  may  be  at  equal  liberty  to  disregard  any  law 
of  a  different  character  and  object,  has  no  more 
force  than  that  the  right  of  self-defense  may  be 
extended  to  justify  an  individual  in  assaulting 
every  person  he  may  chance  to  meet.  If  it  is 
in  tbe  lawful  competency  of  Congress  to  punish 
the  infraction  of  every  law  by  pains  and  penal- 
ties, and  to  deprive  the  courts  of  the  Ifnited 
States  of  their  jurisdiction  over  the  same,  Con- 
gress would  soon  become  omnipotent,  the 
coordination  of  the  departments  be  destroyed, 
and  the  structure  and  genius  of  our  Govern- 
ment be  changed  by  the  action  of  one  depart- 

It  may  well  be  questioned  if  the  Cabinet  offi- 
cers who  were  appointed  by  a  former  Presi- 
dent, and  not  reappointed  in  a  second  terra, 
either  by  that  President  or  by  Mr.  Johnson, 
were  intended  to  be  embraced  by 
March,  1867 ;  if  it  were  a  matter 
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of  doubt  the  aecuaed  would  be  eotitled  to  the 
benefit  of  it.  From  a  careful  esamination  of 
the  act,  talceu  in  cooaectioa  with  the  avowed 
pprpose  of  it,  aa  declared  in  the  Senate  and 
Houae  of  Representativea  by  the  committeeB 
of  conference  at  ihe  time  ol  ila  final  passage, 
my  opiniog  ia  that  snch  ofScera  were  not,  nor 
intended  to  be,  included  in  vt  Entertaining 
the  views  I  have  expressed,  I  do  not  consider 
that  the  first  and  eighth  articles  of  impeach' 
nient  are  sustsmed 

The  act  of  Congress  of  1795  chapter  twenty- 
One,  provides  for  the  filling  ol  all  vacancies  bj 
the  President,  by  appointmenta  ad  inlerim  for 
a  period  not  exceeding  six  months.  The  power 
of  removal  or  suspension  necessarily  carries 
with  it  the  right  to  fill  the  vacancy  temporarily 
on  the  ground  of  public  necessity ;  the  exigency 
may  exist  at  any  time,  whether  during  the  ses- 
sion or  in  the  recess  of  the  Senate,  and  the 
public  interest  and  service  may  require  the 
promptest  actjon  by  the  President."  The  acts 
of  1863  and  1807  do  not,  by  implication,  repeal 
the  cases  provided  for  and  covered  by  the  act 
of  1795,  which  embraces  all  cases  of  vacancy 
from  whatever  cause,  and  authorizes  ad  ii 
terim  employments,  hut  only  such  as  are  occf 
sioned  by  death,  resignation,  absence,  or  sick- 
ness, leaving  the  vacancies  occasioned  by 
moval  and  expiration  of  commission  uc 
pealed. 

The  act  of  1867,  regulating  the  tenuteof  cer- 
tain civil  offices,  by  its  second  section,  empow- 
ers the  President  to  fill  vacancies  which  may 
happen  during  the  recess  of  the  Senate,  by 
reason  of  death  or  resignation,  and  in  such 
cases  to  grant  commissions,  which  shalt  expire 
at  the  end  of  the  next  session  thereafter,  but 
maltea  no  provision  for  filling  vacancies  which 
may  occur  during  the  session  of  the  Senate, 
leaving  such  to  be  filled  under  existing  laws 
and  theusagesof  the  department.  Theeighth 
section  of  the  tenure- of- ofiice  act  declares  that 
whenever  the  President  shall,  without  the  ad- 
vice and  consent  of  the  Senate,  designate, 
authorize,  or  employ  any  person  to  perform 
the  duties  of  any  office,  he  saall  notify  the  Sec- 
retary of  the  Treasury,  &c.  This  recognizes 
the  right  of  the  President  to  make  ad  interim 
appointments  without  the  consent  of  the  Sen- 
jte.  This  class  of  appointments  is  not  the 
same  mentioned  in  the  third  section  of  that 
act,  because  he  is  authorized  by  that  section 
to  issuo  commissions  to  expire  at  the  end  of 
the  next  session ;  hut  in  the  eighth  section  it 
is  stated  t«  he  a  mere  designation  or  employ- 
ment of  some  person  to  perform  the  duties  of 
an  office.  According  to  usage,  from  the  neces- 
sity of  the  case,  and  theact  of  1795,  unrepealed 
in  part  by  the  act  of  1868  or  the  act  of  1867,  the 
President  had  the  power  to  designate  Genera! 
Thomas  to  perform,  for  a  brief  period,  the 
duties  of  the  Department  of  War.  To  avoid 
circnmlocutioD  I  have  sometimes  used  the 
word  appointment  instead  of  designation  or 
employment  in  connection  with  ad  interim 


duties,  hut  an  appointment  to  office,  legally 
and  technically,  has  three  essential  elements: 
1.  A  nomination  by  the  President.  2.  A  con- 
firmation or  approval  by  the  Senate.  S.  A 
commission  signed,  sealed,  and  delivered  to 
the  appointee,  A  concurrence  of  alt  is  neces- 
sary to  its  consummation.  The  designation 
of  a  person  to  take  possession  and  fulfill  the 
duties  is  but  for  a  temporary  purpose,  till  a 
snitable  successor  can  be  found  and  his  nom- 
inalJon  sent  to  the  Senate ;  the  public  interest 
may  demand  such  a  course  of  action. 

The  proceedings  in  this  case  abound  with 
instances  of  ad  interim  employments,  directed 
by  all  the  Presidents  from  Mr.  Adams  {the 
elder)  to  Mr.  Johnson,  including  President 
Lincoln,  The  designation  of  General  Thomas 
was  on  the  'Hat  February,  and  the  nomiuatioa 
of  Mr.  Bwing  was  sent  to  'the  Senate  on  the 
22d  February,  but  in  consequence  of  an  early 
adjournment,  and  the  next  day  being  the  Sab- 
bath, it  was  not  actually  received  by  the  Senate 
till  Monday,  the  24th  of  that  month.  But  if 
the  President,  the  Attorney  General,  and  other. 
Cabinet  officers  were  mistaken  in  their  con- 
struction of  thelaw,whichldonot  think,  such 
an  error  was  a  venial  one,  and  cannot  properly 
be  considered  a  high  crime  or  high   misde- 

But  if  none  of  the  lawsalluded  to  authorized 
theacf  fnttrf'mappointmenl  of  General  Thomas, 
yet,  if  Mr.  Stanton's  case  is  not  covered  by  the 
first  section  of  the  act  of  March  2, 1867,  called 
the  tenure -of- office  law,  the  second  article  and 
others  into  which  it  enters  are  not  subjects  of 
impeachment.  Mr.  Stanton  was  appointed  by 
Mr.  Lincoln  iu  1S62,  during  the  first  term  of 
his  Presidency:  his  term  expired  with  Mr- 
Lincoln's  as  definitively  as  if  the  latter  had  not 
been  teStected ;  he  was  not  reappointed  either 
by  Mr.  Lincoln  or  by  President  Johnson,  and 
only  held  by  courtesy  and  sufferance.  The 
month  allowed  to  the  Cabinet  officers  appointed 
by  Mr.  Johnson  and  confirmed  by  the  Senate 
does  not  apply  to  officers  appointed  by  Mr. 
Lincoln,  and  who  held  no  legal  term  under 
President  Johnson. 

The  latter,  therefore,  committed  no  misde- 
meanor in  designating  General  Thomas  to  per- 
form the  duties  till  a  regular  nomination  could 
be  made;  first,  because  Mr.  Stanton's  case  is 
not  protected  by  the  first  section  of  the  act  of 
1867,  all  the  subsequent  sections  having  refer- 
ence to  the  cases  only  which  are  included  in 
that  section,  thesixthsection,  relating  to  adin- 
terim  appointments,  expressly  declaring  them 
to  he  "contrary  to  the  provisions  of  this  act," 
and  if  not  within  the  first  section  it  cannot  be 
within  the  sixth ;  secondly,  because  no  other 
act  forbids  such  appointments ;  and  thirdly, 
because  itwas  in  conformity  to  the  settled  prac- 
tice of  the  executive  department sinceitsiorm- 
ation,  acc[uie3ced  in  by  all  the  departments, 
and  necessary  to  a  proper  and  faithful  execu- 
tion of  the  laws.  Inanyaspect  of  the  case  the 
second  and  third  articles  are  nbt  maintainable. 
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With  the  views  alreadj  expressed,  tiat  the 
PreBideot  ia  not  guilty  of  the  principal  charge, 
which  is  modified  and  extended  over  other 
articles,  it  follows  that  he  is  not  punishable  on 
the  charge  for  conspiring  to  do  the  acts  men- 
tioned in  the  fourth,  fifth,  and  seventh  artielea, 
and  especially  not  in  the  absence  of  all  proof 
of  any  such  conspiracy. 

The  sixth  article  charges  a  conspiracy  to 
seize  and  take  by  force  the  property  of  the 
United  States  in  violation  of  the  conspiracy 
act  of  July,  1861.  This  statute  does  not,  in  my 
opinion,  appljto  theremoval  of  an  officer  under 
claim  of  constitutional  right ;  besides,  no  proof 
was  offered  of  any  authority  from  the  Pres- 
ident to  use  force,  {none  was  used,)  and  no 
legitimate  inference  of  such  an  intention  can 
be  drawn  under  an  act  penal  in  its  character 
when  the  presumptions  are  favorable  to  the 
citizen,  and  especially  to  a  high  public  func- 
tionary of  the  GioTernment  in  the  dischai^e  of 
official  duty. 

The  ninth  article,  which  alleges  an  attempt 
to  seduce  an  officer  of  the  Array  from  his  duty 
to  promote  sinister  purposes  of  the  President, 
appears  to  be  wholly  unsupported  by  proof. 
Ihe  Commander-in-Chief  has  an  undoubted 
right  to  consult  with  his  subordinates,  to  inquire 
into  the  disposition  of  the  military  forces,  and 
to  express  opinions  i  the  relation  between  them 
precludes  the  presumption  of  an  unlawful  pur- 
pose in  making  proper  inquiries  and  communi- 
cations. In  such  a  case  the  charge  should  be 
expressly  proved ;  but  there  was  not  only  no 
evidence  offered  tending  to  prove  it,  but  a  land- 
able  motive  was  proved  by  the  Secretary  of  the 
'  Navy,  who  suggested  to  the  President  the  pro- 
priety of  making  the  investigation. 

The  tenth  supplemental  article  ia  in  refer- 
ence to  certain  public  speeches  of  the  Presi- 
dent, and  charges  that  they  are  high  misde- 
meanors in  office.  These  speeches  were  made 
in  a  private,  and  not  in  an  official  capacity,  and 
however  injudicious  some  mav  think  portions 
of  them,  and  to  be  regretted,  I  know  of  no  law 
which  can  punish  Mr.  Johnson  with  a  removal 
ftora  ofBce  because  they  were  made.  As  we 
have  no  law  to  punish  those  who  may  indulge 
in  political  discussions,  it  cannot  reasonably  be 
expected  that  the  President  should  be  removed 
for  exercising  a  privilege  enjoyed  by  every 
American  citizen  ;  the  first  amendment  to  the 
Constitution  declares  that  Congress  shall  pass 
no  law  abridging  thefreedom  of  speech  or  of 

The  eleventh  article  isanomaloua,  indefinite, 
and  liable  to  the  objection  of  multiplicity.  If 
it  were  possible  to  put  it  in  the  form  of  an  in- 
dictment or  of  a  declaration  in  a  civil  action, 
it  would  be  quashed  on  motio.n  by  a  court  of 
law.  The  first  item  or  paragraph  is  not  in  the 
form  of  a  charge,  but  is  the  recital  of  a  speech 
contained  in  the  tenth  article  and  appears  to  be 
only  introductory,  or  alleged  as  inducement  to 
a  charge  which  ntllows,  namely,  that  the  Presi- 
dent, in  pursuance  of  said  speech  made  in  Au- 


gust, 1S66,  attempted  to  prevent  the  execution 
of  the  tenure -of- office  act,  passed  on  the  2d 
March,  1867;  then  follows  a  vague  allusion  to 
the  meansbywhichhemadethe  said  attempt,  to 
wit:  on  the  21  at  February,  1868,  byunlawfuliy 
devising,  contriving,  and  attempting  to  devise 
and  contrive  means  to  prevent  B.  M.  Stanton 
from  forthwith  resuming  the  functions  of  the 
office  of  Secretary  of  War,  which  had  been 
peaceably  and  quietly  resumed  on  the  13th  Jan- 
uary, 1868,  aboutflve  weeks  prior  to  the  alleged 
contrivances,  as  appears  by  Mr.  Stanton's 
affidavit  to  procure  a  warrant  for  General 
Thomas's  arrest,  and  also  by  the  first  articie  of 
impeachment. 

The  other  meana  are  to  prevent  the  execu- 
tion of  the  act  making  appropriations  for  the 
B^port  of  the  Army,  of  which  no  proof  was 
offered  exceptthatin  relation  to  the  ninth  arti- 
cle in  reference  to  General  Emory's  interview 
with  the  President.  The  last  means  ehaiged 
are  to  prevent  the  execution  of  an  act  to  pro- 
vide for  the  efficient  government  of  the  rebel 
States,  passed  2d  March,  1861 ;  the  only  evi- 
dence introduced  was  a  telegram  to  Governor 
Parsons,  dated  several  weeks  prior  to  the  pas- 
sage of  the  said  act  alleged  to  be  violated.  This 
eleventh  article  seems  to  be  made  up  by  uniting 
frt^ments  or  portions  of  otberarticlesi  if  sep- 
arately the  articles  in  full  are  not  sustained,  the 
joiningtogetber  of  some  of  their  disunited  parts 
cannot  impart  to  them  additional  strengtn  or 
vitality.  There  is  no  proof  of  any  connection 
between  the  speeches  referred  to  and  the  ten- 
ure-of-office  act,  nor  between  that  act  or  any 
alleged  violation  of  it  and  the  means  and  coo- 
trivances  imputed  to  the  President.  It  was 
contended  on  the  part  of  the  prosecution  that 
the  act  of  1T89,  and  not  the  Constitution,  con- 
ferred upon  the  President  the  power  of  re- 
moval from  office  and  separated  that  power 
from  that  of  appointment.  The  act  of  1867 
does  not  essay  to  punish  a  removal  under  the 
act  of  1789  unless  made  in  the  recess  of  the 
Senate,  and  as  Mr.  Stanton'sremoval  was  dur- 
ing the  session  of  that  body,  the  prohibition  of 
the  act  is  not  applicable.  The  act  of  1789  ia 
general,  and  not  confined  in  its  operation  to 
the  recess  of  the  Senate  or  to  its  sessions  ;  its 
language  is,  "  whenever  the  said  principal  of- 
ficer (the  Secretary  being  meant)  shall  be  re- 
moved from  office  by  the  President  of  the 
United  States,"  the  inferior  officer  shall  have 
charge  of  the  records,  hooka,  and  papers  apper- 
taining to  the  Department. 

A  President  and  his  Cabinet  may  be  called 
npon  to  examine  and  determine  the  meaning, 
scope,  and  operation  of  statutes  they  may  be 
required  to  execute  materially  afiecting  the 

Sowers,  duties,  and  practice  of  the  executive 
epartment  of  thp  Government.  Judgment  is 
necessarily  involved  in  that  examination  and 
consideration.  If,  after  a  candid  and  diligent 
investigation  and  mature  deliberation,  the 
Presidentactsupontheconclnsion  thus  formed, 
can  it  be  contended  IJiat  fai  doing  so  he  is 
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guiitj  of  a  higi  crime  or  misderoeunor  bhiJ 
punishable  bj  removal  from  office?  There 
mast  be  some  willful  and  manifest  abuse  of  au- 
thority, uaurpatioD,  or  corruption  in  such  a 
case  to  justiiy  a  proceeding  so  degrading  in  its 
clwracCer  and  coaaequences.  If  Congress,  ity 
legislation  of  two  thirda,  after  the  eserclae  of 
the  veto  by  the  Eiecutlve,  should  assume  the 
power  of  making  appointmenta  to  office,  irre- 
^ecfive  of  his  right  of  romin^ion,  of  nego- 
tmting  and  confirming  treaties,  of  diminishing 
hia  compensation  during  the  terra  for  vhich 
he  was  elected,  can  it  be  said  that  be  would 


gard  them,  to  be  subjected  to  impeachment 
and  removal,  as  welt  aa  to  fine  add  imprison- 
ment, although  they  attempted  to  abstract  the 
essential  attributes  of  his  olfice  and  reduce  the 
Department  to  a.  subordinate  and  inferior  con- 
ditiou?  Surely  auch  &  propositioa  could  not 
be  seriously  advocated. 

But  further,  suppose  that  Congress  by  its 
acta  should  grant  titles  of  nobility  and  require 
the  President  to  issue  coiamissisQS  to  perfect 
them,  or  pass  bills  of  attainder  or  ex  pok  facto 
lawa,  or  lay  a  capitation  tax  without  refe ranee 
to  the  census,  and  devolve  the  execution  of 
the  statutes  upon  the  President  j  shaU  he  be 
bound,  regardless  of  his  oath  to  protect  and  de- 
fend the  Constitution,  to  execute  them  against 
hia  own  couvictiona  and  against  the  unanimous 
opinion  and  advice  of  the  Attorney  General 
and  his  other  conatitudoual  advisers?  If  in 
any  case  the  right  of  judgment  is  to  be  exer- 
cised, no  criminality  can  be  legally  imputed 
for  its  honest  exercise,  though  the  conclusion 
may  be  erroneous. 

For  these  reasons,  independent  of  those 
thready  assigned,  and  from  a  careful  consider- 
ation of  the  evidence  adduced  and  of  the  cir- 
cumstances of  the  case,  X  do  not  think  that  the 
first  eight  and  the  eleventh  articles  can  be 
nifuntaiaed. 


OPINION 
HON.  CHARLES  SUMNER, 

■  I  voted  against  the  rule  of  the  Senate  allow- 
ing opiniona  to  be  filed  in  this  proceeding,  and 
regretted  its  adoption.  With  some  hesitation 
I  now  take  advantage  of  the  opportunity,  if 
not  the  invitation,  which  it  affords.  Voting 
"guilty"  on  all  the  articles,  I  feel  that  there 
is  no  need  of  explanation  or  apology.  Such  a 
vole  is  its  own  best  defender.  But  1  follow  the 
example  of  others. 

This  is  one  of  the  last  great  battles  with 
slavery.  Driven  from  these  legislative  Cham- 
bers; driven  from  the  field  of  war,  this  mon- 
strous power  has  found  a  refuge  in  tho  Ex- 
ecutive Mansion)  where,  in  utter  disregard  of 


the  Constitution  and  laws,  it  seeks  to  exer- 
cise its  ancient  far-reaching  sway.  All  this  ia 
very  plwn.  Nobody  can  question  it.  Andrew 
Johnson  is  the  impersonation  of  thetyrannicfil 
Slave  Power.  In  him  it  lives  again.  He  is  the 
lineal  successor  of  John  C.  Calhoun  and  Jef- 
feMon  Davis.  And  he  gathers  about  him  the 
same  supporters.  Original  partisans  of  slaverv 
North  and  South ;  habitual  compromisers  of 
great  principles;  malignera  of  the  Declaratkm 
of  Independence;  politicians  without  heart; 
lawyers,  for  whom  a  technicality  is  everything, 
and  a  pro  miacuous  company  who  at  every  stage 
of  the  battle  have  set  their  faces  against  Equal 
Rights ;— these  are  his  allies.  It  is  the  old  troop 
of  slavery,  with  a  few  recruits,  ready  as  of  old 
for  violence— cunning  in  device  and  hearties* 
is  quibble.  With  the  President  at  fbeirhead, 
they  are  now  entrenched  in  the  Executive 
Mansion. 

Not  to  dislodge  them  is  to  leave  this  conn tt; 
a  prey  to  one  of  the  most  hateful  tyrannies 
of  history.  Especially  is  it  to  surrender  the 
Unionists  of  the  rebel  States  to  violence  and 
bloodshed.  Not  a  month,  not  a  week,  not  * 
day  should  be  loat.  Tlie  e(^ety  of  the  Bepvb' 
lie  requires  action  at  once.  The  lives  of  inno- 
cent men  must  be  rescued  from  aacrifice. 

I  would  not  in  this  judgment  depart  from 
that  moderation  which  telongs  to  the  occa- 
sion ;  but  God  forbid  that,  when  called  to  deal 
with  so  ^reat  an  offender,  I  should  affect  a  cold- 
neaa  which  I  cannot  feel.  Slavery  has  been 
our  worst  enemy,  murdering  our  children,  filK 
ing  onr  homes  with  mourning,  and  darkening 
the  land  with  tragedy;  and  now  it  reara  its; 
crest  anew  with  Andrew  Johnson  as  its  repre- 
sentative. Through  him  it  aaaumes  once  more 
to  rule  the  Republic  and  to  impose  its  cruel 
law.  The  enormity  of  his  conduct  is  aggra- 
vated by  his  barefaced  treachery.  He  once 
declared  himaelf  the  Moaeaof  the  colored  race. 
Behold  him  now  the  Pharaoh.  With  auck 
treachery  in  such  acauaotherecanbe  no  parley. 
Every  sentiment,  every  conviclion,  every  vow 
against  slavery  must  now  be  directed  againati 
him.  Pharaoh  is  ai:  the  bar  of  the  Senate  fov' 
judgment. 

The  formal  accusation  is  founded  on  certain 
recent  transgressions,  enumerated  in  articles 
of  impeachment,  but  it  is  wrong  to  auppoaa 
that  this  is  the  whole  case.  It  is  very  wrong 
to  try  this  impeachment  merely  on  these  arti- 
cles. It  is  nnpardnnable  to  higgle  over  words' 
and  phrases  When  for  more  than  two  years  the 
tyrannical  pretenaions  of  this  o&nder,  now  in 
evidence  before  the  Senate,  as  I  shall  ahow, 
have  been  manifest  in  their  tarrible,  heart- 
rending conaequencea. 


Before  entering  upon  the  consideration  of 
the  formal  accusation,  instituted  by  the  House- 
of  Representatives  of  the  United.  States  in 
their  own  name  and  in  the  name  of  all  the 
people  thereof,  it  is  important  to  underslaDd 
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the  nature  of  iheproeeeding ;  and  here  on  the 
threshold  we  encounter  the  effort  of  the  de- 
fense, which  has  sought  in  every  way  to  con- 
found this  great  constitutional  trial  with  an 
ordinary  case  at  Niai  Prius  and  to  win  for 
the  criminal  President  an  Old  Bailey  acquittal, 
where  on  some  qaibble  the  prisoner  is  allowed 
to  go  without  day.  From  beginning  to  end 
this  has  been  painfully  apparent,  thus  de- 
grading the  trial  and  baffling  jualjce.  Point 
bypoint  has  been  pressed,  sometimes  by  coun- 
sel and  sometimes  even  by  Senators,  leav- 
ing the  substantial  merits  untouched,  as  if 
on  a  solemn  occasion  like  this,  involving  the 
safety  of  the  Republic,  tbere  could  be  any 
other  question. 

The  Brst  effort  was  to  call  the  Senate,  sitting 
for  the  trial  of  impeachment,  a  court,  and  not 
a  Senate.  Ordinarily  names-are  of  little  con- 
sequence, but  it  cannot  be  doubted  that  this 
appellation  has  been  made  the  starting-point 
forthoaetechnicallties,  which  are  so  proverbial 
in  courts.  Constantly  we  have  been  reminded 
of  what  is  called  our  judicial  character  and  of 
the  sapplementary  oath  we  have  taken,  as  if  a 
Senator  were  not  always  under  oath,  and  as  if 
other  things  within  the  sphere  of  his  dudes 
were  not  equally  judicial  in  character.  Out  of 
this  plausible  assumption  has  come  that  fine- 
spun thread  which  lawyers  know  so  well  how 

The  whole  mystification  disappears  when  we 
look  at  our  Constitution,  which  in  no  way  ' 
speaks  of  impeachment  as  judicial  in  charac- 
ter, and  in  no  way  speaks  of  the  Senate  as  a 
court.  On  the  contrary  it  uses  positive  lan- 
guage, inconsistent  with  this  assumption  and 
all  its  pretended  consequences.  On  this  head 
there  can  he  nO  doubt. 

By  the  Constitution  it  is  expressly  provided 
that  "Ik.^  judicial  power  sh&W  be  vested  in  one 
Supreme  Coiirtandin  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and 
establish,"  thus  positivelyexcluding  the  Senate 
from  any  exercise  of  "the  judicial  power." 
And  yet  this  same  Constitution  provides  that 
"the  Senate  shall  have  the  sole  power  to  try 
all  impeachments."  In  the  face  of  these  plain 
textsit  is  impossible  not  to  conclude  that  in  try- 
ing impeachments  Senators  eiercisa  a  function 
which  is  not  regarded  by  the  Constitution  as 
"judicial,"  or,  in  other  words,  as  subject  to  the 
ordinary  conditions  of  judicial  power.  Call  it 
senator  il  or  pol  t  cal,  it  is  a  power  by  itself 
an!  subj  ct  to  ts  own  conditions. 

Nor  can  a  y  adverse  conclusion  be  drawn 
from  the  unauthorized  designation  of  court, 
wh  eh  I  13  been  fo  ?ted  into  our  proceedings. 
Th  s  term  s  very  expansive  and  sornetiines 
very  ns  "n  Scant.  In  Europe  it  means  the 
bou  ehutd  of  a  pr  nee.  In  Massachusetts  it  is 
still  applied  fo  the  Legislature  of  the  State, 
which  is  known  as  the  General  Court.  If  ap- 
plied to  the  Senate  it  must  be  interpreted  by 
the  Constitution,  and  cannot  be  made  in  any 
respect  a  source  of  power  or  a  oonsiiaint. 


.  .  difficult  to  understand  how  this  term, 
which  plays  such  a  part  in  present  preten- 
sions, obtained  its  vogue.  It  does  not  appear 
in  English  impeachments,  although  there  is 
reason  for  it  tiiere,  which  is  not  found  here. 
From  ancient  times  Parliament,  ineloding- 
both  Houses,  has  been  called  a  court,  and  the 
House  of  Lords  is  known  as  a  court  of  appeal. 
The  judgment  on  impeachments  embraces  not 
merely  removal  from  office,  aa  under  our  Con- 
stitution, but  also  punishment.  And  yet  it 
does  not  appear  that  the  Lords  sitting  on  im- 
peachments are  called  a  conrt.  They  are  not 
so  entitled  in  any  of  the  cases,  from  the  first 
in  1830,  entitled  simply,  "Impeachment  of 
Roger  Mortimer,  Earl  of  March,  for  Treason," 
down  to  the  last  in  1806,  entjtied,  "  Trial  of 
RightHonorable  Henry  Lord  Viscount  Melville 
before  the  Lords  House  of  Parliament  in  West- 
minster for  High  Crimes  and  Misdemeanors 
whereof  he  was  accused  in  certain  articles  of 
Impeachment."  In  the  historic  case  of  Lord 
Bacon,  we  find,  at  the  first  stage,  this  iillo, 
"Proceedings  in  Parliament  against  Francis 
Bacon  Lord  Verulam,"  andafter  the  impeach- 
ment was  presented,  the  simple  title,  "Proceed- 
ings in  the  House  of  Lords."  Had  this  sim- 
plicity been  followed  in  our  proceedings,  one 
source  of  misunderstanding  would  have  been 
removed. 

There  is  another  provision  of  the  Consttta- 
tion  which  testifies  still  farther,  and,  if  possible, 
more  completely.  It  is  the  limitation  of  the 
judgment  m  cases  of  impeachment,  making  it 
political  and  nothing  else.  It  is  not  in  the 
nature  of  pumsiment,  but  in  the  aature  of  pro- 
tection  to  the  HepubMc.  It  is  confiued  to  re- 
moval from  office  and  disqualification ;  but,  sh 
if  aware  that  this  was  noponishment,  the  Con- 
stitution further  provides  that  this  judgment 
shall  be  no  impediment  to  indictment,  trial, 

1'udgment,  and  punishment  "according  to  law. 
'bus  agaia  is  the  distinction  declared  between 
an  impeachment  and  aproceedins  "according 
to  law."  The  first,  which  is  political,  belongs 
to  the  Senate^  which  is  a  political  body  ;  the 
latt«r,  which  is  judicial,  belongs  to  the  courts, 
whichare  judicial  bodies.  TheSenateremoves 
from  office ;  the  courts  ^nnish.  I  ani  not  alone 
in  drawing  this  distinction.  It  is  well  known 
to  all  who  have  studied  the  subject.  Early  in 
our  history  it  was  putforth  by  the  distingnished 
Mr,  Bayard  of  Delaware,  the  father  of  Sen- 
ators, in  the  ease  of  Blount,  and  it  is  adopted 
by  no  leas  an  authority  than  our  highest  com- 
mentator, Judge  Story,  who  was  as  much 
as  anybody  to  amplify  the  judimal 
In  speaking  of  this  text,  be  saya,  that 
ipeachment  "is  not  so  much  designed  to  puo- 
1  the  offender  as  to  secure  the  State  againH 
■osa  official  miademeatu>rs ;  that  it  touehee 
iithernis  person  nor  his  property;  bufsimplj/ 
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ment  was  a  proceeding  "according  to  law," 
have  treated  the  Senate  to  the  technioalides 
of  the  law,  to  Bay  ootliing  of  the  law's  delay. 

Ab  we  diaeern  the  true  character  of  impeach- 
ment under  out  Conatitution  we  Bhali  be  con- 
strained to  confoBS  tliat  it  is  a  polidcal  pro- 
ceeding, before  a  political  bodj,  witb  political 
purposes;  thatitis  founded  on  political  oSenBcs, 
proper  for  the  consideration  of  a  political  body 
andaubjecttoa  political  judgment  only.  Even 
in  cases  of  treason  and  bribery  the  judgment 
is  political,  and  nothing  more.  If  I  were  to 
sum  up  in  one  word  the  object  of  impeachment 
imdec  our  Conatitution,  meaning  that  which  it 
has  especially  in  view,  and  to  which  it  is  prac- 
tically limited,  I  should  say  ea^ulsion  froia 
^ice.  The  present  question  is,  Shall  Andrew 
Johnson,  on  the  caie  before  the  Senate,  be 
expelled  from  office? 

Expulsion  from  office  is  not  unknown  to  our 
proceedings.  By  the  Constitution  a  Senator 
may  be  expelled  with  "the  concurrence  of  two 
thirds ;"  precisely  aa  a  President  may  be  ex- 

eiled  with  "  the  concurrence  of  two  thirds." 
each  of  these  cases  the  same  exceptional 
vote  of  two  thirds  is  required.  Do  not  the 
two  illustrate  each  other?  From  the  nature 
of  things  they  are  essentially  similar  in  char- 
acter, except  that  on  the  expulsion  of  the  Pres- 
ident the  motion  is  made  by  the  House  of 
Eepresentativesat  the  bar  of  the  Senate,  while 
on  the  expulsion  of  a  Senator  the  motion  is 
idade  by  a  Senator.  And  how  can  we  require 
a  technicality  of  proceeding  in  the  one  which 
ia  rejected  in  the  other?  If  the  Senate  is  a 
court,  bound  to  judicial  forms  on  the  expul- 
sion of  the  President,  must  it  not  be  the  same 
on  the  expulsion  of  a  Senator?  But  nobody 
attributes  to  it  any  such  strictness  in  the  latter 
case.  Numerous  precedents  attest  how,  in 
dealing  with  its  own  members,  the  Senate  has 
sought  to  do  subatandal  justice  without  refer- 
ence to  forms.  In  the  case  of  Blount,  which 
is  the  first  in  our  history,  the  expulsion  was  on 
the  report  of  a  committee,  declaring  him 
"guilty  of  a  high  misdemeanor,  entirely  in- 
consistent with  his  public  trust  and  duty  as  a 
Senator."  (AnnaU  of  Congress,  Fifleenth 
C^mgress,  1797,  page  41.)  At  least  one  Sen- 
ator lias  been  expelled  on  simple  motion,  even 
without  reference  to  a  committee.  Othershave 
lieen  expelled  without  any  formal  allegations 
or  formal  proofs. 

There  is  another  provision  of  the  Constitu- 
tion, which  overrides  both  cases.  It  is  this : 
"  each  House  may  determine  its  rules  of  pro- 
ceeding." The  Senate  on  the  expulsion  ofits 
own  members  hasalready  done  tbispractically 
and  set  an  example  of  simplicity.  But  it  has 
the  same  power  over  its  "rules  of  proceeding" 
on  the  expulsion  of  the  President ;  and  there 
can  be  no  reason  for  simplicity  in  the  one  case 
not  egually  applicable  in  the  other.  Technic- 
ality is  as  little  consonant  with  the  one  as  with 
the  other.  Bach  has  for  its  object  the  Fublic 
Safety.    For  this  the  Senator  is  expelled 


this  also  the  President  i 


There  is  one  formal  difference,  under  the 
Constitution,  between  the  power  to  expel  a 
Senator  and  the  power  to  expel  the  Presi- 
dent. The  power  to  expel  a  Senator  is  unlim- 
ited in  its  terms.  The  Senate  may,  "with  the 
concurrence  of  two  thirds,  expel  a  member," 
nothing  being  said  of  the  oSense ;  whereas  the 
Presidentcan  be  expelled  only  "for  treason, 
bribery  or  other  high  ctimes  and  misdemean- 
orj."  A  careful  inquiry  wilt  show  that,  under 
the  latter  words,  there  is  such  a  latitude  as  to 
leave  iittle  difference  between  the  two  cases. 
This  brings  us  to  the  question  of  impeachafala 


So  much  depends  on  the  right  understanding 
of  the  character  of  this  proceeding,  that  even 
at  the  risk  of  protracting  this  discussion,  I  can- 
not hesitate  to  consider  this  branch  of  the  sub- 
ject, although  what  I  have  already  said  may 
render  it  superfluous.  What  are  Impeachable 
Offenses  has  been  much  considered  in  this  trial 
and  sometimes  with  very  little  appreciation  of 
the  question.  Next  to  the  mystiGcation  from 
calling  the  Senate  a  court  has  been  the  other 
mystification  from  notcalling  the  transgressions 
of  Andrew  Johnson  impeachable  offenses. 

It  is  sometimes  .boldly  argued,  that  there  can 
be  no  impeachment  under  the  Constitution  of 
the  United  States,  unless  for  an  offense  defined 
and  made  indictable  by  an  act  of  Congress; 
and,  therefore,  Andrew  Johnson  must  go  free, 
unless  it  can  be  shown  that  he  is  such  an  of- 
fender. But  this  argument  mistakes  the  Con- 
stitution and  also  mistakes  the  whole  theory  of 
impeachment. 

It  mistakes  the  Constitution  in  attributingto 
it  any  such  absurd  limitation.  I'he  argument 
is  this.  Because  in  the  Constitution  of  ths 
United  States  there  are  no  common-law  crimes, 
therefore,  there  are  no  such  crimes  on  which 
an  impeachment  can  be  maintained.  To  this 
there  are  two  answers  on  the  present  occasion  ; 
first,  that  the  District  of  Columbia,  where  the 
President  resides  and  exercises  his  functions, 
was  once  a  part  of  Maryland,  where  the  com- 
mon law  prevailed ;  that  when  it  came  under 
the  jurisdiction  of  the  Dnited  States  it  brought 
with  it  the  whole  body  of  the  law  of  Maryland, 
including  the  common  law,  and  that  at  this  day 
the  common  law  of  crimes  is  still  recognized 
here.  But  the  second  answer  is  stronger  still. 
By  the  Constitution  eijmlsion  from  office  is 
"  on  impeachment  for  and  conviction  of  trea- 
son, bribery,  or  other  high  crimes  and  mtsde- 
meanora;"  and  this,  according  to  another 
clause  of  the  Constitution,  is  "the  supreme 
law  of  the  land."  Now,  when  a  constitutional 
provision  can  be  executed,  without  superadded 
legislation,  it  is  absurd  to  suppose  tnat  such 
superadded  legislation  is  necessary.  Here  the 
provision  executes  itself  without  any  reeoact- 
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ment ;  and  aa  for  the  definition  of  "  treaBon ' '  and 
"bribery"  we  resort  to  the  common  law,  bo 
for  the  deSnition  of  "high  Crimea  and  miade- 
meanors  ' '  we  .resort  to  the  Parliamentary  Law 
and  the  instances  of  impeachment  by  which  it 
ia  ilhatrated.  And  thns  clearly  the  whole  tes- 
timony of  English  history  enters  into  this  case 
with  its  authoritative  law.  From  the  earliest 
text-writer  on  this  subject  {Woodeson,  Lee- 
tureg,  Vol.  II,  p.  601,)  we  learn  the  undefined 
and  expansive  character  of  these  offenses ;  and 
these  instances  are  in  point  now.  Thus,  where 
a  lord  chancellor  has  been  thought  to  put  the 
great  seal  to  an  ignominious  treaty ;  a  lord  ad- 
miral to  nt^glect  the  safeguard  of  the  seas.;  an 
ambassador  to  betray  his  trust;  a  privy  coun- 
cillor to  propound  dishoDorable  measures ;  a 
confidential  adviser  to  obtain  exorbitant  grants 
or  incompatible  employments,  or  where  any 
magistrate  has  attempted  to  subvert  the  funda- 
mentallav)  or  ititroduee  arbitrary  power ;  all 
these  are  high  crimes  and  misdemeanors,  ac- 
cording to  these  precedents  by  which  our  Con- 
stitution must  be  interpreted.  How  completely 
they  cover  the  charges  against  Andrew  John- 
son, whether  in  the  formal  accusation  or  in  the 
long  antecedent  transgressions  to  which  I  shall 
soon  call  attention  as  an  essential  part  of  the 
case,  nobody  can  question. 

Broad  as  this  definition  may  aeem,  it  is  in 
harmonywith  the  declared  opinions  of  the  best 
minds  that  have  been  turned  in  this  direction. 
Of  these  none  so  great  as  Edmund  Buriie,  who, 
as  manager  on  the  impeachment  of  Warren 
Hastings,  excited  the  admiration  of  all  by  the 
varied  stores  of  knowledge  and  pliilosophy, 
illumined  by  the  rarest  eloquence,  with  which 
he  elucidated  his  cause.  These  are  his  words: 
"It  is  by  this  tiibDDBil  that  statesmen  who  abuse 
their  power  are  tried  before  etateimen  and  by  atatee- 
mea,  i^oitBoUdpnnir^UttifSiaitaoredi^t  It  ie  here 
Ihat  Iftote  who  by  an  abvtt  i^  turner  hmtt  tiollvted  the 
mirU  of  nit  Utwa  can  VinerJu^eJor  the  least  protecli^m 
from  any  ^itefarmt.  It  la  bera  that  those  who  have 
refusedtoeonforiatheDiBelTMtathe  proteotion  of  law 
can  never  hope  to  eseape  tbrousbaDyof  itsdefecta." 
IBand,  Speechee  on  Trial  ^Hmliuga,  vol.  1  P.  4. 
The  value  of  this  testimony  is  not  diminished 
because  the  orator  spoke  as  a  manager.  By  a 
professional  license  an  advocate  may  state 
opinions  which  are  not  his  own ;  but  a  man- 
ager cannot.  Bepreaenting  the  House  of  Eep- 
resentatives  and  all  the  people,  he  speaks  with 
the  responsibility  of  a  judge,  so  that  his  words 
may  bo  cited  hereafter.  In  saying  this  I  but 
follow  the  claim  of  Mr.  Fox.  Therefore,  the 
words  of  Burke  are  as  authoritative  aa  beautiful. 
In  different  but  moat  sententious  terms,  Mr. 
Hallam,  who  ia  so  great  a  light  in  constitu- 
tional hiatory,  thus  exhibits  the  latitude  of 
impeachment  and  ita  comprehensive  grasp ; 

"A  iniDietec  U  answerablB  for  lie  Jiutice,  the  Aon- 
Croitn.  lie  ue'/ da  lieir  if  eratifv.- and  thus  the  Executive 

matlen  of  poliny  to  the  anperinteodence  and  virtual 
control  of  tho  two  Houses  of  ParliaDient."—Hai&««, 
Oonttimional  Hiilarv,  vol.  2,  chap.—. 

Thus,  according  to  Hallam,  even  a  &ilare  in 
C.  I.-61. 


n  legal- 
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the  administration  should  in  all  great  □ 
of  policy  he  subject  to  the  two  Houses  of  Par- 
liament ;  the  House  of  Commons  to  impeach 
and  the  House  of  Lords  to  try.  Here  again 
the  case  of  Andrew  Johnson  is  provided  for. 

Our  best  American  lights  are  similar  in 
character,  begining  with  the  Federalist  itaelf. 
According  to  ibis  authority  impeachment  is  for 
"  those  ofienses  which  proceed  from  the  mis- 
conduct of  public  men,  or,  in  other  words,  from 
the  abuse  or  violation  of  some  public  trust ; 
and  they  may  with  peculiar  propriety  be  deemed 
political,  as  they  relate  to  injuries  done  imme- 
diately to  society  itself."  (No.  65.J  If  ever 
injuries  were  done  immediately  to  society  itself; 
if  ever  there  was  an  abuse  or  violation  of  public 
trust ;  if  ever  there  was  miacondnct  of  a  public 
man ; — all  these  are  now  before  us  in  the  case 
of  Andrew  Johnson,  The  Federalist  has  been 
echoed  ever  since  by  all  who  have  spoken  with 
knowledge  and  without  prejudice.  First  came 
the  respected  commentator,  Itawle,  who  speci- 
fies among  causes  of  impeachment  '"  the  fond- 
ness for  the  individual  extension  of  power ; " 
"the  influence  of  part^  and  prqudice;"  "  the 
seductions  of  foreigu  States  ;  the  baser  appe- 
tite for  illegitimate  emolument;"  and  the 
involutions  and  varieties  of  vice  too  many  and 
too  artful  to  be  anticipated  by  positive  law ;" 
all  resulting  in  what  the  commentator  aays  are 
"not  m^ptij  tertasd  political  offenses.''  (Page 
19.)  Ann  thusRawle  unites  with,  the  Federalist 
in  stamping  upon  impeachable  offenses  the 
epithet  "political."  If  in  the  present  case 
ire  has  been  on  thepart  of  Andrew  Johnsons 
base  appetite  for  illegitimate  emolument  and. 
_. .  yielding  to  foreign  seductions,  there  has  been 
most  notoriously  the  influence  of  party  and  pre- 
judice, also  to  an  unprecedented  degree  an  in- 
dividual extension  of  power,  and  an  involution 
andvarietyof  vice  impossible  to  be  anticipated 
by  positive  law,  all  of  which,  in  gross  or  in  detail, 
ia  impeachable.  Here  it  is  in  gross.  Then 
comesStory,whowiitingwiththe  combined  tes- 
timony of  English  and  American  history  before 
him  and  moved  onlvby  a  desire  of  truth,  records 
hia  opinion  with  all  the  original  emphaaia  of 
the  Federalist.  His  words  are  like  a  judgment. 
According  to  bim  the  process  of  impeachment 
is  intended  to  reach  "personal  misconduct,  or 
gross  neelect,  or  usurpation  or  habitual  disre- 
gard of  the  public  interests  in  the  discharge  of 
Die  duties  of  political  o,gicej"  and  the  com- 
mentator adds  that  it  is  "  to  be  exercised  over 
offenses  committed  by  public  men  in  violation 
of  their  public  trust  and  duties;"  that  "the 
offenses  to  which  it  is  ordinarily  applied  are 
of  B^  poUtical  character;"  and  that  strictly 
apeaking  "the  power  partakes  of  a  political 
character."  JSfory's  Commentaries,  vol.  2, 
§746,  761.)  Every  word  here  is  like  an  »gis 
for  the  present  case.  The  later  commentator, 
Curtis,  la,  if  possible,  more  explicit  even  thaa 
Storf.    According  to  him  an  "impeachment 
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ia  not  neceaanrily  a  trial  for  crime,"  "its  pur- 
poses lie  wholly  bejond  the  penaltiBs  of  the 
statute  or  customary  law;"  and  this  commen- 
tator does  not  hesitiite  to  gajtliat  it  is  a  "  pro- 
ceeding to  ascertain  whether  cause  exists  for 
removing  apiiblic  officer  from  office;"  and  he 
adds  that  "  such  cause  of  removal  may  exist 
where  no  offense  against  public  law  has  been 
committed,  as,  where  the  individual  has,  from 
immorality  or  imbecility,  or  maladminiatra- 
lion,  become  wnfiito  exercise  the  office."  {Cur- 
tis on  the  ConMitation,  p.  3G0.)  Here  again 
the  power  of  the  Senate  over  Andrew  Johnson 
is  vin<!icated,  so  as  tom^e  all  doubt  or  question 
absurd. 

I  close  this  question  of  impeachable  offenses 
by  asking  you  to  consider  tbat  all  the  eases, 
which  have  occurred  in  our  history,  are  iu  con- 
formity with  the  rule,  which  eo  many  comment- 
ators have  announced.  The  several  trials  of 
Pickering,  Chase,  Feck,  and  Humphreys  ex- 
hibit its  latitude  in  different  forms.  Official 
misconduct,  including  in  the  case  of  Chase 
and  Humphreys  offensive  utterances,  consti- 
tuted the  nigh  crimes  and  misdemeanors  for 
which  they  were  respectively  arraigned.  These 
are  precedents.  Add  still  further,  that  Madi- 
son, in  debate  on  the  appointing  power,  at 
the  very  beginniug  of  our  Government  said; 
"I  contend  theX^^wanton  removal  of  merito- 
rious officers  would  subject  the  President  to 
impeachment  and  removal  from  his  own  high 
trust."  [EUiot's  Debates,  yol.i,^.Ul.)  But 
Andrew  Johnson,  standing  before  a  crowd,  said 
of  meritorious  officers  that  ''he  would  kick 
them  out,"  and  forthwith  proceeded  to  execute 
his  foul-mouthed  menace.  How  small  was  all 
that  Madison  imagined  ;  how  small  was  all  that 
was  spread  out  in  the  successive  impeachments 
of  our  history,  if  gathered  into  one  case,  com- 
pared with  the  terrible  mass  now  before  us. 

From  all  these  concurring  authorities,  Eng- 
lish and  American,  it  is  plain  that  impeach- 
ment is  a  power  broad  as  the  Constitution 
itself,  and  applicable  to  the  President,  Vice 
^President,  and  all  civil  officers  through  whom 
the  Republic  suffers  or  is  in  any  way  imper- 
illed. Show  me  an  act  of  evil  example  or  in- 
fluence committed  by  a  President  and  I  show 
you  an  impeachable  offense  which  becomes 
,  great  in  proportion  to  the  scale  on  which  it  is 
done  and  the  consequences  which  are  menaced. 
The  Republic  must  receive  no  detriment ;  and 
impeachment  ia  one  of  the  powers  of  the  Con- 
stitution by  which  this  sovereign  rule  is  main- 
tained. 


The  Form  o/Procedureis  atopic  _ 
the  last  bead  and  helping  to  illustrate  it.  Al- 
ready it  haa  been  noticed  in  considering  the 
Solitical  character  of  impeachment;  but  it 
eserves  further  treatment  Dj  itself.  Here 
meet  the  same  latitude.  It  is  natural  that 
trial  of  political  offenses,  before  a  political 
body,  with  a  political  judgment  only,  should 
have  less  of  form  than  a  trial    ' 


id  yet  this  obvious  distinction  is  constantW 

disregarded.   The  authorities,  whether  Bngii SB 

■  American,  do  not  leave  this  question  open 

An  impeachment  ia  not  a  technical  proceed- 
g,  as  at  Nisi  Priue  or  in  a  County  Court, 
here  the  rigid  rules  of  the  common  law  pre- 
vail. On  the  contrary,  it  is  a  proceeding  ac- 
cording to  Parliamentary  Law  with  rules  of  its 
unknown  in  ordinary  courts.  The  formal 
and  reduplication  of  words,  which 
the  stock-in-trade  of  so  many  law- 
yers, are  exchanged  for  &  broader  maaner 
more  consistent  with  the  transactions  of  actual 
life.  _  The  precision  of  history  is  enough  with- 
out the  technical  precision  of  an  indictment. 
In  declaring  this  rule  I  but  follow  a  memorable 
judgment  in  a  case  which  occupied  the  atten- 
tion of  England  at  the  beginning  of  the  last 
century,  Irefer  to  the  case  of  the  preachsr 
Sacheverell,  impeached  of  high  crimes  and 
misdemeanors  on  account  of  two  sermons,  in 
which  be  put  forth  the  doctrine  of  non-resist- 
ance, and  denounced  the  revolution  of  166S, 
bywhich  English  liberty  was  saved.  Aftertlie 
argumentson  both  sides,  thejudgesonquestiona 
from  the  Lords  answered  that  by  the  law  af 
England  and  constant  practice  "  the  particular 
words  supposed  to  be  criminal  ou^bt  to  be  spe- 
cified in  lodictmenta,"  Andyetm  faceof  tnia 
declaration,  by  the  judges  of  England,  of  a 
familiar  and  indisputable  rule  of  the  common 
law  we  have  the  rule  of  Parliamentary  Law, 
which  was  thus  set  forth : 
"Aitfetohed  br  the  Lordsspiritual  and  temporal 


of  Parliament  In  m 

biihraimeaandmk„_„„_..-,  _, — .  „.  ., — 
ing,  tha  fameutar  vorat  MppMoita  bccTimisal  ai  . 
not  naeeasary  to  he  es^^ragh/  aptoified  in  anok  impecu:h- 
maaa."—SoiBtll'»  Safe  JWofe.  vol.  16.  p.  467. 

The  judgment  here  does  not  eStend  in  terms 
beyond  the  case  in  hand ;  but  plainly  the  prin- 
ciple announced  is  that  in  impeachments  the 
technicalities  of  the  common  law  are  out  of 
place,  and  the  proceedings  are  substantially 
according  to  the  rule  of  reason.  A  mere  tech- 
nicality, much  more  a  quibble,  such  as  is  often 
so  efficacious  on  a  demurrer,  is  a  wretched 
anachronism  when  we  are  considering  a  ques- 
tion of  history  or  political  duty.  Even  il  tol- 
erated on  the  impeachment  of  an  inferior  func- 
tionary, such  a  resort  mustbe  disclaimed  on  the 
trial  of  a  Chief  Magistrate,  involving  the  public 
safety. 

The  technicalities  of  the  law  were  made  for 
protection  against  power,  not  for  the  immu- 
nity of  a  usurper  or  a  tyrant.  They  are  re- 
spectable when  set  up  for  the  safeguard  of  the 
but  they  are  I  "  ' 
Here  again 

"Gkidforbid-^that  those  who  eanngt  defeud  thnni- 
thomselves  behind  tl 
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Never  was  there  a  caie  where  this  prlnciph 
belonging  to  the  law  of  impeachment,  was  toon 
applicable  than  now. 

The  origin  of  impeachment  in  ourown  Con 
stitution  and  contemporary  anthoritj  vindioatL 
this  very  latitude.  Oneof  the  apologists  soaght 
to  sustain  himself  in  an  argument  against  this 
latitude,  byinsisting  that  it  was  with  ranch  hes- 
itation, and  only  at  the  last  moment  that  this 
jurisdiction  over  impeachment  was  originally 
conferred  on  the  Senate.  This  is  a  mistake, 
as  will  appear  from  a  simple  statement.     The 

Sroposition  to  confer  this  jurisdiction  on  the 
upreme  Court  was  made  before  it  had  been 
determined  that  the  judges  ahouMbe  appointed 
by  the  Preaidentwiththeadvice  and  consent  of 
the  Senate.  The  latter  conclusion  was  reached 
by  a  nnanimons  vote  of  the  Convention  Sep- 
tember 7,  1787.  On  the  next  day,  September 
8,  Roger  Sherman 'raised  the  objection  that 
the  Supreme  Court  was  "  improper  to  try 
the  President  because  the  iuages  would  be 
appointed  by  him.'.^  This  objection  prevailed, 
and  the  trial  was  at  once  intrusted  to  the  Sen- 
ate by  the  vot«  of  all  the  States  with  one  ex- 
ception ;  and  then  immediately  thereafter,  on 
the  same  day,  the  scope  of  impeachment  was 
extended  from  "  treason  to  bribery,"  so  as  to 
embrace  "  oUier  high  crimes  and  misdemean- 
ors," and  thus  intrusted  and. thus  enlarged  it 
was  made  to  embrace  "the  Vice  President, 
and  other  civil  officers  of  the  United  States." 
From  this  simple  narrative  it  appears  that, 
while  the  Supreme  Court,  aiudieuU  body,  was 
coutemplatedforthetrialof  impeachments,  the 
jurisdiction  was  restrained  to  two  well-known 
crimes  at  common  law,  which  have  since  been 
defined  by  statates  of  the  United  States ;  but 
this  jurisdiction,  when  confided  to  the  Senate, 
avolitical  body,  was  extended  to  political 
offenses,  in  the  trial  of  which  a  commensurate 
discretion  followed  from  the  nature  of  the  ease. 
It  was  in  lliis  light  that  the  proceeding  was 
explained  by  the  Federalist,  in  words  which 
should  he  a  guide  to  us  now  : 
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of  it  by  the  judges,  as  ■ 
ity."— ftJeraiirt,  No.  B 

This  aAicle  was  by  Alexander  Hamilton, 
writing  in  concert  with  James  Madison  and 
John  Jay.  Thus  by  the  highest  authority  at 
the  adoption  of  the  Conetitution  we  find  that 
impeachment  "can  never  be  tied  down  by  strict 
rules,"  and  that  this  latitude  is  applicable  to 
"the  delineation  of  the  offense,"  meaning 
thereby  the  procedure  or  pleading,  and  also  to 
the  "  construction  of  the  offense,"  in  both  of 
which  cases  the  "discretion"  of  the  Senate 
is  enlarged  beyond  that  of  ordinary  courts. 


>r  gf  personal  se 


From  the  form  of  procedure  I  pass  to  the 
Rules  of  Evidenci-;  and  here  again  the  Senate 
must  avoid  all  technicalities  and  not  allow  any 


artificial  rule  to  shut  out  the  troth.  It  would 
allowno  such  thing  on  the  expulsion  of  a  Sen- 
ator. How  can  it  allow  any  such  thing  on  the 
expulsion  of  a  President?  Qn  tbis  account  I 
voted  to  admit  all  evidence  that  was  offered 
during  the  trial,  believing,  in  the  first  place, 
that  it  ought  to  be  heard  and  considered ;  and, 
in  the  second  place,  that  even  if  it  were  shut 
out  from  these  proceedings,  it  could  not  be  shat 
out  from  the  public  or  be  shut  out  from  hiatoi^, 
both  of  which  must  be  the  ultimate  judges.  On 
the  impeachment  of  Prince  Polignac  and  hia 
colleagues  of  the  Cabinet,  in  1880,  for  sign- 
ing the  ordinances  which  cost  Charles  X  his 
throne,  some  forty  witnesses  were  sworn  with- 
out objection,  in  a  brief  space  of  time,  and  no 
testimony  was  excluded.  An  examination  of 
the  two  volumes  entitled  Frocia  des  Dermiers 
jtfjrtisfres  [fe  CAiw-ies  X  will  confirm  what  I  say. 
This  example  was  to  my  mind  not  unworthy 
of  imitation  on  the  present  occasion. 

There  are  other  rules,  which  it  is  not  too 
late  to  profit  by.  One  of  these  relates  to  the 
burden  of  proof  and  is  calculated  to  have  a 
practical  bearing.  The  other  relates  to  matters 
of  which  the  Senate  will  take  cognizance  with- 
out any  special  proof,  thus  importing  into  the 
case  unquestionable  evidence,  which  explains 
and  aggravates  the  transgressions  chained. 

(1.)  Look  carefully  at  the  object  of  this  trial. 
Primarily  it  is  for  the  expulsion  of  the  Presi- 
dont  from  office.  Its  motive  is  not  punish- 
ment, not  vengeance,  but  the  Public  Safety. 
Nothing  less  than  this  could  justify  the  ponder- ' 
ous  proceeding.  It  will  be  for  the  criminal 
courts  to  award  the  punishment  due  to  his  of- 
fenses.    The  Senate  considers  only  how  the 


ordinary  rule  of  evidence  is  reversed.  If  on 
any  point  yon  entertain  doubts,  the  benefit  of 
these  donbtsmustbegiventoyourcounlry;  and 
this  is  the  supreme  law.  When  tried  on  an 
indictment  in  the  criminal  courts  Andrew  John- 
^ly  claim  the  benefit  o 

bar  of  the  Senate  oi 

of  his  expulsion  from  office,  his  vindication 
must  be  in  every  respect  and  on  each  charge 
beyond  a  doubt.  He  must  show  that  his  longer 
continuance  in  office  is  not  inconsistent  with 
the  Public  Safety. 

"Or,  at  lenst  so  provB  it. 
That  the  probation  bear  no  hingo  or  loop 
To  hang  a  doubt  on." 
Anything  short  of  this  is  to  trifle  with  the 
Republic  and  its  transcendent  fortunes. 

It  is  by  insisting  upon  doubts  that  the  apolo- 
gists of  the  President,  at  the  bar  and  in  the 
Senate,  seek  to  save  him.  For  myself,  I  can 
see  none  such,  but  assuming  that  they  exist, 
then  should  they  be  marshaled  for  our  coun- 
try. This  is  not  a  criminal  trial,  where  the 
rule  prevails  ;  better  that  many  guilty  men 
should  escape  than  one  innocent  man  should 
suffer.  _  This  rule,  which  is  so  proper  in  its 
place,  is  not  applicable  to  a  proceeding  for 
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expulsion  from  office ;  and  who  will  underlake 
to  say  that  any  claim  of  office  can  be  set  against 
the  Pnblic  Safety? 

In  thus  stating  the  just  rule  of  evidence,  I 
do  little  more  than  apply  those  time-honored 
maKims  of  jurisprudence  which  req^uire  that 
every  interpretation  shall  be  always  in  favor 
of  Liberty.     Early  ii      ' 


et  crudeUe  judieandits  esi  qui  libertaU 
favet.  Blackstone,  whose  personal  sympa- 
thies were  with  power,  in  constrained  to  con- 
fess that  "  the  law  is  always  ready  to  catch  at 
anything  in  favor  of  Liberty."  {Blackstom'a 
Commentaries,  vol.  2,  p.  94.)  But  Liberty 
and  all  else  are  contained  in  the  Public  Safety  ; 
they  depend  on  the  rescue  of  the  country  from 
a  presidential  usurper.  Therefore,  should  we 
now,  in  the  name  of  the  law,  "catch  at  any' 
tiling"  to  save  the  Repablic. 

(2.)  There  is  anothetmleof  evidence,  which, 
though  of  common  acceptance  in  the  courts, 
has  peculiar  value  in  this  case,  where  it  must 
exercise  a  decisive  influence.  It  is  this : 
CouTla  tciU  take  judicial  eognixance  of  certain 
maUers^withaut  any  special  proof  on  ilie  trial. 
Some  of  these  ate  of  general  knowledge  and 
others  are  within  the  special  knowledge  of  the 
court.  Among  these,  according  to  express  decis- 
ion, are  the  frame  of  Government  and  the  public 
officers  administering  it;  the  accession  of  the 
Chief  Executive;  the  sittingof  Congress  andits 
usual  course  of  proceeding  ;  the  usual  course 
oftravel;  the  ebbs  and  flows  of  the  tide ;  also 
whatever  ought  to  be  generaUy  known  witMn 
the  limits  of  the  jurisdiction,  including  the 
kiatoTy  of  the  country.  Besides  these  matters 
of  general  knowledge  a  court  will  take  notice 
of  its  own  records,  the  conduct  of  its  own  offi- 
cers, andwhatever  passes  in  its  own  presence  or 
under  its  own  eyes.  For  all  this  I  cite  no  au- 
thority ;  it  is  superfluous.  I  add  a  single  illus- 
tration from  the  great  English  commentator  : 
"  If  a  contempt  be  committed  in  the  face  of 
the  court,  the  offender  maybe  instantly  appre- 
hended and  imprisoned,  at  the  discretion  of 
the  judges,  without  any  further  proof  or  exara- 
na  on  [Blackstone' s  Commentaries,  vol. 
4  p      58  )  . 

I  be  the  rule  of  courts,  a  fortiori,  it 

mus  e  the  rule  of  the  Senate  on  impeach- 
m  s  for  we  have  already  seen  that,  when 
s  ng  for  this  purpose,  the  Senate  enjoys  a 
la  ude  of  its  own.  Its  object  is  the  Public 
Safe  y  and,  therefore,  no  aid  for  the  arrival 
a  u  h  can  be  rqected.  No  gate  can  be 
clo  d  But  here  is  a  gate  opened  by  the  sages 
of    he    aw  and  standing  open  always,  to  the 


fore  the  Senate,  without  any  further  evideuce, 
a  long  catalogue  of  crime,  affecting  the  char- 
acter of  the  President  beyond  all  possibility  of 
.  efense,  and  serving  toexplain  the  latter  acts 


on  which  the  impeachment  is  founded.  It  was 
in  this  Chamber,  in  the  face  of  the  Senate  and 
the  ministers  of  Foreign  Powers,  and  sur- 
rounded by  the  gaze  of  thronged  galleries, 
that  Andrew  Johnson  exhibited  himself  in 
beastly  intoxication  while  he  took  his  oath  of 
office  as  Vice  President;  and  all  that  fae  has 
done  since  is  of  record  here.  Much  of  it  ap- 
pears on  our  Journals.  The  rest  is  in  authen- 
tic documents  pablished  by  the  order  of  the 
Senate.  Never  was  a  record  more  complete. 
Here  in  the  Senate  we  know  officially  how  he 
has  made  himself  the  attorney  of  slavery — the 
usurper  of  legislative  power — the  violator  of 
law— the  patron  of  rebels — the  helping  hand  of 
rebellion — the  kicker  from  office  of  good  citi- 
zens— the  open  bung-hole  of  the  Treasury — 
the  architect  of  the  "whisky  ring" — the  stum- 
bling-block to  all  good  laws  by  wanton  vetoes 
and  then  bj  criminal  hinderances ;  all  tiiese 
things  are  known  here  beyond  question.  To  the 
apologists  of  the  President  who  set  up  the  quib- 
bling objection  that  they  are  not  alleged  in  the 
articles  of  impeachment,  I  reply,  that,  even  if 
excluded  on  this  account  from  judgment,  they 
may  be  treated  as  evidence,  ■  They  are  the  res- 
ervoir from  which  to  draw  in  determining  the 
true  character  of  the  latter  acts  for  which  the 
President  is  arraigns d^nd  especially  the  intent 
by  which  he  was  animated.  If  these  latter 
acts  were  alone,  without  connection  with  the 
transgressions  of  the  past,  they  would  have 
remained  unnoticed.  Impeachment  would  not 
have  been  ordered.  It  is  because  they  are  a 
prolongation  of  that  wickedness  under  which 
the  country  has  so  long  suffered,  and  spring 
from  the  same  bloody  fountain,  that  they  are 
now  presented  for  judgment.  They  are  not 
alone;  nor  can  they  be  faithfaliy  considered 
without  drawing  upon  the  past.  The  story  of 
the  God  Thor  in  Scandinavian  mythology  is 
revived,  whose  drinking-horn  could  not  be 
drained  by  the  strongest  quaffer,  for  it  com- 
municated with  the  vast  and  inexhauatibie 
ocean.  Andrew  Johnson  is  our  God  Thor, 
and  these  latter  acts  for  which  he  stands  im- 
peached are  the  drinking-horn  whose  depths 
are  uniathomable. 


From  this  review  of  the  character  of  this  prO' 
ceeding,  showing  how  it  is  political  in  charac- 
ter— before  a  political  body— and  with  a  polit- 
ical judgment,  being  expulsion  from  office  and 
nothing  more ;  then  how  the  transgressions  of 
the  President,  in  their  protracted  Kne,  are  em- 
braced under  "  impeachable  offenses  ;"  then 
how  the  form  of  procedure  is  liberated  from 
the  ordinary  tecnnicallties  of  the  law^  and 
lastly  how  unquestionable  rules  of  evidence 
open  the  gates  to  overwhelming  testimony,  I 
pass  now  to  the  consideration  of  this  over- 
whelming testimony  and  how  the  present  im- 
peachment became  a  necessity.  I  haye  already 
called  it  one  of  the  last  great  battles  with 
Slavery.    See  now  how  the  cattle  began. 
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Slavery  in  all  its  pretensions  ia  a  defiance 
of  law  1  for  it  can  have  no  law  in  its  support, 
Wlioso  becomes  ita  representative  mast  aot 
accordingly  ;  and  this  Isthe  transcendent  crime 
of  Andrew  Johnson.  For  the  aake  of  Slaveiy 
and  to  uphold  its  original  supporters  in  their 
endeavors  to  continue  this  wrong  under  another 
name,  he  has  set  at  defiance  the  Constitution 
and  laws  of  the  land,  and  he  has  accom- 
panied Lhis  unquestionable  usurpation  by  bru- 
talities and  indeeeneies  in  office  without  pre- 
cedent, unless  we  go  back  to  the  Roman  em- 
peror fiddling,  or  the  French  monarch  dancing 
among  his  minions.  This  usurpation  with  its 
brutalities  and  indecencies  became  manifest  as 
long  ago  as  the  winter  of  1866,  when,  being 
President,  and  bound  by  his  oath  of  office  to 
otect,  and  defend  the  Constitution 
:  care  that  the  laws  are  laitbfuliy 
!  took  to  himself  legislative  powers 
3tructJon  of  the  rebel  States,  and, 
in  carrying  forward  this  usurpation,  nullified 
an  act  of  Congress,  intended  as  the  corner- 
t  f      construction,  by  virtue  of  which 

b  I  scluded  from  office  under  the  Gov- 

m     t    f  the  IJnited  States,  and  thereafter, 
n        d      t  on  of  this   misconduct,  uttered  a 
dal        speech  in  which  he  openly  charged 
m  mb         f  Congress  with  beingassaasins,  and 
m  d  some  by  name,     Plainly  be  should 

b  h  mpeached  and  expelled  at  that  early 
day.  The  case  against  him  was  complete.  That 
Ifreat  patriot  of  English  history.  Lord  Somers, 
has  likened  impeachment  to  Goliath's  sword 
hanging  in  the  temple  to  be  taken  down  only 
when  occasion  required ;  but  if  ever  there  was 
an  occasion  for  its  promptest  vengeance  it  was 
then.  Had  there  been  no  failure  at  that  time 
we  should  be  now  nearer  by  two  years  to  res- 
toration of  all  kinds,  whether  political  or  finan- 
cial. So  strong  is  my  conviction  of  the  fatal 
remissness  oi'the  House,  that  I  think  the  Sen- 
ate would  do  a  duty  in  strict  harmony  with  its 
constitutional  place  in  the  Government,  and 
the  analogies  of  judicial  tribunals  so  often  ad- 
djcedj  if  it  reprimanded  the  House  of  Eepre- 
aentatives  for  this  delay.  Of  course  the  Senate 
could  not  originate  an  impeachment.  It  couid 
not  take  down  the  sword  of  Goliath.  It  taust 
wait  on  the  House,  as  the  court  waits  on  the 
Grand  Jury.  But  this  waiting  has  cost  the 
country  more  than  can  be  told. 

Meanwhile  the  President  proceeded  in  his 
transgressions.  There  is  nothing  of  usurpa- 
tion which  he  has  not  attempted.  Beginning 
with  an  assumption  of  all  power  in  the  rebel 
States,  he  has  shrunk  from  nothing  in  the 
maintenance  of  this  unparalleled  assumption. 
This  is  a  plain  statement  of  fact.  Timid  at 
first  he  grew  bolder  and  bolder.  He  saw  too 
well  that  his  attempt  to  substitute  himself  for 
Congress  in  the  work  of  reconstruction  was 
sheer  usurpation,  and,  therefore,  by  his  Secre- 
tary of  State,  did  not  hesitate  to  announce  that 
"it  must  be  distinctly  understood  that  the  res- 
toradon  will  be  subject  to  the  decimn  of  Con- 


gress.'" On  two  separate  occasions,  in  July 
and  September,  lS6o,  he  confessed  the  power 
of  Congress  over  the  subject ;  but  when  Con- 
gress came  together  in  December,  this  eon- 
fesser  of  congressional  power  found  that  he 
alone  had  this  great  prerogative.  According  to 
his  new-fangled  theory.  Congress  had  nothing 
to  do  but  admit  the  States  with  the  govern- 
ments which  had  been  instituted  through  his 
will  alone.  It  is  difficult  to  measure  the  vast- 
ness  of  this  usurpation,  involving  as  it  did  a 
j  general  nullification.  Strafford  was  notbolder, 
when,  speaking  for  Charles  I,  he  boasted  that 
"the  little  finger  of  prerogative  was  heavier 
than  the  loins  of  the  law;  but  these  words 
helped  the  proud  minister  to  the  scaffold.  No 
monarch,  no  despot,  no  Sultan,  could  claim 
more  than  an  American  President;  for  he 
claimed  all.  By  his  edict  alone  governmenta 
were  organised,  taxes  were  levied,  and  even  the 
franchises  of  the  citizen  were  determined. 

Had  this  assumption  of  power  been  in- 
cidental, for  the  exigency  of  the  moment,  as 
--'-    ■'  -  pressure  of  war,  and  especially  t" 
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iure  oi  war,  suu  eapuciaiiy  lo 
of  Human  Bights  to  which  be- 
fore his  elevation  the  President  had  professed 
such  loud-mouthed  devotion,  it  might  have 
been  pardoned.  It  would  have  passed  into  the 
chapter  of  unauthorized  acts  whi^h  a  patrii 
people  had  condoned.  But  it  was  the  oppo- 
site in  every  particular.  Beginning  and  con- 
tinuing in  usurpadon,  it  was  hatetul  beyond 
eardon,  because  it  sacrificed  the  rights  '° 
'nionists,  white  and  black,  and  was  in  the 
terest  of  the  rebellion  and  of  those  very  rebels 
who  had  been  in  arms  against  their  country. 
More  than  one  person  was  appointed  Pro- 
visional Governor,  who  could  not  take  the 
oath  of  office  required   by  act  of  Congresi 


Other  persons  in  the  s 
appointed  in  the  revenui 
of  these  appointments  v 
were  in  the  nature  of  n 
where,  that  pardcii 


(  predicament  w 


The  effect 
i  disastrous.  They 
ice  to  rebels  every- 
n  the  rebellion  was 
office,  if  one  of  their  number  could 
be  appointed  Giovernor,  if  another  could  be 
appointed  to  a  confidential  position  in  the 
Treasury  Department,  then  there  was  nobody 
on  the  long  list  of  blood  who  might  not  look 
for  preferment.  And  thus  all  offices,  from 
Governor  to  constable,  were  handed  over  to  a 
disloyal  scramble.  Kebels  crawled  forth  from 
their  retreats.  Men  who  had  hardly  ventured 
to  expect  their  lives  were  now  candidates  for 
office,  and  the  Rebellion  became  strong  again. 
The  change  was  felt  in  all  the  gradations  of 
government,  whether  in  States,  counties,  towns, 
or  villages.  Rebels  found  themselves  in  places 
of  trust,  while  the  true-hearted  Unionists,  who 
had  watched  for  the  coming  of  our  flag  and 
ought  to  have  enjoyed  its  protecting  power, 
were  driven  into  hiding-places.  All  this  was 
under  the  auspices  of  Andrew  Johnson.  Itwaa 
he  who  animated  the  wicked  crew.  He  was  at 
the  head  of  the  work.  Loyalty  everywhere  was 
persecuted.  Whiteandblack,whose  only  offense 
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intfy, 

no  safety  for  the  lojal  man  except  within  the 
flash  of  our  bayonets.  The  story  is  as  authentic 
aa  hideous.  More  than  two  thousand  murders 
have  been  reported  in  Texas  alone  since  the 
surrender  of  Kirby  Smith.  In  other  States 
there  was  a  ^milar  carnivat .  Property,  peraou, 
life,  were  all  In  jeopardy.  Acts  were  done  "to 
make  a  holiday  in  Hell."  At  New  Orleans 
there  was  a  fearful  massacre,  which,  consider' 
ing  the  age  and  the  place,  was  worse  than  that 
DtSt.  Bartholomew,  which  darkens  a  century 
ofFrance,  or  that  of  Glencoe,  which  has  printed 
an  ineffaceable  stain  upon  one  of  the  greatest 
reigns  of  English  history.  All  this  is  directly 
traced  to  Andrew  Johnson.  The  woi'ds  of 
bitterness  uttered  at  another  time  are  justified, 
whi]eFire,Faraine,and81aughterahriekfo  rth — 
-'He  let  me  loose,  and  uried  Hattoot 


This  is  nothing  but  the  outline,  derived  from 
historic  sources  which  the  Senate  07i  this  occa- 
sion is  bound  to  recognize.  Other  acts  fall 
within  the  picture.     The  officers  he  had  ap- 

Sointed  in  defiance  of  law  were  paid  also  in 
le  same  defiance.  Millions  of  property  were 
turned  over  without  consideration  to  railroad 
companies,  whose  special  recommendation  was 
their  participation  in  the  rebellion.  The 
Freed  man's  Bureau,  that  sacred  charity  of  the 
Repnhlic,  was  despoiled  of  its  possessions  for 
the  sake  of  rebels,  to  whom  their  forteited 
estates  were  given  back  after  they  had  been 
vested  by  law  in  the  United  States.  The  pro- 
ceeds of  captured  and  abandoned  property, 
lodged  under  the  law  in  the  national  Treasury, 
were  ravished  from  their  place  of  deposit  and 
Sacrificed.  Rebels  were  allowed  to  fill  the  ante- 
oharabera  of  the  Executive  Maneion  and  to 
enter  into  his  counsels.  The  pardoning  power 
was  prostituted,  and  pardons  were  issued  in  lots 
to  suit  rebels,  thus  grossly  abusing  that  trust 
whose  discreet  exercise  is  so  essential  to  the. 
administration  of  justice.  The  powers  of  the 
Senate  over  appointments  were  trifled  with  and 
disregarded,  by  reappointing  persons  who  had 
been  already  rejected,  and  by  refusing  to  com- 
^  ihunicate  the  names  of  others  appointed  by 
him  during  the  recess.  The  veto  power,  con- 
ferred by  the  Constitution  as  a  remedy  for  ill- 
considered  legislation,  was  turned  by  him  into 
a  weapon  of  offense  against  Congress  and  into 
'  in  instrument  to  beat  down  the  jast  opposition 
Which  his  usurpation  had  aroused.  The  power 
of  removal,  which  patriot  Presidents  had  ex- 
ercised so  sparingly,  was  seized  as  an  engine 
of  tyranny  and  openly  employed  to  maintain 
his  wicked  purposes  by  the  sacrifice  of  good 
citizens,  who  would  not  consent  to  be  bis  tools. 
Incompetent  and  dishonest  creatures,  whose 
only  recommendation  was  that  they  echoed  his 
voice,  were  appointed  to  office,  especially  in 
the  collection  of  the  Internal  Be  venue,  through  , 


whom  a  new  oi^niiation,  known  as.  the 
"Whisky  King,"  has  been  able  to  prevail  over 
the  Government,  and  to  rob  the  Treasury  of 
millions,  at  the  cost  of  tax-paying  citizens, 
whose  burdens  are  thus" increased.  Laws  en- 
acted by  Congress  for  the  benefit  of  the  colored 
race,  including  that  great  statute  for  the  estab- 
lishment of  lie  Freedman's  Bureau,  and  that 
other  great  statute  for  the  establishment  of 
civil  rights,  were  first  attacked  by  his  veto, 
and  when  finally  passed  by  the  requisite  ma- 
jority over  his  veto  were  treated  by  him  as 
little  better  than  dead  letters,  while  W  boldlji 
attempted  to  prevent  the  adoption  of  a  consti- 
tutional amendment  by  which  the  right  of  citi- 
zens and  the  national  debt  were  placed  under 
the  guarantee  of  irrepealable  law.  Dnrina 
these  successive"  assumptions,  usurpations,  mi 
tfrajinies.  utterly  without  precedent  in  our  his- 
tory, this  deeply  guilty  man  ventured  upon 
public  speeches,  each  an  offense  to  good  mor- 
als, where,  lost  to  all  shame,  he  appealed  ia 
coarse  words  to  the  coarse  passions  of  the 
coarsest  people — scattering  firebrands  of  sedi- 
tion— inflaming  anew  the  rebel  spirit— insulting 
good  citizens,  and,  with  regard  to  offioe-holif 
ers,  announcingin  his  own  cliaraoteristic  phrase 
that  he  would  "kick  them  out"— the  whole 
succession  of  speeches  being  Irom  their  brutal- 
ities and  indecencies  in  the  nature  of  a  "crim- 
inal exposure  of  his  person,"  indictable  at 
common  law,  for  which  no  judgment  can  be  too 
severe ;  but  even  this  revolting  transgression  is 
aggravated  wheU  it  is  considered  that  through 
these  utterances  the  cause  of  justice  was  im- 
periled and  the  accursed  demon  of  civil  feud 
was  lashed  again  into  vengeful  fury.  Ali  these 
things  from  beginning  to  end  are  plain  facts, 
already  recorded  in  history  and  known  to  all. 
And  it  ia  further  recorded  in  history,  and 
known  to  all,  that,  through  these  enormities, 
anyone  of  which  is  enou^  for  condemnation, 
while  all  together  present  an  aggregation  of 
crime,  untold  c^amities  have  been  brought  upon 
our  country  ;  disturbing  business  and  finance  ; 
diminishing  .the  national  revenues ;  postponing 
specie  paymettts;  dishonoring  the  Declaration 
of  Independence  in  its  grandest  truths ;  arrest- 
ing the  restoration  of  the  rebel  States;  reviving 
the  dying  rebellion ;  and  instead  of  that  peace 
and  reconciliation  so  much  longed  for,  sowing 
strife  and  wrong,  whose  natural  fruit  is  vio- 
lence and  blood. 


For  all  of  these 
Johnson  should  hi 
polled  from  office, 
mentonly;  notanaigui 


The 


me  of  them  Andrew 
1  impeached  and  ex- 
•equired  a  ' 


_  t.     Unhappily  this 

done.  Asapettysubstitutefortaejudg- 
ment  which  should  have  been  pronounced  and 
ae  a  bridle  on  presidential  tyranny  in  "  kicking 
out  of  office,"  Congress  enacted  a  law  known 
as  the  Tenure- of- Office  Act,  passed  March  2, 
1867,  over  hia  veto  by  the  vote  of  two  thirds  of 
both  Souses.    Aad,  in  order  to  prepara  the 


>y  Google 


967 


way  for  impeachment,  bj  removingcertain  scru- 

Sles  of  technicality,  its  violation  was  expressly 
eclared  to  be  a  high  misdemeajior.  The 
President  began   at  once  to  chafe  nnder  its 


EecogDiKing  the  act  and  following  its  terms 
be  iirst  suspended  Mc.  Sbtnton  from  ofBce, 
and  then,  on  his  restoration  by  the  Senate, 
made  an  attempt  to  win  General  Grant  into  a 
autrender  of  the  Department,  so  as  to  oust  Mr. 
Stanton  and  to  render  the  restoration  by  the 
Senate  ineffectual.  Meanwhile  Sheridan  in 
Louisiana,  Pope  in  Alabama,  and  Siciilea  in 
South  Carolina,  who,  as  military  commanders, 
were  carrying  into  the  paci&caljon  of  these 
States  all  the  energies  which  had  been  so  bril- 
liantly displayed  in  the  war,  were  pursued  by 
the  same  vindictive  spirit.  They  were  removed 
by  the  President,  and  rebellion  lirolighout  tliat 
wholeregion  clapped  its  hands.  This  was  done 
in  the  exercise  of  his  powers  as  Comraander- 
in-Cbief.  At  last,  in  his  unappeased  t^e,  he 
openly  violated  the  Civil- Tenure  Aet,  so  as  to 
bringhimaelf  under  its  ju<^ment,  by  the  defiant 
attempt  to  remove  Mr.  Stanton  from  the  War 
Department  withont  the  consent  of  the  Senate 
and  tbe  appointment  of  Lorenao  Thomas,  Ad- 
jutant General  of  tbe  Uniled  States,  as  Secre- 
tary of  War  ad  inUrim. 


The  Grand  Inquest  of  the  nation,  which 
had  slcpton  so  many  enormities,  wasawaicened 
by  this  open  defiance.  The  gauntlet  was  flung 
into  its  very  Chamber,  and  there  it  lay  on  the 
,  floor.  ThePresident,  who hadalready  claimed 
everything  for  the  Ijsecutive  with  impunity, 
now  rushed  into  conflict  with  Congress  on  the 
Tery  ground  selected  in  advance  by  the  latter. 
The  held  was  narrow,  but  sufficient.  There 
was  but  one  thing  for  the  House  of  Kepre: 
atives  to  do.  Andrew  Johnson  must  be 
peached,  or  the  Tenure- of- Office  Act  would 
become  a  dead  letter,  while  his  tyrenny  w 
receive  a  letter  of  license,  and  impeachi 
as  a  remedy  for  wrong-doing  wouid  be  blotted 
from  the  Constitution. 

Accordingly  it  was  resolved  that  the  offender, 
whose  crimes  had  so  long  escaped  judgment, 
should  be  impeached.  Once  entered  upoi  "  ' 
work,  the  House  of  Representatives, 
setting  forth  the  removal  of  Mr.  Stanton  and 
the  appointment  of  General  Thomas  in  viola- 
tion of  the  law  and  Constitution,  proceeded 
further  to  charge  him  in  different  forms  with 
conspiracy  wrongfully  to  get  possession  of  the 
War  Department;  also  with  an  attempt tocor- 
rnpt  General  Emory  and  indnee  him  to  violate 
an  act  of  Congress:  also  with  scandalous 
speeches,  such  as  no  President  could  be  justi- 
fied in  making;  concluding  with  a  general 
article  setting  forth  attempts  on  his  part  to  pre- 
vent the  execution  of  certain  aets  of  Congress. 
Such  is  a  simple  narrative,  which  brings  ua 
to  the  Articles  of  Impeachment.  Nothing  that 
I  have  said  thus  fer  is  superfluous ;  for  it  aaows 
the  oii^  of  tbie  proceeding,  and  iUuatrates 


i  movmg  < 


e.  The  articles  themselves 
technical.  Bat  thej  are  filled 
and  broadened  by  the  transgressions  of  the 
past,  all  of  which  enter  into  the  present 
offenses.  The  whole  is  an  unbroken  series 
with  a  common  life.  As  well  separate  the 
Siamese  twins  as  separate  the  ofienses  now 
charged  from  that  succession  of  antecedent 
crimes  with  which  they  are  linked,  any  one  of 
which  is  enough  for  judgment.  The  present 
springs  from  the  past  and  can  be  truly  seen 
only  m  its  light,  which  in  this  case  is  nothing 
less  than  "  darkness  visible." 


In  entering  upon  the  discussion  of  the  arti- 
cles of  impeachment,  I  confess  my  regret  that 
so  great  a  cause,  on  which  so  much  depends, 
sbonld  be  presented  on  such  narrow  ground, 
although  I  cannot  doubt  that  the  whole  past 
must  be  taken  into  consideration  in  determin- 
ing the  character  of  the  acts  alleged.  If  there 
has  been  a  violation  of  the  Constitution  and 
laws,  the  apologists  of  the  President  then  in- 
aial  that  all  was  done  with  good  intentions.  lu 
reply  to  this  it  is  enough  if  we  point  to  the 

gist,  which  thus  becomes  a  part  of  the  case, 
ut  of  this  hereafter.  Itisunnecessary  for  me 
to  take  tinje  in  setting  forth  the  articles.  The 
abstract  already  presented  is  enough.  Thejr 
will  naturally  come  nnder  review  before  the 
close  of  the  inquiry. 

Of  the  transactions  embraced  by  the  articles, 
the  removal  of  Mr.  Stanton  has  unquestionably 
attracted  the  most  attention,  although  I  cannot 
doubt  that  the  scandalous  harangues  are  as 
justly  worthy  of  condemnation.  But  the  former 
has  been  made  the  pivot  of  this  impeachment. 
So  iliuch  so  that  the  whole  case  seems  to  re- 
volve on  this  transaction.  Therefore,  I  shall 
not  err,  if,  following  the  articles,  I  put  this 
foremost  in  the  present  inquiry. 

This  transaction  maybe  brought  to  theloueh- 
stono  of  the  Constitution,  and  also  of  the  ten' 
ure-of-olfice  act.  But  since  the  allegation  of 
a  violation  of  this  act  has  been  so  conspicuous, 
and  this  actmayberegardedasa  congressional 
interpretation  of  the  power  of  removals  under 
the  Constitution,  I  begin  with  the  considera- 
tion of  the  questions  arising  under  it. 

The  general  object  of  the  tenure- of- office  act 
was  to  protect  civil  officers  from  removal  with- 
out the  advice  and  consent  of  the  Senate;  and 
it  was  made  in  express  terms  applicable  to 
"  every  person  holding  any  civil  office  to  whicti 
he  has  been  appointed  hj  and  with  the  advice 
and  consent  of  the  Senate."  To  this  provision, 
BO  broad  in  its  character,  was  appended  a  pro- 
viso as  follows : 

••Ptovided,  That  the  Seotetaries  of  State,  of  the 
TrBMOiy,  of  War.  of  tha  Nnvy.  and  of  tho  Interior, 
the  Postmaster  Gsneral,  aaH  the  Attorney  General 
shall  hold  thoirofficeaTcapeativelyforaxiddarin;  the 

appointed  and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advioo  and  conaeut  of  the 
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As  this  general  protection  from  removal  with- 
out the  advice  and  consent  of  the  Senate  might 
be  productive  of  erabacrassment  during  the  re- 
cees  of  the  Senate  it  was  further  provided,  in  a 
second  section,  that  durins  such  recess  any 

girson  may  be  suspended  Trom  office  bj  the 
resident  on  reasons  assigned,  which  it  is  made 
his  duty  to  report  to  the  Senate  within  twentv 
days  atler  the  next  meeting  of  the  Senate,  and 
if  the  Senate  concurs,  then  the  President  may 
remove  the  officer  and     pp  ssor; 

but  if  the  Senate  doe  h  n  the 

suspended  officer  sha        rthw   h  me  bis 

functions. 

On  this  statute  two  q  Jirsl'&a 

to  its  constitutionality,      d  ^   as  o  its 

application  to  Mr,  St  p  otect 

him  from  removal  with        h      d  d  eon- 

sent  of  the  Senate.  It  is  impossible  not  to 
confess  in  advance  that  both  have  been  alreadj 
practically  settled.  The  statute  was  passed 
over  the  veto  of  the  President  by  a  vote  of  two 
thirds,  who  thns  solemnly  united  in  declaring 
its  constitutionality.  Then  came  the  suspen- 
sion of  Mr.  Stanton,  and  his  restoration  to  office 
by  a  triumphant  vote  of  the  Senate,  being  no 
less  than  thirty  five  to  six,  thus  establishing 
not  only  the  constitutionality  of  the  statute,  but 
also  its  protecting  application  to  Mr.  Stanton. 
And  then  came  the  resolution  of  the  Senate, 
adopted  after  protracted  debate  on  the  21at 
February,  by  a  vote  of  twenty-seven  to  six,  de- 
claring, that  under  the  Constitution  and  laws 
of  tbelJnited  States  the  President  has  no  power 
to  remove  the  Secretary  of  War  and  to  desig- 
nate any  other  officer  to  perform  the  duties  of 
that  office  ad  interim;  thus,  for  the  third  time 
affirming  the  coustJtutionaiity  of  the  statute, 
and'forthe  second  time,  its  protecting  appli- 
cation to  Mr.  Stanton.  There  is  no  instance 
in  our  history  where  there  has  been  such  a 
succession  of  votes,  with  such  largo  majorities, 
declaring  the  conclusions  of  the  Senate  and 
fixing  them  beyond  recall.  "Thrice  is  he 
armed  who  baUi  his  quarrel  just;"  but  the 
tenure- of- office  act  is  armed  thrice  oy  tlie  votes 
of  the  Senate.  The  apologists  of  the  President 
seem  to  say  of  these  solemn  votes,  "Thrice 
the  brinded  cat  hath  mewed;"  but  such  a  three- 
fold record  of  the  Senate  cannot  be  treated 
with  levity. 

•  The  question  of  the  constitutionality  of  this 
statute  complicates  itself  with  the  power  of 
removal  under  the  Constitution;  but  I  shall 
not  consider  the  latter  question  at  this  stage. 
It  will  naturally  present  itself  wh^n  we  con- 
sidef  the  power  of  removal  under  the  Consti- 
tution which  has  been  claimed  by  the  Presi- 
dent. For  the  present  I  assume  the  constitu- 
tionality of  the  statute. 

I  come  at  once  to  the  question  of  the  appli- 
cation of  the  statute  Ui  Mr.  Stanton,  so  as  to 
protect  him  against  removal  without  the  con- 
sent of  the  Senate.    And  here  I  doubt  if  any 


question  would  have  arisen  but  for  the  hasty 
words  of  the  Senator  from  Ohio,  [Mr.  Shes- 
MAN,]  so  often  quoted  in  this  proceeding. 

Unquestionably  the  Senator  from  Ohio,  when 
the  report  of  the  conference  committee  of  the 
two  Houses  was  under  discussion,  stated  that 
the  statute  did  not  protect  Mr.  Stanton  in  his 
office ;  but  this  was  the  individual  opinion  of 
this  Senator,  and  nothing  more;  On  hearing  it 
I  cried  from  my  seat,  "The  Senator  must  speak 
for  himself;  "  for  I  held  the  opposite  opinion. 
It  was  clear  to  my  mind  that  the  statute  was 
intended  to  protect  Mr.  Stanton,  and  that  it 
did  protect  him.  The  Senator  from  Oregon, 
[Mr.  WiLLiiMS,]  who  was  the  chairman  of  the 
conference  committee  and  conducted  its  delib- 
erations, informs  us  that  there  was  no  sugges- 
tion in  the  committee  that  the  statute  did  not 
protect  all  of  the  President's  Cabinet,  includ- 
ing, of  course,  Mr.  Stanton.  The  debates  in  the 
House  of  Representatives  are  the  same  way. 
Without  undertaking  to  hold  the  scales  in  which 
to  weigh  any  such  conflicting  opinions,  I  rest 
on  the  received  rule  of  law  that  tney  cannot  be 
taken  into  account  in  determining  the  meaning 
of  the  statute.  And  here  I  quote  the  judgment 
of  the  Supreme  Court  of  the  United  States, 
pronounced  by  Chief  Justice  Taney : 

"InexpoandiDEthi^w.thejadtmentoftisooiHt 
cnnvGt  in  an^  deffree  be  infiaeneed  by  the  coiutritction 
placed  imon  U  bji  individual  memberaof  Congress  in  the 

__.  "The^law 
[both  Houses 

from  the  language  there  used,  comparing  it.  when 

subieol,  and  laohing,  ifneeesaarp.to  Ikevublie  hisrarn 
of  the  times  in  whichit  was  vaseed.—AlSidet  vs.  Wil- 
liami.  3  Howard'a  Raps.,  21. 

It  is  obvious  to  all  acquainted  with  a  legis- 
lative body  that  the  rule  thus  authoritatively 
declared  is  the  only  one  that  could  be  safely 
applied.  The  Senate  in  construing  the  present 
statute  must  follow  this  rule.  Therefore,  I 
repair  to  the  statute,  stopping  for  a  moment 
.to  glance  at  the  public  history  of  the  times,  ia 
order  to  understand  its  object. 

Already  we  have  seen  how  the  President,  in 
carrying  forward  his  usurpation  in  the  interest 
of  the  Kebellion,  had  trifled  with  the  Senate  in 
regard  to  appointments,  and  abused  the  tra- 
ditional power  of  removal,  openly  threatening 
good  citizens  in  office  that  he  would  "kick 
them  out,"  and  filling  all  vacancies,  from  high 
to  low,  with  creatures  whose  first  promise  was 
to  sustain  his  barbarous  policy.  Ido 
to  portray  the  extent  of  this  outrage, 
tuting  an  impeachable  offense  according  to  the 
declared  opinion  of  Mr.  Madison,  one  of  the 
strongest  advocates  of  the  presidential  power 
of  removal.  Congress,  instead  of  adopting  the 
remedy  suggested  by  thisfiitherof  the  Constitu- 
tion and  expelling  the  President  bjr  process  of 
impeachment,  attempted  to  wrest  trom  him  the 
power  he  was  abusing.  For  this  purpose  the 
Tenure-of-Office  Act  was  passed.  Itwasdeemed 
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advisable  to  include  the  Cabinetofficers  within 
its  protection ;  but,  considering  the  intimate 
relations  Ijetween  them  and  the  President,  a. 
proviso  was  appended  secnring  to  the  latter 
the  right  of  choosing  them  in  the  firat  instance. 
Its  object  was,  where  the  President  finds  him- 
self, on  accession  to  office,  confronted  bj  a 
hostile  Senate  to  secure  to  him  this  right  of 
choice,  without  obliging  him  to  keep  the  Cabi- 
net of  hia  -Hredecessor ;  and  accordingly  it  says 
to  him,  "Choose  your  own  Cabinet,  but  expect 
to  abide  by  your  choice,  unless  you  can  obtain 
the  consent  of  the  Senate  to  a  change." 

Any  other  conclusion  is  flat  absurdity.  It 
begins  by  misconatrning  the  operative  words 
of  the  proviso,  that  the  Cabinet  officers  "  shall 
hold  their  oEBces  respectively  for  and  during 
the  term  of  the  President  by  whom  they  are 
appointed."  On  its  face  there  ib  no  ambiguity 
here.  It  is  only  by  going  outside  that  any  can 
be  found,  and  this  disappears  on  a  brief  in- 

Juiry.  At  the  date  of  the  statute  Andrew 
ohiison  had  been  in  office  two  years.  Some  ; 
of  bis  Cabinet  were  originally  appointed  by 
President  Lincoln ;  others  had  been  formally 
appointed  by  himself.  Bui  alt  were  there  eqaally 
hy  his  approval  and  consent  One  may  do  an 
act  himself,  or  make  it  his  owa  by  ratifying  it 
when  done  by  another.  In  law  it  is  equally  his 
act.     Andrew  Johnson  did  not  originally  ap- 

EointMr.  Stanton,  Mr.  Seward,  or  Mr.  Welles, 
ut  be  adopted  their  appointments,  so  that  at 
the  passage  of  the  statute  they  stood  on  the 
same  footingas  If  originally  appointed  by  him. 
Praotically  and  in  fke  sense  of  the  statute,  fhey 
leere  appointed  by  him.  They  were  a  Cabinet 
of  his  own  choice,  just  as  much  as  the  Cabinet 
of  his  successor,  duly  appointed,  will  be  of 
bis  own  choice.  If  the  statute  compels  the  lat- 
ter, as  it  clearly  does,  to  abide  by  his  choice,  it 
is  unreasonable  to  suppose  that  it  is  not  e[)ually 
obligatoryon  Andrew  Johnson.  Otherwise  we 
find  a  special  immunity  for  that  President  whose 
misconduct  rendered  it  necessary,  and  Con- 
gress is  exhibited  as  legislating  for  some  future 
jinknown  President,  and  not  for  Andrew  John- 
son, already  too  well  known. 

Even  the  presidential  apologists  do  not  ques- 
tion that  the  members  of  the  Cabinet  commis- 
sioned by  Andrew  Johnson  are  protected  by 
the  statute.  How  grossly  unreasonable  to  sup' 
■   !  that  Congress  -^"'-'  --  — -'—   ---'-  - 
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distinction  among  his  Cabinet  as  to  protect 
those  whose  support  of  his  usurpation  had 
gained  them  seats  which  they  enjoyed,  while 
It  exposed  to  his  capcicea  great  citizen,  whose 
faithful  services  during  the  war  had  won  the 
gratitude  of  hia  country,  whose  continuance  in 
office  was  regarded  as  an  assurance  of  Public 
Safety,  and  whose  attempted  removal  has  been 
felt  as  a  national  calamity.  Clearly,  then,  it 
was  the  intention  of  the  statute  to  protect  the 
whole  Cabinet,  whether  oririnalij  appointed  by 
Andrew  Johnson  or  originally  appointed  by  hia 
predecessor  and  continued  by  him. 


I  have  no  hesitation  in  saying  that  no  other 
conclusion  is  possible  without  doing  violence 
to  the  statute.  I  cannot  foi^et  that,  while  we 
are  permitted  "to  open  the  law  on  doubts," 
we  ace  solemnly  warned  "  not  to  open  doubts 
on  the  law."  It  is  Lord  Bacon  who  gives  ua 
this  rule,  whose  obvious  meaning  is,  that  where 
doubts  do  not  exist  they  should  not  be  invented. 
It  is  only  by  this  forbidden  course  that  any 
question  can  be  raised.  If  we  look  at  the  stat- 
ute in  its  simplicity,  its  twofold  object  is  appar- 
ent I  first,  to  prohibit  removals ;  and,  secondly, 
to  limit  certain  terras  of  service.  The  pro- 
hibition to  remove  plainl)/  applies  io  all.  The 
limitation  of  service  applies  only  to  members 
of  the  Cabinet.  I  agree  with  the  excellent  Sen- 
ator &om  Iowa  [Mr.  Harlan]  that  this  analysis 
removes  all  ambiguity.  The  pretension  that 
anyone  of  the  Cabinet  was  leil  to  the  unchecked 
power  of  the  President  is  irreconcilable  with 
the  concluding  words  of  the  proviso,  which 
declares  that  they  shall "  be  subject  to  removal 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate;" thus  expressly  excluding  the  prerogaUve 
of  the  President, 

Let  ns  push  this  inquiry  still  further  by  look- 
ing more  particularly  at  thestatute,  reduced  to 
a  skeleton,  so  that  we  may  see  ita  bones.  It  ia 
as  follows ; 

(1.)  Every  person  holding  any  civil  office,  by 
and  with  the  advice  and  consent  of  the  Senate, 
shall  be  entitled  to  hold  such  office  until  a  suc- 
cessor is  appointed. 

(2.)  If  members  of  the  Cabinet,  then  during 
the  term  of  the  President  by  whom  they  may 
have  been  appointed  and  one  month  thereafter, 
unless  soouerremovedbyconsentof  the  Senate. 

Mr.  Stanton  obviously  falls  within  the  gen- 
eral class,  "  every  person  holding  any  civil 
office;"  and  he  is  entitled  to  the  full  benefit 
of  the  provision  for  their  benefit. 

As  ooviously  he  falls  within  the  sub-class, 
"  members  of  the  Cabinet." 

In  this  latter  class  his  rights  are  equally  clear. 
It  is  in  the  discussions  under  this  head  that  the 
ingenuity  of  lawyers  has  found  the  amplest 
play,  mainly  turning  upon  what  is  meant  by 
''term"  in  the  statute.  I  glance  for  a  moment 
at  some  of  these  theories. 

(1.)  One  pretension  is  that  the  "term"  ex- 
pired with  the  life  of  President  Lincoln,  so  that 
Mr.  Stanton  is  retroactively  legislated  out  of 
ofBce  on  the  l-5th  Ma^,  1865.  As  this  is  a  penal 
statute  this  construction  makes  it  ex  post  facto, 
and  therefore  unconstitutional.  It  also  makes 
Congress  enact  this  absurdity  that  Mr.  Stanton 
had  for  two  years  been  holding  office  illegally, 
whereas  he  had  been  holding  under  the  clearest 
legal  title,  which  could  no  more  be  altered  by 
legisladon  than  black  could  be  made  white.  A 
construction  which  makes  the  statute  at  once 

iconstitutional  and  absurd  must  be  rejected, 

(2.)    The  quibble  that  would  exclude  Mr. 
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"term"  of  Preaident  Lincola,  and  the  statute 
doea  not  speak  of  "terma,"  is  hardly  worthy 
of  notice.  It  leada  to  the  same  absurd  results 
as  follow  from  the  first  BuppositioD,  enhanced 
bj  increasing  the  retroactive  effect. 

(3.)  Assumingthatthestatute  does  not  term- 
inate Mr.  Stanton's  right  a  month  after  Presi- 
dent Lincoln's  death,  it  is  insisted  that  itmust 
Coke  effect  at  the  earliest  possible  moment,  and 
therefore  on  its  passage.  From  this  it  follows 
tbat  Mr.  Stanton  haa  been  illegally  in  office 
Bmce  the  2d  March,  1867,  and  that  both  he  and 
the  President  have  been  guilt;  of  a  violation 
of  law,  the  forrnet  in  eiercising  the  duties  of 
Kn  office  to  which  he  had  no  right,  and  the 
latter  for  appointing  him,  or  continuing  him,  in 
office,  withouttheconsentof  the  Senate,  in  vio- 
IfttioQ  of  the  Constitution  and  the  statute  in 
question.  Here  is  another  absurdity  to  be 
rejected. 

(4.)  Assuming,  as  it  is  easy  to  do,  that  it  is 
President  Lincoln's  "  term"  we  have  the  better 
theory,  that  it  did  not  expire  with  his  life,  but 
continues  until  the  4th  Match,  1869,  in  which 
event  Mr.  Stanton  is  clearly  entitled  to  hold 
nntil  a  month  thereafter.  This  construction  is 
entirely  reasonable  and  in  harmony  with  the 
Constitution  aod  legislation  nniier  it.  I  con- 
fess that  it  is  one  to  which  I  have  olten  inclined. 

This  brings  me  back  to  the  construction  with 
which  I  began,  and  I  find  Andrew  Johnson  is 
the  President  who  appointed  Mr.  Stanton.  To 
make  this  simple,  it  is  only  necessary  to  read 
"chosen"  for  "appointed"  in  the  statute,  or, 
tf  you'  please,  eonsidet  the  continuance  of  Mr. 
Sbuiton  in  office,  with  the  concurrence  of  the 
President,  aa  a  practical  appointment  equiva- 
lent thereto.  ClearJjMr,  Stanton  was  in  office 
■when  the  statute  passed  from  the  "choice''  of 
the  President.  Otherwise  he  would  have  been 
removed.  His  continuance  was  like  another 
commission.  This  CKrfies  out  the  intenticm  qf 
the  framers  of  the  statute,  violates  no  sound 
canon  of  construction,  and  is  entirely  reason- 
able in  every  respect.  Or,  if  preferred,  we 
may  consider  the  "term"  to  be  that  of  Presi- 
dent Lincoln,  and  then  Mr.  Stanton  would  be 
JiTotected  in  office  until  one  month  after  the 
4th  March  next.  But  whether  the  "terra"  be 
of  Andrew  Johnson  or  of  President  Lincoln, 
je  is  equally  protected. 

Great  effiDrts  hate  been  made  to  show,  that 
Mr.  Stanton  does  not  come  within  the  special 
jffotection  of  the  proviso,  without  considering 
the  irresigtiWe  consequence  that  he  is  then 
within  the  general  protection  of  the  statute, 
being  "a  person  holding  a  civil  office."  Turn 
him  out  ol  the  proviso  and  he  fells  int«  the 
Statute,  unless  you  are  as  imaginative  aa  one 
of  the  apologists,  who  placed  him  in  a  sort  of 
intermediate  timbo.  Bnt  the  im^ination  of 
this  conception  cannot  make  us  insensible  toita 
ineffable  absurdity.  It  is  utterly  unreasonable, 
and  every  constrnction  must  be  rejected  which 
Cannot  stand  the  tonch-stone  of  < 


Here  I  might  close  this  part  of  the  case ;  but 
there  is  still  another  illustration.  In  suspend- 
ing Mr.  Stanton  from  office  as  long  ago  as 
August  the  President  himself  recognized  that 
he  was  protected  by  the  statute.  The  facts  are 
familiar.  The  President,  in  formal  words,  un- 
dertook to  say  that  the  suspension  was  by  virtue 
of  the  Constitution  ;  but  this  was  a  dishonest 
pretext  in  harmony  with  so  much  in  his  career, 
whatever  he  may  say,  his  acts  speak  louder 
than  his  words.  In  sending  notice  of  the  sus- 
pension to  the  Secretary  of  the  Treasury,  and 
then  again  in  sending  a  message  to  the  Senate 
assigning  his  reasons  for  the  suspension,  both 
being  according  to  the  requirements  of  the 
statute,  he  testified  that,  in  his  judgment  at  that 
time,  Mr.  Stanton  came  within  its  protection. 
i  If  not]  why  thus  elaborately  comply  with  ita 
requirements?  Why  the  notice  to  the  Secre- 
tary of  the  Treasury  7  Why  the  reasons  to  the 
Senate  7  Alt  this  waa  novel  and  without  ex- 
ample. Why  write  to  General  Grant  of  "being 
sustained"  by  the  Senate?  The  approval  or, 
disapproval  of  the  Senate  could  make  no  dif- 
ference in  the  exercise  of  the  power  which  he 
now  sets  up.  The  approval  could  not  confirm 
the  suspension  ;  the  disapproval  could  not  re- 
store the  suspended  Secretary  of  War.  In  fine, 
why  suspend  at  all  ?  Why  exercise  the  power 
of  suspension  when  the  President  sets  up  the 
power  of  removal  ?  If  Mr.  Stanton  was  unfit 
for  office  and  a  thorn  in  his  side,  why  not  re- 
move him  at  once?  Why  resort  to  this  long 
and  untried  experiment  merely  to  remove  at 
la8t?_  Thereisbut  one  answer.  Beyond  alt 
question  Ihe  President  thought  Mr.  Stanton  pro- 
tected by  the  statute,  and  sought  to  remove  him 
according  to  its  provisions,  beginning,  there- 
fore, with  his  suspension.  Failing  in  this,  he 
undertook  to  remove  him  in  contravention  of 
the  statute,  relying  in  justification  on  his  pre- 
tension to  judge  of  its  constitationality  or  the 
pusillanimity  of  Congress  or  something  else 
"to  turn  up"  which  should  render  justification 
unnecessary. 

Clearly  the  suspension  was  made  under  the 
tentire- of- office  act  and  can  be  justified  in  no 
other  way.  From  this  conclusion  the  follow- 
ing dilemma  results:  If  Mr.  Stanton  was  within 
the  statute,  by  what  right  was  he  removed  ?  If 
he  was  not,  by  what  right  waa  he  suspended? 
The  President  may  choose  1ms  horn.  Either 
will  be  sufficient  to  convict, 

I  should  not  proceed  further  under  this  head 
but  for  the  new  device,  which  makes  ita  ap- 

Searance  under  the  auspices  of  the  Senator 
romMwne,  [Mr.  PESSBjjn)BN,}who  tells  us  that 
"whether  Mr.  Stanton  came  under  the  first 
section  of  the  statute  or  not,  the  President  had 
a  dear  right  to  susjjend  him  under  the  second." 
Thus,  a  statute,  intended  as  a  bridle  on  the 
Preaident,  gives  to  the  President  the  power  to 
suspend  Mr.  Stanton,  but  fails  to  give  to  Mr. 
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Stanton  any  protection  agdnst  the  President. 
This  statement  would  seem  to  be  enough.  The 
irivEiitioii  of  the  Senator  is  not  less  fallacious 
than  the  pretext  of  the  President.  It  isa  device 
well  calculated  to  help  the  President  and  to 
hurt  Mr.  Stanton,  with  those  who  regard  devices 
more  than  the  reason  of  the  statut*  and  its 

Studj  the  statute  in  ita  reason  and  ita  spirit, 
and  jou  cannot  fell  to  see  that  the  second  sec- 
tion was  intended  merely  as  a  pendant  to  the 
fltst  and  was  meant  to  apply  to  the  oases  in- 
cluded in  the  first  and  none  other.  It  was  a 
BOtt  of  safety-valve,  or  contriyance  to  guard 
against  the  possible  evils  from  bad  men  who 
could  not  be  removed  during  the  recess  of  the 
Senate.  There  was  no  reason  to  suspend  a 
person  who  could  be  removed.  It  is  absurd  to 
suppose  that  a  President  would  resort  to  a 
dilatory  and  roundabout  suspension  when  the 
ahoH  cut  of  removal  was  open  to  him.  Con- 
struing the  statute  bj  this  plain  reason  its 
second  section  must  have  precisely  the  same 
sphere  of  operation  as  the  first.  By  the  letter 
Mr.  Sianton  falls  within  both  ;  by  the  intention 
it  is  the  same.  It  is  only  hy  applying  to  the 
first  section  his  own  idea  of  the  intention  and 
by  availing  himself  of  the  letter  of  the  second, 
that  the  Senator  is  able  to  limit  the  one  and  to 
enlai^e  the  other,  so  as  to  exclude  Mr.  Stan- 
ton from  the  protection  of  the  statute,  and  to 
iiiclude  him  in  the  part  allowing  suspensions. 
Applying  either  letter  or  spirit  consistently,  the 

I  turn  for  the  present  from  the  tenure-of- 
office  act,  insisting  that  Mr.  StantOB  ia  within 
its  protection,  ana  being  so,  that  his  removal 
was,  under  the  circumstances,  a  high  misde- 
meanor, aggravated  by  its  defiant  purpose  and 
the  long  series  of  transgressions  which  pre- 
ceded it,  all  showing  a  criminal  intent.  The 
fipologies  of  the  President  will  be  considered 
hereafter. 


*■  The  case  of  Mr.  Stanton  has  two  bra-nches ; 
first,  Ills  removal,  and,  secondly,  the  aabstitu- 
tion  of  General  Thomas  as  Secretary  of  War 
ad  interim.  As  the  first  was  contrary  to  pos- 
itive statute,  so  also  was  the  latter  without 
slipport  in  the  acts  of  Congress.  For  the  pres- 
ent I  content  myself  with  this  latter  proposi' 
(ion,  without  opening  the  question'  of  the  pow- 
ers of  the  President  under  the  Constitution, 

The  offender  rests  his  case  on  the  act  of 
Congress  of  FebiMiary  18,  1795,  (1  Slatutes-ai- 
Large,  415,)  which  anthorizes  the  President, 
"in  case  of  vacanq/  in  the  office  of  Secretary 
of  War,  whereby  be  cannot  pertbrm  the  duties 
of  said  office,"  to'  appoint  "any  person"  until 
-  r  be  appomted  or  such  vacancy  be 


filled;  and  tl  .    .   ,.,  .    _    .       . 

ited  to  six  months.  Under  this  early  statute 
(he  President  defends  himself  by  insisting  that 
(here  was  a  "vacancy,"  when,  in  fact,  there 
Was  none.    All  this  is  in  that  unfailing  spirit 


of  prerogative  which  is  his  gaide.  Here  is  an 
assumption  of  power.  In  point  of  fact,  Mr: 
Stanton  was  at  hie^  office  quietly  discharging 
its  duties,  when  the  President  assuroed  that 
there  was  a  "  vacancy"  and  forthwith  sent  the 
valiant  Adjutant  General  to  enter  upon  pos- 
session. The  assumption  and  the  commission 
were  on  a  par.  There  is  nothing  in  any  law 
of  the  land  to  sanction  either.  Each  testifies 
agninst  the  oS^nder. 

The  hardihood  of  this  proceeding  becomes 
more  apparent,  when  it  is  understood,  that  this 
very  statute  of  1795,  on  which  the  offender 
relies,  was  repealed  by  the  statute  of  February 
20,  1868,  passed  in  our  own  day  and  freshly 
remembered  by  many  of  us.  The  latter  stat- 
ute by  necessary  implication  obliterated  the 
former.  Such  ia  the  obvious  intention,  and  I 
do  not  hesitate  to  say,  that  any  other  construc- 
tion leads  into  those  absurdities  which  consti- 
tute the  staple  of  the  presidential  apologists. 
The  object  of  Congress  was  to  provide  a  substi- 
tute for  previous  statutes,  restricting  at  onca 
the  number  of  vacaniM.es  which  migbt  be  filled 
and  the  persons  who  might  fill  them.  And  thia 
was  done. 


any  legislation  in  derogation  thereof  raust  be 
construed  strictly;  but  the  President  insists 
that  it  shall  be  extended  even  in  face  of  the 
constitutional  requirement.  To  such  preten- 
sions is  he  driven.     The  exception  recognized 


the  President  is  authorized  to  appoint  antit  he 
can  obtain  the  consent  of  tbe  Senate  and  no 
longer.  It  isobvions,  however,  that  eases  may 
arise  where  a  sudden  accidentvacates  the  office 
or  where  the  incumbent  is  temporarily  disa- 
bled. Sere  was  the  occasion  foran  adiiiterim 
appointment,  and  the  repealing  statute  embody- 
ing the  whole  kw  of  the  subject,  was  intended 
to  provide  for  such  cases;  securing  to  the 
President  time  to  select  a  successor,  and  also 
power  to  provide  for  a  temporary  disability. 
Such  is  the  underlying  principle  of  this  statute^ 
which  it  is  for  us  to-  apply  on  the  j)resent  oc- 
casion. The  expiration  of  a  commission,  which 
ordinary  care  can  foresee,  is  not  one  of  these 
sudden  emergencies  for  which  provision  must 
be  made ;  and,  assuming  that  vacancies  by 
removal' wetecontenipkted,  which  must  be  de- 
nied, it  is  plain-  that  the  delay  reqnired  for  the 
examination  of  the  case  would  give  time  to 
select  a  Successor,  while  a  removal  without 
canse  would  never  be  made  until  a  successoi 
was  ready. 

Look  now  at  the  sctnal  facts  and  you  will 
see  how  littlethey  come  within  thereason  of  an 
ad  interim  appointment.  Evidently  the  Pres- 
ident had  resolved  to  remove  Mr.  Stanton  last 
Months  passed,  and,  he  did  notcon- 
his  purpose  till  February.  All  the 
intervening  time  was  his  to  select  a  successor, 
being  a  period  longer  than  the  longest  fixed  for 


c  by  Google 


972 


the  duration  of  eid  ad  inUrim  appointment 
by  the  very  statutes  under  which  he  professed 
to  act.  Ill  conversation  vith  General  Sher- 
man, a  month  before  the  removal,  he  showed 
that  lie  was  then  looking  for  a  successor 
ad  interim.  Why  not  a  permanent  successor  ? 
It  took  him  only  a  day  to  find  Mr.  Ewing. 
If,  aa  there  b  reason  to  suppose,  Mr.  Ewing 
was  already  selected,  when  General  Thomas 
was  pushed  forward,  jofty  appoint  General 
Thomas  at  altf  Why  not,  in  the  nsual  way, 
send  in  Mr.  Ewmg's  name  as  the  successor? 
For  the  excellent  reason,  that  the  offender 
knew  the  Senate  would  uot  coafirm  him,  and 
that,  therefore,  Mr.  Stanton  would  remain  in 
office;  whereas  through  an  oiijni^nm  appoint- 
ment he  might  obtain  possesaion  of  the  War 
Department,  which  was  his  end  and  aim.  The 
ad  interim  appointment  of  General  Thomas 
■was,  therefore,  an  attempt  to  obtain  posaes- 
sion  of  an  ofhce  without  the  consent  of  the 
Senate,  precisely  because  the  offender  knew 
that  he  covld  not  obtain  that  eonsent.  And  all 
this  was  under  the  pretext  of  an  act  of  Con- 
gress, which,  alike  in  letter  and  spirit,  was 
inapplicable  to  the  case. 

Thus  does  it  appear,  that,  while  Mr.  Stan- 
ton was  removed  in  violation  of  the  tenure-of- 
ofEce  act,  General  Thomas  was  appointed  Sec- 
retary of  War  ad  interim  in  equal  derogation 
of  the  acts  of  Congress  regulating  the  subject. 


It  remains  to  consider  if  the  removal  and 
substitution  were  not  each  in  violation  of  the 
Constitution.  The  case  ia  new,  for  never  until 
now  could  it  arise.  Assuming  that  the  tenure- 
of-office  act  does  not  protect  Mr.  Stanton,  who 
is  thus  left  hung  up  in  the  limbo  between  the 
body  of  the  act  and  the  proviso,  then  the  Pres- 
ident is  remitted  to  his  prerogative  under  the 
Constitution,  and  he  must  be  judged  aecord- 
ingly,  independent  of  statute.  Finding  the 
power  of  removal  there,  he  may  he  justified; 
but  not  finding  it  there,  he  must  bear  the  con- 
aeijoeoces.  And  here  the  teaure-of-o£ke  act 
fiaiiishesa  living  and  pTaclicalcoyikrtielion  of 
the  Constitution  jTom  inhieh  there  is  no  appeal. 

From  the  Constitution  it  appears  that  the 

Sower  of  appointment  is  vested  in  the  Pfesi- 
ent  and  Senate  conjointly,  and  that  nothing 
iasaid  of  the  power  of  removal,  except  in  case 
of  impeachment,  when  it  is  made  by  the  Senate. 
Therefore  the  power  of  removal  is  not  ei- 
press,  but  implied  only,  and  must  exist  if  at 
all,  as  a  necessary  consequence  of  the  power 
to  appoint  In  whom  must  it  exiat?  It  is  a 
famihar  rule,  thai  the  power  which  makes  can 
unmake.  Unlessthisruleber^ected,  the  power 
of  removal  must  exist  in  the  Preaident  and 
Senate  conjointly ;  nor  is  there  anything  un- 
reasonable in  tljis  conclusion.  E«niov^  can 
always  be  effected  during  the  aeasion  of  the 
Senatfi  by  the  nomination  and  confirmation  of 
or,  while  provision  can  be  made  for 


.uld  be 


irresiatible,  were  the  Senate 


I,  but  si 


cases  may  arise  during  the  receaa,  requiring 
the  immediate  exercise  of  this  power  of  re- 
moval, it  has  been  argued  that  at  least  dunng 
the  recesa  it  must  be  in  the  President  alone. 
From  this  position  there  has  been  a  jump  to 
the  next,  and  it  haa  been  insisted  that  since, 
for  the  sake  of  public  convenience,  the  power 
of  removal  exista  in  the  President,  he  is  at 
liberty  to  exercise  it,  either  during  the  recess 
or  the  session  itself.  Here  is  an  obvious  ex- 
tension of  the  conclusion  which  the  premises 
do  not  warrant.  The  reason  foiling,  the  con- 
clusion must  fml.  Cessaiite  ratione  cessat  etiam 
ipsa  kx.  Especially  must  this  be  the  case 
under  the  Constitution.  A  power  founded  on 
implied  necessity  must  fail  when  thatnecessity 
does  not  exist.  The  implication  cannot  be 
carried  beyond  the  reason.  Therefore,  the 
power  of  removal  during  the  recess,  doubtful 
at  best  unless  sanctioned  by  act  of  Congreaa, 
cannot  be  extended  to  justify  the  exercise  of 
that  power  while  the  Senate  is  in  session,  ready 
to  act  conjointly  with  the  President. 

Against  this  natural  conclusion  we  have  the 
assumption  that  a  contrary  construction  of  the 
Constitution  was  established  after  debate  in 
1789.  Without  considering  minutely  what  was 
really  determined  on  that  occasion,  I  content 
myself  by  asking,  if  at  beat  itwas  anything  but 
a  congressional  construction  of  the  Constitu- 
tion, and  as  such  subject  to  be  set  aside  by 
another  voice  from  the  same  quarter.  It  was, 
moreover,  a  congressional  construction  adopted 
during  the  administration  of  Washington,  whose 
personal  character  must  have  infiuenced  opin- 
ion largely;  and  it  prevailed  in  the  Honse  of 
Representatives  only  after  earnest  debate,  by  a 
bare  majority,  and  in  the  Senate  only  by  the 
castingvoteoftheVieePresident,  John  Adams, 
who  from  position,  as  well  as  principle,  was  not 
inclined  to  shear  the  President  of  any  prerog- 
ative. Once  adopted,  and  no  strong  necessity 
for  a  change  occurring,  it  was  allowed  to  go  un- 
altered, but  not  unquestioned.  Jurists  like  Kent 
and  Story,  statesmen  like  Webster,  Clay,  Cal- 
houn, and  Beaton,  recorded  themselves  ad- 
versely, and  it  was  once  reversed  by  the  vote  of 
the  Senate.  Finally,  this  congressional  con- 
struction, born  of  acastingvote,  and  questioned 
ever  since,  has  been  overruled  by  another  con- 
gressional construction,  which  has  been  twice 
adopted  in  both  Houses,  first  by  large  majori- 
ties on  the  original  passage  of  the  teuure-of- 
office  act,  and,  then,  by  a  vote  of  two  thirds  on 
the  final  passage  of  the  same  act  over  the  veto 
of  the  President:  and  then  again  adopted  by 
a  vole  of  more  than  two  tiirds  of  the  Senate, 
when  the  latter  condemned  the  removal  of  Mr. 
Stanton  ;  and  all  this  in  the  light  of  experi- 
ence, after  ample  debate  and  with  ail  the  con- 
sequences before  them.  Such  a  congressional 
construction  must  have  a  controlling  influence, 
and  the  fact  that  it  reversed  the  practice  of 
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the  disposition  t' 


eighty  years  and 

stand  on  the  ancienL  ways,  wouia  seem  to  in- 
crease rather  than  diminish  its  weight. 

Now,  mark  the  conseqnences.  Originally,  in 
1789,  there  was  a  Congresaional  conatruction, 
which,  in  effect,  made  the  Constitution  read; 

"The  President  jinii  ftonethe  power  of  romovid." 
For  the  next  eighty  years  all  removals  were 
made  under  this  construction.  The  Tenure- 
of-oEee  act  waa  a  new  Congressional  con- 
struction, overruling  the  first  and  entitled  to 
equal  if  not  superior  weight.  By  virtue  of  this 
Congressional  construction,  the  Constitution 

"The  President  ihaU  not  have  the  power  of  re- 
It  follows,  then,  that  in  removing  Mr,  Stanton 
the  President  violated  the  Constitution  as  now 
construed. 

The  dilemma  ia  this:  If  the  President  can 
remove  Mr.  Stanton  during  the  session  of  the 
Senate,  without  any  power  by  statute,  it  is  only 
by  virtue  of  a  prerogative  vested  in  him  by  the 
Constitution,  which  must  necessarily  override 
the  Tenure- of- office  act,  as  an  unconstitu- 
tional effort  to  abridge  it.  If,  on  the  other 
hand,  this  act  is  constitutional,  the  preroga- 
tive of  removal  is  not  in  the  President,  and  he 
violated  the  Constitution  when  he  assumed  to 

The  Tenure-of-offlca  act  cannot  bo  treated 
Otherwise  than  constitutional.  Certainly  not 
in  the  Senate,  where  some  among  the  apolo- 
gists of  the  President  voted  for  it.  Therefore 
the  prerogative  of  removal  is  not  in  the  Pres- 
ident. The  long  practice,  whiehgcew  up  under 
a  mere  reading  of  the  Constitution,  has  been 
declared  erroneous.  To  this  extent  the  Con- 
stitution ha£  been  amended,  and  it  is  as  absurd 
to  plead  the  practice  under  the  first  reading  in 
oroer  to  justify  an  offense  under  the  second, 
as  to  plead  the  existence  of  slavery  before  the 
constitutional  amendment  in  order  to  justify 
this  monstrosity  now. 

'  Thus  must  we  conclude  that  the  offender 
has  not  only  violated  the  Tenure- of- office  act, 
but  also  the  Constitution ;  that,  even  assuming 
that  Mr.  Stanton  is  not  protected  by  the  stat- 
ute, the  case  is  not  ended;  that  this  statute,  if 
constmsd  so  as  to  exclude  him,  cannot  be 
rejected  as  a  Congressional  construction  of  the 
Constitution ;  and  that^  under  this  Congres- 
sional construction,  which  in  value  is  second 
only  to  a  constitutional  amendment,  the  prerog- 
ative of  removal  without  the  consent  of  the 
Senate  does  not  belong  to  the  President.  Of 
course  the  power  of  suspension  under  the  Coh- 
fititiitjon,  which  is  only  an  incident  of  the  larger 

Scetension,  must  fall  also.  Therefore,  in  the 
efiant  removal  of  Mr.  Stanton,  and  also  in 
the  pretended  suspension  under  the  Constitu- 
tion with  which  the  transaction  began,  the 
President  violated  the  Constitution,  and 
guilty  of  an  impeachable  offense. 
And  so,  also,  we  must  conclude  that,  it 


substitution  of  Lorenao  Thomas  as  Secretary  of 
War  ad  intCTim,  the  offender  violated  not  only 
the  acts  of  Congress  for  the  supply  of  vacan- 
cies, hut  also  the  Constitution.  Knowing  that 
he  could  not  obtain  possession  of  the  office 
with  the  consent  of  the  Senate,  he  sought  to 
accomplish  this  purpose  without  that  consent. 
Thus,  under  color  of  a  statute,  he  practically 
set  the  Constitution  at  defiance.  Mark  here 
his  inconsistency.  He  violates  the  Tenure-of- 
office  act,  alleging  that  it  is  against  the  Con- 
stitution, whose  champion  he  professes  to  be, 
and  then  takes  advantage  of  the  acts  of  Con- 
gress for  the  supply  of  vacancies  to  set  aside 
the  Constitution  in  one  of  its  most  important 
requirements ;  for  all  which  he  is  justly  charged 
with  an  impeachable  offense. 

All  this  seems  clear.  Any  other  conclusion 
gives  f«  the  President  the  power  under  the  Con- 
stitution to  vacate  all  national  offices  and  leaves 
the  Repuhlic  the  wretched  victim  of  tyranny, 
with  a  ruler  who  is  not  even  a  constitutional 
monarch,  but  a  king  above  all  laws.  It  was 
solemnly  alleged  in  the  articles  against  Charles 
I  of  England,  that  "being  admitted  kin^  of 
England,  and  therein  trusted  with  a  limited 
power  to  govern  by  and  according  to  the  laws 
of  the  land,  and  not  otherwise,"  he  neverthe- 
less undertook  "to  rule  according  to  his  will 
and  to  overthrow  the  rights  and  liberties  of 
the  people."  These  very  words  might  be 
adopted  now  to  declare  the  crime  of  Andrew 


Here  I  might  close ;  but  the  offender  has 
found  apologists,  who  plead  his  cause  at  the 
bar  and  in  the  Senate.  The  apologies  are  a 
straugecompound,enlaigingratherthandimin- 
■  ihing  the  offenses  proved.  There  is,  first,  the 


the  Moot  Court  Apology;  and,  then,  the  Apol- 
ogy, that  the  President  may  sitin  judgment'on 
the  laws,  and  determine  whether  they  shall  be 
executed,  which  I  call  the  Apology  of  Preroga- 
tive. Following  these  Is  a  swarm  of  technical- 
ities, devices,  and  quibbles,  utteriy  unworthy 
of  the  Senate  and  to  be  reprobated  by  all  who 
love  justice. 


Ibegin  with  the  Apology  of  Good  Inlentions. 
In  the  light  of  all  tnat  has  occurred,  with  the 
volume  of  history  open  before  us,  with  the 
records  of  the  Senate  in  our  hands,  and  with 
the  evidence  at  the  bar  not  utterly  forgotten, 
it  is  inconceivable  that  such  an  Apology  can  be 
put  forward.  While  making  it  the  apologists 
should  be  veiled,  so  that  the  derisive  smile  on 


to  treat  this  Apology:    but  it  belongs  to  the 
case,  and,  therefore,  I  deal  with  it. 

Of  course  a  mere  technical  violation  of  law, 
with  no  evil  consequences  and  without  any 
claim  of  title,  is  followed  by  nominal  damages 
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only.  If  a  person  steps  on  o.  field  of  grass  be- 
longiog  to  another,  without  permission,  he  is 
a  trespasser,  und  the  Ian  furnishes  a  &miliar 
proceeding  aealnst  him:  but  if  he  haa  done 
thisaccidcntallj',  and  withont  any  real  damage, 
it  would  be  hard  to  pursue  him,  unless  the  as- 
sertion of  the  title  were  thought  important. 
But  if  this  trespasser  is  an  old  offender,  who 
from  the  beginning  has  broken  fences,  ruined 
trees,  and  trampled  down  the  garden,  and  who 
now  defiantly  comes  upon  the  field  of  grass, 
insisting  upon  absolute  ownership,  then  it  is 
Tain  to  set  up  the  Apologythatvery  little  dam- 
age is  done.  The  antecedent  tranagressions, 
ending  in  a  cluoi  of  title,  enter  into  the  pres- 
ent trespass. and  make  it  a  question  whether 
the  rightful  owner  or  the  trespasser  shall  hold 
possession.  Here  the  rightful  owner  is  the  peo- 
ple of  the  United  States,  and  the  trespasser  is 
Andrew  Johnson.  Therefore  in  the  name  of 
the  people  is  he  impeached. 

This  simple  illustration  opens  the  whole  case. 
The  mere  technical  violation  of  a  statute  or 
of  the  Constitution,  without  antecedents  and 
witiiont  conseqnents,  would  not  juBtifyan im- 
peachment. All  of  us  can  recall  such  even  in 
the. administration  of  Abraham  Lincoln,  and  I 
cannot  doubt,  that_,  since  this  proceeding  be- 
gan, the  Chief  Justice  violated  the  Constitutioti 
when  he  undertook  to  giye  a  casting  vote,  not 
being  a  member  of  the  Senate.  But  these 
were  accidents,  besides beinginnocuoua.  From 
a  violation  of  the  Constitution  or  of  a  statute, 
the  law  ordinarily  infers  evil  intent,  and  where 
such  a  case  is  submitted  to  judgment,  it  throws 
upon  the  violater  the  burden  of  exculpation. 
He  must  show  that  his  conduct  was  innocent; 
in  other  words,  that  it  was  without  evil  intent 
or  claim  of  title.  In, the  present  cause  we 
have  a  denial  of  evil  intent,  with  a  claim  of 
title. 

The  question  of  intent  thus  raised  by  this 
offender  cannot  be  considered  narrowly.  This 
is  a  trial  of  impeachment,  and  not  a  criminal 
case  in  a  county  court.  It  is  a  proceeding  for 
expulsion  from  office  on  account  of  political  of- 
fenses, and  not  a  suit  at  law.  When  the  offender 
S^a  up  Good  Intentions,  he  challenges  inquisi- 
tion, according  to  the  latitude  of  such  apro- 
ceeding,  The  wliole  past  is  unrolled  by  him- 
self and  he  cannot  prevent  the  Senate  from 
seeing  it.  By  a  commanding  rule  of  evidence 
it  is  all  before  us  without  imy  further  proof. 
You  cannot  shut  it  out ;  you  cannot  refuse  to 
look  at  it.  And  yet  we  have  been  seriously 
told  that  we  must  shut  out  from  sight  every- 
thing but  the  technical  trespass.  It  only  re- 
mains that,  imitating  the  ostrich,  we  should 
thrust  our  heads  in  Uie  sand  and,  not  seeing 
danger,  foolishly  imagine  it  does  not  exist. 
This  may  do  at  Nisi  Prius;  it  will  not  do  in 
Uie  Senate. 

To  such  extent  has  this  ostrich  pretension 
been  carried,  that  we  have  been  solemnly  ad- 
monished at  the  bar,  uid  the  paradox  has  found 
vwce  in  the  Senate,  that  we.mnst  judge  ^etiots 


ofAndrew  Johnson,  "as  if  committed  by  Oeoi^ 
Washington."  Here  is  theparados  in  its  length 
and  breadth.  I  deny  it.  I  scout  it.  On  the 
contrary,  I  say,  that  we  mnst  jui^e  all  these  acts 
as  if  committed  by  Andrew  Johnson,  and  no- 
body else.  In  otherwords,  we  mast  see  things 
as  they  are.  As  well  insist  that  an  act  of  guilt 
should  be  judt^ed  as  the  mistake  of  innocence. 
As  well  argue  that  the  stab  of  the  assassin 
should  be  judged  as  the  cut  of  the  surgeon. 

To  the  Apology  of  Good  Intentions,  I  op- 
pose all  that  long  unbroken  series  of  transgreB- 
sions,  each  with  a  voice  to  drown  every  pre- 
text of  innocence.  I  would  not  repeat  whati 
have  already  said,  but  in  the  presence  of  this 
apology  it  ia  my  duty  to  remind  the  Senate 
how  the  career  of  this  offender  is  compounded 
of  falsehood  and  usurpation;  how,  beginning 
with  promises  to  make  treason  odious,  he  soon 
installed  it  in  authority;  how,  from  declared 
sympathy  with  Unionists,  white  and  black,  he 
changed  to  be  their  persecutor ;  how  in  him 
are  cwiiinued  theworst  elements  of  slavery,  mi 
insensibility  to  right  and  a  passion  for  power.; 
how  in  this  spirit  he  usurped  great  preroga- 
tives which  did  not  belong  to  him ;  how  in  tiM 
maintenance  of  this  usurpation  he  stuck  at 
nothing ;  how  he  violated  law  ;  how  he  abused 
the  pardoning  power;  how  he  prostituted  l^ 
appointing  power;  how  he  wielded  the  power 
of  removal  to  maintain  his-  tyranny;  how  ho 
sacrificed  the  Freedmen's  Bureau  and  lifted  up 
the  Whisky  Ring ;  how  he  patronized  massacre 
and  bloodshed,  and  gave  a  license  to  the  Kn- 
Klux-Klan;  how,  in  madness,  he  entered  into 
conflict  with  Congress,  contesting  its  rightful 
power  over  the  reconstruction  of  the  rebel 
States,  and,  when  Congress  woald  not  succumb 
to  his  usurpation,  how  he  thwarted  and  vili- 
fied it,  espectorating  foul-mouthed  utterances, 
which  are  a  disgrace  to  human  nature ;  how  he 


of  a  Union  man  can  be  punished;  and,  lastly, 
for  time  fails,  though  not  the  long  list  of  trans- 
gressions, how  he  conspired  against  the  patriot 
Secretary  of  War,  because  he  found  in  thitt 
adamantine  character  an  obstacle  to  his  revo- 
lutionary career.  And  now,  in  the  face  of  this 
terrible  and  indisputable  record,  entering  into 
and  filling  this  impeachmeut,  I  hear  a  voitw 
saying  that  we  must  judge  the  acts  in  questioa 
"as  if  committed  by  George  Washington." 
The  statement  of  this  pretension  is  enough. 
I  hand  it  over  to  the  contempt  it  deserves. 

.  Kindred  to  the  Apology  of  Good  Intentiopsi 
or,  perhaps,  a  rib  out  otits  side,  is  the  Moot- 
Court  Apology,  which  pretends  that  the  Pres- 
ident, in  removing  Mr.  Stanton,  only  wished 
to  make  a  case  ftr  the  Supreme  Court,  and 
thus  submit  to  this  tribunal  the  constitution- 
ality of  the  Tenure-of- office  act. 

By  this  pretension  the  Supreme  Court  ig 
converted  into  a  aioot-court  to  sit  in  judgment 
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determid 


9  uocoastitu- 


on  acts  of  Congress,  aad  the  President  becoroee 
what  in  the  time  of  Charles  II,  Bogec  North 
saidgoolUwjerarouatbeift  "put cose."  Even 
aaaumi  ig  affaiiist  the  evidence  that  such  was  his 

Eurpose  It  is  hard  to  treat  it  withont  repro- 
at  on  The  Supreme  Court  is  not  the  arbi- 
tei  of  acta  of  Congress.  If  this  pretension 
erer  lou  I  favor,  it  waa  from  the  partisans  of 
ShvTcry  and  State  Rights,  who,  assured  of  the 
sympathy  of  the  oonrl,  sought  in  this  way  to 
assurean  njusttriumph.  The  power  claimed  is 
tnbunitia)  in  character,  being  nothing  less  than 
a  \  I'to  Its  nearest  parallel  in  hiatory  ia  in 
the  ancient  J ustitia  otArragon,  which  could 
aet  aside  laws  as  unconstitutional.  Our  Con- 
1  leaves  no  doubt  as  to  the  proper  func- 
9  of  the  Supreme  Court.  It  roaj;  hear  and 
.  .  1  law  and  equity  arising 
r  the  Constitution,  the  laws  of  the  United 
States,  and  the  treaties  madeunder  their  author- 
ity;" but  this  is  all.    Its  business  is  to  de- 

of  Congreaa  and  issue  its  tribunitiai  Veto.  If 
a  "case"  arises  where  a  statute  is  said  to 
clash  with  the  Constitution,  it  must  be  decided 
03  any  other  case  of  conflict  of  laws.  But 
thing  w'  '  ' 

alli/,  and  then  its  judgment  is  binding  only 
the  parties.     The  incidental  reason  assigned, 

as,  for  inslanoe,  that  a  statute  '-    " 

tional,  does  not  bind  anybody, 
parties  or  the  court  itself.     Of  course,  it  can- 
not bind  Congress. 

On  the  evidence  it  is  clear  enough  that  the 
President  had  no  honest  purpose  to  make  a 
case  for  the  Supreme  Court.  He  may  have 
talked  about  it,  but  he  was  never  in  earnest. 
When  asked  by  General  Sherman  "Why  the 
lawyers  could  not  make  a  case?"  heaaid  in  re- 
ply that  "it was  found  impossible,  or  that  a 
case  could  not  be  made  up.  And  so  at  each 
stage  we  find  him  practically  discarding  the 
idea.  He  issues  the  order  of  removal.  Mr. 
Stanton  disobeys.  Here  was  exactly  his  op. 
portunity.  Instead  of  making  the  case  by  com- 
mencing the  proper  process,  he  tells  General 
Thomas  to  "go  on  and  take  possession  of  the 
ofQce ;"  and  then,  putting  au  end  to  this  whole 
pretension  of  a  case  for  the  court,  he  proceeds 
to  treat  ihe  latter  in  every  respect,  whether  of 
law  or  fiict,  as  Secretary,  welcomes  him  to  his 
Cabinet,  invites  him  to  present  the  business  of 
his  Department,  and,  so  far  Irom  taking  advan- 
tage of  the  opportunity  he  had  professed  to 
desire,  denies  ita  existence.  How  could  he 
inquire  by  what  authority  Mr.  Stanton  assumed 
tobold  theoffice  of  Secretary  of  War,  when  he 
denied,  in  fact,  that  he  was  holding  it? 

Look  a  little  further  and  you  cannot  fail  to 
see  the  reason  of  this  indifference.  The  old 
writ  of  quo  inarranto  was  the  only  process  by 
which  a  rase  could  be  made ;  and  this  could 
be  issued  only  at  the  suit  of  the  Attorney  Q-en- 
eral.  Had  the  President  made  an  order  of 
removal,  the  Secretary  would  have  been  com- 


pelled to  hold  only  by  virtue  of  the  lawandthe 
Constitution.  In  answer  tfl  the  writ  he  wonld 
haTcpleadedthisprotection,  and  the  court  ma^ 
have  decided  the  validity  of  the  plea.  Meaft- 
while  he  would  have  remained  in  office.  Had 
he  left,  the  process  would  have  failed,  and 
there  waa  no  other  process  by  which  he  could 
raise  the  question.  The  decision  of  lie  Su- 
preme Court  in  WcMaee  vs.  Anderson  would 
prevent  a  resort  to  a  guo  warranto  on  his  part, 
while  the  earlier  case  oiMarbury  vs.  Madigon 
would  shut  him  out  from  a  mandanma.  The 
apologists  havenot  suggested  any  other  remedy. 
It  is  clear,  therefore,  that  Mr.  Stanton's  pos- 
session of  the  office  was  a  sine  qua  non  to  a 
case  in  the  Supreme  Court ;  and  that  thia  could 
be  only  by  guo  joairanto.  The  local  attorney 
employed  by  the  President  testifies  that  a  judg- 
ment in  such  a  case  could  not  be  reached 
within  a  year.  This  was  enough  to  make  it 
impracticable;  for,  if  commenced,  it  would 
leave  the  hated  Secretary  at  his  post  for  the 
remainder  of  the  presidential  term.  During 
the  pendency  of  the  proceeding  Mr.  Stanton 
would  continue  the  legitimate  possessor  of  the 
office.     Therefore  the  c 


removed  the  Secretary,  well  knowing  that  in 
this  way  he  prevented  a  case  for  the  court. 

Against  this  conclusion,  where  all  the  testi- 
mony is  harmoniaedj  we  have  certain  fruitlew 
conversations  with  his  Cabinet,  and  an  attempt 
to  raise  the  question  on  a  habeas  corpus  a.iiffc\htt 
arrest  of  General  Thomas.  The  conversations, 
whose  exclusion  bas  given  ahandle to  the  apol- 
ogists which  they  do  not  f^l  to  use,  only  ehow 
thatthePresidenthad  made  (his  question  a  sub- 
ject of  talk,  and  iJiat,  in  the  end,  it  was  appa- 
rent that  he  could  not  make  a  case  for  the 
court  so  as  to  remove  Mr.  Stanton  during  hia 
term,  and  as  this  was  his  darling  object  the 
whole  idea  was  abandoned.  The  arrest  o£ 
General  Thomasseemed  for  a  moment  to. fur- 
nish another  chance ;  but  it  is  enough  to  eaf 
of  the  futile  attempt  at  that  time,  that  it  waa 
not  only  after  the  removal  of  Mr.  Stanton  but 
after  the  impeachment  had  been  voted  by  the 

Had  the  President  been  in  earnest,  it  was 
very  easy  for  him  to  make  a  case  by  proceed- 
ing against  a  simple  postmaster;  but  this  did 
not  suit  him.  He  was  in  earnest  only  to  re- 
move Mr.  Stanton. 

Nothing  is  clearer  than  that  litis  Moot-Ccmrt 
Apology  is  a  wretched  pretension  and  after- 
thought. It  is  the  subterfuge  of  a  criminal  to 
cover  up  his  crime- — as  if  a  surgeon  had  com- 
mitted murder  and  tlien  set  up  the  apology  that 
it  was  an  experiment  in  science. 

Then  comes  the  Apology  of  Prerogative, 
being  nothing  less  than  the  intolerable  preten- 
sion, that  the  President  can  sit  in  judgment  on 
aets  of  C»ngress,and,.in.bisdiacreti<Hi,  i<efu««i 
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-  -         -  -  )       -  '  '''^ 

nature  of  a  claim  of  right.  Let  this  be  estab- 
lislied,  and,  instead  of  a  government  of  laws, 
which  ia  the  glory  of  a  Republic,  we  have  onlj 
tie  governoient  of  a  single  man.  Here  is  tbe 
One-Man  Power  with  a  vengeance. 

Of  course,  if  the  President  can  sit  in  judg- 
ment on  the  Tenure- of- office  act,  and  set  it 
aside  as  unconstitational,  there  is  no  act  of 
Congress  which  he  may  not  treat  in  the  same 
way.  He  may  set  aside  the  whole  saccesaion 
of  statutes  for  the  government  of  the  Army; 
and  his  interview  with  General  Emory  attests 
hia  willingness  to  venture  in  that  direction. 
In  that  spirit  of  oppression  which  seems  to 
govern  him,  be  ma?  set  aside  the  great  statute 
for  the  establishment  of  Civil  Rights  without 
distinction  of  color.  But  why  confine  myself 
■  to  instances?  The  whole  statute-book  will  be 
subject  to  his  prerogative.  Vain  ia  the  require- 
ment of  the  Constitution  that  "  the  President 
shall  take  care  that  the  laws  be  faithfully  eie- 
onted."  Vain  is  that  other  requirement,  that 
&  bill,  approved  by  two  thirds  of  both  Houses 
over  his  veto,  '' sball  become  a  law."  His 
veto  ia  perpetual ;  nor  is  it  limited  t«  any 
Special  enactment.  It  ia  na  broad  aa  the 
whole  recorded  legislation  of  the  Republic. 
There  ia  nothing  which  it  cannot  hurry  into 
that  maelstrom  ingulfing  all. 

The  President  considers  the  statute  uncon- 
stitutional say  the  apologists.  A  mistake  in 
jndgment  on  such  a  question  is  not  an  im- 
peachable offense,  add  the  apologis'.a.  To 
which  i  reply,  that  it  is  not  for  a  mistake  in 
judgmBnt  but  for  usurpation  in  undertaking  to 
exercise  his  judgment  at  all  on  auch  a  question 
that  he  is  impeached  :  in  other  words,  he  is 
impeached  for  undertaking  to  set  aside  a  stat- 
ute. Wihether  the  statute  is  constitutional  or 
not  is  immaterial  in  this  view.  The  President, 
after  the  statute  haa  become  a  law,  is  not  the 
person  to  decide. 

Ingenuity  seeks  to  perplex  the  question  by 
putting  imposaible  cases.  For  instance,  sop- 
poae  Congress  should  have  lost  its  wita,  so  far 
as  to  enact  that  the  President  should  not  be 
Commander-in. Chief  of  the  Army  and  Navy, 
or  that  he  should  not  hare  the  power  to  grant 
pardons;  and  suppose  still  furOier,  that  Con- 
•gress,  in  defiance  of  the  positive  text  of  the 
Constitution,  should  undertake  to  create  "  titles 
of  nobility,"  must  not  tfie  President  treat  such 
enactments  as  un  constitutional?  Of  course  he 
must;  but  such  instances  do  not  help  the  pre- 
rogative now  clamed.  Every  such  enactment 
voMbeortits  faceitnconstituMoTial.  It  would 
be  an  act  of  unreasoning  madness,  which  the 
President,  as  well  as  the  courts,  must  disre- 
gard, as  if  it  were  plain  nonsense.  Its  uncon- 
stitutionality would  belike  an  axiom,  not  to  be 
questioned.  No  ai^ument  or  authority  would 
be  needed.  It  proves  itself.  Nor  would  the 
duty  of  disobedience  be  less  obligatory,  even  if 
the  enactment  had  been  sanctioned  by  the  Su- 
preme Court;  and  it  is  not  mare  violent  for  me 


to  suppose  it  sanctioned  by  the  Supreme  Court 
than  fir  the  apologists  to  suppose  it  sanctioned 
by  Congress.  The  enactment  would  be  aself- 
evident  monstrosity,  and  therefore  must  be  dia- 
obeyed  as  much  as  if  one  of  the  ten  command- 
ments were  reversed,  so  that  it  should  read, 
"Thou  shalt  kill."  Such  extreme  cases  serve 
no  good  purpose.  The  Constitution  is  the 
supreme  law  of  the  land,  and  the  people  will 
not  allow  its  axiomatic  requirements  to  be  set 
aside.  An  illustration  outside  the  limits  of 
reason  is  of  no  value. 

In  the  eases  supposed,  the  unconstitution- 
ality of  the  enactment  ia  axiomatic,  excluding 
opinion  or  argument.  It  is  a  matter  of  &ct 
nnd  not  a  matter  of  opinion.  When  the  case  ia 
one  on  which  there  are  two  aides  or  two  difier- 
ent  views,  it  is  then  within  the  domain  of 
argument,  It  is  in  no  sense  axiomatic.  It  ia 
no  longer  a  matter  of  fact  but  a  matter  of 
opinion.  When  submitted  to  the  Supreme 
Court  it  is  for  their  "Opinion."  Without 
occupying  time  with  refinements  on  this  head, 
I  content  myself  with  asserting  that  the  judg- 
ment of  the  conrt  mustbea  matter  of  opinion. 
One  of  the  apologists  has  asserted  that  such  a 
judgment  is  a  matter  of  fact,  and,  generally, 
that  the  constitutionality  of  a  statute  is  a  matter 
of  fact.  I  assert  the  contrary.  When  a  bench 
of  judges  stands  five  to  four,  shall  we  say  that  . 
the  majority  declare  a  fact  and  the  minority 
declare  an  opinion  1 

Assuming,  then,  what  I  think  cannot  be  de' 
nied,  that  the  constitutionality  of  a  statute  is 
a  matter  of  opinion,  the  question  occurs,  what 
opinion  shall  be  regarded  for  the  time  as  de- 
cisive. Clearly  the  opinion  of  Congress  must 
control  all  executive  officers  from  the  lowest 
to  the  President.  According  to  a  venerable 
maxim  of  jurisprudence,  all  public  acts  are 
presumed  to  be  correct ;  omnia  ritepresumun- 
tur.  A  statute  must  be  presumed  constitu- 
tional, unless  on  its  face  the  contrary ;  and  no 
decision  of  any  court  is  required  in  its  favor. 
It  is  the  law  ot  the  land,  and  must  be  obeyed 
as  such.  The  maxim  which  presumes  consti- 
tutionality is  just  as  binding  as  the  analogous 
maxim  of  the  criminal  law,  which  presumes 
innocence.  The  President  reversing  ali  this 
has  presumed  the  statute  unconstitutional,  and 
acted  accordingly.  In  the  name  of  prerogative 
he  has  set  it  aside. 

The  apologists  have  been  driven  to  invoke 
the  authority  of  President  Jackson,  who  as- 
serted for  himself  the  power  to  judge  the  con- 
stitutionality of  an  act  of  Congress  which,  in 
the  course  of  legislation  required  hisapproval, 
although  the  question  involved  had  been  already 
adjudged  by  the  Supreme  Court.  And  he  was 
clearly  right.  The  court  itself  would  not  be 
bound  by  its  adjudication.  How  could  it  con- 
strMu  another  branch  of  the  Government? 
But  Andrew  Jackson  never  pat  forth  the  pre- 
tension that  it  was  within  his  prerogative  to 
nullify  a  statute,  which  had  been  passed  over 
his  veto  in  the  way  prescribed  by  the  Consti- 
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tution.  He  was  courageous,  but  tbere  was  no 
such  unconstitutional  audscity  in  his  life. 

The  apologists  have  also  summoned  to  their 
aid  those  great  instances,  where  conscientious 
citiEcna  have  refused  obedience  to  anjuBt  laws. 
Such  was  the  case  of  Hampden,  who  aet  an 
example  for  all .  time  in  refusing  to  pay  ship 
liioney.  Such  also  was  the  case  of  manj  in 
our  own  country,  who  spumed  the  Fugitive 
Slave  Bill.  These  exalted  characters,  on  their 
conscience,  refused  to  obey  the  law  and  suffered 
accordingly.     The  early  Christiana  were  re- 

anired  by  imperial  mandate  to  strew  grain  on 
le  altar  of  Jove.  Though  good  citizens,  they 
preferred  to  be  martyrs.  Such  a  refusal  can 
be  no  apology  for  a  President,  who,  in  the 
name  ofprerogatiye  breaks  the  great  oatt  which 
he  has  sworn  to  see  that  the  laws  are  faithfully 
executed,  liather  do  these  instances,  in  their 
moral  grandeur,  rebuke  the  offender. 

Here  I  turn  from  this  Apology  of  Preroga- 
tive, regretting  that  I  cannot  say  more  to  un- 
fold its  destructive  character.  If  anything 
could  aggravate  the  transgressions  of  Andrew 
Johnson,  stretching  in  long  line  from  the  be- 
ginning of  his  ndminiatration,  it  would  be  the 
claim  of  right  which  ho  sets  np.  Under  such 
a  claim  the  slenderest  violation  of  law  hecomea 
a  high  crime  and  misdemeanor,  to  be  pursued 
and  judged  by  an  indignant  people.  The 
supremacy  of  the  laws  must  be  preserved  or 
the  liberties  of  all  will  suffer. 


I  now  come  upon  that  swarm  of  technical- 
ities, devices,  quirks  and  quibbles  which,  from 
lie  beginning,  have  infested  this  great  pro- 
ceeding. It  13  hard  to  speak  of  such  things 
without  giving  utterance  to  a  contempt  not 
entirely  parliamentary.  To  say  that  they  are 
petty  and  miserable,  is  not  enough.  To  say 
that  they  are  utterly  unworthy  of  this  historic 
occasion,  is  to  treat  theju  politely.  Thej  are 
nothing  but  parasitic  itisects,  like  "vermin 
gendered  in  a  lion's  mane,"  and  the^  i 


mble. 


that  to  deal  with  them. 


as  they  skip  aboat,  one  must  have  the  patience 
of  the  Italian  peasant,  who  catches  and  kills, 
one  by  one,  the  diminutive  animals  that  infest 
his  person. 

I  can  give  specimens  only,  and  oat  of  many 
I  take  one  which  can  never  be  forgotten.  It 
is  the  Opinion  of  the  Senator  from  West  Vir- 
ginia, [Mr.  Van  Wisklb,]  which,  from  berin- 
ning  to  end,  treats  this  impeachment  as  if  it 
were  a  prosecution  for  sheep- stealing  ia  the 
Police  Court  of  Wheeling,  and  brings  to  the 
defense  all  the  unhesitating  resources  of  a 
well-trained  criminal  lawyer.  This  famous 
Opinion,  which  ia  without  a  parallel  ia  the 
annals  of  jurisprudence,  must  alwaj^s  be  ad- 
mired as  the  marvel  of  technicality  in  a  pro- 
ceeding where  technicality  should  not  intrude. 
It  stands  by  itself,  solitary  in  its  originality. 
Others  have  been  technical  also;  hut  die  Sen- 
ator from  West  Virginia  is  nothing  else.  Trav- 
C.  I.-G2. 


eling  from  law  point  to  law  point,  or  rather 
seeing  law  point  after  law  point  skip  before 
him,  at  last  he  lights  upon  one  of  the  largest 
dimensions,  and  this  he  boldly  seizes  and  pre- 
sents to  the  Senate. 

According  to  him  there  is  no  allegation  in 
the  Articles,  that  the  order  for  the  removal  of 
Mr.  Stanton  was  actually  delivered  to  him, 
and,  this  being  so,  the  Senator  declares  that 
"if  there  is  evidence  of  a  delivery  to  be  found 
in  the  proceedings  it  cannot  be  applied  to  ^iB 
article  in  which  there  is  no  charge  or  aver- 
ment." And  this  is  gravely  uttered  on  this 
transcendent  occasion,  when  an  indignant  peo- 
ple has  risen  to  demand  judgment  of  a  crim- 
inal ruler.  The  article  alleges  tliat  the  order 
was  "unlawfully  issued,"  and  nobody  doubts 
that  its  delivenr  was  proved ;  but  this  is  not 
enough,  according  to  this  Senator.  I  chal- 
lenge history  for  another  instance  of  eq^ual 
absurdity  in  leEal  pretension.  The  case  which 
approaches  it  the  closest  is  the  famous  paradox 
of  the  Crown  lawyer  in  the  British  Parliament, 
who,  in  reply  to  the  argument  of  our  fathers, 
that  they  could  not  be  taxed  without  repre- 
sentation, bravely  insisted  that  they  were  rep- 
resented, and  sustained  himself  by  saving  that, 
under  the  colonial  charters,  the  lands  were 
held  "  in  common  socage  as  of  the  bovough 
[  of  Greenwiih  m  Kent,"  and,  as  Qreenwicll 
was  represented  in  Parliament,  therefore  the 
colonies  were  represented  there  the  pre- 
tension was  perfect  in  form,  but  essentially" 
absurd  ihe  Senator  from  West  Virginia  has^ 
outdoueeven  this  climax  of  technicality  Other 
generations,  as  they  read  this  great  trial,  with 
its  accumulation  of  transgressions  eniUng  in 
the  removal  of  Mr.  Stanton,  will  note  with 
wonder  that  a  principal  reason  assigned  for 
the  verdict  of  Not  Guilty  was  that  there  was  no 
allegation  in  the  articles,  that  the  order  for 
the  removal  was  actually  received  hy  Mr.  Stan- 
ton, although  there  was  a  distinct  allegation 
that  it  was  "unlawfully  issued,''  and,  in  point 
of  feet,  it  was  in  evidence  that  the  order  was 
received  by  him,  and  no  human  being,  not  even 
the  technical  Senator,  imagined  that  it  was  not. 
There  is  another  invention,  which  has  in  its 
support,  some  of  the  ablest  of  the  apologists, 
like  the  Senator  from  Iowa,  [Mr.  Geimes,} 
the  Senator  from  Maine,  [Mr.  Fessbjjdbn,], 
andtheSenatorfromtllinois,  [Mr.  TauuBtTLL.J 
It  is  said  that  "as  Mr.  Stanton  did  not  go  out, 
therefore  there  was  no  removal;"  and  there- 
fore Andrew  Johnson  is  not  guilty,  If  on  an 
occasion  likethepresentthe  authority  of  names' 
conU  change  the  unreal  into  the  real,  then  this 
pretension  might  have  weight.  Bat  it  is  im- 
possible that  anything  so  essentially  frivolous 
should  herecognized  in  tUisproceeding.  Such 
are  the  shifts  of  a  cause  to  be  defended  only  by 
-Shifts.  Clearly  the  offense  of  the  President 
was  in  the  order  "unlawfully  issued,"  and  this 
was  complete  the  moment  it  was  delivered. 
So  far  as  depended  upon  him,  Mr.  Stanton  was 
removed.   This  was  the  way  in  which  the  oouu* 


>y  Google 


978 


try  saw  the  transaction ;  aod  this  is  the  vaj  in 
which  it  will  be  recorded  by  history. 

But  these  same  apologists,  nith  curious  in- 
coDsisteDcy,  when  they  come  to  consider  the 
appointment  of  General  Thomas,  insist  that 
tnera  was  a  Tacancy  in  point  of  law,  called  by 
the  Senator  from  M^ne  a  legal  vacatiei/.  If 
there  was  such  a  vacancy,  it  was  because  there 
had  been  a  removal  in  point  of  law.  TJiere  is 
no  escape  from  this  consequence.  If  there 
was  a  removal  in  point  of  law,  and  there  was 
no  right  to  make  it,  the  President  was  guilty 
of  a  misdemeanor  in  point  of  law  and  must 
take  the  consequences- 
It  would  be  unprofitable  to  follow  these  inven- 
tions further.  From  these  know  all.  In  the 
face  of  Presidential  pretentions,  inconsistent 
with  constitutional  liberty,  the  apologiats  have 
contributed  their  efforts  to  save  the  criminal  by 
subtleties,  which  can  secure  his  acquittal  in 
form  only,  as  hy  a  fiaw  in  an  indictment,  and 
they  have  done  this,  knowing  that  iie  will  be 
left  in  power  to  assert  his  prerogative,  and -that 
his  acquittal  will  be  a  new  letter  of  license. 
Nothing  which  the  skill  of  the  lawyer  could 
supply  has  been  wanting.  This  learned  pro- 
fession has  lent  to  the  criminal  all  the  arts  in 
which  it  excels,  giving  all  to  him  and  forget- 
ting the  Republic.  Every  doubt,  every  scru- 
ple, every  technicality,  every  subtlety,  every 
quibble  has  been  arrayed  on  his  side,  when,  by 
every  rule  of  reason  and  patriotism,  all  should 
have  been  arrayed  on  the  side  of  our  country. 
The  Public  Safety,  which  is  the  supreme  law, 
is  now  imperiled.  Are  we  not  told  by  Black- 
atone,  that  the  law  is  always  ready  to  catch  at 
anything  in  favor  of  liberty  ?  But  these  apolo- 
gists "catch  at  anything"  to  save  a  usurper. 

The  trick  of  the  apologists  has  been  this :  by 
the  stringent  application  of  technical  rules  to 
shut  out  all  except  the  offenses  charged  in  the  ar- 
ticles, and  then,  when  stress  was  laid  upon  these 
offenses  to  ciy  out,  that  at  moat  they  were  only 
technical,  and  too  trifling  for  impeachment.  To 
satisfy  lawyers  the  House  weakly  declined  to 
act  on  the  blooiiy  transgressions  of  two  years ; 
but  they  sought  to  provide  against  the  future. 
Like  the  Roman  ambassadors,  they  traced  a 
line  about  the  offender,  which  he  was  not  to 
pass  except  at  his  peril.  This  was  the  line  of 
law.  At  last  he  passed  this  line,  openly,  know- 
ingly, defiantly,  and  now,  that  he  is  arraigned 
for  this  plain  offense,'  we  are  told  that  it  is 
nothing,  only  a  little  technicality.  One  of  the 
counsel  at  the  bar,  Mr.  Groesbeck,  in  a  speech 
which  showed  how  much  feeling  and  talent 
could  be  given  to  a  wrong  side,  exclaimed : 

"It  almost  shocks  me  to  think  that  the  President 
of  Cho  UnitedStatea  is  to  be  dragged  out  of  office  on 
these  miEerablB  little  questions  whetbet  lie  could 
make  an  ndiMepiiii  appoinlment  for  a  single  day." 

Only  by  excluding  the  whole  context  and  all  its 
antecedents,  could  the  question  be  reduced  to 
this  trivial  form  ;  and  yet,  even  thus  reduced, 
it  involved  nothing  less  than  the  Supremacy 
of  the  Laws.  . 


I  know  not  how  such  a  question  can  be  called 
trifling,"  Often  a  great  cause  is  presented 
n  a  narrow  issue.  Thus  it  was  when  English 
liberty  was  argued  on  the  claim  of  ship-money, 
which  was  a  tax  of  a  few  shillings  only.  Be- 
hind this  question,  called  trifling  by  the  kingly 
'  igists  of  that  day,  loftily  stood  the  great 
!  of  the  People  against  Prerogative,  being 
arae  which  is  now  pending  before  the  Sen- 
ate. That  other  cause,  on  which  at  a  later 
day  bung  the  destinies  of  this  continent,  was 
presented  on  a  narrower  issue  still.  There 
a  tax  of  threepence  a  pound  on  tea,  which 
fathers  refused  to  pay.  But  behind  this 
question,  so  trifling  to  the  apologists  of  pre- 
rogative, as  behind  that  of  ship-money,  stood 
loilily  the  same  great  cause.  The  first  cost 
Charles  I  his  head.  The  second  cost  George 
III  his  colonies.  If  such  a  question  can  be 
disparaged  as  of  small  moment,  then  have  the 
martyred  dead  in  all  times  suffered  in  vun ; 
then  was  the  costly  blood  lavished  for  the  sup- 
pression of  our  Rebellion  an  empty  sacrifice. 

Constantly  we  are  admonished  that  we  must 
confine  onrselvestothearticles.  Senatoraex- 
press  a  pious  horror  at  looking  outside  the 
articles,  and  insist  upon  directing  attention  to 
these  only.  Here  the  Senator  from  Maine  is 
very  strong.  ltisthe"specificoffenses  charged" 
and  these  only  that  he  can  see.  He  will  not 
look  at  anything  else,  although  spread  upon 
the  record  of  the  Senate,  and  filling  the  land 
with  its  accumulated  horrors.  Of  course  such  a 
system  of  exclusion  sacrifices  justice,  belittles 
this  trial,  and  forgets  that  essential  latitude  of 
inqiiity  which  belongs  to  a  political  proceed- 
ing, having  for  its  object  expulsion  from  office 
only  and  not  punishment.  It  is  easy  by  looking 
at  an  object  through  the  wrong  end  of  an  opera 
glass  to  Snd  it  dwarfed,  contracted  and  soli- 
tary. This  is  not  the  way  to  look  at  nature ; 
nor  is  it  the  way  to  look  at  Andrew  Johnson. 
This  great  offender  should  be  seen  in  the  light 
of  day;  precisely  as  he  is  :  normore, nor  less; 
with  nothing  dwarfed ;  with  no  limits  to  the 
vision,  and  with  all  the  immense  back-ground 
of  accumulated  transgressions  filling  the  hor- 
izon as  tar  as  the  eye  can  reach.  The  sight 
might  ache;  but  how  elsecan  justice  be  done? 
A  Senator  who  begins  by  turning  these  articles 
into  an  inverted  opera  glass,  takes  the  first  ^ep 
towards  a  judgment  of  acquittal.  Alasl  that 
the  words  of  Burke  are  not  true,  when,  assert- 
ing the  comprehensive  character  of  impeach- 
ment, he  denied,  that,  under  it  "they  who 
have  no  hope  in  the  justice  of  their  cause  can 
have  any  hope  that  by  some  subtleties  of  form, 
some  mode  of  pleading,  by  something,  in  short, 
different  from  the  merits  of  the  case  they  may 
prevail."  (Bond's  Trial  of  Bastings,  vol.  1, 
p.  11.)  The  orator  was  right  in  thus  indig- 
nantly dismissing  all  questions  of  pleading  and 
all  subtleties  of  form.  This  proceeding  is  of 
substance  and  not  of  form.  It  is  on  the  merits 
only  that  it  can  be  judged.  Anything  short 
of  this  is  the  sacrifice  of  justice. 


,  Google 


979 


Suoh  is  ihe  case  of  this  enormous  crimioal. 
Events,  belonging  to  history  enrolled  in  the 
records  of  the  Senate,  and  familiar  to  the  coun- 
tij  are  deliberately  shut  oat  from  view,  while 
we  are  treated  to  legal  nicetjes  without  end. 
The  lawyers  have  made  a  pwnful  record. 
Nothing  ever  occurred  so  much  calcukted  to 
bring  the  profession  into  disrepute;  for  never 
before  has  been  each  a,  theater  where  lawyers 
were  the  actors.  Their  peculiarities  have  been 
exhibited  to  the  world.  Here  was  a  great  ques- 
tion of  justice,  appealing  to  the  highest  seriti- 
menta  and  involving  the  best  intereste  of  the 
countiy— one  of  the  ^eatest  questions  of  all 
time ;  but  the  lawyers,  in  their  instincts  for  the 
dialectics  of  the  profesMon,  forgot  that  ever- 
lasting truth  which  cannot  be  ftrgotten  with 
impunity.  They  started  at  once  in  full  cry.  A 
quibble  is  to  a  lawyer  what  Dr.  Johnson  says 
it  was  to  Shakapeare;  "He  follows  it  at  all 
adventures ;  it  is  sure  to  lead  him  out  of  the 
way;  it  has  some  malignant  power  over  his 
mind  and  it«  fascinations  are  irresistible.  A 
quibble  is  the  golden  apple  for  which  he  will 
always  turn  aside  from  his  career;  a  quibble, 
poor  andbsrren,  asit  is,giveshim  such  delight 
that  he  is  content  to'  purchase  it  by  the  sacri- 
fice of  reason,  propriety  and  truth."  In  this 
Shaksperian  spirit  our  lawyers  have  acted. 
They  have  pursued  their  quibbles  with  the 
ardor  of  the  great  dramatist;  and  even  now  are 
chasing  them  through  the  Senate  Chamber. 

Unhappily  this  is  according  to  history,  and 
out  lawyers  are  not  among  the  splendid  excep- 
tions. But  there  is  a  reward  for  those  who 
stand  firm.  Who  does  not  honor  the  exalted 
magistrate  of  France,  the  Chancellor  L'Hos- 
pital,  who  set  such  an  example  of  justice  above 
laws?  Who  does  not  honor,  those  lawyers  of 
English  history,  through  whose  toils  liberty 
was  upheld?  There  was  Selden,  so  wise  and 
learned  ;  Pym,  so  grand  in  statesmanship  ; 
Somers,  who  did  so  much  to  establish  the  best 
securities  of  the  constitution.     Nor  can  I  for- 

fet  at  a  later  day,  that  greatest  advocate, 
Itskine,  who  lent  to  the  oppressed  bis  wonder- 
ful eloquence ;  nor  Mackintosh  and  Brougham, 
who  carried  into  the  courts  that  enlarged  intel- 
ligence and  sympathetic  nature  which  the  pro- 
fession of  the  law  could  not  constrain.  These 
are  among  the  names  that  have  already  had 
their  reward,  above  the  artful  crowd  which  in 
all  times  has  come  to  the  defense  of  preroga- 
tive. It  is  no  new  thing  that  we  witness  now. 
The  lawyer  in  other  days  has  been,  as  we  know 
him,  prone  to  the  support  of  power  and  ready 
with  his  technical  reasons ;  whichever  side  he 
takes  he  finds  reasons,  plenty  as  pins.  When 
free  to  choose  and  not  hired,  his  argument  is 
the  reflection  of  himself,  Al!  that  fie  says  is 
his  own  image.  He  takes  sides  on  a  law  point 
according  to  his  sentiments.  Cultured  in  the 
law,  and  with  that  aptitude  which  is  sharpened 
by  its  contests,  too  easily  he  finds  a  legal  rea- 
son for  an  illegal  judgment.  Next  to  an  out- 
right mercenary,  give  me  a  lawyer  to  betray  a 


great  cause.  The  forms  of  law  lend  themselvsH 
to  the  betrayal.  It  is  impossible  to  forget  that 
the  worst  pretensions  of  prerogative,  no  matter 
how  unblushing,  have  been  shouldered  by  the 
lawyers.  It  was  they  who  carried  ship-money 
against  the  patriot  exertions  of  Hampden  ;  and 
in  our  conntry  it  was  Ihey  who  held  up  slavey 
in  all  its  pretensions  from  beginning  to  end. 
What  is  sometimes  .called  the  legal  mind  of 
Massachusetts,  my  own  honored  State,  bent 
before  the  technical  reasoning  which  justified 
the  unutterable  atrocities  of  ^e  fugitive  slave 
bill,  while  the  supreme  court  of  the  State 
adopted  it  from  tte  bench.  Alas  I  that  it 
should  be  so.  When  will  lawyers  and  judges 
see  that  nothing  short  of  justice  can  stand  ? 

After  this  survey  it  is  easy  for  me  to  declare 
how  I  shall  vote.  My  duty  will  be  to  vote 
guilty  on  all  the  articles.  If  consistent  with 
Qie  rules  of  the  Senate  I  should  vote,  "  Guilty 
of  all  and  ioSnitely  more." 

Not  doubting  that  Mr.  Stanton  was  protected 
by  the  ten ure-of  office  act,  and  that  he  was 
believed  to  be  so  by  the  President,  it  is  clear 
to  me  that  the  charges  in  the  first  and  second 
articles  are  sustained.  These  two  articles  go 
together.  I  have  already  said  in  the  course  of 
this  Opinion,  that  the  appointment  of  General 
Thomas  as  Secretaiy  of  War  ad  interim  was 
without  authority  of  law,  and  under  the  cir- 
cumstances, a  violation  of  the  Constitution. 
Accordingly  the  third  article  is  sustained. 

Then  come  what  are  called  the  conspiracy 
articles.  Here  also  I  am  clear.  Plainly  there 
was  an  agreement  between  the  President  and 
General  Thomas  to  get  possession  of  the  War 
Departmentj  and  to  prevent  Mr.  Stanton  from 
continuing  m  office,  and  this  embraced  the 
control  of  the  mails  and  property  belonging  to 
the  Department,  all  ofwmchwas  contrary  to 
the  tennre-of-offiee  act.  Intimidation  and 
threats  were  certainly  used  by  one  of  the  con- 
spirators, and  in  the  case  of  conspiracy,  the 
acts  of  one  are  the  acts  of  all.  The  evidence 
that  force  was  intended  is  considerable,  and  all 
this  must  be  interpreted  by  the  general  char- 
acter of  the  ofiender,  his  menacing  speeches 
and  the  long  series  of  transgressions  which  pre- 
ceded this  conspiracy.  I  cannot  doubt  that  the 
conspiracy  was  to  obtain  possession  of  the  War 
Department,  peaceably  if  it  could,  forcibly  if  it 
must.  As  such  it  was  a  violation  of  law,  worthy 
of  the  judgment  of  the  Senate.  This  disposes 
of  the  fourth,  fiilh,  sixth,  and  seventh  articles. 

The  eighth  article  charges  that  General 
.Thomas  was  appointed  to  get  the  control  of 
the  moneys  appropriated  for  the  military  ser- 
vice and  the  Department  of  War.  All  this 
would  be  an  incident  to  the  control  of  the  War 
Department.  In  getting  the  control  of  the 
latter  he  would  be  able  to  wield  the  former. 
The  evidence  applicable  to  the  one  is  also  ap- 
plicable to  the  other. 

The  ninth  article  opens  a  different  qnestion. 
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This  chargea  a  wiclied  purpose  to  corrupt  Gen- 
eral Emory  and  draiv  him  from  hia  military 
duty.  Not  much  pasaed  between  the  Preai- 
de tit  and  the  General;  but  it  was  enough  to 
show  that  the  President  was  playing  the  part 
oflago.  There  waB  a  hypocriticai  profession 
of  regard  for  the  Constitution,  while  he  was 
betraying  it.  Here  again  his  past  character 
explains  ais  purpose,  bo  as  not  to  leave  any 
reasonable  doubt  with  regard  to  it. 

Then  came  the  BOandalous  speeches,  proved 
as  set  forth  in  the  articles,  bo  that  even  the 
Senator  from  Virginia  [Mr.  Van  Wiwklb] 
must  admit  that  the  evidence  and  the  pleading 
concur.  Here  is  no  question  of  form.  To  my 
mind  this  is  one  of  the  strongest  articles.  On 
this  alone,  without  anything  else,  I  should 
deem  it  my  duty  to  vote  for  expulsion  from 
office.  No  person  capable  of  auch  speeches 
should  be  allowed  to  govern  this  country.  It 
is  absurd  to  tolerate  the  idea.  Besides  being 
degraded,  the  country  cannot  be  safe  in  such 
hands.  The  speeches  are  a  revelation  of  him- 
self, not  materially  different  from  well-known 
incidents;  but  they  serve  to  exhibit  him  in  his 
true  character.  They  show  him  to  be  unfit  for 
the  ofEwal  trust  he  enjoys.  They  were  the  ut- 
terances of  ftdrunken  man;  and  yet  it  doesnot 
appear  that  he  was  drunk.  Now  it  is  accord- 
ing to  the  precedents  o£  our  history  that  a  per- 
son disqualified  by  drunkenness,  shall  be  re- 
raoied  from  office.  This  was  the  case  of 
Pickering  in  1804.  But  a  sober  man,  whose 
conduct  fusgests  drunkenness,  is  as  bad  at  least 
as  if  he  were  drunk.  Is  he  not  worse?  If 
without  the  explanation  of  drunkenness,  he 
made  such  harangues,  it  seetns  to  me  that  his 
nntitne^s  for  office  becomes  more  evident,  inas- 
much as  his  deplorable  condition  is  natural  and 
not  abnormal.  The  drunken  man  has  lucid 
intervals  but  where  is  the  assurance  of  a  lucid 
interval  for  this  perpetual  offender  ?  Derange- 
ment is  with  him  the  normal  condition. 

It  IS  aiitonishing  to  find  that  these  infamous 
utterances,  where  ribaldry  vies  with  blasphemy, 
have  received  a  coat  of  varnish  from  the  Sen- 
ator from  Maine,  [Mr.  Febsbwdbw,]  who  tells 
us  that  they  were  not  "official;"  nor  did  they 
"violate  the  Oonstitatiou,  or  any  provision  of 

spirit."  In  presence  of  such  apologies  for 
revolting  indecencies  it  is  hard  to  preserve  a 
proper  calnineas.  Were  they  not  uttered? 
This  is  enough.  The  drunkenness  of  Andrew 
Johnson,  when  he  took  his  oath  as  Vice  Presi- 
dent, was  not  "official;"  but  who  will  say  that 
it  was  not  an  impeachable  offense?  And  who 
will  say  that  these  expectorations  differ  in  vile- 
ness  from  that  drunkennessT  If  tliey  did  not 
violate  the  Constitution  or  any  provision  of  the 
common  or  statute  law,  as  is  apologetically 
alleged,  I  cannot  doubt  that  they  violated  the 
spirit  of  all  laws.  And  then  we  are  further 
reminded  by  the  apologists  of  that  "  freedom 
of  speech,"  which  is  a  cona'Jtutional  right;  and 
thus,  in  the  name  of  a  great  right,  wa  are  to 


give  a  license  to  utterances  that  shock  the 
moral  sense,  and  are  a  scandal  to  human  na- 
ture. Spirit  of  John  Milton  I  who  pleaded  so 
grandly  for  this  great  liberty,  but  would  not 
allow  it  to  be  confounded  with  license,  speak 
to  save  this  Republic  from  the  shame  of  sur- 
render to  this  insufferable  pretension! 

The  eleventh  article  is  the  most  comprehen- 
sive of  all.  In  some  respects  it  is  an  omnkim 
gatherum.  Here  in  one  mass  is  what  is  con- 
tained in  other  articles,  and  something  else 
beside.  Here  is  an  aOegation  of  a  speech  by 
the  President  in  which  he  denied  that  Con- 
gress was  a  Congress ;  and  then,  in  pursuance 
of  this  denial,  it  is  alleged  that  he  attempted  to 
prevent  the  execution  of  the  tenure- of- office 
act,  also  of  an  important  clause  in  the  Army 
appropriation  act;  and  also  of  the  reconstruc- 
tion act ;  and  then  the  evidence  followed  sus- 
taining completely  the  allegation.  The  speech 
was  made  as  set  forth.  The  attempt  to  pre- 
vent the  execution  of  the  tenure -of  office  act, 
who  can  question?  The  attempt  to  corrupt 
General  Emory  is  in  evidence.  The  whole 
history  of  the  country  shows  how  earnest  the 
President  has  been  to  arrest  the  reconstruction 
aci  and  generally  the  congressional  scheme  of 
recoBStrnctioQ,  The  removal  of  Mr.  Stanton 
was  in  order  to  be  relieved  of  an  impediment 
to  bis  purpose.  I  accept  this  article  ii 
and  in  detail.    It  has  boen 


I  proved  ii 


In  the  judgment  which  I  now  deliver  I  can- 
not hesitate.  To  mj;  vision  the  path  is  clear 
as  day.  Never  in  history  was  there  a  great 
case  more  free  from  all  just  doubt.  If  Andrew 
Johnson  is  not  guilty,  then  never  was  a  polit- 
ical offender  guilty  before ;  and,  if  his  acquittal 
is  taken  as  a  precedent,  never  can  a  political 
offender  be  found  guilty  again.  The  proofs  are 
mountainous.  Therefore,  you  are  now  determ- 
ining whether  impeachment  shall  continue  a 
beneficent  remedy  in  the  Constitntion,  or  be 
blotted  out  forever,  and  the  country  handed 
over  to  the  terrible  process  of  revolution  as  its 
sole  protection.  If^this  milder  process  cannot 
be  made  effective  now,  when  will  it  ever  be? 
Under  what  influences?  On  what  proofs?  You 
wait  for  something.  What?  Is  it  usurpation? 
You  have  it  before  you,  open,  plain,  insolent. 
Is  it  the  abuse  of  delegated  power?  That,  too, 
you  have  in  this  offender,  hardlyless  broad  than 
the  powers  he  has  exercised.  Is  it  the  violation 
of  law  ?  For  more  than  two  years  he  has  set 
your  laws  at  defiance,  and  when  Congress,  by 
a  special  enactment,  strove  to  constrain  him, 
he  broke  forth  in  rebellion  agiinst  this  consti- 
tutional authority.  Perhaps  you  ask  still  for 
something  more.  Is  it  a  long  catalogue  of 
crime,  where  violence  and  corruption  alter- 
nate, while  loyal  men  are  sacrificed  and  the 
rebellion  is  lifted  to  its  feet?    That  also  ia 
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of  an  oath.  So  are  the  irest  of  us,  even  if  we 
do  not  osteiitatiousiy  declare  it.     By  this  oath, 

"impartial  justice."  It  is  justice,  and  this 
justice  must  be  impartial.  There  must  be  no 
false  weight  and  no  exclusion  of  proper  weights. 
Therefore,  I  cannot  allow  the  quibblea  of  law- 
yers on  mere  questions  of  form  to  sway  this 
judgment  against  justice.  Nor  can  I  consent 
to  shut  outfromTiewthatlonglist  of  transgres- 
sions explaining  and  coloring  the  final  act  of 
defiance.  To  do  so  is  not  to  render  impartial 
justice,  hut  to  depart  from  this  golden  rule. 
The  oath  we  have  taken  is  poorly  kept  if  we 
forget  the  Public  Safety  in  devices  foe  the  crim- 
inal. Above  all  else,  now  and  forever,  is  that 
justice  which  "holds  the  scales  of  right  with- 
even  hand."  In  this  sacred  name,  and  in  the 
name  also  of  country,  that  great  charity  em- 
bracing so  many  other  charities,  I  now  malie 
this  final  protest  against  all  questions  of  form 
at  the  ex[]ense  of  the  Republic. 

Something  also  has  been  said  of  the  people, 
now  watching  our  proceedings  with  patriot 
solicitude,  and  it  has  been  proclaimed  that 
they  are  wrong  to  intrude  their  judgment.  I 
do  not  think  so.  This  is  a  political  proceed- 
ing, which  the  people  at  this  moment  are  as 
competent  to  dedae  as  the  Senate.  They  are 
the  multitudinous  jury,  coming  from  no  small 
vicinage,  but  from  the  whole  country  ;  for,  on 
this  impeachment,  involving  the  Public  Safety, 
thevicinageisthe  whole  country.  It  is  they  who 
have  sent  us  here,  as  their  representatives,  and 
in  their  name  to  consult  for  the  common  weal. 
In  nothing  can  we  escape  their  judgment,  least 
of  all  on  a  question  bke  that  now  before  us. 
It  is  a  mistake  to  suppose  that  the  Senate  only 
has  heard  the  evidence.  The  people  have  heard 
it  also,  dca/  hy  day,  as  it  mas  delivered,  and 
have  car^lly  considered  the  ease  on  its  mer- 
its, properly  dismissing  all  apologetic  subtle- 
des.  It  will  be  for  iheia  to  review  what  has 
been  done.  They  are  above  the  Senate,  and 
will  "rejudge  its  justice."  Thus  it  has  been 
in  other  cases.  The  popular  superstition  which 
long  surrounded  tbe  Supreme  Court  could  not 
save  this  tribunal  from  condemnation,  amount- 
ing sometimes  to  execration,  when,  by  an  odious 
judgment,  it  undertook  to  uphold  Slavery ;  and 
down  to  this  day  Congress  has  justly  refused  to 
place  the  bust  of  the  Cbief  Justice,  who  pro- 
nounced this  judgment,  in  the  hall  of  that  tri- 
bunal where  he  presided  so  long.  His  prede- 
cessors are  all  there  in  marble  j  no  marme  of 
Taney  is  there.  The  present  trial,  like  that  in 
the  Supreme  Court,  is  a  battle  with  Slavety, 
Acguiital  is  another  Dred  IScoit  decision,  and 
another  chapter  in  the  Barbarism  of  Slavery. 
How  can  Senators,  who  are  discharging  a  po- 
litical function  only,  expect  that  the  voice  of 
the  people  will  be  more  tender  for  them  than 
itwas  for  aChief  Justice,  pronouncing  judgment 
from  the  bench  of  the  Supreme  Court  in  the 
exercise  of  judicial  power?  His  fetewekuow. 


Nor  learning,  nor  private  virtues,  nor  vener- 
able years,  could  save  him  from  justice.  In 
the  great  pillory  of  history  he  stands,  and  there 
be  must  stand  forever. 

The  people  cannot  witness  with  indifference 
the  ahandooment  of  the  great  Secretary,  who 
organized  their  armies  against  the  rebellion 
and  then  organized  victory.  Following  him 
gratefully  through  the  trials  of  the  war,  they 
fonodnew  occasion  for  gratitude  when  he  stood 
out  alone  against  that  wickedness  which  was 
lifted  t«  power  on  the  pistol  of  an  assassin. 
During  these  latter  days,  when  tyrannical  pre- 
rogative invaded  all,  he  has  kept  tbe  bridge. 
When  at  a  similar  crisis  of  English  history 
Hampden  stood  out  against  the  power  pf  the 
Crown,  it  is  recorded  by  the  contemporary  his- 
torian, Clarendon,  that  "  he  became  the  ai^u- 
ment  of  all  tongues;  every  man  inquiring  who 
and  what  he  was,  that  durst  at  his  own  chaise 
support  the  liberty  and  property  of  the  king- 
dom and  rescue  his  country  from  being  made  a 
prey  to  the  Court."  Such  things  are  also  said 
with  eq^ual  force  of  our  Secretary.  Nor  is  it 
forgotten  that  the  Senate,  by  two  solemn  votes 
of  more  than  two  thirds,  ha^  twice  instructed 
him  to  stay  at  the  War  Department,  the  Presi- 
dent to  the  contrary  notwithstanding.  The 
people  will  not  easily  understand,  on  what  prin- 
ciple of  Constitution,  law,  or  morals,  the  Sen- 
ate can  twice  instruct  the  Secretary  to  stay, 
and  then,  by  another  vote,  deliberately  surren- 
der him  a  prey  to  presidential  tyranny.  Talk 
of  asomersault;  talk  of  self-stultification;  are 
not  both  here?  God  save  me  from  participa- 
tion in  this  disastrous  wrong,  and  may  He 
temper  it  kindly  to  our  afflicted  country. 

For  myself,  I  cannot  despair  of  the  Repub- 
lic, It  is  a  life-boat,  which  wind  and  wave 
cannot  sink;  but  it  may  suffer  much  and  be 
beaten  by  storms.  All  this  I  clearly  see  before 
us,  if  you  fail  to  displace  an  unfit  commander, 
whose  power  is  a  peril  and  a  shame. 

Alas  I  for  all  the  ovil  that  must  break  upon 
the  country,  especially  in  the  suffering  South, 
as  it  goes  forth  that  this  bad  man  is  confirmed 
in  the  prerogatives  he  has  usurped. 

Alas  [  for  that  peace  and  reconciliation,  tbe 
longing  of  good  men,  now  postponed. 

Alas  I  for  that  security,  so  important  to  all, 
as  the  only  foundation  on  which  to  build,  polit- 
ically or  financially.     This,  too,  is  post] ^ 

How  can  people  found  a  government  oi 
or  buy  unless  they  are  first  secure  I 

Alasl  for  the  Kepublio  degraded  as  never 
before,  while  the  Whisky  Ring  holds  its  orgy 
of  corruption  and  the  Ku-Klus-Klan  holds  its 
orgy  of  blood  I 

Alasl  for  the  hearts  of  the  people  bruised 
to  unutterable  sadness,  as  they  witness  the 
cruel  tyranny  installed  anew  ] 

Alas  I  for  that  race  so  long  oppressed,  but 
at  last  redeemed  from  bondage,  now  plunged 
back  into  another  hell  of  torment, 

Alasl  for  the  Unionists,  white  and  black 
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alike,  who  have  trusted  to  our  flag.  Yon  now 
Burrender  them  to  those  persecutors,  whose 
representative  is  before  yon  for  judgment. 
Thejaretliela3tinmythoughta,asI  pronounce 
that  vote  which  is  too  feeble  to  save  them  from 
intolerable  wrong  and  outrage.  They  are  fel- 
low-citiaens  of  a  common  country,  brethren  of 
a  common  Humanity.  I  offer  them  at  this 
terrible  moment  the  sympathy  and  fellowship 
of  a  heart  that  Buffers  with  them.  So  just  a 
cause  cannot  be  lost.  Meanwhile  may  they 
find  in  themselves,  and  in  the  goodness  of  an 
overruling  Providence,  tliat  rescue  and  protec- 
tion which  the  Senate  refuses  to  give. 


OPINION 

HON.  JUSTIN  S.MORRILL. 

An  explanation  of  a  vote  in  tbe  Senate  may 
be  desirable  and  sometimes  useful,  but  no 
explanation  can  ever  rise  in  value  above  that 
of  the  record  of  the  vote  itself;  and  there  is 
no  vote  which  can  be  taken  under  any  circum- 
stances from  which  the  consciences  of  Senators 
can  be  separated  from  an  oath.  In  an  im- 
2>eachment  trial  the  obligation  is  more  impres- 
sive by  being  made  special  instead  of  general. 
The  duty  ia  changed,  and  a  corresponding 
change  is  roadein  the  form  of  the  oath.  That 
change  freshly  requires  of  us  impartiality  ac- 
cording to  law  and  the  facts.  Our  votes  upon 
the  articles  of  impeachment  will  stand  for  alt 
coming  time  as  the  embodiment  of  our  view  of 
the  merits  of  the  whole  case.  It  is  that  upon 
which  I  hope  to  justify  a  clear  conscience,  and 
not  upon  making  a  better  argument  than  has 
yet  been  made  upon  one  side  or  the  other. 

I  shall  not  attempt  an  exhaustive  examina- 
t  n  ot  any  one  of  the  articles  of  Impeaohment, 
but  shall  give  my  opinions  upon  some  of  the 
top        a   ed  by  the  questions  at  issue,  and  the 

It   of  those  opinions  when  applied  to  the 
Hev  ral  a  tides. 

II  gu  It  or  innocence  of  President  John- 
son harged  in  the  eleven  articles  presented 
by  th  House  of  Eepresentatives  lately  rests 
upon  facts  standing  upon  the  record.  In  their 
nature  the  proofs  are  irrefragable,  and  we  must 

•  take  them  as  we  find  them.  The  written  Con- 
stitution, the  written  law,  the  written  order  to 
Secretary  Stanton  to  surrender  his  office,  and 
the  written  authority  to  Lorenzo  Thomas  to 
take  possession  of  the  office  of  Secretary  of 
War,  with  its  papers  and  effects,  are  all  before 
us,  and  the  issue  on  trial  depends  chiefly,  as  it 
appears  to  me,  upon  a  correct  interpretation 
wnich  we  may  be  expected  to  give  to  these 
documents.  In  addition  to  this  uiere  is  much 
documentary  evidence  and  the  testimony  of 
Jiving  witnesses,  and  especially  that  of  General 
Lorenzo  Thomas,  who  testifies  that  he  has 
acted  as  Secretary  of  War  so  far  as  to  meet 
with  the  President  at  meetings  of  his  Cabinet, 


and  was  there  recognized  as  Secretary  of  War. 
Such  is  the  support  upon  which  the  main 
burden  of  the  larger  portion  of  the  articles  of 
impeachment  rests. 

The  first  article  charges  in  substance  that  on 
the  2lBt  day  of  February,  1868,  Andrew  John- 
son, President  of  the  United  States,  in  viola- 
tion of  the  Constitution  and  lawBof  the  United 
Slates,  did  unlawfully  issue  an  order  in  writing 
for  the  removal  of  Edwin  M.  Stanton  from  the 
office  of  Secretary  for  tbe  Department  of  War, 
without  the  advice  and  consent  of  the  Senate, 
then  and  there  being  in  session,  and  against  the 
provisions  of  "An  act  regulating  the  tenure  of 
certain  civil  offices,"  passed  March  2,  1867. 

The  second  article  charges  that,  in  violation 
of  the  Constitution  and  the  law,  as  mentioned 
in  the  first  article,  on  the  same  day  the  Presi- 
dent issued  and  delivered  a  letter  of  authority 
to  Lorenzo  Thomas,  empowering  him  to  actas 
Secretary  of  War  ad  interim,  and  to  imme- 
diately enter  upon  the  discharge  of  the  duties 
of  that  office,  tnere  being  no  vacancy  therein. 

The  third  article  varies  from  the  second 
article  by  charging  the  same  acts  to  have  been 
done  in  violation  of  the  Constitution  and  with- 
out authority  of  law. 

To  ascertain  whether  the  Constitution  has 
been  violated  it  is  necessary,  after  findingthat 
the  principal  &cts  as  alleged  have  been  proved 
or  admitted,  to  carefully  examine  what  are  its 
provisions,  and  we  find  that  the  President 
shall  have  powerto — 

"Nominate,  and  by  and  with  the  advioa  and  con- 
sent of  the  Senate  ehali  uppoint.  omba^sndora.  other 
Sublio  miniaters  and  oonaiila,  judges  of  tbe  SuDreme 
ourt.  and  all  other  officers  of  the  United  States 
whose  appointments  are  not  herein  otherwise  pro- 
vided for,  and  which  shall  be  established  by  Ian: 
but  Congreaa  may  by  law  vast  the  appointment  of 
sueli  Inferior  otSoers  as  they  think  proper  in  tbe 
President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  Departments.   The  President  shall  have  power  to 


Depart 


of  the  Senate  by  ei 


The  power  of  removal  being  nowhere  ex- 
pressly given  to  the  President,  it  is  only  an 
implied  power  resulting  from  the  power  to  ap- 
point, and  the  power  to  appoint  is  confided  to 
the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate,  including  the  latter  as  sub- 
stantially as  the  former,  except  in  the  case  of 
inferior  officers,  which  Congress  may  think 
proper  by  law  to  vest  in  the  President  alone, 
in  the  courts,  or  heads  of  Departments. 

As  an  implied  power  derived  from  that  of 
appointment,  it  must  attach  to  those  having 
the  power  to  appoint.  It  cannot  be  claimed 
that  the  office  of^  Secretary  of  War  is  an  infe- 
rior office,  nor  that  any  existing  law  vests  au- 
thority in  the  President  alone  to  appoint  a  Sec- 
retary of  War  during  a  session  of^the  Senate, 
nor  yet  that  the  power  to  nominate  carries  with 
it  the  power  to  confer  upon  any  such  nominees 
tbe  right  to  take  and  hold  ofiioe,  with  all  the 
emoluments,  without  an  appointment  by  and 
with  the  advice  and  conseot  of  the  Senate. 
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e  the  President  may  temporarily  fill 
which  happen  during  the  recess  of 
the  Senate ;  but  it  ia  going  too  far  to  assume 
that  he  may  first  do  an  act  not  allowed  by  the 
Constitution  in  orderto  open  the  dooreo  that  he 
may  do  another  thing  which  is  allowed ;  that 
he  may  empty  under  the  power  only  to  fill ;  or 
that  he  may  make  a  vacancy  to  happen  with  a 
view  to  an  exercise  of  the  power  to  fill  a  va- 
cancy. Things  Aappen  by  chance — as  by  death, 
resignation,  absence — not  by  previous  contriv- 
ance.  An  insurance  policy  is  valid  when  the 
ship  happens  to  get  foundered,  not  when  it  is 
designedly  scuttled  and  sunk  by  the  owner. 
The  power  to  ereat«  vacancies  at  will,  to  fll! 
them  with  A,  and  then  to  come  to  the  Senate 
for  advice  and  consent  to  fill  them  either 
with  A,  or  with  B,  is  an  absurdity.  T!ie  faith- 
ful daughter  asks  parental  advice  and  consent 
before  she  gets  married,  not  after.  The  power 
claimed  by  President  Johnson  to  create  vacan- 
cies at  will  would  blot  out  one  of  the  most 
important  functions  of  the  Senate,  designed  to 
be  one  of  the  highest  safeguards  of  the  Con- 
stitution against  execative  indiscretions  and 
usurpations,  as  even  appointments  consented 
to  during  the  session  of  the  Senate,  if  the  claim 
of  unlimited  powerof  removal  by  the  President 
were  to  be  tolerated,  might  be  set  aside  the 
moment  after  the  adjournment  of  the  Senate 
for  other  and  different  appointments  never 
advised  and  never  consented  to  by  the  Senate. 
All  stability  would  be  lost,  and  ml  officers  of 
the  Government  would  hold  their  places  at  the 
merewillandcaprice  of  the  President,  Itwould 
enthrone  the  one-man  power  against  all  else, 
Such  a  power  in  a  free  Government  would  be 
neither  prudent  nor  safe,  though  placed  in  the 
most  scrupulous  hands ;  and  if,  by  chance,  in 
other  hands  it  would  be  dangerous. 

Yet  President  Johnson,  in  face  of  the  plain 
provision  of  die  Constitution,  not  only  defiber- 
ately  makes  a  removal  of  the  Secretary  of  War, 
but  officially  authorizes  another  man,  an  obe- 
dient subordinate,  U)  dischai^e  the  duties  of 
the  office.  It  matters  little  by  what  name  the 
President  designated  him,  or  for  how  long  a 
time,  or  whether  as  Secretary  ad  interim,  for 
onedayorindefinitely,  he  in  tended  that  Lorenzo 
Thomas  should  be  foe  the  time  the  actual  Sec. 
retary  of  War,  so  to  be  recognized  by  himself, 
and  so  to  be  recognized  by  all  the  Executive 
Departments  of  the  Government,  and  to  im- 
mediately enter  upon  the  discharge  of  the  duties 
of  the  office,  although  there  is  no  more  lawful 
power  to  aulhorke  than  to  appoint  to  office,  or 
to  issue  a  letter  of  authority  than  to  make  an 
actual  appointment,  and  no  more  power  to 
appoint  an  ad  interim  Secretary  than  a  Sec- 
retary in  full.  Nothing  but  the  illegality  of 
the  act  of  the  President  now  keeps  Thomas  out 
and  Stanton  in  office  as  Secretaiy  of  War.  If 
the  Senate  decide  to-day  that  the  President 
has  not  transcended  his  lawful  authoritjiu  the 
removal  of  Mr.  Stanton,  by  force  of  that  decis- 
ion Adjutant  General  Thomas  may  take  pos- 


session of  the  office  to-raoiTOw.  If  that  he  so, 
then  Senators  who  by  their  votes  reinstated  Mr. 
Stanton  in  his  office  inflicted  a  great  wrong 
upon  him,  and  have  given  to  Congress  and  the 
country  a  very  unnecessary  excitement.  It 
seems  to  me  that  there  was  no  constitutional 
authority  for  the  removal  of  Stanton  by  the 
President,  and  still  less  for  the  appointment 
of  Thomas  as  Secretary  ad  interim. 

The  next  thing  I  propose  to  consider  is  the 
act  regulating  the  tenure  of  certain  civil  offices, 
passed  March  2,  I8t»7,  as  follows,  namely ; 


'■That  overr  person  holding  c 
which  be  has  been  appoioted  oy 


iDd  n 


of  the  President  bywh 

SoiDted,audou«montht 
y  and  nith  the  udvioe  i 


h[t  for  and  during  the  term 
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As  its  title  declares,  this  act  regulates  the 
tenure  of  certain  civil  offices — authorizing  all 
persons  in  office,  whether  for  fixed  or  indefi- 
nite terms,  to  hold  the  same  until  their  success- 
ors "shall  have  been  appointed  by  and  with 
the  adviee  and  consent  of  the  Senate,"  {as 
contemplated  by  the  Constitution,)  except  that 
the  heads  of  the  Executive  Departments  are 
to  "  hold  their  offices  respectively  for  and  dur- 
ing the  term  of  the  President  by  u>kom  th^ 
mag  have  been  appointed,  and  one  month  there- 
after, subject  to  removal  by  and  with  the  advice 
and  consent  of  the  Senate." 

Tbjs  is  not  an  unusual  exercise  of  legislative 

eiwer.  The  subject  is  one  that  has  been  legis- 
ted  upon  by  Congress  both  early  and  late, 
and  whatever  laws  may  be  on  the  statute-book 
of  a  prior  date  in  conflict  with  the  latest  act 
must  be  held  to  be  superseded,  and  need  not  be 
considered  so  far  as  this  case  is  couoerned,  I 
understand  this  to  be  the  legal  view,  and  it  is 
certtunly  a  common-sense  view  of  the  rules  of 
construction.  The  law  of  March  2,  18S7, 
holds  the  President  and  Senate  simply  to  the 
requirements  of  the  Constitution  and  fixes  the 
term  of  office.  The  question  whether  it  in- 
cludes members  of  the  Cabinet  appointed  by 
President  Lincoln  is  the  only  one  deserving 
consideration.  Intended  as  a  permanent  stat- 
ute, it  was  provided  that  the  term  of  the  heads 
of  the  Executive  Departments  should  expire 
one  month  after  the  term  of  the  President  by 
whom  they  were  appointed  had  expired.  The 
term  of  the  President  under  the  Constitution 
is  fouryears— no  more  and  no  less — fixed  by  law 
to  commence  on  the  4th  of  March  next  after  the 
presidential  election  ;  and,  though  the  Pres- 
ident may  die  or  become  insane  and  his  jilace 
be  filled  by  another,  the  term  will  expire  at 
precisely  the  same  time  it  would  had  he  lived 
or  remained  sane.  When  the  Vice  President 
becomes  President  by  accident,  by  death,  or 
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Otherwise,  1 


__,    ;s  out  the  remainder  of  the 

term  for  which  his  predecessor  was  elected, 
&nd  no  more,  be  the  traction  longer  or  shorter. 
Neither  legally  nor  nominally  has  he  any  term. 
The  time  of  service  is  purely  accidental,  and 
cannot  be  foreseen  nor  nsed  by  law. 

It  hae  been  ev«i  questioned  whether  the 
person  so  actiug  as  President,  though  not  so 
elected,  should  receive  the  official  title  of  Presi- 
dent; but  ithas  not  been  doubted  that  the  term 
of  his  official  eicistence  was  that  of  the  deceased 
President,  and  to  be  terminated  at  the  end  of 
the  four  years  for  which  the  latter  had  been 
elected.  A  Senator  or  a  member  of  the  House 
of  Eepresentatives  dies  during  his  terra  of  ser- 
vice, and  another  is  elected  to  fill  out  the  va- 
cancy, but  the  new  Senator  or  new  member  has 
no  term  of  office  himself;  he  serves  out  the  re- 
luainder  of  the  term  to  which  he  has  succeeded 
of  his  predecessor.  The  presidential  term  must 
be  analogous  to  that  of  Senator  or  member  of 
the  House.  If  this  be  deemed  afair  conclusion 
it  will  be  seen  that  the  proviso  as  well  as  the 
body  of  the  act  of  March  2,  1867,  prevents  the 
Temoval  of  Mr.  Stanton  without  the  advice  and 
consent  of  the  Senate.  Contemporary  con- 
struction of  the  language  of  a  statute  cannot 
be  held  to  set  aside  its  plain  meaning ;  but  when 
it  SQStains  that  plain  meaning  it  is  not  unfair  to 
consider  it.  TheHouse  of  Bepresentativea,  it 
is  well  known,  in  framing  the  tenure- of- office 
act,  strenuously  contended  that  the  members  of 
the  Cabinet  should  be  included  and  protected ; 
bnt  the  Senate  only  proposed  to  prevent  the 
sweeping  removal  of^all  civil  officers  except 
Cabinet  officers.  The  Minister  of  War  had  ren- 
dered conspicuous  service,  and,  whether  he 
needed  or  desired  protection  ag^nst  sudden 
removal  without  the  consent  of  the  Senate  or 
not,  the  House  was  urgent  to  have  it  awarded. 
Beyond  all  doubt  they  so  intended  to  have  it, 
and  with  reason  believed  they  had  accom- 
plished their  purpose.  Aa  a  member  of  the 
House  1  so  understood  the  language  of  the  act 
then,  and  I  am  unable  to  ^ive  it  a  difierent  con- 
struction now.  On  its  hnal  passage  General 
ScHEKCE,  of  the  committee  of  conference,  said: 

"It  13  in  faxit  an  Beoeptanee  by  tha  Sanata  of  the 
po^don  taken  b^f  the  House." 

Could  anything  be  mote  emphatic?  The 
Senate  manager,  [Mr.  Williams,  of  Oregon,] 
who  had  most  to  do  with  the  language  of  the 
biU  in  the  committee  of  conference,  where  it 
tjiolc  its  final  shape  and  form,  had  no  doubt 
then,  and,  as  I  understand,  has  none  now,  that 
it  did  and  does  include  all  members  of  the 
Cabinet.  Nor  is  there  anything  wrong  in  such 
a  conclusion  as  applicable  to  President  John- 
son, When  the  presidential  office  fel!  npou 
himthetenure-of  office  act  had  not  tieen  passed, 
and  he  might  undoubtedly  have  changed  his 
Cabinet  officersathispleaaure;  whether  wisely 
or  not  it  is  unnecessary  to  consider.  By  not 
doing  so  he  both  legally  and  morally  adopted 
.them  as  hisown  as  much  as  he  could  have  done 
by  actual  appointment.    He  has  dally  so  rec- 


ognized the  fact  officially  in  all  possible  forms. 
when  the  act  was  before  hiro  for  approval  he 
clearly  comprehended  its  provisions,  aaai^peara 
by  his  veto  message.  He  also  admits  in  his 
message  to  the  Senate,  December  12,  1867, 
referring  to  his  Cabinet,  that  "if  any  one  of 
these  gentlemen  had  then  said  to  me  that  he 
would  avail  himself  of  the- provisions  of  that 
bill  in  case  it  became  a  law,  I  should  not  havo 
hesitated  a  moment  as  to  his  removal,"  show- 
ing that  he  had  not  failed  to  understand  its  full 
import.  It  is  also  worthy  of  notice  from  this 
declaration  of  President  Johnson  tliat  no  head 
of  any  of  the  Executive  Departments,  whatso- 
ever might  have  been  his  merits  or  demerits 
otherwise,  could  then  have  given  an  opinion 
in  favot  ,of  the  bill  but  at  the  peril  of  instant 
ejection  from  office;  and  if  all  gave  opinions 
against  it,  as  has  been  intimated,  the  President 
might  very  well  feel  safe  from  any  embarrass- 
ments in  the  future  in  retaining  them.  But 
when  Secretary  Stanton  came  to  considerlaws 
not  afiecting  himself  so  much  as  the  nadon, 
and  failed  to  second  President  Johnson  in  his 
policy  of  obstruction  to  the  reconstruction  acts 
passed  in  July,  1867,  then  President  Johnson 
sought  to  crush  out  the  Secretary  as  promptly 
as  he  undoubtedly  would  have  succeeded  in 
doing  had  no  such  law  as  the  tenure- of- office 
act  been  passed. 

After  the  bill  became  a  law  Mr.  Stanton 
obeyed  it,  even  though  it  be  true  that,  not 
foreseeing  the  full  extent  of  the  President's 
perverse  policy  and  purposes,  he  had  not 
favored  its  passage;  but  the  President  determ- 
ined not  to  obey  it.  Even  when,  in  compli- 
ance with  the  letter  of  the  taw,  he  suspended 
Mr.  Stanton  in  August,  1867,  informing  other 
Departments  that  he  had  so  suspended  him, 
and  reported  the  reasons  for  the  suspension  to 
the  Senate  (in  strict  accordance  witii  the  law) 
within  twenty  days  after  the  commencement 
of  the  next  session,  itwould  only  seem  to  have 
been  done  in  good  faith,  provided  the  Senate 
consented  to  the  suspension ;  but  if  the  Senate 
should  not  so  consent  it  was  the  FresidenPa. 
ptirpose  to  prevent  Mr.  Stanton  from  resuming 
the  o^e  of  Secretary/  of  War,  according  to 
his  own  confession,  in  liis  letter  to  General 
Grant,  February  10,  1868;  or,  in  other  words, 
if  he  could  not  bend  the  Senate  to  his  wiU  he 
had  already  determined  to  dely  the  law.  The 
suspension  of  Mr.  Stanton  in  August  would 
have  been  lawful  had  there  been,  instead  of 
mere  pretests,  any  valid  charges  of  misbe- 
havior or  disability  against  him  worthy  of  the 
just  consideration  of  the  Senate;  but  there 
were  no  such  charges,  and  he  was  properly 
restored  by  the  Senate.  President  Johnson 
could  now,  while  the  Senate  is  in  session,  by 
obtaining  il&  advice  and  consent,  oust  Mr. 
Stanton  at  any  momentj  or  any  other  civil 
officer,  by  only  nominating  a  fit  and  proper 
person  for  his  successor ;  but  solitary  and  alone 
he  cannot  legally  remove  him,  not  does  it  even 
appear  probable  that  the  Secretary  of  Wat  ad 
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inlerim,  Lorenzo  Thomas,  to  use  his  most 
energetic  words,  can  "  kick  him  out," 

The  constitutional  power  of  the  President 
has  not  been  invaded  bj  Congress,  bnt  the 
Joint  power  of  the  Senate  has  been  solemnly 
asserted  aod  ought  not  now  to  be  surrendered 
to  any  President,  and  especially  not  to  one 
■who  manifests  so  much  avidity  to  monopolize 
the  political  eontroiof  the  Governmentasdoea 
the  present  incumbent.  Withoutpassingupou 
the  ([uestion  as  to  whether  the  tenure-of-offiBe 
act  is  in  every  respect  expedient  or  not,  I  sea 
no  reason  to  question  its  expediency  now,  nor 
its  constitutionality  at  any  time.  That  cruee- 
tion  has  been  twice  solemnly  decided  by  more 
than  two  thirds  of  each  branch  of  Congress, 
and  recently  by  a  still  larger  proportion  of  the 
Senate.  Not  one  of  these  legislators,  nndor 
their  oath  of  office,  could  have  voted  for  this 
law  believing  it  was  unconstitutional,  and  it 
would  be  pitifully  absurd  to  suppose  that  they 
have  suddenly  changed  their  opinions,  or  that 
the  country  will  be  very  swifi  to  accept  the 
opinions  of  President  Johnson  and  his  advisers 
as  of  more  weight  than  the  combined  authority 
of  more  than  two  thirds  of  both  Houses  of 
Congress. 

Precedents  have  been  cited  to  sustain  the 
action  of  the  President,  and  it  should  be  noted 
first  that  they  all,  such  as  they  are,  bear  date 
prior  to  the  passage  of  the  tenure- of- office  act, 
when  there  might  have  been  some  lawful  au- 
thority to  justify  the  same ;  but  it  is  hardly  too 
much  to  claim  that  there  is  not  one  valid  pre- 
cedent in  the  whole  history  of  our  Government 
where  a  President  has  positively  removed  a 
Cabinet  officer  while  the  Senate  was  in  session 
without  its  consent.  The  case  of  Timothy 
Pickering,  under  ■  President  Adams,  was  no 
exception ;  for  on  the  same  day  the  Senate 
advised  and  consented  to  the  appointment  of 
John  Marshall  in  the  place  of  Pickering.  Ad- 
mit President  Johnson's  pretensions  and  he 
might  at  once,  without  any  barrier,  remove 
McCulloeh  or  F.  B.  Spinner  and  put  any  gen- 
iCra!  of  the  Army  into  power  as  Secretary  oF 
the  Treasury  ad  interim  or  as  Treasurer  ad 
interim.  He  has  certainly  as  much  power 
over  the  purse  as  over  the  sword  of  the  nation, 

Sanction  this  pretension  of  the  Executive 
and  our  Republic  would  be  no  more  a  free 
Government  than  that  of  the  French  empire. 

I  shall  cite  one  more  significant  fact  that 


weeks  prior  to  the  close  of  his  terra,  as  an  act 
of  official  courtesy  due  to  his  successor,  issues 
a  proclamation  to  convene  the  Senate  at  twelve 
o'clock  m.  on  the  4th  of  March  next  succeed- 
ing, "to  receive  and  act  upon  such  commu- 
nications as  may  be  made  to  it  on  the  part 
of  the  Executive,"  and  this  is  done  to  give  the 
incoming  President  a  chance  to  have  a  new 
.Cabinet  by  and  with  the  advice  and  consent 
of  the  Senate,    This  has  been  the  nniversa! 


practice.  Franklin  PierceisBued  such  a  proc- 
lamation on  the  16th  day  of  February,  1867, 
for  the  Senate  to  convene  at  twelve  o'clock  m, 
on  the  4th  of  March,  1857,  and  it  did  so  con- 
vene and  remain  in  session  for  ten  days,  James 
Buchanan  issued  a  like  proclamation  in  the 
same  words  February  11,  1861.  Now,  if  the 
President  can  make  removals  and  appoint- 
ments of  Cabinet  officers,  or  manufacture  any 
ad  interint  substitutes,  without  the  advice  and 
consent  of  the  Senate,  why  do  these  extraor- 
dinary executive  sessions  of  the  Senate  so 


dent  in  the  first,  second,  and  l^id  articles 
confessedly  true,  and  they  ate,  in  my  opinion, 
without  any  constitutional  or  lawful  justifica- 
tion. That  they  corae  within  the  range  of  im- 
peachable offenses  there  can  be  no  reasonable 
doubt. 

The  fourth  article  charts  that  the  President 
did  unlawfully  consjjire  with  Lorenzo  Thomas 
and  other  persons  with  intent,  by  intimidation 
and  threats,  to  hinder  Edwin  M.  Stanton  from 


k; 


It  does  not  appear  to  me  that  sufficient  proof 
haa  been  produced  to  sustain  the  charge  of 
'■  intimidation  and  threats,"  as'  alleged.  The 
President  told  General  Sherman  that  Stanton 
"  was  cowardly,"  but  it  does  not  appear  that 
he  has  yet  acted  on  the  idea  of  trying  to  oper- 
ate upon  him  through  his  fears,  nor  does  it 
appear  that  he  authorized  General  Thomas  so 
to  operate. 
The  fifth  article  charges  that  the  President 
I  did  unlawfully  conspire  with  Lorenzo  Thomas 
I  and  other  persons  to  prevent  and  hinder  the 
I  oxocntion  of  the  tenure- of  office  act,  passed 
March  2,  1867,  and  did  unlawfully  attempt  to 
:nt  Edwin  M.  Stanton,  then  Secretary  of 
,  from  holding  said  office- 
It  is  very  evident  that  President  Johnson 
was  ready  to  accept  M,  and  that  he  sought  it 
from  various  quarters  to  prevent  and  hinder 
the  execution  of  the  tenure- of-office  act,  and 
that  he  did  attempt  to  prevent  Mr.  Stanton 
from  holding  the  office  of  Secretary  of  War  bj 
making  an  unlawful  agreement  or  by  conspiring 
with  Lorenzo  Thomas.  It  Is  clear,  also,  that 
at  last  the  President  found  General  Thomas 
grateful  for  his  recent  restoration  to  the  office 
of  Adjutant  General  of  the  Army,  who  with 
the  Constitution  and  the  lares  on  his  lips  agreed 
and  was  ready  tocarryouthia  unlawful  orders, 
designs,  and  purposes.  If  any  further  proof 
was  required  beyond  his  many  abortive  strug- 
gles to  accomplish  his  ends,  the  admissions  of 
the  President  in  his  letter  to  General  Grant, 
February  10,  1868,  would  be  conclusive  on 
this  point. 

The  sixth  article  varies  from  the  fourth  in 
charging  that  the  President  conspired  by  force 
to  seize,  take,  and  possess  the  property  of  the 
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United  States  in  the  Department  of  War,  in 
violation  of  tlie  conspiracy  act  of  July  31, 
1861,  and  of  the  tenure- of- oiEce  act  of  March 
2,  1867. 

That  Adjutant  General  Thoniaa  had  revolved 
in  his  own  mind  the  idea  of  force,  if  it  should 
be  necessary,  to  get  possession  of  the  War 
Department,  there  is  no  doubt  from  his  own 
testimony,  as  well  as  that  of  others,  especially 
that  of  Samuel  Wilkeaon ;  but  the  President 
appears  to  have  pocketed  the  order  suggested 
by  Thomas  for  a  call  upon  General  Grant  for 
a  military  order,  and  it  hardly  seems  right  to 
jnake  President  Johnson  responsible  for  the 
ntterances  or  the  acts  of  this  frivolous  old  man, 
Adjutant  General  Thomas,  notwithstanding  he 
was  the  President's  trusted  ^ent,  and,  per- 
haps, Eia  liable  to  put  on  a  coat  of  mail  as  any 
more  peaceful  mask.  Furthermore,  it  does 
not  appear  to  me  that  the  act  of  July  31, 18G1, 
"to  define  and  punish  certain  conspiracies," 
one  of  the  legislative  necessities  arising  during 
the  war,  was  intended  to  apply  or  can  properly 
be  made  to  apply  to  the  present  case. 

The  seventti  article  varies  from  the  fifth  in 
charging  the  President  with  unlawfully  con- 
spiring with  Lorenjo  Thomas  to  unlawfully 
seize,  take,  and  possess  the  property  of  the 
United  States  in  Ihe  Department  of  War,  in 
disregard  of  the  act  of  March  2,  1S67. 

The  facts  and  reasons  touching  the  fifth  arti- 
cle are  applicable  to  the  seventh,  and  the  same 
conclusions  follow. 

The  eighth  article  charges  the  President  with 
intent  unlawfully  to  control  the  disbursements 
of  the  moneys  appropriated  for  the  military 
service  and  the  Department  of  War,  contrap' 
to  "An  act  regulating  the  tenure  of  certain 
civil  ofSces;"  and,  without  the  advice  and  con- 
sent of  the  Senate,  then  being  in  session,  did, 
on  the  21st  day  of  February,  1868,  issue  and 
deliveraletterofauthority  to  Lorenzo  Thomas, 
empowering  him  to  act  as  Secretary  of  War  ad 
inteHm. 

This  article  is  controlled  by  most  of  the  facts 
and  arguments  belonging  to  the  second  article. 
I  shall  only  add  that  the  main  purpose  of 
wresting  the  office  of  Secretary  of  War  from 
the  hands  of  Edwin  M.  8tanton  could  not  have 
been  to  deprive  him  of  the  barren  honor  of  the 
official  title,  but  to  get  the  control  of  its  depart- 
mental power.  The  control  of  the  disburse- 
ments of  moneys  for  the  preservation  of  the 
public  peace  in  the  rebellious  States,  or  for  the 
tnainteuance  of  the  Freedmen's  Bureau,  by 
which  much  or  nothing. may  be  done,  accord- 
ing to  the  discretion  of  those  in  authority, 
■would  be  no  barren  scepter  within  the  grasp 
of  one  whose  profouodest  hatred  seems  to  be 
escited  when  beholding  such  disbursements 
made  for  the  protection  of  the  Union  men  of 
the  South,  now  more  than  ever  struggling  for 
life  and  liberty,  and  who  are  seeking  to  restore 
rebellious  States  to  their  practicd  relations 
with  the  Union  on  the  basis  of  freedom,  equal- 
ity, and  justice. 


The  ninth  article  charges  that  the  President, 
on  the  22d  day  of  February,  1808,  brought 
before  him  General  William  H.  Emory,  the 
commander  for  the  department  at  Washington, 
and  sought  to  instruct  him  that  a  certain  law, 
requiring  military  orders  from  the  Preaident  or 
Secretary  of  War  to  be  issued  through  the  Gen- 
eral of  the  Army,  was  unconstitutional,  with 
intent  to  induce  the  said  Emory  to  violate  the 
same,  and  with  further  intent  thereby  to  enable 
the  President  to  prevent  the  execution  of  the 
re-of-office  act,  and  to  prevent  Mr.  Stan- 
from  holding  the  office  of  Secretary  of 


Each  expressed  frank  opinions,  and  those  of 
Genera]  Emory  being  the  most  commendable, 
the  President  appears  to  have  been,  and  ought 
to' have  been,  quite  as  much  instructed  as  was 
General  Emory.  If  any  guillj  purpose  was 
entertained  on  the  part  of  the  President  it  did 
not  ripen  into  a  disclosure  in  the  presence  of 
the  main  witness.  General  Emory. 

The  tenth  article  charges  President  Johnson 
with  having  in  various  speeches  made  declara- 
tions, threats,  and  scandalous  harangues,  in- 
tended to  excite  the  contempt  and  odinm  of 
the  people  against  Congress  and  the  laws  of 
the  United  States  duly  enacted  thereby. 

The  facts  here  alleged  seem  to  have  been 
abundantly  proved,  and  there  is  no  doubt  of 
the  stain  brought  upon  the  country  and  upon 
the  President  by  these  intemperate  and  inde- 
cent utterances.  They  are  evidences  of  bad 
taste  and  violent  temper,  such  as  are  not 
infrequently  exhibited  in  political  discussions, 
and  sometimes,  it  is  to  he  Regretted,  have  ap- 

E eared  as  foul  blots  in  legislative  discussions. 
t  would  he  hardly  just  to  give  these  presi- 
dential harangues  an;  interpretation  beyond 
their  political  gignificancc.  We  may  regret 
them  becauseof  the  stigma  and  scandal  thereby 
brought  before  the  nation.  If  these  discredit- 
able speeches  had  been  made  with  a  view  to 
excite  armed  rebellion,  or  had  been  made  in 
time  of  war,  the  charge  would  be  far  mora 
serious.  I  do  not,  however,  think  it  a  stretch 
of  charity  to  suppose  the  President  when  mak- 
ing them  had  no  other  than  a  political  object 
in  view.  To  President  Johnson  it  will  be  a 
cruel  and  unavoidable  punishment,  unparal- 
leled in  our  history,  that  such  speeches  are  to 
be  perpetuated  as  a  prominent  feature  of  his 
fitture  presidential  fame.  I  do  not  desire  to 
place  any  greater  burden  upon  his  back. 

The  eleventh  article  charges,  first,  that  the 
President  declared  by  public  speech  that  the 
Thirty-Ninth  Congress  was  not  a  Congress, 
intending  to  deny  its  power  to  propose  amend- 
ments to  the  Constitution ;  In  pursuance  of  this 
declaration,  that  the  President  attempted  to 
prevent  the  execution  of  the  tenure- of- office 
act  by  devising  means  whereby  to  prevent  Mr. . 
Stanton  from  forthwith  resnining  the  functions 
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of  the  office  of  Secretary  of  War,  notwithstand- 
ing the  refusal  of  the  Senate  to  concur  in  hia 
suapension ;  and,  further,  devised  means  to 
ittheexeeutionof  the  act  mailing  appro' 
ng  for  the  Army  for  the  year  ending  June 
>8 1  and  also  to  prevent  the  execution  of 
,ct  to  provide  for  the  more  efficient  gov- 
tof  the  rebel  States,"  passed  March  2, 
1867. 

There  are  not  less  than  four  distinct  charges 
here  made,  any  one  of  which,  if  proved,  affords 
sufficient  foundation  to  sustain  this  anicle,  and, 
so  far  as  the  facts  are  similar  to  those  embraced 
in  several  of  the'preceding  articles,  the  argu- 
ment need  not  be  repeated.  Some  of  the 
chaises  appear  to  have  been  suatained  by  the 
proof,  and  that  Is  sufficient  to  determine  tlie 
proper  vote,  though  other  allegations  contained 
in  the  article  may  or  may  not  he  suatained  by 
proper  proof.  After  eaying  this  it  may  be  use- 
less to  pursue  the  subject  further ;  but  among 
the  independent  charges  here  clustered  to- 
gether there  is  one  of  the  gravest  in  tlie  whole 
series  made  against  the  President  in  relation  to 
the  execution  of  the  act  for  the  more  efficient 
government  of  the  rebel  States,  upon  which  a 
brief  comment  may  not  be  inappropriate. 

Nearly  ail  of  the  other  unlawful  acts  charged 
npon  Andrew  Johnson  have  been  done  by  Mm 
in  order  to  enable  him  to  accomplish  his  great 
crowning  purpose  of  defeating  Mie  legislation 
of  Congress  for  the  rebel  Slates.  Proof  in 
relation  to  any  other  allegations,  therefore, 
in  the  end  contributes  to  the  support  of  this 
charge,  as  well  as  whatever  proof  may  he  found 
on  the  record  particularly  relating  to  it.  Evi- 
dence in  relation  to  such  a  charge  to  a  large 
extent  must  necessarily  be  circumstantial, 
where  the  party,  while  ostensibly  executing 
the  law,  predetermines  its  miscarriage,  and 
must  be  surrounded  by  difficulties,  but  it  does 
not  seem  easy  to  dismiss  the  matter  as  having 
no  foundation  whatever. 

The  animus  of  the  President  has  been  made 
offensively  conspicuous  in  his  assignments  and 
changes  of  the  commanders  of  the  several 
military  departments,  and  especially  by  the 
removal  of  General  Sheridan  and  the  appoint- 
ment of  General  Hancock  in  Louisiana,  whose 
action  in  that  department,  regarded  as  a  dread 
calamity  by  Union  men,  so  enraptured  the 
President  that  he  even  ventured  upon  the  offi- 
cial impudence  of  asking  Congress  to  tender 
to  the  new  commander  a  vote  of  thanks,  Well 
knowing  that  Congress  could  have  no  other 
feeling  than  that  of  painful  solicitude,  if  not 
of  disgust,  in  regard  to  the  part  which  the 
Rresident  had  persuaded  one  of  our  veteran 
generals  to  assume  in  the  execution  of  the 
reconstruction  acta  :  but  all  such  facta,  which 
have  not  been  formally  offered  in  evidence,  may 
be  excluded  from  our  view  of  this  article,  and 
there  will  enough  remain  of  substance  in  other 
charges  of  the  article  to  justify  the  conclusion 
that  it  should  be  considered  as  having  been 
conclusively  supported  by  the  proof. 


The   ^ 


I    charge 


rticles    of 


impeachment  raise  the  question  whether  the 
President  can  do  certain  acts  with  impunity. 
Can  he,  in  violation  of  his  oath,  refuse  to  take 
care  that  the  laws  be  faithfully  executed  ?  Can 
he,  in  violation  of  the  Constitution,  exercise 
an  exclusive  power  to  remove  and  appoint  to 
office?  Can  he,  in  violation  of  the  laws  of 
the  land,  disobey  such  parts  of  the  laws  as  he 

E  leases,  and  when  he  pleases?  With  so  much 
e  appears  to  have  been  justly  charged,  and 
such  acts  would  not  seem  to  be  improperly 
characterized  when'  called  high  misdemeanors- 
If  they  are  not,  what  are  they?  Certainly  they 
are  not  innocent  acts.  What  isa  misdemeanor? 
The  definitions  given  in  Webster's  dictionary 
are  as  follows ; 

misioanaee- 
'.    The  term 


I.  Dlbohavioi 
"3.  (Lav 


as 


Lifelor 


ill  offenses  fo 
partioular  name." 

If  we  limit  the  term  to  the  law  definition,  it 
would  still  be  a  very  modest  name  for  the 
offenses. 

If  the  President  is  guilty,  he  cannot  be  gnilty 
of  anything  less  than  a  misdemeanor.  If  the 
facta  charged  do  not  amount  to  a  misdemeanor, 
then  the  power  to  impeach  the  President  might 
as  well  forever  be  abandoned. 

But  the  issues  immediately  involved  in  the 
articles  of  impeachment  only  thinly  cover  other 
and  graver  matters,  identical  in  character  with 
some  of  thegreat  questions  raised  by  the  recent 
rebellion. '  It  is  a  serious  question  whether  the 
executive  department  of  the  Government  shall 
be  permitted  to  absorb  some  of  the  most  im- 
portant powers  conferred  upon  Congress  bythe 
Constitution  ;  but  it  is  an  aggravation  of  the 
question  when  this  absorption  is  struggled  for 
in  the  interest  of  diaioyal  citizens,  and  in  be- 
half of  the  fallen  fortunes  of  slavery.  It  is  as 
much  the  duty  of  Congress  to  mwntainitsown 
rights  as  it  ia  its  duty  not  to  trench  upon  the 
just  powers  of  the  Executive;  but  the  main- 
tenance of  the  rights  of  Congress  looms  up  to 
higher  importance  when  it  ia  seen  that  just  now 
hereon  hangs  the  right  of  ten  States  to  a  repub- 
lican form  of  government,  to  freedom,  and  the 
protection  of  equal  laws.  To  concede  that  laws 
made  byavote  of  two  thirds  of  each  branch  of 
Congress,  the  President's  objectiona  to  the  con- 
trary notwithstanding,  may  be  litigated  or  dis- 
regarded and  setat defiance bvavetoing Presi- 
dent, would  be  to  yield  aplaiii  provision  of  the 
Constitution.  Even  to  allow  such  lawa  to  be 
avoided,  or  to  wink  at  a  halting  execution  of 
such  laws,  would  soon  undermine  and  destroy 
the  check  which  it  waa  intended  should  be 
placed  upon  an  ambitious  and  self-willed  Ex- 
ecutive. IfthePresidentcan  make  and  unmake, 
remove  and  appoint  the  chief  officers  of  the 
Government  at  his  own  will  and  pleasure — 
having  in  view  no  other  consideration  than 
whether  they  are  or  are  not  subservient  to  his 
poliq/—t]t«a,  instead  of  being  the  agent  of  the 
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Constitution  to  "take  cure  tliat  the  laws  be 
feithrully  oxeciited,"  he  becomes  the  agent  of 
eoTernmental  patronage,  to  bend  both  tie 
lawmakers  aod  the  people  to  his  will.  If 
the  Senate  has  the  right  to  be  consalled  as  to 
appointments,  this  right  cannot  be  abrogated 
by  Congress  nor  nullified  by  the  President. 
In  time  of  war  the  power  of  the  Executive 
Etretched  out  its  strong  arm  over  a  new  and 
vast  field;  bat  even  in  time  of  war,  and  over 
military  and  naval  officers,  tie  power  of  the 
President  does  not  extend  to  the  latitude  which 
President  Johnson  claims  in  time  of  peace  in 
le^rd  to  officers  in  the  civil  service. 

It  wonid  be  wrong  to  convict  President  John - 
Bon  upon  a  merely  technical  violation  of  the 
law,  without  violence  to  substance  and  harm- 
ing nobody,  and  it  would  be  equally  wrong  to 
exonerate  him  npon  a  mer^  teehicality  while 
the  practical  breach  of  the  law  was  flagrant. 
If  he  has  been  subatanljaily  guilty  of  the  un- 
lawful offenses  charged,  then  our  duty  to  the 
Government  and  the  people  requires  his  con- 
viction. If  through  inadvertence,  or  compelled 
by  any  haste,  he  made  a  mistake  in  his  mter- 
pretation  of  tie  law.  acting  with  entire  ^ood 
laith,  a  mistake  that  he  would  gladly  repair  on 
the  first  opportunity,  then  he  perhaps  might 
be  forgiven.  But  this  is  no  such  case,  and  the 
President  of  the  United  States,  of  all  men, 
should  not  ask  to  be  excused  on  account  of 


own  predetermined  will.  He  does  not  think 
he  has  made  a  mistake.  His  veto  message  of 
the  2d  of  March,  1867 ;  the  suspension  of  Mr. 
Stanton,  August  6,  1867,  under  the  act,  with 
the  appointment  of  Genera]  Grant  as  Secretary 
ad  interim ;  and  his  report  to  the  Senate  of 
December  12,  18S7,  of  the  reasons  for  the  sus- 

Kision  of  Mr,    Stanton,  all  prove   that  the 
esident  fully  comprehended  the  law,  and  he 
must  have  acted  with   deliberation  when  he 


an^  witji  equal  deliberation  when  he  subse- 
quently conlormed  to  the  strict  lelter  of  the 
law  in  tie  suspen^on  of  Stanton,  though  giv- 
ing unsatisfactory  reasons  therefor.  When  he 
flatiy  disobeyed  the  law  by  removing  Stantfln, 
.February  21,  1868j  and  authorized  Thomas  to 
fill  his  place,  he  did  not  act  inadvertently — he 
had  pondered  long  how  to  break  the  law  with 
personal  impuni^' — and,  although  it  is  not  pre- 
tended that  this  Hist  move  of  President  Johnsor 
was  devised  or  advised  by  any  of  his  constitu- 
tional advisers,  it  cannot  have  been  made 
through  a  mere  blunder  as  to  the  meaning  of 
the  !aw,butitappearsmorelike  a  bold  attempt 
to  trample  tie  law  under  the  heels  of  exec 
power. 

If  the  intent  of  the  Preffldentwas  good,  that 
should  mitigate  and  possibly  shield  hira  from 
the  extreme  penalty  hanging  over  him  for  the 
offenses  chafed  and  eitherproved  or  admitted, 
i.  positive  bceacb  of  the  Ian  cc^es  on  it^  &ce 


!  a  bad  intent,  and  there  is  little  or  no  proof  of 
goodintentotherthantheofferof  proof  through 
members  of  his  Cabinet  of  what  the  President 
had  at  some  time  said  to  them,  or  what  thejt 
had  at  some  time  said  to  him.  Suppose  this  be 
admitted:  that  his  Cabinet,  one  and  all,  pro- 
nounced the  law  unconstitutional^  that  it  did 
notincludetieSecretary  of  War ;  and  that  the 
question  as  to  the  validity  of  the  law  ought  to 
be  carried  to  the  Supreme  Court,  Alt  this 
would  only  show  that  tie  President  gave  and 
received  bad  advice,  which,  to  say  tie  least,  is 
not  tie  best  evidence  of  good  intent,  and, 
instead  of  diminishing  tie  ooeftse,  theoreticallj 
increases  it;  for,  after  all,  the  President,  bj 
whomsoever  advised,  must  be  held  responsiblo 
for  his  own  acts,  and,  in  addition  thereto,  to 
some  extent,  for  the  acts  of  his  ministers.  If 
he  choose  to  break  the  lawhemustdoit  athia 
own  peril  and  takg  the  consequences.  Xhe 
advice  of  his  Cabinet,  if  good,  would  only 
shield  the  President  Jf  practically  adopted,  but 
it  would  be  monstrous  to  shield  him  from  the 
tact  that  bad  advice  had  been  given  to  hira  when 
it  is  too  plain  that  tie  tender  of  good  advice^ 
if  unpalatable,  would  be  at  the  peri!  of  tie 
instant  removal  of  tie  party  by  whom  given. 
It  is  quite  plain  that  the  President  intended  to 
oust  Mr.  Stanton  at  all  hazards — byfair  means 
if  he  could,  but  at  any  rate  to  'oust  him — and 
he  did  not  intend  himself,  whatever  others 
might  do,  fti  resort  to  any  lawsuit  in  the  pro- 
cess. The  testimony  of  General  Sherman 
shows  tiat  the  President  believed  Mr.  Stanton 
would  yield  because,  as  he  said,  he  was  "cow- 
ardly;" BO  when  General  Thomas  brought  to 
the  White  House  the  account  of  his  doings  on 
tie  21st  of  February,  thePresident  said,  "very 
well;  go  and  take  charge  of  the  office  and 
perform  the  duties." 

There  was  then  no  hint  of  disappointment 
at  tie  lack  of  a  lawsuit.  It  was  not  until  the 
next  day,  when  tie  masquerade  was  over  and 
Adjutant  General  Thomas  found  himself  in  the 
clutches  of  the  law,  that  the  President  agMn 
said,  according  to  General  Thomas,  "Very 
well ;  that  is  the  place  I  want  it,  in  the  courts." 
Though  others  might  litigate  the  question,  it 
is  not  clear  that  he  ever  sought  to  initiate  any 
legal  proceedings  himself.  But  tie  assump- 
tion on  the  part  of  the  President  that  it  was 
his  privilege,  if  not  his  duty,  to  violate  the 
lawratherthan  to  faithfully  execute  it,  inotdec 
'  to  make  upa  case  for  the  decision  of  the  courts, 
instead  of  showing  good  intent,  exhibits  an 
'  obstinate  purpose  not  to  yield  to  a  law  passed 
byaconsUtutionalmajority  of  Congress  against 
his  objections.  And  tie  pretense  that  the 
courts  would  decide  against  the  constitution- 
ality of  tie  law  is  sheer  assumption.  Even  if 
there  iad  been  reasonable  doubt  as  to  its  con- 
stitutionality, it  was  the  law  of  the  land  until 
decided  otherwise  by  the  Supreme  Court,  the 
only  tribunal  having  authority  to  stay  the  force 
of  a^  law  for  a  single  moment.  Certainly 
.  tie  President,  who  Bweara  to  malntmn  tl^ 
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Conatitution,  wtich  makes  it  one  of  his  chief 
duties  to  lake  care  that  the  laws  be  faithfully 
executed,  cannot,  at  his  own  will,  elect  what 
laws  he  will  execute  and  what  he  will  ignore. 
But  there  is  hardly  more  reason  to  suppose 
the  Supreme  Court  would  decide  the  tenure- 
of-offieeactunconstitutional  than  anj  other  law 
among  our  statu  tea. 

Nor  can  good  intent  he  found  in  the  mode 
pursued  by  the  President  in  striving  to  get  rid 
ofthe  hated  War  Minister,  When  he  suspended 
Mr.  Stanton,  in  August,  1867,  in  order  to  pre- 
vail upon  the  Senate  to  consent  to  the  suspen- 
sion, he  made  General  Grant  Secretary  of  War 
qd  imien'm— entirely  an  unexceptionable  ap- 
pointment. But  after  he  quarreled  with  Gen- 
eral Grant  becauae  he  did  not,  when  the  Senate 
refused  to  consent  to  the  suapension,  aid  and 
abet  him  in  placing  tbe  office  in  the  lap  of  the 
President  before  Sir.  Stanton  could  repossess 
it,  then  he  proposed  to  act  independently  of 
the  law  and  of  the  Senate,  and  took  General 
Thomas,  so  atterly  unfit  that  his  very  designa- 
tion impeaches  the  judgment  if  not  the  integ- 
rity ol  the  appointing  power.  Later  nomina- 
tions are  open  to  criticism,  either  as  bad,  or, 
when  otherwise,  they  appear  too  evidently 
extorted  in  the  nature  of  a  propitiation  lo  the 
Senate  fitting  on  the  trial  ofthe  impeachment 
of  Andrew  Johnson.  The  general  history  of 
the  conduct  and  manner  of  the  President,  in 
his  various  attempts  to  remove  Mr.  Stanton, 
certainly  fails  to  furnish  evidence  of  any  good 
intent ;  nor  is  it  to  be  believed,  if  the  field  had 
been  opened  for  a  wider  search,  that  it  would 
have  been  attended  by  any  happier  result. 

Having  been  among  those  who  were  origin- 
ally for  living  down  the  administration  of 
President  Johnson  rather  than  to  attempt  to 
bring  it  to  an  abrupt  close  by  an  impeachment, 
although  admitting  his  culpability,  I  have  yet 
had  no  other  desire  than  to  he  able  to  render  a 
just  and  impartial  verdict.  Summoning  to 
my  aid  all  the  light  with  which  the 


been  ilium 
*he  culpab  I  ty  1 11  pp 
not,  under  th  1  m  t 
IhePreside  t  t 

ident  Job  w         t 

wrong  CO  Id   h         p 
have  b^n      mp      t      li 
solemnly     dj  d      ted    "( 
world  fixed     p       t       tf 
precedent 


th      1 


tuti 


!gh 


1  tt 


d  th  reby  ingraft 
_    C      1 1  tion  of 


t 


»ll 


r  the 


Mr.  Sta'  b  ry  1  f     fh    P       dent  and 

late  Attorney  General,  has  made  a  feeling  ap- 
peal to  us  in  behalf  of  hiaolient.  He  has  seen 
him  often  tempted  hy  had  advice,  and  knew 
that  evil  coMfwetors  were  around  Mm  more 
than  onc«,  but  never  discovered  anything  in 


him 

"with  all  his  faujta,  the  President  has  been 
more  sinned  against  than  sinning.  Pear  not 
to  acquit  him.  The  Constitution  of  the  coun- 
try is  as  safe  in  his  hands  from  violence  as  it 
was  in  the  hands  of  Washington.'' 

This  appeal  would  be  more  apt  not  to  go 
unheedea  if  Mr.  Stanbery  himself  could  bO 
considered  an  impartialjndgeasto  what  course 
the  President  ought  to  pursue,  and  had  not 
heretofore  failed  to  disCMer  anything  in  tlud 
mart  but  loyalty  j  hut  it  is  painful  to  he  obliged 
to  presume  that  Mr.  Stanbery,  aa  one  of  the 
chief  advisera  of  tbe  President's  most  obnox- 
ious measures,  is  entitled  to  some  share  of  the 
doubtful  honor  of  our  Chief  Ma^strate'a  pres- 

Neither  the  feots  surrounding  this  case  not 
those  making  the  history  of  President  John- 
son's administration  show  evidences  of  good 
intent  orj'ustifyfiitnre  confidence.  Ever  since 
Andrew  Johnson  reached  the  Presidency  more 
or  less  pressure  has  been  felt  that  it  was  necea- 
sary  for  Congress  to  remain  in  session— ad- 
joumine  late  to  meet  early  and  at  estraordi- 
nary  and  inconvenient  seasons — lest  grave  evils 
and  pernleiing  complications  ahoulii  be  pre- 
cipitated upon  the  country  by  his  headstrong, 
if  not  treacherous,  action  in  the  absence  of 
the  legislative  branch  of  the  Government. 
Decide  the  charges  here  in  his  favor  now ;  say ' 
that  he  has  done  no  wrong ;  admit  that  the 
House  of  Bepreaentativea  are  all  at  fault*  and 
Congress  or  the  Senate  never  more  need  to 
remain  here  as  the  guardians  of  law  and  of  a 
representative  form  of  government,  or  as  a 
bulwark  against  the  encroachments  of  execu- 
tive power.  President  Johnson  and  all  future 
Presidents  may  break  laws  or  make  appoint- 
ments at  will,  and  do  anything  which  goes  to 
make  up  the  character  of  an  uncurbed  despot. 

I  am  glad  to  Temember  that  at  the  com- 
mencement of  tbe  ItU^  rebellion  Andrew  John" 
son  took  a  bold,  outspoken  stand  in  behalf  of 
the  Union;  and  that  fact  shall  protect  him,  ao 
far  as  my  vote  is  concerned,  from  any  other 
penalty  for  his  recent  great  offenses  than 
a  simple  removal  from  office.  I  would  not 
deprive  him  of  the  poor  privilege  of  being  a 
candidate  for  the  suffrages  of  any  portion  ofthe 

geople  who  may  think  him  worthy,  whether 
It  President  or  alderman.  But  his  appoint- 
ment to  office  of  men  supposed  corruptly  to 
be  putting  more  money  into  their  own  pocketa 
than  into  the  Treasury;  his  discreditable  use 
of  the  pardoning  power ;  his  unmasked  threat 
in  his  last  annual  message  that  it  might  become 
proper  for  him  to  "adopt  forcible  measnrea  or 
such  as  might  lead  to  force"  in  opposing  an 
unconstitutional  act  of  Congress  ;  his  appoint- 
ment, jn  violation  of  law,  to  places  of  honor 
and  truat,  rebels  not  able  to  take  the  oath  of 
office,  in  preference  to  loyal  men ;  his  malign 
attempts  to  foist  upon  the  country  his  policy 
of  restoring  the  rebellioaa  States  without  secur- 
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ilj  for  the  future  and  against  the 
salutary  reform  proposed  by  Congress;  and 
his  bitter  and  active  efforts  to  defeat  tie  adop- 
tion of  the  constitutional  amendment  proposed 
by  the  Thirty-Ninth  Congress,  known  as  arti- 
cle fourteen,  andtnown,  also,  aathe  great  seal 
of  security  for  the  broad  principles  of  national 
freedooi  and  human  rights;  these  facts,  and 
Buch  as  these,  do  not  allow  me  to  gratuitously 
credit  the  President  with  good  intent  in  the 
past,  nor  can  I,  notwithstandine  his  counsel's 
appeal,  in  the  face  of  aucli  a  record,  by  a  ver- 
dict of  acquittal,  become  responsible  for  his 
conduct  in  the  future. 


OPINION 
HON.  SAMUEL  C.  POMEBOY. 

As  no  man  can  see  with  the  eyes  of  another, 
ao  no  one  can  control  his  judgment  upon  the 
precise  views  and  opinions  of  others.  And 
although  other  Senators  may,  and  have,  given 
better  and  perhaps  more  logical  reasons  for 
their  votes  upon  questions  involved  in  this 
great  trial  ol  tmpeachment  of  the  FreMdent, 
Btiil  as  my  own  judgment  must  be  controlled 
by  my  own  vieies  and  opinions,  1  propose  to 
set  tnem  forth,  as  bnefly  as  possible,  in  the 
opinion  and  views  1  now  submit. 

The  people  of  the  United  States,  through 
the  House  of  Bepresentatires  in  Congress 
assembled,  have,  in  constitutional  form,  pre- 
sented at  tJie  bar  of  the  Senate  eleven  articles 
of  impeachment  against  Andrew  Johnson, 
President  of  the  United  States,  for  high  crimes 
and  mudenieanws  in  office.  The  charges  have 
been  answered  by  him;  and  after  over  forty 
days  of  patient  trial,  the  time  has  come  when 
Senatcrs  are  required  or  allowed  to  state  their 
conclusions  upon  the  pleadings  and  proofs. 
This  brief  statement  will  explain  the  reasons- 
of  the  judgment  I  am  prepared  to  give  by  my 
response  to  each  article. 

In  considering  the  questions  to  be  decided, 
it  is  to  be  borne  in  mind  that  this  proceeding 
is  not  a  suit  between  Andrew  Johnson  and 
Edwin  M.  Stanton,  or  between  the  persons 
appearing  here  as  managers  and  Andrew 
Johnson. 

*  The  Senate  of  the  United  States  has  no 
jurisdiction  of  such  controversies,  nor  should 
th  y  b        fi  d  by  d  rat  lating 
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the  articles  of  impeachment,  and  admitted  ia 
the  answer,  or  proven  on  the  trial,  then  the 
verdict  of  conviction  must  not  be  withheld.  To 
this  point  I  now  address  tnyaelf. 

The  first,  second,  and  third  articles  of  im- 
peachment relate  to  the  removal  of  Mr.  Stan- 
ton from  the  office  of  Secretary  of  War  and 
the  appointment  of  Lorenzo  Thomas  as  Sec- 
retary of  War  ad  interim  on  the  21st  day  of 
February,  1868,  without  the  advice  and  con- 
sent of  the  Senate,  then  in  session,  there  being 
no  vacancy  in  the  office  of  Secretary,  and  hav- 
ing been  none  during  the  recess  of  the  Senate. 
These  official  acts  of  Mr.  Johnsonare  averred 
to  be  in  violation  of  the  tenure- of- office  act, 
and  of  the  Constitution  of  the  United  States- 
It  is  set  up  in  defense  or  excuse — 

1.  That  Mr.  Stanton  was  not  removed  on 
the  21st  day  of  February,  and  ia  still  Secretary 
of  War. 

2.  That  Mr.  Stanton  isnotSecretary  of  War, 
because  his  term  expired  at  the  death  of  Mr, 
Lincoln. 

3.  That  Lorenzo  Thomas  was  not  appointed 
Secretary  of  War  ad  interim  on  the  2l3t  day 
of  February. 

i.  That  Lorenzo  Thomas  was  lawfully  ap- 

Jointed  Secretary  of  War  ad  interim,  Mr. 
□hnson  having  the  constitutional  power  to 
appoint  him,  without  the  advice  and  consent 
of  the  Senate. 

6.  That  the  act  regulating  the  tenure-of- 
office  is  unconstitutional. 

6,  That  Mr.  Johnson  has  the  "power  at  any 
and  all  times  of  removing  from  offiee  all  exec- 
uiine  officers  for  cause  to  be  judged  of  l^tke 
Fresiainl  alone." 

7.  That  the  removal  and  appointment  were 
made  only  to  test  the  validity  of  the  tenure-of- 
office  act  before  the  judicial  tribunals. 

It  needs  but  a  glance  to  see  that  the  grounds 
of  defense  are  absolutely  inconsistent  with  edch 
other,  conflict  with  the  Constitution  and  act 
of  Congress,  and  tend  to  overthrow  the  form 
and  spirit  of  republican  government. 

No  question  has  been  discussed  so  fully 
since  the  foundation  of  the  Goveniment  as 
the  constitutionality  of  thetenure-of-office  act, 
and  four  successive  times  the  Senate's  judg- 
ment pronounced  the  act  to  be  in  conformity 
with  the  Constitution,  and  that  judgment  of 
the  Senate  was  pronounced  deliberately  by 
Senators  upon  their  official  oaths ;  no  less  sol- 
emnly than  the  oath  under  which  they  have 
conducted  this  trial.  No  new  view  or  argu- 
ment has  been  presented  on  this  trial  to  shake 
the  validity  of  that  act. 

The  effiirt,  on  the  ground  of  former  prece- 
dents, to  excuse  the  removal  of  Stanton  and 
the  CM  interim  appointment  of  Thomas  with- 
out the  advice  and  consent  of  the  Senate  in 
session,  and  no  vacancy  existing  in  the  office, 
fails,  because  no  similar  in  stance  can  be  found, 
but  in  every  case,  save  one,  there  was  as 
existing  vacancy  ;  and  in  that  one  the  removal 
was  accomplished  by  the  submission  of  an 
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appointment  to  tlie  Senate,  and  a,  distinct 
recognition  of  its  constitutional  authority.  Tlie 
President  on  the  2lBt  of  February,  by  an 
order  of  tbat  date,  declared  that  Mr,  Stanton 
was  thereby  removed  from  the  office  of  Secre- 
tary of  War:  and  by  another  order  of  the  same 
date,  "  on  that  day,  Mr,  Stanton  was  remoted 
from  the  office  of  Secretary  of  War,  and  Lorenzo 
Thomas  appointed  Secretary  of  War  ad  in- 
terim." And  also,  on  tbe  same  day,  by  an 
official  message  to  the  Senate,  announced  the 
removal  and  the  appointment. 

If  in  tbe  face  of^hia  own  official  acta  and 
recorda  be  can  send  lawyers-  to  the  bar  of  the 
Senate  to  plead  and  pretend  there  was  no 
removal,  and  that  his  message  to  the  Senate 
was  false,  it  would  bean  example  of  official 
prevarication  without  a  parallel  in  the  history 
of  mankind  1 

Finally,  the  claim  set  np  in  Mr.  Johnson'a 
answer  of  power  at  any  and  all  times  to  remove 
executive  officers,  for  cause  to  be  judged  of  by 
him  alone,  effectually  abrogates  tbe  constitu- 
tional antiority  of  the  Senate  in  respect  to 
official  appointments,  subverta  the  principles 
of  republican  government,  and  usurps  the  un- 
limited authority  of  an  autocrat.  It  moreover 
puta  to  flight  the  ridiculous  pretense  that  the 
President  deaipied  only  to  submit  the  tenure- 
of-oflice  act  to  the  test  of  judicial  decision. 

In  my  deliberate  judgment,  therefore,  I  must 
believe  the  people  of  the  United  States  have 
cleady  maint^ned  and  substantiated  the  alle- 
gations contained  in  thefirst,  second,  and  third 
articles  of  impeachment. 

But  to  be  more  particular  I  will  for  a  few 
momenta  consider  these  first  three  articles 
separately  and  in  detail,  as  we  must  answer,  in 
our  judgment,  of  guilty  or  not  guilty  upon  each 
one  separately. 

The  Jirst  article  charges  a  violation  of  the 
act  of  Congress  regulating  the  tenure  of  civil 
offices  by  the  unlawful  removing  of  Edwin  M. 
Stanton  from  the  office  of  Secretaiy  of  War. 

The  fact  of  removal,  as  I  have  s^d,  is  fully 
established  by  official  acts  and  records,  namely : 

1.  Tbe  President'aorder  of  removal  on  the 
21st  day  of  February,  1868,  which  states  that 
6Ir.  Stanton  is  "hereby  remaned  from, the  office 
as  Secretar}/ for  the  Department  of  War,"  and 
that  his  functions  as  such  would  terminate  upon 
the  recApt  of  said  communication,  and  directs 
him  to  transfer  to  Lorenzo  Thomas,  as  Secre- 
tary of  War  ad  interim,  "  all  records,  books, 
papers,"  &c. 

2.  The  order  of  same  date  to  said  Lorenzo 
Thomas,  declaring  that  Edwin  M.  Stanton 
' '  having  been  this  day  removed  from  the  oEBce 
as  Secretary  for  the  Department  of  War,"  he, 
the  said  Thomas,  was  authorized  and  empow- 
ered to  act  as  Secretary  of  War  ad  Interim, 
and  directed  immediately  to  enter  upon  the 
discharge  of  the  duties  pertaining  to  that  office. 

3.  Ey  tbe  message  of  tbe  same  date  to  th< 
President  of  the  Senat*  annoancicg  that  he 
had  removed  Mr.  Stanton. 


4.  By  tbe  continual  recognition  of  Mr. 
Thomas  as  Secretary  of  War  ad  interim,  from 
tbat  until  the  present  day. 

The  fact  of  removal  being  thus  established, 
it  is  songbt  to  juslifif  it  on  two  grounds :  first, 
tliat  the  tenure-of- office  act  is  unconstitutional ; 
and  second,  that,  if  valid,  its  provisions  do  not 
restrict  the  President  from  removing  Mr.  Stan- 
ton. Withoutentflring  into  a  protracted  dracua- 
sion,  it  is  sufficient  to  say  that  the  constitution- 
ality of  the  "tenure  act"  was  fully  discussed 
in  the  Senate  before  its  original  passage,  and 
by  a  large  and  solemn  vote  it  was  held  to  be 
constitutional. 

The  objection  was  again  apecifically  made 
by  the  President  in  his  vetfl  message,  and  the 
act  was  again  held  to  be  constitutional  by  a  vote 
exceeding  two  thirds  of  tbe  Senators  present. 
The  question  was  a  third  time  made  in  tbe 
Senate  by  the  President  in  bis  message  relating 
to  Mr.  Stanton's  suspension ;  and  was  afour^ 
time  decided  upon  the  consideration  of  the 
message  of  tbe  2l3t  of  February  announcing 
Mr.  Stanton's  removal.  No  question,  I  repeat, 
has  been  so  fully  and  thoroughly  considered  or 
so  often  deliberately  decided  as  the  constitu- 
tionality of  the  tenure- of- office  act.  And  in 
tbe  discussion  during  this  trial  the  counsel  for 
the  President  have  advanced  no  new  views  or 
arguments  which  bad  not  been  several  times 
considered  in  the  Senate.  So  that  if  any  ques- 
tion can  be  settled  by  this  Senate  and  put  byna, 
at  least  forever  at  rest,  so  that  there  is  no  room 
for  further  dispute,  it  ie  ike  eonatitutionality  of 
the  t&mre-of-office  act.  That  Mr.  Stanton's 
tenure  of  office  as  Secretary  of  War  was  at  the 
time  of  hia  removal  within  the  provisions  of  that 
act,  and  hence  hia  removal  was  a  violation  of 
the  act  is  also  equally  plain. 

The  first  elauae  of  the  first  section  of  tbe  act 
applies  to  all  civil  officers  and  prohibits  their 
removal  without  the  advice  and  consent  of  the 
■Senate.  The  proviso  makes  an  exception  and 
limitation  in  leapect  to  Cabinet  officers.  It  was 
admitted  that  Mr.  Stanton  had  been  duly  ap- 
pointed Secretary  of  War  by  Mr.  Lincoln,  and 
was  serving  out,  as  was  Mr.  Johnson,  the  res- 
idue of  Mr.  Lincoln's  term.  If  the  Cabinet 
were  not  within  the  proviso,  then  by  tbe  first 
cianse  of  the  first  section  of  the  act  thej^  were 
not  subject  to  removal  or  sagpensioa  without 
the  sanction  of  the  Senate.  If  within  the  pro- 
viso, they  could  not  be  removed  without  such 
sanction  until  tbe  expiration  of  thirty  days 
after  the  term  of  appointment.  So  that  it 
makes  no  difference  which  bom  of  the  dilemma 
Mr.  Johnson  selects,  forin  either  case  be  trans- 
gressed the  law.  Mr,  Johnson  is,  moreover, 
concluded  absolutely  on  this  point  by  bis  own 
official  acta  and  records.  During  his  Admin- 
istration treaties  with  foreign  nations  have 
been  made,  foreign  territory  has  been  pur- 
chased. Every  civilized  nation  of  the  globe 
has  been  dealt  and  negotiated  with  by  Mr. 
Seward  as  Secretary  of  State.  Loans  have 
been  contracted,  revenues   collected,  taxes 
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impoaed,  thousanda  of  millions  of  dollars  in 
money  or  pnblic  credit  have  been  expended 
or  investfld  by  Mr.  ircCnlloeh  as  Secretary  of 
the  Treasury.  Fleets  have  been  diatnantled, 
naval  vessels  and  armaments  sold  by  Mr. 
Welles  aa  Secretary  of  the  Navy.  Armiefl  have 
been  disbanded,  a  new  army  raised  and   or' 

Sanized,  and  millions  of  dollars  of  military 
isbursementa  expended  every  month  under 
the  direction  of  Mr.  Stanton  as  Secretary  of 
War.  The  Departments  of  State,  Treasuir, 
War,  and  Navy  for  three  years  have  been  held 
Qnder  the  same  tenure.  How,  then,  can  it 
now  be  pretended  by  Mr.  Johnson  that  the 
term  of  these  officers  expired  at  the  death  of 
Mr.  Lincoln,  or  that  a  new  appointment  was 
neeeseary,  when  none  was  made?  What,  in 
each  a  view,  would  be  the  condition  of  our 
foreign  relations  or  national  credit?  But  the 
objectiou  now  raised  by  or  in  behalf  of  Mr. 
Johnson  is  not  only  answered  by  these  acts 
done  under  his  authority,  bat  it  is  also  re- 
pelled by  the  most  solemn  records  under  his 
own  hand.  The  order  suspending  Mr.  Stan- 
ton was  addressed  to  him  as  "Secretary  of 
War,"  and  professed  to  suspend  him  from  <6a( 
qffice.  The  veto  mess^e  of  the  Urmre  act 
insisted  that  its  operations  extended  to  Cab- 
inet officers.  The  annual  message  urged  that 
specific  objection.  The  message  to  the  Senate 
relatina  to  the  suspension  of  Mr.  Stanton  again 
pressed  th&l  point.  And  the  order  of  removal 
spedally  stated  that  he  aws  on  ikat  day  (Feb- 
ruary 21,  1868)  remoffti  from  office  as  Secre- 
tary for  the  Department  of  War.  The  ad 
interim,  appointment  of  Thomas,  the  af)point- 
ments  of  Ewiag  and  Schofield  declare  Mr. 
Stanton  "removed,"  not  pretending  that  hia 
office  had  expired  by  the  death  of  Mr.  Lincoln. 
■  Without  pursuing  the  subject  further,  tlie 
terms  of  the  Constitution,  the  plain  words  of 
the  act  of  Congress,  the  acts  and  the  official 
records  of  the  President,  and  the  solemn  judg- 
ment of  the  Senate,  determine  clearly  as  hu- 
man understanding  can  comprehend  that  the 
tenure- of-office  act  is  constitutional,  and  that 
Mr.  Stanton  did  lawfully  hold  the  office  of  Sec- 
retary of  War  on  the  21st  day  of  February  lost 
by  the  ten  are- of- office  act  beyond  removal  with- 
out the  advice  and  consent  of  the  Senate ;  and 
that  his  removal  "on  that  day"  by  Andrew 
■Johnson  was  in  contemptuous  disobedience 
flagrant  violation  of  the  law,  constituting  a  L.^^- 
misdemeanor  I  and,  consequently,  that  Andrew 
Johnson  isguiltyinmannersnd  form  as  charged 
in  the  first  article  of  impeachment. 

The  second  article  cforges  that  on  the  21st 
day  of  February,  1868,  the  Senate  being  ii 
session,  and  there  being  no  vacancy  in  the  office 
of  Secretary  of  War,  with  intent  to  violate  the 
Constitution  of  the  United  States  and  the  acl 
of  Congress  regulating  the  tenure  of  certain 
civil  offices,  Andrew  Johnson,  President,  &c., 
did  issue  and  deliver  to  Lorenzo  Thomas  e 
letter  of  authority,  set  forth  in  the  article  of 
impeachment,  whereby  Thomas  was  authorized 


and  empowered  to  act  as  Secretary  of  War  ad 
interim,  and  directed  immediately  to  enter 
upon  the  discharge  of  the  duties  pei^ainiog  to 
that  office  i  that  the  Senate  was  in  session  on 
the  21st  day  of  February  last;  that  there  waa 
no  vacancy  in  the  office  of  Secretary  of  War, 
and  that  the  President  on  that  day  did  issue  the 
letter  of  authority  as  charged,  are  fully  proved : 
first,  by  the  letter  of  authority  having  the  gen- 
uine signature  of  Andrew  Johnson ;  second, 
by  the  statement  in  the  said  letter  of  authority 
that  Edwin  M.  Stanton  had  "been 'this  day  re- 
moved from  office  as  Secretary  of  War ;"  and, 
third,  by  the  President's  message  of  the  same 
date  to  the  Senate. 

Issuing  this  letter  of  authority  to  Lorenzo 
Thomas  waBadirectviolationof  the  teuure-of- 
offlce  act.  Now,  if  that  act  be  constitutional — ■ 
as  I  have  shown — then  the  President's  guilt 
under  the  seacnd  as  well  as  the  first  article 
stands  without  defense ;  and  hence  J  am  forced 
to  the  conclusion  that  the  President  is  guilty/ 
as  he  stands  charged  in  the  second  article  of 
impeachmeitt. 

The  third  article  charges  that  on  the  Slat 
of  February  last,  while  the  Senate  was  in  ses- 
sion, Andrew  Johnson,  President,  &c.,  with- 
out authority  of  law,  did  appoint  one  Lorenzo 
Thomas  Secretary  of  War  ad  interim  without 
the  advice  and  consent  of  the  Senate,  with  the 
intent  to  violate  the  Constitution  of  the  United 
States,  no  vacancy  in  said  office  havjng  hap- 
pened during  the  recess  of  the  Senate,  and  no 
vacancy  existing  at  the  time  of  the  appoint- 
ment  of  the  said  Thomas,  That  the  Preaident 
did  make  the  appointment,  that  the  Senate 
was  in  session,  that  no  vacancy  existed  at  the 
time  of  the  appointment,  are  all  facts  nnde- 
nied  and  fully  proved  bj  the  evidence  referred 
to  in  the  preceding  article. 

But  the  President  seta  up  in  defense  that 
similar  appointments  were  made  by  hia  prede- 
cessors, and  that  he  is  vested,  as  President, 
with  "the  power  at  nny  and  all  times  of  re- 
moving from  office  all  executive  officers  for 
cause  to  bo  judged  of  by  the  President  alone." 
This  ground  of  defense  fails,  because  no  ten- 
ure-ofoffice  law  prohibited  his  predecessors 
from  making  such  appointments :  and  because 
no  case  has  been  found  in  which  a  President 
assumed  the  right  to  create  a  vacancy  by 
removal  and  then  make  an  appointment  with- 
out the  advice  andconsentof  the  Senate,  when 
this  body  was  in  session. 

Before  Mr.  Johnson  usurped  authority  inde- 
pendent of  the  Senate,  removals  during  the 
session  recognized  in  every  instance  the  con- 
stitutional authority  of  the  Senate  over  the  pro- 
posed appointment.  Its  denial  would  deprive 
the  Senate  of  that  constitutional  check  which 
constitutes  one  of  its  most  important  functions, 
and  would  establish  the  distinctive  claim  of  in- 
dependent, exclusive  executive  power,  now,  for 
the  first  time  in  our  national  history,  boldly 
and  defiantly  avowed. 

The  act  of  President  Johnson  is  not  only 
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anaanotioned  by  precedent,  but  on  principle 
the  claim  of  power  set  ap  is  contrary  to  the 
ConatitutioD,  which  Bays  "  the  President  may 
DODninate,  and  by  and  with  the  advice  and  con- 
aent  of  the  Senate  appoint,"  &o,  bulilis  also 
incompatibU  with  the  hormr,  gafet]/,  and  exist- 
ence of  our  form  of  government. 

Regarding  the  act  of  the  President,  in  ap- 
pointing Lorenzo  Thomas  Secretary  of  War 
adinterim,  as  an  unlawful  usurpation  of  poner, 
violating  the  Constitution  and  an  act  of  Con- 
gress, the  President  is  guilty,  in  m^  judgment, 
in  manner  and  form  aa  charged  in  the  third 
article  of  impeachment. 

The  fourth,  fifth,  sixth,  and  seuenth  articles 
of  impeachment  chaise  an  unlawful  conspiracy 
by  Mr.  Johnson  with  Lorenzo  Thomas,  to  ac- 
complish the  unlawful  object  specially  set  forth 
in  eaeh  of  the  before-named  articles.  What- 
ever conclusion  might  be  formed  on  these  arti- 
cles, if  they  stood  alone,  unaccompanied  by 
any  overt  acts,  in  furtherance  of  the  objects 
stated,  the  evidence  in  this  case,  taken  in  con- 
nection with  the  several  acts  named,  compels 
the  belief  that  there  was  a,  clear,  distinct  nn- 
derstsnijing,  combination,  and  conspiracy  be- 
tween Johnson  and  Thomas,  with  the  intent 
and  purpose  set  forth  in  the  several  articles. 
His  efforts  to  have  orders  issued  and  obeyed 
without  (as  provided  bylaw)  their  going  through 
the  ottice  ol  the  General  of  the  Army ;  his  find- 
inga  mail  who  "would  obey  his  orders  with- 
out regard  to  the  law,"  and  appointing  him  for 
the  time  being;  his  reappointment  oi  Colonel 
Cooper  after  he  had  been  rejected  by  the  Sen- 
ate at  this  very  session ;  all  these  acts  taken 
together,  and  others  of  the  same  character, 
compel  in  me  the  belief  that  the  President  did 
unlawfully  conspire  with  others  to  violate  the 
law,  and  hence  is  guilty  in  manner  and  form 
as  charged  in  the  fourth,  fifth,  sixth,  and  sev- 
eoth  articles  of  impeachment. 

The  eighth  article  charges  that  the  letter  of 
authority  of  February  21 ,  1868,  was  issued  by 
(President  Johnson  to  Lorenzo  Thomas  with 
intent  to  control  the  moneys  appropriated  to 
be  disbursed  for  the  military  service  in  viola- 
tion of  the  Constitution  and  of  the  civil-tenure 

It  is  not  denied  that  the  appointment  of 
LorenEO,Thomas  Secretary  of  War  ad  interim 
would  give  him,  while  he  acted  under  such 
appointment,  the  same  control  exercised  by  a 
Secretary  of  War  duly  nominated  and  con- 
firmed by  the  Senate.  The  military  disburse- 
ments, amounting  to  many  millions  of  dollars, 
were  thus  placed  in  the  hands  and  at  the  power 
of  a  mere  appointee  of  the  President  and  the 
creature  of  his  will,  made  and  unmade  by  the 
breath  of  his  power  alone. 

It  is  an  invariable  maxim  that  every  man — 
and  especially  every  high  official — intends  the 
consequences  of  his  own  acts ;  and  hence  that 
Mr.  Johnson  designed  to  invest  Lorenzo 
Thomas  with  power  over  the  military  dis- 
C.  I.— 63. 


burse  men  ts— especially  when  aided  by  Cooper, 
unlawfully  in  the  door  of  the  Treasury — thus 
putting  the  Treasury  within  reach  of  the  arm 
of  the  President  alone.  This  is  both  a  crime 
and  a  misdemeanor ;  and  therefore  he  is  guilty 
in  manner  and  form  as  charged  in  the  eighth 
article  of  impeachment. 

The  ninth  article  charges  that  the  President 
instructed  General  Emory,  commander  of  the 
military  department  of  the  District  of  Colum- 
bia, that  the  law  which  required  all  orders  and 
iusttuctions  relating  to  military  operations  be 
issued  through  the  General  of  the  Army  was 
unconstitutional  and  in  contravention  with 
General  Emory's  commission,  and  this  was 
done  with  intent  to  induce  General  Emory,  in 
his  ofGcial  capacity  as  commander  of  the  de- 
partment, to  violate  the  provisions  of  the  act 
of  Congress  aforesaid,  and  with  further  intent 
to  prevent  the  execution  of  the  tenure-of-oMce 
act  and  to  prevent  Mr.  Stanton  from  holding 
and  esecutmg  the  duties  of  the  office  of  Sec- 
retary of  War. 

The  fact  that  the  President  did  instruct  the 
..jilitary  commander  of  this  department  that 
the  law  requiring  military  orders  to  be  issued 
by  the  President  through  the  General  of  the 
Army  was  aBConslitiitional  is  distinctly  proved- 
by  General  Emory.  Why  was  such  instruc- 
tion given  at  that  time,  and  why  were  there 
such  suspicions  aroused  because  officers  were- 
called  at  General  Emory's  headquarters?  It 
was  only  on  account  of  what  the  President 
had  decided  to  do! — to  control  the  Depart- 
ment of  War  I  It  was  in  furtherance  of  what 
he  had  said  to  General  Grant — "that  as  early 
as  last  August  he  had  determined  to  dispos- 
sess Mr.  Stanton  of  the  War  Office  at  all  haz- 
ards." These  whisperings  to  General  Emory 
have  a  peculiar  significance  to  my  mind,  when 
I  remember  what  was  at  that  moment  in  the 
mind  of  the  President  relating  to  getting  pos- 
session of  the  Department  of  War  and  dis- 
possessing Mr.  Stanton  and  getting  around 
General  Grant  by  issuing  orders  direct  to  his 
subordinate  officers. 

It,  to  my  mind,  admits  of  no  other  motive  or 
intention  than  that  which,  is  charged,  and, 
taken  with  all  attendant  circumstances,  forces 
the  conclusion  that  the  President  is  guilty  in 
mannerandformas  charged  in  the  ninth  article 
of  impeachment. 

The  tenth  article  charges  that  at  sundry  times 
and  places  therein  set  forth,  Andrew  Johnson, 
President,  &c,,  made  certain  intemperate,  in- 
flammatory, and  scandalous  harangues,  and 
uttered  loud  threats  and  bitter  menaces  as 
well  against  Congress  as  the  laws  of  the  United 
States,  with  intent  and  design  to  set  aside  the 
powers  of  Congress,  and  to  bring  the  Legis- 
lature and  the  several  branches  thereof  into 
disgrace,  ridicule,  hatred,  and  reproach,  and 
to  impair  and  destroy  the  regard  and  respect 
of  the  good  people  of  the  United  States  for 
Congress  and  the  legislative  powers  thereof, 
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and  to  excite  odium  and  restmtment  against 
Congress  and  the  laws  duly  and  ooiiatitutioti- 
ally  enacted.  And  all  this  while  the  Presi- 
dent wns  under  his  oath  to  see  that  the  laws 
were  faithfully  executed.  It  haa  been  estab- 
lished beyond  dispute  that  the  scandalous 
harangues  set  forth  in  this  article  were  made 
by  the  President  atthe  times  and  places  stated. 
Their  intent  is  manifest  as  plainly  as  butnan 
speech  can  exhibit  the  motive  and  impulse  of 
man's  heart.  And  these  denunciations,  tbreat- 
ening  to  "  Teto  their  bills,"  were  spoken  out 
of  the  "abundance  of  the  heart "  which  led 
bim  thus  to  "  impromptu  speak,"  and  to  defy 
the  very  laws  ha  was  sworn  to  execute. 

Our  Oovernment  was  framed  to  rest  upon 
opinion  and  reason,  and  not  upon /orce.  The 
good  will  of  the  nation  toward  the  laws  and 
the  law-makers  is  of  the  highest  importance  to 
secure  obedience,  and  the  man  or  the  public 
officer  wbo,  by  act  or  speech,  strikes  at  this 
foundation,  does  an  irreparable  injury. 

The  history  of  republican  governments 
sbows  that  the  first  eiforts  of  tyrants  and  usurp- 
ers has  been  directed  to  undermining  and  de- 
stroying the  f^th  of  the  people  in  their  rep- 
resentative and  legislative  bodies. 

In  his  barangues,  Andrew  iohnson  fol- 
lowed with  more  than  usual  directness  the 
beaten  path  toward  the  overthrow  of  con- 
stitutional government — a  government  which 
encourages  and  secures  the  largest  freedom  of 
speech  consistent  with  its  own  perpetuity  |  a 
government,  too,  that  has  provided  tor  striking 
down  the  sappers  and  miners  who  work  at  its 
own  foundations.  Under  this  charge  and  by 
the  proofs  the  President  must  stand  guilty  of 
the  high  misdemeanor  charged  in  this  tenth 
article  of  impeachment. 

The  eleventh  and  last  article  charges  that 
on  the  18th  day  of  August,  1866,  Andrew 
Johnson,  President,  &c.,  did,  by  a  public 
speech,  declare  and  affirm,  that  the  Thirty- 
Ninth  Congress  was  not  a  Congress  authorized 
by  the  Constitution  to  eserclse  legislative 
powers ;  that  its  legislation  was  not  valid  or 
obligatory  upon  bim,  except  so  far  as  he  might 
approve  the  same  j  and  also  denied  its  power 
to  propose  amendments  to  the  Constitution. 
This  article  further  specifies  certain  of  his 
official  acts  done  in  pursuance  of  that  declara- 
lion,  devising  and  contriving,  among  other 
things,  to  prevent  the  execution  of  the  teuure- 
of-offlce  act,  and  to  prevent  the  execution  of 
other  laws,  especially  the  "  acts  to  provide  for 
the  more  efficient  government  of  the  rebel 
Slates." 

The  public  speech  referred  to  in  this  article 
was -made  before  a  large  assemblage  at  the 
Executive  Mansion,  and  clearly  proved,  as  well 
as  substantially  admitted.  It  imports  nothing 
less  than  a  total  denial  of  the  constitutional 
power  of  Congress  to  pass  any  laws  but  such 
as  he  approves.  It  usurps  the  whole  law- 
making power,  and  vests  its  validity  absolutely 


in  his  approval.  The  powers  of  Congress  are 
thus  abrogated ;  and  the  Government  of  the 
United  States  is  practically  vested  in  Andrew 
Johnson ! 

It  is  vain  to  treat  this  and  the  preceding 
article  with  levity  or  affect  to  pass  them  over 
with  contemptuous  indifference  or  fcivolons 
excuse.  They  are  public  declarations  by  the 
Chief  Executive,  preceded,  accompanied,  and 
followed  by  acts  in  strict  accordance  with  the 
theme.  They  have  thus  become  significant 
facta,  full  of  enormity  in  themselves,  and  boldly 
threatening  the  peace,  welfare,  and  existence 
of  constitutional  government. 

While  some  of  the  articles,  which  would 


and  eleventh  articles  embrace  ii 
all  the  powers  of  the  Government,  and  the 
validity  of  all  the  legislation  of  Congress  since 
the  rebellion  began.  The  nationafdebt,  the 
taxes  imposed  and  collected  by  acts  of  Con- 
gress, the  collection  of  the  revenue — in  short, 
every  operation  of  the  Government  depending 
upon  the  action  of  Congress  during  and  since 
the  rebellion,  are  struck  at  by  the  hand  of  the 
President.  And  if  I  mas  to  declare,  on  my 
oath,  for  the  acquittal  of  the  President  under 
these  articles,  charged  and  proved,  then,  ii 


this  high  court  of  impeachment. 

If  I  am  to  vote  for  acquittal  I  shall  sanc- 
tion these  new  violations  of  law  and  of  the 
Constitution.  I  shall  consent  that  the  Presi- 
dent may  possess  himself  of  each  and  all  de- 
partments of  this  Government,  and  mer^  into 
one  head  all  the  independent  prerogatives  of 
each  of  the  departments  as  we  re  wisely  provided 
by  the  early  Iramers  of  our  representative  Gov- 


I  cannot  be  thus  false  to  my  convictions  of 
duty,  false  to  the  trusts  imposed  by  my  posi- 
tion as  a  Senator  sitting  upon  this  great  trial,  ■ 
nor  false  to  my  loyal,  earnest,  and  devoted  con- 
stituency, whose  every  impulse  I  feel,  norfalse 
to  my  anxious  countrymen,  whose  eyes  ate 
upon  me.  Conviction  to  my  mind  is  a  duty, 
ay,  a  necessity,  under  my  oath  as  a  Senator 
trying  this  cause.  I  cannot  escape  if  I  would 
the  conviction  which  the  evidence  in  this  cause 
forces  upon  me.  And  conviction  is,  to  my 
vision,  peace.  It  is  quiet  to  our  long  distracted 
conntry.  It  means  restoration  upon  the  basis 
of  loyalty,  liberty,  and  equal  suffrage,  which 
secures  and  perpetuates  eqnal  rights  to  all 
American  freemen — now,  thank  God,  Ameri- 

Charged  by  the  Constitution  with  a  share  In 
this  trial,  I  cannot  shut  my  eyes  to  the  crimes 
and  misdemeanors  chained,  and  proved  also, 
in  this  the  eleventh  article  of  impeachment ; 
and  with  uplifted  hand  and  heart  I  declare  my 
belief  to  be  that  the  President  is  guilty! 
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HON.   LOT    M.  MOEEILL. 

Tne  President  is  impeached  by  the  House 
of  Kepresentatives  of  higb  crimeB  and  misde- 
meanors, in  that  on  2l6t  of  February  last  he 
issued  an  order  for  the  removal  from  office  of 
Edwin  M.  Stanton,  Secretary  of  War,  with 
intent  to  violate  the  tenure- of- ofBce  act,  and 
to  remove  aaid  Stanton  from  office. 

In  that  on  said  2Ist  February  he  iasned  to 
General  Thomas  a  letter  authorizing  and  em- 

Eowering  him  to  act  as  Secretary  of  War,  there 
eing  no  vacancy  in  that  office,  With  intent  to 
TJoiate  the  tentire^oP office  act. 

In  that  on  the  said  2lBt  of  February  he  did 
appoint  said  Thomas  to  be  Secretarj  for  the 
Department  of  War  ad  interim,  without  the 
advice  and  consent  of  the  Senate,  no  vacancy 
having  happened  in  said  office,  with  intent  to 
violate  the  Constitution  of  the  Uniled  States. 

In  that"  he  conspired  with  said  Thomas  to 
hinder  and  prevent  said  Stanton  from  filling 
said  office;  to  prevent  and  hinder  the  execu- 
tion of  the  tenure- of- office  act;  to  get  posses- 
sion of  the  War  Office,  and  of  the  property  of 
the  United  States  in  the  Department  of  War. 

In  that,  with  intent  to  violate  the  tenure-of- 
office  act,  he  authorized  said  Thomas  to  act  as 
Secretary  of  War,  there  beine  no  vacancy  in 
said  office,  and  the  Senate  thenbeinginaession. 

In  that  he  attempted  unlawfully  to  induce 
General  Emory  to  obey  his  orders,  and  not 
those  issued  by  the  General  of  the  Army,  with 
intent  to  enable  him  to  defeat  the  tenure-of- 
office  act,  with  intent  to  prevent  said  Stanton 
from  holding  his  office. 

In  that,  to  bring  Congress  into  contempt, 
and  Excite  the  odium  of  the  people  against 
Congress  and  the  Saws  by  it  enacted,  he  made 
certain  public  addresses,  indecent  and  unbe- 
coming lu  the  Chief  Magistrate,  by  the  means 
whereof  he  brought  the  office  into  contempt, 
ridicule,  and  disgrace. 

In  that  he  attempted  to  prevent  said  Stanton 
from  resuming  the  office  of  Secretary  of  War, 
afier  the  refusal  of  the  Senate  to  concur  in  his 
suspension ;  also  to  prevent  the  execution  of 
the  act  of  2d  March,  1867,  making  appropria- 
tions for  the  sqpport  of  the  Army,  and  an  act 
to  provide  for  toe  more  efficient  government 
of  the  rebel  States. 

The  President,  answering,  does  not  contro- 
vert the  essential  facts  charged,  but  insists  that 
the  acta  complained  of  are  authorized  b^  the 
Constitution  and  laws ;  and  further,  that  if  in 
any  respect  this  plea  fails  of  a  complete  justi- 
fication he  should  still  be  acquitted,  as  those 
acts  were  all  done  in  good  f^th  in  the  perform- 
ance of  public  duties,  arising  in  the  execution 
of  his  office,  imposed  upon  him  by  the  Consti- 
tution and  laws  and  in  defense  and  execution 
of  them.  Concurring  in  much  of  the  reason- 
ing of  the  Senators  who  are  of  opinloD  that 


the  answer  and  defense  of  the  President  aa  to 
several  of  the  charges  fail  of  such  justification, 
I  shall  content  myself  with  a  statement  of  the 
grounds  of  my  opinion  upon  a  portion  of  the 
articles  only. 

The  first  three  articles  and  the  eleventh  re- 
late to  the  attempt  fo  remove  Mr.  Stanton  from 
the  office  of  Secretary  of  War ;  the  authority 
to  General  Thomas  to  take  possession  and  to 
do  the  duties  of  the  office ;  the  appointment 
of  General  Thomas  as  Secretary  of  War  ad 
interim ;  and  the  attempt  to  prevent  Mr.  Stanton 
from  resuming  the  duties  of  his  official  office 
after  his  suspension  had  been  non-concurred  in 
by  the  Senate. 

The  question  arising  under  these  articles 
turns  chiefly  upon  the  question  whether  the 
tenure-of  office  act  is  in  conflict  with  the  Con- 
stitution of  the  United  States,  and  the  case  of 
Mr.  Stanton  was  affected  by  it. 

These  are  understood  to  be  the  grounds  upon 
which  the  counsel  for  the  President  place  liie 
defense  t«  these  articles,  and  that  upon  which 
opinion  divides  in  the  Senate. 

Is  the  tenure-of-ofSce  act  nnconstitutional, 
and  is  Mr.  Stanton  embraced  in  its  proviuons 
so  as  to  be  protected  by  it? 

As  to  the  flrat  proposition  as  between  the 
Senate  and  the  President,  it  is  not  a  new  ques- 
tion, and  it  is  difficult  to  perceive  how  it  can 
properly  be  regarded  by  either  as  an  open  ques- 
tion. The  act  had  been  fally  considered  when 
it  was  first  enacted  in  the  Senate,  was  recon- 
sidered after  it  had  been  returned  by  the  Pres- 
ident with  his  objections  fully  slated,  and  again 
passed  with  that  unanimity  necessary  to  give  it 
the  force  of  law,  his  objections  to  the  contrary 
notwithstanding,  and  calculated  to  leave  little 
doubt  as  to  the  confidence  with  which  the  Sen- 
ate held  its  opinions. 

The  legislative  and  executive  precedents  and 
practice  in  our  history  touching  the  power  of 
the  President  to  remove  from  office,  relied 
upon  by  him  as  authoritative  interpretation  of 
the  Constitution,  were  known  and  familiar  to 
Congress  at  the  time.  It  is  not  suggested  that 
the  act  was  hastily  or  inconsiderately  passed, 
as  it  will  not  be  doubted  that  Congress  nad,  in 
the  recent  examples  of  the  esercise  of  this 
power  by  the  Executive,  abundant  opportunity 
of  judging  of  the  expediency  of  a  further  con- 
tinuance of  this  practice. 

The  hindingforce«of  this  practice  of  removal 
by  the  President  rests  upon  the  interpretation 
given  to  the  Constitution  by  the  First  Congreaa. 
It  is  not  insisted  that  this  interpretation  by 
that  Congress  was  authoritative  and.  conclusive 
upon  succeeding  Congresses,  audit  is  admitted 
that  the  extent  of  its  authorityis  as  a  precedent 
only.  The  question  was  therefore  open  to 
further  legislative  regulation,  and  the  practice 
which  had  obtained  underthe  act  of  1V89  could 
properly  and  should  necessarily  be  modified 
or  reversed,  as  experience  should  dictate  that 
the  public  interests  demande3.  The  Congress 
of  1867,  it  will  not  be  denied,  had  all  the  power 
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over  the  subject  that  the  Coagreas  of 
supposed  to  have  had. 

Besides,  it  is  well  known  Ibat  the 
of  17S9  were  for  from  having 
in  their  opinions  and  action.  One  branch  was 
equally  divided  upon  the  measure,  and  it  finally 
passed  by  the  casting  vote  of  tiie  Presiding 
Officer ;  and  that  from  that  time  to  the  date  of 
the  act  in  question  the  interpretation  of  the 
First  Congress  had  been  repeatedly  the  subject 
of  grave  debate  in  Congress,  and  was  believed 
by  the  most  eminent  of  our  statesmen,  jurists, 
and  commentators  upon  the  Constitution  to  be 
'unsound. 

Indeed,  the  President  is  not  understood  to 
invoke  the  Senate  now  to  declare  void  for  con- 
flict with  the  Constitution  a,  law  whichhad  so  re- 
cently received  its  sanction,  and  that  after  hia 
objections  to  it  had  been  folly  considered,  but 
thatthe  argument  presented  is  rather  in  extenu- 
ation of  his  refusal  to  obey  and  enforce  it.  For 
the  purpose  of  these  proceedings,  the  act  in 
question  may  properly  and  must  necessarily  be 
regained  as  valid,  nnlese,  indeed,  it  should  be 
deemed  advisable  that  Congress  should  repeal 
all  laws  thevahdity  of  which  may  be  questioned 
by  the  President,  which  he  may  deem  inexpe- 
dient, or  to  which  he  does  not  yield  a  willing 
obedience. 

We  are  then  brought  to  consider  the  question 
whether  the  case  of  Mr.  Stanton  was  affected 
by  the  tenure*of  otfice  act.  The  first  section 
of  that  act  is  as  follows  : 

official  office  to 
with  the  advice 

, ,  — ..  every  person  who  shall 

hereiAer  be  appointed  to  any  snoli  office,  and  shall 
become  duly  auBlified  to  act  therain,  is,  and  shall  b«, 
entitled  to  hoIdeiuihaffioenntilaeuoeeasoTsht^l  have 
'  Ben  in  a)  like  mamier  appointed  and  dulir  qnolified, 
Eoept  OS  herein  otherwue  provided ;  J'rovided,  Tbal 
leSeoretnrieeaf  State,  of  the  Treasorj',  of  War,  of 

""  " "~d  of  the  Interior,  the  Poatnmster  Gan- 

AttomerQenBral,  shall  hold  th  '     " 

reepeotivelT  tor  end  darlnB  tlietenn  of  the  1 


and  the  AttomerQenaral,  shall  hold  thc-ir  offici 
'  ively  tor  and  darlnB  tlietenn  of  the  Freaide 
m  tner  mar  have  been  appointed,  and  foroi 


The  counsel  for  the  President  contend  that 
"out  of  this  bodyof  the  section  it  is  explicitly 
declared  that  there  is  to  be  excepted  a  partic- 
ular class  of  officers,  '  except  as  nerein  other- 
wise provided.'"  The  Senator  from  Iowa, 
,  [Mr.  Geimes,]  in  his  published  opinion,  says : 
"Mr.  Stanton's  case  is  not  within  the  bod;  of  the 
first  section.  The  tenure  whigh  that  provides  for  is 
Dot  the  tonnre  of  any  Secretary." 

Other  Senators,  who  agree  with  Mr.  Grimes 
in  the  conclusion  to  which  he  comes,  adopt 
the  views  of  the  counsel  for  the  President. 
These  views  are  the  opposites  in  atatementand 
principle,  and  cannot  be  reconciled  with  each 
other. 

The  coastrnction  of  Judge  Curtis  is,  that  the 
body  of  the  section— the  words  "every  person 
holding  any  civil  office,  appointed  with  the 
advieeand  consent  of  the  Senate" — necessarily 
itteludes  Mr,  Stanton's  caae,  as  he  was  a  civil 
olScer  who  had  been  appointed  with  advice 


and  consent  of  the  Senate ;  and  to  get  rid  of 
Mr.  Stanton's  case  he  is  forced  to  the  cotisiruo- 
tion.that  the  words  "  except  as  herein  other- 
wise provided"  "  except  him  out  of  the  body 
of  the  section;"  while  the  Senator  from  Iowa 
accomplishes  the  same  result  more  direStly, 
but  not  less  erroneously,  by  denying  altogether 
that  his  case  is  included  in  the  bod;  of  the 
section.  It  admits  of  no  argument  that  this 
last  opinion  is  unsound,  and  that  conclusions 
drawn  from  such  premises  are  untenable.  The 
words  "every  person  holding  any  civil  office," 
&o.,  by  the  force  of  the  unavoidable  meaning 
of  language,  it  must  be  conceded,  embrace  the 
case  of  Mr.  Stanton,  then  holding  the  office 
of  Secretary  of  War. 

But  leaving  this  discrepancy  of  deduction  I 
turn  to  the  construction  of  the  act  of  Judge 
Curtis,  which  seems  to  be  the  generally  received 
interpretation  of  those  who  hold  that  Mr. 
Stanton's  case  is  not  provided  for  in  the  act. 

He  concedes  that  the  words  "  every  person 
holding  any  civil  office,"  &c.,  include  Mr. 
Stanton,  but  insists  that  the  words  "  except  as 
herein  otherwise  provided,"  taken  in  connec- 
tion with  the  proviso  that  follows,  operate  to 
exclude  him  from  this  general  description  of 
persons. 

The  words  "  except  as  herein  otherwise  pro- 
vided," it  is  plain,  either  standing  alone  or 
taken  in  connection  with  the  proviso,  are  not 
entitled  to  the  force  of  terms  of  absolute 
exclusion,  but  rather  are  used  in  the  seuEQ 
of  qnali^ing  some  antecedent  provision  in  the 
body  of  the  section.  Now,  what  are  these 
antecedent  words  or  provision  to  which  these 
qualifying  words  relate,  and  which  they  are 
supposed  to  modify?  Do  they  qualify  the  pro- 
vision "  every  person  holding  any  civil  office," 
&c,,  "except  as  herein  otherwise  provided.", 
or  Uie  words  "is  and  shall  be  entitled  tohold 
his  said  office  until  bis  successor  shall  in  like 
manner  be  appointed  and  qualified?"  "except 
as  herein  otherwise  provided." 

Do  the  qualifying  words  operate  to  exclude 
a  portion  of  the  persons  from  holding  ofSce 
under  this  act  altogether,  or  do  they  operate  to 
qualify  the  condition  ofholdingi  The  former 
constmction,  it  is  submitted,  does  violence  to 
the  intent  of  the  act ;  besides,  it  is  an  obvious 
misapplication  of  the  qualifying  words  to  a 
portion  of  the  section  to  which  they  do  not 
relate.  It  is  clear  that  it  was  the  intent  of  tha 
act  to  regulate  a  tenure  of  office  of  some  sort 
of  all  the  persona  described  in  the  body  of  the 
section,  that  is,  "every  person  holding  any  civil 
ofSce,'  &c. ;  but  by  this  construction  a  portion 
of  those  persons  fail  to  be  provided  tor  alto- 
gether; while  the  adoption  of  the  other  view 
provides  for  them  a  tenure  of  office,  but  differ- 
ent in  its  conditions,  and  is  thus  in  harmony 
with  the  objects  of  the  law. 

If  it  be  accepted  that  the  Secretaries  are  not 
excepted  out  of  the  body  of  the  section,  and 
that  the  effect  of  the  proviso  is  simply  to  pro- 
vide and  determine  what  their  tenure  of  office 
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shall  be,  the  oiilyremaining  question  is  whetlier 
the  provision  does  make  such  tenure  for  Mr. 
Stanton.  It  is  contended  ths.t  it  does  not,  as 
he  was  not  the  appointee  of  Mr.  Johnson,  and 
that  the  term  of  Mr.  Lincoln,  whose  appointee 
he  was,  was  determined  by  death.  It  is  con- 
ceded that  Mr.  Stanton  was  appointed  by  Mr. 
Lincoln  in  hie  first  term  of  office,  by  and  witb 
the  advice  and  consent  of  the  Senate,  to  hold 
daring  the  pleasure  of  the  President  for  the 
time  being ;  that  he  was  duly  holding  office 
under  that  appointment  in  the  second  term  of 
Mr.  Lincoln  and  uj;  to  Ms  death.  He  was, 
therefore,  the  appointee  of  Mr.  Lincoln  by 
original  appointment  in  his  first  term,  and  not 
'    '   s  second  term,  in  effect,  by  adop- 


appointr 

tilal,  an 

eofof 


id  there 


tiuuance  in  office  under  the 

and  office  being  iden- 
limitation  in  the  ten- 


;,  except  the  pleasure  of  the  Presi- 
dent for  the  time  being.  Mr.  Stanton  -was, 
therefore,  properly  holding  office  by  appoint- 
ment of  Mr.  Lincoln  in  his  second  term  at  hia 
death  Ke  continued  to  hold  under  such 
appointraent  and  commission  from  Mr.  Lincoln 
after  tlie  succession  of  Mr.  Johnson,  and  by 
his  adoption  and  continuance  in  office,  and  was 
so  holding  at  the  passage  of  the  tenure- of- ofhce 

But  it  is  sdd  that  if  be  is  to  be  regarded  as 
the  appointee  of  Mr.  Lincoln  in  his  second 
terra  ne  Is  still  not  embraced  in  the  terms  of 
this  act,  as  that  term  closed  with  the  death  of 
Mr.  Lincoln,  and  that  since  that  event  he  has 
been  holding  in  the  term  of  Mr.  Johnson.  It 
therefore  becomes  necessary  to  determine  what 
was  the  "term"  of  President  Lincoln.  Was  it 
an  absolute  period  of  four  years,  or  was  it  that 
period  during  which  he  served  in  his  office  ; 
the  period  for  which  he  was  elected,  or  the 
period  he  held  and  occupied  his  office?  'Was 
the  term  of  his  office  subject,  in  the  language 
of  the  counsel  for  the  President,  to  a  "  condi- 
tional limitation?"  The  (ei^n  of  the  presiden- 
tial office,  by  the  Constitution,  ii  four  years, 
I  and  that  without  regard  to  the  contingency  of 
holding  or  period  of  actual  service.  It  de- 
scribes the  period  for  which  the  office  lasts, 
and  is  without  limitation.  The  tetmre  of  his 
office  is  subject  to  the  contingencies  of  death, 
resign^ion,  or  removal:  but  that  relates  to 
the  condition  of  actual  holding  or  period  of 
service,  and  in  no  way  affects  the  ienn  or  period 
for  which  he  was  elected.  Now,  the  language 
of  the  proviso  is,  "  shall  hold  for  the  term  of 
the  President  by  whom  appointed."  Mr.  Stan- 
ton was  appointed  by  Mr.  Lincoln,  whose  term 
of  office  was  absolutely /our  ^ears,  under  the 
Constitution,  The  statute  adopts  the  same 
word,  term,  and  this  makes  the  period  of  hold- 
ing identical  with  the  period  of  the  presidential 
office,  and  does  not  subject  it  to  tiie  contin- 
gencies of  the  tenure  of  his  office  or  the  period 

I  pass  the  question  whether  Mr.  Johnson  is 
or  not  serving  out  bis  own  or  the  tetm  of  Mr. 


Lincoln  as  unimportant  in  the  view  taken  of 
the  question.  Their  terms  of  office,  aaaperiod 
of  time,  were  identical ;  and  whether  he  is  serv- 
ing out  Mr.  Lincoln's  term  of  office,  as  Vice 
President,  upon  whom  devolve  the  duties  of 
the  office  of  President,  by  death,  can  have  no 
Infiueuce  upon  the  general  fact  of  what  was 
Mr.  Stanton's  term  of  office.  In  either  case 
his  term  would  be  the  same. 

But  if,  as  is  contended  by  counsel  for  the 
President  and  those  who  adopt  his  views,  the 
proviso  failed  to  provideatenurefor  Mr.  Stan- 
ton, he  being  conceded  to  be  in  the  body  ofthe 
section,  then  as  to  him  the  words,  "except  as 
herein  otherwise  provided,"  fail  to  have  any 
effect,  and  leave bvs  tenureunaffected,and  the 
same  as  that  provided  in  the  body  ofthe  sec- 
tion for  the  description  of  persons  mentioned. 
1  conclude,  therefore,  that  the  act  did  not  fail 
of  its  object,  namely,  to  regvlate  the  tenure  of 
office  of  "  every  person  holding  any  civil  office 
to  which  he  has  been  appointed  by  and  with  the 
advice  and  consent  ofthe  Senate  ;"  that  Mr. 
Stanton' s  case  was  not  excepted  out  of  its  pro- 
visions ;  that  llie  proviso  does  regulate  for  nim 
a  tenure  of  office ;  but  if  it  do  not,  then  it  is 
clear  that  it  is  regulated  as  is  provided  in  the 
body  of  the  section  for  "every  person  holding 
any  civil  office,"&c,,andthatWs  removal  was 
a  clear  violation  of  this  act. 

But  it  is  said  that  it  is  at  least  doubtful  If 
the  act  did  affect  Mr.  Stanton's  case,  and  that 
the  effort  to  remove  him  from  his  office  on  the 
21st  of  February  last  was  an  attempt  on  the 
part  of  the  President  which  he  might  well  be- 
lieve he  had  a  right  to  make ;  that  the  attempt 
did  not  succeed,  and  that  it  would  be  an  abuse 
of  power  to  remove  him  from  his  high  office 
on  grounds  so  slight. 

But  did  the  President  truly  believe  that  he 
had  the  right,  that  it  was  clear,  and  that  the 
public  welfare  justified  and  demanded  its  exer- 
cise? He  had  refused  his  assent  to  the  tenure- 
of-office  act,  stating  in  his  message,  among  his 
reasons  expressed  for  refusal  so  to  do,  that  its 
provisions  deprived  him  of  control  over  his 
Cabinet. 
.He  had  suspended  Mr.   Stanton  under  its 

frovisions — so  stated  to  the  Secretary  of  the 
'reasury — as  required  by  its  provisions.  He 
had  communicated  bis  reasons  for  this  sus- 
pension, agreeably  to  the  terms  of  the  act,  to 
the  Senate.  He  had  been  advised  of  the 
action  ofthe  Senate  upon  that  suspension,  and 
of  the  acquiescence  of  General  Grant  in  its 
determination  of  the  case,  and  had  witnessed 
the  return  of  Mr.  Stanton  to  his  office  and  its 
duties  in  accordance  with  the  imperative  pro- 
visions of  this  act.  With  these  acts  and  this 
knowledge  upon  the  record  It  is  difficult  to 
believe  that  the  President  was  acting  in  that 
measure  of  good  faith  and  in  the  presence  and 
under  the  pressure  of  a  public  necessity  which 
would  justify  the  defiance  of  a  law  of  even 
doubtful  import;  that  in  this  attempt  to  put 
aside  a  high  officer  of  the  Govenimeni  without 
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charge  of  miscoDtJuct  in  offioe,  and  afl«r  his 


consult  the  poblio  intereafs  and  feithfullj  to 
esecnte  tie  laws  than  to  execute  his  own  pur- 
poses upon  a  public  officer  irho  had  incurred 
Lis  personal  displeasure.  Nor  is  it  eas;  to 
adopt  the  opinion  that  the  charges  and  proof 
in  support  of  these  may  properly  be  regarded 
as  Blight  or  unimportant. 

The  President  ma^  not  arbitrarily  and  with- 
out cause  depose  a  high  public  officer  with  im- 
punity independent  of  the  act  under  consider- 
ation. Wantonly  to  do  it  would  constitute  the 
essence  of  arbitrary  and  unbridled  power,  and 
tend  to  establish  that  irresponsible  license  over 
the  laws  fatal  to  republican  government,  the 
firstappearanceof  which  demand  tobe rebuked 
and  resisted.  The  officers  and  the  office  be- 
long and  are  amenable  to  the  law ;  they  are  its 
servants  and  not  the  "satraps"  of  the  Presi- 
dent. The  right  of  removal  is  not  an  arbitrary 
right  in  any  respect;  and,  subject  to  removal 
himself,  the  President  could  have  no  right  to 
complain  of  the  enforcement  of  a  rule  against 
htm  which  he  couldapply  to  those  in  his  power. 
The  public  interest,  and  that  alone,  must 
justify  the  action. 

The  President  declares  in  his  answer  that  so 
early  as  August  last  he  had  determined  to  cause 
Mr.  Stanton  "  to  surrender  his  office  of  Secre- 
tary of  the  Department  of  War."  To  that 
end,  on  the  12th  of  the  same  month,  he  sus- 
pended him  from  his  office  on  pretense  of 
misconduct  in  office,  as  now  in  his  answer 
claimed,  under  the  exercise  of  a  power  before 
unheard  of,  and  certainly  never  Defore  prac- 
ticed or  asserted  by  any  of  his  predecessors, 
namely,  the  power  to  suspend  from  office  in- 
definitely, and  at  his  pleasure,  not  until  meet- 
ing of  the  Senate,  ''as  iimident  to  thenght 
M  removal;"  and  having  so  suspended,  kept 
that  officer  out  of  his  office  and  out  of  the 
public  service  for  many  months,  and  long 
afle  Congress  and  the  Senate  had  convened, 
and  fo  easons  stated  in  his  message  to  the 
Senat  wholly  inadequate,  unsatisfactoiy,  and 
nnj  stifiable  in  the  judgment  of  that  body,  and 
wb  b  f  not  trifling,  were  characterized  by 
pe        al   ather  than  public  considerations. 

It  T-  11  be  observed  that  he  at  once  invokes 
the  a  d  of  the  tenure-of- office  act  to  enable  him 
to  suspend  from  office  a  public  officer  who  had 
incurred  his  personal  displeasure,  and  aiier- 
ward,  when  that  had  failed,  attempts  to  remove 
him  in  defiance  of  its  authority  and  in  contempt 
of  its  validity.  He  at  once  invokes  siii.molatcs 
theact  of  1795.  He  professes  to  have  appointed 
General  Grant  Secretary  of  War  ad  interiia 
under  it,  and  then  violated  it  by  retaining  him 
in  office  contrary  to  its  provisions. 

He  invokes  the  judgment  of  the  Senate  on 
the  suspension  of  Mr.  Stanton,  and  after  that 
judgment  baa  been  pronounced  against  him, 
and  under  it  the  officer  had  returned  to  his 
duties  in  obedience  to  the  act  under  which  he 


had  been  suspended,  he  defies  its  authority  by 
his  removal,  appoints  General  Thomas  Secre- 
tary of  War  ad  interim,  holds  him  out  to  the 
country  as  the  rightful  Secretary  of  War,  ireata 
him  as  a  constituent  member  of  his  Cabinet, 
ignores  Mr.  Stanton  altogether,  and  thus  sub- 
jects the  conduct  of  the  office  of  the  Depart- 
ment of  War  to  the  dangers,  embarrassments, 
and  perils  which  may  come  of  these  conflict- 
ing pretensions,  and  must  come  if  these  pre- 
tensions are  made  good  by  his  acquittal.  If 
to  these  be  added  the  spirit  of  defiance  mani- 
fest in  his  message  to  the  Senate  of  February 
22  last,  and  his  determination,  at  any  and  all 
.hazards  to  the  public  interests,  to  cause  a  per- 
sonally obnoxious pablio  officer  "to  surrender 
his  office,"  I  am  persuaded  that  the  peril  to 
our  republican  structure  of  government  will 
have  become  imminent  when  such  conduct  in 
the  President  shall  come  to  be  regarded  and 
tolerated  as  slight  and  trifling,  and  shall  not, 
on  the  contrary,  be  held  as  high  misdemeanors 
in  office.  Mr.  Madison,  in  commenting  upon 
this  subject,  says: 

"I  contend  that  the  icanfon  removal  of  maritorious 
officers  wontd  subject  himfthePrefident]  to  impiBCh- 
ment  and  removal  from  ble  own  office. 

A  diflerent  question  is  presented  on  the 
second  and  third  articles.  On  the  2lBt  Feb- 
ruary, assuming  to  have  removed  Mr.  Stanton, 
the  President,  in  writing,  authorized  General 
Thomas  to  act  as  Secretary  of  War,  and  ap- 
pointed him  Secretary  of  War  odinferim,  there 
being  no  vacancyin  that  office,  or  pretense  of 
vacancy,  except  the  letter  to  Mr.  Stanton  of 
the  same  date,  the  Senate  then  being  in  ses- 
sion and  not  being  advised  upon  tiie  subject. 

The  President,  in  his  answer,  insists  that  at 
the  date  ofthe  letter  and  itsdeliveryto  General 
Thomas  there  was  a  vacancy  in  the  office  of 
Secretary  of  War  caused  by  removal ;  that, 
notwithstanding  the  Senate  was  in  session,  it 
was  lawful  and  in  accordance  with  long- estab- 
lished usage  to  empower  said  Thomas  to  act  as 
Secretary  of  War  ad  interim ;  and  that,  if  the 
tenure* of* office  act  be  valid,  in  doing  so  he 
violated  none  of  its  provisions. 

Whether  there  was  or  not  a  vacancy  in  that 
office  will  depend  upon  theeffectgiven  to  thelet- 
ter  of  removal  addressed  to  Mr.  Stanton,  which 
was  not  acquiesced  in,  and  under  which  no  re- 
moval de  facto  was  effected ;  and  whether  the 
attempted  removal  or  order  of  removal  was 
juatiiied  by  any  usage  arising  nnder  any  pro- 
vision of  law.  It  is  not  pretended  that  any 
act  of  Congress  expressly  confers  this  power 
while  the  Senate  is  in  session,  much  less  that 
the  power  is  drawn  from  any  express  provision 
of  the  Constitution.  No  parallel  in  the  history 
of  the  Giivernment  is  shown  or  is  believed  to 
exist.  The  only  case  at  all  approaching  it  is 
that  of  Timothy  Pickering,  where  the  removal 
and  the  nomination  to  the  Senate  of  his  suc- 
cessor were  simultaneous,  and  were  essentially 
one  and  the  same  act,  and  was  in  and  of  itseli 
tiie  mode  adopted  by  the  President  of  obtam- 
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ing  the  advice  and  consent  of  the  Senate  to 
the  removal.  But  in  this  case  ivasan  attempted 
removal  without  reference  to  the  8enat«  and 
iudependciit  ot  it,  and  the  appointment  of  a 
Secretary  ad  interint,  and  no  nomination  to 
the  Senate  of  a  succeeeor.  Neither  b?  the 
implication  of  the  Constitution,  laws,  nor  usage 
ivas  tlie  removal  of  Mr.  StanCcin  and  the  des- 
ignation of  General  Thomas  as  Secretary  of 
War  ad  interim  authorized. 

But  it  is  insisted  that  the  removal  of  Mr. 
Stantonhavingcreateda  vacancy  the  President 
was  authorized  t«  Git  it  temporarily  by  the 
designation  of  Qeneral  Thomas,  under  the  act 
of  1T95,  and  that  that  act  was  act  repealed  by 
the  .act  of  1863.  This  latter  act  repeals  all 
acts  and  parta  of  acts  inconsistent  with  its 
provisiona ;  and  it  is  said  that  its  provisions 
are  not  inconsistent  in  some  one  or  more  par- 
ticulars with  the  former  act  upon  the  same 
Bubject,  and  to  that  extent  at  least  is  not  re- 
pealed. This  construction  is  quite  too  narrow. 
The  question  is  not  whether  the  repealing  act 
in  any  particular  negatives  the  former  act,  but 
whether  in  its  object  and  Ecope  it  was  a  sub- 
stantial revision  of  the  law  upon  the  particular 
subject.  If  so,  then,  by  well-established  rules 
of  legal  interpretation,  it  does  operate  to  repeal 
the  former  laws  upon  that  subject. 

Now,  it  is  apparent  from  an  examination  of 
those  statutes  that  the  act  of  18(13  was  suchstat- 
ute  of  revision.  The  act  of  1792,  upon  the 
same  subject,  made  pcovision  for  the  case  of 
vacancy  by  death,  and  certain  temporary  dis- 
abiBtiea  in  the  Stat«,  War,  and  Treasury  De- 
partments. Thatof  1795  provided  that  "in 
case  of  vacancy,"  Ac. ;  and  both  alike  in  the 
cases  contemplated  provided  that  the  Presi- 
dent  misht  "  authorize  any  person  or  persons, 
at  his  discretion,  to  perform  the  duties,"  &c. 
The  act  of  1863  provides  that  in  case  of  resig- 
uation,  death,  absence  from  the  seat  of  Oov- 
ernment,  or  sickness  in  the  heads  of  any  of 
the  existing  Departments,  the  President  mat/ 
authorize  any  head  of  any  other  D^artmenif 
.  ic.,  to  perform  the  duties,  &c. 

The  act  of  1863  is  a  revision  of  the  law  on 
the  subject,  as  it  embraces  the  oI:ijects  of  both 
prior  statutes ;  provides  for  vacancy  by  resigna- 
tion, not  provided  for  spewfically,  and  changes 
the  ruje  of  both  prior  statutes  as  to  the  per- 
sons to  be  authorized  to  perform  the  duties 
temporarily,  and  makes  provision  for  the  other 
Departments,  and  adapts  the  existing  laws  to 
the  present  changed  state  of  affairs.  Can  it 
be  doubted  that  the  act  of  1863  was  intended 
to  be  a  revision  of  the  whole  law  upon  the 
subject ;  that  it  did  provide  and  was  intended 
to  provide  one  uniform  rule  for  all  the  Depart- 
ments, and  not  that  in  case  of  vacancy  by  death, 
resignation,  &o.,  authorize  the  appointment  of 
heads  of  Departments,  See.,  and  in  case  of 
vacancy  by  removal  toauthorize  "any  person  or 
persona  ? "  That  the  act  of  1863  was  intended 
to  have  this  effect  is  clear  from  the  statement 
ofthe  chairman  of  tlieCoiumitteeon  the  Judi- 


ciary who  repotted  the  act,  Hon.  Mr.  Trum- 
bull, that  it  was  his  understanding  that  it  did 
repeal  all  former  acts  upon  that  subject. 

but  this  precise  question  of  the  removal  of 
Stauton  and  appointment  of  General  Thomas 
was  fiiUy  adjudicated  by  the  Senate  and  con- 
cluded by  its  action  on  the  21st  February  last. 
This  is  its  record; 


W  hereaa  the  Senate  h»ve  reoeived  anci 
the  commuuicntton  of  the  Pretident.  stal 
had  lemoTed  Edwin  M.  Stanton,  Secteti 
and  bad  deslgmeted  Loienio  Xho 


!  of  War  ad  ttamm:  Thwoforo, 

ReaolrKd  bt  tht  Senate  of  the  UkUtd  Slalea,  That 
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le  any  other  officer  to  perform 
ice  ad  iirfepim." 

Was  that  adjudication  of  an  act  done  and 
submitted  to  the  Senate  for  its  consideration 
erroneous?  The  resolution  finally  passed  the 
Senate  without  division. 

To  those  who  would  weaken  the  force  of  this 
record,  or  find  excuse  for  the  President  in  the 
unimportance  of  the  transaction,  it  may  he 
replied  that  if  the  Senat«  would  retain  its  self- 
respect  or  command  the  respect  of  others  it 
must  stand  by  its  decrees  until  reversed  for 
error,  and  not  for  the  reason  that  the  Presi- 
dent defies  them  or  refusesto  yield  obedience 
to  tbem.  The  President  tells  the  Senate,  in 
his  communication  upon  the  subject,  that  as 
early  as  Aueust  last  he  had  "  determined  to 
cause  Mr,  Stanton  to  surrender  the  office  of 
Secretary  for  the  Department  of  War."  That 
issue  is  now  for  thethird  time  distinctly  before 
the  Senate,  twice  by  the  action  of  the  Presi' 
dent,  and  now  by  the  action  of  the  Represent- 
atives of  (he  people,  A  surrender  of  the 
record  of  the  Senate  is  a  surrender  of  a  pub- 
lic oilicer  to  the  predetermined  purpose  and 
personal  will  of  the  President,  It  is  need- 
less to  say  such  a  result  would  be  the  deposi- 
tion of  a  high  public  officer  without  cause,  a 
triumphant  denance  of  the  law  of  the  land 
and  of  the  supreme  legislativeauthorityof  the 
country. 

Whoever  contemplates  such  a  result  with 
indifference  may  prepare  for  the  advent  of 
executive  usurpation  totally  subversive  of  our 
system  of  government. 

It  only  remains  to  consider  the  proposition 
of  the  counsel  for  President  that  he  should  not 
be  held  guilty  on  an  assumed  innocent  mistake 
in  interpreting  the  law.  In  judging  of  the 
intentwith  which  the  President  acted,  tbe  pub- 
lic record  of  the  officer,  hisacts,  speeches,  and 
policy,  the  current  events  of  history  connected 
therewith,  may  properly  be  considered.     Tbe 

Suality  of  the  particular  act  may  be  refiected 
'om  the  body  of  official  i-eputation  and  public 
conduct,  good  or  bad. 

In  determining  the  character  of  the  acts 
complained  of  touching  the  intentof  the  Pres- 
ident, we  may  consider  whether  they  relate  to 
his  antecedent  official  conduct,  whether  they 
were  purely  public  and  official  or  private  and 
personal,  whether  they  atose  out  of  some  real 
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or  Eapposed  preBsiDg  public  esigency,  or 
whether,  aa  in  the  case  of  Mr.  Stanton,  the 
real  or  assumed  misconduct  of  a  public  officer, 
or  from  a  settled  determination  to  get  rid  of 
one  who  had  become  disagreeable  to  him  at 
all  hazards,  and  because  it  was  his  pleasure 
no  longer  to  tolerate  him  in  his  office,  Inthia 
light  consider  some  of  the  facts  connected  with 
the  removal  of  Mr.  Stanton  and  the  designa- 
tion of  General  Thomas  as  Secretary  of  War 
ad  intei-im.  In  his  note  of  6th  of  August  last, 
requesting  the  resignation  of  Mr.  Stanton,  the 
President  sajs  he  is  constrained  to  do  so  from 
*'  public  consiJeraiioQS  of  a  high  character," 
The  precise  nature  of  these  considerations  it 
is  len  to  conjecture. 

In  hia  message  of  December  12, 1837,  assign- 
ing the  reason  for  the  suspension  of  Mr.  Stan- 
ton, he  says  be  deemed  Uie  reply  to  his  note 
above  referred  to  as  a  deSance  and  expres- 
sion of  a  loss  of  confidence  in  his  superior,  and 
"that  it  must  necessarily  end  our  most  im- 
portaut  relations." 

Also,  that  Mr,  Stanton  held  opinions  upon 
the  suffrage  bill  for  the  District  of  Columbia 
and  the  reconstruction  acts  of  March  2  and  23, 
1867,  which  could  not  be  reconciled  with  his 
own  or  the  rest  of  the  Cabinet,  and  that  there 
3  result  that  could  solve  the 


Buliy,  and  " 
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of  official 


As  these  reaj 
the  immediate 

are  the  only  ca .      _ 

fair  to  presume  that  the  note  which  ii 
to  have  led  to  the  suspension  was  induced  by 
a  predetermination  to  sever  the  relations  ren- 
dered necessaryj  in  his  opiniouj  by  that  want 
of  ''unity  of  opinion"  existing  in  the  Cabinet 
on  account  of  the  convicting  opinion  of  Mr. 
Stanton, 

In  hia  answer  to  article  one  the  President 
saya  that  on  or  prior  to  August  5,  18G7,  "  he 
had  become  satisfied  that  he  could  not  allow 
Mr.  Stanton  to  continue  to  hold  the  office  of 
Secretary  for  the  Department  of  War  without 
hazard  to  the  public  interests."  "That  the 
relations  between  them  no  longer  permitted 
the  President  to  resort  to  him  for  advice,  or  be 
responaible  for  his  conduct  of.  the  affairs  of  the 
Department  of  War,"  and  that  therefore  he 
determined  that  he  ought  not  longer  to  hold 
said  office,  and  considered  what  he  might  law- 
fully do  to  cause  him  to  surrender  said  office. 

Those  are  understood  to  be  the  reasons  for 
the  suspension,  as  also  for  the  removal,  or 
attempted  removal,  of  the  Secretary  of  War. 

They  are,  substantially,  that  the  "relations 
between  them  "  had  become  such  in  August, 
1867,  as  notio  "permit  the  President  to  resort 
to  him  for  advice,  or  be  responsible  for  his 
conduct  of  the  Department  of  War  as  by  law 
required;"  and  uiese  "relations"  are  the 
■'  differences  of  opinion  "  upon  the  "suffrage 
bill,"  and  the  reconstruction  acts  of  the  2d  and 
23d  March,  1S<37,  "upon  which  Mr.  Stanton 


stood  alone  in  the  Cabinet,  and  the  difference 
of  opinion  could  not  be  reconciled." 

Those  are  the  "public  considerations  of  a 
high  character,"  stated  in  the  note  of  August 
5,  which  was  a  request  for  the  resignation  of 
the  Secretary,  and  which  led  to  his  suspension 
and  subsequent  removal,  to  prevent  bis  re- 
suming the  duties  of  his  office  after  the  action 
of  the^enate. 

When  bjfore  in  the  history  of  the  Govern- 
ment did  a  President  hold  that  "differences 
of  opinion"  of  a  Cabinet  officer  as  to  the  policy 
of  a  law  of  Congress,  or  of  its  constitution- 
ality, or  of  the  propriety  of  its  enforcemeut, 
were  "public  considerations  of  a  high  charac- 
ter," which  not  only  "constrained"  hiiji  to 
request  bis  resignation  of  office,  but  impelled 
him  to  a  determination  to  "-cause  him  to  sur- 
render the  office" — to  suspend  him— and,  de- 
feated in  that  by  the  adverse  action  of  the  Sen- 
ate, to  remove  him,  to  "prevent  him  from 
resuming  the  duties  of  the  office?"  It  is  cer- 
tain that  differences  of  opinion  "in  the  Cab- 
inet" are  not  unknown  in  our  history,  as  to 
the  expediency,  the  policy,  and  the  interpret- 
ation of  laws;  that  the;  were  marked  in  the 
Cabinet  of  Washington,  and  that  they  were  not 
supposed  and  were  not  held  to  be  "public 
considerations  of  a  character"  demanding  re- 
moval from  office. 

The  present  case  is  especially  noticeable, 
from  the  fact  of  public  notoriety,  as  well  as 
declared  in  the  President's  answer  and  mes- 
sage, that  the  "difference  of  opinion"  com- 
plained of  was  that  the  opinions  of  the  Secre- 
tary of  War  were  in  harmony  with  those  of 
Congress  upon  the  ads  mentioned,  while  those 
of  the  President  were  opposed,  as  had  been 
expressed  In  his  veto  message,  and  that  "dif- 
ficulties" from  such  "differences  of  opinion," 
and  which  could  only  be  solved  by  suspension 
and  removal  from  office,  were  such  as  are  pub- 
licly known  to  have  arisen  on  the  question  of 
the  exei^iioii  of  the  reconstruction  acts  of 
March  2  and  23. 

It  is  observable  that  no  public  exigency  ia 
stated  by  the  President  to  have  arisen  demand- 
ing action  in  Mr.  Stanton's  case  ;  no  malver- 
sation or  misconduct  in  office ;  no  disobedience 
of,  or  re&sal  or  neglect  to  obey  orders  of  the 
President,  is  alleged  or  suggested.  Besides, 
the  Senate  had  been  recently  in  session,  since 
lie  "relations  and  difference  of  opinion  had 
developed,"  in  two  different  periods,  affording 
ample  opportunity  for  tbe  appointment  of  hia 
successor,  if  the  public  interests  demanded  a 
change  of  that  officer  and  were  of  a  character 
to  commend  themselves  to  that  body, 

Some  stress  baa  been  laid  upon  the  want  of 
"confidence"  in  the  Secretary,  which  would 
not  permit  a  resort  to  bim  for  advice,  and  ren- 
dered it  unsafe  that  the  President  should  be 
responaible  for  his  official  conduct. 

It  is  difficult  to  appreciate  the  importance 
which  seems  to  be  attached  to  this  statement. 
The  Secretary  of  War  is  certainly  not  the  con- 
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stitutional  adviser  of  the  PreBidetit  in  bis  gen- 
eral adminiatralion,  nor  is  tbePreBidenteo  titled 
except  in  the  case  contemplated 
'  on,  and  that  upon  affiiirs  aris- 
Department,  snd  in  relation 
thereto. 

Nor  is  it  obvious  what  is  intended  bj  the 
statement  in  the  answer  by  being  responsible 
for  hisconduct  of  tbe  affairs  of  the  Department 
of  War. 

What  is  the  nature  of  tbis  sapposed  respon- 
Bibilitj,  and  bow  imposed?  We  are  not  in- 
formed in  the  answer.  No  such  responsibility 
is  understood  to  be  imposed  bythe  Constitu- 
tion, and  none  is  believed  to  exist  in  the  laws 
creating  the  Department  of  War  and  defining 
the  duties  of  the  Seeretaj^  of  War. 

By  no  provision  of  tbe  Constitution  or  laws 
is  it  believed  that  the  President  is  chargeable 
with  the  consequences  of  the  miscondiict  or 
neglect  of  duty  of  that  officer  with  which  be 
bi  IDS  elf  is  not  connected. 

The  Secretary,  and  ha  alone,  must  answer  to 
the  violated  law  for  his  misconduct  and  neglect 
of  duty,  and  the  assumption  that  the  President 
is  responsible  for  them  is  to  assume  that  the 
War  Department  is  nnder  the  direction  and  at 
the  discretion  of  the  President,  and  not  under 
the  statute  creating  it  and  by  which  it  is  con- 
ducted. 

It  is  difficult  to  believe  that  in  the  suspension 
of  and  subsequent  removal  of  Mr.  Stanton  the 
President  was  actuated  solely  by  "  public  con- 
siderations," and  especially  does  he  fail  to 
make  it  clear  that  he  was  acting  on  the  pres- 
sure of  a  State  necessity  or  public  exigency 
which  justified  him  in  first  experimenting  with 
a  law  of  Congress  by  suspenmng  a  public  offi- 
cer nnder  it,  and  failing  of  his  declared  pur- 
pose in  that,  namely,  "to  causehimlo  surren- 
der his"  office,  then  to  defy  its  authority  by 
disregarding  it  altogether,  and  remove  the  offi- 
cer so  suspended,  confessedly  to  prevent  bis 
resuming  the  duties  of  the  office,  after  the  ad- 
verse action  of  the  Senate  npion  the  case  sub- 
-mitted  to  it  for  ila  consideration. 

The  doubts  which  are  invoked  to  shield  the 
President  fail  to  protect  him,  as  be  fails  to  show 
any  case  or  public  necessity  for  the  exercise 
of  doubtful  power  under  the  Constitution  and 
laws,  ubile  his  ofBciai  conduct  plainly  shows  a 
spirit  of  hostility  to  the  whole  series  of  acts  of 
Congress  designed  for  the  reconstructjon  of  tbe 
late  insurrectionary  States  and  the  pacification 
of  the  country,  and  an  intent  to  obsfrnct  rather 
than  faithfully  to  execute  these  laws. 

If,  therefore,  donbts  arise  on  the  record  they 
belong  to  the  country  and  to  the  violated  laws, 
and  presumption  of  innocence  cannot  obtain 
where  the  sinister  purpose  is  apparent.  It  is 
impossible  to  withhold  a  conviction  of  tbe  Pres- 
ident's guilt  under  the  articles  presented  bythe 
House  of  Kepresentatives  for  usurpations  of 
power  not  delegated  by  the  Constitution,  and 
ibr  violation  and  obstruction  of  the  laws  of  the 
laud,  and  so  guilty  of  high  crimes  and  misde-' 


lis  office,  which,  as  a  remedy  for 
the  present  disorders  which  afflict  the  nation 
consequent  upon  them,  and  for  the  future  se- 
curity against  the  abuse  of  executive  authority, 
demand,  in  harmony  with  the  provisions  of  Uie 
Constitution,  his  removal  from  office. 


OPINION 


HON.  RICHARD   YATES. 


It  is  difficult  to  estimate  the  importance  of 
this  trial.  Not  in  respect  merely  to  the  exalted 
position  of  the  accused,  not  alone  in  tbe  fact 
that  it  is  a  trial  before  the  highest  tribunal 
known  among  us,  the  American  Senate,  upon 
charges  preferred  by  the  immediate  Represent- 
atives of^the  sovereignty  of  the  nation,  against 
the  President  of  the  Ifnited  States,  alleging 
the  commission  by  bim  of  high  crimes  and  mis- 
demeanors ;  it  is  not  alone  in  these  respects 
that  the  trial  rises  in  dignity  and  importance, 
but  because  it  presents  great  and  momentous 
issues,  involving  the  powers,  limitations,  and 
duties  of  the  various  Departments  of  the  Got- 
ernment,  affecting  the  very  form  and  structure 
of  the  Government,  and  the  mightiest  interests 
of  the  people,  now  and  in  the  future. 

It  has  been  aptly  termed  tbe  trial  of  the  Con- 
stitution. Constructions  of  our  Constitution 
and  laws  here  given  and  precedents  established 
by  these  proceedings  will  be  quoted  as  standard 
authorities  in  all  similar  trials  hereafter.  We 
have  here  at  issue,  before  tbis  highest  judicial 
tribunal,  in  the  presence  of  the  American  peo- 
ple and  of  the  civilized  world,  whether  Oar 
Constitution  is  tn  he  a  landmark  to  the  citizen, 
a  guide  to  the  statesman,  and  authoritative  over 
the  magistrate,  or  whether  this  is  a  land  of 
anarchy,  crime,  and  lawless  usurpation.  Itia 
a  trial  which  challenges  the  broadest  comnre- 
hension  of  the  statesman,  the  highest  intellect 
and  clearest  discrimination  of  l£e  jurist,  and 
the  deepest  solicitude  of  the  patriot.  Its  issues 
are  to  be  determined  by  clearly  ascertaining  tbe 
duties  and  powers  of  the  coordinate  branches 
of  the  Government,  all  jealous  of  encroach- 
ments upon  their  functions,  and  all  in  danger 
if  one  shall  usurp  powers  which  by  virtue  of 
the  Constitution  and  laws  belong  to  others. 

Although  it  seems  to  me  that  no  man  of 
honest  judgment  and  true  heart  can  have  a 
possible  doubt  as  to  the  guilt  of  tbe  respondent 
in  this  cause,  and  although  he  has  long  since 
been  indicted  and  found  guilty  in  the  judgment 
and  conscience  of  the  American  people  of  a 
giant  apostaey  to  his  party— the  party  of  Amer- 
ican nationality  and  progress — and  of  a  long 
series  of  atrocious  wrongs  and  most  daring 
and  flagrant  usurpations  of  power,  and  for 
three  years  has  thrown  himself  across  the  path 
of  the  country  to  peace  and  a  restored  Union, 
and  in  all  his  official  acts  has  stood  forth  with- 
out disguise,  a  bold,  bad  man,  the  aider  and 
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abettor  of  treason,  and  aa  enemy  of  his  coun- 
try ;  though  this  is  the  unanimous  verilict  of 
the  loyal  popular  heart  of  the  country,  ^et  I 
shall  strive  to  confine  myself,  in  the  mam,  to 
B.  consideration  of  the  issues  presented  in  the 
first  three  articles.  Those  issues  are  simply ; 
whether  in  the  removal  of  Edwin  M.  Stanton, 
Secretary  of  War,  and  the  appointment  of  Lo- 
renzo Thomas  Secretary  of  War  ad  interim, 
on  the  2lBt  day  of  February,  1868,  the  Presi- 
dent willfully  violated  the  Conatitution  of  the 
United  States,  and  the  law  entitled  "  An  act 
regulating  the  tenure  of  certain  civil  offices," 
in  forceMarcha,  1667, 

Upon  the  snhjeet  of  appointments  to  civil 
office  the  Constitution  is  very  explicit.  The 
proposition  may  be  definitely  stated  that  the 
President  cannot,  during  the  session  of  the 
Senate,  appoint  any  person  lo  office  without 
the  advice  and  consent  of  the  Senalfi,  except 
inferior  officers,  the  appointment  of  whom 
may,  by  law,  he  vested  in  the  President.  The 
following  is  the  plain  letter  and  provision  of 
the  Constitution  defining  the  President's  power 
of  appointment  to  office  : 

"He  slull bare  power,  br  and  witli  the  advicfland 
consent  of  the  Senate,  to  make  treaties,  provided 
two  thiide  of  the  Benaton  present  eonmu;  and  he 
4hall  nominate,  and  bu  and  aiH  the  adviet  aad  con- 
«Rt  qr  Ihe  St»att  ihall  appoint,  embauadoni.  otlicr 

Subllc  minlBtera  and  oonenls,  jndEes  of  the  Supreme 
ourl,  and  tUt  other  itXart  <a  Hie  United  Stalea     ' 
'fare  not  hmiaotherwiteprovideeL" 


ealabliehed  bji  laio;  but 


tbe  Coat^ 


which  ihaU  bi 

may  by  law  '..... ,, ,. 

offieera  aa  they  think  proper  in  the  Freeident  aloue, 
inthe  courla  of  law,  or  in  the  heads  of  Depaitmen  ts. 

la  it  not  plain,  very  plain,  from  the  first 
clause  above  set  forth,  that  the  appointment 
of  a  superior  officer,  such  as  &  Secretary  of 
War,  or  the  head  of  any  Department  cannot  be 
made  during  the  session  of  the  Senate  without 
its  advice  and  consent?  It  is  too  clear  for 
argument. that  the  Conatitution  does  not  confer 
the  prerogative  of  appointment  of  ony  officer 
npon  the  President  alone  during  sessions  of 
the  Senate,  and  that  he  can  only  appoint  infe- 
rior officers  even,  by  virtue  of  laws  passed  by 
Congress,  so  that  the  appointment  of  a  head 
of  a  Department  cannot  be  made  without  the 
concurrence  of  the  Senate,  unless  it  can  be 
shown  that  such  appointment  is,  in  the  words 
,  of  the  Constitution,  "otherwise  provided  for ;" 
and  it  is  not  pretended  that  any  such  other 
provision  can  be  shown. 

The  framers  of  the  Gonstitation  wisely  im- 
posed this  check  upon  the  President  to  secure 
integrity,  ability,  and  efficiency  in  public  offi- 
cers, and  to  prevent  the  appointment  of  men 
who,  if  appointed  by  thePresident  alone,  might 
be  his  mere  instruments  to  minister  to  the  pur- 
poses of  his  ambition. 

I  maintain  that  Congress  Uself  cannot  pass 
■  a  law  authorizing  the  appointment  of  any  offi- 
cer, excepting  inferior  officers,  without  the 
advice  and  consent  of  the  Senate,  it  being  in 
tension  at  the  time  of  such  appointment.  It  is 
jost  as  competent  for  Congress,  under  liie  <^ 


clause  which  I  have  read,  to  invest  tie  Presi- 
dent with  the  power  to  make  a  treaty  without 
the  concurrence  of  two  thirds  of  the  Senate, 
which  is,  as  all  agree,  inadmissible.  Any  law 
authorizing  the  class  of  appointments  just  men- 
tioned, without  the  Senate' sconcurrence,  would 
be  just  as  much  a  violation  of  the  constitutional 
provisions  which  I  have  read  as  would  a  law 
providing  that  the  President  should  not  nom- 
titate  the  officer  to  the  Senate  at  all.  No 
appointment  is  complete  without  the  two  acts — 
nomination  by  the  President  and  confirmation 
by  the  Senate, 

I  think  my  colleague  [Mr.  Tritmbull]  had 
not  well  considered  when  he  made  the  state- 
ment in  his  argument  that  "the  Constitution 
makes  no  distinction  between  the  power  of  the 
President  to  remove  during  the  recess  and  the 
sessions  of  the  Senate." 

The  clause  of  the  Constitution  which  I  shall 
now  quote  shows  very  clearly  that  the  power 
of  the  President  to  fill  vacancies  is  limited  to 
vacancies  happening  during  the  reeess  of  the 
Senate : 

"The  President  shall  have  power  to 


.e  by  Ki 


-  to  fill  np  ^1 
le  recess  of  the 


His  power  to  fill  vacancies  during  the  recess, 
without  the  advice  and  consent  of  the  Senate 
at  the  time,  proceeds  from  the  necessity  of  the 
case,  because  the  public  service  would  suffer 
unless  the  vacancy  is  filled;  but  even  in  this 
case  the  commission  of  the  temporary  incum- 
bent is  to  expire  at  the  end  of  the  next  session 
of  the  Senate,  unlesii  the  Senate,  during  said 
next  session-shall  have  consented  to  his  ap- 
pointment. The  reason  of  this  limitation  npoD 
the  President  to  the  filling  of  vacancies  hap- 
pening during  the  recess,  and  why  he  cannot 
appoint  during  the  session  of  the  Senate  with- 
out consent,  is  clearly  because  the  Senate, 
being  in  session,  may  at  the  time  of  the  nom- 
ination give  its  advice  and  consent.  The  pro- 
vision that  "the  President  shall  have  power 
to  fill  ail  vacancies  during_  the-  recess  of  the 
Senate  by  granting  commissions  which  shall 
expireatthe  end  ofthe  next  session,"  excludes 
the  conclusion  that  he  may  create  vacancies 
and  fill  them  during  the  session  and  without 
the  concurrence  of  the  Senate,  If  this  view 
is  not  correct,  it  would  seem  that  the  whole 
provision  of  the  Constitution  on  this  point  is 
meaningless  and  absurd. 

The  conclusion  of  the  whole  matter  is,  that 
if  the  President  issued  an  order  for  the  removal 
of  Mr.  Stanton  and  the  appointment  of  Thomas, 
without  the  advice  and  consent  of  the  Senate, 
it  being  then  in  session,  then  he  acted  in  pal- 
pable violation  of  the  plain  letter  of  the  Con- 
stitution, and  is  chargeable  with  a  high  misde- 
meanor in  office.  The  production  of  his  own 
order  removing  Stanton,  and  of  his  letter  of 
authority  to  Thomas,  commanding  him  to  take 
possession  of  the  War  Office,  are  all  the  proofs 
necessary  to  establish  his  guilt,     And  when  it 
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appears,  as  it  does  most  conclusively  in  the 
evidence  before  ua,  that  he  not  only  did  not 
have  the  concurrence  of  the  Senate,  but  its 
absolute,  unqualified  dissent,  and  that  he  was 
notified  of  that  dissent  by  a  certified  copy  of  a 
resolution  to  that  effect,  passed  by  the  Senate, 
under  all  the  forms  of  parliamentary  delibera- 
tion, and  that  he  still  willfully  and  defiantly 
persisted,  and  does  still  persist  in  the  removal 
of  Mr.  Stanton,  and  to  this  d^  stubbornly 
retains  Thomas  as  a  member  of'^his  Cabinet, 
then  who  shall  say_  that  he  has  not  wickedly 
trampled  the  Constitution  under  his  feet,  and 
that  he  does  not  justly  deserre  the  punishment 
due  to  his  great  offense? 

That  the  facts  stated  are  proved  and  substan- 
tially admitted  in  the  answer  of  the  President 
to  article  first  will  not  be  denied  by  the  coun- 
sel for  the  respondent  nor  by  his  apologists  on 
the  floor  ofthe  Senate. 

The  next  question  to  which  I  invite  attention 
is  whether  the  President  has  intentionally 
violated  the  late  and  thereby  committed  a 
misdemeanor.     Blackstone   defines  a  misde- 


ir  thus 


1  office,  and  misbehavior  in 
office,  or  official  misconduct  mean  the  same 
thing.    Mr.  Madison  says,  in  Elliott's  Debates, 
that— 
■■Th 
removsJ  irom  nis  own  nign  irust,- 

Chancellor  Kent,  than  whom  no  man  living 
or  dead  ever  stood  higher  as  an  expounder  of 
constitutional  law,  whose  commentaries  are 
recogniiied  in  all  courts  as  standard  authority, 
and  whose  interpretations  are  themselves 
almost  laws  in  our  courts,  says,  in  discussing 
the  subject  of  impeacbuent ; 

"ThsConstitutiouhasrenderedhim[tbePrcaid«nt] 
directly  amenable  by  lawformaladminiatration.  The 
inYiolablllW  of  aiur  officer  of  the  Ooiemment  is 
ipoomnatible  with  the  ropiiblioan  theory  as  weU  as 
«ith  tho  prlnolplee  of  retributive  justiee. 

"  If  the  PrBudent  will  BK  the  authority  of  his 
station  to  violate  the  Conetitatlon  or  law  of  the  land, 
the  Mouse  of  Itepresentativas  can  aiiest  him  in  his 
career  byiesorting  tothepower  of  impeaohment."— 
1  SfnCi  tbni.,  289. 

Story,»of  equal  authority  as  a  commentator 
on  the  Constitution,  saja: 

"  In  emmininB  the  parliamentary  history  of  im- 
peaobment?,  it  will  be  found  that  many  offenses  not 
easily  definable  by  law,  and  many  of  a  purely  pollt- 
ieal  eharaotei,  have  been  deemed  bisii  crimes  and 
misdemeanors  worthy  of  this  extraordinary  remedy." 
Judge  Curtis,  one  of  the  distinguished  coun- 
sel for  the J-.-.^-  .L- _.-j  : 


"  The  1 


dNav 


..Je  Comi .. 

t  only  by  force  of  It 


D-Cbiefofthe 


ander  andsubji 

law  enacted  by  its  authority,  as  o 
clearly  as  the  private  in  the  ranks. 

■in-CiiV/  iul  can  a  aeneral-in-Chief .....  . 

t^  his  own  covnUv?    Whenhecaa  he  auptrtmda  to  kis 
Txahti  aa  commaniler  Ike  powert  nf  a  timriw,  owJlAoC 


>»  mtlilaTv  rfenpoliini  ,■"  •  *  •  •  "Iht 
mere  airihorilii  lo  conanand  on  armii  ij  not  ira  avlhonln 
to  dwoi™  the  Imcs  of  kit  counlru. 

*■  Beeidiea,  all  the  powers  ofthe  President  are  exoen- 
tivB  merely.  He  cannot  make  a  law.  He  cannot 
repeal  one.  He  can  only  execute  the  law!.  He  can 
□either  make  nor  suspend  nur  alter  them.  Ue  can- 
not even  make  an  article  of  war." 

Section  three,  article  one,  of  the  Constitu- 
tion, says: 
_  "The  Senate ^shall  have  the  sole  power  to  try  all 

I  was  present  on  the  15ih  day  of  April,  1865, 
tbe  day  of  the  death  ofthe  lamented  Lincoln, 
when  you,  Mr.  President,  administered  to 
Andrew  Johnson  the  oath  of  office  as  Presi- 
dent of  the  United  States.  He  then  and  there 
swore  that  he  would  "preserve,  protect,  and 
defend  the  Constitution  of  the  United  States," 
and  "  take  care  that  the  laws  should  be  faith- 
fully executed." 

On  the  2d  of  March,  1867,  Congress  passed 
a  law  over  the  veto  of  the  President  entitled 
"An  act  to  regulate  tbe  teoure  of  certain  civil 
offices,"  tbe  first  section  of  which  is  as  fallows : 

'■Bb  il  enasUd  ba  the  Senate  a«d  H<«4ie  of  BepreiaU- 
atme»oftieVmleSSl>Ue»QfAmeneamQmare»aaa»em- 


which  he  has  bi 


with  the  advice 


e,  entitled  tohold  such  oStce  until  a  succeasur  shail 
are  been  Id  like  manner  appointed  and  duly  quail- 
ed, except  as  herein  otherwise  provided :  Frovided, 


offices  respectively  for  and  during  the  teim  of  the 

and  forone  month  thereafter,  Bul^ect  lo  removal  by 
and  with  the  advice  and  consent  of  the  Senate." 

This  law  is  in  entire  harmony  with  tbe  Con- 
stitution. "  Every  person  appointed  or  to  be 
appointed''  to  office  with  the  advice  and  con- 
sent of  the  Senate  shall  hold  the  office  until 
a  successor  shall  "in  like  manner,"  that  is, 
"by  the  advice  and  consent  of  the  Senate,"  be 
appointed  and  qualified.  This  is  obviously  in 
pursuance  of  the  Constitution. 

Now,  if  we  construe  this  sectJon  independ- 
ently of  tbe  proviso,  we  shall  see  that  tbe 
removal  of  Mr.  Stanton  without  tbe  advice  and 
consentof  tbe  Senate.and  before  his  successor 
was  appointed  with  the  advice  and  consent  of 
the  Senate,  was  a  misdemeanor,  and  was  so 
declared  and  made  punishable  by  the  sixth 
section  of  tbe  same  act.  And,  ^ain,  if  Mr. 
Stanton's  case  is  excepted  from  the  body  of 
the  act,  and  comes  without  the  proviso,  then 
his  removal  without  the  concurrence  of  the 
Senate,  was  a  violation  of  tbe  law,  because, 
by  the  terms  of  the  proviso,  he  was  only  sub- 
ject to  removal  l)y  and  with  the  advice  aud 
consent  of  the  Senate. 

But  my  colleague  [Mr.  Trumbtjll]  contends 
that  Mr.  Stanton  was  not  included  in  the  body 
of  the  section,  because  there  is  a  proviso  to  it 
which  excepts  him  and  other  heads  of  Depart- 
ments from  "every  other  civil  officer,  and 
yet  he  argues  diat  he  is  not  ia  the  proviso 
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itaelf,  which  oertwnly  is  strange  logic.  He 
Brgaeathat  his  tenure- of- office  waa  given  under 
the  act  of  1789,  and  that  by  that  act  the  Presi- 
dent had  a  right  to  remove  him.  If  this  be  so, 
whj  did  not  tae  President  remove  him  under 
that  act,  and  not  suspend  him  under  the  ten- 
ure-of-office  act,  and  why  did  my  colleague  act 
under  the  tenure -of- office  law  in  restoring  Mr, 
Stanton? 

It  is  claimed  that  Mr.  Stanton  is  not  included 
within  the  civil-tenure-of-ofSoeact,  because  he 


y  Mr.  Lincoln,  and  that  Mr.  Stanton's 


The  true  construction  of  the  whole  section, 
including  the  proviso,  is  that  every  person 
appointed  and  Co  be  appointed,  with  the  advice 
and  consent  of  the  Senate,  is  to  hold  the  office 
until  his  successor  shall  have  been  in  like  man- 
ner appointed  and  qualified,  except  the  heads 
of  Departments,  who  are  to  hold  their  offices, 
not  till  their  succesaora  are  appointed,  but 
daring  the  term  of  the  President  by  whom  they 
may  have  been  appointed  and  for  one  month 
longer,  and  always  "subject  to  removal  byand 
with  the  advice  and  consent  of  the  Senate." 

Now,  the  only  object  of  tie  jpi 


ofBce,  and  a  different  term  from  that  given  in 
the  body  of  the  act  Can  anything  be  plainer 
than  that  the  case  of  Stanton  is  embraced  in 
the  meaning  of  the  section,  and  that  he  is 
entitled  either  to  bold  until  hissuccessorshall 
have  been  appointed,  by  and  with  the  advice 
and  consent  of  the  Senate,  or  daring  the  term 
of  the  President,  not  "in  which,  he  was 
appointed,"  but  "during  the  term  of  the  Pres- 
ident by  whom,  he  was  appointed?" 

At  the  time  of  the  passage  of  the  act  of 
March  2,  1867,  Mr.  Stanton  was  holding  the 
office  of  Secretary  of  War  for,  and  in  the  term 


1869.  TheConstitution  defines  the  President's 
term  thus :  "  He  shall  hold  his  office  during 
the  term  of  four  years."  It  further  says  that 
the  term  of  the  Vice  President  shall  be  four 
years.  Incase  of  death  or  vacancy  "the  duties 
of  his  office  shall  devolve  on  the  Vice  Presi- 
dent." When  Mr.  Lincoln  died  Mr.  Johnson's 
term  was  not  a  new  one,  but  he  succeeded  to 
Mr.  Lincoln's  office  and  performs  its  duties 
for  the  remainder  of  Mr.  Lincoln's  term  M 
Stanton  was  appointed  by  Mr.  Lincol  d 

according  to  toe  proviso,  holds  for  tb     t 
of  the  President  "by  whom  be  was  app     t  d 
and  one  month  thereafter,"   and  can  b 


ton's  term  expired  with  the  death  of  Lincoln, 
and  Mr.  Johnson  did  not  reappoint  or  com- 
mission him,  then  from  the  death  of  Mr.  Lin- 
coln until  the  commencement  of  this  trial  there 
was  no  legal  Secretary  of  Warj  and  the  Presi- 
dent permitted  Stanton  to  act  without  authority 
of  law,  to  disburse  millions  of  public  money, 
and  to  perform  all  the  various  functions  of 
Secretary  of  Warwithont  warrant  of  law,  which 
would  of  itself  be  a  misdemeanor.  I  believe 
itwas  theSenatorfrom  Maine  [Mr.  Fessendbn] 
who  said  "dead  men  have  no  terms."  When 
that  Senator  was  elected  for  sis  years  to  the 
Senate,  does  it  not  remain  his  term  though  he 
should  die  or  resign  before  its  expiration,  and 
would  not  hia  successor  chosen  to  fill  the 
vacancy  serve  simply  for  the  remainder  of  his 
term,  and  not  a  new  term  of  his  own  for  six 
years?  I  could  consent  to  the  construction  ot 
the  Senator  from  Maine  if,  instea<f  of  litoitine 
the  presidential  term  to  four  years,  it  liad 
provided  that  his  term  should  be  four  years  or 
till  the  death  of  the  President,  in  ease  of  hia 
decease  before  the  expiration  of  the  four  years ; 
but  it  does  not  so  provide. 

The  meaning  of  the  word  "vice"  in  Vice 
President  ia,  '"instead  oP'  or  "to  stand  in 
the  place  of;"  "  one  who  stands  in  the  place 
of  another."  Therefore,  Mr.  Johnson  suc- 
ceeded, not  to  his  own,  but  to  Mr.  Lincoln's 
term,  with  all  its  conditions  and  incidents. 
Death  does  not  terminate  a  man's  term  of 
office.  If  a  tenant  of  a  farm  for  a  term  of 
seven  years  dies  at  the  end  of  his  first,  year, 
the  remainder  of  the  lease  vests  in  bis  legal 
representatives ;  so  the  remainder  of  Mr.  Lin- 
coln's term  at  his  death  vested  in  his  succes- 
sor, Mr.  Johnson.  It  follows  that  Mr.  Stan- 
ton's term,  ascertained  by  the  act  of  March  2, 
1867,  doea  not  expire  till  one  month  after  the 
4th  of  March,  1869,  and  that  his  removal  and 
the  appointment  of  an  officer  in  his  place,  with- 
out the  advice  and  consent  of  the  Senate,  was 
a  violation  of  the  law. 

The  second  section  provides  that  when  the 
Senate  is  not  in  session,  if  the  President  shall 
deem  the  officer  guilty  of  acta  which  require 
his  removal  or  suspension,  he  may  be  sus- 
pended until  the  next  meeting  of  the  Senate; 
and  that  within  twenty  days  after  the  meeting 
of  the  Senate  the  reasons  for  such  suspension 
shall  be  reported  to  that  body;  and  if  the  Sen- 
ate shall  deem  such  reasons  sufficient  for  such 
suspenaion  or  removal,  the  officer  shall  be  con- 
sidered removed  from  his  office ;  but  if  the 
Senate  shall  not  deem  the  reaaona  sufficient 
for  suspension  or  removal,  the  officer  shall 
f  thw  th  resume  the  functions  of  his  office, 
a  d  th     person  appointed  in  his  place  shall 

as    t    discharge  such  duties. 

Th  t   s  to  say,  when  any  officer^  appointed 

n  m       er  and  form  as  provided  in  the  first 

— that  is,  by  and  with  the  advice  and 

t  of  the  Senate — is  suspended,  and  the 

S     at   does  not  concur  in  the  suspension,  such 

ffi        ball  forthwith  resume  the  fancUons  of 
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his  office.  Mr.  Stanton,  liaving  been  appointed 
by  and  with  the  advice  and  consent  of  the  Sen- 
ate, iras  suspended,  but  the  Senate  refused  to 
concur  in  his  Euspension.  According  to  the 
law  he  was  then  entitled  to  resume  the  func- 
tions of  hia  office,  but  the  President  does  not 
permit  him  to  do  so  and  refuses  to  have  official 
relations  with  him,  andhas  appointed  andrecog- 
nized  as  a  member  of  his  Cabinet  another 
Secrelam  of  War.  Is  not  this  a  palpable  vio- 
lation of  the  rery  letter  of  the  law  7  By  what 
technical  quibble  can  any  Senator  avoid  the 
conviction  of  the  culprit  who  thus  defies  a 
statute?  If  it  is  ailmitted  that  the  President 
can  legally  "renioee"  Mr.  Stanton,  that  proves 
too  much,  because  the  second  section  of  the 
act  in  question  declares  that  the  President 
shall  only  "  suspend  "  the  officer,  andin  the  case 
of  suspension,  and  i!tal  only,  and  duringMMSS, 
may  an  ad'tnteriin  appointment  be  made.  An 
ad  interim  appointioent  upon  a  removal  is 
absolutely  prohibited.  As  was  well  said  by  the 
Senator  from  Oregon,  [Mr.  WitLiAMS;] 


"VaooDdesin  office  can  oniybo  filled  in  twowa 
r  ad  mieriBi  appoiotment  during  tho  reee 


/the  Sennto,  dwing  the 


the  ar^vice  and 

Let  ua  see — the  Senate  being  the  sole  tribu- 
nal to  try  impeachments  and  to  decide  upon 
the  validity  and  violation  of  this  law — what 
a  t   u  th   Senate  has  already  taken. 

On  the  12tb  day  of  August,  1867,  the  Senate 
then  t  1  eing  in  session,  the  President  sus- 
p  nd  1  Edwin  M.  Stanton,  Secretary  of  the 
Dp  tra  t  of  War,  and  appointea  U.  S. 
G  a  f  eral,  Secretary  of  War  ad  interim. 
On  th  1  h  daj  of  December,  1867,  the  Sen- 
at  b  ^  then  in  session,  be  reported,  accord- 
ing to  the  requirements  of  the  act,  the  caases 
of  such  suspension  to  the  Senate,  which  dnly 
tool:  the  same  into  consideratiou,  and  by  an 
Ovecwhelming  vote  of  35  to  0  refused  to  concur 
in  the  suspension,  which  action,  according  to 
the  tenure' of- office  act,  reinstated  Mr.  Stanton 
in  office.  The  Presidentj  bent  upon  the  re- 
moval of  Stanton,  in  defiance  of  the  Senate 
and  of  the  law,  on  the  2l8t  day  of  February, 
1868,  appointed  one  Lorenzo  Thomas,  by  letter 
of  authority  or  commission,  Secretary  of  War 
ad  inleriih,  without  the  advice  and  consent  of 
the  Senate,  although  the  same  was  then  in 
session,  and  ordered  hira  (the  said  Tbomas)  to 
take  possession  of  the  Department  of  War  and 
the  public  property  appertaining  thereto,  and 
to'  discharga  the  duties  thereof  and  notified 
the  Senate  of  his  action.  The  Senate  consid- 
ered the  communica^tion,  and,  after  debate,  by 
a  vote  of  29  to  6,  passed  the  following  resolu- 

"  Resolved  bv  tie  Senate  e^  ike  tJaUed  Stale!,  TaaX 
under  tbe  Conatitution  nnd  laiie  of  the  United  Stutes 
the  Presiiieot  has  no  power  to  remove  the  Seorelary 
of  War  and  to  dasisnate  an?  other  oflieor  U,  perform 
the  duties  of  Uiat  ^ce  ad  iMeHm." 

And  now,  after  Boch  aolion  under  our  oaths. 


are  we  to  stultify  ourselves,  and  swallow  our 
own  words  and  resolutions  passed  in  the  most 
solemn  manner?  Can  we  say  that  the  Presi- 
dent did  not  violate  the  law?  That  he  did  not 
become  liable  to  conviction  for  violating  the 
provisions  of  the  tenure- of- office  act,  al\er  he 
has  admitted,  in  his  answer  upon  this  trial, 
that  he  tried  to  rid  himself  of  Stanton  by  com- 
plying with  the  act)  and  after  he  hasacftnowl- 
eiiged  that  he  was  acting  under  the  taw  of 
March  2,  1867,  as  shown  by  his  letter  to  the 
Secretary  of  the  Treasury,  dated  August  14, 
1867,  as  follows: 

"Sir:  In  compliance  with  the  aet  entitled  'Anaat 
tor^ulatethe  tenure  of  certain  civil  offiees,'  voaars 
heregf  QOtified  that  on  the  V2.t\i  inatant  Hon.  Edwin 
■■  "■    iton.  eeoretary  of  War.  was  suspended  from 


Toshoi^,  also,  how  trifling  is  the  plea  of  the 
President  that  the  law  did  not  aj)ply  to  this 
case,  after  he  had  acted  upon  it  as  above 
stated  by  himself,  and  a^r  he  had  reported 
the  reasons  for  suspension  within  the  twenty 
days,  as  required  by  the  act,  there  is  the  fur- 
ther and  still  more  conclusive  proof  that  the 
forms  of  commissions  and  official  bonds  were 
altered  to  conform  to  the  requirements  of  the 
same  tenure- of- office  act,  and  under  his  own 
sign-manual  issued  to  his  appointees  commis- 
sioned since  its  passage.  If  it  be  admitted, 
then,  that  Mr.  Stanton's  case  did  not  come 
within  the  provisions  of  the  first  section  of  the 
act,  yet  is  the  President  clearly  guilty  under 
the  second  section  7 

1  shall  now  ask  attention  to  the  sixth  aectioa 
of  the  act,  which  is  as  follows : 


it  made. 


if  thia . 


or  eiereisM  contrary  to  the  pro- 


ment  or  employment  shall  be  deemed,  i 
hereby  deolared  Co  be,  high  miademeanors ;  a 


both  sud  p 


a  the  disci 


If  this  section  stood  alone,  who  can  deny  that 
by  his  order  to  Thomas  appointing  him  Secre- 
tary of  War  ad  interim,  and  commanding  him 
to  turn  Mr.  Stantoo  out  of  office  and  take  pos- 
session of  the  same,  its  books,  and  papers,  be 
did  commit  a  misdemeanor,  especially  when, 
by  the  very  terms  of  this  section,  the  issuing 
of  auch  an  order  is  expressly  declared  to  be  a 
high  misdemeanor,  and  punishable  bj  fine  and 
imprisonment'? 

The  second  article  charges  that  the  Presi- 
dent violated  this  law  by  issuing  to  General 
Thomas  a  letter  of  authority  as  Secretary  of 
War  ad  interim.  How,  then,  can  my  colleague 
use  the  following  language : 
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How  can  he  justify  such  a  statement,  when 
he  admits  that  the  letter  ofautliority  waa  issued, 
asd  it  is  speciflcall)'  declared  in  the  act  to  be  a 
misdemeanor? 

Again,  it  is  said  th&t  the  prosecution  is  bound 
to  prove  criminal  intent  in  the  President.  Such 
isnot  thekff.  The  act  itself  proves  the  intent, 
if  deliberately  done  by  the  partv  committing 
It.  Such  is  the  construction  and  the  practice 
in  all  courts.  If  any  person  voluntarily  com- 
mits an  unlawful  act  the  criminal  intent  is 
presnmed.  The  principle  ia  as  old  as  our  civ- 
ilization, recognized  in  all  courts  of  our  own 
and  other  conutries,  that  any  unlawful  act,  vol' 
untatily  committed  by  a  person  of  sound  mind 
and  mature  age,  necessarily  implies  that  the 
person  doing  it  intends  all  the  consequences 
necessarily  reaulting  therefrom.  The  bui^lar 
who  breaks  into  your  house  in  the  night,  with 
revolver  in  hand,  may  plead  for  the  burglary, 
larceny,  and  even  murder  itself,  the  not  un- 
worthy motive  that  his  only  purpose  was  to 
firocure  subsistence  for  his  starving  wife  and 
ittle  ones.  Booth,  the  vilest  of  assassins, 
declared,  while  committing  the  bloodiest  crime 
ia  time's  frightful  calendar,  that  he  murdered 
a  tyrant  for  the  sake  of  humanity  and  in  the 
BBcred  name  of  patriotism. 

But  it  is  not  necessai7  to  insist  upon  the 
technical  rule  that  the  criminal  intent  is  to  be 
presumed  on  proof  of  the  act ;  for  if  there  ia 
one  thing  that  is  directly  proved,  that  stands 
out  in  bold  relief,  that  is  plain  as  the  sun  at 
noonday,  itis  (hat  the  President  willfully,  wick- 
edly, and  defiantly  violated  the  law ;  and  that, 
after  doe  notice  and  admonition,  he  wickedly 
and  with  criminal  perverseness  persisted  in 
violating  the  Constitution  and  the  laws,  and  in 
boldnsarpationsof  power  unsettling  the  proper 
checks,  limitations,  and  balances  between  the 
departments  of  the  Government;  with  malice 
aforethought  striving  to  eject  from  office  afaith- 
ftii  servant  of  the  people,  whose  only  crime  was 
his  loyalty,  and  substituting  in  his  stead  a  man 
who  was  to  be  his  willing  in stru meet  in  thwart- 
ing the  policy  and  legislation  of  the  people's 

ment  again  in  the  bands  of  rebels,  who  with 
corrupt  hearts  and  bloody  hands  struck  at  the 
nadon's  life. 

Edwin  M.  Stanton,  Mr.  Lincoln's  faithful 
minister  and  friend,  whom  the  people  learned 
to  trust  and  lean  upon  in  the  dark  hours  of  the 
Republic,  who  wielded  that  mighty  enginery 
hy  which  our  army  of  more  than  a  million  of 
men  was  rwsed,  clothed,  armed,  and  fed ;  who 
with  the  genius  of  a  Napoleon  comprehended 
the  vast  field  of  our  military  operations  and 
oi^niaed  war  and  victory  with  matchless  skill 
— a  man  of  unstained  honor,  spotless  integrity, 
unquestioned  loyalty,  havingthe  confidence  of 
all  loyal  hearts  in  the  country— this  was  the 
man  who  incurred  the  bitter  hatred  of  John- 
son because  he  opposed  his  usurpations  and 
his  policy  a^d  acts  in  the  interest  of  traitors, 
and  because,  like  a  faithful  sentinel  upon  the 


In  proof  of  the  respondent's  malicious  in- 
tent to  violate  the  law  I  refer  youto  his  attempt 
to  induce  General  Grant  to  wd  him  in  open, 
avowed  violation  of  the  law,  as  proved  in  his 
letter  to  Grant  dated  January  31,  1868.  He 
therein  declared  his  purpose  to  eject  Stanton, 
"ichether  sustained  m  the  suspension  or  not," 
and  upbraided  Grant  because,  as  he  alleges, 
Grant  agreed,  but  failed,  to  help  him  keep 
Stanton  out  hy  refusingto  restore  the  office  to 
Stanton,  as  by  the  second  section  of  Ihe  act 
of  March  2,  1867,  he  was  required  to  do.     He 

"You  had  found  in  nnr  4rst  eonference 'that  th« 
President  vas  desiroua  of  keeping  Mr.  Staulon  out 
of  offlee,  inielier  nutained  in  Ihe  tumension  or  not.' 
You  knew  wbat  reasons  had  Induced  the  President 
to  ask  tVoD)  yon  a  promiae;  you  also  knew  that  la 
case  yonr  views  of  duty  did  not  aooord  with  his  oini 


il;  deducible  from  ou 


place  to  my  poaaeBgioD,  bnt,  aBeordlng  U 
*  ■    Uiedyoun  ■" '-" 

compelled  to  ukof  rt-, , 

of  yoni  predecQaBor  in  tbe  War  Dacartinsnt  e.  letter 

of  res^natlon,  orelr"  ' ""    

able  espedieat  of  bd 

That  he  intended  to  violate  the  law  by  pre- 
venting Mr.  Stanton  from  resuming  the  func- 
tions of  his  office,  as  provided  by  law,  should 
the  Senate  non-concur  in  his  suspension,  is 
clearly  proved  by  his  other  letter  to  General 
Grant  of  February  10, 1868,  from  which  I  quote 
as  follows ; 


War." 


of  w 


e  admit  that  (Vorn  tl 


;u  accepted  theappoint- 


of 


If  you  want  intent  proved,  how  can  you  more 
elearlv  do  it  than  to  use  his  own  words  that  it 
was  hia  "purpose  to  do  the  act,  and  that  Grant 
knew  that  was  his  pnrpose  from  the  very 
beginning,  when  Stanton  was  suspended?" 

Is  it  necessary  to  dwell  upon  the  subject  of 

having  violated  the  law  which  expressly  saya 
that  the  officer,  for  good  reasons  only,  should 
he  suspended  until  the  next  session  of  tha 
Senate,  and  coolly  tells  ua  that  he  "did  not 
suspend  the  said  Stanton  from  office  until  the 
next  meeting  of  the  Senate,"  as  the  law  pro- 
vided, "but  by  force  and  authority  vested  in 
him  by  the  CouatilutLon  he  suspended  him  in- 
d^nitelji,  and  at  tbe  pleasure  of  tbe  President, 
and  that  the  order  was  made  known  to  the 
Senate  of  the  United  States  ou  the  12th  day 
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of  December,  1867."  In  other  words,  lie  gays 
to  the  Senate  with  moat  eomplscent  effrontery, 
"  Your  law  sajs  I  shall  only  euapend  Stanton 
to  the  end  of  twenty  days  after  the  beginning 
of  your  next  session.  I  have  snapended  hira 
ind^nttdy,  at  the  pleaenre  of  the  President, 
and  I  defyyou  to  punish  or  hinder  me."  With 
all  this  the  reap ondent' a  counsel  ask  for  proof 


of  C) 


He  tells  the  law-making  power  of  iie  sover- 
eign people  that  he  seta  up  his  pleasure  against 
the.poaitive  mandates  of  law.  He  tells  the 
Senate,  "  I  do  not  acknowledge  your  law, 
which  jou  by  jonr  TOtes  on  youroatha  adopted 
and  declared  constitutional.  I  think  it  uncon- 
stitutional, and  BO  said  in  my  veto  message, 
and  I  will  not  execute  the  law,  but  I  will  exe- 
,0  ahall  bi 


my  guide.  I  understand  the  constitutionality 
of  the  law  better  than  Congress,  and  although 
my  message  vetoing  the  bill  was  overrnled  by 


o  thirds  of  Congress,  and  though  you 
declared  by  law  that  I  can  only  suspend  Stan- 
ton, I  choose,  of  my  own  sovereign  will,  which 
ia  above  law,  to  remove  him  indefinitely.  Fur- 
thermore, your  law  says,  that  in  case  his  sns- 
peosion  is  not  concurred  in  by  the  Senate,  Mr, 
otanton  shall  forthwith  reanme  the  functions 
of  his  ofBce,  and  yoa  have  by  resolution,  a 
copy  of  which  I  confess  to  have  received, 
refused  to  concur  with  me  in  suspending  him. 
I  shall  not,  however,  suffer  him  to  hold  the 
office,  and  I  have  appointed  Lorenzo  Thomas 
Secretary  of  War,  not  with  your  advice  and 
consent,  bnt  contrary  to  the  same."  This  is 
the  offenseof  the  President  which,  in  the  judg- 
ment of  the  President's  apologists,  is  so  "tri- 
fling" that  we  ought  to  pass  it  by  in  silence, 
or  rather  excuse  by  approving  it  in  our  verdict. 

But  what  ahall  we  say  ol  the  President's 
crime  when  to  the  violation  of  law  he  adds 
falsehood  and  deception  in  the  excuses  he 
eives  for  its  violation?  His  plea  that  he  vio- 
lated the  law  because  of  its  unconstitational- 
ity  and  his  desire  to  refer  it  to  the  Supreme 
-Coart  is  shown  to  be  a  mere  subterfuge — an 
afterthought — by  the  fact  that  in  August  last, 
when  he  designated  Grantto  perform  the  duties 
of  the  War  Office,  he  distinctly  avowed  that  he 
was  acting  under  the  act  of  March  2,  1867 ;  by 
the  lacl;  that  he  had  caused  the  Departments 
to  so  alter  the  forms  of  commissions  and  bonds 
as  to  make  thein  conform  to  this  very  statute ; 
by  the  fact  that  he  reported  reasons  for  the 
suspension,  as  required  in  the  act,  in  an  elab- 
orate message  to  the  Senate ;  and,  finally,  by 
the  fact  that  nowhere  in  said  message  does  he 
intimate  that  he  does  not  recognize  the  valid- 
ity of  the  act,  but  argues  distinctly  that  he 
Proceeds  wider  the  same.  He  did  not  tell 
enators  in  that  message  that  the  act  was 
unconstitutional,  and  that  he  had  suspended 
Stanton  iruhjimtely.  And  1  assert  that  every 
Senator  was  led  to  believe  that  it  was, the  pur- 
poseofthe  Presidenttoregardthe  act  valid,  and 
to  abide  the  judgment  of  the  Senat«.    It  was 


not  until  the  ghost  of  impeachment,  the  ter- 
rors of  a  broken  oath,  and  removal  from  the 
high  trust  which  he  has  abused,  as  a  punish- 
ment for  violated  law,  rose  up  to  confront  him 
that  he  resorted  to  the  technical  subt«rfugea  of 
his  answer  that  the  law  was  unconstitutional, 
and  the  specious  plea  that  his  puipoee  in  resist- 
ing the  law  was  to  test  its  validity  before  the 
Supreme  Court. 

In  the  whole  history  of  these  transactions  He 
has  written  as  with  a  pen  of  stflelj  in  dark  and 
imperishable  lines,  his  criminal  intent  to  vio- 
late the  law.  First,  he  attempted  to  seduc6 
General  Grant  to  hia  purpose,  bnt  he  indig- 
nantly refused ;  then  General  6.  H.  Thomas ; 
then  General  Sherman ;  then  General  Emory; 
and,  finally,  he  selected  General  Lorenzo 
Thomas,  a  man  who  was  willing,  as  he  testi- 
fies, "to  obey  the  President's  orders;"  and 
who,  in  pursuance  of  tiose  orders,  threat- 
ened ffl  "kick  Stanton  out;"  and  "if  the 
doors  of  the  War  Office  were  barred  against 
him"  be  would  "break  them  down  by  force;" 
and  who  says  on  his  oath  ^hat  he  would  have 
executed  his  threats  on  the  following  day  hut 
for  his  arrest  after  his  return  from  the  masque- 
rade bail. 

And  now,  as  Senators,  we  are  exhorted  to 
find  him  guiltless  in  violating  a  law  which  we 
have  often  declared  constitutional  and  valid, 
upon  the  subterfuge,  the  afterthought  of  the 
criminal,  the  excuse  of  a  law-breaker  caught  in 
the  act,  the  plea  born  of  fear  and  the  terrors 
of  impeachment,  and  shown  bythe  record  made 
by  his  own  hands  to  he  utterly  false.  For  one 
1  cannot  be  so  false  to  conviction,  so  regard- 
less of  fact,  so  indifferent  to  consistency,  so 
blind  vj  evidence,  so  lenient  to  crime,  so  reck- 
less of  my  oath  and  of  my  country's  peace. 

Ours  is  a  land  of  law.  The  principle  of  sub- 
mission t«  the  authority  of  law  is  canonized  ia 
the  hearts  of  the  American  people  as  a  sacred 
I  thing.  There  are  none  loo  hign  to  be  above 
'  its  ijenaltiea,  none  too  low  to  be  beyond  its  pro- 
tection. It  is  a  shield  to  the  weak,  a  restraint 
to  the  strong,  and  is  the  foundation  of  civil 
order  and  peace.  When  the  day  comes  that 
the  lawB  may  be  violated  with  iropanity  by 
either  high  or  low  all  ia  lost.  A  pal!  of  dark- 
ness wiU  shut  us  in  with  anarchy,  violence^ 
and  blood  as  our  portion,  and  I  fear  the  sun  of 
peace  and  liberty  will  never  more  illumine  our 
nation's  path.  1  he  nation  looks  foramost  care- 
ful observance  of  the  law  by  the  highest  officer 
known  to  the  law,  because  he  has  an  "  oath 
registered  in  Heaven"  that  he  "  will  take  care 
that  the  laws  shall  be  faithfully  executed. "  If 
thePresident  of  th-e  United  States,  who  should 
be  thehigh  exemplar  to  all  the  people,  shall  vio- 
late his  oath  with  impunity,  at  his  mere  pleas- 
ure dispense  with  or  disregard  or  violate  the 
law,  why  may  not  all  do  the  same?  Why  not 
at  once  sweep  away  the  Constitution  and  laws, 
and  level  to  the  earth  our  temples  of  liberty 
and  justice;  resolve  society,  into  its  original 
ire  brute  force,  not  right,  «h^l 
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rule,  and  cbaos,  anarchy,  and  lawless  violence 
dominate  tlie  land? 

,  The  Constitution  and  tbe  laws  passed  in  pur- 
snanoe  thereof  are  "  the  supreme  law  of  the 
land."  Tho  President  admits  in  his  answer 
and  in  his  defense  that  he  acted  in  violation 
of  the  provisions  of  a  statute,  and  hia  strange 
and  startling  defense  is  that  he  ma;  suspend 
the  operation  of  a  law ;  that  is  to  aay,  in  plain 
terms,  violate  it  at  hia  pleasure,  if,  in  his  opin- 
ion, the  law  is  unconstitutional;  "that  being 
unconstitutional  it  is  void,  and  that  penalties 
do  not  attach  to  its  violation." 

Mr.  President.  I  utterly  deny  that  the  Pres- 
ident has  any  such  right.  His  duties  are  min- 
isterial, and  in  no  sense  judicial.  It  is  not  his 
prerogative  to  exercise  judicial  powers.  He 
must  execute  the  laws,  even  though  the  Legis- 
lature may  pass  acts  which  in  bis  opinion  are 
nnconstitntional.  His  duty  is  to  study  the  law, 
not  with  the  purpose  to  set  it  aside,  but  that 
he  may  obey  its  iitjunctions  strictly.  Can  a 
eherifF,  sworn  to  execute  the  laws,  refuse  to 
hang  a  convicted  rourderer  because,  in  his 
judgment,  the  law  under  which  the  criminal 
has  been  tried  is  unconstitutional?  He  has  no 
remedy  but  to  execute  the  law  in  manner  and 
form  as  prescribed,  or  resign  to  a  successor 
who  will  do  so. 

I  quote  from  the  Constitution  to  show  how 
laws  become  such,  and  that  when  certain  pre- 
scribed forms  are  complied  with  the  require- 
ments of  a  law  must  be  observed  by  alias  long 
OS  it  remains  on  the  statut«-book  unrepealed 
by  the  Congress  which  made  it,  or  is  declared 
of  no  -validity  by  the  Supreme  Court,  it  of 
course  having  jurisdiction  upon  a  case  stated ; 
■'  Every  bill  whioh  shall  hove  passed  the  Honae  o! 
■     ■    3s  aod  (he  Senato  shall. :    "       ■'  ' 


:a  the  President  o 


Tait«d  States;  if  he  approve,  be  ehall  sign  it,  but  it 
lot,  he  shall  ratom  iCvrithniE  otdeoUoDB  to  that 
Jonee  In  wMob  it  iholl  bava  undated,  who  shall 
enter  the  olqeo  tiona  at  lai^  on  then  J  oumal  and  pro- 
oaed  to  reeoDBider  it.  If,  after  aach  remnBideraUon, 
two  thirds  of  Uiat  HonBe  sbftll  uree  to  pass  the  bill, 
ItBhall  hesenUtoietherwith  the  objections,  to  tiio 
Other  House,  hj  wEicb  It  shall  nkewiae  be  leconsid- 
ered,  and  if  approved  by  two  thirds  oF  that  House  it 


eress  by  their  adJauiDmout  prevemt  its  return,  va 
Vhich  case  it  shall  not  ba  a  law." 

Every  bill  which  has  passed  the  House  of 
Representatives  and  the  Senate,  and  been  ap- 

froved  by  the  President,  "shallbecomeaiaw." 
f  not  approved  by  him,  and  it  is  again  passed 
by  twotiirdsof  each  House,  "it  shall  become 
a  law;"  and  if  be  retains  it  more  than  ten 
days,  whether  he  approve  or  disapp.cove,  it 
shall  still  "becomealaw."  No  matter  how 
pertinent  may  be  his  objections  in  his  veto 
message  ;  no  matter  with  how  mncb  learning 
or  law  he  may  clothe  his  argument ;  no  matter 
how  vividly  he  may  portray  the  evil  which  may 
result  from  \(s  execution,  or  how  flagrantly  it 
may,  in  his  view,  conflict  with  the  Consdtution, 


md  his  dut 


'e  at  ai 


becomes  a  law,  and  he  ia  bound  by  his 

oath  to  execute  it  aod  leave  the  responsibility 
where  it  belongs,  with  the  law-makers,  who 
must  answerto  thepeople.  If  hethenrefusea 
to  execute  it,  what  is  this  bat  simple  resist- 
ance, sedition,  usurpation,  and,  if  persisted 
in,  revoiufiou?  Is  it  in  his  discretion  to  say 
it  is  not  a  law  when  the  Constitution  sajs,  in 
the  plain  English  vernacular,  it  is  a  law?  Xea, 
Mr.  President,  it  is  a  law  to  him  and  to  all 
the  people,  to  be  obeyed  and  enforced  through- 
out all  the  land. 

It  is  a  plain  provision  of  the  Constitution 
"that  all  legislative  power  granted  by  this 
Constitution  shall  be  vested  in  a  Congress, 
which  shall  consist  of  a  Senate  and  House  of 
Representatives."  The  President  is  no  part 
of  this  legislative  power.  His  veto  message  ia 
merely  suggestive,  andifhisreasons  are  deemed 
insufEcienthe is  overruled,  and  the  bill  becomes 
a  law  "in  like  manner"  as  if  he  had  approved 
it.  The  doctrine  contended  for  by  the  Presi- 
dent is  monstrous,  and  if  admitted  is  the  end 
of  all  free  government.  It  presents  the  ques- 
tion whether  the  people  of  the  United  States 
are  to  make  their  own  laws  through  their  Rm- 
resentatives  in  Congress,  or  whether  all  the 
powers  of  the  Government,  executive,  legis- 
lative, and  judicial,  are  to  be  lodged  in  a  sin- 
gle hand?  He  has  the  executive  power,  and 
IS  Commandei- in- Chief  of  the  Army  and  the 
Navy.  Now,  if  it  is  his  province  to  judicially 
interpret  and  decide  for  himself  what  laws  are 
constituljonal  and  of  binding  validity  tipon  him, 
then  he  has  the  judicial  power,  and  there  is  no 
use  for  a  Supreme  Court;  and,  if  having 
decided  a  law,  in  his  opinion,  to  be  unconsti- 
tutionai,  he  may  of  his  own  will  and  sovereign 
pleasure  set  aside,  dispense  with,  repeal,  and 
violate  a  law  which  has  passed  over  his  veto, 
then  he  has  the  legislative  power,  and  Con- 
hanging  on  the  verge  of  the  Govprnraent." 
Thus  tbe  purse  and  the  sword,  and  all  the 
powers  which  we  hpretofore  considered  so 
nicely  balanced  between  the  various  Depart- 
ments of  the  Government,  are  transferred  to 
a  single  person,  and  the  Government  is  b3 
essentially  a  monarchy  or  a  despotism  as  it 
would  be  if  the  Constitution  and  Congress 
were  obliterated  and  the  whole  power  lodged 
in  the  hands  of  the  President.  When  such 
questions  as  these  are  involved  shall  we  wonder 
that  the  pulse  of  the  popular  heart  of  this 
nation  beats  and  heaves  with  terrible  anxiety 
as  we  near  the  flnal  judgment  on  this  great 
trial,  in  which  the  life  of  the  nation  hanj^s 
trembling  in  the  scale,  as  much  so  as  when  it 
was  struggling  for  existence  in  the  perilous 
hours  of  the  war  through  which  it  has  recently 
passed.  Am  I,  as  a  Senator  and  one  of  this 
high  court  of  impeachment,  called  upon  to 
register,  not  that  the  Constitution  and  the  laws 
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shall  be  the  supreme  law,  bnt  that  the  will  of 
one  man  shall  be  the  law  of  the  land? 

Let  ua  look  at  another  point  in  the  defense. 
The  President  savB  he  violated  the  law  in  re- 
moving Stanton  for  the  purpose  of  making  a 
case  before  the  Supreme  Court,  and  thus  pro- 
curing a  decision  upon  the  conBtitutionality  of 
llie  law.  That  is,  he  broke  the  law  in  orderto 
bring  the  judiciary  to  hia  aid  in  resisting  the 
■will  of  the  people.  I  would  here  commend  to 
his  careful  attention  the  opinion  of  Attorney 
General  Black,  his  whilom  constitutional  ad- 
viser.    He  says,  in  18B0: 

"But  hi(  [tboPresiclBnt'B] power  islobansed  onlj' 
in  the  manner  prescribed  by  the  leeiplative  depurt- 
nienC    He  csnitot  accomplieh  a  leial  purposs  by 

them  from  beioB  violal«d  by  ethers."— 9  (Anions 
J.llDmev*  QeneTai.  516. 

\  It  is  to  be  regretted  that  considerations  of 
g^t  gravity  prevented  the  President  from 
appearing  here  by  counsel  thus  committed  to 
a  view  of  the  extent  of  eiecative  authority  at 
once  BO  jastand  so  acceptable  to  the  candid 
patriot. 

Inasmuch  as  it  has  already  been  shown  that 
good  intentions  do  not  jnstifj  the  violation  of 
known  law,  I  am  nnable  to  see  the  propriety 
of  stoppmg  the  wheels  of  Government  and 
holding  in  abeyance  the  rights  of  many  indi- 
vidnals,  and  paralyzing  the  usefulness  of  our 
Army,  until  tne  President  sees  fit  to  proceed 
through  all  the  formalities  and  tedious  delays 
of  the  Supreme  Court,  or  any  other  court.  If 
the  President  can  do  this,  why  may  not  any 
Bind  all  parties  refuse  compliance  with  the  re- 
quirements of  inconvenient  laws  upon  the 
same  plea?  To  oppose  snchaviewwith argu- 
ment IS  to  dignify  an  absurdity. 

One  otherpoint  of  the  defense  I  wish  to  notice 
before  closing.  It  is  argued  at  length  that  an 
ofiense  charged  before  a  eonrt  of  impeachment 
must  be  an  indictable  one,  or  else  the  respond- 
ent must  have  a  verdict  of  acquittal.  Then 
why  provide  for  impeachment  at  all?  Why 
did  not  the  Constitution  leave  the  whole  matter 
to  a  grand  jury  and  the  criminal  courts?  Noth- 
ing can  be  added  to  the  ac^umonts  and  cita- 
tions of  precedents  by  the  honorable  Managers 
on  this  point,  and  those  most  learned  in  the 
law  cannot  strengthen  that  view  which  is  obvi- 
ous to  the  most  cursory  student  of  the  Conati- 
tntion,  namely,  that  impeachment  is  a  form 
of  trial  provided  for  oases  which  may  lack  as 
well  as  those  which  do  contain  the  features  of 
indictable  crime.  Corresponding  to  the  equity 
aide  of  a  civil  court,  it  provides  for  the  trial 
and  punishment  not  only  of  indictable  offenses, 
but  of  those  not  technically  described  in  rules 
of  criminal  procedure.  The  absurdity  of  the 
respondent's  plea  is  the  mote  manifest  in  this 
case,  because,  not  the  Supreme  Court,  but  the 
Senateof  the  United  States  is  the  only  tribunal 
totry  impeachments,  and  the  President's  vision 
should  rather  have  been  directed  to  what  the 
Senate,  sitting  as  a  court  of  impeachment, 
Vould  decide,  than  to  ktve  been  aatJcipatiiiE 
C.  1.-64. 


what  some  future  decision  of  a  court  havfeg 
no  jurisdiction  in  the  case  might  be. 

Impeachable  misdemeanors  partake  of  the 
nature  of  both  political  and  criminal  offenses. 
Hence  the  Constitution  has  wisely  conferred 
upon  the  people,  through  their  Representatives 
in  Congress,  the  right  and  duty  to  become  the 
prosecutors  of  great  offenders  for  violations  of 
laws  and  crimes  tending  to  the  destruction  of 
social  order  and  the  overthrow  of  government, 
and  has  devolved  the  trial  of  such  cases  upon 
the  Senate,  composed  of  men  supposed  to  be 
competent  judges  of  law  aod  facts,  and  who 
are  allowed  lai^er  latitude  of  rulings  than  per- 
tains to  courts.  With  this  view  I  have  tried  to 
weigh  impartially  the  testimony  in  this  case. 
I  would  not  wrong  the  respondent,  nor  do  I 
wish  harm  to  come  to  the  institutions  of  this 
land  by  his  usurpations.  I  also  desire  to  be 
consistent  with  myself  so  far  as  I  may  justly  do 
ao.  I  voted,  not  m  haste,  but  deliberately,  that 
the  action  of  the  President  in  removing  or 
attempting  to  remove  Stanton  was  uoconsli- 
tutiooal  and  in  violation  of  law. 

Is  it  possible  that  there  is  some  newly-dis- 
covered "mdrk"  in  the  law,  not  understood 
on  the  24ta  of  February  last,  which  renders 
Johnson's  act  lesB  criminal  than  it  then  sp-  , 
peared  ?  Did  not  Senators  believe  the  act  of 
March  2,  1897,  constitutional  wTien  they  voted 
for  it?  After  the  President  had  arrayed  aH 
conceivable  objections  against  it  in  his  veto, 
did  not  two  thirds  of  this  and  of  the  other 
House  still  vote  it  constitutional  and  a  valid 
law?  Did  they  not  by  solemn  resolution 
declare  that  the  President  bad  violated  it 
and  the  Constitution  in  removing  Stanton  and 
appointing  Thomas?  How  can  we  say,  while 
under  oath  we  try  tlis  man,  that  he  is  inno- 
cent? Is  it  not  trifling  with  the  country,  a 
mockery  of  justice,  an  insult  to  the  represent- 
atives of  the  pec^le,  and  a  melancholy  instance 
of  self-stultiffcaUon,  for  ns  to  solemnly  declare 
the  President  a  violator  of  law,  thus  inviting 
and  making  it  the  duty  of  the  House  of  Rep- 
resentatives to  prosecute  him  here,  and,  after 
long  investigation,  at  large  expense  of  the  peo- 
ple s  money,  with  both  confession  of  the  crim- 
inal and  large  and  conclusive  proofs  of  the 
crime — all  this  and  more — for  us  to  declare 
him  not  guilty? 

The  position  in  wliich  Senators  are  placed 
by  the  votes  which  they  have  heretofore  given 
is  so  well  stated  in  an  editorial  of  a  leading 
newspaper  of  ray  own  Slate,  the  Chicago  Trib- 
une of  May  T,  1868,  that  I  extract  from  it  as 
follows : 

"JohneoD  disregarded  the  Constitutioii  and  the 
law,  and  broke  tbem  both  by  appoindng  a  Secretary 
ofWar  without  the  cODsent  of  the  Senate  when  no 
vaoaooy  eiiated."  .».*.. 

"No  man  can  tell  bonb1aek-1etterlaw;ere  may  bo 
iDfiaenced  by  hair-splitting nioetioa,  legal  i^irks,  and 

"Now.  to  acQuit  Andrew  Johnson  is  tq  impeach  the 
Senate,  to  iasoft  and  degrade  the  House,  and  to  betrw 
the  people.    If  Johnson  is  not  guilty  irfviolating  the 

law  ana  the  Coiutltutioii,  th«  Sauate  is  guilt;  ofnis- 
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tdniDB  Stanton  in  deSanoe  of  tbe  ^Conetltutlon :  la 
guilty  of  interfering  with  the  executive  pretoeatives. 
who  Toted  that  JohasDo'e  removal  of  Stactoa  wuin 
dent  to  replace  Stanton,  and  who  now  votes  for  tht 


conitUI  of  Johnso 


19  acta,  and  the  whole  country 


„ „.and  it. 

"The  Senate  knew  all  the  facts  before  the  House 
impeachod;  Uie  Senate's  notion  made  imponchment 
obligatory  on  thepart  of  the  Houae,  and  on  the  heads 
*f  UiB  Senators  raata  the  responsibility  of  defeating  n 
veidiot  of  guilty  uainst  a  criminal  who  stands  self- 
Mnfosed  aagnflty  of  breaking  the  law  and  disregard- 
Ins  the  CDDsmnUDD.    No   matter  trhat  personal 

KUpathy  Senator!  may  feel  for  the  man  who  will 
lomo  Johnson's  aaecesaor.  nomattei  about  theplots 
ud  echomea  of  the  high-tBTiff  lobby,  the  Senate  has 
1 ■"->- ie  j)erforin,  and  that  is  to  imntah  a 


.  the!a« 


nable  t 


fit?    Ifth 


.mple  on 


tyiavr,  ofouriBudedfrBBinalitutionsf"' 

My  colleague  is  certainly  in  error  when  he 
says: 
"  It  is  known,  however,  that  the  resolutioi 
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Just  the  reverae  of  that  ia  the  true  doc- 
trine. If  a  Senator  believed  one  branch  of 
the  proposition  to  be  trne  aod  the  otbera  false, 
he  was  bound  by  hia  oath  to  vote  against  the 
resolution. 

Where  two  allegations  are  made,  one  of 
which  is  true  and  the  other  false,  there  is  no 
obligation  to  afGrm  both. 

Mr.  President,  I  ought,  in  jastice  to  those 
who  may  vote  for  acc[nittal,  to  say  that  I  do 
not  judge  them.  Nor  do  I  think  it  a  crime  to 
vote  in  a  minority  of  one  against  the  wOrld.  i 
When  I  hare  taken  an  oath  to  decide  a  case 
according  to  the  law  and  the  testimony  I 
would  patiently  listen  to  my  constituents,  and 
be  willing,  perhaps  anxious,  to  be  convinced 
by  them  ;  yet  no  popular  clamor,  no  fear  of 
punishment  or  hope  of  reward,  should  seduce 
me  from  deciding  according  to  the  conviction 
of  inv  conscience  and  my  judgment ;  therefore, 
1  judge  no  one.  Our  wisest  and  most  trusted 
m  n  ha  been  often  in  a  minority.  I  speak 
f  my  If,  however,  when  I  sayit  IS  very  Bard 
f  m  to  see,  after  what  seems  to  me  such 
pla  p  of  of  willful  and  wlcied  violation  of 
law  h  w  any  Senator  can  go  back  upon  him- 

If  and  his  record,  and  upon  the  House  of 
Rep  entatives  and  the  country,  and  set  loose 
the  g  at  st  offender  of  modern  times,  to  repeat 
at  pi  a  ehisactfiof  usurpation,  and  to  plead 
the  license  and  warrant  of  this  great  tribunal 
for  his  high  crimes  and  misdemeanors. 

In  the  eleventh  article,  among  other  things, 
it  is  charged  that  the  President  did  attempt  to 
prevent  the  execution  of  the  act  of  March  2, 
1867,  providing  for  the  more  efEcient  govern- 
ment of  the  rebel  States.^   It  is  plain  to  me 

nessages,  his  proch 
appointment  o: 


inate  use  of  the  pardoning  power,  his  removal 
of  our  most  faithful  military  oGicera  from  their 
posts,  that  he  has  been  the  great  obstacle  to 
the  reconstruction  of  the  Union. 

With  his  Bupportof  Congress  in  its  measures 
every  State  would  long  since  have  resumed  its 
friendly  and  harmonious  relations  to  the  Gov- 
ernment, and  onr  forty  millions  of  people  would 
have  rejoiced  again  in  a  restored  and  happy 
Union.  It  is  his  perverse  resistance  to  almost 
every  measure  devised  by  Congress  which 
retarded  the  work  of  reconstruction,  reanimated 
the  hopes  and  reinflamed  the  virus  of  rebellion 
in  the  southern  States.  The  Freedmen's  Bu- 
reau bill,  the  civil  rights  bill,  and  the  various 
reconstruction  bills  were  remorselessly  vetoed 
by  him,  and  every  obslacie  thrown  in  the  way 
of  their  proper  and  efficient  execution.  Hia 
unvarying  purpose  seems  to  have  been  to  save 
the  rebel  oligarchy  from  the  consequences 
which  our  victory  pronounced  upon  it,  and  to 
enable  it  to  acco'mpliah  by  his  policy  and 
abuse  of  his  power  what  could  not  be  accom- 

Elished  by  the  power  of  the  sword.  The  re- 
ellion  lives  in  iiis  vetoes  and  acts. 

If  some  daring  usurper,  backed  by  a  power- 
ful faction,  and  the  Army  and  Navy  subject  to 
his  call,  should  proclaimhimself  king  or  dicta- 
tor, would  not  the  blood  leap  in  the  heart  of 
every  true  American?  And  yet  how  little  leas 
than  this  ia  the  condition  of  our  public  affairs, 
and  who  has  not  seen  on  the  part  of  Andrew 
Johnson  a  deliberate  purpose  to  override  the 
sovereign  power  of  the  nation  and  to  nsurp 
dangerous,  dictatorial,  and  kinglv  powers? 
And  what  true  patriot  has  not  felt  that  in  such 
conflicts  of  power  there  is  eminent  peril  to  the 
life  of  the  Republic,  and  that  if  some  check, 
by  impeachment  or  otherwise,  he  not  put  upon 
these  presidential  usurpations  the  fruits  of  the 
war  will  be  lost,  the  rebellion  triumph,  and  the 
last  hope  of  a  permanent  reunion  of  the  States 
he  extinguished  for  ever? 

For  reasons  such  as  these — and  for  proof  of 
which  there  is  much  of  evidence  in  the  docu- 
ments and  records  of  this  trial — but  more  espe- 
cially for  the  violation  of  the  Constitution  and 
of  positive  law,  I  cannot  consent  that  with  my 
vote  the  President  shall  longer  work  ills  treach- 
erous and  despotic  will  unchecked  upon  mj 
suffering  countrymen. 

Mr.  President,  thia  is  a  tremendous  hour  for 
the  Bepublic.  Gigantic  interests  and  destinies 
concentrate  in  the  work  and  duties  of  the  event- 
ful moments  through  which  we  are  passing. 

I  would  do  jastice,  and  justice  requires  eon- 
victJon ;  justice  to  the  people  whom  he  has  so 
cruelly  wronged.  I  would  be  merciful,  merci- 
ful to  the  millions  whose  rights  he  treacher- 
oualy  assails  by  his  contempt  for  law,  I  would 
have  peace ;  therefore  I  vote  to  remove  from 
ofGce  this  most  pestilent  disturber  of  public 
peace.  I  would  have  prosperity  among  the 
people  and  confidence  restored  to  capital; 
therefore  I  vote  to  punish  him  whose  turbulence 
makes  capital  timid  and  paralyzes  our  national 
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I  would  have  economy  in  the  ad- 
n  of  pubiic  aSaira ;  therefore  I  vote 
to  depose  the  promoter  and  cause  of  nnheard 
of  official  extravagance.  I  would  have  honestj 
in  the  collection  of  the  public  revennes ;  there- 
fore 1  Yote  to  remove  this  patron  of  the  eor- 
ruptionists.  I  would  have  mj  Goyernment 
respected  abroad  ;  therefore  I  vote  to  jiunish 
him  who  subjecta  OS  to  dishonor  by  treatmg  law 
with  contempt.  I  woTild  inspire  respect  for  law 
in  the  youth  of  the  land ;  I  therefore  vote  to 
impose  its  penalties  upon  the  most  exal<«d 
criminal.  I  would  secore  and  perpetuate 
liberty,  and  I  therefore  vote  to  purge  the  citadel 
of  liberty  of  him  who,  through  murder,  suc- 
ceeded to  the  chief  command  and  seeka  to 
tetray  us  to  the  enemy. 

I  fervently  pray  that  this  nation  may  avoid  a 
repetition  of  that  history,  in  which  apostates 
and  usurpers  have  desolated  nationa  and  en- 
slaved mankind.  Let  our  announcement  this 
day  to  the  President,  and  all  future  Presidents, 
and  all  conspirators  against  the  liberties  of  this 
country,  he  what  is  already  the  edict  of  the 
loyal  millions  of  this  land,  "You  shall  not 
tear  this  temple  of  liberty  down,"  Let  our 
warning  go  down  the  ages  that  every  usurper 
and  bold  violater  of  law  who  thrusta  himself 
in  the  path  of  thia  Republic  to  honor  and  re- 
nown, whoever  he  may  be,  however  high  his 
title  or  proud  his  name,  that,  Arnold-like,  he 
shall  be  gibbeted  on  every  hilltop  throughout 
the  land  as  a  monument  of  his  crime  and  pun- 
ishment, and  of  the  shame  and  grief  of  his 

We  are  not  alone  in  trying  thia  canae.  Out 
on  the  Pacific  shore  a  deep  murmur  is  heard 
from  thousands  of  patriot  voices  ;  it  swells 
over  the  western  plain,  peopled  by  millions 
more ;  with  every  increasing  volume  itadvaneea 
on  by  the  lakes  and  through  the  busy  marls 
of  the  great  North,  and  reBcnoed  by  other  mih 
lions  on  the  Atlantic  strand,  it  thunders  upon 
ns  a  mighty  nation's  verdict,  guilt}/.  While 
from  out  the  smokeand  gloom  of  the  desolated 
-South,  from  the  rice-fields  and  along  the  great 
rivers,  from  hundreds  of  thousands  of  perse- 
cuted and  basely-betrayed  Unionists,  comes 
also  the  solemn  judgment,  guilty. 

The  criminal  cited  before  this  bar  by  the 
people'*  Representatives  is,  by  his  answer  and 
the  record,  g-nUty. 

Appealing  for  the  correctness  of  my  verdict 
to  the  Searcher  of  all  hearts  and  to  the  en- 
lightened judgment  of  al!  who  love  justice,  and 
in  accord  with  this  "  cloud  of  witnesses,"  I 

Standing  here  in  my  place  in  this  mighty 
temple  of  the  nation,  and  as  a  Senator  of  the 
great  Republic,  with  all  history  of  raen  and 
nations  behind  me  and  all  progress  and  human 
happiness  before  me,  I  falter  not  on  this  occa- 
sion in  duty  to  mj  coantry  and  to  my  State. 

In  this  tremendous  hour  of  the  Republic, 


istly  supported  those  principles  of  gov- 
ent  and  public  policy  which,  like  divine 
ordinances,  protect  and  guide  the  race  of  man 
ujDthe  pathway  of  history  and  progress.  As 
a  juror,  sitting  on  this  great  cause  of  my  coun- 
try, I  wish  it  to  go  to  histoiT  and  to  stand  upon 
the  imperishable  records  of  the  Republic,  that 
in  the  fear  of  God,  but  fearless  of  man,  I  voted 
for  the  conviction  of  Andrew  Johnson,  Presi- 
dent of  the  United  States,  for  the  commission 
of  high  crimes  and  misdemeanors. 


HON.  THOMAS  W.  TIPTON. 

When  the  act  regulating  the  tenure  of  civil 
officespassed  Congress  on  the  2d  day  of  March, 
1867,  Edwin  M.  Stanton  was  Secretary  of  War, 
having  been  appointed  to  said  office  by  Mr. 
Lincoln  and  confirmed  by  the  Senate  January 
15,  1862,  and  commissioned  to  hold  the  office 
"  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being."  The  first 
section  of  the  act  is  as  follows: 

"That 


entitled  to 


halLbi 


the  Ssvr,  end  of  the  luti 


tiereinothaiwiseprovided:  PraMtded.  That 
>nri=.  nf  sio..  nfii^a  Treasury,  of  War,  of 

tho  PoatmaBter  Q«n- 

_„ General,  shall   hold  their 

offices  respectively  for  and  daring  the  tarm  of  Ch« 
Preadent  by  whom  they  mayhove  been  appointed, 
and  one  month  thereafter,  subject  tj>  removal  by  and 


I  advice 


it  of  the  Senate." 


Before  the  passage  of  the  above  recited  sec- 
tion the  only  limit  to  a  Secretary's  term  was 
X'ae pleasure  of  the  President;  but  it  was  de- 
termined to  make  the  termination  definite,  and 
hence  we  have  a  time  specified  beyond  which 
it  could  not  extend,  namely,  one  month  after 
the  expiration  of  the  term  of  the  President  by 
whom  appointed. 

The  question  relative  to  the  Secretary  of  the 
Interior  to  be  settled,  would  be ;  How  long 
will  hia  commission  tun?  while  the  answer 
would  be,  just  one  month  after  the  termination 
of  the  term  of  Mr.  Johnson,  by  whom  he  was, 
by  the  advice  and  consent  of  the  Senate,  ap- 
pointed. So  his  term  would  eipire  on  the  4th 
day  of  April,  1869,  which  wonld  be  the  end 
of  one  month  after  the  expiration  of  Mr. 
Johnson's  term,  in  case  he  filled  the  full  un- 
expired term  of  Mr.  Lincoln.  He  being  in 
ofiice  on  the  2d  of  Marchj  1867,  under  a  com- 
mission which  was  a  precise  copy  of  Mr.  Stan- 
ton's, I  would  look  forward,  not  backward, 
to  find  the  period  of  time  when  the  law  would 
put  an  end  to  his  term  of  office,  unless  sooner 
removed  by  and  with  the  advice  and  consent 
of  the  Senate. 

To  find  the  limit  of  Mr.  Stanton's  term  I 
would  look/ojToord  also,  and  as  he  is  serving 
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with  the  Secretary  of  the  Interior,  apoii  the 
same  terra,  and  under  the  same  identical  com- 
mission, I  would  declare  him  liable  to  removal 
bj  force  of  law,  just  as  soon  aa  one  month  shall 
have  passed  after  the  expiration  of  the  terra, 
which  is  being  served  out  alike  bj  himself  and 
the  Secretary  of  the  Interior. 

To  the  objection  that  the  Secretary  of  the 
Interior  was  appointed  by  Mr.  Johnson,  and 
is  serving  out  his  term,  while  Mr.  Stanton  was 
appointed  by  Mr.  Lincoln,  whose  term  had  ex- 
pired nearly  two  years  before  the  date  of  the 
act  limiting  terms,  I  reply  that  the  terms  of 
these  Secretaries  are  one  and  the  same,  and 
there  is  no  period  of  time  subsequent  to  the 
date  of  the  act  at  which  one  Secretary  shall 
retire  in  advance  of  another. 

In  regard  to  Mr.  Stanton's  term  having  ex- 
pired according  to  the  limitations  of  this  lav, 
one  month  af^r  the  death  of  Mr.  Lincoln,  1 
deny  the  proposition:  first,  because  the  law 
vas  not  in  existence  until  about  two  years  sub- 
sequent to  that  event.  Second,  because  it  could 
not,  on  the  2d  day  of  March,  1867,  act  baok 
and  produce  a  vacancy  in  an  office  already 
filled,  every  act  of  which  has  been  regarded 
valid  by  every  branch  of  the  Government. 
Third,  because  Mr.  Stanton  has  been  in  oEfice 
ever  since  the  date  of  the  law,  and  is  still  per- 
forming the  functions  of  Secretary  of  War.  As 
Mr.  Johnson  received  from  Mr.  Lincoln  the 
War  Office  with  its  Secretary,  just  as  he  re- 
iceived  each  one  of  the  other  Departments  of 
Oovemment  with  its  Secretary,  each  and  all  of 
them  with  subseq^uent  appointments  mast  be 
1:egarded  as  of  his  own  appointment,  for  all 
purposes  of  (he  civil-tentire  act;  and  as  it  is 
impossible  to  remove  a  portion  in  the  past  and 
the  baluice  in  the  future,  they  must  all  share 
the  same  fate  and  be  subject  to  the  same  limits 

Hereafter  there  will  be  no  trouble  in  eon- 
fltruing  the  law,  for  one  month  subsequent  to  the 
termination  of  a-President's  term  will  vacate 
every  Secretaryship ;  and  if  this  act  had  been 
m  force  at  the  time  of  Mr.  Lincoln's  death 
■Mr.  Johnson  would  have  had  all  the  heads  of 
^Departments  at  his  disposal  one  month  there- 
after. To  claim,  therefore,  that  Mr.  Johnson 
■can  remove  Mr.  Stanton  without  the  advice 
and  consent  of   the   Senate   is  to  affirm   an 


i  at  the 

end  of  a  month  subsequent  to  the  end  of  a 
President's  term.  And  unless  Mr.  Johnson 
will  receive  a  reflection  he  shall  never  reach 
that  official  hour  in  which  Mr.  Stanton  would 
vacate,  by  force  of  law,  one  month  subsequent 
to  the  expirationof  Mr.  Johuson'sterm.  But 
if  he  should  ever  reach  a  second  inauguration, 
and  the  month  had  expired,  and  Mr.  Stanton 
yina  inclined  to  remain,  be  could  demand  his 
removal  independent  of  the  Senate, 


(grounds  that  having  received  b' 

•lieived  Mr.  Lin  ooi]rst«m,«ad  having  adopted 


1  when  h 


him  as  the  legal  head  of  the  War  Department, 
and  all  Departments  of  the  Government  having 
indorsed  tne  legality  of  his  acts  to  the  last 
hour  of  his  previous  term,  the  Secretary  must 
be  regarded  in  the  light  of  one  of  his  original 
appointments  and  retire  accordingly. 

By  every  reasonable  rule  of  construcdon  it 
seems  perfectly  plain  that  Mr.  Stanton  has  not 
been  removed  by  force  of  the  civil-tenure  act, 
and  consequently  is  entitled  to  its  protectioi^ 
which  was  accorded  to  him  by  the  Senate  when 
thej restored  him  from  euspenBionbjtheir vote 


which  he  failed  t«  secure  when  admitting  the 
constitutionality  of  the  act  J)y  yielding  to  its 
provision  for  suspensions,  the  President  has 
cecteinly  been  guilty,  as  charged  in  the  first 
article,  of  a  "high  misdemeanor  in  office." 

The  plea  which  he  makes  in  his  answer,  that 
he  does  not  believe  the  act  of  March  2,  1867, 
constitutional,  cannot  avail  him,  since,  when 
Congress  passed  the  act  and  laid  it  before  him 
for  his  signature,  he  having  vetoed  it,  it  wa« 
then  ptrased  over  the  veto  by  three  fourths  of 
each  branch  of  Congress — the  provision  of 
the  Constitution  being  that  a  bill  passed  by  two 
thirds  of  each  House  over  the  President's  veto 
"  shall  become  a  law."  Having  thus  become 
a  law,  he  had  no  discretion  but  to  enforce  it  as 
such ;  and  by  disregarding  it  merited  all  the 
penalties  thus  incurred. 

He  is  not  to  be  shielded  behind  the  opinions 
of  his  Cabinet,  although  they  may  have  advised 
him  to  disregard  the  law,  since  their  only  busi- 
ness is  t<t  enforce  and  obey  the  laws  governing 
their  several  Departments,  and  neither  to  claim 
or  exeroise  judicial  flinctione. 

The  plea  of  infiocent  intentions  is  certainly 
not  to  vindicate  him  for  having  violated  a  law, 
for  every  criminal  would  be  able  to  plead  jus' 
tifiable  motives  in  extenuation  of  punishment, 
til!  every  law  was  broken  and  every  barrier  of 
safety  swept  aside. 

The  strongestpossible  case  that  can  bestated 
would  be  that  of  a  Senator  who  might  have 
declared  his  belief  of  the  unconstitutionality 
of  the  act  of  March  2,  1867,  before  its  passage 
over  the  veto,  and  now  being  called  upon  to 
decide  upon  the  right  of  the  President  to  dis' 
regard  the  provisions  of  this  same  act.  I  hold 
that  he  would  be  bound  by  his  oath  of  office  to 
demand  of  the  President  obedience  to  its  pro- 
visions until  such  time  as  it  should  be  repealed 
by  Congress  or  annulled  by  the  decision  of  a 
court  of  competent  jurisdiction.  The  Presi- 
dent must  take  care  that  the  laws  are  feithfully 
executed. 

It  is  very  astonishing  that  the  President 
should  deny  that  Mr.  Stanton  is  protected  in 
office  by  the  civil-tenure  act,  after  having  sus- 
pended him  from  office  under  that  act  on  the 
12th  of  August,  1867,  and  having  reported  him 
to  the  Senate  under  the  same  act  as  being 
legally  suspended,  and  having,  under  a  special 
provision  of  the  same  act,  notified  the  Secie- 
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tacy  of  the  Treasury  of  his  action  in  the  prem- 
iaea ;  for  unless  he  waa  legally  Secretary  of  War 
he  nas  not  subject  to  such  euspeosion. 

It  has  been  argaed  that  as  Mr.  Stanton  has 
continued  to  occupy  the  War  Office,  and  the 
removal  has  not  been  entirely  completed,  the 

Senalty  for  removal  cannot  attach ;  but  Mr. 
ohnaon  receives  General  Thomas  as  Secre- 
tary of  War  at  hia  Cabinet  meetingB,  thus 
affirmiug  his  belief  that  Thomas  is  entitled  to 
be  accredited  aa  such.  It  should  be  remem- 
bered in  this  connection,  that  it  ia  a  high  mia- 
demoanor  to  attempt  to  do  an  act  which  is  a 
misdemeanor.  The  removal  of  Mr.  Stanton 
agtmit  law  would  be  a  high  miedemeanor,  and 
a,  persistent  effort  in  that  direction,  issuing 
ordera  withdrawing  association  from  him,  and 
accrediting  another,  does,  in  my  opiQion,  con- 
stitute a  high  misdemeanor. 

By  article  two  he  stands  charged,  during 
the  sea-ion  of  the  Senate,  with  having  issued  a 
letter  of  authority  to  Lorenzo  Thomas,  author- 
izing him  and  commanding  him  to  assume  and 
exercise  the  funotions  of  Secretary  of  the  De- 
partment of  War,  without  the  advice  and  con- 
sent of  the  Senate,  whicli  is  charged  to  have 
been  in  violation  of  the  express  letter  of  the 
Constitution  and  of  the  act  of  March  2,  1367. 
Of  his  power  to  appoint  the  Conatitulion, 
article  two,  section  two,  says: 

indffith  the  advico 

In  this  case  he  claimed  a  vacancy  to  which 
he  might  appoint  independent  of  the  Senate, 
while  the  Constitution  affirms  tbat  the  Pres- 
ident shall  have  power  to  fill  up  all  vacancies 
that  may  happen  during  "the  reeess  of  the 
Senat«,     not  during  the  session  qfthe  Senate. 

It  ia  only  necessary  to  quote  the  charge,  tie 
text  of  the  Constitation,  and  his  own  admis- 
sion in  his  answer,  that  he  "did  issue  and 
deliver  the  writing  as  set  forth  in  aaid  second 
article,  in  order  to  establish  the  commission 
of  an  unconstitutional  act."  But  the  language 
of  the  actofMarch2, 1867,  ia  equally  explic" 

"lliat  every  removal,  appointment,  or  empk 
ment  made,  had  or  exercised  aoaUitrto  the  pi 

eoantersienine,  orisauiaeofanvoommlssloiiorlet: 
ef  suthoul?  for  or  in  ^esoeet  to  any  aneh  appoii 
meDtoFBbploymeuLatiiiirbedeemed,  luidare  hereby 
declared  to  he,  mitdemeaiuiTi  t  and  npon  trial  and 
eoDvicttOD  thereof  eiei;  person  Eailt}>ther«of  shall 
be  puoiahed  by  a  flue  not  eseeeding  (lO.Om  or  by 
imprisoamsQt  not  exceeding  fire  years,  or  both  aaiiT 
pnniahuients.  in  the  diseretion  of  the  oouit." 

If  Mr.  Stanton  was  protected  b^  the  firsi 
clause  of  section  one,  the  issuing  ot  the  lettei 
to  Thomas  drew  upon  the  author  the  penalty : 
but  if  he  was  covered  by  the  proviso,  the  va 
eaney  had  not  happened  and  the  consequenoe 
was  the  same.  And  if  the  President,  during 
session  of  the  Senate,  can  remove  one  officer 
9Bd  appoint  ad  interim,  so  he  ma;  lemovi 
or  all,  and  thus  uauip  Departmenla  and  o^ea^ 
vbila  tlM  f  eople  eaek  ia  v»ia  &r  tiw  imtsaioi- 


ing  and  supervising  power  of  a  prostrate  and 
insulted  tribunal. 

The  first  article,  affirming  the  illegal  removal 
of  Secretary  Stanton;  the  second,  chargingtho. 
illegal  Issue  of  the  letter  of  authority  to  Thomas^ 
and  the  third,  affirming  theadm/erfm  appoint- 
ment of  General  Thomas,  admitted  as  lacts 
and  established  by  evidence,  are  the  founda- 
tions of  the  whole  impeachment  superstructure. 
The  fourth,  relativeto  an  unlawful  conspiraejf 
with  respect  to  intimidating  the  Secretary  of 
War;  the  fifth,  affirming  a  combination  toprs- 
ventthecxecutionof alawj  thesixth,  charging; 
a  conspiracy  to  seize  and  possess  the  property 
of  the  War  Department  in  violation  of  an  act 
of  1S61;  the  seventh,  charging  a  like  intent  iu' 
violation  of  an  act  of  1867  ;  and  the  eighth, 
charging  the  appointment  of  Thomas  with, 
intent  to  controlthe  disbursements  of  the  War 
Department,  are  all  more  or  less  incidental 
acts,  springing  from  or  tending  to  the  sama 
criminal  foundation  charges,  and  may  or  majr 
Dot  be  considered  established  without  affecting; 
the  original  articles.  If,  however,  the  flr^ 
tbree  are  not  sustained,  these  will  not  be  likeljt 
I  receive  more  than  a  passing  notice. 
The  ninth  article  charges  the  President  with 
having  instructed  General  Emory  that  part  ot 
a  lawof  the  United  States,  which  provides  tbati 
"  all  orders  and  instructions  relative  to  mili- 
tary operations  issued  by  the  President  or  Sao- 
retary  of  War  shall  be  issued  through  the  Gem- 
eral  of  the  Army,  and,  in  case  of  his  inability, 
through  the  nextin  rank,"  was  unconstitutional 
and  in  contravention  of  the  commission  of  said 
Emory,  in  order  to  induce  hitn  to  violate  the 
laws  and  military  orders. 

It  appears  that  while  General  Emorj  waa 
acUng  under  a  commission  requiring  him  ta 
observe  and  follov?  such  orders  and  directions! 
as  he  should  receive  from  the  President  and 
other  officers  set  over  him  by  law,  an  order 
reached  him  embodying  a  section  of  law,  which 
lavihad  been  previously  ^proved  by  the  Prefc- 
ident  himself,  but,  as  it  provided  that  orders, 
from  the  Presidentand  Secretary  of  Wiy  should 
be  issued  through  the  General  of  the  Army,  or 
nest  in  rank,  and  the  President  being  engaged 
to  remove  the  Secretary  of  War  and  thwart 
the  action  of  the  Senate,  in  a  discussion  witb 
General  Emory,  aa  to  hia  duty  a£  an  officer^ 
said,  "This  (meaning  the  order)  ia  notincon- 
formiljr  with  the  Constitution  of  the  United 
States,  which  makesme Commander-in-Chief, 
or  withtlie  terms  of  your  commission."  Whita 
General  Emory  was  inclined  to  obey  tbe  ordeE 
the  President  could  not  command  him  but 
through  General  Grant's  headquarters,  and 
thus  would  have  to  make  public  his  military 
orders;  but,  if  General  Emoi?  could  he  mada 
to  believe  the  order  was  in  conflict  with  his 
commission  and  the  Constitution,  and  could 
be  induced  to  disregard  it,  then  the  President 
could  aeeretlj  iasue  orders  to  hiia  and  accom- 
plish his  designs.  He  could  oely  have  desired 
to  causQ  General.  GaQr;  to  ma  hii  dutj  ia 


,  Google 


1014 


BDch  light  as  to  diBcegard  this  legal  order,  and, 
if  Emory  had  yielded  to  hia  consttuction  of 
law  and  CoustitutioD,  he  could  have  sheltered 
himself  under  hia  commiBsiou  and  trampled 
the  law  under  foot. 

This  effort  to  tamper  with  an  officer  who 
was  obeying  the  law  of  hia  Government  ia  char- 
acterized very  mildly  by  the  charge  of  repre- 
henBibie.  It  should  be  make  a  crime  of  serious 
magnitude  for  a  President  to  command  a  mili- 
tary officer  to  violate  a  law  which  was  promul- 
gated in  orders,  in  accordance  with  all  the 
forms  of  natioaa)  legislation.  In  this  caae  the 
ezperimeut  upon  the  officer's  fidelity  and  firm- 
ness seems  to  have  gone  no  further  than  to 
discover  that  General  Emory  conld  not  be 
tampered  with,  and  then  the  effort  was  dropped 
on  the  very  verge  of  criminality. 

The  tenth  article  charges  the  President  with 
having,  at  Washington  city,  Cleveland,  Ohio, 
and  St.  Louis,  Missouri,  indulged  in  language 
tending  to  bring  into  disgrace  and  ridicule, 
cont«mpt  and  reproach,  the  Congreaa  of  the 
Unite'd  States,  which  utterances  were  "highly 
censurable  in  any,  and  peculiarly  indecent  and 
nnbecoming  in  a  Chief  Magistrate." 

Under  ordinary  oircumslanoea  I  would  allow 
the  utmost  latitude  of  speech,  and  would  never 
attempt  to  apply  a  corrective  only  where  the 
Clime  became  magnified  by  virtue  of  the  pecu- 
liar surroundings.  If  the  President  had  gone 
npon  the  stump  with  inflammatory  language  in 
order  to  assist  m  leading  or  driving  States  out 
of  the  Union,  then  I  vroutd  hold  him  responsi- 
ble for  the  character  of  his  act.  And  when  the 
very  life  of  the  nation  is  imperiled  by  the 
absence  of  ten  States,  and  all  legal  efforts  are 
making  to  induce  their  early  return,  if  I  find 
him  denying  the  legal  and  constitutional  au- 
thority of  Congress,  and  charging  disunion, 
Qsurpation,  and  despotism  upon  the  represent- 
ativca  of  the  loyal  people,  tiiaa  strengthening 
the  evil  passions  of  malcontents  and  rebels,  on 
account  of  the  tendency  of  his  teachings,  I 
should  not  hesitate  to  declare  his  conduct  a 
high  misdemeanor. 

For  the  reasons  jnst  specified  I  would  find 
him  guilty  of  a  misdemeanor  on  the  evidence 
t  '  '  g  the  first  allegation  of  the  eleventh 
a  which  charges  him  with  denying  the 

a    h  of  Congress  to  propose  amendments 

h  nstitution.  I  would  also  hold  him 
re  p  be  for  devising  means  by  which  to 
p  Edwin  M.  Stanton  from  resuming  the 

m  of  Secretary  of  War  on  the  Senate 

ha  g  ted  his  restoration  from  the  Presi- 
A  pension.     And  of  his  guilt  relative 

to  impeding  the  proper  administration  of  the 
reconstruction  laws  of  Cocgresa,  by  diecour- 
a^ng  and  embarrassing  officers  of  the  law, 
aud  using  snch  defiant  language  aa  had  all  the 
force  of  commands  upon  rebels,  I  have  not 
the  shadow  of  a  doubt. 

The  only  matter  of  ustonlsbment  ia  that  an 
Executive  so  unscrupulous  and  so  defiant  of 
coiirdinate  power  has  been  allowed  ao  long  to 


defy  the  people's  representatives  and  defeat  the 
solemnly-expressed  enactments  of  their  will. 

Believing  that  the  stability  of  government 
depends  upon  the  faithful  enforcement  of  law, 
and  the  laws  of  a  republic  being  a  transcript 
of  "the  people's  will,  and  always  repealable  by 
their  instructions  or  change  of  public  servants, 
I  would  demand  their  enforcement  by  the 
President,  independent  of  any  opinion  of  his 
relative  to  necessity,  propriety,  or  constitu- 
tionality. 

OPINION 

HON.  THOMAS  A.  HENDEICKS. 

In  the  eleven  articles  of  inipeachment  the 
President  is  charged,  in  the  different  forms  of 


,  with  SIX  acts  of  official  n 
as  follows : 

1.  The  removalof  Mr.  Stanton  from  theoffice 
of  Secretary  of  War. 

2.  The^pointmentof  Lorenzo  Thomas,  the 
Adjutant  General  of  the  Army,  to  theoffice  of 
Secretary  of  War  ad  interim. 

3.  The  conspiracy  with  said  Thomas  to  pre- 
vent the  execution  of  the  tenure-of-offiee  act  by 
hindering  Mr.  Stanton  from  holding  the  office 
of  Secretary  of  War, 

4.  The  instructions  to  General  Emory  that 
the  second  section  of  the  act  of  March  2,  1867, 
requiring  all  military  orders  made  by  the  Presi- 
dent or  Secretary  of  War  to  be  issued  through 
the  Genera!  of  the  Army,  was  unconstitutional. 

5.  The  President's  speeches  against  Con- 

e.  The  denial  of  the  authority  of  the  Thirty 
Ninth  Congress  by  the  attempt  on  the  part  of 
the  President  to  prevent  the  execution  of  the 
tenure- of- office  act,  the  Army  appropriation 
act,  and  the  act  to  provide  for  the  more  effi- 
cient government  of  the  rebel  States. 

The  sixth  charge  is  found  in  the  eleventh 
article.  The  respondent  in  his  answer  has 
taken  exception  to  the  sufficiency  of  the  state- 
ments contained  in  that  article,  upon  the  ground 
that  the  alleged  acts  of  the  President,  which 
he  did  in  his  attempts  to  prevent  the  execution 
of  the  aald  laws,  are  not  stated,  but  it  is  averred 


a  to 

prevent  their  execution.  The  exception  seema 
to  he  sufficiently  supported  by  the  well  estab- 
lished and  reasonable  rule  of  pleading,  that 
charges  preferred  against  a  party  in  any  judi- 
cial proceeding  shall  be  stated  with  such  rea- 
sonable  certainty  that  the  accused  may  know 
the  nature  of  the  chaise,  its  scope  and  limit, 
the  character  of  evidence  that  may  be  brought 
against  him,  and  the  claaa  of  evidence  that  may 
be  invoked  in  his  defense.  Until  accusations 
are  stated  with  such  reasonable  certainty  courts 
do  not  require  the  accused  to  answer.  The 
eleventh  article  should  have  stated  what  means 
were  devised  and  contrived,  or  attempted  to 


>y  Google 


1015 


be  devised  and  contrired,  30  that  this  court 
might  decide  whether  they  amount  to  a  high 
misdemeanor;  and  if  ao,  that  the  respondeat 
may  know  the  nature  of  the  evidence  that  maj 
be  brought  against  him,  and  the  character  uf 
evidence  he  may  offer  in  his  defense.  This 
view  in  the  pleading  is  not  removed  by  the 
averment  that  the  means  were  devised  and  con- 
trived to  prevent  Mr.  Stanton's  return  to  the 
War  Department  after  the  decision  of  the  Sen- 
ate upon  the  reasons  for  his  suspension.  Rea- 
sonable certainty  requires  that  the  means  de- 
vised and  contrived  should  be  stated.  If  the 
means  were  stated,  the  Senate  mightnot  agree 
with  the  House  of  Representatives  that  they 
were  "unlawfully"  devised,  but  might  hold 
them  lawful  and  proper.  If  the  device  and  con- 
trivance were  the  appointment  of  a  successor, 
or  proceedinga  in  the  courts  to  test  a  right 
claimed  on  the  one  side,  and  denied  on  the 
other,  then  the  averment  that  it  was  "unlaw- 
ful" would  fall. 
But  beyond  the  question  of  pleading,  the 

Juealjon  arises  whether  the  eleventh  article 
efines  any  high  misdemeanor,  or  even  any  act 
of  official  misconduct.  As  inducement,  it  ia 
stated,  that  as  lar  back  as  August,  1866,  the 


averred  that  as  late  as  February,  1868,  in  puc- 
Boance  of  that  declaration,  he  did  "attempt  to 

Ereventthe  execution  of ''  the  said  several  acts, 
y  "devising  and  contriving,  and  attempting 
to  devise  and  contrive,  means  hy  whicn  he 
ahould  prevent"  Mr.  Stanton  from  reauming 
tne  functions  of  the  office  of  Secretary  ofW 
and  to  prevent  the  execution  of  the  other  at 
Passing  over  the  question  whether  an  attempt 
to  prevent  the  esecution  of  a  statute  without 
success  is  a  misdemeanor,  when  the  statute 
ion  arises  whether 

m  or  conspiracy  with 

d  ve  means  without 

m  T    deviseorcontt" 

SB     nd  when  not  e 


h  article  does  not 
attempt  the  dehnition  of  acnme,  unless,  indeed, 
we  hold  the  vicious  thoughts  and  evil  purposes 
of  public  officers  to  be  such  ia  the  absence  of 
any  law  so  declaring. 

In  the  presence  of  the  provision  of  the  Con- 
stitution of  the  United  States  which  protects 
the  right  of  free  speech,  and  in  the  absence  of 
any  law.  State  or  Federal,  declaring  its  exer- 
cise in  an^  manner  or.  by  any  person  to  be  a 
crime,  it  is  not  necessary  to  examine  the  tenth 
article,  which  rests  its  charge  of  a  misdemeanor 
upon  the  President's  speeches  made  to  the 
people,  in  response  to  their  callSj  in  his  capacity 
asa  citizen]  and  not  in  the  exercise  of  bis  office. 


In  our  country,  as  long  as  the  Constitution 
stands,  no  legislative  body  can  make  it  a  crime 
to  discuss  the  conduct  of  public  officers  with 
entire  freedom,  and  the  House  of  Represent- 
atives cannot,  hy  any  'proceeding  whatever, 
shield  itself  from  individual  criticism  and  pop- 
ular review;  and  any  effort  to  do  so  betrays 
conscious  weakness,  and  disturbs  public  con- 
fidence. 

The  ninth  article  rests  upon  the  converaa- 
tion  between  the  President  and  Genera!  Em- 
ory. In  that  part  of  the  President's  conduct 
no  fault  can  he  found,  much  less  a  violation, 
of  law.  He  had  been  informed  by  a  member 
of  his  Cabinet  that  there  were  evidences  of 
important  changes  of  the  military  forces  at  and 
near  thia  city.  It  was  his  right  and,  perhaps, 
his  duty  to  become  informed  of  the  extent  and 
purpose  of  any  such  movements.  He  sent 
for  General  Emory  to  make  the  necessary  in- 

Siiries.  In  the  course  of  the  conversation 
eoeral  Emory  called  his  altention  to  the 
order  issued  in  pursuance  of  the  section  of  the 
law  requiring  all  military  orders  from  the  Pres- 
ident to  be  issued  through  the  General  of  the 
Army ;  and  then  the  President  expressed  the 
opinion  that  it  was  unconstitutional  thus  to 
control  him  in  the  exercise  of  his  constitu- 
tional powers  as  Commander-in-Chief  of  the  ' 
Army.  He  went  no  further  than  the  espces- 
sion  of  that  opinion;  he  gave  no  orders  to 
General  Emory,  nor  does  it  appear  that  at  any 
time  he  has  disregarded  the  said  law.  In  any 
proceeding  less  grave  than  the  present  it  would 
be  regarded  as  frivolous  to  charge  it  as  a  crime 
that  an  opinion  had  been  expressed  upon  the 
constitutionality  of  any  law. 

The  fourth,  flflh,  sixth,  and  seventh  ardcles 
charge  a  conspira^  between  the  President  and 
General  Lorenzo  Thomas  toprescnt  Mr.  Stan- 
ton's holding  the  office  of  Secretary  of  War, 
and  to  obtain  the  custody  and  charge  of  the 
property  of  the  United  Statea  in  the  War  De- 
partment. It  is  not  necessary  io  notice  ^e 
averments,  in  two  of  these  articles,  of  a  pur- 
pose to  resort  to  intimidation  and  threats,  and 
to  use  force,  inasmuch  as  the  evidence  wholly 
fails  to  show  that  the  Preaident  at  any  time 
contemplated  a  resort  to  either ;  and  it  does 
appear  that  there  was  no  resort  to  either.  In 
the  absence  of  intimidation,  threats,  and  force 
in  the  purpose  and  conduct  of  the  President 
and  General  Thomas  no  case  is  made  within 
the  conspiracy  act  of  Jnly  31,  1861.  But  it 
appears  to  me  that  it  cannot  be  said  that  the 
President  and  General  Thomas  conspired  to- 
gether when  the  former  issued  to  the  latter  the 
ad  interim  appointment,  and  the  latter  ac- 
cepted it.  It  IS  plain  thatthe  President  issued 
the  orders  under  a  claim  of  legal  right,  and 
that  General  Thomas  received  them  because, 
aa  a  subordinate  officer,  he  thought  it  was  his 
duty.  Such  conduct  does  not  define  a  con- 
spiracy. 

It  only  remains  for  me  to  consider  the  con- 
duct of  the  President  in  issuing  the  order  for 
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the  remoral  of  Mr.  Stajitoa  from  the  office  of 
Secretary  of  War,  and  tlie  ad  interim  appoint- 
jaent  of  Geoeral  Thomas.  The  force  and  effect 
of  the  ad  interim  appointment  must  depend 
upon  the  validity  of  i&e  order  for  the  removal 
of  Mr.  Stanton.  If  the  removal  did  not  in  law 
take  place  upon  the  iseueof  the  order,  then,  as 
ill.  Stanton  did  not  Eurrender  the  office,  the 
appointment  did  not  clothe  General  Thomaa 
with  any  authority— it  was  a  blanli,  without 
legal  force  or  meBDiDg.  If  Mr.  Stanton's  com' 
mission  did  not  become  revoked,  the  appoint- 
ment of  General  ThomaiS  waa  of  no  more  force 
i  than  a  second  deed  by  the 


Had  the  President  the  authority  to  remove 
Mr.  Stanton?  According  to  the  provisions  of 
tie  act  of  August  7,  1T89,  creating  the  War 
Department  and  the  t«rma  of  his  commission, 
Mr.  Stanlon  held  theoffice"  during  the  pleasure 
of  the  President  of  the  United  States  for  the 
dme  being."  That  act  expressly  recognised 
the  power  of  the  President  to  remove  the  Sec- 
retary of  War  at  any  tjme.  It  did  iiot  confer 
the  power,  but  recognized  it  as  already  pos- 
sessed, the  provision  beiog  that  "  whenever 
the  said  principal  officer  (the  Secretary)  ehall 
be  removed  from  office  by  the  President  of  the 
.United  Stat«s,  and  in  any  other  case  of  va- 
cancy," the  chief  clerk  of  tlie  Department 
shall  for  the  time  being  have  charge  of  the 
records,  books,  &c.  Under  that  Taw,  Mr. 
Stanton  received  his  commission  from  Presi- 
dent Lincoln,  January  15,  1862,  "  to  bold  the 
said  office,  with  all  the  powers,  &c.,  during 
the  pleasure  of  the  President  of  the  Unitea 
States  for  the  time  being."  Has  that  law  been 
repealed  or  amended  in  that  respect.  The 
tenure- of-office  act  of  March  2,  1S6T,  has  do 
repealing  clause,  and  therefore  repeals  or 
modifies  the  act  of  1789  only  so  tar  as  the 
two  acts  cannot  stand  together.  Mr.  Stanton's 
term  of  office,  as  fixed  by  the  law  and  his  com- 
mission, was  during  the  will  of  the  President, 
Mid  I  think  a  proper  constrnction  of  the  first 
section  of  the  tenure- of- office  act  leaves  that 
sachanged.  He  was  appointed  during  Mr. 
Lincoln's  first  t«rm,  which  expired  on  the  ith 
of  March,  18G5,  and  therefore  It  is  unnecessary 
to  consider  the  question  which  has  been  dis- 
cussed, whether  Mr.  Johnson  is  filling  the 
Iffice  for  Mr.  Lincoln's  unexpired  term,  or 
whether  be  has  bis  own  term  of  office ;  for  it 
is  quite  certain  that  heis  not  in  the  term  during 
which  Mr.  Stanton  was  appointed.  The  first 
and  second  terms  of  the  presidential  office  for 
which  Mr.  Lincoln  was  elected  were  as  distinct, 
under  the  Constitution,  as  if  another  had  been 
elected  in  his  stead  for  the  second. 

If  the  tenure  of  Mr.  Stanton's  office  be 
changed  bj  the  tenure- of- office  act  it  is  by  the 
proviso  to  the  first  section,  and  clearly  the  pro- 
viso has  no  such  effect.  The  proviso  is  that  the 
Cabinet  officers  "  shall  hold  their  offices  re- 
spectively for  and  during  the  term  of  the  Pres- 
iaiiDt  by  whom  tbey  may  have  been  appointed, 


and  for  one  month  thereafter."  Not  having 
been  appointed  during  the  existing  presiden- 
tial term,  Mr.  Stanton  has  no  new  term  be- 
stowed upon  him,  but  he  still  holds,  in  ib^ 
language  of  his  commission,  ''during  the  pleas> 
ure  of  flie  President."  This  obvious  construc- 
tion of  the  langna^  is  strengthened  by  a  con- 
sideration of  the  history  of  the  tenure -of- office 
bilL  It  first  passed  the  Senate  in  such  form 
as  expressly  to  exclude  all  Cabinet  officers.  In 
the  House  it  was  so  amended  as  to  include 
them.  The  Senate  disagreed  to  that  amend- 
ment. A  committee  of  conference  was  tbe 
result  of  this  disagreement  between  tbe  two 
Houses.  In  this  condition  of  tbe  measure  it 
will  be  observed  that  the  Senate  insisted  that 
Cabinet  officers  should  not  be  included  at  all, 
and  the  House  insisted  that  they  should  b« 
included  just  as  other  officers  are.  The  con- 
ference committee  considered  this  question  of 
disagreement  and  settled  it  apon  the  ptopo' 
sition,  then  supposed  to  be  just,  that  eacb 
President  shall  have  the  selection  of  his  own 
Cabinet  officers,  and  shall  not  be  required  by 
continue  the  Secretaries  of  his  predecessor. 
Tbe  Senate  conceded  that  a,  President,  having 
selected  his  own  Cabinet,  shall  continue  themi 
during  his  term,  and  the  House  conceded  that 
he  shall  not  be  required  to  continue  the  Cabi^ 
net  of  his  predecessor,  or  any  member  thereof^ 
Upon  that  adjustment  the  bill  passed.     Thia 


the  committee  with  the  proviso,  as  tbe  com- 
promise between  the  two  Houses,  Mr.  SuiiR- 
UAN,  of  the  committee,  said; 

"That  this  proviaioa  does  not  apply  to  tha  prse- 
snt  cnee  is  sliuwD  by  the  fact  that  its  laDiuago  is  ea 

Senator  [Mr.  Doolittlk]  ahon's  that  himself,  and 

President  from  removing  the  Seoreiary  of  War.  the 
Saeretary  of  the  Navy,  and  the  Seoretary  of  State." 
This  construction  of  thebill  was  then  acqui- 
esced in  by  tbe  silence  of  the  other  membera 
of  the  conference  committee,  and  not  disagreed 
to  by  any  Senator ;  and  thereupon  tbe  Senate 
agreed  to  its  passage.  And  now,  by  adhering 
to  that  construction,  we  have  just  what  tha 
Senate  then  intended,  what  is  plainly  just  and 
right — that  the  Prewdent  shall  select  his  own 
constitutional  advisers— and  what  will  promi^ 
the  harmony  and  efficient  action  of  the  exec- 
utii'e  department,  and  we  avoid  a  question  of 
serious  difficulty.  If  the  act  be  so  construed, 
as  t«  inclnde  Mr.  Stanton's  case,  the  conatitn- 
tional  question  arises  whether  Congress  can  bj 
law  extend  the  term  and  change  the  tenure  of 
an  office  after  the  appointmeat  has  been  made 
with  the  consent  of  tbe  Senate.  Such  con> 
struction  would  allow  that  after  the  appointing 
power  under  the  Constitution  had  bestowed  tbe 
office,  tbe  legislative  department,  having  no 
power  of  appointment,  might  bestow  an  addi- 
tional term  upon  the  officer,  and  thus  become 
an  appointing  power.  It  is  gratifying  that  the 
language  of  the  act,  the  biatory  of  its  enact- 
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ment,  the  legislative  constrnctioii,  the  obvious 
intention  of  tlie  Senate;  and  the  highest  inter- 
ests  of  the  public  service  all  allow  me  to  so 
construe  the  act  as  to  avoid  this  grave  question. 
Mr.  Stanton's  ease  uotbeing  within  the  tenure- 
of-officB  act,  the  power  of  the  President  to 
make  the  removat  is  beyond  doubt;  and  the 
onl;  question  remaining  is,  did  he  have  the 
power  to  make  the  appointment  of  General 
Thomas  ad  interim  1  There  is  great  force  in 
the  opinion  that  has  been  expressed  that  the 
constitutional  obligation  upon  the  President  to 
see  that  the  laws  be  executed  carries  with  it 
the  power  to  uae  such  agencies  as  may  be 
clearly  necessary  in  the  absence  of  legislative 
provision.  In  that  view  it  nouldappear  that,  in 
the  case  of  a  vacancy  in  an  office  and  until  it 
could  be  filled,  in  the  case  of  sickness,  absence 
from  the  post  of  duty,  or  other  disability  of  an 
officer  to  discharge  the  duties,  the  President 
might  designate  some  person  to  discharge  tliem 
in  the  mean  time,  to  the  end  that  the  laws  might' 
be  executed  and  the  public  service  suffer  no 
harm.  And  this  opinion  seems  to  have  been 
entertained  by  onr  most  eminent  and  revered 
Presidents,  for  tbey  made  very  many  snch  ad 
interim  appointments  without  the  pretense  of 
legislative  authority.  But  in  the  case  now  be- 
fore this  court  we  need  not  consider  this  ques- 
tion, for,  in  my  judgment,  the  authority  of  the 
President  t^)  make  the  ad  inien'm  appointment, 
'  as  well  during  the  session  as  the  recess  of  the 
Senate,  is  clearly  established  by  law. 

Section  eight  of  the  act  of  May  8, 1792,  pro- 
vides as  follows; 

"  That  io  case  of  the  death  absenoe  from  the  seat 
of  QoreTDmeDt,  or  sickness  of  the  SecreCoir  of  Statn. 
of  SecretHi-y  of  the  Treasury,  or  of  tho  Secretary 


lyofacBTof  either  of 


head  thereof.whereby  thi 
umice  of  their  said  reapeotive  omoes,  ii  saaii  oe  law- 
ful for  the  Presideot  of  the  United  States,  in  case  he 

persons,  at  bis  disoretio'n.  to  perform  the  dnties  of 
the  said  respective  offices  uutil  a  snooessor  be  ap- 
pointed, or  until  such  absence  01  inability  bf  sick- 
ness shall  cease." 

It  will  be  observed  that  this  section  author- 
ized ad  interim  appointments  only  in  three  of 
the  Departments,  that  is,  in  the  Departments 
of  State,  Treasury,  and  War  ;  and  only  in  three 
cases,  that  is,  the  cases  of  death,  absence  from 
the  seftt  of  Government,  and  sickness  of  the 
head  of  the  Department  or  other  officer.  It 
fails  to  provide  for  the  temporary  supply  of 
the  service  of  any  vacancy  occurring  otherwise 
than  by  death.  That  omission  was  in  part 
suuplied  by  the  act  of  February  13,  1795,  but 
only  as  to  the  same  tJiree  Departments.  That 
act  is  as  follows ; 

'*  BeUenacttd  by  the  Senatt  and  3oaat  of  BBxrre§aUa- 
tivea  c^the  UmledSlalct  of  America  in  Oonareai  aueta- 
bled.  That  in  case  of  vaeancy  ia  theoffioe  of  Secretary 
of  State,  Secretary  of  the  Treaaury.or  of  tbeSeoretary 
of  the  Department  of  War.  or  of  any  offieer  of  either 
ef  the  said  Department)  whose  appciutment  is  not  in 
the  head  thereof^  whereby  they_oaDnot  perform  tht 


for  a  lanser  term  than  six  months." 

It  will  be  observed  that  this  act  of  1795  pro- 
vides a  temporary  supply  of  the  service  in  all 
cases  of  vacancies,  wnether  caused  by  death, 
reaienation,  removal  from  office,  or  expiration 
of  the  term,  but  makes  no  provision  for  the- 
cases  of  temporary  disability  already  provided 
for  by  the  act  of  1792,  and  therefore  does  not 
repeal  that  act.  Both  acts  remained  in  force 
without  further  legislation  on  the  subject  notil 
the  passage  of  (he  act  of  February  20,  1868, 
whicn  is  as  follows ; 


IT  Biecutive  Departmantof  thBQoveroniBnt,  M  o£ 
of  either  of  the  saii  Deportments  whose 
— '- 'in  the  bsadtberaof,  whereby  Uke; 


lehead  of  ai 


'Otbe 


crotioii,  to  perform  the  dutieB  of  Iho  Boid  respeetivo 
offices  until  a  sncceesor  be  appointed,  ornntlt  moh 
absence  or  inabiHt/bysioknoEsahail  cease;  Provided, 
That  no  one  vacancy  ahidl  be  supplied  in  manner 
aforesaid  for  a  loofrer  term  than  aii  months." 

The  legislative  pnrpose  in  the  enactment  of 
this  law  was  not  to  repeal  the  act  of  February 
13,  1T95,  but  to  extend  the  provisions  of  the 
act  of  May  8,  1792,  to  the  other  Departments. 
During  theprevions  month  President  Lincoln 
bad  called  the  attention  of  Congress  to  iJie 
subject  in  the  following  meEsage: 

WiSHINOTOS,  Jan^TvZ  186S. 
Tq  tJte  Senate  and  HooiB  QfRepre»eniative».' 

I  submit  to  CoDgreae  Hiis  eipedieaoy  of  extending 
tootberDopartmentsof  theGovernmenttheaathor- 
ityconferred  on  the  President  by  the  eighth  section 
of  the  act  of  the  Sth  of  May,  1792.  to  appoint  a  peiBon 
to  temporarily  discharge  the  duties  or  Secretary  of 
State,  Secretary  of  the  Treasury,  and  Secretary  of 
War,  in  case  of  the  death,  absence  from  the  «e»t  of 


the  death,  absence  from  the  <c 
uovemment,  or  si     neas  ^-^jj^™  « jj  lijjcoLK; 

It  was  in  response  to  that  message  that  the 
act  of  1863  was  passed,  and  it  does  not  appeal 
that  the  attention  of  Congress  was  at  all  called 
to  the  act  of  1795.  Neither  its  history  nor  the 
provisions  of  the  act  of  1863  justify  us  inbelie*- 
ingthat  it  was  theintention  of  Congress  thereby 
to  repeal  the  act  of  1796.  The  acts  are  not 
iocoDsistent;  both  can  stand;  both  must  re- 
main, for  theact  of  1795  provides  for  two  cases 
of  vacancy — by  removal  and  by  expiration  of 
the  term — not  provided  for  in  tiie  act  of  1868. 
It  is  not  questioned  that  the  act  of  1795,  if  un- 
repealed, confers  upon  the  President  the  powM 
to  provide  temporarily  for  the  service  in  the 
case  of  a  removal,  and,  therefore,  I  need  not 
further  consider  this  part  of  the  case,  except  to 
add  that  the  tenure-of  office  act  does  not,  in 
terms  or  by  implication,  repeal  either  the  act 
of  1795  or  the  act  of  1868.  It  has  no  repeal- 
ing clause,  and  there  is  no  such  inconsistency 
in  the  provisions  of  the  acta  as  to  cause  a  r^eal 
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hy  implication.  There  is  the  same  Decessity 
for  a  Bupplj  of  the  temporary  service  hj  ad  in- 
terim appointmeota.  in  cases  of  vacancy,  sick- 
ness, absence,  or  other  disability,  as  before  the 
passage  of  the  tenure- of-oflice  act,  and  Con- 
gress cannot  be  understood  to  bare  intended 
to  leave  such  cases  unprovided  for. 

Whoever  proposes  to  convict  the  President 
&s  of  a  crime  for  the  ad  inUrim  appointment 
of  General  Thomas  should  stop  to  consider 
the  many  cases  in  which  his  illustrious  prede- 
cessors exercised  the  same  power  during  the 
session  of  the  Senate,  as  well  as  during  the 
recess,  under  the  Conatitution,  and  without  the 
pretense  of  legislative  authority.  In  this  opin- 
ion but  a  few  of  the  many  cases  proven  can  be 
cited.  It  will  be  borne  in  mind  that  the  acts 
of  1792  and  1795,  authorizing  temporary  ap- 
pointments, did  not  include  the  Navy,  Interior, 
and  Post  Office  Departments,  and  that  until 
1868  no  law  extended  the  autbority  over  them, 
and  therefore  appointments  made  by  the  Presi- 
dent in  those  Departments  to  supply  the  tem- 
porary service  were  made  under  tlie  constitu- 
tional duty  and  authority  to  see  that  the  laws 
be  executed  and  not  under  any  statute. 

On  the  9th  July,  1886,  President  Jackson 
appointed  John  Boyle,  the  chief  clerk  of  the 
Navy  Dcpartmei^t,  to  discharge  the  duties  of 
Secretary  during  the  absence  of  the  Secretary. 
The  Senate  had  then  adjourned  Sve  days. 

On  the  6th  October,  1838,  President  Van 
Buren  made  the  same  appointment. 

On  the  19th  March,  1841,  President  Har- 
rison appointed  John  D.  Simmes  to  be  acting 
Secretary  of  the  Navy  during  the  absence  of 
the  Secretary. 

■  On  the  13th  May,  1 851  ..President  Fillmore 
appointed  C.  M.  Conrad,  the  Secretary  of  War, . 
to  be  "acting  Secretary  of  the  Navy  ad  in- 
terim"  during  the  absence  of  the  Secretary; 
and  on  the  3d  August,  1851,  the  same  Presi- 
dent appointed  W.  A.  Graham,  the  Secretary 
of  the  Navy,  to  be  acting  Secretary  of  the 
Interior. 

And  on  22d  September,  1862,  President 
Lincoln  appointed  Joha  B.  L.  Skinner,  then 
the  acting  First  Assistant  Postmaster  General, 
to  be  acting  Postmaster  General  ad  iuierim, 
the  Postmaster  General  being  absent. 
J  On  the  29th  of  June,  1860,  four  days  after 
the  adjournment  of  the  Senate,  the  postmaster 
of  New  Orleans  was  removed  and  the  office 

? laced  in  the  hands  of  a  special  agent  by 
'resident  Buchanan,  Joseph  Holt  being  Post- 
master General. 

On  the  lOth'day  of  May,  1860,  the  Senate 
then  being  in  session,  President  Buchanan 
removed  Isaac  V.  Fowler,  the  postmaster  at 
New  York,  and  placed  the  office  in  the  hands 
of  a  special  messenger. 

On  the  21st  of  January,  1861,  the  Senate 
being  in  session,  he  took  the  Milwaukee  post 
office  out  of  the  hands  of  the  postmaster,  and 
placed  it  in  the  chaise  of  a  special  agent. 
Eon.  Joseph  Holt  was  then  Postmaster  General, 


On  the  20th  of  June,  1864,  the  Senate  being 
in  session,  President  Lincoln  removed  Isaac 
Henderson  from  the  office  of  navy  agent  at 
New  York,  and  instructed  a  paymaster  of  the 
Navy  to  take  charge  of  the  otBce. 

On  the  26th  of  DeGember,  1864,  the  Senate 
being  in  session,  President  Lincoln  removed 
James  S.  Chambers  from  the  office  of  navy 
agent  at  Philadelphia,  and  placed  Paymaster 
Watson  in  charge.  These  two  offices  were 
highly  important,  both  in  view  of  the  duties  to 
be  discharged  and  the  emoluments  received  by 
the  incumbents. 

On  the  19th  of  December,  1840,  Thomas 
Eastin,  the  navy  agent  at  Pensacola,  was,  by 
order  of  President  Van  Buren,  "dismissed 
from  the  service  of  the  United  States,"  and 
Purser  Dudley  Walker  appointed  to  take  charge 
of  the  office.     The  Senate  was  then  in  session. 

These  are  but  a  few  of  the  hundreds  of  cases 
that  might  be  cited  to  show  that  the  practice 
'of  making  ad  inUrim  appointments  has  been 
uniform,  whether  authorized  by  statute  or  not. 

I  cannot  concur  in  the  opinion  that  has  been 
expressed,  that  if  a  technical  violation  of  law 
has  been  established  the  Sena^  has  no  discre-  . 
tion,  but  must  convict.  I  think  the  Senate 
may  judge  whether  in  the  case  a  high  crime 
or  misdemeanor  has  been  established,  and 
whether  in  the  name  of  the  people  the  prose- 
cution ought  to  be  made  and  sustained,  Vaa 
Buren  was  not  impeached  for  the  removal  of  • 
the  Pensacolfl  navy  agent  and  the  designation 
of  Purser  Walker  to  lake  charge  of  the  office. 
President  Jackson  was  not  impeached  for  the 
ad  interim  appointment  of  Boyle  as  Secretary 
of  the  Navy  under  a  claim  of  constitutional  an- 
thority,  wiihout  any  statute  allowing  it.  Pres- 
idents Harrison  and  Fillmore  were  not  im- 
peached for  making  ad  interim  appointments 
of  Secretary  of  the  Navy,  with  no  statute  au- 
thorizing it.  President  Buchanan  was  not  im- 
peached for  removing  the  postmaster  at  New 
Orleans  and  filling  the  place  ad  interim,  not 
for  removing  Fowler,  the  postmaster  at  New 
York,  during  the  session  of  the  Senate,  and 
supplying  the  place  ad  interim,  with  no  statu- 
tory authority;  nor  was  he  impeached  for  au- 
thorizing Joseph  Holt  to  discharge  the  duties 
of  Secretary  of  War  ltd  interim  upon  the  res- 
ignation of  John  B.  Floyd,  though  the  Senate 
called  upon  him  for  his  authority,  and  in  his 
reply  he  cited  one  hundred  and  seventy-nina 
precedents,  not  going  back  of  Jackson^s  ad- 
ministration, Mr.  Lincoln  was  not  impeached 
for  the  appointment  of  General  Skinner  Post- 
master Generaladinterim,  without  any  statute 
anthorizing  it,  nor  for  the  removal  of  Isaac 
Henderson,  navy  agent  at  New  York,  during 
the  session  of  the  Senate,  and  the  ad  interim 
appointment  of  Paymaster  Gibson  to  the  office ; 
nor  for  the  removal  of  Chambers,  the  navy 
agent  at  Philadelphia,  during  the  session  of 
the  Senate,  and  the  appointment  of  Paymaster 
Watson  ad  interim  to  the  office,  there  then 
being  no  statute  authorizing  it.    He  was  not 
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impeached  for  continuing  Major  General  Prank 
P.  Blair  in  commaDd  long  after  tha.Senate  had 
declared  by  tesolutioti  that  in  such  ease  the 
office  could  not  beheld  "withoota  new  ap- 
pointment in  the  manner  prescribed  by  tbe 
Constitution;"  nor  for  appointing  at  one  lime 
any  more  generals  in  the  Army  than  the  laws 
allowed. 

Supported  by  a  long  line  of  precedents,  com- 
ing througli  our  whole  history,  unchallenged 
and  unrebuked  by  Congress,  President  John- 
son stands  before  us  npon  these  cBarges ;  and 
I  ask  my  brother  Senators  what  answer  wo  will 
make  to  the  people  when  they  ask  us  why  we 
selected  him  for  a  aacriSce  for  doing  juat  what 
was  always  recognized  as  right  in  big  prede- 
cessors?    Upon  my  oath  I  cannot  strike  ench 

The  judgment  of  the  First  Congress  was  that 
the  President  has  the  right  under  the  Consti- 
tution to  remove  the  Secretaries,  and  that  judg- 
ment is  supported  by  the  uniform  practice  of 
the  Government  from  that  day  till  the  meeting 
of  the  Thirty-Ninth  Congress,  The  evidence 
shows  that  Mr.  Johnson  was  advised  by  every 
member  of  Ms  Cabinet,  including  Mr,  8tanton, 
that  he  had  that  right  under  the  Constitution, 
and  that  Congress  could  not  take  it  from  him 
nor  impair  it,  and  therefore  it  was  his  duty  to 
veto  the  tenure-of  office  bill;  and  that  the  bill 
did  not  include  the  appointments  made  by  Mr. 
Lincoln  ;  and  that,  notwithstanding  the  pas- 
sage of  the  bill,  he  wonld  have  the  right  to 
remove  the  Secretaries  of  War,  of  State,  and 
of  the  Navy.  This  advice  was  given  by  the 
members  of  the  Cabinet  under  the  obligations 
of  the  Constitution  and  of  their  oaths;  and 
now,  if  we  say  that  he>  being  so  informed  and 
advised,  was  guilty  of  a  crime  in  demanding 
the  right  to  select  his  own  constitutional  ad- 
visers, as  it  has  been  conceded  to  all  the  Pres- 
idents, and  for  that  drive  him  &om  his  office 
and  give  it  to  a  member  of  this  body,  it  does 
seem  to  me  that  we  will  do  an  act  of  such 
flagrant  injustice  and  cruelty  as  tA  bring  upon 
our  heads  the  indignant  condemnation  of  all 
just  men,  and  this  impeachment  will  stand 
Itself  impeached  before  the  civilized  world. 


OPINION 
HOI^.    TIMOTHY   0.    HOWE. 

One  of  the  questions  involved  in  the  con- 
sideration of  this  cause  is,  whether  the  Presi- 
dent is  or  is  not  intrusted  by  the  Constitution 
with  the  power  to  remove  the  heads  of  the 
Eseeutive  Departments.  Thosewhonowa 
he  has  such  power,  instead  of  attempting  to 
prove  it  from  the  text  of  the  Constitution,  gen- 
erally prefer  to  rely  upon  the  debate  which 
took  place  in  the  House  of  Representatives  of 
1789,  and  the  aet  of  Jal727  of  that  year,  "for 
establishing  an  executive  Department  to  be 
denominated  the  Department  of  Foreign  Af- 


fairs." Now,  I  insist  that  what  powers  are' 
or  are  not  in  the  ConstitutJon  cannot  be  proved 
by  reference  to  the  annals  of  debates  or  to  the 
Statutes- at- Large.  The  Constitution  speaks 
for  itself.  What  its  framefe  intended  must  be 
gathered  from  the  clauses  to  which  they  agreed, 
and  not  from  clauses  agreed  to  by  any  Con- 
gress whatever. 

But  if  the  debate  and  the  statutes  were  both 
evidence  upon  the  point  they  would  not  prove 
the  power  in  question  to  be  in  the  Constitu- 
tion. That  debate  commenced  on  the  10th  of 
May,  1789,  npon  the  proposition  to  make  the 
Secretary  for  Foreign  Affairs  "removable  at 
the  pleasure  of  the  President."  It  was  objected 
that,  by  the  terms  of  the  Constitution,  an  officer 
couid  only  be  removed  by  impeachment  before 
the  Senate.  On  the  contrary,  Mr.  Madison 
said  "  he  believed  they  would  not  assert  that 
any  part  of  the  Constitution  declared  that  the 
only  way  to  remove  should  be  by  impeach- 
ment. The  contrary  might  be  inferrwl,  be- 
cause Congress  may  establish  offices  by  Jaw  ; 
therefore  most  certainly  it  is  in  the  discrHion 
of  the  Legislature  to  say  upon  what  terms  the 
office  shall  be  held,  either  during  good  behavior 
or  during  pleasure."  During  that  debate  no 
less  than  twenty-five  speeches  were  made. 
Throughout  the  debate  the  issue  was.  Can  Con- 
gress authorize  the  President  to  remove  from 
office,  or  is  impeachment  the  only  method  of 
removal  allowed  by  the  Constitution? 

Nearly  a  month  later,  on  the  16th  of  June 
following,  the  debate  waa  renewed  upon  a  bill 
to  estabfish  a  Department  of  Foreign  Affairs. 
The  first  section  provided  that  the  Secretary 
should  "be  removable  at  the  pleasure  of  the 
President."  Mr.  White,  of  Virginia,  moved 
to  strike  out  these  words.  Upon  that  motion  a 
long  debate  ensued,  running  through  several 
days.  Intheeourseof  itMr.  Madison  assumed 
a  new  ground  of  defense.  In  the  former 
debate  he  had  asserted  that  Congress  could  fix 
the  tenareof  the  office  as  it  pleased;  that  that 
power  was  a  necessary  incident  of  the  power 
to  create  the  office.  In  this  debate  he  started 
the  idea,  for  the  first  time,  that  the  President 
could  control  the  tenure  as  an  incident  of 
executive  power. 

The  idea  was  broached  cautiously  and  with 
evident  hesitation.  He  acknowledged  it  waa 
an  aherthonght.  And  he  introduceditin these 
words: 

"I  have,  sinoe  the  Bubject  was  lost  bcfora  the 

and  I  ackDowledge  that  it  does  not  perfectly  ct 

Epondwilhthoidealer'-'-i'-''"''''*'—""-" 

Klance.    I  am  incliaed 

temaUo  latBrprstatloii  af  the  plan  of 

will  leave  ua  lem  at  libertv  to  abuts  tbe  r 

than  (aatleiiien  imasiDe.        *       * 

"BrBBttist  uamlii^on  of  the  Constlttitlon  on 
whatappeantobaititrae  piinciplea.  and  oonEidei- 
ine  tha  great  Seputmants  of  theUovemmeut  in  the 
relation  ther  have  to  each  other,  1  have  my  donbta 
whether  we  are  not  absolutely  tied  dowu  to  the  oon- 
Btruction  declared  in  the  biiL" 

Of  those  who  affirmed  and  those  who  denied 
.  the  power  of  removal  to  be  in  the  President, 


in  the  flr^t 
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during  the  debate,  tlia  nnmbera  were  about 
equal.  Upon  taking  the  vote  on  tbe  motion 
to  strike  out,  the  noes  were  34,  while  the  ayea 
were  but  20. 

Bat  it  ia  evident  from  tbe  nature  of  the 
question  that  the  majority  numbered  all  those 
who  believed  th»  Constitution  conferred  the 
power  of  removal  on  the  President,  and  all 
those,  also,  who  thought  Congress  could  and 
oaght  to  confer  it  on  bim. 

Mr.  Sedgwick,  of  Massachusetts,  called  at- 
tention io  this  fact  at  the  time.     He  said: 

"  K  I  nnderstond  tha  anbiect  right!;  thee 


«  that,  by 


the  OouBtltntioa,  and,  b;  implloation  and  p 


The  minority  do  not  seem  to  have  been  sat- 
isfied with  the  victory  achieved  by  that  com- 
bination  of  forces.  Accordingly,  on  the  22d 
of  June,  Mr.  Benson,  of  New  York,  who  was 
of  Uie  majority,  proposed  once  more  to  strike 
out  those  words  in  the  first  section  which  were 
equivalent  to  an  espresa  grant  of  the  power  of  re- 
moval and  in  lieu  thereof  to  insert  in  the  second 
Beetlon,  which  provided  for  a  chief  clerk,  who 
in  cas^  of  "vacancy"  should  have  custody  of 
the  books,  papers,  4e.,  the  words  "whenever 
the  said  principal  officer  shall  be  removed  from 
office  by  the  President  of  the  United  States,  or 
in  any  other  case  of  vacancy,"  shall,  during 
BQch  vacancy,  have  custody,  &u.  He  explained 
that  "he  hoped  his  araendment  would  succeed 
in  reconciling  both  sides  of  the  House  to  the 
decision  and  quieting  the  minds  of  gentle- 
He  seems  to  have  persuaded  himself  that  as 
tbe  law  in  that  form  would  not  assert  either 
that  the  President  could  remove  under  the 
Constitution  or  that  he  might  remove  under 
the  act,  but  only  mildly  suggested  "removed 
by  the  President"  aa  an  event  possible  to  hap- 
pen without  specifying  whether  it  was  likely  to 
happen  from  an  exercise  of  constitutional  or 
statutory  authority,  no  one  would  have  any  par- 
ticular objection  to  it^  This  expectation  does 
not  seem  to  have  been  realized.  The  amend- 
ment to  the  second  section  waa  carried  by 
even  a  less  majority  than  was  obtained  against 
amending  the  first  section.  The  vote  waa  30 
ayes  to  18  noes. 

Then  the  question  was  renewed  to  strike  out 
from  the  first  section,  the  words  "to  he  remov- 
able," &c.,aDd  it  was  carried  by  31  ayes  to 
19  noes.  Thus  amended,  the  bill  went  to  the 
Senate  and  passed  that  body  by  the  casting 
■fot*  of  the  Vice  President. 

Such  ia  in  brief  the  character  of  the  debate 
of  1789,  and  such  the  conclusion  in  which  it 
iesned.  It  has  frequently  been  cited  as  a  legisla- 
tive interpretation  of  the  Constitution,  as  a 
legislative  decision,  that  the  Constitution  vested 
in  the  President  tiie  power  of  removal.  But 
it  ought  not  to  be  so  reganled^  for  it  ia  impos- 


sible to  ascertain  from  the  records  how  many 
supported  the  bill,  because  they  regarded  it  as 
a  declaration  that  the  President  had  the  power 
to  remove  ;  or  how  many  supported  it  as  a  dec- 
laration that  he  ought  to  have  it ;  or  how  many 
supported  it  for  the  sake  of  according  with  the 
majority,  and  because  it  declared  neither  one 
thing  nor  the  other. 

The  idea  that  the  President  had  the  power 
of  removal  under  the  Constitution  was  not  ad- 
vanced for  nearly  a  month  after  the  debate  com- 
menced, and  there  is  not  the  slightest  reason 
for  believing  that  the  bill  received  a  single  vote 
for  its  passage  in  either  House  which  it  would 
not  have  received  if  that  idea  had  never  been 
conceived. 

But  if  the  act  of  1789  ever  had  authority  as 
a  legislative  decision  npon  the  true  meaning 
of  the  Constitution,  that  authority  has  been 
annulled  by  repeated  decisions  of  the  same 
tribunal  to  the  contrary. 

Rrst  in  order  of  time  I  cite  the  act  of  May 
15,  1820,  entitled  "An  act  to  limit  the  term  of 
office  of  certain  officers  therein  named,  and  for 
other  purposes,"  The  first  section  of  that  act 
is  in  the  following  words,  to  wit : 
,  '■That  from  and  after  the  paasaga  of  this  net,  all 
di»<t[iot  attorneya,  collectors  of  the  customs,  naval 
officers  and  aurvcyots  of  the  onaioma,  aavy  ogenla, 
receivera  of  tiublic  moneys  for  lands.  rcElstcrs  of  the 

general,  the  naaisiant  opothecarios  Eeneral,  and  tb^ 

ander  the  laws  of  the  ITnited  Slates,  shall  bo 
appoittted  for  the  term  of  four  yeara,  but  ahaU  be 
removable  from  ofilee  at  pleaaure." 

That  section  a.ssert3  tlie  precise  authority 
claimed  for  Congress  by  Mr.  Madison  on  the 
19tb  of  May,  1789,  the  authority  to  determine 
when  and  how  official  tenure  should  end. 

It  was  BuperfloQUsfor  Congress  to  enact  that 
the  President  might  remove  officers  if  he  had 
the  same  authority  onder  the  Constitution. 
And  it  waa  useless  for  Congress  to  attempt  to 
limit,  the  tenure  of  an  office  to  four  years  if  the 
President  may  extend  it  to  twenty  years,  as  he 
clearly  can  if  the  Constitution  has  vested  in 
him  alone  tbe  power  of  removal. 

By  that  act  Congress  assumed  to  grant  to  the 
Executive  the  power  of  removal.  Six  years 
later  a  committee  of  the  Senate,  of  which  Mr. 
Benton  was  chairman,  made  an  elaborate  re- 
port, assuming  tbe  right  of  Congress  to  restrict 
the  power  of  removal.  It  does  not  appear  to 
have  been  considered  by  the  Senate. 

In  1885  another  committee,  of  which  Mr. 
Calhoun  was  chairman,  reported  a  bill  which 
practically  denied  the  constitutional  authority 
of  the. President  to  remose  from  office.  Aa 
such  it  waa  received  and  considered  by  the 
Senate.  It  led  to  a  protracted  and  exhaustive 
discussion.  The  debate  of  1789  was  thoroughly 
reviewed.  Amongthose  who  denied  the  power 
now  claimed  by  flie  President  were  Mr.  Cal- 
houn, Mr.  Clay,  Mr.  Webster,  Mr.  Benton, 
and  Mr.  Ewing,  of  Ohio,  whose  name  tbe 
President  recently  aent  to  the  Senate  aa  the 
of  Mr,  Stanton,  whom  he  claimad 
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to  have  removed  from  office  nnder  the  very 
aathoritj  Mr.  Ewing  then  Tehemently  denied 
and  ablj  controverted.  Upon  the  passage  of 
the  bill  the  vote  of  the  Senate  was  as  follows; 
'■  YEAS-Mesars.  Bell.  Benton,  Bibb,  Black.  Cal- 
houn, ClttV.  Clayton,  Ewing,  Frail nehttrsen.  Golds- 
bproagh,  Kent,  Kine  of  Georgia,  Leigh,  MoKesn, 
Manguuj,   Moore,    Haudain,   Tolndexter,    Porter, 


White- 
"  Nat 


l,'Tjler7WaKgaman,"WeXstflr7and 

J.    Brown,   Buchanan,    Cuthberl, 

Eendneka,  Hill,  Kane.  King  of  Alab^ima,  Enieht. 
Linn, Morris.  Robinson, RuKglea,  Shipley,  Talmadge, 
Tipton,  and  Wright-16," 

But  this  vote,  although  a  very  emphatic 
ETptession  of  the  opinion  of  that  Senate  upon 
the  power  in  question,  and  very  snggestive  of 
the  opinion  of  that  age,  cannot  stncti^  be  con- 
fiidered  a  decision  of  that  Congress,  since  the 
bill  did  not  pass,  and  was  not  considered  by 
the  House  of  Representatives. 

But  in  1863  Congress  passed  an  act  to  pro- 
vide a  national  currency.  The  first  section  pro- 
vided for  a  Comptroller  of  the  Currency,  and 
enacted  as  follows: 

"Jlealiall  be  appointed  by  tie  Pra?ident,  on  the 
nomination  of  the  Secretary  of  the  Treaanry,  by  and 
with  tbeadvieeand  consent  of  the  Senate,  and  shall 
hold  his  offloa  for  the  termof  five  rears, unleas sooner 
amoved  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate." 

Of  eonree,  if  the  Constitation  confers  upon 
the  President  the  power  to  remove  from  office, 
this  provision  was  in  palpable  conflict  with  it, 
and  yet  both  Houses  agreed  to  it,  and  President 
Lincoln  approved  the  act,  aa  President  Monroe 
approved  the  act  of  1820,  above  referred  to. 

Congress  again  asserted  the  same  control 
over  the  power  of  removal  in  the  first  section 
of  an  act  to  provide  a  national  currency 
secured  by  a  pledge  of  United  States  bonds, 
and  to  provide  for  .the  redemption  thereof, 
which  act  was  also  approved  by  the  President 
on  the  3d  of  June,  1864.     (See   Statutea-at- 


appropriationa  for  the  supportof  the  Army  for 
the  year  ending  June  30,  1867,  contwna  the 
ibllowing  provision ; 

"And  no  officer  in  the  military  or  naval  SBrvice 

except  upon  anS  in  pursuance  of  the  aentence  of 
a  couFt-mDTtial  to  that  effect  or  in  commutation 
thereof." 

The  legislative  history  of  this  proviaion  ia 
brief.  It  ig  strikingly  su^estive  of  how  much 
of  thia  clamor  against  the  constitutionality  of 
the  tenure- of- office  act  ia  attributable  to  parti- 
san zeal,  and  how  much  to  real  conviction. 
For  this  reason  I  refer  to  that  history  here. 

The  Army  appropriation  bill  being  under 
conaideration  in  the  Senate  on  the  I9th  of 
June,  1866,  Mr,  WiLSoN  offered  an  amend- 
ment in  the  following  words,  to  wit; 

"  And  be  it  farihrr  fnaded.  That  section  sevontoon 
of  an  act  entitled  "An  act  to  de&ne  the  pay  and 
emolnmonts  of  certain  officers  of  the  Army, '  ap- 
piovei  Jnly  17, 1882,  and  a  resolution  entitled  "ji 
resolution  to  authorise  the  President  to  assign  the 
eommand  of  troops  in  the  same  field  or  department 
to  officers  of  the  same  grade  without  regiurd  to  aenior- 


ity,"  approved  April  i, 
beioby  repealed:  and  nu  i 

paval  service  shall  bo  diami ,^.^„ 

Bpon  and  in  purananoe  of  the  eentence  of  n  court- 
martial  to  that  effect,  or  in  commutation  thereof." — 
See  Congteiaional  Qlabe,  Pirst  BHSSion  Thirty-Ninth 
Congress,  p.  3234. 

The  amendment,  aa  offered,  was  agreed  to 
without  divisionand  without  objection.  When 
the  bill  was  returned  to  the  House  of  Repre- 
sentatives it  was  committed,  together  with  the 
Senate  amendment  to  the  Committee  on  Ap- 
propriations, On  the  25th  of  June  the  amend- 
ments were  reported  back  from  that  commit- 
tee with  the  recommendation  that  the  House 
non-concur  in  that  amendment  among  others. 
{Ibid.,  p.  8405,) 

The  bill  subsquently  waa  referred  to  a  com- 
mittee of  conference,  consisting  on  the  part  of 
the  Senate  of  Messrs.  Sserkan,  Wilson,  and 
Yates  ;  and  on  the  part  of  the  House  of  Messrs. 
ScHENCK,  MiBLACE,  and  Thayer. 

That  committee  reported  that  the  Hoaae 
agree  to  the  amendment  of  the  Senate,  with  aa 
amendment  inserting  the  words  "in  time  of 
peace,"  after  the  word  "shall." 

In  that  form  the  amendment  was  accepted, 
without  a  dissenting  vote  in  either  House. 

The  Senate  which  passed  that  act  with  such 
unanimity  was  composed  substantially  of  the 
same  individuals  who  now  compose  this  tri- 
bunaL  Moreover  the  act  was  approved  by  the 
respondent  himself  on  the  12th  of  Jnly,  1866, 

In  hia  anawerSledinthis  cause  the  respond- 
ent dwells  upon  the  reluctance  he  felt  to  aur- 
rendering  any  one  of  the  prerogativea  which 
the  Constitution  had  intrusted  to  the  presi- 
dential office.  Such  a  reluctance,  if  sincere, 
beoomea  a  Presidentalways.  But  the  respond- 
ent's professions  of  reluctance  in  1867  were 
surely  ill-timed,  admitting  they  were  sincere. 
He  had  already  surrendered  this  prerogative 
in  the  solemn  manner  possible. 

No  one  hai  asserted,  and  no  oaevnll  assert, 
that  the  Conatitntion  vests  in  the  Preaident 
any  sort  of  control  over  the  tenure  of  civil 
offices  that  he  does  not  possess  over  that  of 
military  or  naval  offices. 

If  under  the  Constitation  fie  can  dismiss  a 
postmaster,  he  can  dismiss  also  the  General 
of  the  Army  and  the  Admiral  of  the  Navy;  and 
a  statute  forbidding  the  dismissal  of  either  ia 
but  idle  words. 

If  Congress  can  lawfully  forbid  the  Preaident 
to  remove  any  military  or  naval  officer,  as  waa 
done  in  the  act  above  mentioned,  surely  it  can- 
not be  denied  that  Congress  may  prohibit  the 
removal  ofanycivilofficer,  as  was  subsequentiy 
done  by  the  ten ure-of- office  bill. 

Either,  then,  the  respondent  now  asserts 
power  which  he  belieees  to  be  unconstitutional, 
or  he  tksn  approved  a  statute  which  he  belieoea 
to  be  nnconstitutional.  For  nrcself  I  cannot 
help  thinking  the  judgment  of  1866  was  the 
most  candid  and  unbiaaed.  He  was  then 
under  every  obligation  to  defend  the  Constitu- 
tion that  rests  upon  him  now.    But  he  is  now 
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manifestly  nndet  &  neeessitj  of  defending  him- 
self, -which  he  was  not  ander  then. 

If  the  respondent  were  proved  to  have 
claimed  to  onu  an  estate  which  he  had  by  deed 
conveyed  to  another,  he  would  be  held  gvijlty 
of  slandering  the  title  of  hia  grantee.  Ana 
when  ho  is  beard,  in  answer  to  a  charge  of 
usurping  power,  to  assert  an  authority  which 
he  has  solemnly  abjured,  he  must  beheld  guilty 
of  slandering  the  Constitution  and  the  prorog- 
ativea  which  that  Constitution  vests  in  Con- 
gress. 

.  Following  the  act  of  1866  came  the  act  of 
March  2,  1S67,  entitled  "An  act  regulating  the 
tenure  of  certain  civil  offices." 

In  substance  it  prohibits  the  President  from 
removing  certain  civil  officers,  except  upon 
certtUD  conditions,  as  the  act  of  the  nreceding 
year  prohibited  him  from  removing  military  and 
iiaval  officers,  except  upon  certain  conditions. 
The  prineipfes'of  the  two  acts  are  precisely 
the  same.  The  power  to  pass  thera  must  be 
the  same.  There  may  he  considerations  of 
expediency  opposed  to  one  which  cannot  be 
urged  against  the  other.  But  the  President, 
who  approved  the  first  act,  so  far  as  I  know, 
without  hesitation,  vetoed  the  second,  upon 
the  ground  of  unconstitutionality.  This  will 
be  thought  strange ;  but  it  wiii  not  be  thought 
strange  that  Congress,  adhering  to  a  principle 
so  oUen  asserted  in  former  acts,  passed  this 
act  by  a  majority  of  more  than  two  thirds  of 
each  House,  the  President's  objectJons  to  the 
contrary  notwithstanding. 

Upon  all  these  instances  I  conclude  that  the 
constitutional  power  to  remove  from  office  can- 
not be  proved  by  the  decisiona  of  Congress. 
Congress  has  never  in  terms  affirmed  its  exist- 
ence once.  On  the  contrary,  it  has,  as  I  have 
shown,  denied  it  repeatedly  and  explicitly.  It 
can  as  little  be  proved  b?  reference  to  the  text 
of  the  CoDstitntion  itself. 

Those  who,  in  the  debate  of  1789  or  in  sub- 
sequent discussions,  have  ventured  to  seek  for 
this  baleful  authority  in  the  text  of  the  Con- 
stitution have  claimed  to  find  the  warrant  for 
it  in  the  first  section  of  the  second  article. 
They  assume  that  the  power  of  removal  is  an 
executive  power,  and  therefore  that  it  is  con- 
ferred upon  the  President  by  that  section.  The 
terms  ol  the  section  are  these; 

"  The  eicpative  power  elinll  be  vested  in  a  Presi- 
dant  of  tha  Unitod  Sttttes  of  America." 

In  my  judgment,  the  sole  office  of  that  clause 
is  to  fix  the  styleof  the  officer  who  is  to  possess 
executive  authority,  and  not  to  define  his  juris- 
diction— to  prescribe  what  the  Bxeoative  shall 
he  called,  and  not  what  he  may  do.  It  seems 
to  bear  the  same  relation  to  the  executive 
department  that  the  first  clause  of  the  first  arti- 
cle does  to  the  legislative  department,  and  the 
first  clause  of  the  third  article  to  the  judicial 
department.  To  ascertain  what  is  executive 
power  we  must  examine  other  provisions  of 
the  Constitution.    ' 

But  when  you  have  searched  the  Constitution 


through  yon  do  not  find  this  of  removal  from 
office  enumerated  among  executive  powers, 
nor  any  other  power  like  it.  The  one  duty 
charged  upon  the  President  which  is  most  like, 
or  rather  which  is  least  unlike,  the  duty  in 
question,  is  this:  "He  shall  take  care  that  the 
laws  be  faithfully  executed."  He  ia  not  to 
execute  the  laws,  but  to  "take  care  that  the 
laws  be"  "executed."  It  is  very  little  he  can 
iawfully  do  to  execute  them.  If,  because  he 
is  charged  to  see  that  the  laws  are  executed,  he 
ma^  provide  any  one  of  the  means  or  methods 
or  instruments  of  their  execution,  he  may  pro- 
vide all  not  otherwise  expressly  provided  for. 
If,  because  he  ia  to'  see  that  the  laws  be  exe- 
cuted, he  may  remove  anjr  officer  who  maybe 
employed  in  their  execution,  why  should  he 
not  select  ail  officers  to  be  employed?  Why 
not  contrive  and  establish  the  offices  they  are 
to  fill?  Why  not  define  the  duties  they  are  to 
discharge— the  parta  they  are  severally  to  per- 
form? Why  not  fix  the  compensation  which 
they  may  receive? 

No  one  will  pretend  that  either  of  these 
powers  belongs  to  the  President,  though  each 
one  is  as  much  executive  in  its  natureasisthe 
power  of  removal.  No  office  not  established 
by  the  Constitution  can  be  created  but  by  an 
act  of  Congress.  Congress  alone  can  determ- 
ine the  manner  of  filling  it,  define  its  duties, 
and  fix  its  emoluments.  And  yet  it  is  strangely 
cldmed  that  when  the  legislative  power  has 
done  all  this  the  executive  power  may  prac- 
tically defeat  it  all ;  not  by  abolishing  the 
office  or  changing  the  duties  or  the  rate  of 
compensation,  but  by  creating  a  vacancy  in 
the  office  whenever  he  chooses.  And  so  hia 
duty  to  seethe  law  faithfully  execated  is  trans- 
formed into  a  power  absolutely  to  defeat  the 
whole  purpose  of  the  law.  He  is  charged  by 
the  Constitution  to  see  that  the  laws  are  faith- 
fully executed,  and  yet  he  cannot  transfer  an 
old  musket  from  one  citizen  to  another  with- 
out making  himself  liable  as  a  trespasser. 

The  President  of  the  United  States  recently 
commanded  an  army  of  more  than  a  million  of 
men ;  but  with  all  that  force  at  hie  command 
he  could  not  lawfully  eject  from  his  cabin  the 
humblest  squatter  on  the  public  domain.  Pos- 
session is  stronger,  in  the  eye  of  the  law,  than 
the  President,  and  before  that  naked  posses- 
sion the  Commander-in-Chief  must  halt,  no 
matter  what  the  physical  force  he  commaadg. 
Only  when  the  wrongfulness  of  that  possession 
has  been  determined  by  the  judicial  power 
in  a  procedure  prescribed  by  the  legislative 
power ;  not  until  the  national  precept  has 
issued,  attested  not  by  the  President,  but  by  a 
judge,  can  that  possession  be  disturbed.  And 
even  that  writ  must  be  executed  by  the  veiy 
person  to  whom  Congress  requires  it  to  be 
directed.  Whoever  else  attempts  to  serve  it 
is  a  trespasser,' although  it  be  the  President 
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pable  a  wrong,  may,  at  bis  c  _ 
out  judicial  inquiry,  without  writ,  in  a  moment 
b;  a  command,  in  defiance  of  a  statute,  remove 
from  tbe  duties,  the  labors,  the  honors  and 
emoluments  of  official  position  the  array  of 
officers  employed  in  the  civil,  the  military,  and 
naval  service  of  the  United  States,  not  because 
the  Constitution  anywhere  says  he  may  do  so, 
bat  because  the  Constitution  charges  him  with  . 
the  daty  of  seeing  the  laws  faithfully  executed. 
This  power  ol  removal  is,  then,  not  vested 
in  the  President  by  anything  said  in  the  Con- 
stitution, nor  by  anything  properly  implied 
from  what  is  said.  It  seems  to  me,  on  the 
contrary,  it  ia  positively  denied  by  the  manifest 
purpose  of  the  Constitution.  That  manifest 
parpose  is  that  the  principal  oSices  shall  be 
Lela  by  those  in  whose  appointment  the  Senate 
has  concurred.  The  plain  declaration  is  that 
"He  (tbe  President)  shall  nominate,  and  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate appom(,  embassadors,"  &c.  But  this  pur- 
Jose  may  be  wholly  defeated  if  the  President 
ave,  by  the  Constitution,  the  unrestricted 
power  of  removal ;  for  it  is  as  plainly  declared 
that  "  the  President  shall  have  pow"er  tti  fill 
all  vacancies  that  may  happen  during  tbe 
recess  of  the  Senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next 
session."  If,  then,  the  President  has  also  the 
power  during  the  recess  of  the  Senate  to  make 
vacancies  athis  pleasure  by  removal,  his  choice 
is  snpreme  and  the  Senate  is  voiceless.  He  is 
only  to  remove  all  officers  in  whose  appoint- 
ment the  Senate  has  concurred  immediately 
uj)on  the  adjournment  of  that  body  and  com- 
mission others  in  their  places.  They  will  hold 
until  the  end  of  the  next  session.  Just  before 
that  event  he  must  nominate  again  to  the  Sen- 
ate the  officers  he  removed,  or  some  others 
whom  the  Senate  will  confirm,  and  when  the 
Senate  has  confirmed  them  and  adjourned  the 
President  may  again  remove  them  all  and 
restore  his  favorites  once  more,  to  hold  until 
the  end  of  another  session,  when  the  same 
.  ceremony  must  be  repeated. 

A  deed  which  should  grant  a  house  to  "A" 
and  his  beirs  and  to  their,  use  forever,  but 
should  also  declare  that  "B"  and  his  heirs 
should  forever  occupy  it  free  of  rent,  would 
probably  be  held  void  for  repugnancy,  I  do 
not  thinlt  the  Constitution  a  nullity;  and  so  I 
cannot  concede  that  the  President  has  in  it  a 
power  implied  so  clearly  repugnant  to  a  power 
plainly  declared  to  be  in  the  Senate. 

But  it  is  urged  that  it  ia  necessary  to  the 
well-being  of  the  public  service  that  the  Presi- 
dent should  be  clothed  with  this  extraordinary 
power.  It  is  ni^ed  that  unless  he  have  it 
unfaithful  men  maybe  obtruded  ujjon  the  public 
service,  and  it  would  take  time  to  displace  them. 
It  is  true,  incompetent  or  dishonest  men  may 

fet  into  the  custom-houses  or  the  marsbalships. 
t  would  be  folly  to  deny  that.     And  so  dis- 
honest men  may  get  possession  of  other 
property  and  refuse  to  make 


dishonest  men  may  refuse  to  pay  their  just  dues 
on  demand.  I  readily  confess  that  some  gov- 
ernmental contrivance  by  which  official  posi- 
tions could  be  instantly  taken  from  unfaithfui 
hands  and  placedin  faithfid  ones,  and  by  which 
all  wrongs  could  be  redressed  and  ali  rights 
enforced,  instantly,  and  without  the  necessity 
of  trial  or  deliberation  or  consultation,  is  a 
desideratum.  But  the  men  who  made  our  Con- 
stitution did  not  provide  any  such  conlrivance. 
I  do  not  think  they  tried  to.  It  seems  to  me 
they  studiously  avoided  all  such  effort.  I  think 
they  believed  what  the  world's  whole  history 
most  impressively  teaches;  that  while  the  ad- 
ministration of  law  is  intrusted  to  fallible  men, 
deliberation  is  safer  than  expedition. 

Absolute  monarchies  are  the  handiest  of  all 
Governments  for  that  very  reason,  becauae 
they  can  execute  justice  and  punish  rascality  so 
promptly.  But  the  men  who  made  our  Con- 
stitution, looking  back  upon  the  experience  of 
a  few  thousand  years,  came  to  the  conclusion 
that  absolute  monarchs  could  just  as  promptly 
execute  injustice  and  punish  goodness.  They 
resolved  to  discard  the  whole  system.  I  am 
not  yet  satisfied  they  were  mistaken,  and  am 
not,  therefore,  willing  to  see  their  decision 
reversed. 

I  readily  concede  that  if  we  were  sure  the 
President  would  always  be  an  honest,  wise, 
unselfish,  unpr^udiced  man,  it  might  promote 
the  efficiency  of  tbe  public  service  to  intrust 
him  with  the  delicate  and  responsible  duty  of 
removing  a  bad  officer  and  replacing  him  by  a 

But  the  men  who  made  our  Constitution  did 
not  act  upon  any  such  hypothesis.  They  knew 
it  was  possible  not  only  forbad  men  to  become 
assessors  of  internal  revenue,  but  to  become 
Presidents  as  well,  else  they  would  not  have 
provided  this  august  tribunal  for  tbe  trial  and 
deposition  of  a  deliniiuent  President.  X  grant 
that  when  yon  have  a  true  man  for  President 
it  is  convenient  and  not  dangerous  that  he 
have  the  power  of  removal,  for  thereby  he 
maybe  able  to  replace au  incompetent  district 
attorney  with  a  competent  one,  or  a  dishonest 
inspector  of  customs  with  an  honest  one,  with- 
out waiting  to  consult  the  Senate  or  with  the 
law-maMnepower.  But  if,  instead,  you  happen 
to  have  a  Mae  man  for  President,  then  if  he 
have  the  power  of  removal  it  is  a  power  which 
removes  all  honesty  from  the  public  service  and 
fills  it  throughout  with   rottenness  and  cor- 

My  conclusion  is  that  the  President  derives 
no  authority  from  the  Constitution  to  dismiss 
an  officer  from  the  public  service.  A  lawyer 
is  not  warranted  in  a.sserting  it.  A  member 
of  the  Thirty- Ninth  Congress,  who  assented  to 
the  act  of  July  12,  1866,  cannot  be  justified  in 
asserting  it.  The  respondent,  who  approved 
that  act,  cannot  be  excused  for  asserting  it. 
Whatever  authority  the  President  had  on  the 
[  21st  of  February  last  to  dismiss  the  Secretary 
I  of  War,  he  derived,  not  from  the  Constitution, 
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but  from  statute.  The  only  Biithorilj  he  de- 
rived from  the  statute  is  found  in  the  second 
section  of  the  act  of  1789  creating  the  office  of 
Secretary  of  War. 

That  section  is  in  the  words  followiog; 

"Xhut  tliere  ihe,n  be  in  the  sud  Department  an 
Infecior  oBicer,  to  be  appointed  by  theeud  prindpal 

proper,  nnd  tobeoalledthachief  olerkintheSepait- 
inentof  Wan  uid  who,  whenever  the  aaid  prinoipal 
offioer  ahidl  be  removed  from  offiuebythe  Pieaident 
of  the  United  Statol.Or  in  any  othercaaeof  vaoanoj-, 
■hall,  dariux  such  vaaancf.  have  the  charge  and  oua- 
tDd?  of  ail  reeordg,  books,  and  papers  appertaining 
to  the  said  Department." 

It  was  copied  from  the  act  to  establish  a 
Department  of  Foreign  Affairs,  which  had  heen 
passed  by  the  same  Congress  at  the  same  ses- 
gioa.  It  is  evidently  to  be  construed  as  the 
aame  words  used  by  the  same,  men  in  tJie  former 
act  are  to  he  construed. 

And  whether  we  look  at  the  terms  employed 
ia  the  section,  or  at  the  terms  employed  in  the 
debate  which  preceded  the  enactment,  itia  very 
evident  that  the  power  conferred  is  something 
veiy  different  from  the  arbitrary  and  irrespon- 
sible power  of  removal  claimed  by  the  Presi- 
dent in  his  answer — "the  power,  at  any  and 
all  times,  of  removing  from  office  all  esecntive 
officers  for  cause  to  be  judged  by  the  President 
aJone." 

On  the  contrary,  the  power  contained  in  this 
aection  is  insinuated  rather  than  asserted,  im- 
plied rather  than  expressed,  allowed  rather 
than  conferred.  It  is  nota  powergKinledhim 
to  he  wielded  wantonly  and  according  to  his 
own  pleasure,  but  a  power  intrusted  to  him  in 
confidence  that  it  will  be  sacredly  employed  to 
promote  the  public  welfare,  and  not  to  pro- 
mote his  persona!  interests  or  to  gratify  his 
personal  spites. 

In  the  debate  to  which  I  have  referred  Mr. 
Goodhue  ui^ed  that  "the  communitywovldie 
served  by  the  best  men  when  the  Senate  con- 
curred with  the  President  in  the  appointment; 
hut  if  any  oversight  was  committed,  it  could 
best  be  corrected  by  the  superintending  ag     t  " 

Mr.  Madison,  in  reply  to  the  suggestio    that 

if  the  President  were  empowered  '-  

hifi  pleasure  he  might  ren 


"Inthaflrat  place  ho  wilt  be  impeaehable  b    tb 
Honae  before  the  Senate  fiirauoh  an  aflt  of  m    ad 

of  meritorioua  offloeta  would  aubjecthim  la  im     ach 
meat  and  removal  from  hia  own  nigh  tf  uat." 

How  delicate  the  power  was  felt  to  be  is 
apparent  from  the  fact  that  from  the  passes 
of  the  act  down  to  the  20lh  of  February  last 
it  is  certain  the  power  had  never  been  ex- 
erted but  once,  and  it  is  not  certain  that  it  was 
ever  exerted  even  once.  Often  Secretaries 
have  been  nominated  to  the  Senate  in  place  of 
others  then  in  office,  and  upon  receiving  the 
assent  of  the  Senate  the  new  SecretariesTiave 
displaced  the  former  ones.  It  is  claimed  that 
in  1800  a  Secretary  of  State  was  removed  by 
President  Adams  without  the  assent  of  the  Sen- 
ate.    It  ia  certain  that  he  issued, an  order  for 


the  removal  of  Mr.  Pickering  before  Mr.  Mar- 
shall was  confirmed  ;  but  as  Mr.  Marshall  was 
nominated  to  the  Senate  on  the  same  day  the 
order  for  Mr.  Picltering's  removal  was  dated, 
'  Ls  the  former  was  confirmed  by  the  Senate 

StlyOD  the  following  day,  it  is  evident  the 
ent  acted  in  full  confidence  that  the  Sen- 
ate would  assent,  and  it  is  not  certain  that  the 
order  for  the  removal  of  Mr.  Pickering  was 
enforced  or  even  served  upon  him  before  the 
Senate  had  assented. 

Indeed,  I  am  of  opinion  the  people  of  this 
conntry  have  not  delegated  any  such  irrespon- 
sible power  to  any  agent  or  officer  of  theirs  as 
is  claimed  by  the  President.  Every  officer  is 
held  responsible  in  some  form  for  the  manner 
in  which  he  employs  every  power  conferred 
npon  him.  Some  are  responsible  to  the  courts 
of  law,  some  to  the  tribunals  of  impeachment) 
and  all,  even  the  members  of  this  high  court, 
are  responsible  to  the  people,  by  whom  ana 
for  whose  use  all  power  is  delegated. 
"Tn  Bdail.ion  to  all  the  precautions  which  hav* 
le,oftbe  Prestd  cat's  appointment,  bii 


endered 


of  Ms  power,  fhe  Consti- 
lim  directly  amenable  '  - 
..  TheinviolabiliU;ofi 


bj- 


lawfonXLaladmi 

offieerof  theSove 

repnbliean  tbeory 

retributive  joatice."— i  asw^  mwl,  iftv. 

But,  fairly  construed,  I  think  the  act  above 
referred  to  does  imply  in  the  President  the 
power  to  remove  a  Secretary  of  War  in  a 
proper  case.  I  thick,  also,  he  is  primarily 
the  judge  of  what  is  or  is  not  a  poper  case. 
But  he  is  not  the  sole  or  the  final  judge.  This 
court  may  review  his  judgment.  For  a  wanton, 
corrupt,  or  malicious  exercise  of  the  power  he 
may,  and,  in  my  judgment,  should  be,  held 
responsible  upon  impeachment.  Or  if  he- 
wantonly  or  corruptly  refuse  to  exercise  the 
power  he  may  also  make  himself  liable  to 
impeachment.  If  a  President  wickedly  re- 
move an  officer  known  to  be  faithful,  or  wick- 

pt      nd  ubtedly  he  may  be  impeached, 
A  d  th  s  suggests  the  inquiry  as  to   the 
S  i  rwhichan officermaybeimpeached. 

Only  f  "treason,  bribery,  and  other  high 
nm  and  misdemeanors."  Such  is  the'lan- 
g  a  f  the  Constitution.  But  what  are 
h  eh  mes  and  misdemeanors?" 
They  are,  say  the  counsel  for  the  respond- 
ent, "only  high  criminal  offenaeg  against  the 
United  States,  made  so  by  some  law  of  the 
United  States  existing  when  the  acts  com- 
plained of  were  done.  That  rule  is  clearly 
stated  and  easily  understood,  and  it  must  be 
correct,  or  the  other  rule  is  absolutely  correct, 
to  wit;  that  those  are  high  crimes  and  misde- 
meanors which  the  triers  deem  to  he  such. 
By  one  or  the  other  of  these  standards  every 
officer  when  impeached  must  be  tried.  Either 
high  crimes  and  misdemeanors  are  those  acts 
declared  to  he  such  by  the  law,  or  those  held 
to  be  such  by  the  court. 
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Against  the  firat  construction  we  have  the 
protest  of  all  the  authority  to  be  found  in 
judicial,  legislative,  or  political  hiatory. 

If  opinions  or  precedents  are  to  huve  any 
weight  with  ur,  they  are  wonderfully  accord- 
ant. They  are  against  the  rule  contended  for 
by  the  respondent,  and  they  are  abundant,  A 
collection  of  them  prepared  for  this  record 
occupies  more  tiian  twenty-five  pages. 

I  will  cite  here  but  one  precedent  end  one 
kuthorily ; 


"AlthooBh  an  impeaciimBnt  i 
3uiry  wtielher  n  crime  against  ai 

■oommitted  by  puhlio  officers  ibi 
any  speoUl  prooeeding  far  the  in 
ishment  praacrihed  by  tbe  laws, 

diction"™"''  ""  °""'"° 


itheoaseotcrioies 


ordinar; 


ivelaw.    The  purposes  of  an  impeach- 


ment lie  wholly  beyond  tht 
or  the  customary  law.    Theoa 

IS  to  HioertMn  whether  cause  t _ 

publiooOlcerrrDmoffice.  Such  a aanae may  befoul] 
In  tho  fact  that  either  in  Che  discbaree  of  his  offii 
or  aside  from  its  functions  ha  has  violated  a  law  i 
oonimitted  what  is  teohnieally  a  orima.  Bula  cam 
for  removal  from  office  may  exist  where  no  afleai 
acainst  positlye  law  baa  been  committed,  as  whei 
the  individual  has,  from  immorality  or  imbeaility  i 
maladministration,  become  unfit  to  exercise  fb 
office."— flirfi»"»HMforji  nfihe  CaaMitutioH  o/the  Vn 


Such  is  the  opinion  of  that  learned  com- 
mentator as  to  offenses  for  which  an  officer 
may  be  impeached.  Not  alone  for  what  the 
la.w  defines  to  be  a  crime,  bot  for  what  the 
court  think  such  immorality  or  imbecility  or 
maladministration  as  makes  him  unfit  to  exer- 
cise the  office. 

In  1804  a  judge  of  the  United  States  district 
court  for  the  district  of  New  Hampshire  was 
impeached  and  removed  from  office.  There 
werfe  four  articles  in  the  impeachment;  three 
of  tbem  ^presented  the  defendant  for  malad- 
ministration in  making  certain  orders  in  court ; 
the  fourth  charged  him  with  tie  immorality  of 
drunkenness.  Neither  charged  an  indictable 
offense 

The  respondent's  eonnsel  brashes  al!  prece- 
dent'; and  all  autbority  aside.  Ignoring  the 
unanimous  judgment  of  two  hundred  years,  he 
insisth  upon  a  new  interpretation  of  the  old 
words  employed  in  our  Constitution,  an  inter- 
pretatiOB  which  seems  to  me  invented  for  and 
adafted  to  this  particular  case.     His  words 

"  In  mv  apprehension  the  teaohinga,  the  require- 
ments, the  prohibitions  of  the  Constitution  of  the 
United  States  prove  all  that  is  necessary  to  be  at- 
tended to  for  the  purpose  of  this  trial.  I  propose, 
therefore,  instead  of  asearohtbrongh  the  precedents, 
which  were  made  in  the  time  of  tho  Plantagenela, 
the  ludors.  and  the  StuarU,  and  wkich  have  been 
repeated  iince.  to  oomo  nearer  home  and  see  what 
provisions  ot  the  Constitution  of  the  United  States 
bear  on  this  question,  and  whether  they  are  not  suffi- 
cient to  settle  it.  If  they  aroitia  ijuito  immaterial 
what  exists  elsewhere."— tkriis's  Argument,  p.  404. 

This  appealfrom  the  agreement  of  centuries 
is  so  boldly  made  that  I  cannot  forbear  to  pre- 
sent the  respondent's  theory  of  the  congtitu- 
C.  1.— 66. 


tional  remedy  by  impeachment,  with  c 


The  Constitution  declares; 

"The  President.VicePresldont,  and  all  civil  officen 
of  the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason,  bribery, 
or  other  hieh  crimes  and  misdemeanors." 

Clearly  tbe  President  may  be  impeached  for 
any  cause  for  \vhich  a  Secretary  may  be. 
Judgment  in  case  of  impeachment  n  - ' 


disqualification  to  hold  and  enjoy  any  office  of 
honor,  trnst,  or  profit  under  the  United  Stafa." 
The  Constitution  declares  that  the  House  of 
Eepresentatives  "  shall  have  the  sole  power  of 
impeachment" 


imp. 


Nop. 


iBllbi 


■e  the  sole  power  to  try  all 

nvictedwithontthoconcnr- 

=  vi  i,.„  thirds  of  the  members  present." 

Aa  we  have  seen,  there  is  not  one  word  in 
the  Constitution  which  in  terms  authorizes  the 
President  to  remove  a  Secretary  for  any  cause 
whatever. 


this  Government  that  no  civil  officer  could  be 
removed  during  his  term  except  by  impeach- 
ment; that  impeachment  was  the  only  mode 
sanctioned  by  the  Constitution  for  ridding  the 
civil  service  of  incapacity,  of  dishonesty,  or 
of  crime. 

But,  according  to  this  new  rendering  of  the 
Constitution,  we  are  asked  to  say  that  what- 
ever may  be  the  opinion  of  the  merits  of  a 
Secretary  enterfained  by  tbe  House  of  Bepra- 
''""'"*"'"°  theycannothope,  and  must  not  ask, 
him  by  impeachment,  until  theyoan 
. .,  not  a  majority,  bat  two  thirds  of  the- 
Senate ;  not  upon  probable  cause,  but  upoa 
legal  proofs ;  not  of  official  incapacity  however 
gross,  or  of  official  delinquency  however  glar- 
ing, but  of  official  misconduct  such  as  the  law 
has  anticipated  and  has  forbidden  under  heavy 
penalties;  yet  that  *be  President  may  remove 
at  will,  upon  bis  own  motion,  without  trial  or 
notice,  the  same  Secretary,  simply  because  he 
is  distasteful  to  him,  and  thereby  renders  their 
personal  rehitions  unhappy,  although  he  may 
be  the  ablest  and  tbe  fiurest  statesman  who 
ever  held  a  portfolio.     Thus  the  power  of  im- 

Seachment,  expressly  conferred  upon  the  two 
louses  by  the  Constitution,  is  waded  with 
conditions  which  render  it  useless  to  the  Re- 
public, except  against  the  most  daring  crimi- 
nals ;  and  we  are  asked  to  accept  in  its  place 
an  irresponsible  power  of  removal,  resting 
upon  no  express  grant,  but  only  upon  an  an- 
reasonable  and  violent  implication,  to  be  ex- 
erted by  a  single  man,  whichj  in  its  practical 
operation,  confounds  all  distinctions  between 
official  merit  and  official  demerit,  and  which, 
•"y  judgment,  upon  the  experience  of  half 
;eutury,  has  done  vastly  more  to  debauch 
the  public  service  than  to  protect  it. 
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If  this  most  an omftlous  interpretation  of  the 
Constitution  is  defended  upon  any  theory  of 
the  transcendent  importance  of  the  presidential 
over  the  ministerial  office,  1  reply  that  no  such 
distinction  is  warranted  by  the  law  or  the  facts. 

Id  law  the  functions  of  a  Secretair  are  as 
important  to  the  nation  as  those  of  the  Presi- 
dent; and  in  practical  administration  the 
labors  of  each  one  of  the  seven  heads  of 
Execnlive  Departments  are  worth  sevenfold 
more  to  the  public  than  the  labors  of  the 
President, 

I  cannot,  therefore,  accept  thisnew  interpret- 
ation ofthelawsof  impeachment.  I  hold,  with 
the  elder  antboritiea,  with  the  late  authorities, 
with  all  the  authorities,  that  impeachment  is 
a  process  provided,  not  for  the  punishment  of 
crime,  but  for  the  protection  of  the  State,  And  so 
hoMing,Imustpve  judgment,  not  as  to  whether 
the  acts  proved  upon  the  respondent  are  de- 
clared by  the  criminal  code  to  be  crimes,  but 
whether  1  think  tbera  so  prejudicial  to  the 
State  as  to  warrant  his  removal.  When  the 
written  law  refuses  to  guide  me,  my  own  eon- 
Bcience  must.  I  cannot  accept  the  opinions 
of  another  man.  Tlie  State  must  furnish  roe 
with  the  rule  of  judgment  or  my  own  convic- 
tions must  supply  one.     There  can  be  no  other 

What,  then,  ate  the  acts  charged  upon  the 
President?  how  far  are  they  proved?  and  to 
what  extent  are  they  criminal? 

I  believe  I  am  not  mistaken  in  saying  that 
the  specific  acts  charged  against  the  respondeiU 
inlhefirsteightarticlesare,  that  on  the  21st  day 
of  February  last  he  issued  ap  order  removing 
Edwin  M.  Stanton  from  the  office  of  Secretary 
War,  and  that  on  the  same  day  he  issued  another 
order  authorining  Lorenzo  Thomas  to  act  as  Sec- 
retary of  War  ad  inUrim.  These  two  acts  are 
charged  in  different  articles,  in  various  forma, 
as  done  with  various  intendments  and  with 
various  legal  effects.  They  are  relied  upon  as 
-specific  violations  of  the  Constitution  and  as 
violations  of  different  laws.  They  are  relied 
upon  as  evidences  of  a  cAnspiraey  to  prevent 
Mr.  Stanton  from  holding  the  office  of  Secre- 
tary of  War,  and  as  evidences  of  an  attempt 
to  drive  him  from  office  by  threats,  inljmida- 
tion,  and  force, 

Tiiat  tlie  respondent  issued  both  orders  is 
fully  proved  by  the  evidence  and  fully  admit- 
ted by  the  answer. 

It  only  remains  for  me  to  consider  the  cir- 
cumstances under  which  they  were  issued  in 
order  to  determine  whether  they  constitute  an 
impeachable  offense. 

The  respondent  justifies  the  order  of  removal 
Tinder  the  double  warrant  of  constitutional 
authority  and  of  authority  conferred  by  the 
second  section  of  the  act  of  1789  creating  the 
Department  of  War. 

The  first  claim  I  have  already  considered 
and  rejected.  The  second  claim  is  resisted 
upon  the  ground  that  the  authority  given  in 
the  act  of  1T89  is  reroked  by  the  act  of  March 


2,  1867;  and  accordingly  in  the  first  article  the 
order  of  removal  is  charged  speeiflcally  as  a 
violation  of  the  last- mentioned  act,  known  as 
the  tenure-of-o£See  act. 

Of  course,  with  the  views  I  have  already 
expressed  of  the  true  construction  of  the  Con- 
stitution, I  can  entertain  no  doubt  of  the  entire 
validity  of  the  tenure -of  office  act.  I  earnestly 
supported  its  passage  in  the  Senate,  With 
whatever  ability  I  had  I  endeavored  to  extend 
its  protection  to  the  heads  of  the  Executive 
Departments. 

But  while  the  action  of  tbe  Honse  accorded 
with  my  own  views,  tbe  Senate,  by  three  dif- 
ferent votes,  rejected  those  views.  The  dig- 
agreement  between  the  two  Houses  led  to  » 
committee  of  conference. 

The  committee  reported  the  first  section  as 
it  now  stands  in  the  law,   in  the  following 

"That  everyperBon  hoHinganr  civil  office  lo  which 
he  has  been  sppointed  bv  and  with  the  advice  and 
oousent  of  the  SenBte.  and  every  person  who  shnll 
herealter  be  appointed  to  aoy  ench  office,  and  eholl 
become  duly  qualified  Ia  aot  therein,  is  and  aball  be 
entitled  to  hold  Buch  office  antil  a  auceessor  shall 
have  been  in.  like  manner  appointed  and  duty  qnall- 
fied.  excirtt  at  herein  othfrwiee  provided;  Provided. 
That  the  Seorataries  of  State,  of  the  Treasury,  of 
War.  of  the  Navy,  and  of  the  Interior,  the  Psatmaa- 
ter  General,  and  the  Attorney  General,  shall  hold 


This 


reported  as  not  designed  to  affect  the  power 
of  the  President  to  remove  tbe  Secretary  of 
War.  Upon  examining  the  provisions  then  it 
was  my  own  opinion  that  it  did  not  affect  his 
authority  in  that  regard,  And  after  all  tbe 
debate  I  have  heard  upon  the  point  since,  I 
have  not  been  able  to  change  that  opinion. 

If  Mr.  Stanton  had  been  appointed  during 
the  present  presidential  term,  1  should  have 
no  doubt  he  was  within  tbe  security  of  the  law. 
But  I  caimot  find  that,  either  in  fact  or  in  legal 
intendment,  he  was  appointed  during  the  pres- 
ent presidential  term.  It  is  urged  that  be  was 
appointed  by  Mr,  Lincoln,  and  snch  is  tbe  fact. 
It  IS  said  that  Mr,  Lincoln's  term  is  not  yet 
expired.  Such  I  believe  to  be  the  fact.  Bntthe 
language  of  the  proviso  is,  that  a  Secretary 
shall  hold,  not  during  the  term  of  the  man  by 
whom  he  is  appointed,  but  during  tbe  term  of 
the  President  By  whom  be  may  be  appointed. 
Mr.  Stanton  was  appointed  by  the  President 
in  1862,  The  term  of  that  President  was  lim- 
ited by  the  Constitution.  It  expired  on  tbe 
4lh  of  March,  1865.  That  the  same  incum- 
bent was  reelected  for  the  next  term  is  con- 
ceded, bnt  I  do  not  comprehend  how  that  fact 
extended  the  former  term. 

Entertaining  these  views,  and  becatise  tbe 
first  article  of  the  impeachment  charges  the 
order  of  removal  as  a  violation  of  the  tenure- 
of  office  act,  I  am  constrained  to  hold  the  Pres- 
ident not  guilty  upon  that  article. 
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But,  even  if  the  tenure- of- office  act  had  never 
been  paBsed,  itdoeanotfoltoivtliat  the  respond- 
ent would  not  be  guilty  of  a  high  crime  in 
iasuing  the  order  of  removal.  The  order  might 
conclude  Mr.  Stanton.  But  it  does  not  follow 
that  the  people  could  not  resent  it  and  impeach 
the  President  for  issuing  it. 

Two  of  the  articles  in  the  impeachment  of 
Judge  Pickering  charged  him  with  making 
certain  orders  in  a  judicial  procedure  pending 
before  him.  He  had  undoubted  jurisdiction 
to  make  the  orders,  and  they  were  binding  upon 
the  parties  until  reversed.  But  the  Senate 
found  him  guilty  upon  both  articles,  not  because 
the  making  them  was  a  usurpation  of  autbority, 
but  because  it  was  an  abuse  of  authority.  I  can- 
not find,  for  reasons  already  slated,  that  the 
respondent's  order  removing  Mr.  Stanton  was 
a  usurpation  of  authority,  but  was  it  not  an 
abuse  of  authority?  If  Mr.  Stanton  was  a 
meritorious  officer,  and  yet  the  respondent 
sought  wantonly  to  remove  him,  he  committed 
the  precise  offense  which  Mr.  Madison  declared 
in  the  debate  of  1789  to  be  impeaehable. 

The  cause  assigned  by  the  President  for  the 
order  of  removal  is — 

"ThHt  th6  relations  betwBsn  the  laid  Stantno  and 
the  President  no  loufec  permitted  the  Preaident  to 
resort  to  him  for  advice  or  lobe,  in  the  judgment  of 
the  President,  enfelv  responsiiile  for  bis  conduct  of 
the  affairs  of  the  Department  of  War  a«  by  lnw 

ticnsoft'hcPreBideDt:  and  thereupon  by  fnroe  of  the 
Copttitution  and  laws  of  the  United  Statu,  which 
J — r ^  ([,,  Preaident  the  power  and  the  duty  to 


introl  the  c 


Dopn 


It  of  the  Qi 


etoftb 


nfthatei 


m of  the 
re  that 


and  did  determini 


for  the  Departi 

iuse  for  these ^cj  r- 

explained  by  the  responde 


t  of  War." 

happy  personal  rela- 


That  explanation  is  as  follows; 


tect  aocoHl  between  aiithe  membeis  of  the  Cabinet 
and  mj^aeTf.  except  Mr.  Stanton.  He  stood  alone, 
and  the  diffarenoeof  opinion  could  not  be  reco»oi1ed. 
Tbatnnityof  opinions  wbich  upon  great  qnestions 
ot  public  policy  or  administration  is  ao  eaaeplialto 

Tbe  respondent  does  not  alleze  that  Mr. 
Stanton  would  not  advise  him  and  advise  him 
honestly,  but  only  that  he,  the  respondqjit, 
"could  not  resort  to  him  for  advice,"  If  the 
fact  was  so,  and  if  the  advice  of  the  Secretary 
was  essential  to  the  proper  discharge  of  the 
President's  duty,  as  1  have  no  doubt  it  was, 
it  would  seem  to  show  disqualification  on  the  i 
part  of  the  Executive  rather  than  on  the  part  of 
the  Secretary,  and  to  demand  the  resignation  of  I 
the  former  rather  than  the  removal  of  the  latter. 


But  the  reason  ureed  why  the  President 
could  not  resort  to  the  Secretary  for  advice 
is,  that  the  latter  differed  from  him  upon  three 

B>ints  of  public  policy,  the  suffrage  bill  for  the 
istrict  of  Columbia  and  tbe  reconstruction 
acts  of  March  2  and  March  23,  1867,  "unity 
of  opinion  was  gone," 

Ji  unity  of  opinion  bad  stjll  existed,  it  is 
difficult  to  understand  of  what  advantage  Mr. 
Stanton's  advice  could  have  been  to  the  Pres- 

I  do  not  readily  perceive  of  what  importance 

it  was  to  the  President  to  resort  to  a  minister 

for  advice  if  the  advisory  authority  of  the  latter 

was  to  be  limited  to  echoing  tbe  President's 

n  opinions. 


Eubac  statutes.  Ibe  President  is 
ave  disapproved  them  all.  They  w 
passed  over  bis  veto. 

The  inference  seems  irresistible  that  the 
Secretary  approved  them.  But  since  they  had 
all  been  passed  into  solemn  laws  of  what  im- 
portance were  the  opinions  of  either,  unless, 
indeed,  the  respondent  had  resolved  to  defeat 
their  execution,  and  demanded  a  change  in 
the  War  Office,  not  to  aid  him  more  efficiently 
in  the  execution  of  the  laws,  but  to  aid  him  in 
defeating  their  execution! 

But  another  reason  for  wishing  to  §et  rid  of 
the  Secretary  urged  by  the  President  is  that  he 
could  not  "  safely  be  responsible  for  his  con- 
duct of  the  affairs  of  the  Department."  Per- 
haps that  was  so  ;  although  tbe  evidence  is  not 
X parent,  But  the  sufficient  reply  to  that  is, 
It  he  was  not  responsible  forhis  conduct  any 
further  than  he  directed  or  sanctioned  it.  The 
suggestion  that  any  President  is  responsible  for 
the  conduct  of  subordinate  officers  is  a  ground- 
less pretext  by  whomsoever  urged.  If  a  Pres- 
ident were  responsible  for  the  conduct  of  his 
subordinates,  the  respondent  would  not  only 
have  been  impeachable,  but  would  probably 
have  been  in  the  penitentiary  long  before  thia 
time  ;  and  few  of  his  predecessors  would  have 
fared  any  better. 

But  upon  this  whole  question,  of  the  cause 
assigned  for  the  exclusion  of  Mr.  Stanton,  the 
Senate  has  already  passed.  The  President 
himself,  by  his  message  of  the  12Lh  December 
last,  called  for  the  judgment  of  the  Senate  upon 
them.  I  then  voted  them  insufficient.  Never- 
theless the  respondent  issued  the  order  of  re- 
moval; and  if  I  am  now  to  say  that  that  act 
does  not  constitute  an  impeaehable  offense,  I 
must  either  reverse  th    d  I  th      mad 

upon  the  cause  of  rom      1         I  m  rs 

the  decision  of  Mr.  Mad  p       th        t 

of  an  impeachable  off 

I  perceive  no  rea       t  g     th 

But    upon    the    qu    f  f   M      St     t 

merits  as  an  officer,  Im      tlflt       ijpn 
my  own  judgment  al  Of  my     tvn 

judgment  must  guide  my  own  decision,  smce 
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there  is  no  MthoritatiTe  law  upon  the  subject. 
But  I  am  glad  to  cemember  that  oiy  opinion  was 
then  in  accord  with  that  of  a  large  mf^orit^of 
the  Senate,  and  also  manifestly  in  accord  nitb 
whftt  the  opinion  of  the  respondent  hiraeelf 
bad  been,  and  with  that  of  his  predecessor, 
attested  bj  both  in  the  moat  BolemD  manner. 
■President,  Lincoln  emplojed  Mr.  Stanton  as 
Secretari?  of  War  during  the  last  and  the  lacker 
part  of  his  administration.  Mr.  Johnson  also 
employed  bim  from  the  time  of  his  aeoeaaion 
to  the  Presidency  for  nearly  two  years  before 
the  tenurs- of- office  bill  was  passed.  And  after 
its  passage  he  continned  to  employ  Mm  until 
Congress  had  adjourned,  had  reassembled, 
and  adjourned  again.  Not  nntil  August,  1867, 
did  he  commence  the  labor  of  excluding  him 
from  office.  Of  course  the  reap ondent  cannot 
be  allowed  to  say  now  in  his  own  juatificatioB 
that  be  was  employing  in  a  high  trust  during 
all  that  time  an  incompetent  or  an  unfaithful 
man.  He  must  assign  aome  reason  for  wish- 
ing to  eielnde  him  from  the  serfiee  which  did 
sot  exist  before  he  commenced  the  attempt. 
-This  the  respondent  does.  He  assigns  three 
such  reasons.  They  were  found  in  the  fact 
UiBt  the  Secretary  approred  of  three  different 
fltatutea  of  which  the  President  disapproved. 

So  an  American  President  pleads  before  the 
Senate,  as  a  justificalion  Ibr  bis  dismissal  of  a 
minister,  that  the  minister  approved  of  certain 
public  laws !  A  British  minister  leaves  office 
the  moment  a  law  passes  which  he  cannot 
approve.  And  if  a  British  soTereign  were  to 
assign  such  a  reason  for  the  dismissal  of  a  min- 
ister, he  would  not  be  impeached,  indeed, 
because  the  British  constitution  does  not  war- 
rant auch  a  proceeding  i  but  there  is  no  ques- 
tion he  would  have  to  quit  the  throne  by  the 
authority  not  conferred  upon  but  inherent  in 
the  Parliament  aa  the  lepreBentatiyeB  of  the 
people  of  the  realm. 

Commissioned  as  I  am  by  the  express  letter 
©f  the  Constitution  to  pass  judgment  upon  the 
conduct  of  this  respondent,  and  sworn  as  I  am 
to  give  true  judgment^  I  cannot  hesitate  to  say 
that  the  attempt  to  drive  an  American  minister 
from  the  pubEo  service  because  he  ^pro(^d 
the  public  laws,  isof  itself  ahigh  crime  against 
4he  State, 

It  is  urged  that  his  only  purpose  in  issuing 
the  order  was  to  raise  the  question  of  his  power 
to  remove,  and  obtain  the  judgment  of  the 
courts  of  law  upon  it.  But  when  there  was  no 
just  cause  for  removal  why  should  the  Presi- 
dent have  been  so  anxious  to  vindicate  his 
power  to  remove  ?  But  I  dismiss  this  allega- 
tion with  the  remark  that  I  cannot  believe  it. 
All  the  testimony  in  the  case  contradicts  it. 
There  is  not  a  syllable  to  support  it.  If  when 
he  issued  the  order  of  removal  he  intended 
only  a  lawsuit,  why  did  he  not  say  so  to  Gen- 
eral Thomas,  to  whom  ho  gave  the  order? 
Why  did  he  leave  the  Adjutant  General  to 
believe,  as  he  told  Dr.  Bublkioh,  that  he  was 
to  gain  possession  not  by  suit  but  by  force? 


Why  did  he'  leave  him  to  suppose,  aa  he  told 
Mr.  Wilkeson,  that  he  should  overcome  the 
objection  of  Mr.  Stanton,  not  through  the  aid 
of  the  Attorney  General,  but  by  help  of  the 
General  of  the  armies ;  or,  as  be  told  Karsner, 
that  he  was  to  use  hicks  and  not  writs  ?  ,  If  he 
intended  no  more  tban  a  lawsuit,  why  did  he 
not  BO  inform  Lieutenant  General  Sherman 
when  be  offered  him  the  place  of  Secretary  aii 
inlerim  some  days  before?  At  that  time  the 
Genera!  invited  his  attention  to  the  propriety 
of  a  lawsuit,  but  the  President  repudiated  the 
suggestion  as  impracticable.  But  above  all, 
if  he  intended  nothing  more  than  a  lawsuit, 
wby  has  he  not  had  one  ?  The  courts  have 
been  always  open  to  him.  No  lawyer  needs  to 
be  told  that  the  Attorney  General  could  have 
proceeded  to  try  the  title  to  the  office  upon  an 
tnformation  filed  upon  the  relation  of  GeneriJ 
Thomas  as  well  as  upon  the  relation  of  Mr. 
Stanton.  It  has  been  suggested  that  the 
respondent's  hopes  of  a  lawsuit  were  frustrated 
by  the  discontinuance  of  some  criminal  pro- 
ceedings taken  against  General  Thomas  upon 
complaint  of  Mr.  Stanton,  soon  after  the  order 
was  issued. 

The  President,  however,  does  not  in  his 
answer  urge  that  explanation.  And  it  is  hardly 
credible  that  the  President  relied  upon  getting 
into  court  in  that  particular  way.  Every  other 
way  has  been  and  still  is  open  to  him  except 
one.  He  does  not  Beem  to  have  been  able,  so 
far,  to  get  into  the  law  courts  as  defendant, 
and  that  seems  to  have  been  regarded  by  him 
ae  a  sine  qtia  non  to  any  litigation.  At  liberty 
at  all  times  for  nearly  a  quarter  of  a  year  to 
sue  upon  the  right  of  General  Thomas  to  re- 
cover possession,  he  has  failed  to  do  so.  But 
he  leaves  us  to  infer  that  if  he  could  have  snc 
ceeded  in  patting  General  Thomas  once  in 
possession  he  would  have  been  content  to  con- 
test a  suit  by  Mr.  Stanton  even  had  it  taken  a 
year  to  determine  it. 

So  far  I  discover  absolutely  nothitig  to  re- 
lieve the  respondent  from  the  guilt  of  having 
Jssueti  an  order  for  the  reraovalof  an  able  and 
f^thful  officer,  long  trusted  by  himself  and  by 
his  predecessor,  and  still  trusted  by  a  larse 
portion  of  the  coantry,  charged  with  no  fault, 
but  that  he  approved  of  certain  laws  which  the 
President  condemned,  and  of  removing  him 
against  the  advice  of  a  large  majority  of  the 
Senate.  On  the  contrary,  it  seems  to  me  this 
gnilt  is  greatly  aggravated  by  the  disposition 
the  respondent  sought  to  make  of  the  office. 

To  remove  a  meritorious  public  officer,  Mr. 
Madison  declared,  constituted  an  impeachable 
o^nse.  To  remove  such  an  officer  and  leave 
the  office  vacant,  with  no  one  to  discharge  the 
duties,  would  doubtless  beheld  to  enhance  the 
guilt.  To  remove-  a  feithful  and  competent 
officer,  and  supply  his  place  with  an  incompe- 
tent and  dishonest  one,  would  enhance  it  stil! 

To  remove  a  good  man  from  office,  and  to 
replace  him  with  a  bad  man,  without  any 
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advice  and  without  any  sort  of  legal  aothority, 
Reema  to  me  an  offense  against  the  public 
interests  wliich,  if  it  go  unreSuked,  will  excuse 
any  possible  offense  that  leaves  the  President 
outside  of  a,  penitentiary. 

That  the  respondent  attempted  to  do  all  this 
is  charged  upon  Mm,  and,  in  my  judgment,  ia 
proved  upon  him. 

At  the  same  dme  that  he  issued  the  order 
of  removal  he  issued  another  order,  authorizing 
the  Adjutant  General  of  the  Army  to  act  as 
Secretary  ad  interim.  The  fitness  of  General 
Thomas  for  the  office  of  Secretary  is  not  fairly 
in  issue  in  this  cause,  and  consequently  we  can 
know  but  little  about  it.  A  few  things,  how- 
ever, are  disclosed  in  the  evidence.  It  is  shovn 
that  the  same  position  was  tendered,  a  few  days 
before,  to  Lieutenant  General  Sherman,  and  he 
declined  it.  But  when  it  was  offered  to  General 


for  the  "honor  done  him."  When  the  Adjutant' 
General  gives  thanks  for  a  trust  so  high,  so  del- 
icate, so  solemn  that  Lieutenant  General  Sher- 
man shrinks  from  and  declines  it,  it  suggests 
the  inference  that  the  former  is  not  exactly  the 
man  for  the  place. 

It  does  appear,also,  from  thetestinionythat 
the  General  of  the  Army  had  recommended 
bis  retirement  from  the  military  service  alto- 

f;ether.  One  whom  General  Grant  thinks  no 
onger  fitted  for  the  post  of  Adjutant  General 
does  not  afford  the  highest  evidence  of  fitness 
for  the  post  of  Secretary  of  War. 


e  second  and  by 
articles  in  the  impeachment. 

The  respondent  claims  authority  under  the 
act  of  February  13, 1795.     That  is  as  follows : 

"That  in  oaBeof  VHcanov  in  the  office  of  Seoietors 
of  State.  Seorotary  of  the  Traasurr,  or  of  the  Beore- 
tarv  of  the  Department  of  War.  or  of  any  officer  of 
either  of  said  DBpartmenla  whose  appointment  is 
not  in  the  head  thereof,  whereby  thei;  ouiHOt  per- 

.shall  be  lawful  for   the  ?reaident  of  the  United 


form  the  duties  of  the  said  respeodie  offioes  nntil  a 
gucccesor  be  appointed  or  suoh  vaoanoy  be  filled: 
Protided.  that  do  one  vneanc;  Bhall  bi  supplied  in 
nianner  aforesaid  for  alongertermtban  six  months." 

I  cannot  admit  the  claim  for  three  reasons ! 
First,  there  is  reason  to  suppose  that  the 
statute  of  1795  was  never  regarded  as  a  valid 
law.  Second,  it  seems  to  me  to  have  been 
clearly  repealed  by  the  act  of  1863.  And 
third,  if  it  were  in  fall  force  it  did  notauthorize 
the  order  issued  to  General  Thomas. 

if  a  vacancy  occur  in  the  oiHoe  of  the  Sec- 
retary during  a  session  of  the  Senate  it  may, 
nnder  the  Constitution,  be  tilled  immediately 
by  a  new  nomination  and  conBrmatlon.  If  the 
vacancy  occur  during  the  recess  of  the  Senate 
lie  Constitution  empowers  the  President  to  fill 
it  by  a  new  commission,  to  hold  until  the  Sen- 
ate convenes  and  can  act  upon  a  nomiaa- 


tioa.  That  coromisaon  caa  be  issued  under  th» 
Constitution  as  promptly  as  a  person  maybe, 
authorized  under  the  act.  The  commission 
and  the  authorization  have  the  same  practical 
eSect;  so  that  the  provision  made  by  the  Coa-^ 
stitution  for  cases  of  "vacani^"  would  seem 
tobeampleand  render  legislation  unnecessary. 
But  if  a  Secretary  be  absent  or.  sick  it  is 
evident  there  is  no  one  to  discharge  the  dutiea 
of  the  office ;  nor  does  the  Constitution  provide 
any  mode  of  supplying  the  want.  The  office 
is  not  "vacant,  but  the  incumbent  is  disabled. 
To  provide  for  such  a  case  was,  as  I  sup- 
pose, the  maiQ  purpose  of  the  eighth  section 
of  the  act  of  May  8,  1792,  entitled  "An  act 
making  alterations  in  the  Treasury  and  Wav 
Denartuienta."      In  fact   the  section  does  ft 

than  provide  for  cases  of  disability. 

It  provides  for  one  kind  of  vacamcj/.  The 
language  is: 

if  death,  abeenee  from  th«  seat  of  Gov- 

eiskuass  of  the  SecretEirv  of  State.  Seo^ 

le  TraaBury.  or  of  the  Seeretari'  of  thfl 

t,"  &o.,  "wherehytheroannot  par-  , 

..f  their  said  reapaotivaoSces.  It  ihaH 

elanfal  for  the  Fteudaat  of  the  tfnitad  States,  la 
asa  he  ahail  think  it  necessary,  to  anthoriie  anj 
lorson  or  persons,  at  his  discretion,  to  perform  the 
laties  of  the  said  respective  offices  until  a  snaoeseat 
je  appointed  or  until  luch  absence  or  inability  bf 
sickness  shall  be  removed." 

Thus  the  law  stood  until  1795.  Alt  vacan- 
cies were  provided  for  by  the  Constitution; 
and  temporary  disabilities  and  vacancy  by 
death  were  provided  for  by  the  law  of  1792, 

Then  the  law  was  passed  the  whole  of  which 
was  quoted  above.  It  is  entitled  "  An  act  to 
amend  the  act  of  1792."  In  terms  it  provides 
for  all  cases  of  vacancy,  whether  by  death, 
resignation,  or  otherwise;  and  it  provides  for 
no  case  of  disability.  What  the  Constitution 
had  done  well,  the  act  does  over  again  ;  what 
the  Constitution  had  not  done  at  all,  the  act 
omits  to  do. 

But  it  is  evident  from  every  part  of  that 
short  statute  that  the  draftsman  had  no 
definite  idea  of  the  mischiefs  be  wished  to 
remedy.  He  does  not  even  seem  to  have  coda 
sidered  what  a  "vacancy"  was,  or  to  ha-™ 
been  conscious  that  a  vacancy  differed  from  a 
disability.  Hence  the  act  attempts  to  qualify 
a  vacancy  in  on  office  by  the  circumstance  that 
it  shall  prevent  the  incumbent  of  the  offiee 
ftoTO  discharging  its  duties — as  if  there  wer^ 
some  vacancies  which  did  not  prevent  the 
regular  discharge  of  duty. 

Again,  it  limits,  in  terms,  the  duration  of 
the  ad  interim  appointment ''  until  a  saccessor 
be  appointed  or  such  a  vacancy  be  filled,"  ax 
if  two  sorta  of  vacancy  were  provided  for,  one 
of  which  was  to  determine  by  the  appointment 
of  a  "successor,"  and  the  other  by  brang 
"filled."  The  main  purpose  of  the  act  seems 
to  be  to  limit  the  extreme  duration  of  an  ad 
inlerim  appointment.  And  in  this  endeavor 
it  collides  hopelessly  with  the  Constitutioa. 
The  Constitution  says  the  President  may 
I  supply  a  vacancy  occurring  doring  the  receat 
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__ The  act 

says  that  do  vacancy  Kball  be  supplied  longer 
than  Gix  montha.  It  would  seem  that  au  aot 
M)  incongruous  ought  not  to  be  relied  upon  as 
authority  for  anything.  I  can  find  no  evidence 
tliat  it  ever  was  quoted  aa  authority  before. 
In  Little  &  Brown  s  edition  of  the  Statutes-at- 
Large  it  is  marked  "  obsolete."  But  if  it  ever 
was  a  living  law,  it  seems  to  me  indisputable 
that  both  the  acts  of  1792  and  of  1795  are 
repealed  by  the  act  of  February  20,  1863. 

It  has  been  seen  that  neither  of  the  farmer 
acts  made  provision  for  cases  out  of  the  three 
Departments  of  State,  War,  and  Treasury.  In 
18S3  it  was  found  that  no  provision  had  been 
made  for  temporary  disabilities  in  either  of 
the  other  Departments.  There  was  evidently 
occasion  for  further  legislation,  and  it  seems 
to  me  to  have  been  made  the  occasion  for 
revising  the  whole  subject  and  of  embodying 
in  a  single  act  not  only  all  the  provision  to  be 
made,  but  all  the  cases  to  be  provided  for. 
The  title  of  the  act  and  the  purview  of  the  act 
alike  prove  this.  The  title  shows  that  the  act 
ia  not  amendatory  of,  or  supplementary  to,  the 
former  acts ;  but  that  its  aim  is  to  do  efftctwdly 
jnst  what  the  other  acts  did  partially. 

It  is  entitled  ' '  An  aot  temporarily  to  supply 
tacancies  in  the  ExecutiM  Bepartmenta  in 
certain  cases." 

The  body  of  the  act  shows  unmistakably 
that  the  draftsman  had  both  the  former  acts 
before  him.     He  copied  from  both.     The  act 


provides  for 


■dth 


of  ISf 5        I 
ex    p 


-is  ol  death,  absence,  and  sick' 
t  of  1792.  It  provides  for 
t  a,  and  provides  the  six 
as  did  the  act  of  1795. 
d  d  for  by  both  the  former 
i  thin  the  terms  of  the  act 
th     case  of  removal  be 


d  th  t  the  act  of  1795, 
tho       d  d       ferim  appi 

cases  of  vacancy,  authorized 
Tscaiicy  by  removal.     That  is  conceded.     But 

it  should  be  remembered  that  the     " '" 

Bupply  a  vacancy  caused  by  removi 
ad  intern  appointment  is  a  power  not  named 
in  the  statute  of  1795,  since  the  power 
create  a  vacancy  is  not  in  that  statute, 
power  to  make  a  vacancy  by  removal  is  found 
m  the  acts  of  1789  and  1820.  So  one  in  look- 
ing at  the  act  of  1795  does  not  see  the  specific 
anthorl^  which  the  respondent  asserted  on  the 
2lEt  of  FebrnaiT.  Those  who  drew  the  statute 
of  1863  could  have  seen  it  only  by  collating 
the  act  of  1795  with  lie  acts  of  1789  and  1820. 
The  act  of  1795  had  been  on  the  books  for 
more  than  seventy  years.  The  archi 
the  Government  have  been  ransacked  and  fail 
to  show  ^at  in  that  whole  period  a  single  re- 
moval was  ever  by  any  President  followed  with 
an  ad  interim  appointment.  Every  power, 
therefore,  which  could  be  seen  by  reading  the 
act  of  1706  was  copied  into  the  act  of 


every  power  which  had  ever  been  exerted 
under  that  act  was  also  copied.  All  provisions 
in  former  laws  inconsistent  with  the  provisions 
ofthelast-mentionedaclareexpreEslyrepealed. 
And  yet  it  is  gravely  argued  that  this  power 
of  supplying  a  vacancy  causedby  removal  with 
an  ad  interim  appointment  still  survived  ;  not 
only  that  it  survived  the  act  of  1863,  but  the 
act  of  March  2,  1867,  also,  which  deprives  the 
President  of  all  power  to  create  a  vacancy  by 
removal  except  in  case  of  a  head  of  Depart- 
ment where  no  such  vacancy  ever  was  created 
more  than  once,  if  at  all.  So,  in  spite  of  the 
acta  of  1803  and  of  1867,  wo  are  asked  to  ex- 
press, from  the  mere  husks  of  that  poor,  mis- 
shapen statute  of  1795^denounced  as  obsolete 
in  the  code  where  it  stands — the  authority  to 
follow  the  removal  of  a  Secretary  made  when 
the  Senate  is  in  session  with  an  ad  interim 
appointment.  For  one  I  cannot  consent  to 
torture  the  laws  in  order  to  extort  from  them 
permission  for  the  respondent  to  strip  the  high 
trust  of  Secretary  from  Edwin  M.  Stanton  and 
place  it  in  the  hands  of  Lorenzo  Thomas. 

It  is  SEud  that  repeals  by  implication  are  not 
fevored  by  the  courts.  That  is  true.  Never- 
theless, a  statute  may  be  repealed  without 
naming  it. 

"  It  is  a,  well  settled  rule  that  where  any  statute  is 
revised  or  one  aot  framed  from  another,  some  porta 

hr  construedo'n,  bat  are  to  be  conaidered  nnQuUed. 
To  bold  otherwise  would  be  to  impute  to  the  Legis- 
lature groas  carelesBneaa  or  ienorancB,  which  ia  alto- 
KetherlnadmiaaiWe."— m(rfe,/.,Bmaot.PBisoe((rf.. 
1  Fiskerino.  44 i  6  Enoliih,  E8S:  3  ffreenW.  W;  3 
Hmeard.  615 :  12  JWo.*..  M5 !  14  III..  334. 

Encouraged  by  these  authorities,  I  venture 
to  conclude  that  when  Congress  embodied  in 
the  act  of  1863  every  single  power  which  ever 
had  been  seen  in  the  act  ol  1795,  and  every 
use  which  ever  had  been  made  of  it,  they  did 
not  intend  to  preserve  th©  act  just  to  sustain  a 
power  which  never  had  been  seen  in  or  a  uaa 
which  never  had  been  made  of  it. 

But  if  the  act  of  1795  had  been  in  full  force 
on  the  2]Bt  of  February  last,  it  would  not  have 
authorized  the  order  given  by  the  respondent 
to  0eneral  Thomas.  Manifestly  it  was  the 
purpose  of  all  these  laws  (that  of  1792,  of  1795, 
and  1863)  to  enable  the  President  to  supply 
some  one  to  discharge  the  duties  of  an  office 
temporarily  when,  by  reason  of  a  vacancy  in 
the  office  or  the  disability  of  the  incumbent, 
the  duties  could  not  otherwise  be  discharged. 
It  wasnotintended  he  should  use  either  of  these 
laws  to  replace  a  regular  officer  with  a  provis- 
ional one.  Yet  such  is  the  use  the  respondent 
attempted  to  make  of  the  act  of  1795.  There 
was  no  vacancy  in  the  office  of  Secretary  of 
War  on  the  21st  of  Pebrnary  last.  Mr.  Stanton 
was  in  the  regular  dischai^e  of  its  duties; 
rieither  sick  nor  absent. 

But  it  is  urged  that  the  President  had  power 
to  remove  Mr.  Stanton,  and,  as  he  issued  an 
order  for  that  purpose,  there  was  a  "vacancy 
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If  there  is  any  such  thing  as  a  "vacancj  in 
law"  it  is  excluded  from  the  operation  of  the 
act  of  n^J  by  its  very  terms.  That  author- 
izes an  ad  inierim  appointment  only  in  cases 
of  Eiicli  rational  vacanciea  as  prevent  the  in- 
cumbenta  from  discharging  the  duties  of  their 
offices.  This  "iegai  vacancy"  was  not  of  that 
hind.  It  did  not  prevent  Mr.  Stanton  from 
discharging  the  duties  of  hla  office.  On  the 
contrary,  he  continued  to  discharge  them  regu- 
larly in  spite  of  the  alleged  "vacancy,"  and, 
on  the  trial  of  this  veiy  cause,  copies  of  records 
have  been  read  in  evidence,  certified  by  him, 
as  Secretary,  to  be  true  copies,  which  certifi- 
cates were  made  many  weeks  aller  the  "  legal 
vacancy"  is  said  to  have  occurred,  and  were 
read  without  objection  to  their  competency 
from  any  qnarter.  But  when  General  Thomas 
was  authorized  to  act  as  Secretary  ad  interim 
there  was  no  "legal  vacancy,"  nor  any  pre- 
tense of  one.  Mr.  Stanton  not  only  had  not 
retired  from  the  War  Office,  but  he  had  received 
no  notice  to  retire. 

The  teatirnony  shows  that  while  Mr.  Stan- 
ton was  in  the  regular  discbarge  of  his  duties 
as  Secretary,  at  the  War  Office,  without  notice 
of  an  order  for  hia  removal  or  of  a  purpose  to 
remove  hinif  General  Thomas  was  called  to 
the  White  House,  and  there  presented  with  a 
warrant  making  him  Secretary  ad  inUHm.  As 
such  be  was  at  once  assigned  to  duty.  And 
the  first  duty  assigned  to  him  was  that  of  mak 


It  seeraa  to  me  that  any  one  who  will  open 
hia  eyes  may  plainly  see  that  the  authori!;ation 
to  General  Thomas  was  issaed,  not  as  a  means 
of  supplying  a  vacancy,  but  as  a  means  of 
making  one;  not  to  provide  for  the  discharge 
of  the  duties  of  Secretary,  but  to  prevent  Mr. 
Stanton  from  discharging  them.  If  the  re- 
spondent had  believed  his  simple  order  of 
removal  would  have  made  a  vacancy  in  the 
office  he  would  have  proceeded  to  fill  it  by 
nomination,  as  President  Adams  did  in  1800, 
and  as  sooner  or  later  the  respondent  knew  he 
must ;  and  as  in  fact  he  did  proceed,  the  next 
day,  when  he  found  the  order  of  removal  did 
not  make  a  vacancy.  But  he  did  not  expect 
Mr.  Stanton  would  obey  his  order  of  removal. 
He  k^ew  Mr.  Stanton  had  other  views  of  the 
law.  He  thought  to  surprise  him  into  acquies- 
cence by  confronting  him  suddenly  with  another 
pretender  to  the  office.  I  believe  thia,  because 
it  is  the  only  rational  interpretation  of  his  con- 
duct, and  because  it  is  the  very  explanation 
he  himself  gave  to  General  Sherman. 

Id  his  answer  the  respondent  denies  that  he 
used  or  intended  to  use  intimidation  or  threats, 
as  is  charged  in  some  of  the  articles.  But  it 
aeema  to  me  he  mnat  either  intend  to  deceive 
us  by  that  denial,  or  he  meant  to  deceive 
General  Sherman  when  he  offered  him  the 
appointment  of  Secretary  art  interim,  for  he 
ttien  tried  to  persuade  him  that  Mr.  Stanton 
was  a  coward,  and  would  be  intimidated  by  it. 


I  do  not  suspect  him  of  an  attempt  to  deceive 
General  Sherman ;  but,  on  the  contrary,  I  hold 
him  upon  his  own  declarations  guilty  of  an 
attempt  to  drive  Mr.  Stanton  from  office  by 
threats  and  intimidations,  as  is  charged  against 

I  hold  also  that  he  conspired  with  General 
Thomas  to  do  this,  as  is  charged  in  article  four. 

I  hold  that  the  testimony  discloses  every  fact 
necessary  to  constitute  a  crime  against  the  act 
of  July  31, 1801. 

If,  instead  of  being  arraigned  before  a  court 
of  impeachment,  the  respondent  was  on  trial 
before  a  criminal  court,  I  do  not  see  how  a  jury 
could  fail  to  convict  him.  Snrelyit  will  notbe 
denied  that  the  office  of  Secretary  of  War  ia 
such  an  office  as  is  described  in  that  act.  It 
will  notbe  denied  that  on  the  21st  of  February 
last  Mr.  Stanton  was  holding  it.  It  will  not  be 
denied  that  It  was  the  purpose  of  both  the 
respondent  and  of  General  Thomas  to  prevent 
hi[n  from  holding  it  longer.  To  that  end  they 
conspired  together.  Both  were  unfriendly  to 
Mr.  Stanton.  The  respondent  avows  it  in  his 
answer.  The  Adjutant  General  does  not  avow 
it,  but  it  is  clearly  inferable  from  the  fects 
stated  by  him,  that  for  several  years  he  had 
been  relieved  from  the  post  of  Adjutant  General 
by  the  Secretary,  and  that  he  had  been  bat  re- 
cently restored  by  the  direct  order  of  the  Pres- 
ident, and  against  the  wishes  of  the  Secretary. 

It  does  not  appear  that  any  otier  human 
being  was  advised  of  this  purpose  common  to 
those  two  individuals.  On  the  contrary,  there 
is  strong  presumptive  evidence  that  no  other 
person  was  adviaed  of  it. 

It  would  seem  natural  that  upon  a  measure 
of  so  much  gravity  the  President  should  have 
consulted  his  Cabinet.  The  gentlemen  com- 
posing that  Cabinet  were  severally  produced  in 
court.  The  counsel  for  the  respondent  offered 
to  prove  by  them  what  advice  they  gave,  ihft 
President  upon  some  questions  of  law,  but  no 

'iniadon  was  given  that  they  were  consulted, 
that  they  advised  upon  the  expediency  of 
_  _.... r,__i^,..  *-K„nr„-  r\m ^„  *u-  i — j-. 


Stanton.  The  means  selected  for  that  purpose 
were,  as  we  have  seen,  two  written  orders,  the 
one  directing  Mr.  Stanton  to  turn  over  the  office 
to  the  Adjutant  General,  and  the  other  order- 
ing the  Adjutant  General  to  take  possession 
and  discharge  the  duties.  It  maybe  said  anch 
methods  were  not  calculated  to  intimidate  Mr. 
Stanton.  The  result  shows  they  did  not  intimi- 
date him.  But  the  teatimony  shows  that  the 
respondent  reasoned  otherwise.  He  told  Gen- 
eralSherman  that  just  such  papers  in  hishands 
would  intimidate  the  Secretary.     If  it  be  said 


late  on  the  obedience  of  Mr.  Stanton,  I  reply 
that  he  did  not  revoke  the  ordera  when  he  found 
Mr.  Stanton  denied  his  authority  and  did  not 
obey.  If  it  be  said  no  force  was  employed  to 
compel  obedience,  I  reply  that  force  was  threat- 
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ened  by  the  Adjutant  General,  both  to  Dr. 
BuKLBiQHand  Mr.  WUkeBon. 

If  ic  be  gaid  that  those  threats  were  not  sanc- 
lioaedby  therespoodent,  I  reply  that  the  Adju- 
tant General,  while  he  says  the  President  did 
not  epeoificaliydireotthe  employment  offeree. 

Jet  did  authorize  it  by  the  order  commanding 
im  to  take  possession,  and  that  on  Friday,  on 
Saturday,  on  Monday,  and  on  Tuesday  when  i 
told  fay  the  Adjutant  General  that  Mr.  Stanton  ■ 
refused  to  surrender,  the  respondent's  uniform 
reply  was  substantially,  "Goon;  take  pnsses- 
^n  and  diocharze  your  duties ;"  that  he  never 
once  cautioned  him  against  the  use.  of  force, 
and  never  once  directed  him  to  resort  to  the 
courts.  And,  finally,  General  Thomas  sayshe 
abaudoeed  the  idea  of  force  not  because  he 
doubted  hia  authority  to  use  it,  but  because  he 
did  not  wish  to  cause  bloodshed. 

And  it  cannot  be  allowed  to  the  respondent 
tt>  urge  that  he  is  not  responsible  for  what  Gen' 
eral  Thomas  did  and  what  he  threatened  to  do 
within  the  scope  of  the  warrant  given  him  by 
the  respondent  himself  in  furtherance  of  the 
common  purpose.  One  of  the  reasons  assigned 
by  him  for  wishing  to  get  rid  of  Mr.  Stanton, 
was  that  be  could  not  safely  be  responsible  for 
his  conduct.  Andyet  he  now  protests  that  he 
ia  not  responsible  for  the  conduct  of  his  suc- 
cessor, even  when  going  right  from  his  pres- 
ence to  prosecute  a  specific  purpose  with  plen- 
ary instructions  to  execute  it,  and  withnosort 
of  restriction  as  to  the  means  to  be  employed 
in  the  execution  of  it. 

A  few  words  of  comment  upon  some  consid- 
erations urged  in  defense  upon  this  part  of  the 

And  first,  it  is  said  his  attempt  to  eject  Mr. 
Stanton  and  install  General  Thomas  did  not 
succeed,  and  so  he  ought  not  to  be  punished. 
I  cannot  think  the  position  is  well  taken. 
Whatever  he  could  do  to  insure  success  he 
did.  If  his  orders  were  illegal  he  cannot 
plead  Mr.  Stanton's  lawful  disobedience  in  his 
own  jusdfication.  If  his  orders  were  legal  he 
cannot  plead  Mr.  Stanton's  unlawful  resist- 
ance in  his  own  justJficaUon.  Mr.  Stanton's 
condnct  cannot  make  his  acts  either  guilty  or 
innocent.  If  one  aim  a  blow  at  another  he  is 
not  held  innocent  because  the  intended  victim 
^wards  it  off,  and  so  is  not  felled  by  it. 

Again,  it  is  said  the  unlawfulness  of  his  order 
ie  not  clear,  and  the  respondent  might  have 
been  mistaken,  and  that  it  would  be  hard  to 
iwpeach  him  for  a  mere  mistake  of  law.  Cer- 
tainly it  would.  No  reasonable  man  would 
think  of  doing  so. 

In  my  opinion  the  respondent  has  made 
graver  mistakes  as  to  his  constitutional  powers 
than  are  proved  in  this  record.  Many  of  his 
'predecessors  have  made  as  grave  and  palpable 
ones.  But  I  do  not  hold  that  either  should 
have  been  impeached  for  them.  When  a  Pres- 
ident, faithfully  striving  to  promote  the  public 
good,  exerts  a  power  which  the  law  does  not 
TBBt  in  him,  a  just  people  would  not  permit 


him  to  be  punished  for  it.     If  the  end  aimed 
at  be  good  the  means  will  be  generously  crit- 

But  the  respondent  was  aiming  to  do  what 
the  Senate  advised  should  not  be  done,  and 
what  the  Lieutenant  General  of  the  Army,  a 
man  animated  by  great  courage  and  great  can- 
dor and  inspired  by  no  party  or  personal 
attachments,  admonished  him  not  to  do.  I 
cannot  help  believing  he  was  moved,  not  by 
any  regard  for  the  public  welfare,  but  by  the 
hope  of  gratifying  hia  personal  resentments. 
When  malice  dictates  the  end  judgment  must 
not  mistake  the  means. 

But  I  see  no  reason  for  excusing  the  acts  of 
the  respondent  upon  the  ground  of  mistake. 
If  he  was  mistaken  on  the  2lst  of  February  he 
is  mistaken  still.  He  has  not  recalled  his 
orders.  He  is  impeached  by  the  Represent* 
atives  of  the  people  because  of  them,  and  the 
issue  he  tenders  Is  not  that  he  was  innocently 
mistaken,  but  that  he  was  Hght,  and  that  what 
he  did  he  would  have  done  if  he  had  known 
that  his  conviction  was  certain.      He  still  ei 


Stanton  discharges  the  duties  of  Secretary  at 
the  War  Office  ;  and  the  astounding  spectaclo 
is  exhibited  of  two  rival  claimants  to  that  high 
office,  the  one  recognized  by  the  Legislature 
and  by  every  other  esecutiye  officer  and  actu- 
ally discharging  tbe  duties  but  excluded  from 
Cabinet  meetings,  while  tbe  other  is  recog- 
nized by  the  President  and  entertained  at  min- 
isterial consultations  but  is  disowned  every- 
where else.  And  yet,  for  almost  three  months, 
the  President  has  not  taken  the  first  logal  step 
to  terminate  the  pretensions  of  either. 

If  one  is  indicted  for  the  larceny  of  a  coat, 
and  appears  in  the  dock  with  the  coat  on  his 
back,  urges  his  title  to  it  in  his  defense,  and 
proclaims  to  the  court  that  he  would  have  taken 
it  if  he  had  been  sure  of  going  to  the  peniten- 
tiary for  it,  a  jury  would  not  he  apt,  after  find- 
ing all  the  fa  t  aga'n  t  h'm  to  a  4  't,  upon 
the  assurapt  onthathem  gh  ha     &p  ropriated 


the  CI 


tak 


I  see  noth  ng  m  nal  tb  t  ew  be- 
tween the  p  nd  nt  a  d  G  n  al  Kmory. 
Nor  am  I  at  h  d  wa  p  mp  1  by  any 
sinister  purp  And    th      f  pon   the 

ninth  article  I  must  find  the       p     d  nt  not 

The  tenth  article  is  of  different  purport  frwn 
anything  heretofore  considered.  In  it  the  re- 
spondent ia  presented  for  certain  utterances 
made  by  him  on  different  occasions,  i  cannot 
reproduce  here  the  language  attributed  to  him. 
It  is  set  forth  at  length  in  the  article,  and  there 
is  no  dispute,  I  believe ;  Uiat  is  proved  sub- 
stantially as  avowed. 

The  Representatives  of  the  people  present 
these  speeches  as  official  misconduct.  For  tbe 
defense,  it  is  said  the  issue  involves  nothing 
more  than  a  question  of  personal  taste.  How- 
ever improper  the  words  were,  it  ia  argued  that 
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the  reapcmdent  muBt  be  protected  in  the 
of  them,  beeause  tlie  Constitution  guaranl 
freedom  of  speech  to  all  iren.  To  this  the 
reply  is  that  speech  is  not,  and  never  was, 
designed  to  be  fne.  Unrestrained  speech  is 
fatal  to  freedom,  aa  the  old  restrunta  of  despot- 
ism. Speech  is  not  free  in  this  country,  nor 
in  any  eountry  where  there  is  both  liberty  and 
law.  The  Constitution  has  indeed  commanded, 
in  stern  rebuke  of  an  old  form  of  despotism, 
that  Congress  shall  make  no  law  abridging  the 
freedom  of  speech.  Thereby  fell  the  star- 
chamber  and  all  government  censorship.  The 
ciamps  were  struck  from  the  oi^ans  of  articu- 
lation. Thereby  the  tongue  was  made  free  as 
any  other  member.  But  no  more  &o.  Violent 
patients  in  a  retreat  for  the  insane  are  often 
put  in  Btrai^ackets  to  avoid  the  possibility  of 
mlBchief.  But  sane  men  are  permitted  to  walk 
about  in  society  with  arms  free  and  unconfined. 
But  it  does  not  follow  that  because  they  are 
unfettered  they  mny  use  their  arms  aa  they  will, 
and  with  impunity.  The  law  alJU  lays  its  im- 
petious  command  upon  every  citizen,  that  he 
use  not  his  freedom  of  limb  to  the  injury  of 
any  man's  person  or  property,  or  to  the  injury 
of  the  State.  Whoever  disregards  the  com- 
mand must  answer  for  the  wrong.  The  same 
command  is  laid  upon  human  speech.  Who- 
ever speaks  to  defame  the  character  of  bia 
fellow,  or  to  injure  his  property,  or  to  incite 
to  crime  against  the  State,  maybe  held  respon- 
sible for  ao  doing. 


what  sen  til 


le  pleases  before  tb 


ioubtcd  right  Ui  lay 


tofor- 


That  sentiment  is  quoted  from  the  Com- 
mentaries of  William  Blackstone  by  Justice 
Story,  and  with  his  heajty  approval.  (Story's 
Commentaries  on  the  Constitution,  section 
1878.) 

And  Chancellor  Kent  ii 


d  publish  bi 


iblefortbet 


if  that 


ishtj  I 


riehtfiillr  --  , =- 

the  freedom  of  tbo  press."—!  Kenl'i  Com.,  see.  'JAl. 

Speech  is  not,  therefore,  of  necessity  inno- 
cent because  it  is  not  muzzled. 

Is  the  respondent  amenable  for  the  speeches 
attributed  to  him  in  the  tenth  article? 

We  are  admonished  that  to  hold  him  ao 
■would  be  to  repeat  upon  him  the  wrong  which 
the  so- caviled  sedition  lawof  1798  inflicted  upon 
the  people  of  the  country.  Clearly,  there  is 
no  analog  between  the  offense  charged  against 
the  President  in  this  article  and  the  offenses 
proscribed  by  the  second  section  of  the  act  of 
1798.  That  was  a  proposal  by  the  Govern- 
ment to  punish  citizens  for  too  free  crl'-' 
n  the  conduct  of  their  own  servants. 


House  of  Representatives  propose 

Uian  to  remove  a  servant  of  the  people  fr 

office  which  tbey  sa;  he  disgraces  by  nia  c< 


duct  and  his  speech.  Counsel  have  treated 
this  article  as  if  it  were  an  attempt  to  punish 
a  citizen  for  aniraadverting  upon  the  policy  of 
a  Congress.  The  purpose,  if  I  understand  it, 
is  widely  different  from  that.  The  article, 
after  setting  out  the  words  of  the  respondent 
used  on  the  occasions  referred  to,  concludes 
as  follows : 


of  the  United  Staiea,  bvmt ,.„ 

Johnson  has  brought  the  high  office  of  the  Preiideta 
of  the  United  Staiee  into  contempt,  ridicule,  and  dis- 
grace, to  the  great  scandal  of  all  (tood  oitiien* 
wbereby  said  Andrew  Johnson,  President  of  the 
United  Statea,  did  oommit.  and  was  tben  and  there 
guilty  ot  a  high  misdemeanor  in  office." 

The  principle  of  the  tenth  article  isprecisel; 
the  reverse  of  the  law  of  1798.  That  law  pro- 
posed to  punish  the  people  for  criticising  the 
ill  conduct  of  their  servants  in  the  Govern- 


Because  the  servants  may  not  tell  their  ma^ 
ters,  the  people,  what  to  say,  it  does  not  follow 
that  the  people  ma;  not  tell  their  servanta 
what  to  say. 

A  law  which  should  prohibit  a  man  undel 

Eenalties  from  tearing  the  siding  from  the 
ouse  he  owns,  lo  make  repairs,  might  be 
thought  rather  harsh,  and  yet  it  might  not  bs 
thought  unreasonable  to  prohibit  a  tenant  from 
splittmg  up  the  floors  and  bedaubing  the  fres- 
coes in  the  house  he  hires. 

The  people  of  the  United  Stat«B  own  the 
office  o!  President.  They  built  It.  It  is  con- 
secrated to  their  use.  In  it  they  thought  to 
crystallize  and  employ  the  excellence  of  the 
Republic.  They  claim  the  right  to  protect  it 
from  desecration.  Their  Bepresentatives  aTcr 
that  Andrew  Johnson  has  disgraced  that  offiosi 
They  tell  ua  wherein.  And  the  simple  ques- 
tion presented  In  the  tenth  article  is  whether 
the  language  and  the  conduct  proved  under  it 
are  or  are  not  degrading  to  the  office  of  Chitf 
Magistrate. 

It  is  u^ed,  in  reply,  that  if  it  is  disgraceful 
the  Senate  ought  not  to  condemn  it,  because 
the  Representatives  who  prosecute  have  some- 
times used  language  quite  as  bad,  and  tbi^ 
even  in  the  Senate,  which  tries  the  case,  words 
have  been  heard  at  times  not  much  better. 
This  defense  is  ingenious,  but  hardly  ^ood  in 
law.  The  law  of  set-off  is  not  unfamiliar,  to 
the  practice  of  the  courts  ;  bot  1  have  never 
known  it  extended  beyond  settling  of  debts 
between  the  immediate  parties  to  tne  record, 
I  have  never  heard  &  defendant  sued  for  the 
amount  of  his  grocer's  bill  object  that  the 
court  coald  not  give  judgment  against  bim 
because  the  jud^e  himself  owed  a  bill  at  the, 
same  shop.  I  fear  the  respondent's  counsel 
do  not  justly  appreciate  the  presidential  {M<^ 
when  tney  gravely  plead  in  justification  of  the 
hai^ngnes  set  out  in  this  article  the  worst 
specimens  of  discnssion  found  in  the  debates 
of  the  two  Houaea  of  Coogrms.    Mach  mi^t 
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be  urged  in  palliation  of  those  precedents,  but 
all  I  care  to  ea;  ia  tbat,  instead  of  being  a 
iuatificatton  for  anything,  the;  caiinot  be  Justi- 
fied of  themselves. 

Were  those  utterances  disgraceful  to  one 
holding  Cbe  presidential  oCBce? 

It  has  been  urged  that  he  did  not  apeak  as  a 
magistrate,  but  as  a  citizen.  That,  I  appre- 
hend, ia  a  mistake.  From  the  time  one  aesumes 
that  high  office  until  he  retires  from  it  he  is 
always  PresldeoL  Not  al!  he  doea  ia  neces- 
sarily official,  but  all  he  does  should  be  con- 
sistent with  the  exalted  character  of  the  office. 
The  office  of  Chief  Magistrate  is  not  a  garment 
to  be  laid  offer  put  on  at  the  pleaanre  of  the 
incumbent.  When  once  those  high  responsi- 
bilities are  assumed  the;  must  be  maintained. 
If  the  incumbent  weary  of  them ,  he  may  resign. 
If  he  abuse  them,  he  ma;  be  removed. 

But  on  the  occasion  referred  to  in  the  article 
the  respondent  was  acting  semi-officiallr-  He 
was  not  discharging  an;  dnt;  imposed  on  him 
as  President,  bntlie  was  exercising  a  high 
privilege  belonging  to  him  as  such.  Not  as  a 
citizen  of  Tennessee,  but  avowedl;  as  Presi- 
dent of  the  United  States  of  America,  was  he 
then  visiting  and  being  visited  by  bis  great 
constituency. 

Was  his  conduct  such  as  became  his  char- 
acter? 1  cannot  find  any  rules  in  the  law  by 
which  to  try  those  utterances.  I  cannot  con- 
sent to  try  them  by  the  models  famished  from 
the  proceedings  of  the  Houses  of  Congress. 
I  can  try  him  only  by  my  own  estimate  of  what 
the  bearing  of  a  Chief  Magistrate  should  be, 
when  I  say  that  in  my  judgment  the  conduct 
and  the  language  proved  agamst  the  respondent 
was  wholly  unbecoming  the  office  he  filled,  and 
such  as,  if  often  repeated,  would  be  fatal  to 
the  respect  with  which  the  people  have  hith- 
erto cherished  it.  That  judgment,  I  beiicve, 
is  in  strict  accord  with  the  opinion  of  the  great 
majority  of  the  American  people  as  expressed 
at  the  time,  I  do  not  mean  to  apeak  figura- 
tively nheu  I  say  the  people  then  hung  their 
heads  in  mortification — not  his  political  ene- 
mies alone,  but  his  political-lriends  as  well. 
And  of  those  friends  I  doubt  if  there  is  one  in 
the  Senate  who  has  not  often  declared  his 
belief  that  but  for  the  very  matters  charged  in 
Jiie  tenth  article  the  people  would  have  sanc- 
tioned the  policy  which  the  respondent  then 
urged  upon  them,  and  which  his  friends  pro- 
lesBcd  to  believe  was  vital  to  the  peace  and 
welfare  of  the  country.  How  they  can  now 
vote  conduct  to  be  innocent  to  which  they  then 
ascribed  such  disastrous  results  they  can  doubt- 
leas  explain ;  I  cannot.  Many  a  lieutenant 
has  been  cashiered  for  "condact  unbecoming 
an  officer  and  a  gentleman."  Is  it  possible 
'  the  people  cannot  remove  a  President  for  the 
gome  oiense,  and  that,  too,  exhibited  on  great 
public  occasions? 

The  eleventh  article  alone  remains  to  be 
noticed.  In  that  the  respondent  is  presented 
for  having,  on  the  18tii  day  of  August,  1866, 


denied  that  the  Thirtj^-Ninth  Congress  was  a 
legitimate  body  authorized  to  enact  laws  for  the 
United  States,  but  that  it  was  only  a  Congress 
of  a  part  of  the  States;  and  for  having,  in  pur- 
suance of  such  declarations,  set  himself  against 
the  execution  of  several  of  its  enactments — 
the  acts  fixing  the  tenure  of  civil  offices  and 
reconstructing  the  rebel  States  among  them. 
The  respondent  denies  that  he  aaid  the  Thirty- 
Ninth  Congress  was  a  Congress  of  only  part 
of  the  States  "  in  any  sense  or  meaning  other 
than  that  ten  States  of  the  Union  were  denied 
representation  therein."  No  worse  meaning 
than  that  could  be  imparted  to  the  words  he 

"Ten  States  of  the  Union  were  excluded 
from  the  body.  But  the  Constitution  requires 
that  Congress  should  be  composed  of  two  Sen- 
ators and  agiven  number  of  Representatives 
from  everD  State ;  consequently  this  body  waa 
not  the  Congress  of  the  United  States."  That 
was  the  doctrine  he  meant  to  teach.  But  he 
saya  free  speech  is  secnred  to  him,  and  he  had 
a  right  so  to  teach.  Of  course.  His  right  so 
to  teach  is  as  unquestionable  as  the  right  of 
the  people  to  impeach  him  for  it;  but  I  cannot 
conceive  of  teacnings  more  mischievous  thaa 
these.  He  is  sworn  to  see  the  laws  executed. 
If  that  body  was  the  Congress  of  the  United 
States  its  enactments  were  laws;  if  not,  they 
were  not  laws.  One  of  two  conclusions,  then, 
is  inevitable.  Either  he  meamt  to  instruct  the 
people  that  the  enactments  of  that  body  might 
oe  disregarded,  because  not  passed  by  a  Con- 
gress, or  he  meant  to  tell  them  they  must  sub- 
mit to  enactments  of  a  body  which  mas  notf 
but  only  ashamed  to  be,  a  Congress.  Either 
conclusion,  in  my  judgment,  shows  a  criminal 
purpose.  The  article  avers  the  firat  to  be  the 
true  conclusion,  and  that  in  pursuance  of  that 
conclusion  lie  himself  undertook  to  obstruct 
the  execution  of  the  tenii re- of- office  act  and 
some  other  enactments  of  that  Congress, 

The  case  shows  that  on  the  12th  of  August, 
1867,  the  respondent,  in  accordance  with  tha 
provisions  ol  the  tenure- of- office  act,  sus- 
pended Edwin  M.  Stanton  from  the  office  of 
Secretary  of  War ;  that,  in  accordance  with 
the  same,  he  made  General  U.  S.  Grant  Sec- 
retary ad  interim;  that,  in  accordance  with 
the  same,  on  the  I2th  of  December,  he  com- 
municated his  reasons  for  the  auspension  to 
the  Senate.  All  this  was  in  strict  acayrdwith 
the  provisions  of  the  act,  if  not  in  pursuance 
of  them.  Ail  these  steps  were  authorized  by 
the  act  of  March  2,  18GT,  above  referred  to. 

But  that  act  also  required  that  if  the  Senate 
did  not  approve  the  reasons  for  which  the  sus- 
pension was  made  the  office  should  be  restored. 

Now,  the  case  shows  that  the  respondent 
designed  and  contrived  to  prevent  that  restor- 
ation in  spite  of  the  act.  His  letter  to  Gen- 
eral Grant,  on  page  2Zi  of  the  record,  shows 
that  beyond  all  possibility  of  mistake.  True, 
he  does  not  confess  to  have  designed  his 
exclusion  longer  than  to  try  the  light  of  Mr. 
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Stanton  in  the  courts  of  taw;  but  that  ri^ht 
could  not  be  so  determined  daring  the  remaiQ- 
der  of  this  presidential  term.  But  what  was 
the  i^nestion  to  be  tried?  Not  the  question 
of  hia  right  to  rewove  Mr.  Stanton,  for  he  had 
not  removed  Mr.  Stanton ;  he  b&d  onlj  sus- 
pended him.  Not  the  constitutional  it;  of  the 
tenure-of-ofGce  act,  for  the  validity  of  that  act 
could  not  be  put  in.  issue  in  a  suit  between  Mr. 
Stantou  and  General  Grant;  for,  if  the  act  was 
valid,  it  commanded  Mr.  Stanton  to  be  restored, 
because  the  Senate  had  found  the  reasoni  for 
his  Buspension  insufficient.  If  it  was  invalid  the 
order  of  suspension  itself  was  without  author- 
ity, and  General  Grant  never  had  any  right  in 
the  office.  So,  in  such  a  suit,  the  respondent 
would  have  been  exhibited  in  the  attitude  of 
asserting  the  validity  of  the  tenure- of- ofSce 
act,  in  order  to  get  Mr.  Stanton  out  of  the 
office,  and  of  denying  it  to  prevent  his  getting 

To  avoid  this  monstrous  predicament  the 
respondent,  in  his  answer,  asserts  what  seems 
to  me,  if  possible,  still  more  monstrous.  He 
asserts  that  he  did  not  suspend  Mr.  Stanton 
■'      "■  "        ■  •     "      act  of 

prescribed  by  that  act,  an'd  yet  he  avers,  in  his 
answer,  that  he  did  not  suspend  Mr.  Stanton 
in  pursuance  of  that  act  "until  the  next  meet- 
ing of  the  Senate,  or  until  the  Senate  should 
have  acted  npon  the  case,  but  by  force  of  the 
power  and  authority  vested  in  him  by  the  Con- 
Btitutinn  and  laws  of  the  United  States  ind^- 
ntlely  and  at  the  pleasure  of  the  President." 

It  has  come  to  that.  The  respondent,  to 
justify  bis  acts,  not  only  asserts  authority 
under  the  Constitution  to  remove  all  officers 
appointed  by  the  joint  act  of  himself  and  the 
Senate,  in  spite  of  laws  to  the  contraij,  and  to 
replace  them  with  others  commissioned  by 
himself  alone,  but  he  also  claims  the  power 
lo  sjispend  them  all  and  fill  their  places  with 
ad  interim  appointments.  The  first  is  a  power 
which  gives  the  President  absolute  control  of 
one  incumbent  for  each  office  known  to  the 
laws.  The  last  is  a  claim  which  gives  him  the 
right  to  duplicate  the  number. 

So  far  as  I  know,  this  extraordinary  power 
was  never  heard  of  until  the  respondent's 
answer  tFas  filed.  I  never  saw  a  syllable  in 
the  Constitution  to  warrant  the  claim.  No 
possible  exigency  of  the  service  could  require 
it;  and  to  my  mind  the  whole  pretense,  instead 
of  excusing  the  respondent's  acts,  only  aggra- 
vates their  guilt. 

Because,  therefore,  the  testimony  in  this  cftSfe 
compels  me  to  believe  that  the  respondent,  in 
order  to  punish  Edwin   M.  Stanton   for  hia 
fidelity  to  the  laws,  did  seek  to  remove  Y'- 
from  the  office  of  Secretary  of  War,  in  wh 
he  had  long  and  ably  served  his  countrv;  i 
because  he  perverted  to  that  purpose  the  i 
emu  trust  reposed  in  the  Executive  by  the 
of  August  7,  1789,  therein  acting  in  wanton 
disregard  of  the  public  wellare ;  and  because 


nd  without  previous  notice  to  the  people ; 
nd  because,  in  furtherance  of  that  unlawful 
rpose,  he  soughtto  commit  the  powers  of  that 
;h  office  to  Lorenzo  Thomas,  and  did,  with- 
:  any  authority  of  law,  issue  his  warrant  to 
that  effect,  before  said  Stanton  had  surrendered 
those  powers,  and  when  he  had  no  just  reason 
to  believe  said  Stanton  would  surrender  them; 
and  because  he  did  intend  and  contrive  thereby 
to  intimidate  said  Stanton  into  a  surrender  of 
those- powers  by  making  him  believe  that  force 
would  be  employed  to  compel  hia  surrender ; 
and  because  I  believe  he  did  use  the  language 
charged  upon  him  by  the  Representatives  of 
the  people,  and  that  suofi  utterances  are  of 
evil  example,  of  pernicious  tendency,  and  cal- 
culated to  degrade  the  office  of  President  in 
the  estimation  of  the  people  ;  and  because  he 
did  publicly  teach  that  the  Thirty-Ninth  Con- 
gress was  not  a  body  whose  enactments  had 
the  authority  of  law  ^  and  because  he  didhim- 
self  set  the  example  of  disobeying  the  enact- 
ments of  that  Congress  by  endeavoring  to 
induce  the  General  of  the  Army  to  retain  pos- 
session of  the  office  of  Secretary  of  War,  after 
the  Senate  had  decided,  in  pursuance  of  one 
of  the  laws  of  that  Congress,  that  said  Stanton 
should  and  ought  to  repossess  the  same;  there- 
fore I  find  the  respondentguilty  of  high  crimes 
and  misdemeanors  respectively  charged  inarti- 
cles  two,  three,  four,  five,  seven,  eight,  ten, 
and  eleven. 


OPINION 
HON.  JACOB  M.  HOWARD. 


Ihomaa  with  intent  to  rlolaCetbe  ConetUution  and 

Agi.  III.  That  he  spixiinteilt  TbomaB  Secretai;  of 
War  n<i  inter™. 

Akt.  IV.  Tbat  ha  oonspired  with  Thomas  and 
others  unlinown  nnlawfully  to  hinder  and  B-rrveat 
Mr.  Stanton  from  eieteisiug  the  office  of  Secretai; 
of  War. 

Art.  V.  That  beooDepiredwith  Thomas  and  others 
to  prevent  and  binder  the  execution  of  the  (enure' 
of-office  act,  and  in  pnrauanee  of  BMd  conspiracy  did 
attempt  to  prevent  Mr.  StanCoa  iVom  holdini  his 

Art.  VI.  That  he  conspired  with  Thomas  and 
others  to  seise  by  force  the  property  of  the  United 
States  in  the  War  Department,  contrarj'  to  tbe  con- 
spiracy act  of  1861,  and  the  teEure-of-office  aet. 

AttT.  VII.  That  he  conspired  with  Thomas  with 
intent  to  seise  and  take  such  property,  contrary  to 
the  tenare-of-ofBce  act. 

Art.  VIII.  That  with  intent  lo  control  the  dis- 
buisemonts  for  the  War  Department,  and  cootiary 
to  tbe  teoure-of-office  act.  and  in  violation  oftba 
Constitution,  be  issued  tbe  order  appointing  Thomas. 

Art.  IX.  ThatheinstructcdEmorythattbeelaaBQ 
in  th«appronriation  sctof  1867'.  requiring  that  all 
orders  flbould  pass  through  the  General  of  the  Army, 
««.  nn^niRtitntiona!  and  in  contravention  of  Emo- 
D.  with  intent  to  iadacs  Emot]^  to 
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iKwept  ordars  direotly  from  him,  smd  witli  in 
violate  tlio  tenure -of-office  act. 

Abt.  X.  That  with  intent  to  bring  into  d 
Tidicule,  hatred,  eontempl,  and  reproach,  tl 
"ssoftlie  United  States  and  the  several  bi 


mereof,  and  tolmp^r  and  deetro}'  tbe  resp' 
MQpls  tin  them,  he  made  the  gpeeohes  at  tti 
five  Mansion,  at  Olevdand,  and  St,  Loaie. 


funetioDS  of  his  office,  aod  to  prevcnfthe  executioB 
of  the  eaid  clauee  in  the  appropriation  set  of  18ST, 
and  thereconstiDction  act  of  March  2, 186T. 

It  has  never  beea  claimed  that  the  power  of 
the  President  to  remove  aa  incumbent  from 

*  office  is  granted  exjiressly ;  that  is,  in  plain 
terms,  hj  the  Constitution.  All  admit,  all 
h&ve  from  the  first  admitted,  that  if  it  exists 
in  him  it  exists  by  infplication ;  in  other  words, 
that  it  is  derived  from  and  ia  necessary  to  the 
execution  of  powers  or  duties  granteu  or  im- 
posed in  plain  terms  b;  tbe  instrument;  that 
it  is  an  induction  from  express  clauses.  Only 
three  clauses  have  ever  been  relied  upon  aa 
foundations  of  tbis  induction  or  implication. 
They  are  theclause  in  the  second  section  of  the 
Becond  article  giving  him  tbe  power  to  nomin- 
ftte,  and  by  and  with  tbe  advice  and  consent  of 
the  Senate  to  appoint,  all  officers  of  the  United 
States  whose  appointmenta  are  not  therein 
otherwise  provided  for,  tbe  clause  in  section 
one  of  article  two  declaring  that  "the  execu- 
tive power  siiall  be  vested  in  a  President  of 
the  United  States,"  and  section  tlireo  of  the 

"  Eame  article  imposing  upon  him  the  duty  to 
"take  care  tbat  the  laws  be  faithfully  exe- 

I  shall  speak  of  these  in  their  order. 

I  assert,  then,  that  the  appointing  clause  I 
have  mentioned  does  not  imply  the  power  of 
removal  by  the  President  alone  and  without 
the  consent  of  the  Senate. 

Here  I  hold  the  advocates  of  the  power  to 
the  concession  upon  which  alone  their  reason- 
ing proceeds,  namely,  tbat  the  power  of  re- 
moval is  an  incident  to  or  rather  a  part  of  the 
power  of  appbintment.  Tbis  concession  is  as 
old  as  the  controversy.  It  is  an  historical  ele^ 
ment  in  the  debate  coeval  with  its  origin.  It 
is  founded  upon  the  uncontro verted  and  in- 
controvertible principle  that  the  author  of  an 
agency,  the  constituent,  may  revoke  and  annul 
,  it  at  pleasure.  It  rests  upon  the  freedom  of 
the  will  and  the  right  of  every  man  to  act  for 
himself  in  matters  pertaining  to  him.  This 
concession  arises  from  common  sense,  from 
necessity,  and  is  irrevocable.  It  is  the  rule 
not  only  of  tbe  common  law,  but  of  the  civil 
law  and  of  universal  law,  that  the  constituent 
may  revohe  the  power  he  has  granted. 

But  who,  under  tbis  clause,  is  tbe  constitu- 
ent? From  whom  does  the  power,  the  official 
power  created  by  law,  proceed?  Whose  will 
imparts  the  agency,  confers  tbe  office?  Not 
the  President  a  alone ;  his  sole  will  cannot 
confer  the  office;  but  the  will,  that  is)  the 
"advice  and  consent  of  the  Senate,"  must 
nnite  with  the  will  and  purpose  of  the  Presi- 


dent. Without  tbis  advice,  this  consent,  the 
office  cannot  be  conferred.  The  appointment 
thus  becomes  the  joint  act  of  the  Senate  and 
the  President.  There  are  thus  created  by  the 
Constitution  two  constituents  instead  of  one. 
Two  wills  must  concur  in  the  appointment  to 
an  office.  It  is  plain  that  one  was  intended 
as  a  check  upon  the  other  against  imprudent 
appointments.  This  check  is  in  the  binds  of 
the  Senate,  to  whom  the  name  of  the  person 
selected  for  the  office  by  the  President  is  first 
to  be  submitted  in  tbe  shape  of  a  nomina- 
tion, before  tbe  office  can  be  conferred  upon 
him.  Their  advice  and  consent  must  first  be 
obtained,  as  an  indispensable  prerequisite. 
This  check  was  intended  for  the  public  good, 
for  the  public  safety;  and  was  doubtless  sug- 
gested by  the  monstrous  abuses  practiced  in 
the  Colonies  by  tbe  uocbecked  power  of  the 
Crown  in  appointing  unworthy  favorites  to 
office  among  them,  who,  in  the  language  of 
the  Declaration  of  Independence,  had  been 
licensed  to  "eat  out  their  substance."  At  any 
rate,  it  w&s  a  measure  of  wise  and  sound  pre- 
caution against  the  tyranny  of  an  irresponsi- 
ble appointing  power,  and  the  corruption  and 
favoritism  of  uncontrolled,  unexamined,  secret 
appointments  to  office.  Against  these,  "tbe 
advice  and  consent  of  the  Senate"  were  es- 
teemed sufficient  safeguards, 
-^"he  "appointment  is  then  the  jointactof 
the  Senate  and  the  President ;  Isay  joint  act, 
because  that  act  which  to  become  complete  and 
effectual,  requires  the  concurrence  of  two  wills, 
h,  in  morals  as  in  law,  a  joint  act. 

It  follows,  logically,  that  if,  as  is  conceded 
and  undeniabfe,  the  power  of  removal  is  an 
incident  to  or  a  part  of  the  power  of  appoint- 
ment, the  appointment  cannot  be  revoked ;  the 
office  cannot  be  recalled ;  the  officer  cannot  be 
removed,  but  by  the  concurrence  of  the  same 
wills  that  acted  in  the  appointment.  The  rev- 
ocation must,  in  point  of  authority,  be  coex- 
tensive with  the  authority  that  granted  the 
power;  or,  to  speak  more  correctly,  the 
authority  must  be  tbe  same. 

It  follows  that  the  President  has  no  power 
of  removal  without  the  consent  of  the  Senate; 
because  the  power  of  removal  is  necessarily  the 
same  power  that  made  the  appointment.  No 
distinction  can  in  the  nature  of  things  be  drawn 
between  the  former  and  the  latter.  They  are 
not  two  powers,  but  one  and  the  same.  The 
division  of  them,  and  some  have  divided  or 
sought  to  divide  them,  is  a  mere  metaphysical 
subtlety,  a  mere  play  upon  words.  The  words 
"■appointment"  and  "byandwith  the  advice 
and  consent  of  tbe  Senate"  are  intended  for 
practical  use,  and  are  addressed  to  us  in  u 
practical  sense,  for  tbe  purpose  of  conferring 
a  public  benefit ;  not  as  a  theme  of  metaphys- 
ical disputation  and  wrangling.  They  are  of 
no  utility  whatever  unless  they  are  held  to 
mean  that  the  constituent  power  necessary  to 
an  appointment  to  a  public  office  Is  made  up 
of  the  will  of  th£  Fresideotand  the  will  of  (be 
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Senate  ;  und  as  it  ia  this  double  consent,  this 
joint  concurrent  will,  that  givea  the  appoint- 
ment, it  cannot  be  revoked,  without  the  exer- 
cise of  exactly  the  same  concurrent  will,  this 
double  consent. 

To  aay  that  one  of  the  two  joint  constitu- 
ents can  undo  an  act  which  it  required  both  to 
do  is  to  give  to  one  the  power  of  both,  which 
is  a  contradiction  in  terms;  for  an  act  which 
requires  the  concurrence  of  two  parties  can- 
not be  undone  by  one  of  them  without  yield- 
ing to  the  one  the  power  of  both,  which  is 
absurd. 

It  is  no  answer  to  this  to  say  that,  after  the 
consent  of  the  Senate  has  been  given,  it  rests 
with  the  President  alone  whether  he  will  ap- 
point the  person  nominated  and  consented  to. 
This  is  literally  true,  but  it  is  equally  true  that 
he  can  make  no  appointment  wliatever  with- 
out that  consent.  He  roay  change  his  mind 
as  to  the  first  nomination,  and  may  refuse  to  ap- 
point the  person  named;  but  whoever  is  in  the 
end  appointed  by  him  must  receive  the  con- 
sent of  the  Senate.  This  consent  is,  by  the 
terms  of  the  clause,  as  indispensable  as  the 
consent  of  the  President.  An  appointment 
cannot  be  made  without  the  consent  of  both. 
The  power  to  invest  the  person  with  the  office 
is  lodged  in  both  by  the  plain  terms  of  the 
instrument,  and  the  Senate  might  as  well  assume 
to  appoint  without  the  consent  of  the  Presi- 
dent as  the  latter  to  appoint  without  the  con- 
sent of  the  Senate. 

The  power  claimed  is  not,  then,  derived  from 
the  appointing  clause  of  the  Constitution. 

The  next  provision  relied  upon  is  the  clause 
contained  in  sectiton  one  of  article  two,  declar- 
ing that  "the  executive  power  shall  be  vested 
in  a  President  of  the  United  States  of  America." 
This  clause  is  eensrally  appealed  to  as  imply- 
ing a  grant  of  the  power  of  removal  from  oflice. 
It  IS  said  that  the  powee  of  removal  is  in  its 
nature  anesccutive  power.  Batthefirstques- 
tion  arising  here  is  one  of  definition.  What  is 
here  meant  by  the  executive  power?  The 
.surest  mode  of  obtaining  a  true  meaning  u 
undoubtedly  to  show  what  the  expression  ean^ 
not  be  presumed  to  mean.  Was  this  expres- 
sion used  in  reference  to  the  so-called  executive 
power  of  the  English  Government?  Surely 
not.  !^r  at  that  time,  as  in  ail  former  and  in 
all  subsequent  times,  there  was  not  and  has  not 
been  anytning  deserving  of  the  name  of  a  ' 
nition  or  classification  of  the  executive  powers 
of  that  Government.  Nor  can  there  be;  for  ao 
long  as  the  theory  remains  true  that  the  British 
Parliament  possess  unlimited  power,  snch  a 
classification  is,  of  course,  impossible.  By  that 
theory,  and  by  the  practice  of  the  Parliament, 
as  history  shows,  there  is  no  power,  faculty,  or 
prerogative  of  the  British  Crown  which  may 
not  be  modified,  limited,  or  even  taken  away 
by  act  of  Parliament.  Indeed,  that  body  pos- 
sesseatheunqueslionedpowerboth  of  directing 
the  descent  of  the  Crown  and  of  deposing  the 
sovereign  at  will.    And  it  b  practically  true 


the  king  is  to  attend  to  the  execution  of  the 
laws  by  commissioning  agenta  or  officers  for 
that  purpose ;  but  he  cannot  claim  it  as  a  legal 
right  against  an  act  of  Parliament.  He  might 
complain  of  such  an  act  as  an  encroachment 
apon  his  prerogatives,  but  should  Parliament 
appoint  the  officers  by  direct  act  of  legislation, 
no  one  will  pretend  that  this  mode  of  consti-  ' 
tuting  them  would  be  illegal  and  void. 

The  very  omnipotence  of  Parliament  is  a 
standing  denial  that  the  esecutive  powers  of 
our  own  Constitution  are  to  be  defined  by 
reference  to  those  of  the  British  king;  and  all 
explanations  of  the  expression  sought  for  in 
the  Government  of  Prance,  Austria,  or  any 
other  continental  nation,  afford,  if  possible, 
less  light  by  the  way  of  definition  than  that  of 
Great  Britmn.  The  reason  is  that  none  of 
those  Governments possessesa  written  consti- 
tution by  which  the  political  authority  of  the 
people  IS  parceled  out  among  the  varioaB 
functionaries.  With  ns  the  case  is  ditFerent. 
Here  the  people,  the  source  and  fountain  of 
all  political  power,  have  seen  fit  to  writedown 
in  their  own  Constitution  what  political  powers 
or  bundles  of  powers  may  be  exercised  by  the 
tJiree  departments  or  faculties  of  the  Govern- 
ment, namely,  the  legislative,  the  executive, 
and  the  judicial.  They  carefully  declare  that 
"  all  legislative  powers  herein  granted  shall  he 
Tfested  in  a  Congress  of  the  IJnited  States." 
Then  follows  a  list  or  enumeration  of  all  these 
legislative  powers  and  of  the  subjects  upon 
which  they  may  be  exercised.  Nobody  doubts 
that  an  attempt  to  legislate  beyond  these  pow- 
ers, or  upon  subjects  not  embraced  in  the 
enumeration,  would  be  void  and  inoperative. 
Why?  Because  the  power  thus  to  legislate  is 
not  granted,  and  the  object  is  not  within  the 
reach  of  Congresa.  Their  legislation  ceases, 
withers,  and  dies,  the  moment  it  passes  the 
line  of  constitutional  limitation. 

Another  department  or  faculty  of  the  Gov- 
ernment is  called  in  the  Constitution  the 
"judicial  power."  The  extent  of  ite  appli- 
cation is  in  like  manner  laid  down  in  the 
instrument,  and  all  the  cases  to  which  it  can  be 
applied  are  therein  carefullymade  known,  and 
the  restrictions  upon  this  attribute  of  the  Gov- 
ernment are  equally  perceptible  in  the  lan- 
gUjE^e  of  the  Constitntion. 

I^ns  it  appears  that  the  framers,  under  the 
respective  heads  of  legislative  power  and  judi- 
cial powers,  were  careful  to  enumerate  and 
designate  the  legislative  and  the  judicial  attri- 
butes of  the  Government,  and  to  insert  terms 
of  limitation  and  exclusion,  so  as  to  bind  up 
those  two  departments  specifically  to  the  duties 
imposed  upon  them.  It  was  the  policy  of  ike 
Constitution  to  delegate,  define,  and  limit  the 
powersof  those  two  branches.  This  is  admitted 
by  all.  It  is  a  fundamental  principle,  a  postu- 
late. Now,  this  being  the  case  in  reference  to 
thelegislativeandjndicial  branches,  who  would 
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think  of  deciviog  unrestricted  executive  power 
from  that  clause  of  the  Constitution  declaring 
tliat  the  "  executive  power  shall  be  vested  in  a 
President  1"  No  one  will  deny  ttiat  this  lan- 
BUBge  is  ageneral  grant  of  the  executive  power. 
But  it  ia,  of  course,  a  grant— a  grant  not 
of  all  or  of  any  imaginable  executive  power- 
not  agratitof  rojal  prerogatives  or  of  unlim- 
ited despotic  power — but  a  grant  of  powers 
which  in  their  nature  were  as  easily  defined 
and  ascertained^  and  were,  to  Bay  the  least,  as 
deserving  of  designation  and  description  a.s  the 
other  powers ;  and  no  reason  can  be  devised 
why  the  Convention  should  have  so  carefully 
denned  the  powers  of  the  other  two  branches 
and  left  the  executive  branch  nndefined  and 
Dolimited.  Such  an  omission  would  be  con- 
trary to  the  very  genius  of  constitutional  gov- 
ernment, and  would  argue  a  culpable  inatten- 
tion and  neglect  on  the  part  of  the  Convention. 
This  reproach  cannot  he  cast  upon  them,  for 
we  find  them  equally  assi^iuous  and  watchful 
in  defining  all  the  powers  they  delegate  to  the 
President  of  the  United  Slates.  They  grant  to 
him  no  undefined  powers.  They  had  granted 
none  to  the  other  two  branches,  and  the  rea- 
sons for  definition  and  restriction  were  and  are 
of  equal  stiictgency  in  each  of  the  three. 

If,  therefore,  the  other  two  branches  are  to 
look  for  their  powers  in  the  Constitution,  and 
among  the  enumerated  powers,  and  out  of  and 
regardless  of  the  two  general  phrases,  "ali 
legislative  powers"  and  "the  judicial  power 
of  the  United  States,"  which  are  in  their 
nature  and  office  mere  captions  or  headings  of 
chapters,  we  must  by  parity  of  reasoning  look 
for  the  execuUve  powers  in  the  chapter  or 
clauses  enumerating  them.  And  among  these 
there  is  not  to  be  found  any  such  power  as  the 
power  of  removal  from  office.  It  is  not  there 
set  down.  It  is  not  at  all  implied  from  that 
which  ia  set  down,  and  it  is  mere  assumption 
and  not  a  logical  deduction  to  derive  it  from 
what  is  expressed. 

Again,  it  is  insisted  that  the  power  Is  deriv- 
able from  the  clause  of  section  three  of  article 
two,  which  declares  that  "he  shall  take  care 
that  the  laws  be  faithfully  executed ;"  and  it 
is  said  hecannot  do  this  unless  he  has  thepower 
of  removal. 
,  This  clause  creates  no  [lOwer.  Its  language 
implies  nogrant  of  authority.  To  "take  care" 
means  to  be  vigilant,  attentive,  faithful.  The 
language  imports  nothing  more  than  an  admo- 
nition to  him  to  keep  himself  informed  of  the 
manner  publicofficersiutrusted  with  legaldutiea 
perform  them,  and,  in  cases  of  delinquency,  to 
apply  any  corrective  in  his  power.  Laws  can- 
not be  put  in  force  without  agents,  incumbents. 
The  power  and  duty  of  nominating  them  are 
cast  upon  him.  He  must  designate  them  to 
the  Senate  in  the  first  instanc;  and  in  order 
that  the  laws  may  be'faithfully  executed  he 
must  nominate  f^thful  and  competent  officers. 
Should  a  vacancy  happen  in  an  office  during 
the  recess  of  the  Senate,  this  clause  requires 


him  to  fill  it  by  a  (emporary  c 

some  other   faithful  and  competent  man,  as 

Srovlded  in  the  next  preceding  clause.  He 
oes  not  execute  the  laws  personallyj  and 
there  is  neither  a  word  nor  an  intimation  in 
the  whole  instrument  that  he  is  expected  to  do 
so  i  but  he  is  only  to  take  care  that  they  are 
executed  ;  that  is,  he  is  to  use  vigilantly  and 
faithfully  the  power  of  nomination  given  to  him 
separately,  and  the  power  of  appointment  given 
to  him  jointly  with  the  Senate  and  the  power 
to  fill  vacancies  so  happening,  given  to  him 
solely  for  the  purpose  of  causing  the  laws  to  he 
fiuthfuily  executed  for  the  good  of  the  people. 

The  doctrine,  asserted  broadly  and  uncon- 
ditionally in  Mr.  Johnson's  answer,  that  he 
has,  as  aseparate  and  independent  power  under 
the  Constitution,  the  power  of  removal,  leads 
to  the  most  fatal  consequences.  It  directly 
subverts  the  popular  character  of  the  Govern- 
ment. If,  by  virtue  of  the  clause  I  am  consid- 
ering, he  can  remove  an  officer,  he  may,  of 
course,  leave  the  office  without  an  Incumbent 
for  an  indefinite  period  of  time,  thus  leaving 
its  duties  wholly  unperformed  ;  thus  wholly 
defeating  the  commands  of  the  law,  and  the 
people  In  the  mean  time  may  be  deprived  of 
the  beitefits  of  the  law. 

It  Is  absurd  to  call  this  taking  care  that  the 
laws  be  faithfully  executed ;  it  is  the  exact 
reverse  of  it,  and  proves  the  futility  of  the  claim. 

Again,  if  this  clause  gives  him  the  power  of 
thus  rendering  an  office  vacant  and  continuing 
it  vacant,  (no  matter  under  what  pretext,)  it 
gives  him  full,  complete,  and  unlimited  power 
to  constitute  and  create,  of  hia  own  will,  the 
agents  by  whom  the  laws  shall  be  executed  ; 
for,  if  the  clause  imparts  any  power  whatever. 
It  is  unlimited  and  undefined.  The  language 
"  shall  take  care  that  the  laws  be  faithfully 


cuted." 


The 


■A, 


and  If  they  are  not  to  be  looked  forin  the  other 
clauses  relating  to  thePresident,  then,  1  repeat, 
if  the  clause  grants  any  power  whatever,  it  is 
without  limitation  and  supreme.  He  may  resort 
to  any  means  he  chooses.  He  may  give  a  let- 
ter of  authority  to  any  person  to  do  the  acta 
required  by  the  law,  and  this  witiiout  any 
" '"  tlie  Senate.     He  may  appoint  a" 


it  will ; 


■ofar 


of  the  laws  ia  concerned,  a 
autocrat  and  the  government  an  absolutism. 
The  mode  of  constituting  the  officers  of  the  law, 
pointed  outbythe  appointment  clause,  becomes 
a  positive  superfluity,  a  dead  letter ;  and  he 
may  totally,  and  without  incurrine;  the  least 
responsibility,  disregard  it.  And  this  is  what 
he  has  done  in  ten  distinct  instances  In  appoint- 
ing provisional  governors  for  the  rebel  States, 
the  boldest  invasion  of  the  power  of  Congress 
everbefore  attempted,  tendingdirectljtoa  one- 
man  despotism. 

It  is  no  reply  to  say  that  the  claim  of  power 
under  this  clause  is  confined,  or  should  be 
confined,  merely  to  the  power  of  removing  an 
officer,  and  that  It  does  not  ot  should  not  be 
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estended  to  creating  an  officer  or  aeent.  If 
it  grants  to  him  the  power  of  causing  me  lawa  to 
be  faithfully  executed — which  is  tbe  whole  claim 

it  1b  impossible  to  make  any  distlnetion  between 
a  removaland  an  appointment orauthoriaation. 
Both  ace  in  their  nature  equally  necessary, 
equally  incidental,  indispensable  tt)  that  end. 
I  am  in  error;  an  appointment  or  an  author- 
ization is  by  far  the  more  necessary. 

And  if  this  claim  is  well  founded,  why  can 
he  not  of  his  own  motion  levy  and  collect 
taxes,  under  pretense  of  taking  care  that  the 
laws  are  executed  7  It  ia  a  moat  obvious  means 
of  so  doing. 

Again,  it  is  of  the  nature  of  legialative  power 
topreseribeby  what  instruments  the  commanda 
of  the  law  shall  be  performed.  But  for  the 
power  of  appointment  apecificall^  laid  down 
in  the  Constitution,  the  legislative  power, 
granted  wholly  to  the  two  Houses,  might  have 
been  employed  in  creating  the  officers  aa  well 
as  the  offices.  The  appointment  alone  is  with- 
held from  the  category  of  legJstatJTe  powers 
f  canted  bj  the  Constitution  to  the  two  Houses, 
he  President  has  no  particle  of  these  powers, 
but  only  the  power  of  naming  and  commission- 
ing in  cum  bents.  The  functions  to  be  performed, 
the  modes  and  manner  of  performing  them,  the 
duration  of  the  term  of  tenure,  all  the  duties 
and  liabilities  belonging  to  the  office,  are  created 
and  defined  by  the  legislatire  power  solely.  A!! 
admit  this :  the  office  and  ail  its  duties,  all  its 
functions,  all  Its  responsibilities,  are  purely 
and  exclusively  the  creations  of  the  law,  and 
lie  within  the  legislative  power  granted  to 
Congress.  The  mode,  the  agencies,  the  instru- 
mentalilies  of  uarryine  into  effect  the  law,  are 
hut  a  part  of  the  law  itself. 

Now,  if  the  President  can,  by  Tirtue  of  the 
clause  requiring  him  to  take  care  that  the  laws 
be  faithfully  executed,  constitute  and  appoint 
agents  to  carry  the  laws  into  effect,  and  may 
do  this  without  the  concurrence  of  the  Senate; 
if  he  may  do. it  even  in  cases  where  Congress 
"has  omitted  to  create  an  office  for  thatpnrpose, 
why  may  he  not  declare  and  define  the  func- 
tions, duties,  and  liabilities  of  such  agents  and 
theduration  of  their  temis?  Ofcoursehemay ; 
and  thus  all  that  portion  of  the  legislative  power 
relating  to  the  creation  of  offices  and  of  officers 
to  execute  the  laws  is  surrendered  to  him — 
completely  abstracted  from  the  general  mass 
of  legislative  powers  granted  to  Congress  by 
the  first  section  of  article  one  of  the  Constitu- 
tion ;  thus  making  the  clause  requiring  him  to 
take  care  that  the  laws  be  fsuthlully  executed 
ntterly  repugnant  to  and  contradictory  of  the 
terms  of  that  general  grant  of  legislative  powers. 

Such  a  mode  of  interpreting  the  Constitution 
— a  mode  that  annuls  and  destroys  one  part  in 
order  to  give  a  favorite  meaning  to  another— 
is  contrary  to  all  the  established  rules  of  intcr- 

S relation,  and  is  suicidal  and  absurd  to  the  last 
egrec.  It  is,  indeed,  a  total  overthrow  of  the 
system  of  government  under  vthitA  we  Hee.    It 


seekshy  canning  glosses  and  Jesuitical  consirue- 
tions  to  establish  and  maintain  absolutism — 
the  one-man  »ower--when  the  fathers  of  the 
Constitution  fondly  imagined  they  had  put  up 
firm  barriers  against  it. 

It  is  true  that  the  First  Congress,  in  1789,  did, 
as  the  President's  answer  sets  up,  by  the  act 
o^anizing  the  Department  of  State,  recognize 
and  admit  the  power  of  removal  in  the  Presi- 
dent. But  it  must  not  be  foi^otten  that  this 
legislative  construction  of  the  Constitution  was 
sanctioned  by  a  m^ority  of  only  twelve  in  the 
House,  while  the  Senate  was  equally  divided 
upon  it,  the  casting  vote  being  given  by  John 
Adams,  the  Vice  President.  This  stat«  of  the 
vote  shows  plainly  that  the  opinion  thus  ex- 
pressed by  the  two  Houses  was  but  an  opinion, 
and  that  it  was  contested  and  resisted  by  a  very 
powerful  opposition.  The  dispute  has  con- 
tinued from  that  day,  and  the  ablest  intellects 
of  the  country  have  been  ranged  on  the  respect- 
ive sides;  Sherman,  Alexander  Hamilton, 
Webster,  Clay,  and  others  of  the  highest  emi- 
nence as  jurists  against  the  power;  Madison 
and  numerous  others  of  great  ability  in  favor 
of  it.  /(  has  never  been  a  settled  qutstion. 
Mr.  Webster  tells  us  that,  on  the  passage  of 
the  act  of  1789,  it  was  undoubtedly  the  ereat 
popularity  of  President  WashingtSn  and  the 
nnlimited  confidence  the  country  reposed  in 
him  that  insured  the  passage  of  the  hill  hy 
moderating  the  opposition  to  it;  and  the  his- 
tory of  the  limes  confirms  the  comment.  It 
was  the  beginning  of  the  lis  mota.  And  so 
doubtful  has  the  power  ever  since  been  consid- 
ered that  there  seems  to  have  been  no  distinct 
case  of  removal  by  the  President  during  the 
session  of  the  Senate  but  by  making  to  them  a 
new  nomination.  In  a  speech  made  by  Mr. 
Webster  in  the  Senate  in  1885,  on  this  same 
question,  he  says : 

T  of  placing  one  man  in  oSlce  neceasa- 
tlie  power  of  taming  another  out.  If 
Secretari'  of  State  and  another  be  ap- 
flrat^goea^out  b?  thei         "  ' '^ 


lepoB 


ointment  of  the  Dtlier.  without  ai 
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r  previans  sot 

jractioeofthe 

m  from  tlie  first.  In  all  the 
roraovaiB  wnicn  nave  oeen  made^  (hey  have  gener- 
ally been  etfeoled  aimply  by  makmg  other  appoint- 
ments. I  can  find  not  a  case  to  the  contrary.  There 
ia  no  itKh  thine  q)  aw  diainat  official  act  of  rmoeal. 
T  have  looked  into  the  prscticD.and  caused  ioquiriei 
to  be  made  in  the  Departments,  and  I  do  not  learn 
that  any  such  proceeding  ia  known  an  an  entry  or 
record  of  the  removal  of  an  officer  from  office." 

I  have  shown  that  this  power  of  removal  by 
the  President  solely  is  unauthorized  by  any 
clause  of  the  Constitution,  and  that  the  claim 
has  never  been  acquiesced  in  by  the  country. 
The  Supreme  Court  has  never  passed  upon  it. 
As  a  distinct  question  it  has  never  been  [lassed 
upon  by  any  court.  It  is,  therefore,  without 
judicial  sanction,  whatever  such  a  sanction 
may  be  worth,  for  it  should  he  remembered 
that  judges  are  but  fallible  men,  and  courts 
often  overrule  their  own  opinions  on  the  same 
question.  The  peace  of  society  requires  that 
in  questions  of  private  rijht  the  decisions  of 
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courts  should  be  respected,  and  should  be  uul- 
fonn ;  hut  in  a  purely  political  question  like 
the  present — a  question  relating  solely  to  the 
respective  powers  of  the  various  branches  of 
the  Qovernmentr— the  great  and  final  arbiter 
must  be  enlightened  reason,  drawing  it«  con- 
ctu^ous  from  tbe  intentions  and  objects  of  the 
framers  of  the  Constitution,  to  be  gathered 
from  the  language  they  employ,  and  the  his- 
torical  circumstances    whicn    inspired    their    i 

In  this  light  I  cannot  regari3  what  is  called 
the  legislative  construction  of  1789  as  of  any 
weight  in  the  discnssioD.  The  public  mind  has 
been  equally  divided  npon  it  ever  since.  Is 
not  the  legialation  of  1667,  therefore,  entitled 
to  at  least  equal  respect  as  a  legislative  con- 
struction? The  HouM  and  tbe  Senate  of  1897 
were  equally  enlightened,  equally  capable  of 
forming  a  correct  opinion,  far  more  numerous, 
and  expressed  their  opinion  nith  far  greater  ; 
unanimity.  Is  not  this  precedent  even  of 
greater  weight  than  the  former,  as  a.  legislative 
constrnction?  And  why  may  not  one  legisla- 
tive construction  be  as  potent  to  settle  a  dis- 
puted constitutional  question  as  another?  And 
why  may  it  not  completely  setaside  that  other? 
The  authority  is  the  same  in  both  cases,  and 
if  the  one  opinion  is  entitled  to  more  weight 
than  the  other,  it  can  only  he  because  of  the 
greater  numbers  and  greater  unanimity. 

Tbe  next  question  which  arises  is,  if  the 
President  has  not  the  power  in  question,  and 
it  belongs  jointly  to  the  President  and  the  Sen- 
ate, can  Congress  by  statute  regulate  its  exer- 
cise, as  theyliave  assumed  todo  in  the  tenure- 
of-officeactof  1867? 

But  little  time  need,  I  think,  be  spent  npon 
this  inquiry. 

The  President  and  Senate  have,  as  I  have 
shown,  the  power  to  remove.  The  invest- 
ing this  power  in  them  is  investing  it  "in 
tiieGovernment  of  the  United  States"  as  fully 
and  completely  as  if  it  were  vested  in  the 
three  branches,  namely,  the  legislative,  the 
executive,  and  the  judicial,  altogether;  and 
this  brings  the  case  within  the  clause  which 
declares  that — 

King  powers,  and  all  other  powers  vestad  by  this 
DStitution  in  the  OoverDmoa  t  of  tho  United  States, 
qr  in  any  Department  or  officer  thereof." 

This  power  of  legislation  was  manifestly 
intended  to  cover  every  power  granted  by  the 
instrument,  whether  express  or  implied.  No 
one  can  read  the  Constitution  without  coming  i 
to  the  conclusion  that  the  power  of  legislation 
thus  to  be  exercised  in  futherance  of  powers 
granted  was  intended  to  be,  and  is,  in  fact, 
coextensive  with  those  poifers.  A  naked  power 
granted  to  the  Government — that  is,  to  any 
department  or  officer  of  the  Government,  for 
both  expressions  mean  the  same  thing — with 
out  the  means  of  carrying  it  into  effect  bj 
legislation,  would,  indeed,  be  preposterous 
-It  would  be  foreAr  a  dormant,  ineffectual 


power,  BE  useless  as  if  it  had  never  been  del- 
egated. 

There  is  no  ground  here  to  dispute  about 
the  words  of  this  important  clause.  They  are 
"vested  in  the  Government  of  the  United 
States,  or  in  any  department  or  officer  lliereof." 
A  power  vested  in  either  of  the  two  Houses, 
in  Doth  jointly,  in  the  President,  in  the  courts, 
the  judges,  or  in  individuals,  is  as  much  "vested 
in  the  Government  of  the  United  States"  as 
if  conveyed  ' '  to  the  Government "  in  so  many 
words;  for  they  would,  quo  ad  hoe,  represent 
and  act  for  the  whole  Government— indeed, 
would  be  the  Government  in  using  the  power. 
Hence  the  grant  of  the  power  of  removal  to  the 
President  and  Senate  is  a  grant  to  the  Govern- 
ment. The  addition  of  the  words  "or  in  any  de- 
.  partment  or  officer  thereof"  cannot,  therefore, 
be  held  to  confer  any  power  not  embraced  in  the 
preceding  words,  "vested  in  the  Government," 
but  is  only  made  from  abundant  caution,  and 
togive,  if  possible,  greaterclearness,  certainty, 
and  comprehensiveness  to  the  expression.  It 
was  to  make  sure  that  Congress  should  le^a- 
late  for  the  purpose  of  carrying  into  execution 
all  the  powers  granted,  whether  granted  to  one 
person  or  set  of  persons,  or  to  another. 

It  is  believed  that  this  principle  has  never 
been  denied.  The  whole  current  of  Federal 
legislation  proceeds  from  this  fountain ;  and  it 
is  evident  that  the  clause  was  inserted  to 
remove  difficnlties  which  should  perpetually  be 
raised  by  cavilors  as  to  the  extent  of  the  field 
of  legislation  conceded  to  Congress. 

The  authority  of  Congress,  then,  to  prescribe 
in  what  manner  this  power  vested  in  the  Pres- 
ident and  Senate  shall  be  exercisedj  its  author- 
ity to  direct  how  it  shall  be  used  m  order  to 
subserve  the  public  interests,  to  prevent  injus- 
tice and  abuses,  is  indisputable. 

The  act  of  1867  forbids  removals  from  office 
at  all,  except  upon  evidence  of  unfitness,  sat- 
isfactory botb  to  the  President  and  the  Senate, 
and  requires  him  to  lay  the  evidence  before  the 
Senate  for  their  action  thereon.  If  unsatisfac- 
tory to  tbem,  the  officer  is  not  to  be  removed, 
but  restored  to  his  place  ;  if  satisfactory,  he 
is  removed  and  his  place  ia  to  be  filled  by 
another. 

This  is  surely  a  most  reasonable,  kindly,  and 
salutary  mode  of  exercising  the  power. 

The  act,  then,  is  fully  warranted  by  the  Con- 
stitution, and  as  valid  and  obligatory  as  any 
other  act  of  Congress. 

The  next  question  is  whether  Secretary  Stan- 
ton came  within  its  provisions? 

It  is  literally  true  that  the  ficst  clause  of  the 
first  section  of  the  act  prohibits  the  removal  of 
every  officer,  high  or  low,  who  had  been  or 
shoOld  be  appointed  by  and  with  the  consent 
of  the  Senate.  The  clause  declares  that  every 
such  officer  shall  hold  his  office  until  bis  suc- 
cessor shall  be  appointed  by  and  with  thehr 
advice  and  consent.  He  shall  be  entitled  to 
hold  the  office  until  that  time. 

The  first  section  directs  that  all  civil  officers 
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then  ia  existence  bIibII  be  entitled  to  hold  their 
offices  thus : 

■•  Eicept  as  heroin  otherwiaa  proTJded:  Provided, 
That  the  Secretaries  of  State,  of  the  TrcttamTi  of 
War,  of  the  Navy,  aod  of  (he  Iiiteiioi,  the  Post- 
master GcDeral.  and  the  Attoraw  General,  shall  hold 
their  offices  rasp eedvelF  for  and  during  the  term 

appointed,  and  for  one  month  therealier,  subject  to 
rSmoTal  by  and  with  the  adrioe  and  consent  of  the 

The  first  claase  by  its  terms  applies  to  all 
civil  officers,  judicial  as  well  as  execative. 
Bat  the  Constitution  itseJf  takes  out  of  the  eate- 

§orj  the  judges  of  the  United  Stales  courts  by 
eclaring  that  they  "shall  hold  their  ofBcea 
during  good  behavior;"  so  tbat  it  could  not 
affect  their  tenure. 

But  the  clause  was  discussed  and  passed  in 
presence  of  the  fact  that  there  was  a  multitude 
of  offices  in  th^  tenure  of  which  there  was  a 
limitation  of  time  to  a  certain  number  of  years. 
The  general  language  of  the  clause  would  have 
had  the  effect  to  extend  these  fixed  and  limited 
terras  beyond  the  legal  period.  Foreseeing 
this,  Congress  guarded  against  it  by  declaring 
that  all  such  ofBcers  should  hold  except  as 
othei-wise  provided  in  the  act.  The  exception 
guarding  against  this  extension  is  found  in 
section  four,  which  declares  that — 

"NotKnEln  this  act  contained  shall  be  construed 
to  ealend  the  term  dt  Miy  offioe,  the  dwration  of 
which  is  limited  by  law." 

Such  is  one  of  the  exceptions  out  of  the 
generikl  language  of  the  first  clause. 

Hut  there  were  other  offices  whose  duration' 
was  not  limited  bylaw.  Among  these  were  the 
offices  of  those  same  members  of  the  Cabinet. 
The  then  members  had  all  been  appointed  by 
Mr.  Lincoln  during  his  first  term,  and  no  limit 
existed  upon  their  tenure.  Mr.  Johnson  found 
them  in  legal  possession  of  their  offiees  when 
he  became  President,  They  had  a  right  to 
continue  to  hold  indefinitely,  unless  removed. 
Mr.  Lincoln's  first  term  had  passed,  and, he 
and  those  Cabinet  officers  were  holding  their 
offices  in  his  second  terra. 
,  The  ten  11  re- of- office  act  was  passed  while  all 
these  facts  were  immediately  before  Congress. 
They  knew  that  Mr.  Stanton,  like  his  colleague, 
held  by  virtue  of  that  appointcoent,  and  that 
he  had  a  legal  right  so  to  continue  to  hold. 
And  thoT  declare  that  he  "  shall  hold  bis  office 
for  and  during  the  term  of  the  President  by 
whom  be  may  kavebeen  {noiskalibe)  appoint- 
ed." Nothing  can  be  plainer  than  that  the 
expression  "  the  President  by  whom  he  (thay) 
may  have  been  appointed,"  is  a  mere  descrip- 
tio  personce,  or  mode  of  pointing  out  the  per- 
'  son  from  whom  the  appointment  proceeded. 
The  proviso  does  not  say  that  the  Cabinet 
officers  shall  have  been  appointed  during  any 
particular  term  of  the  President  making  the 
appointment,  but  only  that  they  shall  hold 
their  offices  during  his  term.  It  does  not  re- 
quire that  the  appointment  shall  be  or  shall 
have  been  made  duringthe  first,  second,  orany 
subsequent  term  for  which  the  President  is 
C.  1.-06. 


(lected ;  and  he  may,  by  the  Constitution,  be 
elected  an  indefinite  number  of  times.  They 
are  to  bold  during  kis  term,  if  he  has  appointed 
them,  and  for  one  month  thereafter,  no  matter 
whether  he  continues  to  hold  his  term  or  not. 
It  is  sufficient  that  it  is  his  term,  that  is,  the 
term  "for  which  he  was  elected,"  in  which  a 
Secretary  appointed'by  him  ia  found  holding 
the  office. 

No  one  can  deny  that  the  expression  ' '  may 
have  been  appointed,"  applies  as  well  to  past 
i  as  to  future  time.  Such  ia  the  genius  of 
language.  It  covers,  grammatically,  both 
the  past  and  the  future,  as  we  all  know  from 
constant,  daily,  hourly  use ;  and  it  here  applies 
with  equal  and  unerring  certainty  to  appoint- 

ints  that  had  been  made  and  were  unexpired 

the  time  it  was  used,  and  to  those  to  be 
afterward  made. 

Uttered  on  the  2d  of  March,  1867,  the  lan- 
guage covered,  unmistakably,  in  ray  judgment, 
the  case  of  Mr.  Stanton  and  his  colleagues. 
Their  appointments  were  within  its  terms  and 

'  '.a  tlie  purposes  of  the  act.  I  do  not  con- 
'  there  was  left  any  room  for  reasonable 
doubt  or  debate.  The  office  and  aim  of  the 
proviso  were  to  change  the  indefinite  period 
to  a  definite  period  in  the  tenure  of  those 
offices  from  a  tenure  at  the  will  of  the  Presi- 
dent, as  had  been  formerly  understood  and 
practiced,  to  a  tenure  that  was  absolutely  tp 
terminate  one  month  after  theend  of  the  Presi- 
dent's term  by  whom  the  appointment  was  or' 
should  be  made. 

This  waa  another  exception  out  of  the  gen- 
eral language  of  the  first  clause,  and  to  remove 
all  suspicion  that  the  general  lan^age  of  the 
first  clause  "  is  and  shall  be  entitled  to  hold 
such  office  until  a  successor  shall  have  been  in 
like  manner  appointed"  and  duly  qualified," 
might  leave  it  still  to  the  President  alone  to 
reraove  them,  the  proviso  adds  that  they  should 
be  "  subject  to  removal  by  and  with  the  con- 
sent of  the  Senate,"  thus  expressly  requiring 
the  consent  of  the  Senate  if  removed  before 
that  time. 

As  to  alt  other  civil  officers  included  in  sec- 
tion one,  they  cannot  be  removed  but  upon 
sufficient  cause,  to  be  reported  to  the  Senate 
as  required  by  section  two,  and  after  a  forraal 
suspension.  And  here  was  another  exception 
to  the  term  of  the  tenure  asserted  in  the  gen- 
eral language  of  the  first  clause. 

The  ground  now  taken  by  the  counsel  for  the 
accused  is  that  this  language,  covering,  as  I 
have  shown  and  as  is  perfectly  manifest,  both 
the  existing  and  all  future  heads  of  Depart- 
ments, ajipTies  only  to  future  heads,  leaving 
the  existing  heads  wholly  unaffected  by  it,  and 
that  such  waj  theintention  of  Congress,  deduci- 
ble  from  the  act. 

This  construction  not  only  den'es  to  the 
words  "the  President  by  vhon  they  may  have 
been  appointed"  the  r  natural  pla  etymo- 
logical meaning  and  appl  cat  on  but  s^  as  to 
those  Secretaries,  in  dir^fb  contrad  ction  of 
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the  Srst  clause,  which, 'b;  its  general  language, 
authorizes  them  to  hold  until  their  Buccessors 
are  appointed  with  the  consent  of  Ehe  Senate, 
which  was  exactly  their  former  right.  It  wrests 
from  the  operation  of  the  act  without  any 
apparent  motive,   and   aeai     '     '  ''     ' 

notori6us  wishes  of  both  He 
the  existing  heads,  and  applies 

whom  Mr.  Johnson  and  his  s    

appoint,  and  is'thnB  totally  inconsistent  wit! 
(he  meaning  and  effect  of  the  words  "niBy 
have  been  appointed."  No  rale  of  eonstroc- 
lion  is  bettersettied  than  that  words  shall  have 
their  natura!  and  popular  meaning,  nnless^e 
Btatute  itself  shall  imply  a  different  meaning, 
and  here  the  statute  rtjntaina  no  such  intima- 
tion. The  constrnction  is  plainly  at  variance 
with  the  very  langu^e. 

No  one  will  deny  that  the  necessity  of  inclnd- 
ing  those  heads  of  Departments  was  as  great 
at  least  as  that  of  inclodine  future  Secretaries, 
unknown  1o  Congress.  Why  should  they  be 
left  to  be  turned  out  at  the  will  of  Mr.  John- 
Bon  without  conenlting  the  Senate,  while  their 
flacceBsors  for  all  time,  and  all  other  civil 
officers,  high  and  low,  were  protected?  Why 
was  a  special  exemption  enacted  for  his  benellt 
in  reference  to  Mr.  Lincoln's  appointee  whom 
he  tad  continued  in'his  Cabinet  for  two  years, 
and  one,  at  least,  of  whom,  Mr.  Stanton,  he 
was,  he  snys,  aiming  to  tuFn  out  7  Ifo  ejte  can 
amwer  this  question  I  But  if,  as  is  contended 
-by  the  President's  couneel,  this  exception 
applies  onSy  to  futnre  Cabinets,  and  does  not 
apply  at  all  to  the  then  Cabinet,  then  it  fol- 
lows, logically  and  irresistibly,  'that  they  fail 
within  the  first  clause,  which  expressly  declares 
that— 
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Can  this  proposiUon  be  made  clearer  hy 
argument?  If  the  case  of  those  Cabinet  offi- 
ceia  is  not  included  in  the  special  clause  or 
exception,  it  must  be  embraced  in  this  There 
is  no  escape,  unless  it  can  be  made  out  that 
the  words  "every  person  holding  any  civil 
office"  do  not  mean  what  they  say. 

But  this  construction  is  a  mere  atlerlhought 
with  Mr.  Johnson.  It  was  too  clearly  unten- 
able for  Mr.  Johnson  to  act  upon  it  in  the 
course  of  administration.  His  own  eummon 
sense  rejected  it,  and  it  malces  its  appear- 
ance only  as  the  refuge  of  his  despair  at  a  late 

Whenhesuspended  Mr.  Stanton  hehad  no  idea 
of  this  novel  construction.  He  then  treated  Mr. 
Stanton's  case  as  within  the  act.  In  his  mes- 
sage of  December  12  last,  he  openly  and  frankly 
tells  us  that  he  had  aa^eitded  Mr.  Stant«n— i 
term  hitherto  unknown  to  our  taws,  and  a  pro 
eeeding  equally  unknown  in  our  history.    Sua 


pension  was  a  newpower-created  Bolcly'bj  Miie 
statute.     He  says: 

"OntheiaWiofAHeustlMtlsuapBndedMr.Sttinto'i 
(forU'tbeexierciae  of  -tfaeoffiDe  of  Snaz^Ut^  *ff  Vat' 

The  statute  says ; 

"The  President  mtty»M9iia«''nKh  officer  and  desig- 

The  President,  still  usingbhe  language  of  the 
statute,  says; 

"On  ths  samcdBf  I  deti^naitd  Senerat  Grant  as 
Secretary  of  War  ad  iMcrim." 

But  this  is  not  all.  The  statute  provides  that 
the  President  may  revokeauch  suspension  ;  and 
he  tells  us  the  suspension  hasnotbeen  revokei. 
The  statute  required  him  to  report  the  fact  >to 
the  Senate  within  a  given  time.     He  did  so. 

AH  this  shows  oonclnsively  thu-at  that  time 
he  regarded  Mr.  Stanton  tas  coming 'wi thin 'die 
act — a  sound  conclusioD,  ba^  directly  at  viuii- 
ance  with  the  coDstruction  he  now  sets  up. 

Thus  it  appears  that  the  exceptions  to  :tbe 
Keneral  language  "  is  and  shall  he  entitled  to 
koM  such  office  imtil  a  sueceetoris  in  like  maa- 
««r  appointed," -rei^K  to  the  duration  of  the 
offices  of  the  various  classee  of  incumbents  and 
to  the  peculiar  modes  of  removal ;  one  mode 
being  the  immediate  action  of  the  President 
and  Senate  in  case  of  the  heads  ef  Depart- 
ments.; the  other  the  preliminary  suspension 
of  all  other  officers  by  Ihe  President.     The 

the  joint  power  of  the  Senate  in  removals,  but 
it  is  easy  to  see  that  the  theory  npon  which  it 
goes  is,  that  this  power  is  lodged  by  the  Con- 
stitution in  the  President  and  Senate  jointly — 
the  true  doctrine.  It  was  plainly  assomed  as 
a  postulate  by  tbe  committee  who  drafted  the 
bill.  They  regarded  it  as  settled  doctrine 
needing  no  special  recognition,  though  it  is 
clearly  recognized  in  the  second  section,  re- 
quiring the  President  to  report  the  causes  of 
a,  suspension,  and  the  action  of  the  Senate 
upon  them,  before  the  suspension  can  result 
in  a  removal. 

Such,  I  say,  was  the  (heoiy  Of  the  bill ;  Ihe 
fundamental  idea  upon  which  it  was  framed 
was  that  the  power  of  removal  belonged  by  the 
Constitution  to  the  President  and  the  Senate, 
§Kclusively,  and  not  to  the  President  alone, 
belongs  to  the  President  alone,  then  the 


before  removal,  are  totally  void  for  u; 
tutionality,  for  Congress  cannot  meddle  with  a 
power  that  belongs  solely  to  him. 

Such  being  nianifestly_  the  theory  of  the  bill, 
such  the  undoubted  opinion  of  both  Houses, 
it  would  have  been  strange  indeed  for  them  to 
abandon  the  very  principle  upon  which  tie  bill 
was  framed,  and  to  recognize  in  the  proviso  the 
odious  claim  of  the  President  to  exercise  the 
sole  .power  of  removal  of  the  then  existing 
heads  of  Department.  It  was  an  uncalled  for 
renunciation  of  the  very  power  under  which 
they  could  act,  if  they  could  act  at  all,  on  the 
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I  GQiinot  giYe  any  weight  to  the  remarkG  made 
by  memhecB  in  debateon  the  pftesage  of  the  teo- 
ute- of- office  act.  The  questionis  now  before  ua 
£oT  judicial  sidutian,  and  we  must  be  goveroed 
by  the  language  of  the  act  and  the  miachief 
which  led  to  its  passage.  We  are  to  construe 
it  ae  judges,  acting  on  our  judicial  oath,  not  as 
legislative  debaters.  Nothing  is  more  unsafe 
than  to  look  to  the  legislative  debates  for  the 
true  judicial  interpretation  of  »  sl*tute.  They 
are  asldoni  harmODioue,  aud  t^is  case  fully 
illnstrates  the  truth.  One  honorable  member 
ot  the  conference  committee  viewed  this  pro- 
ximo as  »ot  applicable  to  the  existing  Cabinet 
officers,  while  the  gentleman — Manager  WlL- 
IJAWS,  of  Pannsjlrania — who  actually  drew  it, 
tells  us  the  Jangaa^e  embraces  them,  and  that 
Bueh  was  his  intention. 

A  reference  U>  two  adjudged  casesniU  prob- 
ably be  sufficient. on  the  qu,eBtion  of  the  value 
of  such  opinions.  In  Eldridge  ss.  Williams, 
(3  Howard's  Report,  pp.  23  and  24,)  Chief 
JuBlice  Taney  observed ; 

"  lu  exDounding  this  Ian — the  compromise  act  of 
1833— the  judgment  of  theoourt  cannot,  inani/dtprec, 
be  Influenced  bf  tbe  constructton  placed  upon  it  by 
members  of  Congress  in  the  debate  which  tookplaoe 
on  itapansaee.nor  br  the motiTeB<ir  reasons  assigned 
brthem  for  EUpnprtiagorofipcsioiiaaiendineQtB  that 
were  offered.  The  Ian  as  it  passed  ie  the  will  of  a 
majority  ofboth  Houses,  and tteonlT  mode  in  wMeh 
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In  The  Bank  of  Pennsylvania  vs.  The  Com- 
monwealth, (19  Pennsylvania  State  Reports, 
p.  16<>,)  Judge  Blacb^  one  of  the  counsel  for 
the  accused  upon  this  record,  deEvering  the 
opinion  of  the  court,  adopts  the  same  view. 
"The  court,"  he  observes,  "in  construing  an 
act  will  not  look  to  what  occurred  when  it  was 
on  its  passage  through  the  Legislature )  such 
evidence  is  not  only  valueless,  but  delusive 
and  dangerous." 

I  am,  and  ever  have  been,  fully  convinced 
af  the  constitutionality  of  the  act,  and  that  it 
etobraoes  by  its  terms,  and  was  intended  to 
embrace,  the  case  of  Mr-  Stanton,  and  there- 
fore that  he  could  not  be  removed  by  Mr. 
Johnson.  The  attempt  so  to  do  was  a  misde- 
meanor, as  was  the  appointment  of  General 
Thomas.*  It  is  too  late  for  Mr.  Johnson  to 
claim  the  benefit  of  any  doubt  that  might  a«se 
upon  the  construclian  of  the  act.  The  act  is 
too  plain  to  admit  of  reasonable  doubt ;  and 
that  he  liimself  entertained  none  is  shown  by 
the  fact  that  he  adopted  and  recognized  the 
true  meaning  in  suspending  Mr.  Stanton.  He 
cannot,  after  the  commission  of  the  offense, 
set  up  a  doubt  of  the  correctness  of  his  former 
construction  of  it  by  way  of  removing  the 
criminal  intent.  In  other  words,  he  cannot  in 
this  tribunal  insist  that  he  is  to  have  the  ben- 
efit of  being  himself  the  judge  of  the  law.  He 
is  brought  before  us  that  we  may  determine 
that  question  for  biw- 


The  next  question  is,  ivhetiier  the  accused 
has  committed  the  offense  charged  in  article 
first  of  the  impeachment? 

That  offenae  ia  that  on  the  2l8t  of  Febra- 
ary,  1S6S,  while  the  Senate  was  in  session,  he 
issued  the  order  to  Secretary  Stanton,  declar- 
ing, in  so  many  words,  that  the  latter  was 
"removed"  from  his  office  of  Secretary  cf 
War,  and  directing  him  to  turn  over  the  rec- 
ords, &c.,  of  his  office  to  General  Lorenao 
Thomas,  who  he  says,  in  the  same  letter," hfif 

is  day  been  authorized  and  empowered  t^ 

it  as  Secretary  of  War  ad  interim." 

Mr.  Stanton  did  not  obey,  and  though  Q^ 
eral  Thomas  made  two  attempts  to  obtaip.pM,- 
session  and  failed  in  both,  the  proof  is  that  tttp 
accused  has  bad  no  official  comma nicati,o^ 
whatever  with  Mr.  Stanton  since  that  tiiip,^ 
and  that  he  has,  on  the  contrary,  recognized 
Thomas  as  Secretary  of  War  until  now ;  aoA 
further,  that  it  is  the  settled  purpose  of  Thom]^ 
still  to  obtain  possession  of  the  office  under  f, 
direction  given  him  by  4he  accused  on  tt^  21,^ 
of  Febraary,  and  under  the  order. 

The  charge  here  is  not  that  Mt.  Johnso^ 
actually  and  legally  removed  Seoretaiy  Sjw 
Urn.  This  he  could  not  do,  either  by  the  ot«lj^ 
or  the  use  of  force,  against  the  :»ill  of  the  Sec- 
retary ;  for  the  firat  section  of  the  statute  pro- 
tected him  and  prohibited  such  a  removal,  ft 
was,  in  law,  an  impossibility.  Mr.  StanUwi 
could  not  in  law  be  removed  without  the  coti- 
sent  of  the  Senate.  The  charge,  therefore,  igi 
that  the  order  was  issued  with  intent  to  remove 
him  and  contrary  to  the  provisions  of  the  act — 
not  an  actual  and  legal  ouster  from  and  vaca- 
tion of  the  office,  although  the  respondent, 
in  his  answer^  (p.  27,)  treats  the  order  as  hav- 
ing that  precise  efiect,  claiming  that  it  worked 
an  actual  and  legal  removal.  And,  so  fer  ^ 
it  has  been  possible  for  liim  to  give  it  tbj»t 
decisive  character,  it, was  a  removal;  for  t^e 
proof  is  clear  and  unconfradioted  that  heh^ 
^nce  that  time  in  ,no  way  whatever  recogoiis^ 
Mr.  Sjanton  as  Secretary  of  War,  but  has 
recognized  General  Tboijia?. 

Section  six  of  the  statute  .declares,  that 
"  every  removal,"  Ac,  "contrary  to  the  pro- 
visions of  this  act,  shall  be  deemed  and  is 
hereby  taken  to  be  a  high  misdemeanor,"  puo- 
ishable  by  "  fine  not  exceeding  $10,000,  or  by 
imprisonment  not  exceeding  five  years,"  &C. 

It  is  certain  that  the  accused  could  not,  by 
any  lawful  means,  have  removed  Mr.  Stanton, 
because  the  law  forbade  it;  and  the  law  does 
not  sanction,  much  less  furnish,  means  for  its 
own  violation;  and  as  the  law  prohibited  and 
made  criminal  the  end  which  the  order  of  re* 
moval  and  appointment  had  in  view,  it  prohib- 
ited and  made  criminal  the  use  of  any  and  all 
means  for  the  accomplishment  of  that  end.  It 
rendered  all  acts  naturally  calculated,  and  all 
attempts  to  commit  the  specific  offense  of 
"  removal "  criminal.  The  order  of  removal 
and  the  order  appointing  General  Thomas  were 
alike  crinunal ;  the  d«LiTery  of  ttue  paper  con- 
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tfiiniiig  them  to  Qeneral  TkomaB  on  the  21st 
of  February;  the  direction  to  him  {p.  414)  to 
deliver  it  to  Mr.  Stanton ;  the  delivery  of  it  to 
bim;  the  direction  given  by  the  accused  to 
General  Thom  88  on  the  same  day  to  "goon 
and  take  charge  of  the  office  and  perfvnn  the 
dviies,"  (p.  422,)  after  Mr.  Stanton  had  ex- 
preaaly  refused  to  euirender  it,  as  the  accused 
was  informed  by  Thomas,  (p. 433;)  the  contin- 
ued refusal  of  the  accused  to  recognize  Mr. 
Stanton  officially  as  the  lawful  Secretary  of 
War;  and  his  open  recoenition  of  an  intruder 
vested  with  no  legal  authority  as  saefa — these 
facts,  fully  in  piroof,  constitute  a  deliberate 
attempt  to  consummate  the  offense  of  removal 
mentioned  in  section  sis  of  the  act.  He  has 
used  all  themeanainhispower,  short  of  actual 
violence,  to  turn  Mr.  Stanton  out,  and  the 
proof  is  strong  that  hemeditatfld  force,  should 
other  means  fail ;  for  it  is  indeed  a  tax  upon 
onr  credulity  to  ask  ns  to  acqiiit  him  of  that 
purpose,  while  we  know  the  unqualified  direc- 
tion he  gave  to  Thomas,  to  "  go  on  and  take 
charge  of  the  office  and  perform  the  duties," 
and  the  repeated  threats  of  the  latter  to  "break 
down  the  door,"  to  "  kick  that  fellow  out," 
and  his  scheme  of  obtaining  a  militan'  force 
for  the  purpose  from  Genera!  Grant.  Consid- 
ering the  very  intimate  relatione  then  andsiiM 
existing  between  the  accused  and  General 
Thomas,  it  can  hardly  be  supposed  that  these 
high-handed  proceedings,  coatemplating  actual 
bloodshed,  could  have  been  wholly  without  the 
knowledge  and  sanction  of  the  accused,  whose 
■feelings  were  wrought  up  to  a  high  pitch  of 
resentment  and  hatred  toward  Mr.  Stanton. 

But  the  proof  is  perfectly  clear  and  con- 
vincing that,  so  far  as  was  practicable  for  hiin, 
short  of  a  violent  expulsion  of  Mr,  Stanton 
from  his  office,  he  had  already  incurred — 
boldly,  audaciously,  defiantly,  all  the  guilt  of 
removing  and  putting  the  Secretary  out  of  his 
office.  And  1  cannot  doubt  that  under  an 
indictment  for  the  specific  crime  of  removing 
him  contrary  to  the  provisions  of  th^  act  he 
would  be  held  to  have  committed  the  offense. 
For,  having  done  ail  In  his  power  to  commit 
it,  proving  by  his  own  acts  that  he  has,  so  far 
aa  he  is  concerned,  committed  it,  and  confess- 
ing in  hia  plea,  aahe  not  only  confesses  but  ^ 
claims  in  hia  answer  to  the  impeachment,  (p. 
27,)  that  his  two  orders  actually  accompliahed 
it  and  installed  the  intruder,  would  not  a  court 
of  justice  hold  that  the  crime  was  complete? 
WoDld  it  not  hold  that  inasmuch  as  Utle  to  the 
office  reata  in  and  wholly  consists  of  the  law, 
th'at  it  cannot  be  dissolved  and  destroyed  but 
in  accordance  with  the  law ;  and  that  there- 
fore no  person  can  be,  technically  and  strictly 
speaking,  "Temoeed''  at  all  by  any  other  per- 
son so  as  to  divest  him  of  his  title  7  Wonld  it 
not  holdthat  the  word  "removal,"  in  the  sixth 
section,  mnstnot  be  construed  as  implying  a 
legal  divestiture  of  the  title,  aa  it  was  nnder- 
stood  in  former  statutes  and  the  old  practice 
■  of  the  Executive,  but  any  act,  done  with  or 


without  force,  evincing  a  purpose  to  prevent 
the  incumbent  from  holding  and  enjoying  hia 
office  durina;  its  fixed  term  aa  provided  in  sec- 
tion four  of  the  £ict,  or  until  a  successor  sbail 
have  been  appointed  by  and  with  the  advice 
and  consent  ot  the  Senate,  aa  provided  in  sec- 
tion one?  If  the  word  "removal"  is  to  be 
taken  in  the  sense  of  "  amotion  from  office" 
by  which  the  title  ia  dissolved,  then  it  is  obviona 
the  crime  cannot  be  committed;  for  as  it  is  the 
law  alone  that  binds  or  attaches  the  office  to 
the  incumbent,  the  ligament  cannot  be  severed 
but  by  the  law,  and  no  man  can  make  or  annul 
a  law,  nor,  consequently,  commit  this  tech- 
nical crime  of  "  removnh" 

Sorely  the  expressions  "appointment,  em- 
ployment, made,  had,  or  exercised,  contrary 
to  the  provisions  of  this  act,  and  the  making, 
signing,  sealing,  countersigning,  or  issuing  of 
any  commiasion  or  letter  of  authority  for  or 
in  respect  to  such  appointment  or  employ- 
ment, connected  with  the  term  removal  in  the 
same  aection,  cannot  be  construed  as  implying 
legal  a^d  efiectnal  appointments,  &c.,  but  must 
imply  mere  attempts  in  those  forms  to  confer 
the  legal  title  to  an  office.  It  is  too  plain  for 
argument  that  the  attempt  merely  to  confer  it 
is  punishable,  not  the  actual,  legal  beatow- 
ment,  which  is  rendered  impossible  by  the 
penal  clause  prohibiting  it,  and  aection  one, 
which  also  prohibits  it. 

If,  then,  the  words  "appointment,"  "com- 
mission," equally  technical,  must  be  construed 
as  mere  attempts  to  expel  an  officer  contrary 
to  the  statute,  it  is  equally  obvious  that  the 
word  "  removal"  roust  have  the  same  mean- 
ing and  effect,  for  if  the  meaning  I  am  resist- 
ing be  adopted  the  whole  statute  becomes 
nugatory. 

Th,e  construction  I  am  combating  makes 
the  act  self  contradictory  ;  for  while  the  first 
section  says  "  every  person  shall  continue  to 
hold  his  office,"  &c.,  the  sixth  section  is  made 
practically  to  say  that  he  may  be  removed  ;  that 
13,  he  may  be  divested  of  the  office,  and  lose  it 
by  a  removal  before  the  allotted  time. 

It  seems  to  me,  therefore,  that  the  true  prac- 
tical construction  to  be  given  the  term  ia  sneh 
as  I  have  above  indicated.  That  auch  is  its 
popular  sense  I  need  not  take  time  to  argue. 
What  has  ever  been  understood  to  bea  removal 
from  office  has  been  nothing  more  than  the 
iaauing  of  a  formal  order  for  that  pnrpose  by 
some  officer  having  or  claiming,  as  the  accnaod 
now  does,  to  have  the  power,  and  I  cannot 
doubtbuttbat  the  offense  under  the  statute  was 
complete  the  moment  the  order  was  served  on 
Mr.  Stanton.  TheSenateaesuredlyso thought, 
when  in  their  resolution  of  February  21,  page 
148,  they  declared  in  answer  to  Mr.  Johnson's 
mesa^e  announcing  that  he  had  removed  Mr. 
Stanton,  "  that  under  the  Constitution  and  laws 
of  the  United  States  the  President  has  no 

Sower  to  remove  the  Secretary  of  War  and 
esignato  any  other  officer  to  perform  the 
duties  of  that  office  ad  interim."    It  was  that 
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order  of  removal  that  the  S«nate  thus  con- 
demned as  heiog  eoiiljary  to  the  Constitution 
and  laws  of  the  United  States,  not  the  legal 
and  actual  removal  of  tlie  Secretary,  for  we 
held  that.he  was  in  office,  notwithstanding  the 
order,  holding  in  virtneof  the  Constitution  and 
of  the  tenure-of-office  act  of  March  2, 1867. 

I  think,  therefore,  the  Honse  of  Representa- 
tives might  properly  and  legally  have  charged 
Mr.  Johnson  with  having  'Iremoved"  Mr. 
Stanton,  describing  the  ofiense  in  the  language 
of  the  statute,  instead  of  charging-  him  with 
having  unlawfully  issued  the  order  with  intent 
to  violate  the  act  and  the  farther  intent  to 
remove  Mr.  Stanton,  aa  is  done  in  the  first 

The  first  article  may,  in  my  opinion,  and 
should,  beregarded  as  charging  that  theaccnsed 
actually  committed  the  ofiense  of  a  removal 
from  office  of  Mr.  Stanton ;  for  bis  order  and 
other  acts,  in  proof,  are,  in  th&  popular  mind, 
aII  that  is  meant  by  the  term  "removal"  in 
the  statute  ;  and  I  therefore  regard  this  article 
as  framed  directly  upon  the  statute,  chaining 
that  the  accused  removed  Mr.  Stanton  contrary 


1  add  that,  even  without  the  s 


:,  I  look 


tion  and  despotism.  The  power  of  impeach- 
ment alone  is  left  to  the  people  toward  off  the 
peril  and  to  vindicate  the  popular  character 
oftheir  Government.  Never,  in  my  judgment, 
was  there,  in  our  country,  an  occasion  so 
imperatively  demanding  its  exercise. 

But  if  .the  first  article  be  regarded  only  as  an 
altempt  to  commit  the  crime  mentioned  in  the 
sixth  section  of  the  act,  it  is  obviously  sustain- 
able by  the  rules  of  law.  No  principle  is  better 
settled  than  that  an  attempt— not,  indeed,  tt 
mere  intention  not  evinced  by  any  act — but 
any  act  or  endeavor  to  accomplish  and  bring 
about  the  commission  of  an  offense,  is  itself  a 
misdemeanor.  Professor  Greenleaf,  in  his 
excellent  Treatise  on  Evidence,  (vol.  3,  p.  4,) 
lays  down  the  principle,  derived  from 
adjudged  cases,  that — 

"Tha  attempt  Co  commit  a  Prime,  ttaouththi 
be  but  a  misiiemeanor,  is  itself  a  misdemeanoi 
to  conHltDto  Eufh  an  attempt  tbere  must  be  an 


This  doctrine  is  fully  sustained  by  the  fol- 
lowing English  and  American  cases : 

Rex.  vs.  Meredith,  8  C.  and  P.,  589;  Res. 
vs.  Higgins,  2  E.,  5,  J7,  21 :  Commonwealth 
vs.  Harrington,  8  Pick.,  26;  Bex  PS.  Vaughan, 
i  Burr.,  2494 ;  State  vs.  Avery,  7  Conn.,  269. 

Many  other  cases  might  be  cited  affirming 
the  same  salutary  doctrine.  Mr.  Russell,  in 
his  Treatise  on  Crimes,  (vol-  1,  pp.  45,46,) 
laya  down  the  same  doctrine,  and  it  is  of  daily 


doubts  and  objections.  Lord  Kenyo 

one  of  the  cases  cited  that  he  regardea  a  aenmi 

of  it  as  a  "elander  upon  the  law." 

Did,  then,  Mr.  Johnson  cherish  the  inten- 
tion to  turn  Mr.  Stanton  out  of  office  contrary 
to  tie  provisions  of  the  act?    In  his  answer 
he  tells  ns  that  he  did,  and  that  he  issued  the 
orders  in  question  with  that  intent.    The  other 
acts  of  his,  not  evidenced  in  writing,  prove  the 
same  thing.      He  entertained  that  intention, 
and  did  those  acts,  tending  to  and  designed 
for  that  sole  puiyose,  in  order  to  remove  Mr. 
Stanton  from  his  office  against  his  will  and 
contrary  to  the  plain  commands  of  the  law. 
There  can  be  but  one  conclusion.     He  in- 
gnilt,  and  under  the  first  article  I 
pronounee  him  guilty,  whether  the 
regarded  as  founded  directly  upon 
ta     e  or  as  charging  the  common-law 
m       m     nor  of  attempting  to   commit  the 
tA  offense. 

T  cond    article   of   the   impeachment 

g  e  accused  with  having  issued  and 

to  General  Thomas  the  order  of 
F  21,  authorizing  and  empowering  him 

as  Secretary  of  War  ad  interim,  and 
him  "  immediately  to  enter  upon  the 
g     of   the   duties    pertaining   to   that 
fii  ere  being  no  vacancy  in  the  office, 

Th  s  too  plmnly  to  be  debated,  a  "  iet- 
loritj"  to  Thomas,  and  an  obvioos 
of  the  sixth  section  of  the  tenure-of- 
office  act.  No  one  can  doubt  it.  The  seclioa 
provides  that  the  "making,  signing,  sealing, 
countersigning,  or  issuing  of  any"  "letter  of 
authoritv"  — nr- 


em  ploy  mi 

declared  i 
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confernng  the  office,  but— 
respect  to  any  such  appointment  or 
It,  shall  be  deemed,  and  is  hereby, 
I  be  a  high  misdemeanor." 
i  an  open,  deliberate,  undisguised 
.  .  n  of  the  offense ;  and  if  this  statute 
in  uui.  totally  void  and  inoperative  for  uncon- 
stitutionality, mere  waste  paper,  the  accused 
must  be  fonnd  gnilty  under  this  article. 

The  idea,  so  strongly  pressed  upon  us  by 
the  counsel  for  the  accused,  that  this  letter 
of  authority,  as  well  as  the  order  removing  Mr, 
Stanton,  are  to  be  treated  as  innocent  acts,  on 
the  pretence  that  they  were  done  merely  to 
obtain  the  decision  of  the  Supreme  Court  as 
to  the  constitutionality  of  the  statute,  is  out  of 
place    on  this   trial    Notbwithstanding   such 
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the  Senate  iM  to  try  is  wbether  it  was  in 
fact  kiiowiogly  eoinmitted,  not  whether  the 
motives  tlat Ted  to  it  were  one  thing  or  another. 
To  eicuse  or  jnatify  the  intelligent  commission 
of  ia  offense  dn  the  ground  that  tbe  motile 
was  good*ould  be  monstrous,  indeed.  It  wonld 
be  to  set  Mide  the  whole  penst  code  at  once, 
find  permit  ever;  ba4  mananid  many  good  men 
to  be  jodgea  in  wieir  own  case.  Society  could 
not  exist  under  ench  a  puerile  and  capriciona 
Bjstem.  Besides,  this  motive,  which  the  evi- 
dence places  rather  in  the  light  of  an  Aftic- 
Siought  than  a  ruling  design  accompanying 
^nd  coeval  with  his  resolution  to  remove  Mr. 
Stanton,  was  properly  to  be  addressed  to  the 
House  of  Representatives  in  order  tq  prevent 
tlie  finding  of  the  impeachment.  It  was,  if 
of  any  weight  at  all,  matter  of  mitigation  and 
tzcnse  ibr  committing  the  offense,  and  natu- 
rally addressed  itself  to  the  discretion  of  that 
hlDdy  upon  the  question  whether  upon  the  whole 
it  was  worth  while  to  bring  him  to  trial;  for 
Surely  it  has  no  tendency  lo  prove  that  he  did 
pot  knowingly  and  willfully  commit  the  offense. 
We  cannot,  therefore,  sitting  in  our  judicial 
capacity  and  acting  on  oar  oath  to  decide 
"according  to  la*,  '  give  this  pretense  any 
weight  in  determining  flie  issue. 

The  House  had  the  constitutional  right  to 
bring  the  accused  before  us  for  trial.  We  are 
to  try  him  according  to  the  law  and  the  evi- 
dence which  the  Ian  makes  applicable ;  and 
the  House  and  the  peoplein  whose  behalf  they 
come  before  us  have  i,  ri^t  to  demand  of  us 
that  be  shall  be  so  tried ;  and  our  own  oath 
makes  it  equally  imperative  npou  us. 

The  third  articie  charge!  tnat  Mr.  Johi 
issued  the  order  to  General  Thomas  without 
iothority  of  law  while  tbe  Senate  was  in  ses- 
Bion,  no  vacancy  having  happened  during  the 
recess  of  the  Senate,  with  intent  to  violate  the 
Constitution  of  the  United  States. 

This  article  distinctly  raises  the  questio 
whether,  vrhile  the  Senate  ia  in  seafiion  and  ni 
in  receaa,  the  President  can  lawfully  under  the 
Constitution  appoint  to  an  office  without. the 
advice  and  consent  of  the  Senate. 

I  have  already  shown  that  under  the  naked 
Constitution  he  cannot  do  this,  and  that  the 
attempt  is  a  violation  of  his  oath. 

But  the  teAure-of-ofiJce  act  forhlda  it,  by 
(leclaiing  in  the  first  section  that  an  officer 


Office  until  a  successor  shall  have  been  in  lik 
manner  appointed  find  duly  quaiified." 

This  provision  of  course  renders  Thomas' 
appointment  unlawful,  for  there  cannot  be  two 
incumbents  lawfully  in  possession  of  the  office 
of  Secretary  of  War  at  the  same  time. 

But  it  is  sufficient  under  this  article  to  ttij 
that  the  Constitution  itself  prohibited  this 
appointment  of  Thomas,  for  the  President 
conid  not  make  it  during  the  sessioB  of  the 
Senate  without  their  advice  and  consent.  It 
wftB  a  willful  attempt  to  nmrp  the  powerA  of 


the  Senate,  and  therefore  a  gross  violation  of 
a  high  public  duty  attached  to  him  by  his  oath 
of  office,  and  a  high  crime  tending  toward  and 
designed  to  accomplish  a  fundamental  and 
dangerous   revelation   of  the  Geverument  in 


this  I 


The  design  here  was  to  pass  the  office  abso- 
lutely into  the  hands  of  Thomas  for  him  to 
hold  for  an  indefinite  period  of  time,  and 
independently,  and  to  enable  him  to  exercise 
fill  its  functions  a^  freely  as  if  he  had  held  a 
formal  commission  with  the  consent  of  the 
Senate;  and  the  useless  Latin  phrase  ad  in- 
terim imparts  to  the  act  no  qualification,  and 
impoaes  no  restraint  on  his  powers.  Under 
the  then  existing  circumstances  no  temporary 
appointment  could  be  made.  There  was  no 
law  whatever  that  provided  for  it.  Mr.  Stan- 
ton was  not  absent,  but  present  in  the  office ; 
he  was  not  disabled  by  sickness,  but  was  io 
full  health;  he  had  not  resigned,  but  had 
refused  to  do  BO  J  he  was  not  dead  but  alive.- 
And  it  is  impossible  to  see  what  magic  signifi- 
cance was  attached  or  could  be  attached  to 
the  words  ad  interim.  If  tbe  appointment 
made  Thomas  Secretary  of  War,  as  the  accused 
claims,  then  his  tenure  was  at  the  President's 
pleasure,  and  he  needed  no  confirmation,  and 
was  to  hold  until  turned  out  by  him ;  no  law 
forbade  it,  and  the  Constitution,  as  construed 
by  Ur.  Johnson,  allowed  it. 

I   Cannot,  therefore,  hesitate   to   find  him 


charge  Bubstantially  but  one  offense— that  of 
conspiring  with  Thomas  unlawfully  to  prevent 
Mr.  Stanton  from  remaining  in  the  office  of 
Secretary  of  War  and  exercising  its  fonctions, 
and  unlawfully  to  seize  and  get  possession  of 
the  property  of  the  United  States  in  the  office. 
I  think  this  corrupt  iind  unlawful  agreement 
between  Mr.  Johnson  and  Thomas  is  fully 
made  ont  by  the  evidence.  The  averment  of 
tbe  means  by  which  the  object  was  to  be 
accomplished,  whether  by  force,  fraud,  or 
ijitiiuidation,  is  not  material.  It  is  the  agree- 
ment entered  into  between  them  to  do  the 
«wt»8;/Wac(,  to  accomplish  the  forbidden  end, 
that  constitutes  the  crime.  And  it  is  not  easy 
to  see  how  this  agreement  could  be  more 
clearly  proved.  Tbe  delivery  of  tbe  letter  of 
authority  to  Thomas,  and  his  acceptance  of  the 
same ;  the  delivery  to  him  of  the  order  remov- 
ing Mr.  Stanton  and  the  delivery  thereof  by 
Thomas  to  Mr.  Stanton  ;  the  demand  made  by 
Thomafl  for  posHession ;  Mr.  Stanton's  per- 
emptory refusal  and  Order  to  Thomas  to  depart ; 
his  written  order  to  Thomas  forbidding  him 
to  issue  any  orders  as  Secretary  of  War  ;  the 
report  of  this  demand  and  refusal  and  pro- 
hibitory order  made  by  Thomas  to  Mr.  John- 
son, and  the  deliberate  direction  given  by  the 
latter  alter  hearing  this  report  from  Thomas 
lo  "go  and  take  charge  of  the  office  and  per^ 
form  ]t3  duties" — all  which  things  happened 
on  the  2l8t  of  Februdry-^^ied  the  second  and 
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menacing  demand  for  the  office  by  Thomas  on 
the  next  day,  all  show,  aa  clearly  as  human 
conduct  call  show,  that  just  such  an  agreement 
was  entered  into  by  the  accuaed  and  Thomas. 
And  it  ia  made  perfectly  clear  by  the-  evi- 
dence that,  but  ior  the  resolute  firranessof  Mr. 
Stanton,  that  aereeraent  would  have  been  car' 
ried  into  complete  peribrmance,  and  all  the 
pablic  property  belonging  to  the  office  seised 
and  poKsessed  by  Thomas,  a  mere  intruder.  I 
therefore  find  the  accused  guilty  nnder  the 
fourth,  fifth,  sixth,  and  seventh  articles  of  the 
impeachment. 

The  eighth  article  ditfeFs  from  the  second 
and  third  only  in  the  averment  that  the  order 
appointing  Thomas  was  issued  "with  intent 
nnlawfully  to  control  the  disbursements  of 
moneys  appropriated  for  the  military  service 
and  for  the  Department  of  War." 

I  think  such  an  intention  fully  made  out  by 
the  proofs.  General  Thomas  himself  swears 
in  hisdirect  examination  (page  414)  that  when 
the  accused  appointed  him  he  remarked  that 
he  (Mr.  Johnson)  was  "determined  to  sup- 
port the  Constitution  and  laws."  This  was  a 
very  gratuitous,  idle  remark,  unless  it  implied 
a  design  to  do  something  unusual,  some  dash 
against  the  legislation  of  Congress,  which  he 
so  mueh  disliked,  and  was,  of  course,  uttered 
with  reference  to  thetenure-of-officeact,  wTiich 
was  the  only  means  b;  which  Mr.  Stanton  kept 
the  place  be  then  designed  to  give  to  Thomas. 
He  was  resolved  to  "support,"  &c.,  against 
this  act,  and  the  declaratitm  was  an  invitation 
to  Thomas  to  aid  him  In  trampling  on  that 
statute. 

On  his  cross-examination  (page  432)  General 
Thomas  swears  the  President  said  in  rtiis  inter- 
view, "  I  shall  uphold  the  Constitulion  and  the 
laws,  and  I  expect  you  to  do  the  same ;"  and 
adds,  "1  sud,  certainly,  I  would  do  it,  and 
would  obey  Ms  orders." 

This,  he  says,  was,  as  he  soppoeea,  "very 
natural,  speaking  to  his  commander-in-chief." 
I  think  not.  To  my  mind,  this  strange  col- 
-loquy,  which  could  not  have  taken  place  but 
in  pursuance  of  Johnson's  unlawful  and  auda- 
cious design,  a  design  well  understood  by 
Thomas,  evinces  unmistakably,  on  the  part  of 
Thomas,  the  supple  and  reckless  spirit  of  a 
dependent  and  flatterer,  ready  and  willing  tc 
obey  the  slightest  signal  of  the  hand  that  feeds 
him.  It  is  an  assurance  Co  Johnson  that  he  is 
his  tool,  and  will  obey  his  wishes  in  all  things. 
Contrast  this  low  sycophancy  with  the  manly 
and  soldierly  demeanor  of  General  Emory 
when  he  repelled  the  su^estiou  of  Mr.  John- 
son that  he  should  accept  orders  from  him 
directly,  and  that  the  requirement  .of  the  act 
of  1S63  to  send  them  Ihrcnigh  the  General  of 
tiieArmy  was  unconstitutional  and  contrary  to 
the  terms  of  his  commission  1  The  contrast  is 
indeed  striking.  Thomas  ia  already  debauched 
and  bows  plisntly  to  the  will  of  a  master  I 
and  had  he  got  possession  of  the  War  Office, 
no  one  can  doubt  for  »  moment  Utii  he  would 


have  disbui^ed  the  moneys  of  the  Department 
in  obedienceto  Johnson's  orders.  Ofbourse, 
the  employment  of  such  a  person  would  effect- 
ually subject  the  public  moneys  to  the  will  of 
the  employer ;  and  there  seems  to  be  no  other 
reason  or  motive  for  employing  him  except  to 
give  such>  control  to  the  accused.  Heianotso 
ignorant  as  not  to  have  foreseen,  from  all  he 
heard  and  observed  at  that  critical  moment, 
thatamilitaryforcewonldhave  tobe  empioyaa 
and  paid  in  order  to  carry  out  hia  design  o£ 
ejectmg  Mr.  Stanton  and  getting  control  of  his 
office;  and  he  claimed  the  right  to  control  it 
in  all  respects.  Such  a  provision  uatur^lj: 
and  necessarilj;  suggested  to  his  designing 
mind  the  acquisition  of  money  to  p»y  the 
expenses  of  the  tremendous  experiment  he 
meditated;  and  I  cannot  doubt  tW  the  eat- 

Sloyment  of  Thomas,  willing  as  he  was  to.  obey 
It.  Johnson's  orders,  had  in  direct  object  the 
control  of  those  moneys.  I  therefore  Snd  him 
guilty  under  the  eighth  article. 

As  to  the  ninth  article,  I  do  net  think  ths 
proof  sufficiently  clear  to  justify  me  in  saying 
that  the  accused  pronounced  the  act  of  1S68, 
requiring  him  to  transmit  all  orders  through 
the  General  of  the  Army,  unconstitutional, 
"mth  intuit  thereby  to  mduoe  said  Emory, 
in  his  official  eapMity  as  commander  of  the 
department  of  Washington,  to  violate  the  pro- 
visions of  said  act,  and  to  take  and  receive,  act 


,  fully  made   out.     The  evidence 

raises  a  suspicion  that  such  may  have  been  the 
case,  but  is  consistent  with,  the  supposition  of 
the  absence  of  such  an  intention,  and  the 
doubt  must  go  to  the  benefit  of  the  accused. 

As  to  the  tenth  article,  the  evidence  ia  con- 
clusive that  the  accused  made  the  popular 
harangues  therein  set  forth.  The  essence  of 
the  charge  is,  that  these  discourses  were  "in- 
tended to  set  aside  the  rightful  authority  and 
powers  of  Congress,  and  to  bring  the  Congreaa 
of  lie  United  States  into  disgrace,  ridicule, 
hatred,  contempt,  and  reproach,  and  to  destroy 
the  regard  and  respect  of  all  the  people  of  the 
United  States  for  their  authority." 

Mr.  Johnson  was  the  lawful  President  of 
the  United  States;  one  of  bis  sworn  dutieB 
was  to  "take  care  that  the  laws  be  faithfully 
executed."  The  Thirty-Ninth  Congress  was 
a  lawful  Congress,  as  much  so  as  any  that 
ever  sat.  They  were  elected  by  exactly  the 
same  constituency  who  elected  Mr.  Johnsoo 
Vice  Presideat  in  1864.  Under  their  l^ia- 
ladon  the  rebellion  was  put  down,  and  Mr. 
Johnson  himself,  as  military]  governor  of  Ten- 
nessee, had  aided  actively  in  carrying  it  out, 
and  had  had  the  benefit  of  the  joint  resolution 
of  February,  1865,  excluding  from  the  count 
of  electoral  votes  for  President  and  Vice  Pres- 
ident those  east  in  certain  of  the  States  in 
rebellion.     It  did  not,  therefore,  lie  in  bis 
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mouth  to  deny,  directlj  or  indirectly,  tbat  the 
Thirty -Ninth  Congress  was  a  valid,  constitu- 
tioQW  Congress.  None  hut  auch  aa  contended 
th&t  the  (jorernment  was  hroken  up  by  the 
secession  and  rebellion  of  the  eleven  States— 
tbat  is,  none  but  a  ti-^tor  could  consietentlv 
and  decently  make  anch  a  declaration.  And 
yet  he  says,  in  his  18th  of  Angnst  speech,  (re- 
ferred to  in  the  first  specilicalion,)  made  in 
the  EiHcutive  Mansion,  and  addressed  to  the 
honorable  Senator  from  Maryland  [Mr.  JoBN- 

Ea«3  ^"^  otlicvR,  and  TikhoMl  Yclmkc  ov  icply 

from  that  learned  Senator,  "We  have  seen 
banging  upon  the  verge  of  the  Government, 
as  it  were,  a  body  called,  or  which  assumes  to 
be,  the  Congress  of  the  United  States,  while, 
in  fact,  it  is  a  Congress  of  only  a  part  of  the 
States  ;  "  plainly  Intimating  that  that  Congres 
had  no  power  to  pass  laws  for  the  govern- 
ment of  the  rebel  Slates,  and  were,  in  fact  and 
in  law,  incompetent  .to  legislate  for  the  whole 
country ;  a  doctrine  that  openly  encouraged 
BediUon  and  disobedience  to  the  laws  in  at  least 
those  States,  If  not  in  all  otiiers— the  laws 
which  he- alone,  of  all  the  people  of  the  Uni- 
ted States,  was  expressly  bound  by.oatt  and 
the  Constitution  to  see  "  faithfully  executed." 
Suppose  a  judge  of  a  State  court,  charged 
with  administering  the  laws,  should  go  about 
among  the  people  and  tell  them  thus  openly 
in  public  speed]  thai  the  legislation  of  llie 
Stale  was  no  legislation — that  their  laws  were 
all  void,  and  that  the  citizens  were  not  under 
obligation  to  obey  them— 'Would  not  the  power 
of  impeachment  be  at  once  brought  to  bear 
upon  him?  And  why?  Because,  entertain- 
ing such  opinions,  he  desecrates  his  office,  and 
is  therefore  unfit  longer  to  remain  in  it.  Did 
ve  not  sustain  the  impeachment  against  Judge 
Hampbreys,  of  Tennessee,  for  that  which  was 
the  exact  equivalent  of  this  charge,  namely, 
inculcating  m  a  public  speech  the  right  ot 
secession  from  Ihe  Union  and  of  rebellion? 
What  did  he  say,  but  that  the  GoTernment  of 
the  United  States  was  in  law  no  Governmenl 
for  the  seceded  States?  He  had  committed 
no  act  of  treason,  and  the  only  proof  was  that 
be  bad  thus  spoken.  And  we  convicted  and 
removed  him  because  he  had  thus  spoken. 
The  second  and  third  speciGcations  contain 
jlike  matter.  The  vulgar  harangues  therein 
recited  are  in  denial  of  the  legal  conslitulionai 
validity  of  the  statutes  passed  by  the  Thirty- 
Ninth  Congress,  and  tend  directly  to  excite 
sedition  ana  insubordination  to,  and  disobedi- 
ence of,  those  laws,  the  speaker  being  himself 
specially  and  solely  charged  by  the  Constitu- 
tion with  the  official  duty  of  taking  care  that 
those  laws  shall  be  "  faithfully  executed."  He 
assumes  a  posidon  in  direct  antagonism  to  his 
oath  and  his  duty.  He  himself  was  setting  the 
example  of  disobedience  to  the  laws,  and  en- 
coura^ng  others  to  imitate  his  wicked  exam- 
ple. Does  the  law  impose  no  responsibility 
for  wanton  conduct  like  this?  May  a  public 
magistrate  den;,  contemn,  and  deride  the  du- 


ties of  his  office  with  impunity?  His  counsel 
say  yes.  Tsaj  no.  Society  must  he  protected 
by  law ;  and  in  order  that  that  protection  may 
exist  the  laws  must  he  respected  by  those 
charged  with  their  execution,  not  aspersed  and 
trampled  upon. 

No  question  of  the  "freedom  ofepeeeh" 
arises  here.  It  is  not  because  he  speaks  scoff- 
ingly  and  contemptuously  of  Congress  as  a 
body  ;  not  because  he  dissents  from  their  legis- 
lation merelj' and  expresses  that  d' '-  ■  "' 
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malicious  calumny  that  the  New  Orleans  riot, 
which  he  calls  "another  rebellion,"  "hadita 
origin  in  the  radical  Congress;"  not  because  he 
descends  to  the  low  business  of  lyingahout  and 
scandalizing  themt  that  the  House  has  pre- 
ferred this  article  against  him,  but  becanse  be 
inculcates  the  idea  that  their  statutes  are  no 
laws,  and  not  to  be  respected  by  the  people  as 
laws,  and  because  he  openly  threatens  (in  his 
St.  Louis  speech)  to  "  kick  them  out ;  to  kick 
them  out  just  aa  fast  as  he  can,"  thus  dis- 
tinctly conveying  the  threat  to  use  revolution- 
ary violence  against  that  Congress  and  to  dis- 
perse them.  It  was  an  open  threat  to  commit 
treason.  And  yet  his  counsel  tell  ns  that  it 
was  innocent  and  harmless. 

To  my  mind  the  tenth  article  charges  one 
of  the  gravest  ofTensea  contained  in  uie  im- 
peachment. The  feelings  of  the  whole  country 
were  shocked  and  disgusted  bj  the  lawless 
speeches  of  this  bully  President.  Men  and 
women  all  over  the  land  hung  their  heads  in 
shame,  aud  the  wiae  and  reflecting  saw  in  him 
a  coarse,  designing,  and  dangerous  tyrant. 

1  vote  him  guilty  under  the  tenth  article,  and 
under  each  of  the  three  specifications. 

As  to  tiie  eleventh  ailjcle,  it  charges  in  sub- 
stance thai  he  attempted  to  prevent  the  exe- 
cution of  the  tenure-o I- office  act,  by  unlawfully 
devising  means  to  prevent  Mr.  Stanton  from 
resuming  the  functions  of  his  office,  andato 
prevent  the  execution  of  the  aaid  clauae  in  the 
appropriation  act  of  1867,  and  the  reconstruc- 
tion act  of  March  2,  1867. 

In  finding  him  guilty  under  this  whole  arti- 
cle I  only  consult  his  official  record,  his  official 
history,  and  the  other  facts  clearly  in  proof. 
His  whole  policy  baa  been  that  the  reconstruc- 
tion act  was  both  improper  and  unconstitu- 
tional, and  he  has  detested  the  Thirty-Ninth 
and  Fortieth  Congreaaes,  becauae  tbey  have 
been  of  an  opposite  opinion.  Thia  trouble  haa 
grown  out  of  his  determination  to  govern  the 
rebel  States  by  his  executive  decrees  in  defi- 
ance of  the  wishes  of  the  people  of  the  United 
Slates  expressed  through  the  legislation  of 
Congress;  in  other  words,  to  be  himself  the 
ruling  power  in  this  regard.  This  is  usurpa- 
tion and  tyranny,  audi  Ihinkit  ought  to  be  thus 
met  and  branded.  Our  position  as  the  first 
free  nation  of  the  world  demands  it  at  our 
hands ;  and  whatever  may  chance  to  be  the 
result  of  thia  trial,  whatever  may  be  the  future 
fortunes  of  those  who  are  now  sitting  in  judg- 
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roent,  I  can  deaire  no  belter  authenticated 
claim  to  the  free  and  enligliteiied  approval  of 
future  ages  than  that  I  gave  my  vote  against 
bim  on  this  article ;  nor  do  I  think  myself  ca- 
pable of  any  act  that  would  shed  greater  honor 
on  my  posterity  than  thus  to  endeavor  to  vin- 
dicate for  them  and  their  posterity  the  rights 
of  a  free  and  independent  people  governing 
themselves  within  the  limits  of  their  own  free 
Constitution. 

OPINION 

HON.  JAMES  W.  PATTERSON, 

We  have  been  brought  to  a  new  illustration 
and  lest  of  our  institutions.  The  responsibility 
of  the  Chief  Magistrate  to  the  people  and  their 
power  to cemovebim  from  hiaplace,  if  faithless 
and  treacherous  to  his  high  trusts,  are  on  trial 
in  the  Senate.  If  before  civil  order  is  restored 
and  the  animosities  of  war  allayed  the  temper 
of  forty  millions  of  people  shall  be  self-con- 
trolled ;  if  the  currents  of  business  are  unin- 
terrupted and  society  discharges  its  ordinary 
junctions  without  disorder,  as  tbe  case  passes 
to  its  final  issue  of  conviction  or  acquittal,  it 
will  not  only  prove  the  capacity  of  the  people 
for  selfgovernment,  hot  will  reassure  the 
strength  and  stability  of  the  Republic.  It 
will  be  a  triumph  of  popular  institutions  which 
"must  unsettle  the  foundations  of  arbitrary 
power,  and  hasten  the  establishment  of  free 
governments. 

The  first  of  the  articles  exhibited  by  the 
House  of  Representatives  against  the  Presi- 
dent of  the  Unil«d  States,  charges  a  violation 
of  the  Constitution  of  the  United  S^tea,  and 
of  an  act  regulating  the  tenUVe  of  ce. 
civil  ofiiees,  passed  March  2,  1867,  in 
issuance  of  "  an  order,  in  writing,  for  thi 
moval  of  Edwin  M.  Stanton  from  the  office  of 


It  is  alleged  that  this  was  done  contrary 
■  the  provisions  of  the  Constitntion,  and  witbtl 
intent  to  violate  the  act  above  named,  and  ws  , 
therefore,  a  high  misdemeanor,  for  which  he 
should  be  removed  from  oCSce. 

First,  was  it  a  violation  of  the  Constitution  7 
An  unlimited  power  of  removal  from  office 
cannot,  I  think,  belong  to  the  President  by  force 
of  the  Constitution.  There  certainly  is  no  word 
in  that  instrument  which  confers  any  such 
tbority  directly.  It  says  "  the  executive  po 
shall  be  vested  in  a  President  of  the  United 
States  of  America,"  but  that  power  is  limited 
by  the  letter  of  the  Constitntion,  and  bv  direct 
grantsofpowerto  other  departments  of  the  Gov- 
ernment. If  the  Executive  possesses  the  right 
of  removal  in  the  case  of  officers  appointed  by 
the  coordinate  action  of  himself  andtlie  Senate, 
it  must  be  by  implication. 

The  Constitution  says  the  President  "  shall 
nominate,  and,  by  and  with  the  advice  and  con- 
aeotof  the  Senate,  appoint,"  &c.    Now,  the 


right  to  remove  cannot  be  drawn  from  the  right 
to  nominate,  and  if  it  comes  from  the  right  to 
appoint,  then  it  exists  conjointly  in  the  Presi- 
dent and  Senate. 

There  is  an  objection  to  this  doctrine,  how- 
ever, more  fundamental.  Wecannot  byinfer- 
ence  lodge  in  the  President  a  power  whioli 
would  enable  him  to  destroy  another  power 
vested  expressly  ill  the  legislative  branch  of  the 
Government.  The  Constitution  coiirdinatea 
the  Senate  with  the  President  in  the  appoint- 
ment of  the  higher  officials.  HamlltoD,  in 
speaking  of  this,  says: 

"  It  wonld  be  an  sicelleBi,  check  upon  a  spirit  of 
favoritism  In  the  President,  and  would  tend  rtaatly 
to  prevent  the  appointment  of  uofit  uhaiacters  from 
State  prejudioB,  from  family  eonneotion,  from  pm- 
sonal  attachment,  or  fiom  a  view  to  popularity.  In 
addition  to  this,  it  would  be  on  effieacioua  source  of 
Btabilit;  in  the  AdmiDietiaUoQ." 

Bnt  it  will  be  readily  seen  that  if  the  Presi- 
dent has  the  right  to  remove  and  make  "ad  tn- 
(eriWappointmentsal  pleasure,  thecoHrdinate 
function  of  the  Senate  in  appointments  may 
become  a  nullity,  and  the  purpose  of  the  Con- 
stitution be  defeated.  It  destroys  at  one  blow 
this  ereat  safeguard  against  usurpation  and 
maladnimistration  in  the  Executive. 

Without  delaying  to  discuss  this  subject 
further,  I  simply  say,  that  to  m^  mind  a  nat- 
ural interpretation  of  the  Constitution  would 
give  the  appointing  and  removing  power  to  the 
tme  parties. 

But  the  acts  of  17S9  and  1795  gave  a  leglsla- 
ye  construction  adverse  to  this  view,  and 
hether  these  acts  are  repealed  or  not,  if  it 
.in  be  shown  that  the  President  violated  no 
law  in  the  removal  of  Mr.  Stanton  it  would  be 
clearly  unjust  to  impeach  him  for  having 
conformed  to  a  legislative  construction  of  the 
Constitution  unquestioned  for  fifty  years  ag^n^ 
the  views  and  wishes  of  the  majority  of  Con- 
gress. So  heavy  a  judgment  should  not  ftU 
upon  the  Chief  Magistrate  for  having  foilowed 
an  exposition  of  the  fundamental  law,  author- 
ized by  solemn  enactment,  and  supported  by 
some  of  the  ablest  among  the  earlier  statesmen 
of  the  Republic. 

The  second  allegation  in  the  article  is  a  vio- 
lation of  to  in  the  removal  of  Mr.  Stanton. 

The  respondent  urges  a  threefold  defense 
against  this  charge: 

First.  That  the  non-execution  of  tie  act  of 
March  2,  1867,  "regalating  the  tenure  of  cer- 
tain civil  offices,"  was  not  a  breach  of  execu- 
tive trusts,  as  the  law  was  unconstitutional  and 

Ssaind.  That  a  denial  of  the  validity  of  the 
act  and  an  intentional  disregard  of  its  provis- 
ions in  order  to  briag  the  statute  into  court 
and  test  its  constitutionality  is  not  an  impeach- 
able offense. 

Third.  That  the  langut^e  of  the  statute  does 
not  include  Mr.  Stanton,  and  hence  bis  re- 
moval was  no  violation  of  law. 

Whether  the  President  had  or  had  not  a 
constitutional  right  to  remove  at  pleasure  offi- 
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ema  coBfirmed  by  the  Senate  wae  the  theme  of 
the  great  debate  in  1789'  upon  the  establish- 
iBent  of  the  State  I>epartinent.  It  was  purely 
a  qnesdon  of  interpretation,  and  was  argued 
upon  both  sides  by  lawyers  of  unsuipassed 
ftbilily.  Even  the  great  statesmen  who  had 
been  master  spirits  m  the  constitational  Con- 
vention, and  whose  genius  bad  passed  largely 
into  the  framework  of  the  Gi^ernment,  entered 
^e  lists  and  battled  earnestly  on  either  side- 
When  tbe  Constitntion  was  before  the  State 
conventions  for  adoption  the  Federaliet  ex- 
pressly denied  this  right  to  the  Executive,  but 
the  Congress  of  1789  reversed  that  interpreta- 
San  which  bod  received  the  pnptilu  approval 
6v  a  close  vote  of  Ihirly-four  to  twenty  m  the 
House  and  by  the  casting  vote  of  the  Vice 
K'eaident  in  the  Senate.  It  is  believed  that 
the  character  of  WaahingtOTP,  then  Chief  Magis- 
trate, largely  influenced  the  result,  and  states- 
men as  patriotic  and  enlightened  as  any  who 
took  part  in  the  deliberations  of  the  First  Con- 
grees  have  ance  deprecated  a  construction 
wUeh  they  believe  a  hazardous  and  unwar- 
ranted change  of  the  Constitution. 

In  18S5,  a  committee  of  Congress,  composed 
of  such  men  as  Calhoun,  Webster,  and  Benton, 
reported  a  bill  designed  to  limit  tbe  abuse  of 
executive  patronage,  and  requiring  the  Presi- 
dent in  all  cases  of  removal  to  state  the  reasons 
thereof.  In  the  debate,  Mr.  Clay  spobe  as 
follows: 

*  It  islceislative  avthoril?  which  creMee  tha  afficc, 
d^nes  its  duties,  uid  mty  pr«si:ribe  its  duratton. 
I  speak,  of  Fonrse,  of  offices  not  created  by  tbe  Con- 
stitution, but  tha  law.  The  office  coming  i-m  "»i«t-- 
dflce  1^  tbo  wilt  of  Con^esst  the  some  trill 
vide  how  and  in  what  manner  the  oBeo  a 

Whieh  he  shall  hold  the  offioe.  and  wben  and  how  he 
Aallbe  dismisasd. 

"  It  would  be  unceaionahle  to  contend  that,  al- 
tftough  Coneress,  in  pursuanoe  of  tha  publio  good, 
brings  the  ofiioeand  the  officer  into  bBlni,  and  osslga 
tfadir  pnrposes,  yat  the  Prasident  hu  ■  ooDtrol  over 
Hie  oBeerwhiohCoitgressuannatroachBadrenilatel" 
*  •  •  *  "ThoprocadentofneSwaaestab- 
&bedin  IheHonaeof  BepreaentaCives  against  the 
««bliaa  of  a  Ie^o  >ad  ■blsmhiarity,  and  ia  the  Sen- 
Ms  l^the  aaOutg  vote  ef  the  Vice  President,  John 
Aoama.  It  is  Impossible  to  read  the  debate  which  it 
OBOBsioned  without  beine  impraBsed  with  tha  cou- 
TletisnthatUiajiBlemfidence  reposed  ID  tha  Fatbar 
pfhiBOotmtry.thaD  at  the  bead  of  the  Government, 
had  jraat.  if  notdeoiBive.  infiuence  in  astabliabing 

It    It  has  never,  prioT  tO  tteoommencei '  -'-'■- 

sresent  adminietration,  been  submitted 


IdSISer 


and  the  aDsatieJae  tory  nature  of  tbatofthemnjority. 

The  language  of  Mr,  Webster  was  not  less 
explicit  or  emphatiei 

"t  think,  then,  sir.  that  tbeipoirerof  appomtment 
itatHTally  and  necoEsarily  includes  the  power  of  re- 
moval, wh.ere  no  limitation  is  expressed,  nor  anv 
tenure  bat  that  at  will  declared.    Thepower  of  ap- 


ht^s.    I  tbi 


4ifM  where  tha  CaBstilBtian  his  made  bo  expreas 


inoumbent  eball  rem^n  in  plaoe  till  the  Presldenli 
shall  remove  bim,  tbr  reasons  to  be  stated  to  theSra- 
ate.  And  I  ain  of  opinion  that  this  qualification, 
mild  and  gontla  aa  it  is,  will  have  some  effect  iir 
arresting  the  evils  which  beset  tbe  ptogress  of  the 
Goverament  and  seriously  threaten  its  future  pcoi" 

"Aftet  oonsidering  tSe  question  again  and  again  - 
within  tbe  last  sii  years,  I  am  willing  to  ga.y  that,  in 
my  deliberate  judgment,  the  original  decision  was 
wreng.  I  cannot  bat  think  that  those  who  denied 
tbe  power  of  1789  had  llie  bast  of  the  argument.  It 
aiipeais  to  me,  after  tboroughaBd repeated  andooa- 

tatioo  was  given  to  tbe  Constitution  in  this  respect  by 
tbedeoisionotthe  First  Congress." 


"I  have  the  clearest conviolion  that  thi 
ventioni  looked  to  no  other  '  "  - 
officer  than  by  impeachment  < 


jy  [theCon- 

no  other  mode  of  displacing  an 
peacbtnen^  or  the  regular  appoint- 


"  1  believe  it  to  be  within  the  Just  power  of  Con- 

Ereas  to  reverse  tbe  decision  of  17S9,  »nd  I  mean  tO' 
old  myself  at  liberty  to  act  hereafter  upon  tbaf 
question  as  tbe  safety  of  the  Government  and  oftbaf 

Mr,  Calhoun  and  Mr;  Ewing  were  equally 
positive  in  their  (^Ivocacy  of  the  bill,  andMaf' 
shall,  Kent,  and  Story  seem  to  have  entertainei 
similar  views  in  respect  to  the  original  intent 
of  the  Constitution. 

Bat  there  has  been  a  conflict  of  legisktivV 
constructions  as  well  as  of  individual  opinion^ 
n-poii  this  sabjeiit,  Sabsequflnt  Congresses  hav* 
cWmed  and  exercised,  without  the  obstnie- 
tionof  an  execative  Teto,  the  power  to  regulat*.' 
tbe  tenure  of  office,  both  civil  and  military. 

A  Ww  of  February  25,  1863,  provides  tbat 
the  Comptroller  of  the  Currency  "shall  hold 
his  office  for  tbe  term  of  five  years  nnless  sooner 
removed  by  the  Presidenf  6y  and  with  the 
advice  ar>d  comenl  of  the  Senate." 

By  section  five  of  an  act  of  July  13, 1806,  it  is 
provided  that — 

"Nooffioer  in  thenrilitaKF  or  naval  serriOeshall 
in  tima  of  peace  be  cti»miegfafroin  setvier  except  upM 
and  iajntrmance  of  thr  eeMtnce  ^  a  court-niarlhtei-IM 
tbat  aflect  or  la  commutation  thereof," 

These  are  late  acts,  but  they  are  only  inatances 
of  other  similar  acts  scattered  through  our  stal- 
ntes,  whose  validltyhas  never  been  questioned. 
There  is,  therefore,  no  decision  of  tlw;  Supreme 
Court  or  settled  precedent  of  legislation  which 
can  bar  the  right  of  Congress  to  regulate  by 
law  both  appointments  to  and  removals  from 
office.  Never  until  now,  so  far  as  I  knovfj  baa 
the  right  been  questioned.  Whatever  diffe>- 
enees  of  opinion  legislators  may  have  enter- 
tained in  respect  to  the  original  grant  of  power, 
all  Irave  acquiesced  in  the  exercise  of  legisltt- 
tive  authorily  over  tbe  tenure  of  office. 

Hence  the  claim  of  the  President  of  a  judtv 
cial  right  to  settie  ex  cathedra  the  constitution- 
ality of  a  law  opoft  tins  sabjeet  is  inadmisstUa 
and  subversive  of  tbe  powers  and  independ- 
ence of  a  coiirdinate  branch  of  the  Govern- 
ment, In  a  clear  case  of  a  legislative  usurp- 
ation of  his  constitutional  prerogatives,  sncb  aa 
would  occur  in  an  effort  to  destroy  hia  veto  or 
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pfirdoniiig  power,  he  might  fiejnsti fled  in  treat- 
ing the  alct  as  a.  niillitj,  but  not  #hen  Coogt'esB 
moVea  in  the  path  of  authoritative  precedents, 
aWd  where,  at  iftost,  only  a  doubt  can  be  raised 
against  its  orinoal  right  ol  its  jurisdiction. 

At  an  eat^her  period  I  apprehend  anch  a 
efeim  woald  not  nave  beefr  advanced.  Civil 
war  naturally  tends  to  concentrate  power  in 
the  chief  who  administers  it.  Forces  and  re- 
sources rauBl  be  at  his  disposal.  Defeat  waits 
■  upon  the  commander  who  is  haihpered  by  tbe 
forms  and  delays  of  law.  Hia  authority  is 
nothing  if  not  supreme.  The  laws  of  War  are 
EVrift  and  absolute  and  cani  recogntze  no  pet^ 
soual  right^  no  tlaims  of  Joagna  Charta. 
Active  warfare  necessarily  encroaches  npon 
the  domain  of  legislation,  and  familiarizes  the 
Executive  wit&:  a  use  of  authority  hazardous  in 
a  time  of  peace. 

Power  once  ftoiaseased  is  soon  felt  fo  be  a 
right  aod  is  yielded  with  reluctance.     Our  ei- 

f>erience  has  added  another  example  to  the 
ong  record  of  history.  The  President's  de- 
fense denies  the  sCipreroacy' of  law  and  is  more 
dangeroas  to  the  Government  than  the  alleged 
orime  Ahich  baa  brought  him  to  the  bar  of  the 
Senate.  If  he  caii  determine  the  validity  of 
law,  the  Supreme  Court  is  an  empty  mockery. 
No  act  can  pass  hia  veto,  and  all  legislation 
may  be  subverted  at  pleasure.  The  right  to 
substitute  the  judgment  of  the  ruler  for  the 
judgment  of  the  people  and  to  override  their 
laws  by  bis  will  is  absolutism.  If  the  plea  is 
good,  it  is  a  valid  defense  for  unlimited  usurp- 

The  plea  of  the  President  that  he  removed 
Mr,  Stanton  for  the  purpose  of  securing  a  de- 
eision  of  the  court  upon  the  constitutionality 
of  the  law  is  equally  untenable  as  a  ground  of 
defense.  It  is  inconsistent  with  the  answer 
which  he  made  by  his  counsel,  that  he  effected 
the  removal  in  the  exercise  of  an  exeeut 
power  of  which  Congress  could  not  depi 
tim,  "because  satisfied  that  he  could  not  allow 
ttie  said  Stanton  to  continue  to  hold  the  office 
-  of  Secretary  of  the  Department  of  War  witb- 
oai  hazard  of  the  public  interests."  It  is  irre- 
concilable with  the  further  answer  that  "  in  his 
capacity  of  President  of  the  United  States" 
he  "  did  form  the  opinion  that  the  case  of  the 
said  at*nton  and  his  tenure'  of  office  weri 
affected  by  the  first  section  of  the  last  nj 
act,"  referring  thereby  to  the  tenure- of- office 

But,  passing  over  the  contradictory  nature 
of  this  defense,  we  submit  that  the  evidence 
shows  an  anxioiis  and  persistent  eCfort  to  get 
possession  of  the  War  Office,  and  not  a  pnr- 

Eose  to  have  the  law  adjudicated.  If  to  test  the 
iw  had  been  his  desire,  he  should  have  sued 
oiita  writ  of  "quo  warranto"  on  the  refusal 
of  Stanton  to  obey  his  order  of  removal. 
Instead  of  that,  he  not  Only  endeavored  to 
keep  him  out  of  office  by  an  unworthy  trick 
i^hen  wo  had  annulled  hia  suspension,  but 
iasmed  a  letter  Of  absolute  removal  in  the  face 


of  CoUgress  tfftetrtt  h&A  r^cted  hia  indiciat. 
opinion  of  th«'  COlIslitutionitliey  of  the  law", 
and  had  passed  it  by  0  ewo-tfcirds  vote  over  his 
veto.  Af^  ie  had  reaffirmed  the  validity  of 
its'  action  and  tiie  invEtlidity  of  his  on  thi«  very 
soliject,  and  assuming  thBH  the  renaov&i  hacl 
been  effected,  he  i^ued  a  letter  of  authority  tW 
fill  the  eacaniy.  To  cKOWn  the  effrontei?  he 
nominates  General  Scofield  to  thevaiiant  Sec- 
retatyship,  while  urging  ff^on  the  Senate  M^ 
acquittal  on  the  ground  that  the  removal  was 
not  effected,  but  only  attempted.  Thus  dai* 
plicity  is  made  the  proof  of  innocertce.  Ha-f- 
ing  put  the  case  into  a  condition  in  which  he 
oould  not  sue  out  a  writ  of  quo  warranto,  I 
deny  that  he  can  honestly  plead  a  desire  to  teaV 
the  law.  He  knew  full  well  if  Stanton  was  not 
ia  thft  law  he  could  not  test  it  by  his  remorat 
TMa  defense  is  clearly  aU  afterthought. 
Having  recognized  the  validity  of  the  law  by 
conforming  all  commissions  to  ita  provisions; 
having  suspended  Mr.  Stanton  and  appointed 
General  Grant  under  it;  having  notified  tW 
Secretary  of  (he  Treasury  of  the  change,  to 
wit,  as  Mows ; 

"Sm:  In  compUanoe  with  the  requirements  of  the 
act  entitleil  'An  aet  to  legulal*  tTiB'tenure  of  certiitf 
civil  Dffiitea.'voa  are  hereby  notified  that  on  th« 
12Ui  inetont  Hon.  Edwin  M.  Stanton  waa  suspended 
from  his  offiee  us  Seoietary  of  Vftx.  and  Qeueral  V.  S. 
GrantahtlioTiK^aademi^Dweredt^aiJt  aa  SecretiUi' 

and  having  afterward  transmitted  a  message 
to  the  Senate  giving'  the  reasons  for  the  sus- 
pension, a6  required  bv  the  act,  he  cannot, 
without  criminality',  linder  the  pretext  of  seek- 
ing a  judicial  decision,  aet  aside  or  trample 
upon  the  law  at  the  point  where  it  baffled  D.U 
cherished  political  policy  and  CT(rbed  a  career 
which  the  law-makers  believed  dangerous  tO 
the  peace  and  liberties  of  the  country.  If 
regard  for  tte  ConstJtutJon,  and  not  a  desire  tfl 
get  control  of  the  Array,  had  been  his  purpose, 
why  did  he  not  tc£t  Che  l&'ii  in  the  first  instuibe 
when  called  opott  to  execute  it,  and  when  hia 
motive  would  have  been  simple  and  unques- 
tioned? Facts  show  that  it  was  not  the  naturt 
but  the  effect  of  the  faW  which  troubled  thti 
President. 

The  enactment  was  designed  to  circumscribe 
and  limit  his  power,  lest  he  should  abuse  it  to 
the  injury  oi^the  country.  It  was  effective; 
and  vthen  it  arrested  the  execution  of  his  pol- 
icy, regardless  alike  of  his  oath  and  the  wished 
of  the  nation,  he  defiantly  violated  the  law  to 
remove  the  man  who  was  a  trammel  npon  his 
Will. 

The  ei'idence  demonstrates  a  purpose  to  get 
possession  of  the  Department  of  War,  and  dis- 


cial  decision  upon 
law. 


f  the 


Finally,  Was  Mr.  Stanton's  removal  a  viola- 
tion of  the  act  entitled  "  An  act  regalating  the 
tenure  of  ce'ctain  eiVil  offices." 

The  purpose  of  the  law  was  to  hold  in  offiee 
men  whom  the  policy  of  Mr.  Johnson  threat' 
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ened  to  remove.  It  isboth  claimed  and  denied 
that  the  Seccetarv  of  War  who  held  a  commia- 
Bion  under  President  Lincoln  is  protected  bj 
the  law.  Thetrneconstruction  mustbedrawn 
from  the  letter  of  the  atatule  itself,  and  not 
from  an;  conflicting  opinions  expressed  in  de- 
bate at  Uie  time  of  its  passage. 

The  first  section  of  Uie  act  reads  as  follows : 
m  holding  any  civil  office  to 
_., -^pointed  bymidwith  the  advice 

Ehftll  hereafter  be  appoint^  to  any  such  offloe,  and 
■    ■■  ■  e  dnly  qualified  tc  ■        '      * 


shall  be.  entitled  to  hold  such  office  until  a  successor 
dwll  have  been  in  like  manner  appointed  and  duly 
qnalifled,  except  u  heretu  otherwise  proTided :  Pro- 
vided, That  the  Secretariel  of  State,  of  the  Tieasary, 
oftVar,  of  the  Kair,  and  of  the  Interior,  t])e  Fost- 


^rjuid  durjne  the  term  of 
Tremol-Slby 


thePreBidentbynb  om  uiey  r 
and  with  the  advice  and  eon 

It  will  be  observed  that  the  body  of  the  sec- 
tion includes  all  persons  who  have  been  or 
who  shall  be  appointed  to  civil  office  by  and 
with  the  advice  and  consent  of  the  Senate, 
"except  as  herein  otherwise  provided." 

This  last  clause  which  I  have  quoted  was  in 
the  bill  before  the  committee  ot  conference, 
who  added  the  proviso,  whs  appointed,  and 
tindonbtedly  refers  to  officers  mentioned  in  the 
fourth  section  whose  term  is  limited  by  law. 
The  Secretaries  were  not  of  this  number,  and 
the  effect. of  the  proviso  which  was  added  by 
the  conferees  was  sim}>lr  to  limit  their  time  to 
the  term  of  the  President  under  whom  they 
serve  and  one  month  thereafter. 

The  meaning  of  the  section  clearly  ia  that 
every  civil  officer  who  has  been  confirmed  by 
the  Senate  shall  hold  his  office  until  the  Senate 
shall  con&rm  a  successor,  but  provides  that 
such  officers  as  hold  a  term  limited  by  law 
shall  lose  their  office  by  the  expiration  of  their 
term  without  the  action  of  the  Senate.  The 
only  effect  of  the  proviso  is  to  bring  the  heads 
of  Departments  into  this  last  class  of  officers 
whose  terms  are  limited  by  law.  The  intent 
and  effect  of  the  law  is  to  take  the  removal  of 
every  officer  confirmed  by  the  Senate  out  of 
the  pleasure  of  the  President;  and  it  is  a  per- 
version of  language  to  say  that  tbe  proviso 
places  the  tenure  of  the  Secretary  of  War,  or 
of  any  other  Secretary,  at  the  option  of  the 
TPresideut,  They  are  all  removable  by  the 
confirmation  of  a  successor  or  by  the  expira- 
tion of  their  term. 

It  lias  been  said  that  tbe  proviso  brings  the 
office  of  Secretary  of  War  out  of  the  body  of 
the  section  into  itself,  but  that  the  clause  which 
provides  that  the  Secretaries  "shall  hold  their 
offices  respectively  for  and  during  the  term  of 
the  President  by  whom  they  may  have  been 
appointed,  and  for  one  month  thereafter," 
excludes  Mr,  Stanton  from  it  because  he  was 
not  appointed  by  Mr.  Johnson. 

The  office  could  not  be  taken  out  of  the  body 
of  the  section  unless  it  was  first  in  it,  and  if 
there,  the  Secretary  was  there  also.    If,  now, 


the  office  of  Secretary  of  War  is  brought  into 
the  proviso,  and  Mr.  Stanton  excluded,  he  is 
left  m  the  section  and  covered  by  its  provis- 
ions. If  not  there,  to  what  limbo  have  the 
gods  assigned  him  ? 

The  conception  of  a  Secretary  of  War  with- 
out an  office  is  worthy  of  a  lawyer  without  a 
brief  The  argument  is  a  pure  creation,  and  a 
miserable  fallacy  at  that.  The  language  of  the 
section  is  in  relation  to  persons,  not  offices.  It 
says,  "eveiy  person  holding  any  civil  office 
shall  he  entitled  to  hold,"  &c.  ;  "the  Secre- 
taries, &c.,  shall  hold thetroffices,"  &c.  The 
construction  of  the  section  is  simple  and  unmis- 
takable. There  are  certain  officers  referred  to 
in  the  fourth  section  whose  terms  are  limited 
by  law,  and  the  proviso  adds  the  heads  of 
Departments  to  this  number,  but  the  terms  of 
the  law  allow  no  officer  to  be  removed  who  baa 
been  appointed  by  and  with  the  advice  and 
consent  of  the  Senate,  except  by  the  appoint- 
ment of  a  successor  in  the  same  way. 

The  language  of  the  proviso  itself  is,  that 
the  Secreiaries  are  "subject  to  removal  by  and 
with  the  advice  and  consent  of  the  Senate." 
If,  therefore,  Mr.  Stanton  is  not  in  the  proviso, 
he  is  in  the  body  of  the  section,  and  the  law 
was  violated  by  his  removal.  I  will  not  stay 
to  inquire  in  whose  term  he  was  holding,  for 
the  argument  is  perfect  without  it. 

This  is  not  all.  The  President  violated  the 
second  as  well  as  the  first  section  of  the  law. 
It  reads  as  follows : 

"That  when  any  officer  apnointed  as  aforesaid, 
excepting  Judiies  of  tbe  United  Statos  courts,  shall, 
during  a  raoeaa  of  the  Senate,  be  shown,  by  evidence 
satisfactory  to  tbe_  President,  to  besniuy  o/'mitcon- 
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ier,  the  Pretid. 


If,  now,  the  President  can  suspend  an  offi- 
cer during  the  recess  only,  and  that  for  the 
reasons  specified  in  the  law  and  no  other,  can 
he  remove  him  outright  during  the  session  of 
tbe  Senate,  and  when  he  is  free  from  all  the 
legal  disqualifications  enumerated  in  the  act  ? 
The  act  further  provides,  in  respect  to  a  sus- 
pension, that— 

"If  the  Senate  shall  concur  in  Bach  snapension. 
and  advise  and  consent  to  the  removal  of  such  officer, 
thev  shall  so  certify  to  tbe  President,  who  may  there- 
unon  remove  snch  officer.  But  if  the  Senate  shall 
refuse  to  concur  in  such  sospenaion.  such  officer  bo 
ansponded  shall  forthwith  resume  the  functionaof  bis 

The  Senate  refused  to  concur  in  the  suspen- 
sion of  Mr.  Stanton,  refused  to  advise  and  con- 
sent to  his  removal,  but  the  President  removed 
him  in  defiance  of  the  letter  of  the  act  and  of 
the  will  of  the  Senate.  No  amount  of  genius 
for  legal  sophistries  can  torture  that  act  of  the 
President  into  anything  less  than  a  willful  vio- 
lation of  law.  This  simple  statement  of  the 
case  without  argument  is  sufficient  to  command 
the  approval  of  every  mind. 

Counsel  must  have  forgotten  that  the  Senate, 
aelJng  under  the  solemnity  of  an  oath,  tod 
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repeatedly  decided  that  the  law  applied  to  Mr. 
Stanton.  Onthe  12th  of  December  tiieSenate, 
lemerabering  that  the  "  ten nre-of- office  act" 
waa  passed  expressly  to  protect  officers  whose 
retention  was  thought  indispensable  to  the 
public  service  against  an  abnse  of  execntive 
power,  and  moved  by  the  eloquent  and  power- 
ful appeal  of  the  Senator  from  Maine,  reftiaed 
their  assent  to  the  removal  of  Mr.  Stanton, 
which  they  bad  no  right  todo,  oreven  act  upon 
at  all,  unless  he  was  covered  by  tbe  law  of 
March  2,- 18(17. 

Again,  on  the  21at  of  Febmarj,  when  the 
President  failed  in  his  attempt  to  prevent  the 
return  of  the  Secretary  by  the  use  of  General 
Grant,  informed  this  body  of  his  absolute  dis- 
miaaa!,  it  was  resolved  by  tbe  Senate— 

"Thnt  under  the  Constitution  and  livws  of  the 
UuitedStnteathe  President  hiis  no  power  to  remove 
■  the  Seoretary  of  War  and  to  designate  any  other 
otEoer  to  perform  theduliea  of  that  office  arfiirfwim." 

With  such  action  upon  our  records  we  have 
a  right  to  assume  that  at^umeut  upon  this  is 
foreclosed,  and  that  Senators  who  took  part 
with  the  majority  in  those  transactions  will  sus- 
tain the  construction  which  they  helped  to 
establish,  and  upon  which  the  conduct  of  the 
Secretary  is  based. 

We  are  brought  next  to  consider  the  charges 
as  stated  in  the  second  and  third  articles.  It 
is  alleged  that  the  appointment  of  Lorenzo 
Thomas  as  Secretary  of  War  "ad  interim," 
was  a  high  misdemeanor,  being  made  without 
law,  and  in  violation  of  both  law  and  the  Con- 
stitution. The  provision  of  the  Constitution 
is,  that— 
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This  certainly  does  not  confer  the  righlito 
inake"ad  interim"  appointments  during  the 
session  of  the  Senate,  but,  by  necessary  infer- 
ence, denies  i*.,  by  expressly  grantine  the  power 
for  the  recess  only.  Hence,  to  fill  a  vacanm 
.  in  this  way,  while  the  Senate  is  in  session  and 
ready  to  provide  for  any  emergency,  is,  in  the 
absence  of  positive  law  authorizing  it,  a  clear 
violation  of  the  Constitution.  The  guilt  was 
in  this  case  etihanced  by  an  attempt  to  fill  an 
office  which  the  respondeat  him  Belt  claims  has 
never  been  vacated. 

But  the  President  is  equally  unfortunate  in 
his  appeal  to  law.    The  act  of  1789  makes  no 

Provision  for  "ad  inlerim"  appointments, 
hat  of  May  2,  1792,  authorizes  temporary 
appointments  in  case  of  death,  absence,  or 
sickness,  but  not  for  vacancies  created  by 
removal.  That  of  February  13,  1795,  allows 
the  President  to  appoint  for  six  montbs,  "  in 
case  of  vacancy,  whereby  the  Secretaries  or 
any  officer  in  any  of  the  Departments  cannot 
perform  the  diities  nf  his  office. ' ' 

The  construction  of  this  act  is  somewhat 
obscure  and  doobtftil.  It  applies  to  such  va- 
oanciea  of  office  aa  are  occasioned  by  tbe  in- 


ability of  the  officer  to  "perform  the  duties  of 
his  ofSce."  An  officer  removed  cannot  per- 
form the  duties  of  his  olBce,  it  is  true,  but  the 
natural  implication  of  the  language  runs  pari 
passu  with  that  of  1792,  confining  it  to  such 
vacancies  as  occur  from  death,  absence,  or 
sickness.  But  if  we  give  it  the  broadest  appli- 
cation, and  cover  at!  vacancies,  the  limitation 
of  si:  months  -placed  upon  the  temporary 
appointments  which  it  authorizes  is  designed 
clearly  to  cover  the  interim  between  the  ses- 
sions of  Congress,  and  recognizes  the  hitherto 
unbroken  practice  of  the  Executive  to  create 
and  fill  vacancies  only  during  the  recess  of  the 
Senate.  I  conclude,  therefore,  it  was  not  de- 
signed to  authorize  IW  this  act  an  appointment 
like  that  of  Genera!  Thomas. 

The  act  of  February  20,  1863,  fails  equally 
to  provide  for  this  case. 

But  even  if  these  statutes  by  a  proper  con- 
struction covered  the  action  of  the  President, 
he  cannot  use  them,  for  they  have  been  swept 
away  by  the  tenure -of- office  act,  and  he  is  re- 
mitted to  its  provisions  alone,  which  explicitly 
prohibited  any  such  appointment. 

If  the  first  and  second  sections  take  from 
him,  as  I  have  argued,  the  right  to  remove 
Stanton,  then  therewaa  no  vacancy,  and  the 
appointment  of  Thomas  was  made  "contrary 
to  tbe  provisions  of  this  act,L'  and  was  by  the 
sixth  section  of  tbe  same  a  high  misdemeanor. 

It  has  been  urged  that  the  last  clause  of  the 
third  section  empowers  the  President  to  make 
such  an  appointment,  but  an  exammation  of 
tbe  section  shows  this  to  be  a  perversion.  It 
simply  provides  that  in  case  the  Senate  shall 
fail  to  fill  a  vacancy  which  has  occurred  bj  death 
or  resignation  during  the  receas  of  the  same, 
such  officers  as  may  bg  law)  exercise  such  powers 
and  duties  shall  exercise  all  the  powers  and 
duties  belonging  to  such  office  so  vacant,  but 
that  "such  office  shall  remain  in  abeyance  with- 
out any  salary,  fees,  or  emoluments  attached 
thereto,  until  the  same  shall  be  filled  by  appoint- 
ment thereto  63/  and  with  the  advice  and  con' 
sent  of  the  Senate." 

Qeneral  Thomas  was  not  so  appointed.  The 
law  cannot  possibly  be  atretched  to  cover  and 
justify  his  case. 

Equally  fallacious  is  the  interpretation  which 
has  been  given  to  the  eighth  section.  This 
simply  makes  it  the  duty  of  the  President  to 
notify  the  Secretary  of  the  Treasury  whenever 
he  shall  have  "  designated,  authonzed  or  em 
ployed  any  person  to  perform  the  duties  oi  any 
office"  temporarily  vacated,  as  design-ited  in 
tbe  third  article. 

This  is  the  whole  extent  of  itsmeaning,  and 
it  cannot  be  so  tortured  as  to  authorize  an 
"ad  interim"  appointment  made  dunng  the 
session  of  the  Senate. 

I  conclude,  therefore,  that  the  President  hav- 
ing violated  the  act  of  March  2, 1867,  as  alleged 
in  the  first,  second,  and  third  articles,  is  guilty 
of  a  high  misdemeanor. 

Of  the  fourth,  sixth,  seventh,  and    ninth 
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articlea,  I  need  not  speak,  as  the  trial  fwjed 
eucirely,  tomy  apprehension,  in  establishiog  the 
allegationa  therein  setfo"^  hy  aoj  aubatantial 
proof.  No  satisfactoc;  evidence  ivas  presented 
to  ip;  mind  of  ?,  conspiracy  as  alleged  in  either 
of  the  artieleB.  In  this  I  think  the  Hooee 
witirely  fiiiled  to  make  good  their  charges. 

The  fifth  article  charges  that  the  Pre«dent 
eonapiced  "i^  Lorenzo  Thomas  and  others  -to 
"  prevent  and  hinder  the  executioB  of  an  act 
.entitled  '  An  Ad  regnlating  the  tenure  of  cec- 
.t^^  civil  offices,'  and  in  pursuance  of  smd 
conspiracy  did  unlawfuiij  attempt  to  prevwjt 
Kdwin  M.  Stanton"  from  holding  the  office  of 
Secretary  of  W^ar.  That  there  was  an  under- 
standing betwectvthe  Presid  ent  an  d  Thomas  that 
the  latter  was  to  be  substituted  for  Stanton  in 
the  office  of  Secretary  of  War,  in  disregard  of 
the  act  of  March  2,  1S67,  is  clear,  but  thatthere 
Tvas  any  .concert  to  uae  force  to  bring  it  about 
does  not  appear  from  the  evidence. 

The  eighth  ardcle  charges  upon  Andrew 
Johnson  a  high  misdemeanor,  in  that  he  issued 
a  letter  of  authority  to  Lorenzo  Thonjas,  trans- 
ferring to  him  the  office  of  Secretary  for  the 
^epartjnent  of  War,  in  :violation  of  law,  when 
there  was  no  vacancy  in  said  office,  and  when 
the  Senate  viaa  in  session,  with  intent  unlaw- 
fully to  control  the  disbuisements  of  the  mon^s 
appropriated  for  the  military  service  and  for 
the  Department  of  War. 

I  have  already  given  my  opinion  upon  the 
issuance  of  the  letter  to  Thomas  in  whati  have 
said. in  raspect  to  the  second  and  third  articles. 
That  a  control  of  the  money  awropriated  for 
the  military  service  and  the  Department  of 
W,&T  was  a  .principal  motive  for  securing  the 
place  of  Mr,  Stantin  is  self-evident,  for  without 
itthe  office  coiildnot  be  administered,  and  would 
be  a  vain  and  useless  shadow  of  power.  I  do 
not  see  that  this  article  adds  anything  new,  for 
the.gravamen  of  the  charge  is  involved  in  the 
third  article.  The  final  judgment  upon  this 
must  be  the  same  as  upon  that. 

The  facts  alleged  in  the  tenth  article  ace 
known  and  rebd  of  al!  men,  and  are  not  denied 
iby  the  respondent.  That  the  speeches  referred 
.tointhjsatticlewere  "  slanderous  harangues," 
showing  not  only  a  want  of  culture,  but  the 
entire  absence  of  good  sense,  good  taste,  or 

«iod  temper,  nobody  can  deny.  But  in  view 
F  the  liberty  of  speet^  which  our  laws  au- 
thorize, in  view  of  the  culpable  license  of  speech 
whichiBpracticedand  allowed  in  other  branches 
of  the  Government,  I  doaht  if  we  can  at  pres- 
ent maUe  low  and  scnrcilousspeechea  a  ground 
of  impeachment.  I  say  thisin  sorrow,  and  not 
in  any  spirit  of  palliation,  for  the'  speeches 
referred  to  in  the  chaiges  were  infamous  and 
blasphemous,  and  could  not  have  been  uttered 
by  any  man  worthy  to  hold  the  exalted  posi- 
tion of  Chief  Magistrate  of  an  intelligent  and 
virtuous  people.  Personal  decency  should  be 
deemed  esseutial  to  high  official  responsibility 
in  this  Republic,  but  it  must  he  secured  by  a 
public  sentiment  which  shall  ^zact  virtue  rather 


tlutn  availability  in  those  whom  it  advances  tg 
the  great  trusts  of  society.  When  we  refieot 
how  essential  to  national  wellare  and  human 
progress  is  that libwty.of speech -whichwe have 
inherited,  and  how  readily  a  restriction  upon 
its  abuse  may  turn  to  an  abuse  upon  its  resb'ic- 
tion,  we  hesitate  to  inflict  a  merited  penal^ 
upon  this  prominent  (lender.  We  aeem  it 
safer  to— 

"Beiir  those  ilia  we  have, 
I!han  i;  to  othais  that  ne  know  not  oL" 

There  are  four  distinct  allegations  in  the 
eleventh  article.  The  first  relates  to  the  Pies- 
ident's  misrepresentations  of  Congress  in  pub- 
lic speech,  and  has  already  been  reviewed  in 
considering  the  tenth  article. 

Tbe  second  charges  a  violation  of  "an  act 
tegulaUi^  the  tenure  of  certtuit  «vil  offices," 
by  unlawfully  devising  an^  contriving,  an4 
attempting  to  devise  and  coiitrive,  me^s  .1^ 
prevent  Mr.  Stanton  from  resuming  his  office 
of  Secretary  of  War  after  the  Senate  had  re- 
fused to  concur  in  his  suspension.  This  is  ^ 
charge  not  mentioned  in  any  preceding  article, 
and  «a  proof  is  unequivocal  and  satisfactory.' 

The  attempt  was  made  through  General 
Grant,  and  the  President's  letter  of  reproof  t« 
that  distinguished  citizen  for  defeating  his 
wicked  purpose  by  refusing  to  participate  with 
him  in  a  premeditated  breach  of  law  and  con- 
tempt of  the  Senate,  is  the  impregnable  demon- 
stration of  the  allegation.  The  following  is 
the  language  of  his  letter ; 

"Youhadfannd  in  onr  first  conrersncc  'that  tba 
President  was  desirons  of  fceepiiiK  Mr.  Stanton  ant 
of  office,  whttkffr  tustained  in  the  ttttpention  or  not't* 
YoatanawwhAt  reasons  bad  mdacea  the  President 
to  aSk  from  iron  a  pTOmise;  f  on  also  knew  thnt  lit 
case  f  onr  vi^ws  of  duty  did  net  aooord  with  bis  owp 

another  aupointment.   Even  ignoriDg  the  esist^nte 


Sider  these  eironmstanoes  yov.  did  not  offer  to  leturii 
e  place  to  mj  poBsessioD.  ha^  ^cording, 1«  roar 
own  statement,  plaoed  yourself  in  a  position  whars. 
coDld  I  have  antieipated  your  action.  I  would  htsp 
been  compelled  to  ask  of  you,  ns  I  was  eompelled  to 
ask  of  70 nr  predecessor  in  the  War  Department,  a 
letter  of  resignation,  or  else  to  resort  to  the  rnoHb 
disagreeable  expedient  of  Btispendins  you  biasoa- 


which  their  importance  would  justify.  TbjB 
evidence  upon  the  records  by  which  they  are 
supported  is  very  slight.  I  have  been  the  more 
surprised  at  this  inasmuch  as  the  last  sets  forUi 
that  the  President  attempted  to  prevent  the 
execution  of  the  act  entitled  "An  act  to  provide 
for  the  more  efGcient  government  of  the  rebal 
States."  This  I  have  deemed  tbe  pritnum 
mtAile  which  has  impelled  tie  entire  policy  of 
the  Executive. 

This  has  been  the  motive  of  all  our  eiEcep- 
tional  legislation ;  this  has  prolonged  and  mul- 
tiplied our  sessions ;  this  has  distracted  busi- 
ness, and  protracted  Ihe  unrest  of  society,  and 
this  will  be  the  CKwuing  iniamy  of  an  Adsiki- 
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stratJon  inaugurBted  b;  as brsbi nation.  At!  || 
these  willful  Tiolations  oflawbave  drawn  their 
inspiTatlon  from  this  fell  intent.  If  tbej  had 
been  only  technical  and  inadvertent  lapses  or 
had  resulted  from  misapprehension  they  might 
be  pardoned,  but  being  apecimens  ifFoni  a 
flagrant  catalogue  of  persistent  law-breaking 
public  safety  demands  a  resort  to  constitutional 

There  may  be  wise  and  patriotic  men  who 
fear  lest  connction  shonld  impress  a  habit  of 
instability  upon  our  institutions  and  unsettle 
ithe  foundations  of  society.  No  statesman 
should  be  censured  for  a  prudent  forecast,  but 
he  should  not  heshate  to  use  the  means  which 
the  experience  of  ages  has  shown  to  be  essen- 
tial safeguards  of  popular  rights.  The  English 
ministry  retire  with  every  defeat,  and  these 
frequent  changes  of  administration  strengthen 
rather  t^an  weaken  the  Oovernment.  A  people 
careless  and  not  over-jealous  of  their  rights 
are  in  danger  of  overthrow.  History  teaches 
that  great  wars  enhance  the  powers  of  the 
ilxecntive  at  the  expense  of  popular  rights, 
and  that  powers  once  exercised  are  likely  to 
be  held  as  an  inalienable  prerogative.  We-are 
no  exception  to  the  rule.  With  us,  the  tempt 
otion  of  the  Chief  Magistrate  to  overstep  hi 
onthority  is  even  greater  than  in  OovernmenI 
where  execative  power  is  less  limited.  It  is 
difScull  for  a  ruler  who  has  nsed  for  years 
without  wrong  the  unlimited  powers  of  war  to 
restrict  himself  at  once,  on  the  return  of  peace, 
to  the  narrow  limits  then  essential  to  the 
security  of  popular  rights. 
Abraham  Lincoln  in  a  : 
oended  the  ordinary  exi 
authority,  and  we  legalized  it  as  a  military 
neceaaity.  Four  years  of  laborious,  patriotic, 
suffering  life,  devoted  to  a  rescue  of  the  liber- 
ties and  integrity  of  the  Republic,  were  the 
pledges  he  gave  that  he  would  not  usurp  or 
abuse  bis  power  for  the  gratification  of  either 
revenge  or  ambition.  Andrew  Johnson  baa 
no  such  excuse  and  can  give  no  such  security 
,  when  he  oversteps  his  constitutional  limits  and 
sets  aside  law.  . 

There  have  been  no  "public  considerations 
of  a  high  character"  to  justify  hia  high-handed 
usurpation  of  power.  There  was  nothing  in 
the  personal  character  and  nothing  in  the  offi- 
cial conduct  of  this  distinguished  minister  of 
war,  who,  more  than  the  great  French  minister, 
.  may  be  said  to  have  "organized  victory, "which 
eodid  give  the  shadow  of  a  pretext  for  his  sus- 
pension or  removal.  His  offense  waa  that  at 
the  expense  of  personal  comfort  he  fulfilled 
the  pnrpoae  of  CongAss  and  checked,  if  he  did 
not  bafne  the  effort  of  the  Bxecntive  to  arrest 
the  legal  and  peaceful  reorganizaljon  of  the 
South.  Hia  obedience  to  the  spirit  and  letter 
.  of  our  laws  "constrained"  the  President  to 
"  cause  him  to  surrender  the  office." 

If  the  President  is  convicted  he  suffers  fora 
violation  of  law;  if  acquitted,  Mr.  Stanton  suf- 
fers for  obedience  to  the  law.     Back.of  the 


acts  for  which  the  former  is  on  trial  lie  tiie 
three  years  of  malignant  obstruction  of  law 
and  public  order  pouring  a  wicked  intent  into 
the  allegations  of  this  indictment;  Back  of 
this  attempted  removal  of  Mr.  Stanton  lies  the 
splendid  rec(ffd  of  the  great  Secretary,  whick 
will  hereafter  thread  your  history  like  a  path 
of  gold.  Who  shall  fall  in  the  final  issue,  he 
who  obeys  or  he  who  defies  your  legislation? 

If  conviction  may  impress  instability  upon 
our  institutions,  acquital  may  destroy  the  ori- 
ginal adjustment  and  balance  of  their  powers 
and  hasten  their  overthrow.  The  lessons  of 
history  warn  us  rather  against  the  indulgence 
than  the  arrest  of  arbitrary  power. 

When  power  flows  back  into  the  hands  of 
the  people  it  only  returns  to  its  original  and 
rightful  source ;  but  when  it  passes  up  into 
the  hands  of  a  usurper,  the  reign  of  despotism 
is  inaugurated.  History  hjis  been  a  perpetud 
struggle  between  popular  rights  and  personiil 
ambition,  and  experience  shows  that  we  do 
not  utter  empty.wordswben  wesay  that  "TJff- 
lance  is  the  price  of  liberty." 

As  a  member  of  the  -House  of  Representa- 
tives, I  voted  under  the  obligations  of  an  oath, 
for  the  act  of  March  2,  1867,  with  a  plear  uo- 
dersUinding  that  it  protected  Mr.  Stanton  ai 
Secretary  of  War  against  removal  at  pleasure 
by  the  President ;  and  now,  when  he  is  brouglj, 
to  our  bar,  to  be  tried  for  the  consuaimati<»i 
of  that  act,  I  but  discharge  a  solemn  dut^, 
from  which  I  cannot  escape,  when,  as  a  Sen- 
ator, I  pronounce  Andrew  Johnson  guilty  of 
a  violation  of  that  law. 


HON.  CHARLES  R.  BUCKALBW. 


The  first  article  of  impeachment,  whiph 
chafes  the  isauingof  the  order  for  the  rejnoTOl 
of  Edwin  M.  Stanton  from  hia  office  of  Secre- 
tary of  War  upon  the  21st  Februarj;,  1868,  iff 
the  moat  important  one  of  the  articles,  and 
presents  itself  first  for  consideration.  It  is 
charged  that  that  order  w(iB  unlawfully  issued 
with  intent  to  violate  tke  tenure-of-o£fice  act  of 
March  2,  1867,  and  contrary  to  the  Constitu- 
tion of  the  United  States,  and  that  by  issuing 
it  the  Preaident  did  commit  and  was  guilty  of 
a  high  misdemeanor  in  office. 

Was  the  order  for  the  removal  of  Mr.  Stan- 
ton authorized  by  the  Constitution  and  laws  of 
the  United  States,  or  was  it  in  violation  of  either 
or  boli?  The  argument  upon  this  question 
has  been  prolonged  and  exhaustive ;  but  to  a 
just  conclusion  it  will  only  be  necessary  to 
examine  a  few  points  and  nlace  them  in  their 
proper  relationa  to  each  otner  and  to  the  gen- 
eral question  involved. 

As  a  constitutional  question,  the  executive 
pow^r  to  remove  from  office  may  be  placed 
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npon  those  two  provisions  of  the  Constitution 
01  tlie  United  States  wlitoh  declare  that  the 
executive  power  pf  the  Government  shall  be 
vested  in  tie  President,  and  that  he  shall  take 
care  that  the  laws  be  faithfully  executed.  The 
power  to  remove  being  executive  in  its  nature, 
and  its  exercise,  upon  Gt  occasions,  being 
neceasar;  to  the  due  execution  of  the  laws,  it 
is  insisted  that  it  is  vested  in  the  President  by 
these  prorisions-Df  the  Constitution.  And  such 
was  the  decision  of  Congress  after  full  debate 
in  1789. 

If  this  construction  of  the  Constitntion  be  a 
trae  construction  there  can  be  no  doubt  that 
the  President  had  due  authority  to  issue  the 
order  far  the  removal  of  Mr.  Stanton. 

But  the  power  of  the  President  to  remove  a 
Secretary  of  War  from  office  is  clearly  declared 
by  the  second  section  of  the  act  of  the  7th  of 
Aaguat,  1789,  organizing  the  War  Department. 
That  section  reads  as  follows ; 

"Them  Ehall  be  in  mid  Department  an  inferior 
offioer,  to  be  appointed  by  the  said  prinoipal  officer. 

Kbe  employM  ttierdn  aa  he  ih^  deem  proper,  lo 
I  called  the  Cluef  Clerk  in  the  Deputment  of  Wor, 
and  who,  vAmmr  lit  taid  pnttdpat  aglcer  thall  be 
r»mm)tdJr<»ni>Si''eivikeI'rendHiiQftheTMSe(tStittei, 
or  In  anr  aitse  otvaeiaey,  shall  duriPK  snoh  vaoancy 
have  the  oharitB  and  cuatody  of  ill  reoorda,  booka, 
and  papers  appertaining  to  the  said  Deportment." 

Whether  this  section  simply  admits  that  the 
President  has  power  to  remove  by  virtue  of 
the  Constitution  or  confers  the  power  upon 
him  h  not  material  to  our  present  purpose.  In 
either  case  it  is  a  legislative  declaration  that 
he  can  remove  the  Secretary,  the  "principal 
oEBcer"  in  the  Department  of  War. 

Againj  it  is  in  evidence  and  undenied  that 
Secretaries  of  War  have  always  been  appointed 
and  commissioned  to  hold  their  office  "  during 
the  pleasure  of  the  President  of  the  United 
States  for  the  time  being,"  and  Mr.  Stanton's 
commission — the  onljone  ever  issued  to  him — 
ia  in  that  form. 

It  only  remains  to  inquire  whether  recent 
legislation  has  changed  the  tenure  of  office  of 
the  Secretary  of  War  so  as  to  impair  or  destroy 
the  President's  power  of  removal.  The  first 
section  of  thetenure-of-officeactof  2dMarch, 
1867,  is  as  follows: 

"Tbataof  person  holding  anv  civil  office  to  which 
he  hss  been  ]tppoiDted  by  and  with  the  advioe  and 
oonaentof  the  Senate,  and  every  person  who  ehall 
4ieiaalur  be  appointed  to  any  Etieh  office  and  shall 
become  duly  qnalifled  to  act  therein,  ia  and  shall  be 
entitled  to  hold  such  otflce  nntil  a  enccescor  shall 
have  been  in  like  manner  appointed  and  duly  quali- 
fied, except  aiberein  otherwise  provided :  Provided, 
ThattheSeoretariesof  State.oftheTrensory.ofWar. 
of  tbc  Nnvy,  and  of  the  Interior,  the  Poslmaaier 
General  and  the  Attorney  General,  shall 
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Pfesideiil  by  whom  Ibey  may  bave  been  appointed 
and  for  one  month  thereafter,  aubiect  to  removal  by 
and  with  the  advice  and  oonEent  of  the  Senate." 

The  proviso  of  this  section  puts  the  heads 
of  Departments  into  a  class  by  themselves, 
but  cannot  have  practical  effect  upon  four  of 
the  Secretaries  who  were  appointed  to  office  by 
Mr.  Lincoln,  namely,  the  Secretaiy  of  State, 
the  Secretary  of  War,  the  Secretary  of  the 


Treasury,  and  the  Secretary  of  the  Navy.  They 
were  appointed  by  Mr.  Lincoln  in  his  first  term 
and  were  commissioned  by  him,  in  the  usual 
form  which  then  obtained,  to  hold  theiroffices 
"  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being."  Theirs  waa 
then  a  tenure  at  will ;  they  were  to  hold  atthe 
pleasure  of  the  President  who  appointed  them, 
or  of  his  successor,  whoever  that  successor 

The  Secretary  of  the  Interior,  the  Postmaster 
General,  and  the  Attorney  General  had  been 
appointed  by  Mr.  Johnson  and  had  received 
commissions  in  the  same  form.  So  stood  the 
case  as  to  the  heads  of  Departments  when  the 
tennre-of- office  act  was  passed. 

The  proviso,  therefore,  in  declaring  that  heads 
of  Departments  should  hold  during  the  term 
of  the  President  by  whom  they  may  liave  been 
appointed  and  for  one  month  thereafter,  could 
not  have  the  practical  effect  of  expanding  or 
changing  the  tenure  upon  which  the  Lincoln 
Secretaries  held  their  offices!  for  the  term  of 
the  President  who  appointed  them,  and  during 
which  they  were  appointed,  expired  March  i, 
1865,  and  they  were  never  reappointed  after 
its  expiration.  Besides,  Mr.  Johnson's  term 
began  in  April,  1865,  and  when  the  law  was 
passed,  March  2,  1867,  there  w 
ning  of  a  President  by  whom 
appointed.     There  c"      '  " 


that  they  held  o 


n  his  second  t< 


they  had  been 

L,  from  the  fact 
after  March  4,  1865.  No 
ere  issued  to  them,  and  in 
fact  no  new  appointments  were  possible  with- 
out the  advice  and  consent  of  the  Senate,  which 
was  never  asked  for  or  given. 

In  my  opinion,  alt  Secretaries,  present  and 
future,  were  within  the  descriptive  words  of 
the  proviso,  but  the  Lincoln  Secretaries  were 
not  practically  within  the  operation  of  the  new 
tenure  which  that  proviso  established.  They 
were  within  the  words  which  distinguished  ana 
separated  heads  of  Departments  from  other 
civil  officers  of  the  Government,  but  not  effect- 
ually brought  within  the  new  tenure  rule.  For 
purposes  of  classification  all  heads  of  Depart- 
ments were  named  in  the  proviso  and  excluded 
from  the  body  of  the  section,  but  the  tenure 
of  those  Secrelariea  waa  not  in  fact  changed, 
but  was  left  as  before. 

No  one  can  doubt  the  complete  application 
of  the  tenure- of- office  act  to  all  heads  of  De- 
partments appointed  by  future  Presidents. 
They  will  all  hold  during  the  term  of  the  Pres- 
ident who  shall  appoint  them,  and  for  one 
month  thereafter;  there  *ill.be  no  exceptions. 
If  a  President  shall  be  chosen  for  a  second 
term  the  members  of  his  Cabinet  must  be  reap- 
pointed if  they  are  to  hold  for  more  than  one 
month  in  his  new  term.  But  suppose  a  Presi- 
dent shall  die,  resign,  or  be  removed  from 
office  before  his  term  shall  run  out?  Will  hia 
Cabinet  be  fastened  upon  his  successor  for 
one  month  only  or  for  the  remainder  of  the 
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full  term  ?  Will  a  Secretaij  appoint' 
4,  186D,  be  entitled  to  hold  for  a  fixed  and  inde- 
feasible term  of  four  feara  and  one  month, 
or  may  he  ioae  his  place  sooner  by  tbe  death, 
resignation,  or  removal  of  the  President  who 
appoints  him?  Now,  thia  is,  in  one  view,  an 
im'^Mrtaiit  inquiry  in  fixing  the  construction  of 
thu  tenure- of- office  act  in  its  application  to  the 
case  before  ua.  For  if  it  shall  appear  thqt 
upon  the  death,  resignation,  or  removal  of  a 
future  President  his  Cabinet  will  go  out  at  the 
end  of  one  month,  there  is  no  ground  left  for 
the  argument  that  Mr.  Stanton  now  holds  his 
office  under  the  lajr.  He  can  claim  to  hold 
it  only  npon  the  ground  of  the  non-es  pi  ration 
of  Mr.  Lincoln's  second  term.  If  that  term 
expired  with  Mr.  Lincoln's  life  he  has  no  stand- 
ing whatever  in  any  forum  of  honest  debate. 

In  my  opinion,  in  case  of  the  death,  resig- 
nation, or  removal  of  a  future  Preaident,  hia 
Cabinet  will  go  out  of  ofBce  at  the  end  of  one 
month.  A  President  takea  a  four-year  term 
subject  to  the  implied  condition  that  he  shall 
live  ao  long  and  shall  not  reaign  or  be  removed 
upon  impeachment.  His  term  ends  when  for 
any  cause  he  vacates  or  is  removed  from  his 
office  and  can  no  longer  perform  its  duties. 
The  term  of  the  Emperor  Charles  V  ended 
when  he  resigned  hia  crown;  that  of  James  II 
when  Parliament  declared  he  had  abdicated 
the  throne  by  withdrawing  hiraeelf  from  the 
realm.  In  the  ordinary  case  of  an  officer  of 
tiie  United  States  who  holdu  for  a  term  of 
years,  if  he  die,  resign,  or  be  removed  from 
office  pending  his  term,  the  term  enda  and  his 
successor  takes  a  new  full  term.  But  it  may 
be  said  that  oar  present  case  is  a  peculiar  one, 
because  a  Vice  Preaident  is  provided  to  fill 
out  the  terra  of  a  President,  who  dies,  resigns, 
or  ia  removed.  The  Constitution  does  not  say 
that.  It  says  that  in  case  of  the  death,  &c., 
of  the  President,  the  duties  of  the  presidential 
office  shall  devolve  upon  the  Vice  President. 
If  it  be  a  case  of  temporary  disabiUty  of  the 
Preaident  the  Vice  President  will  perloim  the 
duties  of  the  office  until  the  disability  shall  be 
removed.  If  it  be  a  case  of  vacancy  in  the 
presidential  office  the  Vice  President  will  per- 
form the  duties  of  the  office  during'  the  time  or 
term,  for  which  He  W{is  elected  Vice  President. 
He  becsmea  Preaident  in  fact,  not  foe  the 
term  of  another,  but  for  his  own. 

The  Constitution  providea  that  when  there 
no  President  or  Vice  President  to  discbarge 
the  duties  of  the  presidential  office,  such  duties 
shall  be  discharged  byaome  other  officer  to  he 
designated  by  law,  until  a  new  Preaident  shall 
be  cliosen.  Bat  under  an  existing  law  (act 
of  March  1,  17921  such  choice  of  a  new  Pres- 
ident may  possibly  be  made  hy  electors,  two 
or  three  years  before  the  running  out  of  the 
former  President's  term,  and  yet  the  new  Pres- 
ident will  be  chosen  and  vrill  hold  for  a  full 
four-year  term.  The  old  and  the  new  terms 
will  not  overlap  each  other  in  such  case,  will 
be  coexistent  to  any  extent,  because  the 
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former  enda  with  the  event,  whatever  it  may 
be,  which  causes  the  vacancy  in  the  preaiden- 
tial  office. 

We  may  conclude,  then,  that  the  words  "  the 
term  lif  the  President"  menlioned  in  the  ten- 
ure-of  office  ac*  and  in  the  Constitution  ia  tha 
actual  period  of  aervice  of  a  President — in- 
eluding  any  time  of  temporary  disability — and 
that  such  term  may  end  by  death,  resignation) 
or  removal,  as  well  aa  by  the  regular  expira- 
tion of  four  years.  It  follows  that  Mr.  Stan- 
ton eould  ffot  claim  to  hold  hia  place  as  Secre- 
tary of  War  ander  the  tenure  created  by  the 
proviso  to  the  first  section  of  the  tenure-of- 
office  act,  even  though  he  had  been  appointed 
in  fact  or  constructively  in  Mr.  Lincoln's  sec- 
ond term  of  service  aa  President  of  the  United 
States.  In  no  sense  can  it  be  a^d  that  he  is 
holding  hia  office  in  or  during  "the  term  of 
the  Preaident"  hy  whom  he  was  appointed. 
But  if  this  be  granted  it  becomes  evident 
that  his  case  is  quite  outside  of  the  tenure-of- 
office  act,  and  wholly  unaffected  by  it.  And 
theplain  words  ofthe  act  of  1789,  and  the  lan- 
guage of  his  commission,  declare  him  to  be 
lubject  to  removal  at  the  pleasure  of  thePrea- 
Ishallnotexamineatlength  the  adroit  argu- 
ment which  places  Mr.  Stanton's  case  within' 
the  body  of  the  first  sebtion  of  the  tenure-of- 
office  act  upon  its  logical  eixpulsion  from  the 
proviso.  This  is  evidently  an  after  thought, 
which  can  derive  but  little  support  from  verbal 
criticism,  and  none  whatever  from  the  history 
or  policy  of  the  law.  Plainly  the  purpose  of 
the  law  was  to  put  all  heads  of  Departments 
in  a  separate  class  and  attach  them  to  the  par- 
ticular Presidents  by  whom  they  are  appointed. 
No  President  shall  have  Secretaries  imposed 
upon  him  whom  he  has  not  selected,  nor  (as 
I  construe  the  law)  shall  he  be  compelled  to 
retain  in  a  second  term  those  he  had  selected 
in  his  first.  He  may  once  in  any  term  freely 
choose  his  advisers^  (subject  only  to  aenatorial 
confirmation,)  but  if  reelected  he  ia  notbonnd 
to  keep  them,  nor  can  be  in  an;  case  impose 
them  upon  hia  anceessor.  The  law  only  binds 
him  to  retain  them  (when  once  chosen)  during 
the  term,  or  remainder  of  the  terra,  in  which 
they  are  aelected,  and  then  they  retire. 

But  this  evident  policy  of  the  law  is  in  fiat 
contradiction  of  the  argument  which  places 
Mr.  Stanton's  case  within  the  body  of  the  sec- 
tion, and  assigns  to  him  a  tenure  of  indefinite 
duration  in  the  future.  No  future  President 
(any  more  than  the  present  one  in  case  of  hia 
reelection)  could  shake  off  thia  Secretary  witli- 
ont  the  consent  of  the  Senate^  if  this  argument 
be  aound. 

Not  one  word  was  uttered  in  either  House 
of  Congress  when  the  act  was  paased  indicat- 
ing that  the  Lincoln  Secretaries  were  included 
or  intended  to  be  included  in  the  body  of  the 
first  section ;  but  a  most  explicit  statement  was 
made  by  Senator  Sherman  (without  dissent 
from  any  quarter)  that  the;  were  excluded 
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from  the  protecUon  of  the  »et  oad  would  re- 
mBia  subject  to  removal  b;  tlie  President. 

It  is  chained  in  the  first  article  of  impeach- 
meut  IL3  an  ingredient  of  the  offense  Oierein 
alleged  to  have  been  comuiitted  bj  the  Presi- 
dent, or  as  a  serious  aggravation  thereof,  that 
the  order  for  the  removal  of  Mr.  Stanton  was 
issued  during  a  season  of  the  Senate  and  with- 
out senatorial  advice  and  consent.  This  par-  ■ 
ticular  accusation  was  supposed  by  many  in 
the  outset  of  this  controversy  Co  be  unanswer- 
able. But  it  possesses  no  importance  what- 
ever. For  neither  the  constitutional  argument 
for  executive  power  to  make  removals  from 
office,  nor  the  act  of  1789  organizing  the  War 
Department,  nor  an;  other  farmer  statute  re- 
lating to  removals,  nor  the  practice  of  the  Gov- 
ernment,' recognizes  any  distinction  of  time 
(in  making  removals)  between  session  and  re- 
cess. The  President  in  all  cases  where  he  is 
authorized  to  remove  an  officer  may  remove 
him  during  a  session  of  the  Senate  as  well  aa 
in  a  recess  between  sessions,  for  aught  that 
appears  in  the  constitutional  reasoning,  in  the 
legislation,  or  in  the  practice  of  the  past. 

Prior  to  1867  all  removals  were  to  be  made 
by  the  President  upon  his  own  responsibility, 
without  senatorial  advice  or  consent.  Whether 
the  Senate  was  In  session  or  not  when  aremoval 
was  made,  was,  therefore,  wholly  immaterial 
to  his  exercise  of  his  power.  The  presence  of 
the  Senate  was  of  importance  only  when  a  new 
and  complete  appointment  was  to  be  made  to 
fill  a  vacancy,  whether  produced  by  removal  ot 

Upon  the  whole  we  roust  come  to  the  con- 
clusion, that  if  Mr.  Stanton  holds  under  the 
tenure- of* office  act  he  cannot  be  removed, 
either  in  session  or  in  recess,  without  the  con- 
sent of  the  Senate;  but  if  he  does  not  hold 
under  that  act,  then,  under  the  prior  laws  and 
practice  of  the  Government,  he  may  be  removed 
by  the  President  at  any  time.  In  either  case 
the  charge  that  he  was  removed  during  a  ses- 
sion of  the  Senate  is  unimportant,  if  not  absurd. 

The  order  for  the  removal  of  Mr.  Stanton  was 
in  exact  conformity  with  the  precedent  in  the 
case  of  Timothy  Pickering,  Secretary  of  State, 
who  was  removed  from  office  by  President 
Adams  on  the  12th  of  May,  1800. 

The  first  session  of  the  Sixth  Congress  began 
December  2,  1799,  and  ended  May  14,  1800. 
(Trial,  p.  595.)  The  removal  was  therefore 
during  a  session  of  the  Senate.  On  Saturday 
May  10,  President  Adams  wrote  to  Mr,  Picker- 
ing requesting  him  to  resi^,  and  stating  his 
desire  for  an  answer  to  his  communication 
"on  or  before  Monday  morning,  because  the 
nomination  of  a  successor  must  be  sent  to  the 
Senate  as  soon  as  they  shall  sit."  This  last 
remark  was  obviously  made  with  reference  to 
the  adjournment  of  C     g  f    by     solution 

ofthe2l8tof  Aprilth  w  H  u  e  hadagreed 
lo  adjourn  the  seas  no  M  nday  May  12, 
and  a  resolution  of  th  S  nate  to  xtend  the 
session  to  the  1411  had  j    t  h  en   ej  cted  by 


the  Honse.  (3  Senate  Journal,  77,  78,  92.) 
It  was  necessary,  therefore,  that  a  nomination 
of  a  successor  should  be  sent  to  the  Senate 
"as  soon  as  they  should  sit"  on  Monday,  in 
order  to  confirmation  before  the  final  adjourn- 
ment of  the  session. 

Hr.  Pickering's  answer,  refusing  to  resign, 
is  dated  on  Monday,  the  12th,  and  it  is  a  fair 
if  not  inevitable  conclusion,  from  the  tacts 
known  to  us,  that  it  was  sent  to  the  President 
on  the  morning  of  that  day.  For  the  Pre»- 
dent  had  requested  that  the  answer  should  be 
sent  to  him  on  or  before  that  morning,  and  he 
took  action  upon  the  answer,  which  indicat^l 
that  he  received  it  at  that  time.  He  issued  an 
order  dated  the  12th.  peremptorily  discharging 
Mr.  Pickering  from  turther  service  as  Secre- 
tary of  State,  and  as  soon  as  the  Senate  met, 
on  the  same  day,  sent  to  it  a  message  nominat- 
ing ■'  John  Marshall,  of  Virginia,  to  be  Secre- 
tary of  State  in  place  of  Timothy  Pickering, 
removed."     (Trial,  pp.  356,  857. ) 

On  May  12,  a  resolution  passed  both  HouseH 
extending  the  session  to  the  14th,  (3  Senate 
Journal,  92,  94,)  and  on  Tuesday,  the  13th,  the 
Senate,  in  executive  session,  confirmed  the 
nomination  of  Judge  Marshall  as  Secretary  of 
State.^    (Trial,  p.  889.) 

It  is  clear,  then,  that  Mr.  Pickering  was 
removed  daring  a  session  of  Congress  and  of 
the  Senate;  tbathe  was  removed  beforeanom- 
ination  of  his  eaccessor  was  transmitted  to  the 
Senate,  and  that  his  successor  was  t:onfirnied 
and  appointed  on  a  subsequent  day. 

The  views  of  the  manaeera.of  the  impeach- 
ment upon  the  Pickering  case,  as  expressed  by 
them  to  the  Senate  upon  this  trial,  appear  to 
be  quite  groundless.  One  of  them  [Mr.  Bvr- 
ler]  was  of  opinion  that  the  nomination  of 
Marshall  was  sent  to  the  Senate  before  the 
order  of  dismissal  was  sent  to  Pickering,  (Trial, 
pp.  358,  859,  860,)  while  another  [Mr.  Bing- 
ham] insisted  at  length  that  the  order  of  re- 
moval was  issued  before  the  Senate  "had  com- 
menced its  session,"  and  that  President  Adame 
"did  notconsiderthatit  was  proper  even  nnder 
the  law  of  1789  for  him  to  make  that  removal 
during  the  session  of  the  Senate."  (Trial,  p. 
1173.)  Neither  one  of  these  contradictory 
opinions  can  stand.  It  is  very  evident  that  the 
removal  of  Pickering  preceded  the  nomination 
of  Marshall,  and  it  is  Deyond  dispute  that  the 
entire  transaction  was  during  a  session  of  the 
Senate,  and  not  in  recess.  The  Senate  had 
been  in  session  for  months ;  it  sat  on  the  pre- 
ceding Saturday,  (3  Senate  Journal,  92,)  and 

on  the  Monday  inhen  Kckering  was  removed 
from  office. 

The  Pickering  case  is  therefore  a  decisive 
authorityinsupportof  the  order  for  the  removal 
of  Stanton. 


The  second,  third,  and  eighth  articles  of 
impeachment  charge  the  designation  by  the 
President  of  General  Thomas  to  perform  the 
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dutiea  of  Secretary  of  War  ad  inferim,  as 
unlawfui,  and  as  coastitutitig  a  liigb  misde- 

I  think  that  that  act  of  the  Pcesideat  was 
authorized  bj  the  act  of  13th  February,  1795, 
(1  Slatutes-at- Large,  416.)  Butin  viewof  the 
BTgumeiit  that  the  law  of  1T95  is  ao  longer  in 
force.  It  becomes  neceesary  to  consider,  in 
connection,  the  several  laws  which  relate  t<i 
official  vacancies  and  disability  of  officers  in 
the  several  Executive  Departments. 

The  act  of  8th  of  May,  1792,  aeetion  8,  pro- 

"In  QBse  of  Out  death,  ahieiice  from  the  seat  of 
Oovemment,  or  aiokness  of  the  Seeretnry  of  State, 
Secretary  of  the  Traaaury,  or  of  the  Seetefary  of  the 
War  Departmont.  or  of  an  j  officer  of  either  of  the 
■aid  Depflrttaents  whose  appointment  is  not  in  the 
head  tbeieof,  nheiebv  the  j  cannot  tterform  the  duties 
of  their  said  reapeetiFe  offices,  it  shall  be  lawful  for 
the  President  of  (heUnlted  States,  in  ease  he  ehall 
think  it  necessary,  to  anthoriia  wiy  person  or  persona, 

0  perform  the  daties  ot  tbesaid 


ibiilty  b;  si. 


a  sball 


This  act,  it  will  he  seen,  was  confined  lo  the 
Departments  of  State,  of  the  Treasury,  and  of 
War,  which  were  the  only  ones  organized  when 
the  act  was  passed.  It  will  be  seen,  also,  that 
the  act  applies  only  to  cases  of  vacancy  occa- 
sioned by  death,  and  to  cases  of  disability 
occasioned  by  sickness  or  absence  from  the 
seat  of  Government. 

The  act  (if  13th  of  Febrnary,  1796,  in  its 
first  section,  makes  further  provision,  as  fol- 
lows ; 

"  la  case  < 
dIjLte.  Secretary  oj  me  j.r«ai9arF,  v 
of  the  Department  of  War,  or  of  an,  uii.™r  u.  ..^u. 
of  the  said  Dcpartmenls,  whose  appointment  is  no 
la  the  head  thereof,  whereby  they  oaanot  perfort 
the  dnties  of  their  said  respective  offioes,  it  shall  b 
lawful  for  the  President  of  the  United  States,  in  caa 
he  shall  think  it  Deceesary,  tu  authotiie  any  perso 
!r  peraons.  athis  discretion,  to  perform  the  dntie 


of  SB 


^Jnted  ur  9ueb  vaeaaey  be  filled :  Prooidaj.  That  no 
one  vacancy  shall  be  supplied  in  manner  aforesaid 
for  a  longer  term  than  six  months." 

This  act  has  no  application  to  cases  of  tem- 
Jiorary  disability,  bat  to  cases  of  vacancy  alone; 

those  of  every  description.  It  is,  however, 
like  that  of  1792,  confined  to  the  Departments 
of  State,  the- Treasury,  and  War. 

Next  follows  the  act  of  20th  of  Febrnary, 
1863.  {V2  Statutes- al- Large,  6S.)  Its  passage 
was  recommended  by  President  Lincoln  in  a 
special  message  dated  2d  of  January,  1863, 
which  reads  as  follows : 

"  I  submit  to  Congress  theeipedlenoy  oCeitendine 

itv  conferred  on  the  President  br  the  eighth  section 

of  the  act  of  the  Sth  Hay,  1T92,  to  appoint  a  peraon  to 
temporarilydischsrge  the  dntiea  of  Seoretary  of  State, 
Secretary  of  the  Treasury,  and  Sseritarr  of  War,  in 
case  of  the  death,  ahtenoe  from  tne  seat  of  Qovein- 
ment.  orsickBeas,  of  eithnaf  these  offlcera." 

Id  pursuance  of  this  recommendation  the  act 
was  passed  in  the  following  words : 

"In  ease  of  the  death,  resignation,  nbsenoe  from 
the  seat  of  Qovemmmt,  Or  sickness  of  the  head  of 


my  exeeutire  Departniant  of  the  Oavemment,  ar 
)f  any  officer  ofeitherof  the  said  Departments  iibosti 
appointment  is  not  in  the  bead  thereof,  whereby  thn' 

..  — r —  "le  duties  of  their  respeotive  offioas, 

I  for  the  PrBsidnttof  the  Tlnitii 


either  of  said  Departments  whose 


ciiJed.  Tbatno  one  racaney  shall  be  supplied  in  manr 
ner  aforesaid  for  a  longer  term  than  sii  months. 

It  will  be  observed  that  this  act  follows 
maJDly  the  language  of  the  aot  of  1792.  Tha 
particulars  iti  which  it   departs   from   it   ar« 

1.  It  extends  to  all  the  seven  Eseeutivfl 
Departments  instead  of  being  confined  to  the 
three  which  were  in  existence  in  1792. 

3.  It  applies  to  a  case  of  vacancy  by  resif- 

3.  It  authorizes  the  employment  in  tempo- 
raiy  service  in  a  Department  of  offioara  <rf 
another  Department,  instead  of'any  person" 
as  in  the  lormer  laws ;  and  lastly,  it  liorrows 
from  the  aotof  1795  thellmitatiott  of  sis  months 
upon  the  term  of  special  service  in  each  oaae 
provided  for. 

Now  the  quesUon  is  presented— did  this  act 
of  1863  repeal  by  necessary  implication  the 
yacancy  act  of  17957  It  provides  for  the  cases 
of  disability  covered  by  the  act  of  1792,  and  for 
eases  of  vacancy  occasioned  hj  death  covered 
by  the  same  act.  But  it  provides  further  for 
cases  of  vacancy  occasioned  by  resignation 
which  were  not  within  the  act  of  1792,  hut  would 
appear  to  be  within  the  act  of  1795. 

it  is  clear  that  when  a  later  statute  entirety 
snpplies  the  place  of  a  former  one  it  works  ite 
repeal.  And  so  where  a  later  statute  contra- 
dicts a  former  one,  or  is  plainly  inconsistent 
with  it,  the  former  law  falls.  In  each  case 
supposed,  there  is  an  implied  or  constructive 
repeal  of  the  old  lav. 

And  when  the  place  of  an  old  law  is  supplied 
in  part  by  a  new  one,  or  is  in  part  pl^nly 
inconsistent  with  a  new  one,  the  same  result 
takes  place  as  to  such  unnecessary  or  incon- 
sistent parts  of  the  old  law. 

Now,  the  act  of  1863  makes  provision  only 
for  vacancies  caused  by  death  or  resignation, 
whereas  the  act  of  1795  extended  to  all  cases 
of  vacancy,  including  those  caused  by  removal 
or  expiration  of  term  of  service.  As  there  is 
no  express  repeal  of  the  old  law,  and  as  the 
new  one  does  not  fully  supply  ite  place,  the  old 


I   cases   of  vacancy  caused   by  i 
■      ■  nofte 


And  this  view  is  strengthened  by  consider- 
ing the  fact  that  the  act  of  1868  was  asked  for 
by  Mr.  Lincoln  for  no  purpose  of  repealing 
former  laws,  but  to  extend  the  disabilities  act 
of  1792  lo  all  the  Executive  Departments. 

It  may  be  insisted  upon  further,  that  whereas 
the  act  of  1795  did  not  repeal  the  act  of  1792, 
that  of  1893  cannot  be   held  to  repeal   the 
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act  of  1705._  Now,  the  act  of  1702  waa  often 
acted  upon  in  the  practice  of  the  Government 
down  to  recent  timea,  and  it  was  referred  to  hy 
Mr.  Lincoln  as  a  sabsisting  law  in  his  com- 
munication to  Congress  of  2d  January,  1863. 
If,  then,  the  act  of  1795  did  Aot  repeal  the 
act  of  1792  because  it  prorided  for  a  case  of 
vacancy  by  death,  and  thus  far  supplied  the 
former  law,  the  act  of  1808  cannot  be  held  to 
repeal  the  act  of  1795  because  it  provides  for 
cases  of  vacancy  by  death  and  by  resignation. 
In  each  case  the  elder  statute  continues  in 
force  except  so  far  as  its  place  is  filled  hy  the 
younger. 

The  argument  so  far  proceeds  upon  the 
^nnd  that  the  act  of  1863  is  to  some  extent 
inconsistent  with  theformer  laws  and  partially 
displaces  them.  But  is  it  clear  tliat  it  is  in- 
consistent with  those  laws?  The  former  laws 
authorize  the  President  to  designate  "  any 
person''  to  discbarge  the  duties  of  an  office  ad 
interim  in  case  of  vacancy  therein  or  disabil- 
ity of  the  incumbent.  Is  it  certain  that  these 
words,  "anj/  person,"  should  be  held  to  in- 
clude any  officer  of  the  Government  without 
regard  to  the  character  of  his  office  or  the 
duties  and  responsibilities  chained  upon  blm 
bylaw?  An  officer  under  bond,  if  taken  away 
from  his  proper  office  and  appropriate  duties, 
could  not  be  held  responsible  npon  hia  bond 
for  any  default  caused  thereby  (nor  his  snre- 
t  th  )  without  gross  injustice  ;  and  many 
th  d  fficuldes  mi^t  be  suggested  upon  such 
t  t  on  of  the  law.  At  all  events,  one 
w     Id  th  nl;  that  a  very  clear,  specific,  express 

Sby  statute  would  be  necessary  to  with- 
w         fiicer  from  the  duties  of  an  office  to 
wb   h  h    had  been  assigned  by  due  appoint- 
m     t      der  the  Constitution  (upon  senatorial 
b  on)  and  assign  him  to  duty  in  an- 

tb        ffice.    The  act  of  1863  provides  spe- 
fi     11}  that  this  may  be  done,  and  thus  gave 

I  g  I    auction  to  a  practice  which  bad  ob- 
to     d  t    some  extant  before  its  passage.    But 

t  y  doubtful  whether  the  disability  and 

a        y    cts  of  1792  and  1795  conferred  this 

p  w       f  transferring  officers  from  one  offi",e 

t  th  r  upon  the  President.     If  they  did 

t     h     act  of  1863  may  be  held  as  addi- 

t        It    and  not  restrictive  of  the  provisions 

f  Ih    f  rmer  laws,  and  ail  question  of  incon- 

t      y  between  them  will  disappear.     The 

i    m      laws  may  then  be  held  to  Btaod  good 

t       II  cases  arising  under   them,  and  to 

th  adinierim  authority  to  "any  per- 

t  heads  of  or  presidential  appointees 

h     Departments  and  charged  with  other 

d  t      bylaw. 

Th         les  for  the  construction  of  statutes 

tel         behalf  of  the  defense  on   this  trial 

II  y  strongly  against  the  argument  for  the 
rapl    d    epealof  theactof  1795by  theaetof 

1  6       Repeals  by  implication  are  not  favored 

bj  th    I  w;  where  alaterstatuteis  not  plainly 

tent  with  a  former  one,   both  shall 

Stand ;    remedial  statnte  shall  be  construed 


of  ages  fully  protect  the  statute  of  1795  against 
'"■-  argument  of  the  prosecution,  and  give  to 
complete  sanction  as  an  existing  law.  As- 
in^  that  that  act  continued  in  force  us  to 
cies  occasioned  by  removal,  it  iustifled, 
beyond  al!  question,  the  letter  of  aathority  to 
Qeneral  Thomas  of  21st  February,  authorizing 
him  to  perform  the  duties  of  Secretary  of  War 
ad  inlerim,  and  the  second,  third,  and  eighth 
articles  of  impeachment  are  wholly  without 

It  has  been  said  that  the  tenure- of- office  act 
ipeals  all  prior  laws  which  authorized  ad 
interim  service  in  the  Executive  Departments, 
but  the  fact  is  not  so.  The  tenure- of- office 
act  has  no  repealing  clause,  and  its  eighth  sec- 
tion does  most  clearly  recognize  the  validity 
of  ad  interim  selections  for  executive  offices. 
That  section  is  as  follows  : 

That  whenever  the  President  shall,  withoat  the 


perform  the  dul 


isury  thereof ;  anditsha 


all  the  : 


Passing  now  from  the  general  question  of 
ad  inUrint  legislation,  it  remains  to  inquire 
whether  the  letter  of  authority  to  General 
Thomas  was  forbidden  by  any  provision  ofthe 
tenure- of- office  act.  The  sixth  section  of  that 
act  provides  r 


V  Ip  the  vr 


countersisaius,  or  Usaingofanroommiesiea  or  letter 
of  authoiity.  for  or  in  respect  to  an;  meh  appoint- 
mentor  employment,  shall  be  deemed,  and  are  hereby 
declared  to  be.  high  miBdemeanors.'^&c 

Now,  an  act  done  which  is  declared  to  be  a 
high  misdemeanor  by  this  section  must  be  one 
which  is  "contrary  to  the  provisions"  of  this 
act.  And  it  is  evident  that  it  must  contravene 
someprovision  of  the  first,  second,  or  third  sec- 
tions, because  thosealone  relate  to  the  subject- 
matter  of  removal  and  appointment.  But  it 
has  beenshown  already  that  Mr.  Stanton's  case 
is  not  within  the  first  section  of  the  act,  and 
that  that  section  could  not  be  violated  by  his 
removal  and  the  designation  of  Thomas  to 
supply  his  place  ad  interim.  Nor  have  we  in 
hand  a  case  of  suspension  or  temporary  ap- 
pointmentor  employment,  in  recess,  under  the 
second  section,  nor  the  case  of  an  office  in 


vision  in  any  other  part  of  the  law  to  which  it 
can  attach  itself  for  the  purpose  of  charging  b. 
misdemeanor  upon  the  President  of  the  United 
States.  In  other  words,  the  letter  of  authority 
to  General  Thoraas  not  being  "  contrary  to  the 
provisions"  of  the  tenure- of- office  act,  the 
sixth  section  cannot  declare  the  act  of  issuing 
it  to  be  a  high  misdemeanor,  punishable  by 
indictment  or  impeachment. 
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I  sbaLI  pass  the  chaise  found  in  these  artt- 
ciee,  that  the  letter  of  authority  to  Thomaa 
Tias  issued  during  &  session  of  the  Senate  and 
witbout  senatorial  consent,  with  the  single 
remarlc  that  it  is  made  upon  a  misconceptioa 
of  tbe  nature  of  t^n  ad  iaterim  order.  Such 
order  is  not  an  appointment,  (witbin  the  mean- 
ing of  the  Constitution,)  nor  is  it  subject  to 
senatorial  advice  and  consent. 

But  the  question  remains:  suppose  the  act 
of  1863  did  complelel}-  repeal  the  act  of  1795, 
relating  to  vacanciee  in  executive  ofBces,  and 
tliat  there  is  no  law  which  expressly  authorizes 
the  letter  of  authority  to  Oenerai  Thomas, 
then  was  the  issuing  of  tjiat  letter  a  high  mis- 
demeanor in  officeV  Unquestionably  it  was 
not,  unless  made  such  b;  the  sixth  section  of 
the  tenure- of- office  act,  which  baa  just  been 
disproved.  In  fact  the  issning  of  such  a  letter 
by  the  President,  even  without  statutory  au- 
thority, whea  required  by  the  interests  of  tbe 
{ublie  service,  may  be  not  innocent  merely, 
ut  laudable.  The  order  issued  by  President 
Lincoln  to  General  Skinner,  to  act  as  Post- 
master General  ad  interim,  although  without 
authority  of  law,  was  not  a  criminal  offense. 
It  was  a  justifiable  order  to  meet  an  emer- 
gency in  the  public  service.  A  large  number 
of  similar  orders  for  ad  intmin  service  In  tbe 
several  Executive  Departments,  wholly  uuau- 
thorized  by  any  statute,  have  been  put  in  evi- 
dence on  the  present  trial.  Tbey  were  made 
by  President  Jackson  and  by  his  successors  in 
the  presidential  oEEce  frequently  and  without 
question. 


The  fourth,  fifth,  sixth,  and  seventh  articles 
of  impeachment  chaise,  in  various  forms,  a 
conspiracy  between  the  President  and  General 
Thomas  on  21st  of  February,  1868,  and  are, 
when  cwidensed  and  freed  from  verbiage,  in 
substance  as  follows : 

Article  IV.  That  tbe  President  conspired 
with  Thomas  and  otliers  unknown  with  intent 
by  intimidadon  and  threats  unlawfully  to  pre- 
,  vent  Mr.  Stanton  from  holding  his  office  as 
Secretary  of  War,  thus  violating  the  Constitu- 
tion and  the  conspiracy  act  of  Ju!y  31,  1861, 
and  thereby  committing  a  hi |h  crime  in  office. 

Article  V.  That  he  conspired  with  Thomas 
tind  oilers  to  prevent  the  execution  of  the 
tenure- of- office  act,  and,  in  pursuance  of  that 
conspiracy,  unlawfully  attempted  to  prevent 
.  Ml-.  Stanton  from  holding  his  office  of  Secre- 
tary of  War,  thereby  committing  a  high  mis- 
demeanor in  office. 

Article  VI.  That  he  conspired  with  Thomas 
to  seize  by  force  the  public  property  in  the 
Department  of  War,  whereof  Stanton  had  cus- 
tody, contrary  to  the  conspiracy  act  of  1861, 
and  with  intent  to  violate  the  tenure- of- office 
act,  whereby  he  did  commit  a  high  ctSm 
office. 

Article  VII.  That  he  conspired  with  Thomaa 
unlawfully  to  seize  the  public  property  in  tbe 
Department   of  War,   in   Stanton  s  custody, 


with  intent  to  violate  the  tenure- of- office  act, 
whereby  he  did  commit  a  high  misdemeanor 

The  charges  in  the  fourth  and  sixth  articles, 
of  conspiracy  to  use  intimidation,  threats,  and 
force  to  prevent  Mr.  Stanton  from  holding  his 
office,  and  to  oblain  possession  of  the  public 
property  in  the  War  Department,  contrary  to 
tbe  conspiracy  act  of  1861,  are  not  sustained 
but  disproved  by  the  evidence  upon  the  trial ; 
and  it  is,  therefore,  unnecessary  to  subject 
them  to  particular  examination. 

The  charges  in  the  fifth  and  seventh  articles, 
of  conspiracy  to  violate  and  to  prevent  tbe 
execution  of  the  tenure- of- office  act,  as  well 
as  those  in  the  fourth  and  sixth  articles,  are 
founded  upon  the  order  for  the  removal  of  Mr. 
Stanton  and  the  letter  of  authority  to  General 
Thomas  of  21st  of  February,  1868,  and  have 
no  support  whatever  if  those  papers  were  law- 
fully issued. 

It  is  difficult  to  see  how  the  simple  issuing 
of  an  official  executive  order  or  letter  under 
a  claim  of  right,  and  its  acceptance  or  peace- 
ful action  under  it  by  a  subordinate  officer,  can 
constitute  a  conspiracy  in  point  of  law.  The 
confederating  together— the  mutual  agreement 
or  plot  between  the  parties — -which  is  an  essen- 
tial element  of  conspiracy,  would  in  such  case 
seem  to  be  wanting.  But,  certainly,  if  the 
order  and  letter  of  authority  were  issued  to 
accomplish  a  lawful  purpose,  there  is  an  end 
of  all  the  conspiracy  articles,  and  of  all  tbe 
other  articles  down  to  and  including  the  eighth. 
The  allegations  about  intimidation,  threats,  and 
force  in  the  fourth  and  sixth  articles  being 
unproved  or  disproved,  all  the  first  eight  arti- 
cles rest  upon  the  assertion  that  Mr.  Stanton's 
case  is  within  the  tenure- of-office  act,  and  his 
tenure  defined  and  protected  Dy  it.  If  that 
rtion  be  refuted,  all  those  eight  articles, 
ipported,  fall  into  ruin. 


But  few  words  are  necessary  upon  the  ninth 
article,  which  recitesthe  conversation  between 
the  President  and  General  Emory  on  the  22d 
February,  1868,  in  which  the  President  ex- 
pressed the  opinion  that  the  second  section  of 
the  Army  appropriation  act  of  March  3,  186T, 
which  required  that  all  orders  and  instructiotiB 
relating  to  military  operations  issued  by  the 
President  or  Secretair  of  War  should  he  issued 
through  the  General  of  the  Army,  Ac,  was 
unconstitutional.  The  article  charges  the 
President  ivith  an  intent  to  induce  General 
Emonr  to  violate  said  act,  and  to  receive  and 
obey  his  orders  in  contravention  thereof,  with 
the  further  intent  thereby  to  enable  him  (the 
President)  to  prevent  the  execulion  of  the 
tenure- of- office  act,  and  to  prevent  Mr.  Stanton 
from  holding  the  office  ot  Secretary  of  War. 

The  testimony,  instead  of  sustaining  these 
averments  of  intent,  repels  them,  and  it  ex- 
plains in  a  satisfactory  manner  how  the  inter- 
view  between    the   President   and    General 
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Emoi^  was  brouglit  about,  and  how  tke  con- 
Teisation  concerniug  the  Army  appropriation 
act  arose.  It  ia  not  necessary  to  consider-the 
legal  sufficiency  of  this  article  in  form  or  sub- 
ttaace  as  an  article  of  impeachment  when  iti 
material  averments  are  diisprOTed. 


The  tenth  article  charges  the  ntferaiice  of 
Certain  public  speeches  by  the  President  as  a 
high  misdemeanor  in  office.  The  first  was 
delivered  at  the  Executive  Mansion,  in  Wash- 
ington, on  the  ISlh  day  of  August,  1866 ;  the 
second  at  Cleveland,  on  the  3d  Septeraher ; 
Hid  the  third  at  St.  Louis,  on  the  Stb  of  Sep- 
tember of  the  same  year;  and  extracts  from 
ibem  ate  set  forth  in  the  Specifications  of  this 
ftrtJcle.  They  are  charged  to  have  been  indeceftt 
6nd  unhecofning,  and  made  with  intent  to  bring 
the  Congress  of  the  tJnit«d  States  into  con- 
tempt and  disgrace,  and  to  excite  the  resent- 
ment of  the  people  against  it  and  against  the 
laws  by  it-duly  enacted. 

The  sufficient  answer  to  this  article  is,  that 
it  charges  no  offense  against  the  laws  of  the 
United  States,  and  that  it  calls  in  question  that 
priviiege  of  freedom  of  speech  which  is  the 
common  birthright  of  the  American  peoE>Ie. 
The  President  m  those  speeches  denounced 
the  Thirty- Ninth  CongtesS  for  its  course  on  the 
subject  of  reconstruction,  and  imputed  to  some 
of  its  members  responsibility  for  the  New 
Orleans  massacre.  He  said  also  that  it  was  a 
Congress  of  but  a  part  of  the  States ;  a  remark 
WhiA  was  perfectly  true,  and  did  not  neees- 
sariij  import  a  denial  of  its  constitutional 
powers.  But  neither  these  nor  any  other 
Obgervations  made  by  him  can  be  brought 
within  the  prohibitions  of  any  law  of  the  Uni- 
ted States,  and  their  utterance  was  the  exer- 
cise of  a  right  which  cannot  be  questioned 
either  in  the  ordinary  couria  of  law  or  in  a 
court  of  impeachment. 

The  ease  of  Judge  Humphreys  is  not  a  pre- 
cedent to  sustain  this  article.  Ue  was  im- 
peached, to  be  sure,  for  a  speech  made,  but  the 
speech  was  treasouable  in  character  and  eSect, 
for  it  incited  to  armed  resistance  against  the 
tJuited  States,  and  gave  to  the  public  enemies 
"aid  and  comfort.  tts  utterance  was  an  act 
of  treason  which,  being  committed  by  a  civil 
officer  of  the  United  States,  rendered  him 
liable  to  impeachment  and  removal  from  office. 

TUB  alEVEHS  ABTICLE. 

The  elerenth  article  is  nondescript,  and  a 
curiosity  in  pleading.  As  an  article  on  which 
to  convict.  Its  strength  consists  in  'its  wet- 
ness— in  the  obscurity  of  its  charges  and  the 
intricacy  of  its  form.  As  an  aflerChought  of 
the  House  of  Bepresenlatives,  or  rather  as  a 
reluctant  concession  by  the  House  to  the  per- 
tinacity of  its  author,  it  is  not  merely  supple- 
mentary to  the  other  articles  in  position,  but 
bears  upon  its  face  the  evidence  of  its  distinct 
and  peculiar  origin.  Considered  in  parta  it 
ia  nothing — the  propositions  into  which  it  is 


divisible  cannot  stand  separately  as  charges  of 
criminal  conduct  or  intention ;  and  considered 
as  a  whole  it  eludes  the  understanding  and  baf- 
fles conjecture.  While  we  cannot  suppose  it 
U>  have  been  drawn  in  acorn  of  the  Senate, 
before  whom  it  was  to  be  placed  as  an  article 
of  impeachment,  it  would  be  true  to  the  pater- 
nity of  a  scornful  spirit  and  a  reckless  brain  if 
such  paternity  were  assigned  to  it. 

The  matter  of  this  aidcle,  so  far  as  sub- 
stance can  be  detected  ia  it,  is  drawn  mostly 
from  the  other  articles ;  but  that  matter  is 
arranged,  manipulated,  and  combined  together 
in  a  manner  to  vex  the  student  and  confound 
the  judge  i  and  the  new  particulars  of  charge 
or  aggravation  (whichever  they  may  be)  con- 
tained in  the  article  are  hinted  at  rather  than 
expressed,  and  we  viunlj;  explore  the  context 
to  discover  distinctly  their  antecedents  or  the 
conclusions  to  which  they  lead. 

As  no  abstract  can  do  justice  to  this  article 
it  must  be  given  in  extenso.     It  is  as  follows: 


Bubatonoe,  that  the Hhirtr-NinlhCongreBsof  the  Uni- 
ted Statee  was  not  a  Congreas  of  the  United  States 
Buthoriaed  by  the  Conatitntioa  to  eiercise  lefisls- 
tive  power  nnder  the  earae,  but,  oa  tbe  oontrary, 
was  a  CoDgreBB  of  onlr  part  of  the  States,  therehf 
deuyiag,  and  intendiiiK  to  deny,  that  the  leaisLaciou 
of  said  Congress  waavaiid  or  obligatort  uponliim,  the 
said  Andrew  JohaBon.  except  In  so  far  as  he  aaw  St 

inteniilingCodea]',thepoweroftheBaidThirti'7KiDth 

of  the  United  ^tes;  and,  la  pursnanee  of  said  dec- 
Inration,  the  said  Andrew  Johnson.  President  of  the 
United  States,  ttflerwards,  to  wit.on  the  21st  day  of 
February,  A.II.18SB,  at  thaelty  of  Washington.iu  the 
Distikt  of  Oolumbia,  did.  uulawfolly,  and  in  disre- 
gard of  the  requirement  of  the  Oengtitatian.tluit  ha 
BhoutdtakeearethaCthe  laws  befUthftillreleented. 
attempt  to  prevent  the  eieeution  of  an  aOt  entiued 
"An  aot  regulating  thecenate  of  ceiCailiinvUBiBaeB," 
passed  March  2,  1S67,  bf  unlawAilly  darisliie  and 
contriving,  and  attempting  to  devisB  and  eontriva 
means  by  which  ha  shonld  prevent  Edwin  H.  Stah' 
ton  Irom  forthwi^  resuming  the  functions  of  the 
office  of  Seoretarjr  for  the  Department  of  War.  not- 


n  of  said  Edwin  M.  Stanton 


>  devise  and  contrive  u 


"An  act  making  appropriaUone  for  the  surporC  of 
the  Army  for  tbe&Hnlyeai  epdinc  June  3a.  ]H«S.  and 
for  other  purposes,"  approted  Maa?ah  S,  lS67i  and, 
also,  to  prevent  the  eseontioB  of  an  aet  enUtled  "An 
BUt  to  provide  for  tlie  more  etBdnt  government  of 
the  rebel  States."  pasud  Hareh  S.  1867.  whereby  the 
said  Andirew  Johnson.  Fnddeutaftbe  United  States, 
did,  then,  to  wit,  on  the  21st  day  of  Febraary,  A.  D. 


No  one  having  been  known  to  assert  that  he 
understood  fully  this  article,  it  may  be  thought 
hazBrdous  lo  attempt  its  exposition.  But  the 
difficulty  of  the  task  will  doubtless  be  taken 
into  due  account  by  all  generous  persons  in 
judging  itspeifon 
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The  mduceiaent  contwned  in  the  first  three 
liaeB  and  the  conclusion  are  taken  from  the 
formal  parts  of  prior  articles. 

The  cittUMe  which  seta  forth  the  speech  of 
the  16th  of  Aagust,  1866,  and  the  intent  of  that 
speech,  maj  be  considered  as  coQStitating  the 
body  of  the  charge,  as  the  ground  of  the  ehai^e, 
as  a  part  of  the  charge,  or  as  the  introduction 
to  the  charge.  Whichever  it  may  be,  it  is  bor- 
rowed from  the  tentbarticSe,  and,  if  condemeed 
there,  must  fall  here  as  a  diatinct  charge  or 
element  of  accusation. 

Next,  it  is  said  that  the  President,  "  in  par- 
suance"  of  said  speech  of  ISUi  August,  did, 
on  21st  Febmacy,  1868,  "  attempt  to  prevent 
the  execution"  of  the  tenure- of- office  act  by 
"devising  and  contriving,  and  attempting  to 
devise  and  contrive,  means"  to  prevent  Stan- 
ton from  resuming  his  office  of  Secretary  of 
War,  &c. 

Is  this  merely  a  specification  nnder  the  prior 
charge,  or  a  continuation  of  that  charge,  or  a 
gnbstantive  and  distinct  or  separable  accusa- 
tion 7  If  it  be  the  first  or  second  of  these  it 
will  share  tbe  fate  of  the  prior  charge  in  a  vote 
of  guilty  or  not  guilty  upon  the  whole  article. 
And  the  words  in  pursuance,  with  which  this 
division  begins,  may  be  thought  to  so  connect 
it  with  the  prior  matter  aa  to  render  this  result 
certain.    If,  however,  this  division  be  a  distinct 

further.  In  that  view  it  must  aver  the  subatanee 
of  a  criminal  charge.  But  thi^  it  does  not  do. 
It  avers  only  certain  action  of  the  President's 
mind — no  overt  act,  no  conduct  of  his,  good 
or  bad.  He  "devised  and  contrived,  and 
attempted  to  devise  and  contrive,  means"  to 
keep  Mr.  Stanton  out  of  office.  But  he  used 
tio  means,  and  he  took  no  steps  to  create  or 
provide  them.    It  is  true  he  is  charged  with  an 

attempt  to  prevent  the  execution  of  tbe  ten- 
ure-of-office  act,"  but  only  by  the  "Revising 
and  contriving,  and  attempting  to  devise  and 
contrive,  means"  to  keep  Mr,  Stanton  out  of 
office. 

In  brief,  this  accusation  is  that  the  President 
cogitated  the  means  to  keep  Mr.  Stanton  out  of 
office,  and  thereby;  violated  the  tenure- of- office 
act  I  It  is  too  plain  for  question  that  no  crim- 
inal act  is  charged  here,  nor  anj;  fact  set  forth 
upon  which  a  judicial  invesdjcation  can  be  had 
or  judgment  be  pronounced.  But  it  has  been 
supposed  and  asserted  that  this  part  of  the 
eleventh  article  refers  to  a  detire  and  intention 
of  the  President,  not  on  21st  of  February,  but 
in  January  before,  to  prevent  Mr.  Stanton  from 
resuming  his  office.  Be  it  so.  If  we  are  to 
build  up  a  proper  charge  with  a  proper  date 
from  materials  obtained  outside  of  the  articles, 
and  proceed  to  try  the  President  upon  it,  to 
what  conclusion  may  we  arrive  ?  Why,  that 
the  President  had  an  intention  to  keep  Stanton 
out,  and  devised  a  plan  or  means  for  that  pur- 
pose, but  did  not  use  those  means  or  put  that 
plan  into  execution.  Here  was  no  breach  of 
the  tenure- of- office  act,  or  of  any  other  lai 


Whether  his  purpose  was  good  or  bad,  it  did 
not  lead  to  an  actual  offense ;  and  if  his  inten- 
tion had  been  carried  out  in  an  act,  what  woulj 
that  act  have  been?  Why,  obviously  ore  order 
for  the  removal  of  Stanton  before  he  had  act- 
ually resumed  his  office.  But  that  would  have 
raised  precisely  the  same  question  which  was 
raised  by  the  order  of  removal  of  2l9t  Feb- 
ruary, which  we  are  to  determine  under  the 
first  article  of  impeacbment.  An  order  re- 
moving Mr.  Stanton  would  have  borne  the 
same  legal  character  whether  issued  to  pre- 
vent him  from  resuming  his  office  or  to  turn 
him  out  after  he  had  resumed  it. 

The  next  clauses,  and  the  concluding  clauaea 
of  accusation  in  this  article,  aver  a  devising 
and  contriving,  &c.,  to  prevent  the  execution 
of  tbe  Army  appropriation  act,  [arepetition  of 
the  chaise  in  the  ninth  article,  and  unproved,) 
and  also  to  prevent  the  execution  of  the  recon- 
struction act  of  March  2, 1867,  (also  unproved.) 
Whether  these  clauses  relate  to  the  same  ante- 
cedents or  not,  and  whether  they  are  indepen- 
dent of  each  other  or  not,  we  need  not  inquire. 
Nor  is  it  necessary  to  enlarge  upon  the  absurd- 
ity of  holding  that  a  contriving  to  prevent  the 
execution  of  the  Array  appropriation  act  or  the 
reconstruction  act  will  establish  or  tend  <o  es- 
tablish an  attempt  to  prevent  the  e: 
thetenure-of-offieeact;  for,  aa  these  ai 


There  are  several  questions  relating  M  the 
constitutionality  and  construction  of  the  act  of 
2d  March,  1867,  ("to  regulate  the  tenure  of 
certain  civil  offices,")  which  remain  to  be 
examined.  They  do  not  arise  upon  the  con- 
sideration of  any  one  article  alone,  but  upon  the 
consideration  of  nearly  alt  of  them,  and  can 
be  most  conveniently  presented  in  this  place 
atler  the  articles  have  been  separately  exam- 

I.  Was  the  tenure- of- office  act  constitutional 
in  itsapplication  to  heads  of  Executive  Depart- 
ments who  were  in  office  at  the  time  of  itspas- 
s^e?  Thisquestion  assumes,  for  the  purposes 
of  argument,  that  they  were  brought  within  the 
act  by  its  terms  and  that  a  new  tenure  was 
fixed  for  them  by  it.  I  have  no  hesitation  in 
answering  this  question  in  the  negative,  and  in 
holding  that  it  wag  not  competent  for  Congress 
to  assign  to  Mr.  Stantou  an  office  of  more 
extended  duration  or  greater  security  of  tenure 
than  that  which  he  held  under  his  commission 
by  virtue  of  presidential  appointment.  This 
seems  to  me  too  clear  for  doubt  or  denial  when 
we  consider  the  character  of  the  office  and  the 
plain  words  of  the  Constitution. 

The  Secretary  of  War  is  the  bead  of  an 
executive  Department ;  his  office  as  such  head 
is  expressly  mentioned  in  the  Constitution,  and 
his  appointment  must  be  by  the  Presiden'  ' 
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the  meaning  of  the  appointment  clause  of  llie  j 
Const! Cution,  CoDgreaa  cannot  provide  another 
mode  of  appointing  him,  much  less  assume  the 

i lower  of  appointing  him  to  themselves.  It 
allows  that  they  cannot  eive  to  a  Secretai'^  a 
right  to  hold  his  office  beyond  the  term  for 
which  he  was  appointed,  or  to  hold  it  freed 
from  a  condition  npon  which  the  appointment 

Let  til  is  proposition  be  illastiated  b;  exam- 
pies  and  it£  truth  and  soundness  will  more 
clearly  appear.  Take  the  case  of  a  future  Secre- 
tary, holding,  ander  this  tenure' of-ofiice  act,  for 
a  term  of  four  jears  and  one  month  by  virtue 
of  a  presidential  appointment  to  wUicn  sena- 
torial advice  and  consent  has  been  given.  Can 
Congress  by  law  extend  his  term  7  Can  they 
by  statute  authorize  him  to  hold  liid  office  for 
night  or  ten  years  instead  of  four?  If  so,  the 
officer  will  hold  under  the  statute  during  all 
the  time  added  to  his  term  in  contempt  of  the 
constitutional  power  of  appointment.  Again, 
suppose  the  case  of  a  Secretary  appointed  and 
commissioned  to  hold  during  the  pleasure  of 
the  President.  Can  Congress  by  statute  author- 
ize him  to  hold  during  good  behavior,  thus 
making  bis  office  one  for  life  (unless  removed 
for  legal  misconduct)  instead  of  one  at  the 
pleasure  of  the  appointing  power?  In  this  case, 
also,  the  new  right  is  conferred  in  derogation 
of  the  power  held  by  the  President  and  Senate 
nnder  the  Constitution.  And  in  the  precise 
case  which  ne  have  before  us,  Mr.  Stanton 
holdiiigunderhis  appointment  and 
at  the  pleasure  of  the  President,  ci 
by  statute  give  him  a  right  to  hold  his  .  . . 
for  a  term  of  years  E^ainst  the  President's 
will?  If  they  can  do  this  they  can  also  here- 
after, at  their  pleasure,  assign  him  an  additional 
term  of  years  or  give  him  a  life  estate  in  his 
office.  In  either  case  what  have  we  but  a  new 
appointment  to  office  by  Congress? 

By  the  express  words  of  the  Constitution  the 

Srincipalofficersofthe  Government  (including, 
think,  the  heads  of  the  Executive  Depart- 
ments) must  be  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the  Senate, 
and  the  appointment  of  inferior  officers  maybe 
vested  by  law  in  the  President  alone,  in  the 
courts  of  law,  or  in  tlie  heads  ofDeparUuenta. 
^Each  House  of  Congress  may  choose  their  own 
officers,  but  in  no  case  whatever  can  Congress 
appoint  an  officer  of  the  United  States.  Being 
Clearly  incapable  of  making  an  appointment, 
they  cannot  change  one  alterit  is  made,  giving 
it  a  character  ^id  duration  which  were  not 
within  the  contempladon  or  intention  of  the 
appointlogriowerwnenthe  office  wa^  conferred. 

I  conclude,  then,  that  If  the  tenure  of- office 
act  be  construed  to  place  the  cases  of  Mr. 
Stanton  and  of  the  otner  Lincoln  Secretartes 
within  a  new  tenure- of- office  rule,  it  is  so  far 
forth  unconstitutional  and  void,  and  can  afford 
no  support  to  the  first  eight  and  to  the  eleventh 
articles  of  impeachment. 

2.  It  ia  important  to  observe  that  no  objec- 


tion upon  constitutional  grounds  is  made,  oi 
can  be  made,  to  some  parta  of  tbe  tenure-of- 
office  act.  The  sixth  section,  for  instance,  is 
entirely  unexceptionable,  and  was  very  prop- 
erly acted  upon  by  the  President  in  giving 
notice  to  the  Secretary  of  the  Treasury  of  Mr. 
Stanton's  suspensionin  August,  1S6T.  And  so 
the  second  section  of  the  act,  in  authorizinjj  the 
suspension  of  officers  between  sessions  o!  the 
Senate,  violates  no  provision  of  the  Coustitu- 
tion,  and  denies  no  just  claim  of  executive 
power.  It  was  quite  competent  for  the  Pregi- 
deut  to  suspend  Mr.  Stanton  under  that  section, 
notwithslAuding  his  denial  of  the  validity  of  tbe 
first  section,  and  if  be  had  done  so  in  express 
terms  he  would  not  have  exposed  himself  to  a 
charge  of  inconsistency.  It  is  true  he  puts  hia 
suspension  of  Mr.  Stanton  upon  the  executive 
power  to  remove  him  nnder  the  Constitution, 
holding  that  the  power  to  remove  includes  the 
power  to  suspend,  but  still  the  act  of  suspen- 
sion fell  within  the  letter  of  the  law  and  was  ia 
all  respects  conformed  to  it.  While  it  was  front 
the  President's  point  of  view  a  good  exercise 
of  power  under  the  Constitution,  it  was  also 
undeniably  a  good  zeroise  of  power  within  tbe 
terms  of  the  law;  and  if  placed  upon  the  latter 
ground  alone  it  would  not  be  an  admission  of 
the  constitutionality  of  the  whole  law,  but  only 
of  so  much  of  the  second  section  as  nuthorizeB 
suspensions  from  office.  It  is  only  necessary 
to  add  here,  by  way  of  explanation,  that  while 
Mr.  Stanton's  case  is  believed  not  to  come 
within  the  operation  of  the  first  section,  the 
power  to  suspend  him  is  clearly  conferred  by 
the  second. 

3.  I  bold  that  the  violation  of  law  by  a  Pres- 
ident which  will  constitute  an  impeachable  high 
crime  or  misdemeanor  most  be  a  willful  and 
intentional  violation,  and  in  its  nature  calcu-. 
jated  to  produce  serious  injury  to  tiie  public 
service.'  Mistake  anderior  of  judgment  merely 
are  not  to  be  punished  by  impeachment,  but 
only  grievous  and  willful  crime  which  endan- 
gers the  public  safety  or  welfare.  Therefore, 
if  there  was  an  honest  misconstrucdon  of  the 
tenure-of- office  act  by  the  President,  in  hold- 
ing that  Mr.  Stanton's  case  was  not  within  it, 
he  cannot  be  convicted.  The  removal  of  Mr. 
Stanton  was  not  an  act  calculated  to  injure  the 
public  service  or  shock  the  moral  sense  of  the 
people.  And  tbe  construction  of  the  tenure- 
of-office  act  adopted  by  the  President,  whether 
right  or  wrong,  was  not  an  unreasonable  or 
rash  one,  but  was  precisely  that  c< 


which  had  been 


the  li 


eof  it 


consistent  with 

i.  Assuming  that  tbi 

tenure- of- office  act  was 

itionality 


the  Senate  at 
>d  which  appears  to 

of  doubtful  constl- 
I  bold  that  the 


tuLiouaiiiy  auu  uuubbEuciiuu,  i  iiiriu  iiiub  lui; 
President  was  fully  justified  in  challenging  its 
application  to  his  Secretaries,  and  in  taking 
necessary  steps  to  have  its  validity  and  con- 
struction determined  in  the  courts  of  law.  But 
his  position  as  to  his  right  and  duty  in  tHs 
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respect  Iiaa  been  grossly  misrepresented  and, 
perhaps,  greatly  mis  understood.  It  was  stated, 
however,  by  Judge  Curtis,  io  lis  opening  for 
the  defense,  with  a.  clearness  and  completeness 
whieh  leave  nothing  to  be  desired,  ana  remove 
"  le  for  misconception  or  complaint.    He 


to  odVanco  upon  or  oo 

id  by  the  Preai 

le faittfiillj'  exeonted.   When  alaw.hoa 


UielanleuDoonatitutionul.andtbEittherefarehewill 

:.  Hehaanosuohideaof  hisduhr-  Hiaidea 

uy  iB,thB,tif  a  I--' -" ■-"  — '" 

^BeliBTes  to  be 

law  aSeols  the  iatereBtti  of  third  pereona.  tbi 
■  '  — 's  are  affected  mnst  take  oare  of  them,  nuui- 
>m,  laisB  qaeidauB  eonaeu^g  tbem  it  they 

interests  of  the 

Lt  the  polls  that  i 
LLLuijunikj  way. 
lut  when,  Seoators,  a  question  arises  whetiier  . 

leojile  through  tiie  Constitution,  aud  bo  alon 


And  again  he  aaid,  (page  391:) 

"  So  lone  aa  it  ia  a  gueation  of  administTatirs  dnty 
voerely  heTthe  President]  holds  that  be  is  bouad  by 
the  law." 

It  is  admitted  on  all  hands  that  a  private 
citizen  may  proceed  in  a  peaceful  manner  to  re- 
sist any  law  which  violates  his  personal  rights 
under  the  Constitution,  and  may  bring  such 
lawbefore  the  courU  for  judicial  condemnation. 
And  even  if  ho  should  be  mistaken  as  to  his 
right,  and  as  to  the  invalidity  of  the  law,  his 
error  will  not  be  imputed  lo  him  as  a  crime. 

And  so,  where  a  question  arises  as  to  the 
constitutional  right  of  the  President  to  change 
his  constitutional  advisers— the  men  who  con- 
stitute his  political  household,  and  for  whose 
acts  he  is  responsible  to  the  people  and  to  the 
law — OS  ag^nst  a  statute  which  invades  or 
denies  to  him  such  right,  can  it  be  doubted  that 
he  may  challenge  the  statutaand  carry  it  into 
the  courts  of  law  for  judgment?  And  where 
the  statute  is  plainly  in  contempt  of  the  past 

Eractiee  of  the  Government,  and  of  the  very 
ighest  authorities  which  can  be  cited  upon 
a  question  of  constitutional  law,  and  no 
but  the  President  can  bring  it  to  the  tei 
judicial  eiaminatioa  and  judgment,  is  no 
duty  to  challenge  it  asincontestible  as  his  right? 


I  have  now  concluded  my  examination  of  thi 
severs!  articles  of  impeachmeut  and  of  the  ac 
of  Congress   upon  which  most  of  them   an 


founded.  The  general  question  of  presiden- 
tial povtec  under  the  Constitution  to  remove 
ofScers  of  the  United  States  from  oSice  at  dis- 
on,  has  been  but  slightly  noticed,  and  no 
ition  has  been  bestowed  upon  those  topics 
of  declamation  and  invective  which  have  been 
intruded  into  the  trial.  The  constitutional 
question  was  discussed  by  me  at  length  when 
the  tenure- of-ofBce  act  was  passed,  and  I 
do  not  find  it  necessary  to  repeat  the  arga- 
ment  then  made  by  me  in  order  to  explain  or 
vindicate  my  judgment  upon  these  articles  of 
impeachment.  As  to  the  extraneous  and  ir- 
relevant matters  introduced  into  the  trial,  and 
particularly  into  the  argument,  I  put  them 
wholljaaide.  This  case  is  to  be  tried  upon  the 
laws  which  apply  to  it,  and  npou  the  facts 
which  are  duly  proved.  The  issue  joined  is 
not  political  but  judicial,  aud  it  is  upon  spe- 
cific articles  of  accusation.  They  are  to  be 
decided  honestlyand  firmly,  and  nothing  beside 
them  is  to  pass  into  judgment. 

In  my  opinion  the  acquittal  of  the  President 
upon  all  the  charges  preferred  against  him  is 
authorized  by  law  and  demanded  by  justice. 
He  has  committed  no  high  crime  or  misde- 
meanor. He  has  trampled  upon  no  man's 
right  i  he  has  violated  no  public  duty.  He  has 
kept  his  oath  of  ofSce  unbroken,  and  has  sought 
in  a  lawful  manner  to  vindicate  and  preserve 
the  high  constitntional  powers  confided  to  him 
hj  the  people.  He  cannot  and  ought  not  to 
be  punished  for  his  opinions  upon  public  meas- 
ures and  public  policy ;  and,  in  contemplation 
of  law,  his  conduct  in  all  the  matters  brought 
before  us  for  review  has  been  irreproachaWe. 
What  he  has  done  indicates  not  criminal  in- 
tent but  patriotic  purpose ;  and  besides,  that 
true  courage,  sustained  and  invincible,  which 
grapples  with  difiiculty  and  defies  danger. 


OPINION 


HON.  JOHN  B.  HENDERSON, 


On,  the  21st  da^  of  February  last  the  Presi- 
dent of  the  United  States  issued  an  order 
directed  to  Edwin  M.  Stanton,  Secretary  of 
War,  declaring  that  Stanton  thereby  was  re- 
moved from  his  said  office,  and  his  functions 
as  Secretary  would  cease  on  receipt  of  the 

On  the  same  day  he  issued  and  delivered 
to  Lorenzo  Thomas,  Adjutant  General  of  the 
Army,  a  letter  of  authonty  to  act  as  Secretary 
ofV/kTadinierim,  in  place  of  Stanton  removed ; 
Stanton  being  directed  to  transfer  to  Thomas 
all  the  records,  books,  papers,  and  other  prop- 
erty of  the  Department. 

These  two  acts  of  the  President,  varied  only 
in  the  form  of  the  charges,  constitute  the  chief 
ofienses  contained  in  the  first  eight  articles  of 
impeachment.  It  is  true  that  the  fourth,  fifth, 
sixth,  and  seventh  articles  charge  an  unlawful 
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conspiracy  between  the  President  and  Thomas 
to  put  Stanton  out  and  get  Thomas  in,  and 
Bome  of  these  articles  charge  that  the  President 
designed  to  carry  out  this  conspiracy  hy  force 
and  violence. 

Waiving  for  the  present  all  questions  touch - 
iDg  tJie  technical  sufficiency  of  the  charges,  as 
well  as  the  weight  and  sufficiency  of  the  evi- 
dence adducea  to  support  them,  I  nil!  first 
inquire  whether  the  President  could  legally  do 
what  he  intended  to  do  hy  iasning  the  orders. 
In  my  view  of  the  law,  the  first  and  only 
really  Important  question  to  be  settled  isthis : 
coald  tlie  President  lawfully  remove  Mr.  Stan- 
ton as  Secreta^  of  War  on  the  2l3t  day  of 
February  last?  lamawate  thattheotherques' 
tion  has  been  discussed  at  great  length,  and 
not  without  much  learning,  to  wit:  could  the 
President,  even  admitting  his  powerto remove 
Stanton,  mal^e  an  ailinfcrte  designation  to  fill 
the  vacancy  thus  created,  until  an  appoint- 
ment could  be  regularly  made? 

I  think  that  to  answer  the  former  propo- 
rtion furnishes  a  fall  answer  to  the  latter.  If 
the  President  could  not  remove  Stanton,  then 
there  was  no  vacancy  to  be  filled  hy  the  desig- 
nation of  Thomas.  If  he  could  legally  remove 
Stanton,  a  vaeanej;  was  created  which  under 
the  laws  as  they  existed  on  that  day  could  be 
filled  by  this  ad  interim  appointment. 

As  the  two  questions  are  so  intimately  con- 
nected, I  may  examine  them  together,  and  I 
proceed  to  ahow  that  the  President  possessed 
the  undoubted  power,  under  the  laws  of  Con- 
gress, to  remove  Mr.  Stanton  on  the  day  he 
attempted  to  do  so  bytssuing  the  order.  This 
ia  the  opinion  that  I  have  entertained  at  all 
times,  and  which  I  repeatedly  avowed,  both 
before  and  afler  the  passage  of  the  tenure-of- 
office  bill. 
The    Constitution    "  vests    the   executive 

Slower  "  in  the  President.  He  is  sworn  faith- 
lilly  to  "  ex ecnta  the  office  of  President,"  and 
that  he  will  "preserve,  protect,  and  defend  the 
Constitution  of  the  United  Slates."     A-partof 


be  faithfully  executed."     The  Constitution 
silent  as  to  the  power  of  removing  officers.     It 

Srovides  for  their  appointment  by  nomination 
y  the  President  with  the  advice  and  consent 
of  the  Senate.    Butif  the  Senate  should  not  be 
ia  session  when  a  vacancy  shall  "  happen," 
is  provided  that  the  President  may  "  fill  up 
such  vacancy — 

"  By  granting  a  oommiaBioii,  whioh  shall  eipire 
the  end  of  their  next  Eeeelon :  but  the  ConKresa  m, 
by  law  vest  the  appointment  of  auoh  inferior  offiof 
as  the?  thiBk  proper  in  the  President  aione.  in  t 
eonrtaoflaw,  or  in  the  heads  of  Departments." 

It  will  be  observed  that  ample  provision  __ 
made  for  the  JUling  of  offices,  but  no  express 
Iffovision  is  made  for  vacating  them.  It' ' 
made  the  duty  of  the  President  to  "  execute 
the  laws,  and  he  can  only  do  it  through  the 
officers  provided  by  law  for  that  purpose.  If 
they  become  corrupt  or  incompetent  or  refuse 


to  execute  the  law,  there  is  no  express  remedy 
named  in  the  Constitution  except  the  Impeach- 
ment process.  The  impeachment  clause,  it  was 
at  unce  seen,  was  wholly  inefficientas  a  remedy. 
The  offices  of  Government  would,  in  the  natu- 

occupy  the  entire  time  of  Congress  in  trying 
the  delinquencies  of  incumbents.  And  unless 
the  offending  officer  could  be  removed  by  some 
other  means,  the  Government  might  be  brought 
into  the  greatest  possible  danger  if  not  entirely 
overthrown  by  the  treason  and  corruption  of 
high  officials;  during  the  recess  of  Congress  or 
even  during  its  session,  but  before  an  eSectiva 
remedy  could  be  applied. 

Therefore  it  is  that  this  question  of  removals 
from  office  challenged  such  early  attention  and 
was  so  ably  and  so  exhaustively  examined  bj- 
the  First  Congress  which  met  under  the  Con- 
stitution. Many  of  the  men  who  assisted  in 
framing  the  Constitution  were  in  this  Congress 
and  participated  in  the  debate.  The  first 
offices  created  by  this  Congress  were  the  Secre- 
taryships of  Foreign  Affairs,  of  War,  and  the 
Treasury ;  and  the  questions  debated  were  the 
power  of  the  President  under  the  Constitution 
to  remove  these  officers  at  his  will  and  pleasure, 
and  the  necessity  and  propriety  of  so  declaring 
by  law.  The  House  of  Representatives,  under 
the  lead  of  Mr.  Madison,  bj  a  large  majority, 
and  the  Senate,  by  the  casting  vote  of  John 
Adams,  decided  that  the  power  of  removal 
existed  in  the  President  by  virtoe  of  the  Con- 
stitution itself.  All  agreed  that  officers  must 
and  should  be  removable  in  some  way  other 
than  by  impeachment.  Some  of  the  members 
said  the  power  was  in  the  President  alone; 
others  contended  it  rested  in  the  President  and 
Senate,  precisely  as  did  the  power  of  appoint- 

I  am  aware  that  some  persons  now  insist 
that  the  result  of  the  votes  establishing  these 
Departments,  in  the  First  Congress,  was  not 
sach  as  to  indicate  a  constitutional  construc- 
tion in  favor  of  the  presidential  power  of  re- 
moval. I  think  otherwise.  I  am  satisfied  that 
a  careful  examination  of  the  debate  and  the 
conclusion  arrived  at  by  the  votes,  will  con- 
any  unprqudiced  mind  that  the  First 
clearly  and  explicitly  conceded  thia 
power  to  the  President  as  a  constitutional 
prerogative  which  could  not  be  limited  or 
controlled  by  law.  Whatever  we  may  urge 
against  this  conclusion  as  a  correct  exposition 
of  the  Constitution,  we  cannot  well  doubt  that 
such  was  the  conclusion  arrived  at. 

Judge  Story,  in  his  Commentaries  on  the 
Constitution,  Chancellor  Kent  in  his  work  on 
American  Law,  the  Supreme  Court  of  the  United 
States,  and  the  most  distinguished  of  our  states- 
men, at  all  periods  from  that  day  to  this,  admit 
that  the  decision  of  the  First  Congress  was  such 
as  I  have  stated  it.  Many  of  them  think  the 
conclusion  was  wrong,  but  the  fact  itself  is  a 
part  of  the  history  of  the  oonntry.  But  whether 
this  First  Congress  was  right  or  wrong  in  its 
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construction  of  the  Coastitution 
but  little  as  I  view  this  subject,  except  as  it  may 
tend  to  interpret  and  explain  its  legislation. 
Let  it  be  kept  in  mind,  while  we  refer  to  these 
laws,  that  they  were  passed  by  men  who  believed 
that  the  power  of  removing  all  appointed  offi- 
cers, except  judges  of  the  Supreme  Court, 
who  held  oy  fixed  tenure,  was  vested  in  the 
President  by  the  Constitution  and  could  not  be 
withdrawn  by  laW.  The  power  of  appointing 
their  successors  was  in  the  President  and  Sen- 
ate, and  tBe  exercise  of  this  power,  they  thought, 
could  be  regulated  by  law.  Believing  that  they 
could  not  take  away  the  power  of  removal,  if 
they  desired,  they  wete  yet  further  clearly  of 
the  opinion,  and  so  expressed  themselves,  that 
Cabinet  officers  should,  and  must  necessarily, 
he  removable  at  the  will  of  the  President,  he 
being  responsible  for  their  acts. 

On  the  9th  of  August,  1789,  the  act  was 
passed  creating  the  War  IJepartment.  The  first 
section  of  theact  declares  that  the  Secretary — 

"Shall  perform  and  oxecste  snch  duties  as  s^all 
from  time  to  time  be  enjoined  on  or  intrustadto  bim 
by  the  PceaideiiC  of  the  United ,  States,  Bereesbl;  to 

to  the  land  and  naval  foioes.  ships  or  irsrlike  stores 
of  the  United  States,  or  to  aueh  otter  matt  erg  resnecl- 
inj  military  or  naval  affairs  as  the  President  of  the 
United  States  shall  as^gn  to  eaid  Department,"  &c. 
And,  further,  that  the  Secretary — 
"Shalloondnotlhebnsinesaof  the  said  Department 
siiall  from  time  to  time  oi^er  and  instruet." 

The  second  section  provides  fora  chief  cleife 
to  the  Secretary,  who— 

"■Whenever  the  said  principal  officer  shall  be  re- 
moved from  offiae  by  the  President  of  the  United 
States,  or  in  any  other  ease  olvaeaacy,  shall,  daring 
aueh  vaeanev,  have  the  charse  and  eoBtod}'  of  ail 
records,  hooks,  and  papers  of  the  Department," 

On  the  27th  of  July  preceding,  the  Depart- 
ment of  Foreign  Afiaits  had  been  established 
with  precisely  similar  provisions,  and  on  the 
2d  of  September  following  the  Treasury  De- 
partment was  established  with  the  same  pro- 
visions, except  that  if  the  Secretary  should  be 
removed  by  the  President,  or  a  vacancy  other- 
wise occur,  the  Assistant  Secretary,  who  was 
really  clerk,  should  have  chaige  during  the 
vacancy.  Now,  whether  I  look  to  the  words 
of  these  acts,  to  the  contemporaneous  history 
of  their  passage,  to  the  subsequent  constrncti " 

Sten  them  by  our  statesmen  and  jurists,  or  . 
e  action  of  the  Government  under  them,  I 
am  forced  to  the  conclusion  thfit  whatever  may 
be  the  President's  constitutional  power  in  the 
premises,  the  power  to  remove  tnese  officer 
absolutely.is  given  to  the  President  by  the  laws 
themselves,  and  was  so  intended  at  the  time. 
Th.i  Departments  are  called  Executive  Depart- 
ments. They  are  required  to  conduct  theic 
affairs  as  the  "President  shall  order 
struct,''  and  he  is  authorized  to  assign  them 
duties  not  specified  in  the  acta,  which  duties 
shall  be  discharged  "  in  the  manner  directed 
by  him."  He  is  clearly  responsible  for  their 
conduct,  and  each  one  of  the  acts  providt 


terras  that  he  may  remove  the  officer  at  any 
time,  and  the  acts  designate  who  shall  succeed 
them  in  case  of  removal  or  other  vacancy. 

In  this  state  of  the  law  it  will  be  observed 
that  no  possible  difference  can  exist  in  the  sue- 
cession,  whether  the  removal  or  other  vacancy 
should  occur  during  the  recess  or  session  of 
Congress.  In  the  cases  of  the  State  and  War 
Departments,  the  chief  clerk,  and  in  that  of  the 
Treasury  Department,  the  Assistant  Secretary, 
must  succeed  by  virtue  of  the  law. 

And  under  such  circumstances  why  should 
the  power  of  removal  be  confined  to  the  recess 
of  the  Senate  and  be  dormant  dnriua  the  ses- 
sion? No  matter  when  the  removal  is  made 
the  same  person  tahes  the  office.  If  made  In 
recess  he  will  hold  on  during  the  succeeding 
session,  unless  the  President  should  see  fit  to 
makeanew  nomination,  and  the  Senate  should 
confirm.  If  made  during  the  session,  the  suc- 
cessor fixed  by  law  holds  during  that  session 
and  through  the  coming  recess,  if  the  President 
so  wills.  Hence  it  seems  clear  thai^  so  far,  at 
least,  as  these  Cabinet  officers  are  concerned, 
there  is  no  foundation  for  the  pretense  that 
the  President  may  remove,  as  General  Jack- 
son did  in  the  case  of  Dnane,  and  as  other 
Presidents  have  done  without  question,  during 
therecess,  but  cannot  removeduringthe  session. 
There  is  no  possible  reason  for  the  distinction, 
and  in  the  absence  of  any  such  reason  I  take  it 
the  distinction  itself  does  not  exist.  Let  it 
be  remembered  that  the  law  Was  made  by  men 
who  admitted  that  the  President  could  remove 
by  virtue  of  the  Constitution  and  independ- 
ently of  the  law.  They  so  worded  the  law  ag 
merely  to  conform  it  to  the  Constitution,  as 
they  understood  it.  If  the  power  was  a  con- 
stitutional power,  it  was  surely  as  vigorous  and 
effective  during  the  session  as  in  the  recess  of 
the  Senate,  and  the  law  being  designed,  no 
doubt,  to  be  as  broad  as  the;  held  the  Consti- 
tution itself  to  be,  I  cannot  suppose  it  was 
intended  to  confine  removals  to  time  or  limit 
them  by  oircumstaueeB.  To  the  President  ia 
given  the  unlimited  power  to  remove.  If  ho 
does  remove,  whenever  it  occurs  the  law  has 
fixed  the  successor. 

In  this  state  of  the  law  I  will  admit  that  if 
the  President  had  removed  one  of  these  Secre- 
taries during  the  session  of  the  Senate,  and 
had  nominated  a  successor  to  the  Senate,  this 
successor  could  not  have  entered  on  his  duties 
until  he  had  been  confirmed.  The  chief  clerk 
or  Assistant  Secretary,  as  the  case  might  boi 
would  have  held  the  office  till  confirmation. 

Thus  stood  the  lav  on  the  subject  of  these 
three  Departments  until  May  8,  1702.  The 
eighth  section  of  the  act  of  that  date  changed 
the  rule  for  these  temporary  snccessions  in 
certain  cases,  and  extended  the  same  rule  to 
other  officers  in  the  Departments  beside  the 
heads  thereof.  Under  the  former  acts,  however 
the  vacancy  might  be  occasioned,  whether  by 
removal  or  otherwise,  the  person  to  take  the 
office  temporarily  was  fixed,  and  must  be  the 
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clerk  or  Assistant  Secretary.  But  it  was  now 
provided— 

"That  incuse  of  deatb.  absentnfroia  the  scat  of 
Govecament,  oreioknaaa  oftheseSeocetaries,  it  shall 
be  Inirfal  tbr  the  Fmident  of  the  United  BCates,  in 
oetiB  lie  slioil  tUnk  it  nneeaaatf,  to  authoriie  an; 

Seteon  or  peiwnii  at  bis  diseretioDi  to  perCorm  the 
ntlea  ef  the  said  reapeotive  offloes  nnUl  a  successor 
be  appointed,  or  until  aaoh  abaentw  or  Inability  by 
Eickneaa  shall  cense. 

After  the  passage  of  this  act  if  a  vacancy 
stould  have  Oeen  created  by  removal  in  the 
head  of  a  Department,  the  President  could 
not  have  "authorized  anyperson  or  persons," 
at  his  discretion,  to  take  ccarge  of  the  ofSce, 
For  instance,  he  could  remove  the  Secretary 
of  War,  but  the  chief  clerk  still  would  become 
the  ac ling  Secretary.  He  could  onlj  designate 
another  person  in  case  the  vacancy  occurred 
from  death,  or  from  temporary  absence  orsiek- 
nes8.  It  will  be  observed  that  this  act  fixes 
no  limitation  of  service  for  the  temporary  sue- 

5tof 


of  Stalfl,  Seoratarj  of  Treasury,  or  of  Seorelary  for 
the  Department  of  Wmt^'  [beitig  tho  only  Execu- 
tive Departmeulsj'etCBtablishedJ  "it  shsll  be  law- 
fill  ibr  the  Prsaident  pf  the  United  States,  in  ease  he 
shall  tbinh  it  neoeisory,  to  authorize  any  person  or 
peraoDB,  atbiBdisaratJODifDiieiform  thedutiea  otthe 
■aid  regpectivaoffioes until  a  euooeasor  be  uppointed, 
or  such  vaoacoy  be  fiUed." 

The  effect  of  this  act  is  simply;  to  extend  the 
discretionary  power  of  the  President,  in  mak- 
ing temporary  appointments,  to  cases  of  re- 
moval and  expiration  of  term,  which  were  not 
provided  for  in  the  act  of  1792.  But  inasmuch 
S3  the  President  could  now  remove  any  of  the 
Secretaries  and  all  subordinates  in  their  De- 
partments not  appointed  by  the  heads  thereof, 
and  appoint  others  at  hie  own  will,  Congress 
thought  it  wise  to  limit  the  term  of  the  succeed- 
ing temporary  incumbent  by  adding  the  folloif- 
ing  proviso,  lo  wit;  "That  no  one  vacancy 
shall  be  supplied  in  the  manner  aforesaid  for  a 
longerterm  thansix  months."  The  President's 
power  of  removal  was  not  interfered  with.  He 
could  still  remove  in  sesMon  or  vacation,  and 
now  he  could  designate  at  discretion  the  tem- 
porary successor,  but  at  the  expiration  of  six 
months  the  o£ce  became  vacant,  and  thus  the 
Senate  retained  its  advisory  power,  so  far  aa  it 
chose  to  retain  it,  over  appointments.  It  was 
under  this  state  of  the  Jaw  that  Mr.  Adams 
peremptorily  removed  Mr.  Pickering  on  the 
12th  of  May,  1800.  And  we  can  readily  dis- 
cover a  good  reason — whether  the  true  one  or 
not  I  cannot  say — for  Mr.  Adams's  desire  that 
Mr.  Marshall's  nomination  should  be  confirmed 
before  the  adjournment  of  the  Senate.  Under 
his  own  appointment, without  the  action  of  the 
Senate,  the  office  of  Secretary  of  State  would 
become  hopelessly  vacant  before  the  next 
meeting  of  Congress,  and  would  remain  so  till 
action  could  be  had  by  the  Senate. 

But  whatever  may  have  been  Mr.  Adams's 
reasons  for  wanting  Marshall's  confirmation 


before  the  Senate  adjourned,  it  is  quite  clear 
that  he  entertained  no  doubt  of  his  power  to 
remove  Mr.  Pickering  daring  the  session  of 
that  body.  He  had  asked  Pickering  to  resign 
in  language  very  similar  to  that  employed  by 
Mr.  Jonnson  in  asking  8tanton  to  resign.  Pick- 
ering refused,  and  Mr.  Adams  issued  an  order 
of  positive  and  absolute  removal.  It  is  true 
that  Mr,  Marshall's  name  was  sent  in  for 
confirmation  the  same  day,  but  it  was  declared 
to  be  "in  place  of  TimolJiy  Picliering,  esq., 
removed,"  The  President  acted  strictly  in 
accordance  with  his  previous  opinions,  as  in- 
dicated by  ma  vote  when  presiding  over  the 
Senate  in  ITSO,  when  the  laws  creating  the 
Departments  were  passed.  It  is  notreaeon- 
ble  that  he  should  have  doubted,  and  surely 
the  history  of  that  time  discloses  no  expres- 
sion of  doubt  or  censure  by  the  most  virulent 
of  his  political  opponents. 

The  law  on  this  subject  remained  unchanged 
up  to  February  20,  1863,  At  this  time  the 
other  Departments  of  the  Government  had 
been  estamished;  but  the  provisions  of  law 
for  temporary  appointments  made  applicable 
to  the  first  three  by  the  acts  of  1702  and  1795 
had  not,  in  words,  been  applied  to  those  sub- 
sequently created.  Mr.  Lincoln  having  this 
difficulty  sharply  presented  to  his  mind  by  an 
exigency  arising  in  the  Post  Office  Department, 
took  the  responsibilityof  acting  outside  the  let- 
ter of  the  law,  and  made  an  ad  I'njera'ne  appoint- 
ment. He,  however,  sent  a  communication  to 
Congress,  dated  January  2, 1863,  in  the  follow- 
ing words : 
To  tkeSenaleaildHoveeDfRepmeiUalisei: 

laubmit  to  ConKress  theexpedienoyof  extending 
to  otber  Departments  of  thedoveraoient  the  author- 
ity canferred  on  the  President  by  Che  eighth  section  of 
the  act  of  Sth  May.  1792,  to  appoint  a  person  to  tem- 
porarily diseharjta  thedutiea  of  Seoretaiyof  State, 
and  SEorelaryorthB  Treasnry.and  Seoretary  of  War. 
in  case  of  death,  absence  from  the  seat  of  Oovem- 
mcnt,  or  aekness  of  either  of  those  offioera. 

ABRAHAM  LINCOLN. 
Washin GTOir.  Jatmarp  2, 1S63. 

[Ses  Co-oBreeiiowiu  Oiobn,  1862-63,  part !,  p.  1S5. 

Congress  took  action  in  the  premises,  as 
requested,  but  seems  to  have  directed  its  atten- 
tion rather  to  amending  the  legislation  of  1792 
than  that  of  1795.  Instead  of  putting  the  more 
recently -established  Departments  b^  name  on 
the  same  footing  with  those  established  prior 
to  1792,  the  act  of  1863  extends  the  eases  for 
temporary  appointments  from  "  death,  absence 
from  the  seat  of  Government,  or  sickness," 
as  fijced  by  the  act  of  1792,  so  as  to  include 
also  cases  of  resignation,  and  then  makes  its 
provisions  applicable  to  all  the  Executive  De- 
partments.    It  provides  ; 


author. 


e  Departmen 


of  Baid  Departments,  to  per- 
form tile  duties,"  Ac. ;  "but  no  vacancy aliall  bo  thus 
supplied  Tor  a  longer  term  than  aix  months." 

Ifthisacthad  taken  away  the  power  of  re- 
moval, as  fixed  by  theactof  17&9,  then  it  could 
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be  possibly  said  that  so  far  aa  this  case  is  con- 
cerned it  renders  inoperative  the  act  of  1795. 
But  if  the  ijower  to  remove  still  remains  after 
this  legislation,  then  a  vacancy  may  be  created 
■which  is  not  provided  for  in  the  act  of  1863. 
Death,  resignation,  absence,  and  sickneas  con- 
stitute the  only  cases  of  vacancy  for  which 
provision  is  made  in  this  latter  act.  Beside 
the  vacancy  arising  from  removal,  if  the  power 
yet  exists,  (and  f  can  find  no  statute,  up  to 
the  year  186S,  taking  it  away,)  vacancies  may 
occur  from  expiration  of  term  ;  and  this  class 
of  vacancies,  too,  is  wholly  unprovided  for. 
Upon  tho  passage  of  the  act  of  1868,  it  follows 
that  if  a  vacancy  should  have  occurred  in  the 
War,  Treasury  or  State  Departments  from  re- 
moval or  expiration  of  term,  the  President 
conld  still  have  designated  "any  person  or 
persons"  whatever,  under  the  act  of  1795, 
to  perform  the  duties  for  six  months.  But  no 
smSi  vacancy  in  the  heads  of  Qther  Depart- 
ments could  be  supplied  at  all.  In  the  Navy, 
Interior  and  Post  Office  Departments  the  only 
vacancies  that  could  be  temporarily  filled  are 
those  occurring  from  death,  resignation,  ab- 
sence and  sickness.  And  for  all  the  vacancies 
last  named,  in  any  of  the  Departments  pro- 
vided for  by  the  act  of  1868,  the  President  is 
confined  in  selecting  the  temporary  successor 
to  the  head  of  some  other  Department,  or  to 
some  other  officer  in  one  of  said  Departments, 
And  now  it  may  be  said  that  the  act  of  1S63, 
with  this  constructibn,  partly  failed  of  its  ob- 
ject. Even  if  this  be  so  it  is  only  what  fre- 
quently occurs  in  legislation;  The  law-maker 
often  comes  short  of  the  purposes  desigiied  by 
the  law.  But  it  does  secure  all  that  was  asked 
by  Mr.  Lincoln,  and  even  more.  He  asked  for 
power  to  fill  vacancies  ad  iraieJ^m  occurring  by 
death,  absence  and  sickness,  and  Congress 
gave  him  power  to  fill  not  only  these,  but  also 
vacancies  occurring  by  resignation.  It  did  not 
give  him  authority  thus  to  fill  a  vacancy  in  the 
Post  Office,  Navy  and  Interior  Departments 
arising  from  removal  or  expiration  of  term, 
but  to  fill  such  caeanoies  in  the  War,  State,  and 
Treasury  Departments  he  had  ample  power 
Ulider  the  act  of  1795,  which  yet  remains 
unrepealed. 

Havingnow  examined  all  the  legislation  up  to 
the  tenure- of- civil- office  act  of  March  2,  1867, 
I  come  to  the  conclusion  that — previous  to  that 
act,  at  least — it  was  quite  clear  that  the  Presi- 
dent possessed  the  undoubted  power  to  remove 
a  Cabinet  officer  commissioned,  as  he  must 
have  been,  to  hold  during  the  pleasure  of  the 
President,  either  in  the  recess  or  during  the 
session  of  the  Senate.  I  also  conclude  that  if 
a  vacancy  could  be  thus  created,  that  vacancy, 
under  the  law,  could  be  filled  by  a  temporary 
ad  interim  sappointment,  to  continue  for  si: 
months.  Of  the  latter  proposition  1  have  n^ 
doubt  at  all.  Whatever  of  offense  exists  ii 
these  articles  must  be  found  in  the  first  on« 
If  the  President  could  remove,  he  could  un 
qaesdonably  fill   the   place  for  the  limited 


period  named.  When  Mr.  Buchanan  was  called 
on  by  the  Senate  in  January,  iSBl,  to  show 
under  what  authority  duringils  session  he  had 
appointed  Joseph  Holt,  a  loyal  man,  Secretary 
of  War  ad  interim  to  fill  the  vacancy  created 
by  the  resignation  of  Mr.  Floyd,  a  rebel,  lie 
presented  the  law  so  forcibly  as,  in  my  judg- 
ment, to  silence  all  cavil,  and  settle  the  question 
forever.  In  his  communication  to  the  Senate 
he  truly  refers  to  the  practice  of  the  Govern- 
ment, and  shows  that  one  hundred  and  seventy- 
nine  such  appointments  in  the  chief  Depart- 
ments of  the  Government  alone  had  been  made 
from  1829  to  1856,  a  large  number  of  them 
made,  too,  during  the  session  of  the  Senate. 
It  will  be  observed,  too,  from  the  evidence  in 
this  case,  that  in  the  bureans  and  inferior 
offices  of  the  Government  many  ad  interiiaot 
acting  appointmenla  have  been  made  to  fill 
vacancies  of  every  character,  including  those 
madeby  removal.  If  it  be  said  that  no  vacancy 
by  removal  in  the  head  of  a  Department  was 
ever  thus  filled,  it  may  be  answered  that  but 
one  Secretary,  up  to  the  date  of  which  we 
sneak,  ever  refused,  during  the  session  of  the 
Senate,  to  resign  when  asked,  and  he  was 
promptly  removed  by  the  sole  act  of  the  Pres- 
ident without  consultation  with  the  Senate. 
The  vacancy  being  once  created  can  be  filled, 
as  any  other  vacancy,  hj  an  ad  interim  appoinl- 

I  come  now  to  the  act  of  March  2,  1867— 
the  civil-tenure  act.  Does  it  change  the  law, 
as  I  state  it  to  have  been  before  its  passage? 
The  act  I  will  admit  to  be  clearly  constitu- 
tional in  all  its  parts.  The  only  difficulty,  in 
my  mind,  grows  out  of  its  construction;  and 
this  difficulty  of  construction  is  the  result  of 
the  effort  made  on  the  passage  of  the  bill  to 
reconcile  a  radical  difference  between  the  two 
Houses  of  Congress  on  this  very  question  of 
Cabinet  officers.  It  has  sprung  out  of  a  most 
reprehensible  and  vicious  practice — that  to 
save  important  measures  from  defeat  these 
differences  between  the  two  Houses  are  to  be 
healed  and  covered  up  in  conference  committees 
with  ambiguous  or  unmeaning  phrases.  The 
truth  is,  that  instead  of  clearing  up  donbtSj  and 
making  that  plain  which,  above  all  things, 
should  be  plain,  we  often  purposely  obseare  the 
controverted  point,  and  devolve  its  solution 
upon  the  courts,  or  the  President,  if  you  please, 
each  of  as  hoping,  no  doubt,  that  the  solution 
will  accord  with  his  own  wishes,  and  ready  to 
cavil  if  it  does  not.  And  so  it  was  with  this 
act.  The  Senate  repeatedly  demanded  that 
Cabinet  officers  should  be  entirely  excepted 
from  the  general  provisions  of  (he  act,  thereby 
leaving  them  subject  to  removal  as  under  pre- 
vious laws.  The  House  insisted  that  they 
should  be  put  upon  the  same  footing  with  other 
officers;  that  tbey  should  not  be  removed 
except  by  consent  of  the  Senate. 

The  compromise  in  tlie  conference  com- 
mittee is  contained  in  the  proviso  which 
declares  that  Cabinet  officers  "shall  hold  their 
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offices  reapeetively  for  and  daring  the  terra  of 
the  Prusident  b^  whom  they  may  have  been 
appointed,  and  tur  one  month  thereafter,  suh' 
ject  to  removal  by  and  with  t^ie  advice  and 
consent  of  the  Senate."  To  construe  thislaw 
according  to  its  letter  two  things  mnst  be  kept 
in  miud'— first,  the  President  who  appoints ; 
and  second,  the  term  daring  wluch  he  appoints. 
In  this  case  Mr.  Liiicoln  is  the  President  who 

Appointed.  Mr.  Stanton  was  appointed  in 
annary,  1862,  and  hence  "the  terra  of  the 
President"  by  whom  Stanton  was  appointed 
terminated  under  the  Constitution  and  laws  on 
the  4th  March,  1S%5.  If  the  act  had  used  the 
word  "terms"  instead  of  "  term,"  I  would 
readily  assent  that  Mr.  Stanton's  case  was  in- 
tended to  be  covered  and  protected  by  the  act. 
But  I  cannot  separate  the  act  of  appointment 
from  the  one  identical  and  single  current  term 
of  the  President  who  raade  it.  For  instance, 
if  Mr.  Lincoln  bad  been  living  when  the  tenure- 
of'office  act  passed,  I  cannot  doubt  his  power 
to  have  removed  any  officer  appointed  by  him 
during  his  previona  term.  This  law  aurely  was 
not  intended  to  prevent  a  President,  should  he 
bo  elected  to  t&e  Presidency  a  dozen  times, 
from  changing  his  Cabinet  wiUiout  the  consent 
of  the  Senate  at  the  commencement  or  in  the 
middle  of  each  Administration ;   and  if  this 

{osition  be  conceded,  it  disposes  of  this  caae. 
f  Mr.  Lincoln  could  have  removed,  Mr.  John- 
son can  also  remove  the  sarae  officers ;  and  if 
Mr,  Johnson  cannot  remove,  the  officer  suc- 
ceeding hira,  in  case  of  Johnson's  impeach- 
ment and  removal,  cannot  rid  hirasew  of  the 
existing  Cabinet,  because  it  is  still  said  to  be 
Mr.  Lincoln's  terra. 

If  the  term  which  Johnson  is  now  serving 
out  is  Johnson's  term  and  not  Lincoln's,  thon 
everybody  admits  that  Stanton  may  be  legally 
removed,  because  he  can  only  hold  "  for  and 
doring  the  term  of  the  President  by  whom  he 
may  have  been  appointed."  It  is  only  by 
insisting  that  Lincoln's  term  does  notecase 
till  March  4,  1S69,  that  Stanton  is  supposed 
for  a  moment  to  be  protected.  This  position 
leaves  no  term  at  ail  for  Johnson,  and  if  John- 
son shall  be  removed  by  impeachment  and 
Wade  shall  tafee  his  place  and  serve  as  Presi- 
dent till  the  4th  of  March  next,  he,  too,  will 
have  no  term,  because  Lincoln's  term  covers 
the  fall  period  of  his  service.  Now,  there  are 
members  of  the  present  Cabinet  serving  who 
were  appointed  by  Mr.  Johnson,  to  wit,  Mr. 
Browning  and  Mr.  Bandall.  If  these  gentle- 
men can  serve  as  Cabinet  ministers  during  the 
term  of  the  President  appointing  them  and  for 
one  month  thereafter,  will  some  Senator  indi- 
cate to  me  when  Browning's  and  Randall's 
terms  expire?  The  law  does  not  seem  to  con- 
template a  case  of  President  without  a  term. 
If  Johnson  has  no  term,  then  Browning  and 
Randall  either  have  no  terms  or  their  terms 
last  forever. 

When  Mr.  Wade  becomes  President,  he  will 
surely  change  his  Cabinet.    But  Wade  having 


no  presidential  term,  he  being  simply  an  ad 
ini^m  President,  filling  out  a  part  of  Mr. 
Lincoln's  terra,  when  will  his  Cabinet  appoint- 
ments go  out  of  office?  The  law  declares  that 
they  shall  "  hold  daring  the  terra  of  the  Presi- 
dent by  whom"  they  were  appointed.  They 
were  notappointedby  Mr.  Lincoln,  for  Lincoln 
was  dead  when  they  came  into  the  Ciibinet, 
and  the  dead  have  no  terras.  Hence,  under 
this  construction  they  would  not  have  to  retire 
at  the  end  of  a  month  from  March  4,  1869. 

I  need  not  elaborate.  This  raere  statement 
will  show  the  absurdity  of  the  pretensions  now 
set  up  in  reference  to  this  law.  We  ourselves 
never  gave  it  such  a  construction  until  that  nn- 
ibonded  and  extraordinary  excitement  sprang 
up  on  the  attempted  removal  of  Mr.  Stanton. 
Trie  Senate  gave  constrnction  to  this  law  when 
it  passed.  1  accepted  that  construction  at  the 
time.  It  is  according  to  the  letter  and  the 
spirit  of  the  act.  The  Senate  at  all  times  pro- 
tested against  forcing  on  any  President  an 
obnoxious  or  disagreeable  Cabinet  minister. 
The  House  insisted  on  doing  so.  The  bill  then 
went  to  a  conference  committee,  and  on  that 
committee,  in  bebalf  of  the  Senate,  were  two 
of  our  ablest  lawyers,  Messrs.  Shbrman  and 
WiiiiiMS.  When  the  bill  was  reported  from 
this  conference  committee  Mr.  Howard  and 
Mr.  Dooi-TTTLB  called  for  an  explanation  of 
this  provision.  Mr.  SHBRMAHgaveit.  He  said; 

"  That  this  provision  does  not  upply  to  the  present 
ease  ia  shown  b;  the  fact  that  its  language  is  so 
framed  as  not  to  apply  to  tbs  present  President. 
The  Senator  shows  that  himaelf;  and  oraucs  truly 


It  PreBidont  ftoi 


MS.  and  the  Seoretarj-  of  State." 
And  agdn  he  said : 


y  saying  that — 
•■  The  effe 


minister  he  will  only 
aad  tho  minister  will 

Mr.  HowK,  the  Senator  from  Wisconsin, 
who  had  offered  in  the  Senate  the  amendment 
to  include  Cabinet  officers,  declared  that  he 
was  not  satisfied  with  the  bill,  and  clearly  inti- 
mated that  the  House  amendment  had  been 
abandoned;  and  such  is  yet  the  opinion  of  that 
distinguished  Senator,  and  hence  be  cannot 
convict  for  tlie  removal  of  Stanton.  It  will  be 
rather  a  bad  record  now  to  convict  the  Presi- 
dent of  crime  for  taking  the  same  view  that  we 
ourselves  toolc  on  the  passage  of  the  act.  I 
took  that  view  of  the  law  then,  and  have  enter- 
tained it  ever  since. 

But  we  are  told  that  the  President  claims  in 
his  answer  the  power  to  have  removed  Stanton 
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under  the  Constitution  and  in  defiance  of  law, 
I  am  not  trying  him  for  his  opinions.  I  am 
called  to  pass  judgment  on  what  he  has  done, 
not  on  what  he  claims  a  right  to  do.  We  raust 
not  eoncict  men  in  this  country  for  entertain- 
ing false  notions  of  politics,  morals,  or  religion. 
It  IS  often  difficult  to  determine  who  is  right 
and  who  is  wrong.  In  moments  of  temporary 
excitement  and  unfounded  alarm  irhole  masses 
of  people  have  rushed  wildly  to  incorrect  con- 
elusions.    The  late  rebellion  shows  how 


reasonable,  ho' 

overwhelming  raajori 

in  this  condition  they 

ation,  and  oven  of  coi 

spring  iliobs,  decision, 

sonai  violence.    He  wno  cani 

things  and  proclaim  the  right 

personal  sacrifice,  cannot  expect 


and  foolish,  lai^e  and 

may  become.     And 

intolerant  of  moder- 

ense.    From  this 

insults,  and  per- 

nnot  resist  these 

the  risk  of 

promote 


the  great  cauae  of  truth,  and  such 
no  business  whatever  in  this  body. 

When  the  President  attempts  to 
alleged  constitutional  power  against  the  law,  I 
will  then  judge  of  his  crime.  "Sufficient  unto 
the  day  is  the  evil  thereof."  For  the  removal 
of  Stanton  and  the  appointment  of  Thomaa  be 
has  undoubted  authority  under  the  laws  of 
Congress.  I  cannot  convict  him  of  crime, 
either  for  doing  sometbingunderthelawwhich 
I  may  not  approTe,  or  for  simply  entertaining 
an  opinion  about  the  Constitution  which  was 
entertained  and  acted  on  by  Madison,  Jeffer- 
son, Adams,  Jackson,  and  others  as  patriotic 
and  as  wise  and  conscientious  as  ourselves. 

But  suppose  I  am  wrong  in  my  construction 
of  the  law.  Must  I  necessarily  convict  the 
President  of  a  wicked  and  corrupt  intent  in 
doing  just  what  nearly  all  our  Presidents  have 
done  under  a  claim  of  authority  from  the  Con- 
stitution itself?  The  President  is  a  coijrdinate 
departmentof  the  Government.  He  is  elected 
by  the  people  and  responsible  to  them  as  we 
are._  He  is  to  execute  the  law.  But  an  uncon- 
stitutional law  is  no  law  at  all.  It  never  has 
binding  force.  It  is  void  from  its  inception. 
Jefferson  and  Jackson,  as  Presidents,  expressly 
claimed  the  right  to  Judge  in  the  first  instance 
of  the  constitutionality  oflaws,  and  even  so  to 
judge  in  the  face  of  a  decision  of  the  Supreme 
Court.  If  a  President  is  bound  to  execute  one 
ToiU  act  he  is  equally  bound  to  execute  others. 
Suppose  that  Congress- should  pass  an  act 
depriving  the  citizen  of  the  right  of  trial  by 
jury,  shall  the  President  execute  it?  Sup- 
pose Congress  shall  declare  tliat  the  President 
shall  grant  no  certificate  of  pardon  without 
consent  of  the  Senate?  The  Constitution  ^ves 
him  full  and  exclusive  power  "to  grant  par- 
dons." If  he,  then,  does  what  he  and  every- 
body else  knows  be  bas  a  right  to  do,  he  may 
under  the  law  fall  guilty  of  a  high  crime  or 
misdemeanor,  but  uniess  he  violates  the  law, 
and  at  some  time  isBue?  a  pardon,  this  outrage 
on  the  Constitution  must  stand  forever  as  a 
valid  law.  Must  the  President,  elected  by  the 
people  and  for  a  shorter  term  than  ourselves, 


thus  abdicate  his  authority  as  a  part  of  the 
Governraentandsu  ffer  this  congressional  usurp- 
ation? If  he  does  not  violate  such  a  law  he 
is  himself  perjured,  for  he  is  sworn  to  "  pre- 
serve, protect,  and  defend"  not  an  invalid 
law,  but  "  the  Constitution."  I,do  not  claim 
that  he  may  violate  every  law  passed  even  for 
thepurpose  of  procuring  a  judicial  construction. 

I  do  not  say  that  he  may  in  mere  wanton- 
ness violate  or  disregard  any  law.  I  only  in- 
sist that  each  cose  shall  stand  on  its  own  merita. 
If  the  President's  purpose  be  crlminaland  cor- 
rupt, he  should  be  removed.  If  he  honestly 
intended  only  to  procure  what  he  says  in  this 
case,  to  wit,  a  judicial  construction  of  adoabt- 
ful  law,  doubtfiil  not  only  in  its  terms,  but 
doubtful  in  its  conatitutionalityj  what  right 
have  we  to  pronounce  him  guilty  of  high 
crime?  Mr.  Lincoln,  without  law  and  against 
law,  increased  the  regular  Army  and  the  Navy. 
Instead  of  impeaching,  we  applauded  him  and 
passed  laws  to  justify  and  protect  him.  Why 
did  we  do  this?  Because  we  looked  beyond 
the  act  to  the  motive.  We  then  declared  it 
proper  to  inquire  into  the  ani'm.us,  the  inten- 
tion of  thePresident.  I  have  thought  it  proper, 
also,  in  this  case  to  examine  into  the  Presi- 
dent's intentions,  lam  satisfied  that  all  evi- 
dence tending  to  explain  his  intention  should 
have  gone  before  the  court.  We  sit  in  the 
capacity  of  a  court  and  also  a  jury.  As  a 
court  we  must  hear  all  evidence ;  as  a  ,iury  we 
must  consider  that  only  which  is  competent 
and  relevant. 

The  Constitution,  in  making  us  the  "  sole  " 
judges  of  the  law  and  the  feet,  presumes  that 
we  are  sufficiently  intelligent  to  hear  all  tes- 
timony offered,  whether  competent  or  incom- 
petent, and  to  exclude  from  our  minds  that 
which  is  improper.  When  the  court  and  jury  are 
different  persons  it  may  be  well  to  eontine  the 
testimony  going  before  the  jury  to  that  which 
is  clearly  competent  and  relevant ;  but  no  such 
rule  applies  to  the  court.  It  is  the  duty  of  the 
judge  to  be  informed  of  the  nature  and  the 

Erecise  character  of  the  testimony  proposed 
efore  he  can  determine  the  propriety  of  ita 
introduction.  So  in  this  case.  An  essential 
element  of  guilt  charged  in  these  articles  against 
the  President  is  a  wicked  intent  to  violate  the 
Constitution  and  the  laws.  He  offered  to  show 
that  his  constitutional  advisers,  his  Cabinet 
ministers,  counseled  him  to  the  course  pur- 
sued, and  that  the  whole  object,  end,  and 
aim  of  his  action  in  the  premises  was  to  sub- 
ject the  law  to  the  test  of  judicial  examination. 
This  advice,  he  alleges,  was  a  part  of  the  res 
gestce  and  the  foundation  on  which  his  conduct 
was  based.  Even  Mr.  Stanton  had  concurred 
with  the  other  members  of  the  Cabinet  that  this 
very  law,  the  tenure- of- office  act,  was  uncon- 
stitutional and  invalid.  If  so,  it  was  an  in- 
fringement of  the  President's  constitutional 
powers,  and  the  least  he  could  do,  it  seems, 
was  to  submit  the  differences  between  himself 
and  Congress  to  that  tribunal  which  was  erected 
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to  settle  such  differences,  and  to  the  judemeiita 
of  which  we  ninst  all  submit  if  we  would  aToid 
aaacchy  and  civil  war. 

WJiether  the  President's  intentions  were  as 
pacific  aud  innocent  as  he  alleges  them  to  have 
been,  I  do  oQt  pretend  to  say.  I  only  inaiat 
that  competent  evidence,  such  as  this,  going  to 
explain  the  character  of  his  intentions,  should 
not  have  been  rejected  by  the  court.  It  should 
have  been  received  and  properly  weighed. 
Even  in  a  civil  suit  for  damages  in  a  caae  of 
false  imprisonment  the  advice  of  hired  attor. 
neya  is  competent  to  show  a  want  of  malice  or 
corrnptintention  in  instigating  the  proeecotion. 
Why  should  the  President,  however  wicked  or 
corrupt  he  may  be,  in  a  great  criminal  proceed- 
ing, where  the  presamptions  of  law  must  favor 
his  innocence,  be  deprived  of  this  just  and  rea- 
sonable rule?  If  he  cannot  change  his  Cabinet 
without  our  consent,  then  we  are  more  or  less 
responsible  for  the  advice  given  him  by  the 
Cabinet.  We  propose  to  force  a  Cabinet  on 
liim  against  his  will  and  compel  him  to  be  gov. 
erned  by  their  advice  or  take  the  responsibility 
of  rejecting  it.  If  he  disregards  this  advice  he 
Ehonld  be  punished,  I  presume,  for  obstinacy 
and  dangerous  purposes  of  usurpation.  If  he 
take  their  advice  he  is  not  permitted  to  show 
this  fact  in  order  to  negative  the  inference  of 
willful,  wicked,  and  corrupt  intentions. 

A  verdict  of  gnilty  on  these  articles,  after 
the  exclusion  of  this  testimony,  would  fail  to 
command  the  respect  and  approval  of  an 
enlightened  public  judgment. 

In  addition  to  what  i  have  said,  permit  me 
to  add  one  other  reason  why  no  conviction  can 
be  bad  oa  the  articles  connected  with  the  re- 
moval of  Stanton  and  the  appointment  of 
Thomas.  It  is  not  alleged  in  any  of  them  that 
Stunton  is  actually  removed,  nor  that  Thomas 
IS  actually  assigned  to  duty.  And  if  it  were  so 
chained,  the  evidence  is  wholly  insufficient  to 
support  it.  The  evidence  shows  that  Stanton 
is  yet  in  the  office  discharging  its  duties,  and 
that  Thomas  is  yet  a  private  citizen.  He  asked 
■  for  the  office,  but  Stanton  refused  to  yield  it. 
Stanton  remained  in  and  Thomas  has  remained 
out.  This  is  the  theory  of  the  prosecution. 
Then  what  is  Ihe  offense  ?  Not  that  a  removal 
has  been  made,  nor  that  an  appointment  ad 
interim  has  been  effected.  The  worst  phase  of 
that  the  President  has  attemcted 


sons:  first,  be  had  full  power  under  the  laws 
of  Congress  to  remove  and  appoint  as  he  tried 
to  do ;  and  second,  if  he  had  no  such  power, 
tlie  Qiitmnpi  thus  to  exercise  it  is  not  by  statute 

a  high  crime  or  misdemeanor. 

This,  in  my  judgment,  disposes  of  the  first 
eight  articles.  I  know  that  in  the  fourth,  fifth, 
sixth,  and  seventh  articles  there  is  an  allega- 
tion of  conspiracy  by  the  President  with  Gen- 
ei^l  Thomas  to  seize  and  possess  the  War 
Department. 


In  the  first  place,  there  is  not  a  particle  of 
testimony  proving  a  prior  agreement,  much 
less  a  conspiracy  between  these  parties. 

Second,  a  conspiracy  to  be  unlawful  must  con- 
template an  unlawful  act,  or  a  lawful  act  by 
unlawful  means.  The  objects  designed  by  the 
President — the  removal  of  Stanton  and  the 
appointment  of  Thomas  ad  interim — were 
lawful  acts,  and  hence  any  eonspicacj;  based 
on  these  facts  must  fall.  And  no  unprejudiced 
man  can  say  that  the  proof  shows  any  purpose 
on  the  part  of  the  President  to  use  force  in  the 
ilofMr.Stanton.  Theevideti      ' 


that  the  President  declared  to  General  Emory 
that  in  his  opinion  a  certain  law,  passed  in 
1867,  taking  away  some  of  his  prerogatives  as 
Commander-in-Chief,  is  an  unconstitutional 
law.  A  great  many  people  beside  the  Presi- 
dent entertain  the  same  opinion.  The  right 
of  private  judgment  has  been  punished  in  some 
countries,  and  some  even  have  suffered  In  the 
United  States  for  this  alleged  offense,  bat  the 
precedents  are  very  bad,  and  should  not  be 
followed.  He  who  follows  them  far  in  this 
country  will  follow  them  to  his  own  destruc- 

It  is  not  charged  that  the  President  violated 
this-  law,  although  he  thought  it  unconstitu- 
tional. But  it  is  said  that  be  expressed  this 
simple   opinion   to   Emory   " '-   ■"'' '-''' 


the  provisions  of  said  act,"  &c.  It  is 
tended  that  Emory  was  influenced  by  thePres- 
ident's  opinions.  The  President  gave  him  no 
order  to  violate  it,  nor  did  he  insinuate  that  he 
would  like  to  have  him  do  so. 

Andhad  he  so  ordered,  I  presume  that  Emory 
would  not  have  gratifiedjiim  by  obedience,  fur 
he  seems  to  have  had  a  different  opinion,  and 
maintmned  it  with  great  zeal  and  confidence 
against  his  Co mmander-iu- Chief. 

The  truth  is  that  after  theunfortunate  misun- 
derstanding between  the  President  and  General 
Grant,  and  after  the  proceeding  in  reference  to 
the  removal  of  Stanton,  the  President  learned ' 
through  the  Secretary  of  the  Navy  that  some 
extraordinary  movements  of  military  officers 
in  the  District  were  being  made,  to  be  followed 
in  aU  probability  by  some  unauthorized  and 
dangerous  disposition  of  troops.  To  show  that 
the  President  contemplated  no  violence  in  the 
premises,  it  is  sufficient  to  say  that  when  he 
removed  Stanton  he  bad  not  seen  Emory,  and 
knew  that  General  Grant  was  inimical  to  him. 
He  seems  not  to  have  known  a  word  about  troops 
in  the  District.  He  did  not  know  how  many  were 
here  or  what  troops  they  were.  He  had  not 
consulted  a  single  officer,  and  seems  not  to  have 
known  but  that  all  tlie  troops  had  been  sent 
away  or  others  brought  in.  Being  informed 
of  these  movements,  and  no  doubt  fearing  that 
he  liiraself  might  be  violently  seized  by  mili- 
tary power  and  dr^ged  from  the  Executive 
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Mansion,  he  sent  for  the  commander  of  the 
DiBtrict  to  ascertain  what  was  going;  on.  The 
interview  resulted  in  a  conversation  clearly 
indicating  the  feara  of  the  President,  and  on 
these  fears  is  based  this  article  ofimpeaehment. 
It  will  not  likely  receiye  a  respectable  vote,  and 
I  dismiss  it  for  the  consideration  of  those  who 
6iid  in  it  more  than  I  have  found. 

The  tenth  article  arraigns  the  President  for 
making  grossly  abusive  and  indecent  Bpeeches 
for  the  purpose  "  of  setting  aside  tJie  rightful 
authority  and  powers  of  Congress,"  and  to 
bring Congressinto  "disgrace,  ridicule, hatred, 
contempt,  and  reproach."  After  setting  out 
the  language  df  some  of  the  speeches  in  the 
form  of  specificatJona,  the  article  concludes  aa 
follows,  to  wit: 

"  Which  isid  ntteTsnoeg.dMlBrations,  thrents.  and 
barauEuea,  faiahly  cenBUT&Dls  in  any,  are  pecntisrlr 
indeoent  and  niibeaonilDg  In  theOhief  Maeiatcate 
of  thatTnited  SCates,  lij  means  whereof  eud  Andrew 
JoLnson  has  brouglit  the  high  offieeof  the  Freeldent 
of  the  iJaited  Statee  into  oontempt,  lidiculei  and 
disgrace,  to  the  ereat  scandal  of  all  eood  citiiena, 
whoreby  said  Andraw  Johnson,  President  of  theUnl- 
ted  States,  did  commit,  and  was  then  sua  there  gailtj' 
of  ahiehmiademennorinoffioa." 

In  my  judgment  these  speeches  are  highly 
censurable.  Tbey  were,  perhaps,  made  to  bring 
contempt  and  ridicule  on  Congress  as  charged, 
but  if  BO  made  tbey  failed  of  their  object.     In- 
deed, it  is  specifically  charged  that  they  failed. 
It  is  alleged  that,  the  President  intended  to  dis- 
grace Coneress,  but  succeeded  only  "n  d' 
gracing  "the  office  of  President."     Wha 
else  may  be  said  of  the  President's  inte       n 
or  the  result  of  his  conduct  on  the  occa 
alluded,  it  may  be  perhaps  safely  assun    d  h 
he  succeeded  in  bringing  ridicule   and 
tempt,  if  not  disgrace,  upon  himself     C 
gresa  survived  the  attack.  Indeed,  the  sp      h 
greatly  assisted  the  friends  of  Congress  i  y 

ing  the  election  which  immediately  followed. 
If  this  be  a  political  orparlisan  trial  we  should 
thank    the    President    for   these    disgraceful 
harangues,  for  in   a  party   point  of  view  1 
and  his  policy  were  greatly  damaged  by  then 
I  am  inclined  to  think  that  the  office  of  Pres 
dent  suffered  more  than  Congresa.     But  that 
office   will  survive  the   humiliation   of  these 
speeches. 

They  are  not  official  papers.  They  did 
emanate  from  Mr,  Johnson  as  President,  but 
from  Mr,  Johnson  as  a  atump  speaker.  In  his 
latter  capacity  he  forgot  the  dignity  of  his  office. 
In  fact  he  seems  to  have  left  the  ofBce  behind 
hira,  and  turned  himself  loose,  as  a  private 
citizen,  to  bandy  epithets  with  tliat  great 
people  from  whom  he  had  sprung  and  with 
whom  he  longed  for  a  Short  revel  even  before 
the  expiration  of  his  term, 

I  perceive  much  for  criticism,  and,  indeed, 
for  censure,  in  tlieae  speeches,  but  I  cannot  for 
u  moment  think  they  contain  the  elements  of 
crime  for  which  the  President  may  rightfully 
he  impeached. 

The   Constitution   provides   that   Congrt 
"ahall  make  no  law  abridging  the  freedom  of 
C,  I.— CS. 


speech  or  of  the  press."  The  President)  like 
other  persons,  is  protected  under  this  clause. 
He,  too,  hastberighttomaJtefoolish  speeches, 
I  do  not  now  say  that  there  is  no  limit  to  the 
enjoyment  of  this  right,  or  that  it  mightnot  be 
so  much  abused  by  a  President  as  to  depiand 
his  impeachment  and  removal  from  ofSee.  But 
in  this  case  the  ofiense  is  certainly  not  of 
so  heinous  a  character  as  to  demand  punish- 
ment in  the  absence  of  a  law  defining  the  right 
and  providing  specific  penalties,  and  also  in 
the  face  of  a  constitutional  provision  declarine 
that  the  freedom  of  speech  cannot  be  nbridgea 
by  law, 

I  have  examined  these  ten  articles  as  though 
the  offenses  were  formally  and  sufficiently 
charged.  I  have  taken  no  technical  exception, 
but  have  considered  the  indictment  as  good  on 
its  face.  I  look  more  to  substance  than  to 
form  in  this  proceeding.  No  tales  of  plead- 
ing are  prescribed  for  our  government,  and  if 
I  could  find  an  ofiense  charged,  however  inarti- 
ficially  presented,  I  should  deem  it  my  duty 
to  disregard  the,  mere  defects  of  fovm.  But 
we  cannot  go  outside  of  the  chaises  presented,. 
If  one  offense  is  charged  we  cannot  conyiotof 
another.  If  the  President  corruptly  pardoned 
a  convicted  criminal,  we  cannot  pronounce  him' 
eoil^'  of  that  act  on  an  indictment  for  remov- 
ifig  Stanton,  If  he  usurped  power  in  appoint- 
ing military  governors  in  the  southern  States, 

d  vi  lated  all  law  in  ordering  them  paid  for 
h  vices  from  the  public  funds,  we  can- 

pro  ounce  him  guilty  thereof  on  a  present- 
harging  that  he  made  a  maudlin  or  dis- 
g  speech  at  St.  Louis. 

I  were  disposed  to  criticise  severely  the 
mp       ss  and  insufficiency  of  tbese  articles,  I 

gh  efer  to  the  language  of  Hon.  Thad. 
S  vENS,  in  the'House  of  Representatives, 
on  the  3d  day  of  March  last,  aflerthey  had  been 
Bdopted,anoattJietimewhenhe  offered  for  the 
consideration  of  that  body  the  eleventh  article. 
Referring  to  these  ten  articles,  he  said,  (advo- 
cating the  eleventh  article ;) 

"IwiU,  therefore,  read  it  and  call  it  one  and  a 
half,  aa,  in  my  iudsment,  It  is  the  eist  and  vital  por- 
tion of  this  whole  prosecntion.  I  wish  tbls  to  ha 
partiouiariy  notioed,  for  I  intend  to  offer  it  ns  on 
amsndmenti  I  wiah  gentlemen  to  examine  anif  aen 
thatthis  charf "  '" '  "~ 


atthischaree  la  nowhereoontained  in  an 
iioles  renoiifld,  and  QDl«Bit  be  inaeried  tt 
mo  triolnpon  it;  and  if  there  be  ahrewd 


■of  the 

^„„  „,  -"-  .. riirewd  lawyerg, 

ae  I  know  there  will  be,  and  oaviliBS  jodgea,  and, 
withont  thla  ardele,  they  do  not  aognif  Dim,  they  are 
greener  thaolwas  in  any  ease  lever  nmdertook 
before  the  court  of  qoartorseseions." 

I  now  come  to  the  eleventh  article.  It  ia 
the  only  one  upon  which  I  have  ever  entertained 
serious  donbts,  and  I  will  therefore  set  it  out 
in  full.    It  is  as  follows : 

Art.  11.  That  said  Andrew  Johnson, President  of 
the  United  States,  an mindfu'  -'■  "■-  '-'-'• 


BhUh 


jf  the  ' 


rtitutic 


did  heretofore,  t 


D.18 


It  the  ei 


J f  Columbia,  byni 


and  laws  of  the  United  States, 
■it.  on  the  ISth  day  of  Auirsst,  A. 
of  Washington,  and  the  Distiict 
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deayini.  and  inCendini 


ins.  and  inCendiDE  to  deny,  (£attb«  Itsislatioa 

of  Baid  Oonjreaa  wasTBJJd  or  obligatoiy  nponliiiu ,  th  o 
siud  Andrew  Johnson,  ezoept  in  bo  iu  as  be  aaw  fit 
to  approTO  tAe  uime,  and  bIbo  thereby  denylnir,  and 
intendin  g  to  deny,  tbe  power  of  the  Bail  Thirty-Ninth 


uiii»u.StiiteB,iifter>rard.t«  wit.  an  the  2iat  day  of 

SBbniacy/A.D.lgaS.attheoito-ofWaHlunBton.iatho 
iBtHot  of  Columbia,  did,  ui^awitally,  ud  in  disre- 
Srd  of  the  rflqnitement  of  the  Oonatitntion,  that  he 
ould  take  oaio  that  tbelawe  be  faithfully  executed, 
attempt  to  prarent  the  exeoaUon  of  an  aot  entitled 
An  aotreguladng  the  tenure  ot  certain  dvil  offices," 
paraed  March  2,  186T,  by  imlanfully  deviains  and 
oontririDK,  and  attempting  to  doTfee  and  contrive 
meana  by  which  ha  ghoold  prevBot  Edwin  M,  Stan- 
"- —  gvim  focthwlth  rcsumlna:  tbe  AtncUone  of  the 

Ir'ln 

Johngon  of  BsJd  Edwin  M.  Stanlon  from  said  office 
of  SeoretuT  for  the  Department  of  War;  and  also, 
by  further  nnlairfnllj  dByisine  and  contriving,  and 
attempting  to  deviie  and  eontrive,  means,  then  and 
there,  to  prevent  the  execution  of  an  act  entitled 
"An  act  making  appropriaUons  for  the  Bupportof 
QioArmyibithellioalyeatendtns  June30,]>"  -' 

' —  -'^- " ad  March  2,  '"' 

of  an  act  «i 


SMdAndrewJohnsoQ.Prei 


did  then,  to  wit,  on  tlia  21st  day  of  February,  A.  D. 
186S,  at  tha  city  of  Waahington,  commit,  and  was 
BuUty  of,  a  high  misdemeanor  in  office. 

The-  great  difficultj^  presented  to  my  mind, 
in  connection  with  tbis  article,  is  to  ascertain 
■what  it  really  charges.  It  will  be  observed 
that  one  thing  is  distinctly  charged,  and  that 
is,  that  the  Presidentin  Augnat,  1866,  declared 
and  affirmed,  not  in  words,  but  "in  sub- 
stance," that  "  the  Thirty-Ninth  Congress  was 
not  a  Congress  of  tlie  United  States  authorized 
by  the  Constitation  to  exereise  legislative 
p  w  der  the  same,  but,  on  the  contrary, 

■w  Congress  of  only  part   of  the  States, 

th  by  denying  and  intenaing  to  deny  that  the 
I  g  1  t  Q  of  said  Congress  was  valid  or  oblig- 
1  y  him,"  &c.  The  article  then  pro- 
d  t  declare  that  "  in  pursuance  of  said 
d    1      t    n"  the  President  did  three  certain 


I    H    attempted  to  prevent  the, 

f  th  tenure- of- ofBce  act  "by  nnlawfully 
d  VI  g  and  contriving,  and  attempting  to 
d  d  contrive,  means  by  which  he  ahould 

p  t  Edwin  M.  Stanton  from  forthwith  re- 

m  tie  functions  of  the  office  of  Secretary 
f  th  Department  of  War,  notwithstanding 
th       1      1  of  the  Senate  to  concur  in  the  aus- 

2.  And,  also,  "  by  further  unlawfully  devia- 
iiig  and  contriving,  and  attempting  to  devise 
and  contrive,  means,  then  and  there,  to  pre- 
vent the  execution"  of  the  Army  appropriation 
act  of  1867,  requiring  that  all  military  orders 
by  the  President  to  inferior  officers  be  coun- 
tersigned by  General  Grant.     And,  also, 

3.  "Topreventtheexeeution"oftheact  of 
March  2,  1867,  for  the  government  and  recon- 


Buuuuiuu  of  the  rebel  States;  whereby  it  is 
charged  that  the  President  "did  then,  to  wit. 
on  the  21st-day  of  February,  A.  D.  1868.  at  the 
citj|  of  Washington,  commit,  and  was  guilty  of, 
a  high  misdemeanor  in  office." 

It  -will  be  seen  that  the  article  winds  up  with 
charging  one  single  offense,  and  that  offense  is 
said  to  have  been  committed  on  the  21st  day 
of  February,  1868. 

This  produces  conflision.     One  would  sup- 

Eose,  on  first  reading  the  indictment,  that  the 
ody  of  the  offense  consisted  in  the  declaration 
of  the  President  that  the  Thirty-Ninth  Con- 
gress was  not  a  lawful  Congress.  But  that 
hypothesis  is  shaken  when  we  reflect  that  this 
declaration  appears  to  have  been  made  on  the 
18th  of  August,  1866.  And  again,  if  this  dec- 
laration of  the  President  he  the  real  offense, 
and  the  enumerated  instances  of  resistance  to 
the  laws  passed  by  Congress  be  merely  the 
proofs  or  evidences  Ehowing  the  President's 
disregard  or  contempt  of  its  legislation,  the 
article  roust  fail,  for  two  reasons  ;  first,  the 
criminal  words  charged  are  not  supported  by 
the  evidence ;  and  second,  if  the  words  were 
proved  as  laid,  no  mere  words,  declaration,  or 
opinion,  in  reference  tti  the  constitutional  char- 
acter of  Congress  or  the  validity  of  its  laws, 
can  be  tortured  into  a  high  crime  or  misde- 
meanor. Such  an  expression  is  not  now 
known  as  a  Crime  under  any  statute,  and  no 
statute  can  raalie  it  a  crime,  for  the  rea.son, 
as  already  stated,  that  the  Constitution  for- 

If,  then,  there  be  an  offense  charged  in  the 
article,  it  must  consist  in  the  allegation  that 
the  President  devised  ways  and  means  to  pre- 
vent the  execution  of  certain  acts  of  Congress. 

By  carefully  examining  the  evidence,  it  will 
be  found  that  no  testimony  was  offered  to  show 
that  the  President  attempted  to  prevent  the 
execution  of  the  reconstruction  act,  except  a 
telegram  to  Governor  Jenkins,  which  telegram 
was  sent  long  before  the  passage  of  the  recon- 
struction act,  and  could  have  had.no  reference 
to  it  whatever.  It  will  also  be  seen  that  the 
only  evidence  adduced  to  show  resistance  to 
the  Array  ap_propriation  bill  is  that  of  General 
Emory.  It  is  toe  same  offered  in  support  of 
the  ninth  article.  Instead  of  proving  the  charge 
it  actually  disproves  it.  Hence,  nothing  is  now 
left  in  the  eleventh  article  except  the  allegation 
that  the  President  attempted  to  'prevent  Mr. 
Stanton  from  resuming  his  duties  as  Secretary 
of  War  after  the  Senate  had  refused  to  concur 
in  his  suspension.  It  is  true  thatthe  President 
in  a  letter  addressed  to  General  Grant,  on  the 
10th  of  February,  1868,  admits  that  he  had 
expressed  to  Grant  a  wish  that  he  would  either 
hold  the  office  and  con  test  Stan  ton's  right  to  it  in 
the  courts  or  that  he  (Grant)  would  surrender 
it  to  the  President  in  time  to  fill  it  with  another 
name.  On  first  impression  it  appeared  to  me 
that  this  charge  was  established  by  the  Presi- 
dent's own  admission,  and  that,  being  estab- 
lished, it  was  an  offense  under  the  civil-tenure 
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act :  and  so  believing,  I  had  at  one  time  par- 
tially Lome  to  the  conclusion  to  vote  for  this 
on©  single  charge  in  all  the  eleven  articles ; 
b  it,  upon  a,  more  careful  examination  and  com- 
parison of  views  with  fellow- Senators,  Ibecarae 
satisfipd  that  the  article  failed  to  charge  any 
oftenae 

In  the  first  place,  admitting  the  charge  al- 
leged to  be  mlly  proved,  neither  the  civil- 
tenure  act  nor  any  other  law  declared  it  a 
crime  or  misdemeanor.  The  civil-tenure  act 
declares  a  removal  or  an  appointment  made 
contrary  to  its  provisions,  a  mi  a  demeanor,  but 
It  does  not  make  penal  an  effort  to  keep  out  of 
office  one  who,  for  the  time  being,  stands 
legally  suspended. 

Second.  Tlie  charge  itaelf  is  wholly  un- 
proved. By  examining  the  President's  letter, 
in  which  appears  the  admission,  it  will  be 
seen  that  no  attempt,  nor  even  a  declaration 
of  intention,  was  made  by  the  President  to 
prevent  Stanton  from  resuming  the  War  Office 
af^er  the  Senate  had  passed  on  the  suspensiou. 
Indeed,  if  Senators  will  refieot,  they  will  re- 
member that  the  Senate  acted  on  this  question 
late  at  night,  and  Stanton  entered  the  War 
Department  early  the  next  morning,  and  that 

tween  the  President  and  General  Grant.  The 
only  offense,  therefore,  consists  in  a  mere 
declaration,  or  the  expression  of  a  wish,  by 
the  President  made  long  before  the  Senate 
acted  on  Stanton's  suspension,  and  while  it 
is  aiimltted  that  he  was  legally  out  of  the 
office.  Grant,  it  seems,  .partisdiy  consented 
to  this  request  of  the  President,  but  no  act 
was  done  either  by  the  President  or  by  Gene- 
ral Grant  to  carry  out  this  expressed  wish. 
Third.  It  will  be  observed  that  the  President's 
request  to  Grant  was  in  the  alternative,  and 
it  was  a  mere  request.  The  President  did  not 
ask  him  to  keep  Stanton  out.  He  asked  him 
-  either  to  contest  Stanton's  right  in  the  courts 
or  surrender  the  office  back  to  him.  Grant 
at  first  promised  to  do  so.  If,  then,  the 
President  devised  ways  and  means  to  do  an 
unlawful  act,  Grant  must  be  implicated  with 
him,  and  nobody  pretends  that  suca  is  the  case. 
Fowrih.  Evenif-it  appear  that  the  President 
did  all  that  can  be  charged  on  the  subject,  that 
is,  if  he  had  resolved,  and  even  endeavored  hy 
act,  to  keep  Stanton  out  of  the  War  Office,  after 
the  action  of  the  Senate,  it  does  not  follow  that 
he  committed  even  an  improper,  much  less  an 
unlawful  act.  Inmyviewofthesubject,  hehada 
perfect  right  to  suspend  Mr.  Stanton  undetthe 
second 
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.  .  !  him  from  office  absolutely.  Having, 
therefore,  full  and  complete  authority  to  do  fll 
that  the  charge  can  possibly  include,  I  cannot 
on  further  reflection  consent  that  this  article 
contains  matter  upon  which  an  impeachment 
may  be  properly  predicated. 
if  any  further  reason  were  needed  for  voting 


gainst  this  article,  it  might  be  found  in  the 
fact  that  there  is  absent  from  the  proof  all 
pretense  of  a  corrupt  or  wicked  design  in  this 
request  of  the  President.  The  only  evidence 
adduced  is  his  own  admission,  and  when  the 
whole  letter  is  taken  together  it  appears  that  the 
President  was  of  the  opinion  that  Stanton  was 
already  permanently  removed,  and  he  designed 
only  to  test  that  question  before  the  courts. 

I  might  extend  this  esamination  to  much 
greaterlength,  But  the  intelligent  reader  of 
this  trial  will  look  to  the  charges  and  the  evi- 
dence for  himself,  I  have  not  attempted  to 
ekborate  any  point.  I  have  simply  endeav- 
ored to  present  some  of  the  leading  points 
which  influence  my  judgment  in  voting  against 
this  prosecution.  I  do  not  say  that  the  Presi- 
dent is  void  of  offense.  I  have  not  swd  even 
that  he  ought  not  to  be  impeached  and  removed 
from  office.  ButI  have  said,  and  I  now  repeat  it 
with  emphasis,  Ihat  in  my  judgment  a  cool  and 
deliberatefuturewill  not  fell  to  look  with  amaze- 
ment on  this  extraordinary  proceeding  as  it  is 
now  presented  to  us,  and  the  legal  and  dis- 
criminating minds  of  the  world  would  visit 
with  deserved  condemnation  a  judgment  of 
conviction  on  any  one  of  the  articles  now  pend- 
ing. I  have  taken  up  too  much  time  already, 
and  hence  I  forbear  to  allude  to  the  political 
aspects  of  the  question.     We  are  told  that  the 

feople  clamor  for  the  President's  conviction. 
t  may  be  so.  But  I  cannot  believe  that  one 
third  of  the  people  of  this  country  would,  aa 
jurors,  convict  the  President  on  these  articles. 
If  they  clamor  for  conviction  it  is  on  account 
of  other  matters  and  for  other  offenses  than 
these.  Suppose,  however,  I  am  mistaken,  and 
that  nine  tenths  of  the  people  desire  his  re- 
moval, is  that  a  reason  whywe  should  surrender 
our  convictions  of  duty.  We  have  been  sworn 
to  examine  this  case  from  a  legal  and  not  a 

!arty  point  of  view.  If  this  were  a  vote  whether 
ohnsoushouldbeelectedPresident,orwh  eth  e  r, 
being  in,  he  is  a  fit  person  for  the  exalted 
office,  our  position  might  be  relieved  of  much 
embarrassment.  The  question  is  simply  one 
of  guilt  under  the  charges  as  presented  by  the 
House,  and  I  cannot,  in  justice  to  the  laws  of 
the  land,  in  justice  to  the  country  or  to  my 
own  sense  of  right,  render  any  other  response 
to  the  several  arlieles  than  a  verdict  of  "  not 
guilty."       

OPINION 

HON.  JAMES   R.  DOOLITTLE, 

Delivered  orally  during  the  considtation. 

Mr.  Chief  Justice  and  Senators : 

I  concur  in  so  much  of  the  opinions  of  Sen- 
ators Hendricks,  Grimes,  Johnson,  Fessejt- 
DEN,  TRDMnuLi,,  and  Bcckalew,  that  I  shall 
not  go  over  the  grounds  so  ably  stated  by  them, 
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to  give  a  general  opinion  in  this  cause.  Thej 
all  concur  with  the  Senator  from  Ohio  [Mr. 
SHEHiiiu]  and  with  my  colleague  [Mr.  Howe] 
that  the  tenure-of- office  act  left  the  President 
at  liberty  to  remove  the  Secretary  of  War  at 
pleasure.  Id  this  opinion  I  agree.  I  think  that 
opinion  will  command  the  assent  of  nine 
tenths  of  the  legal  profesaion  of  the  whole 
country.  Itis  too  clear,  in  my  opinion,  to  admit 
of  serious  argument,  and  I  shall  spend  aotime 
upon  that, 

Upon  the  question  whether  the  act  of  1863 
in  relation  to  adinferim  appointments  repealed 
the  act  of  1705,  I  wish  to  say  a  word.  There 
is  no  express  repeal.  If  repealed  at  all  it 
must  be  by  implication. 

The  act  of  1795  covers  all  vacancies— vacan- 
cies by  death,  by  resignation,  by  removal,  and 
by  expiration  of  term — four  in  all.  Its  lan- 
guage is,  "That  in  ease  of  vacancy"  (includ- 
ing all  vacancies)  "  it  shall  be  lawfiil.  for  the 
President  to  authorize  an;/  person  to  perform 
the  duties,"  Ac,  fora  term  not  longerthan  six 
months. 

The  act  of  1863  says  that  in  case  of  two 
Vftcancies,  namely,  by  death  or  by  resignation, 
the  President  may  authorize  some  other  officer 
to  perform  those  duties  not  longer  than  six 
months. 

While  the  act  of  1795  coven 
including  vacancies  by  removal  and  _  . . 

by  expiration  of  term,  as  well  as  by  death  and 
by  resignation,  the  act  of  1863  does  not  pro- 
vide for  the  two  vacancies  first  named  at  all. 
■  Of  necessity,  therefore,  it  does  not  repeal  or 
modify  that  act  as  to  those  two  vacancies. 

Mycolleague  [Mr.  HoiVEjisentirely  mistaken 
in  saying  that  the  act  of  1796  was  made  obsolete 
by  the  act  of  1368.  It  is  true,  in  the  margin 
of  the  volume,  (first  vol.,  415^)  the  word  "ob- 
solete" is  found.  But  immediately  over  it  are 
found  the  words,  also,  "act  of  May  8,  1792, 
ch.  87."  Itistheactof  1792whichismarked 
obsolete,  not  the  act  of  1795,  What  makes 
this  certain  is,  the  volume  itself  was  published 
in  1625,  nearly  forty  years  before  thi 
1863. 

Besides,  Prwident  Buchanan,  in  1860,  under 
the  act  of  1795,  appointed  Mr.  Holt  Secretary 
of  War  ad  interim  in  placeof  Floyd.  The  Sen- 
ate, by  resolution,  asked  him  by  what  authority 
he  acted,  the  Senate  being  in  session.  His 
answer  was  conclusive — overwhelming;  giv- 
ing more  than  a  hundred  cases  of  similar 
appointments  ad  interwi.  It  is  impossible  for 
my  colleague  to  mwntain  that  the  statute  of 
1795  is  obsolete. 

Neither  is  (he  statute  of  1795  repealed  by 
the  act  of  March  2,  1867,  eo  far  as  the  case  of 
Stanton  is  concerned ;  for  unless  his  case  is 
covered  by  that  act,  and  my  colleague  demon- 
strates that  it  is  not,  his  removal  and  the  author- 
ity issued  to  General  Thomas  to  perform  the 
dudes  ad  ivierim,  is  no  violation  of  that  act 


It  is  clearly  within  the  act  of  1795,  I  shall 
dwell  no  longer  upon  that. 

Mr.  HABLft.N.  I  desire  to  call  the  atten- 
tion of  the  Senator  from  Wisconsin  to  certain 
words  in  the  act  of  1795  which  I  have  not  heard 
commented  upon  and  which  may  be  words  of 
limitation,  namely,  "wherebytheycannot per- 
form the  duties  of  their  respective  offices." 
Do  not  these  words  limit  the  act  to  certain 
vacancies? 

Mr.  DOOLITTLE.  Let  me  remind  my 
honorable  friend  from  Iowa  [Mr.  Haels-n] 
that  he  wiU  find  the  same  words  in  the  act  of 
1868  applying  to  vacancies  caused  by  death  and 
resignation  "  whereby  they  cannot  perform  the 
duties  of  their  respective  offices." 

Mr.  BUCKA.LEW.  The  same  words  are 
in  the  act  of  1792.  In  the  actsof  1795  and  1863 
these  words  were  borrowed  from  the  act  of 
1792. 

Mr.  DOOLITTLE.  That  is  true;  I  thank 
the  Senator  from  Pennsylvania.  I  think  it 
clear  that,  under  the  act  of  1795,  the  President 
can  authoriae  a  person  to  do  the  duties  of  the 
head  of  the  War  Department  in  case  of  vacancy 
by  removal,  and  the  power  to  remove  Mr.  Stan- 
ton is  clear  under  the  act.  The  Senator  from 
Ohio,  [Mr.  Sherman,]  upon  the  passage  of  the 
act,  maintained  that,  and,  in  his  opinion  just 
delivered,  makes  that  point  too  clear  to  be 
questioned. 

As  to  the  other  charges  I  concur  entirely  with 
the  opinious  of  Senators  Hendbioks,  Gwhiks, 
and  others,  and  shall  not  repeat  what  they  have 
so  well  said. 

But,  Mr.  Chief  Justice  and  Senators,  there 
is  another  point  upon  which  I  wish  to  submit 
my  views,  very  briefly.  The  Senator  from 
Ohio  said  however  conscientiously  the  Presi- 
dent may  have  believed  that  he  bad  a  right  to 
appoint  Mr.  Thomas  ad  interiin,  if  two  thirds 
of  the  Senate  differ  with  him  in  opinion  in  the 
construction  of  the  law  be  must  be  found  g"ilty 
of  a  high  crime  or  high  misdemeanor,  for  which 
he  should  be  removed  from  his  high  office. 
From  this  doctrine  I  dissent.  The  President, 
as  the  Chief  Executive,  is  compelled  officially 
to  construe  the  laws  of  Congress.  He  must 
execute  them ;  and  to  do  that  he  must  know 
their  meaning.  If  he  mistake  the  meaning  of 
a  doubtful  statute,  upon  which  the  ablest  Sen- 
ators and  lawyers  disagree,  to  say  he  can  be 
found  guilty  of  a  high  crime  or  high  misde- 
meanor because  he  mistakes  its  true  meaning 
while  honestly  seeking  to  fiod  it  shocks  the 
moral  sense  of  the  civilized  world.  It  ia  a 
monstrous  proposition.  Intention,  criminal  in- 
tention, is  of  the  very  essence  of  crime.  A 
pnblicofficermaycommitatrespassandbecomo 
liable  to  respond,  in  dami^es,  in  a  civil  suit, 
when,  mistaking  the  law,  he  violates  the  righta 
of  person  or  property  of  another.  But  to  say 
that  a  high  public  officer,  with  good  motives 
and  with  an  honest  intent  to  obey,  though  he 
mistake  the  meaning  of  a  statute,  can  be  found 
guilty  of  a  high  crime  and  misdemeanor  which 
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Hiall  subject  him  to  the  heasiest  punishment 
whiclicmifaUopona  publioman  in  high  office, 
ia  to  assert,  a  doctrine  never  before  ceard  in 
any  coart  of  justice.  There  is  no  evidence  to 
show  on  hia  part  an  intention  to  violate  tie 
Coiiatitution  or  the  law.  From  a  crtmiual  act 
a  criminal  intent,  in  the  absence  of  proof  to 
tie  contrary,  may  be  inferred.  But  in  this 
case  all  criminal  intent  is  positively  disproved 
b;  the  Managers  themselves. 

The  message  of  the  President  which  the  Man- 
agers have  put  in  evidence  against  him — and 
there  is  no  evidence  to  contradict  it— distinctly 
avers  bis  entire  good  faith ;  and  further,  that 
jie  w&B  advised  bv  all  the  members  of  his  Cab- 
inet, including  Mr.  Stanton; 

First,  that  the  tenure- of- office  act  was  un- 
constitutional, and  therefore  no  law  at  all. 

Every  studentat  law  knows  that  every  enact- 
ment of  Congress  is  just  aa  much  subject  to 
the  higher  law  of  the  Constitution  aa  if  '' 
contained  an  express  proviso  in  these  wordi 
"  Provided  that  nothing  herein  contained  shall 
have  any  force  or  validity  whatever  unless  it  is 
authorized  by  the  Constitution  of  the  United 
States."  In  a  word,  an  unconstitutional  e 
ment  is  not  a  law  ;  it  ia  void ;  and  void  things 
are  no  things  at  all. 

And  secondly,  the  meaaage  proves,  also,  that 
every  member  of  his  Cabinet  advised  him  that 
if  the  law  were  constitutional  his  power  to  h 
move  Stanton  was  not  limited  by  the  very  term 

It  will  he  remembered, "alao,  the  President' 
counsel  offered  to  prove  the  fact  that  the  Prei 
ident  was  so  advised  by  every  member  of  hia 
Cabinet,  including,  of  course,-  the  Attorney 
General. 

Now,  Mr.  Chief  Justice  and  Senators,  what- 
ever effect  may  be  given  to  the  opiniouB  of 
Other  members  of  the  Cabinet,  the  opinion  of 
the  Attorney  General,  given  to  the  President, 
most  be  regarded  as  judicial  so  far  at  least  in 
the  absence  of  bad  faith  in  him,  or  in  the  Pres- 
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,  ,.  hen  reauirod  bytlio  President  of  the  XTaited 

States."  Ice. 

ThisopinionoftheAttorney  General,  if  given 
and  acted  upon  in  good  faith  by  the  Presidenf, 
is  a  protection  against  any  charge  of  high  crime 
or  high  misdemeanor.  The  Attorney  General 
ia  chosen  becauae  he  iS  learned  in  the  laie,  ^ 
adviae  a  President  who  may  not  be  a  lawyer  l  . 
all.  He  is  confirmed  by  the  Senate  as  a  judge 
is  confirmed,  for  his  high  character  and  legal 
learning. 

Take  the  case  of  General  Grant,  who  is  a 


candidate  for  the  Presidency,  He  is  no  law- 
yer. Suppose  he  should  be  elected,  and  the 
Senator  from  New  Jersey,  who  is  learned  in 
the  law,  should  be  nominated  and  conSrmed  by 
the  Senate  as  hia  Attorney  General,  and  that 
some  of  the  many  doubtful,  hasty,  and  almost 
unintelligible  acts  of  Congress  came  before  him 
for  construction ;  if  General  Grant  should.  In 
good  iaith,  act  upon  the  opinion  of  Senator 
Frsi.ingbuysds  as  his  Attorney  General,  no 
matter  how  erroneous  that  opinion  might  be, 
can  any  man  be  so  loat  to  all  sense  of  common 
justice  and  fair  dealing  as  to  assert  that  Gen- 
eral Grant  could  he  guilty  of  a  high  crime  or 
high  misdemeanor  when  acting  in  accordance 
with  it.  And  learned  in  the  law  as  that  hon- 
orable Senator  ia,  high  as  he  deservedly  stands 

the  profession  in  his  State,  itiscettainlv  no 
disparagement  to  him  to  say  that  Mr.  Stanbery 
stands  as  high  as  he  or  any  other  Senator  upon 
this  floor  in  personal  character  and  legal  ability. 

Sir,  much  may  bo  forgiven,  much  must  be 
forgiven  in  times  of  high  party  excitement  for 
the  judicial  blindness  which  it  begets.  But 
when  thia  temporary  and  frenzied  excitement 
shall  have  passed  away,  as  pass  it  will,  and 
when  men  shall  carefully  review  this  case  and 
all  the  evidence  given  on  this  trial,  their  sur- 
prise will  be  not  that  a  few  Republican  Sen- 
ators can  rise  above  patty  prejudice  and  refuse 
to  be  driven  from  their  clear  convictions  by 

{arty  furor,  but  their  utter  astonishment  will 
e,  that  any  respectable  Senator  should  ever 
for  one  moment  have  entertained  the  thought 
of  convicting  the  President  of  the  United  States 
of  a  high  crime  or  a  high  misdemeanor  upon 
the  charges  and  evidence  produced  upon  thia 

OPINION 

HON.  F.  T.  FRELINGHUYSBN. 

There  ia  no  more  responsible  dutv  than  that 
of  trying  the  question  whether  the. Chief  Magia- 
trateof  a  nation,  who  holds  his  office  under  the 
Constitution  and  by  the  suffrages  of  the  people, 
shall  be  deposed.  Ontheouehand,  the  result  of 
the  isaue  is  serious  to  the  individual  who  is  on 
trial,  reaches  to  the  rights  of  every  citizen,  may 
effect  the  maintenance  of  the  checks  and  bal- 
ances, and  even  the  stability  of  the  Government. 
On  the  other  hand,  to  suffer  the  Executive 
sucoeasfullyto  assert  the  right  to  adjudicate  on 
the  validity  of  laws,  claimed  to  be  inferentially, 
though  not  in  terras,  contrary  to  the  Constitu- 
tion, and  to  execute  such  aa  he  approves  and 
violate  such  as  he  conderans,  would  be  to  per- 
mit the  Government  to  be  destroyed.  And 
since  the  issue  whether  thelaw  shall  be  obeyed 
has  been  made  before  the  country  and  before 
the  world,  to  suffer  the  President  defiantly, 
and  to  this  hour  persistently  to  disobey  it^ 
would  be  to  surrender  the  supremacy  of  that 
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HOvereignty  for  the  mainteaance  of  which  hun- 
dreds of  iliousands  of  loyal  hearts  have  within 
the  past  few  years  ceased  to  beat.  .Walking 
along  this  narrow  pathway,  with  perils  on  either 
Btde,  one  ie  only  secure  as  be  rests  his  hand  oa 
the  firm  support  of  duty. 

We  are  but  the  agents  of  the  people,  author- 
ized lo  act  for  them  only  in  accordance  with 
the  Constitution  and  the  laws.  If  we  fail  to 
protect  the  trusts  committed  to  us  we  are  cow- 
ards ;  if  we  exceed  our  powers  and  assume  to 
3ur  arbitrary  will,  we  are  usurpers. 
1  questions  as  to  the  admission  of 
exercised  all  the  liberality  that  was 
istent  with  principle,  and  having  held  my 

.^ ion,  subject  to  all  legitimate  influences, 

until  the  whole  cause  was  closed,  and  the  final 
vote  about  to  be  taken,  I  am  now  prepared 
briefly  to  express  my  views. 

Senators  are  sworn  in  this  case  to  do  impar- 
tial justice  according  to  tbe  Constitution  and 
the  laws.     The  obligation  thus  imposed  may 
not  be  disregarded.     The  Senate,  while  trying 
the  President,  are  not  only  invested  with  the 
functions  of  a  court  and  jury,  but  also  retain 
their  official  characters  as  Senators  intrusted 
with  tbeinterestsof  the  nation.     Were  this  not 
eo,  the  articles  of  impeachment  might  as  v 
be  tried  before  the  (quarter  sessions  as  before 
Senate  of  the  United  States.     We  may  i 
remove  the  President  because  we  believe  the 
welfare  of  the  nation  would  thereby  be  pro- 
moted, if  the  charges  against  him  are  ""' 
ptoved  ;  but  if  those  charges  are  proved, 
may,  forthewell-beingof  the  Hepublic,  abstain 
from  the  exercise  of  that  clemency  which 
other  judicial  proceedings  is  reposed  in  1 
court  and  in  the  _pardoning  power,  but  which 
in  the  matter  of  impeachment  is  involved  i" 
the  verdict  of  the  Senate. 

There  are  three  questions  to  be  determined, 
namely: 

1.  Has  Andrew  Johnson  violated  the  law  &( 
charged? 

2.  Does  such  violation  amount  to  what  ir 
tbe  Constitution  is  denominated  a  high  misde- 

3.  Do  the  interests  of  the  country  demand 
the  enforcement  of  the  penalty  for  this  viola- 
tion of  law,  or  demand  the  exercise  of  clem- 

There  are  eleven  articles  of  impeaehmeni 
presented  againt  the  President.  I  shall  con- 
fine my  remarks  to  the  first  three  and  tbe  elev- 

The  first  article  charges  Andrew  Johnson 
with  violating  the  "  act  regulating  the  tenure 
of  certain  civil  officera  "  by  the  removal  of 
Secretary  Stanton,  The  second  and  third 
articles  charge  a  violation  of  the  same  act  by 
appointment  of  General  Thomas  as  Secretary 
Of  War  ad  inUrifa,  and  the  eleventh  article,  as 
construed  by  the  Chief  Justice,  charges  that 
the  President  violated  the  same  act  by  "at- 
tempting to  defeat  its  execution," 

The  first,  aeoond,  and  sixth  sections  of  the 


act  entitled  "An  act  regulating  the  tenure  of 
certain  civil  offices,"  are  as  follows; 

"SeitenatttdbyiheSeaalea'iidBomeaf  SepreseiUa- 
liveeafthe  United StatetefAmericamCaniir'sioaifm- 
blfd.  That  every  penon  holdins  mtf  oiVil  office  to 
wbioh  he  has  bBeaapptdiited  brand  with  tbe  advice 

—  ' '  of  the  Senttte,  and  e»8w  person  who 

--■■ lointoa  to  any  omoB,  and  Bhall 

to  act  therein,  is,  and  ahall  be. 


shall  here^ter  be  appoli 

haMimadiily  qnalifiedto 

)  hold  auoii  offioB 


'e  been  in  like  m. 


itil  I 


gball 


pointed  and  duly  quali- 


, r-  — je provided:  ProBided, 

That  the  Seoretaries  of  State,  of  the  Treasury,  of 
War,  of  the  Havy,  and  of  the  Interior,  the  Post- 
master  General,  Rnd  the  Attorney  General,  shall 
hold  their  offices  reapecljvely  for  and  during  the 
term  of  the  President  by  whom  they  may  hayebeen 
appointed  and  for  one  month  thereafter,  Bubjeot  to 
removal  by  and  with  the  advice  and  consent  of  the 


the  UniteSStates  oo , 

Benate,  be  shown,  by  erldenee  li 

PresidoDt,  to  ba  nifty  of  miiiiMn 

crime,  or  for  any  reason  shall  boooma  inoapable  or 

legdiy  disqualified  to  perform  Its  duties,  in  suoh  case, 

and  in  no  other,  the  Preodent  may  anspend  such 


to  perform 
II  the  next 


temporarily  the  duties  of  such  offlee  unUl  the  next 
meeting  of  the  Senate,  and  until  the  easB  ahall  be 
acted  Dpon  by  the  Benate,  and  aooh  person  so  desie- 
natedshalltaketheoafhsaDdKlTS  the  bonds  required 
by  law  to  bo  taken  and  alTen  by  the  person  dniy  ap- 
pointed to  All  sneh  offiee:  tmd  in  aiuih  aase  it  shall 
be  the  duty  of  the  President,  within  twenty  iass 
after  the  first  day  of  sneli  next  meeting  of  the  Senate, 
to  report  to  the  Benate  suob  suspenaion,  with  the 
evidence  and  reatiDns  for  his  aotlon  in  the  oase.  and 
the  name  of  the  person  BO  designated  to  perform  the 
duties  of  such  offlce.  And  if  the  Senate  shall  ooncnr 
in  suoh  suspension  and  advise  and  oonaent  to  tbe 
removal  of  such  omcer.  they  shall  so  eertifr  to  the 
President,  who  may  thereapon  ramore  snoh  officer, 
and,  by  and  with  the  advice  and  consent  Di  the  Sen- 
ate, appoint  another  person  to  snoh  office.  But  if 
the  Banate  shall  refuse  to  ooncnr  m  sneh  enspenslon, 
such  offieer  ao  suspended  shall  forthwith  resume  the 
fauotlons  of  his  ofSoe,  and  the  powers  of  tbe  person 
so  performing  Its  dutlee  in  his  stead  shall  cease,  and 
the  official  salar;  and  emoluments  of  snob  officer 
shall,  during  sncb  inspendon,  belong  to  the  person 
so  performingthedntiee  thereof,  and  not  to  the  officer 
sosuspended:  iVoinrfeil.beiiieiier;  That  tbe  Freaident, 
in  ease  he  slioll  become  satisfied  that  such  suspension 
wasmado  on  msnffieient  gronnds.  sliaU  be  antnoriaed, 
at  any  Ume  before  reportjiu  such  suspension  to  the 
Senate  as  above  provided,  to  revoke  such  suspension 
and  reinstate  sttcb  officer  m  the  performance  of  the 
duties  of  his  office." 

"Sec.  6.  And  be  it  fimJter  enacted,  That  every  re- 
moval, appointment,  or  employment,  made,  bud,  or 
exercised,  contrary  to  the  provisions  of  this  act,  the 
making,  slgnbie.  sealing,  oonntersisnins,  or  Issuing 
of  any  commiadon  or  letter  of  anthontyfo 


in  the  dlsoreUon  of  the  m .._. 

Pronded,  Tiiat  tha  fresldant  shidl  have  power  U 
iBke  ont  and  deHver,  after  tbe  aj" '  -'  "■■ 


The  first,  second,  third,  and  eleventh  arti- 
cles of  impeachment  charge,  in  effect,  that 
Edwin  M.  Stanton,  being  then  Secretary  of 
War,  Andrew  Johnson,  on  the  12th  of  August, 
1867,  suspended  him  from  office  under  the 
provisions  of  the  second  section  of  said  act; 
that  within  twenty  days  after  the  next  meeting 
of  the  Senate,  to  wit,  on  the  12th  of  December, 
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1867,  he  reported  to  the  Senat*  the  reason  for 
such  suspension,  and  also  that  he  had  ap- 
pointed General  Grant  Secretary  of  War  ad 
interim.  That  on  the  13th  of  January,  186Q, 
the  Senate  having  refused  to  concur  in  said  sus- 
pension, and  having  so  notified  Andrew  John- 
son, the  said  Edwin  M,  Stanton  was  restored 
to  the  functions  of  his  said  office  under  said 
act ;  that  Andrew  Johnson  then  devised  means 
to  prevent  the  execution  of  the  said  act  by 
striving  to  induce  General  Grant  to  refuse  to 
surrender  the  said  office  to  Mr.  Stanton  ;  that, 
failing  in  this  effort,  on  the  21gt  of  February, 

1868,  he  made  the  foUowins  orders  for  the 
removal  of  Mr,  Stanton  and  for  the  appoint- 
ment of  .General  Thomas  as  Secretary  of  War 
ad  interim. 

EiEOnTivB  Msssios, 
■Washington,  D.  C,  Februaru  21, 1868. 
Sia:  ByTirtuB  of  tho  power  and  an  til  ority  vested 
in  me  as  Preaideut,  by  ihe  Conatitutioo  and  lans  of 
the  United  States,  you  are  hereby  removed  from 
office  as  Seeretary  for  the  DepBTtmont  of  War,  and 
your  functions  as  such  will  terminate  apon  receipt 

You  wiiltranafei  to  Brevet  Major  General  Lorenio 
Thomas,  Adjutar I  General  of  the  Army,  who  haa  this 

day  been  — •••--—'  — J ■> ' *  —  i 

tary  of  V  ^.   

and  other  pnbllc  PI 


EZEOITTIVB  MaSBIOH, 

W  jSBIHQroN,  D,  0..  libraary  31, 1868. 


lOved  from  office  as  Secretuy  tbi  the  Department 
01  vTar,you  are  hereby  aathoriied  and  empowered  to 
act  as  Secretatyof  War  ad  interiiM.  and  wUl  immedi- 
ately onter  upon  the  diseharEe  of  the  duties  pertain- 

Mr.  Stanloo  has  been  instructed  to  transfer  to  you 
all  the  records,  books,  pUDers,  and  other  public  prop- 
erty now  in  his  east^dy  and  oharire. 

fiespeotfully,  yours,  ANDBBff  JOHNSON. 

Brevet  Mator  General  Lobebko  TeosTiS,  Aeh'-aiiml 

eenBTnlUnUed  Stales  Armv.  Watkimon,  D.  C. 

The  facts  thns  charged  are  proved  beyond 
all  dispute.  There  are  many  other  facts  of 
aggravation,  and  showing  intent,  alao  proved, 
not  referred  to  because  not  necessary  to  the 

If  Andrew  Johnson  did  remove  Mr.  Stan- 
ton and  issue  a  letter  of  authority  for  the  ap- 
pointment of  General  Thomas  Secretary  of 
War,  or  do  either,  con(rar^(o(Aepr<mmoMSo/ 
the  tenwe-of-eivii-o^e  act,  he,  bj  the  terms 
of  the  sisth  sectjon  of  that  act,  hereinbefore 
recited,  is  guilty  of  a  high  misdemeanor. 

It  is  insisted  that  he  did  not  remove  Mr. 
Stanton,  because  he  is  in  fact  still  in  possession 
of  the  War  Department.  The  removal  referred 
to  as  constituting  the  misdemeanor  in  the  sixth 
section  does  not  mean  a  physical  removal,  but 
means  such  an  act  of  removal  as  it  was  in  the 

Sower  of  the  President  to  perform,  Neitiier 
oes  the  removal  s^ofeen  of  in  the  act  mean  a 
valid  removal,  for  it  would  be  an  absurdity  to 
hold  that  a  valid  act  of  the  President  was  a 
misdemeanor.  The  "removal"  spoken  of  is 
just  such  an  act  as  the  President  performed, 
leaning  under  his  authority  an  order  of  removal, 


notifying  the  other  Departments  that  Mr.  Stan- 
ton was  removed,  and  informing  the  Senate 
that  by  his  order  Mr.  Stanton  had  ceased  to  be 
Secretary  of  War,  refusing  to  acknowledge  him 
as  such,  and  recognizing  General  Thomas  as 

It  is  again  insisted,  in  defense  of  Mr.  John- 
son, that  Mr.  Stanton  is  not  included  within  the 
provisions  of  the  tenure- of-civil- office  act,  and 
is  not  protected  in  his  office  thereby,  and  that 
consequently  his  removal  was  legal ;  and  tliat, 
a  vacancy  thus  lawfully  existing,  the  appoint- 
ment of  General  Thomas  ad  interim  thereto 
was  not  prohibited  by  the  said  act. 

Let  us  examine  whether  Mr,  Stanton  is  not 
protected  by  the  act.  The  proviso  to  the  first 
section  of  the  act  says  the  "Secretaries  of 
State,  Treasury,  War,  &c.,  shall  hold  their 
offices  respectively  for  and  during  the  term  of 
the  President  by  whom  they  may  have  been 
appointed,  and  for  one  month  thereafter."  The 
Constitution  makes  the  presidential  term,  four 
years,  commencing  the  4th  of  March;  and  as 
Mr.  Lincoln's  term  commenced  March4, 1865, 
thisishis  term,  and  Mr,  Stanton,  havingheen  by 
him  appointed,  is  protected  from  removal  by 
the  words  of  the  act,  But  it  has  been  insisted 
that  the  true  construction  of  the  act  is  that  the 
Secretaries,  to  be  protected  under  the  act, 
must  have  been  appointed  during  the  existing 
presidential  term,  and  that  Mr.  Stanton  was 
not  appointed  by  Mr.  Lincoln  after  his  reelec- 
tJon  and  during  the  existing  term.  There  is 
some  force  in  this  claim,  and  I  haveonly  called 
attention  to  the  fact  that  Mr.  Stanton  is  within 
the  words  of  the  act  for  the  purpose  of  showing 
that  those  who  deny  that  he  is  under  the  pro- 
tection of  the  law  are  obliged  to  resort  to 
intendment  and  construction  to  maintun  their 
position. 

But  let  us  look  at  the  act  again.  The  pivot 
woriJ  of  the  act  is  "successors."  The  body 
of  the  first  section  (as  dintingnished  from  the 
proviso)  declares  that  "  every  person  holding 
or  who  shall  hold  a  civil  office  ty  and  with  the 
advice  and  consent  of  the  Senate  shall  be  enti- 
tled to  hold  such  office  until  a  sttcee^sor  shall 
be  in  like  manner  appointed."  So  that  neither 
the  President  nor  the  President  and  Senate 
together  can  remove  from  office  such  civil  offi- 
cer, excepting  by  the  nomination  and  confirm- 
ation of  a  successor.  The  act,  however,  makes 
two  exceptions  to  this  rule.  It  provides  that 
the  rule  referred  to  shall  exist,  "  ezcepi  os 
herein  otherwise  provided  f  and  then  we  have 
one  exception  to  this  rule  in  the  second  section, 
which  enacts  that  when  the  President  suspends 
an  officer  he  must  send  his  reasons  to  the  Sen- 
ate; and  if  the  Senate  advise  and  consent  to 
the  removal  of  the  officer,  they  shall  so  certify 
to  the  President,  who  may  thereupon  remove 
him,  and  this  without  nominating  a  successor. 
And  we  have  another  exception  to  the  rule  in 
the  proviso  to  the  first  section,  namely,  tiat 
the  Secretaries  of  State,  Treasury,  War,  &c., 
shall  he  subject  to  removal  by  and  with  the 
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advice  and  consent  of  the 
without  a  Euoceeaor  b  '  ^    ,_ 

All  civil  officers,  except  as  above  excepted, 
bold  thoir  offices  until  a  succeasor  is  appointed. 
Now,  if  Mr.  Stanton  does  not  come  within  the 
.  proviao  to  the  first  section,  he  comes  within  the 
body  of  that  section;  andif  within  the  proviso, 
he  can  only  be  removed  by  and  with  the  advice 
and  conBentofthe  Senate,  andifhecornes  within 
the  body  of  the  act  he  can  only  be  removed  by 
a,  siftcessor  being  appointed  "by  and  with  the 
advice  and  consent  of  the  Senate.  As  the 
President  has  removed  Mr.  Stanton  without  a 
successor  being  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  without 
t^e  Senate's  having  consented  to  such  removal, 
he  "has  violated  the  law. 

It  has  been  argued  that  if  the  Secretary  of  War 
is  not  within  the  proviao  he  drops  out  of  the 
act  and  is  not  protected  by  it^  secause,  as  is 
said,  the  office  of  Secretary  of  War  is  in  the 
prmiUo,  and  the  officer  niust  remain  where  his 
ofiice  is ;  and  as  you  cannot  carry  the  office 
back  to  the  body  of  the  act,  so  you  cannot  carry 
the  officer  there.  TJie  defect  in  this  nice  argu- 
ment is  that  the  body  of  the  act  as  well  as  the 
proviso  speaks  not  of  oMces,  but  of  persons — 
the  body  of  the  act,  of  every  person  holding 
any  civil  office;  and  the  proviso,  of  the  Secre- 
taries of  State,  Treasury,  War,  &c.  So  Mr. 
Stanton,  either  under  the  body  of  the  act  or 
the  proviso,  is  placed  under  the  protection  of 
the  act. 

But  why  should  we  be  technical  in  constru- 
ing a  statute  that  is  plain?  The  second  sec- 
tion enacts  that  whenever  any  officer  (except 
judges  of  the  Supreme  Court)  appointed  as 
aforesaid — -that  is,  appointed  by  and  with  the 
advice  and  consent  of  theSenate — shall  during 
a  recess  be  guilty  of  misconduct  in  office,  or 
crime,  or  become  incapable  or  legally  disqual- 
ified to  perform  his  duties,  in  such  case,  and 
in  no  other,  the  President  may  suspend  such 
officer;  and  within  twenty  da^s  after  the  next 
meetingof  the  Senate  the  President  shall  report 
to  the  Senate  tbe  reasons  for  hia  action.  If 
the  Senate  concur  in  such  suspension,  and 
consent  to  the  removal  of  sucli  officer,  tbe 
Presideut  may  remove  him ;  but  if  the  Senate 
shall  refuse  to  concur  in  such  susfiension,  such 
oflSoer  so  suspended  shall  resuaie  tbe  functions 
of  his  ofBce.  Mr.  Stanton  is,  beyond  doubt,, 
included  within  tbe  provisions  of  this  second 
section,  being  appointed  by  and  with  the  advice 
and  consent  of  the  Senate,  and  has  been  treated 
by  the  President  as  within  the  section  by  being 
suspended  under  it. 

And  now,  I  insist,  that  if  the  President  can 
only  suspend  ior  cause  during  a  recess  of  the 
Senate,  a  fortiori,  be  cannot  remove  without 
cwise  during  the  session  of  the  Senate.  What 
an  absurdity  to  hold  that  when  the  President 
wants  to  be  rid  of  an  officer  he  has  only  a 
limited  power  of  temporary  suspension,  and 
yet  has,  at  the  same  time,  an  unlimited  power 
of absoi Lite remo vail  Of whatpossibleemcacy 


are  the  guarded  limitations  of  suspension  if,  at 
will,  the  President  can  arbitrarily  nmnee  t  It 
is  from  this  view  that  we  conclude  that  Mr. 
Stanton  is  protected  by  the  act,  and  that  his 
removal  and  the  appointment  of  Genera! 
Thomas  was  a  violation  of  tbe  statute. 

.  But  may  not  the  President  have  been  mis- 
taken as  to  the  true  interpretation  of  the  litw? 
Some  Senators  do  not  now  consider  that  Mr. 
Stanton  is  under  the  protection  of  the  law. 
May  not  Mr.  Johnson  have  fallen  into  the  same 

It  is  not  possible  that  Andrew  Johnson  did 
not  consider  Mr.  Stanton  within  the  law, 
because,  during  the  recess  of  the  Senate,  he 
suspended  him  under  this  law,  and  within  the 
limited  period  of  twenty  days  submitted  to  the 
Senate  bis  reasons  for  such  suspension ;  and 
his  counsel,  [Mr.  Groesbecfc,]  in  argument, 
stated  that  the  suspension  was  made  under  the 
act.  Besides,  there  is  no  other  authority  under 
which  this  proceeding  could  have  been  had, 
If  the  Constitution  conferred  upon  the  Presi- 
dent the  power  of  removal^  it  knows  of  no 
proceeding  of  suspension,  trial  by  the  Senate, 
and  restoration  to  the  functions  of  office. 

There  are  other  facia  which  show  that  the 
removal  of  Mr.  Stanton  was  not  the  result  of 
any  mistake.  After  the  President  bad  submit- 
ted his  reasons  to  the  Senate  and  they  had  adju- 
dicated againstthose  reasons,  and  after  he  bad 
informed  the  Senate  tbat  be  had  now  removed 
Mr.  Stanton  and  appointed  General  Thomas, 
the  Senate  sent  the  President  a  reaolution. 
passed  by  tbat  body,  to  the  effect  that  he  had 
actod  in  violation  of  the  Constitution  and  the 
laws.  Tbe  President  did  not  annul  the  order 
of  removal  and  appointment,  but,  on  the  con- 
trary, at  the  next  meeting  of  the  Senate,  on 
the  24th  of  February,  1868,  sent  them  a  mes- 
sage stating,  in  substance,  that  if  satisBed  that 
his  removal  of  Mr.  Stanton  should  involve  his 
own  removal,  he  still  would  have  removed  him. 
The  House  of  Bepresentatives  then  presented 
articles  of  impeachment  against  him,  and  since 
then,  for  a  quarter  of  a  year.  Congress  has 
been  engaged  in  the  investigation  relative  to 
this  removal  and  appointment,  but  be  has  never 
aJinulled  those  orders,  but  stands  to-day  con' 
temning,  not  tbe  Senate,  but  the  sovereign 
power  of  the  nation— the  law,  Had  Andrew 
Johnson  at  any  time  withdrawn  from  his  posi- 
tion of  defiance  of  that  law  which  he  is  sworn 
to  execute,  he  might  have  pleaded  tbat  he  was 
mistaken.  The  Senate  has  spoken,  the  Rep- 
resentatives of  the  people  have  spoken,  and  he 
disregards  their  voice.  He  cannot  plead  the 
views  of  individual  Senators.  Neither  can  be  . 
plead  the  opinion  of  his  Attorney  General ;  for 
no  offer  tbat  I  know  of  was  made  to  prove  tbat 
the  Attorney  General  ever  officially  ^ave  any 
opinion  to  sustain  tbe  President's  views,  cer- 
taiulj  no  proof  of  such  an  opinion  after  the 
President  suspended  Mr.  Stanton  under  this 
law.  Before  the  nation  and  the  world  the 
question  Mr.  Johnson  forces  us  to  determine 
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is,  whether  the  law  in  America  shall  or  shall 
not  be  supreme.  The  issue  joined  now  to  be 
settled  is,  where  is  lodged  the  tdtiinaie  power 
of  the  nation — in  one  man  or  in  the  repre- 
eentatiyeg  of  the  people? 

Such  being  the  issues  forced  upon  us,  I  feel 
that  we  have  no  election  but  to  stand  by  the 
doctrine  that  power  is  with  the  people. 

Again,  let  ua  inquire  whether  the  President's 
purpose  may  not  have  been  to  test  the  conati- 
tutionality  of  the  tenure- of- civil-office  act. 

That  act  makes  the  consent  of  the  Senate 
necessary  to  the  removalof  certain  civil  ofScers 
■who  can  only  be  appointed  by  such  consent. 
The  Constitution  nowhere  gives  the  President 
the  right  to  remove  from  office,  and  to  hold 
that  he  has  that  power,  even  against  the  will 
of  the  Senate,  is  virtually  to  destroy  that  pro- 
vision of  the  Constitution  which  makes  the 
advice  and  consent  of  the  Senate  necessary  to 
an  appointment.  It  is  the  same  power  that 
appoints  that  has  the  right  to  remove.  For 
eighty  years  the  removal  from  office  has  been 
governed  and  regulated  by  law. 

But,  waiving  the.  constitutional  argument,  is 
the  President  to  violate  lawsatpleasureonthe 
plea  that  he  desires  to  ascertain  their  constitu- 
tionality ?  Does  he  not  know  that  since  the 
formation  of  the  Government  not  mote  than 
two  or  three  genera!  laws  have  ever  been  de- 
clared invalid?  Could  he  not  have  taken  some 
less  important  case  for  the  trial  7  Three  months 
have  transpired  since  the  removal,  and  the  first 
step  to  make  this  test  has  not  been  taken.  And 
if  this  suit  was  now  instituted  it  could  r 
sibly  be  determined  before  March  nexl 
auoh  was  not  the  President's  purpose, 
the  Senate  refused  to  concur  in  hia  rea: 
Mr.  Stanton's  suspension  his  purpose 
carry  out  his  own  arbitrary  will  '  ''' 
the  law  and  its  authors. 

2.  Andrew  Johnson  having  violated  the  law 
as  charged,  the  nest  question  ie,  does  such-'"- 
lation  constitute  a  high  misdemeanor? 

The  tenure -of- civil- otBce  act,  in  its  sixth 
section,  declares  its  violation  to  be  a  high  mis- 
demeanor; but  that  enactment  is  not  conclu- 
sive on  the  Senate,  for  if  it  were  thele^slative 
branch  of  the  Government,  by  mere  statutes, 
might  destroy  the  powerof  the  eseeutivebranoh. 
The  Senate  are  called  on  to  determine  whether 
the  violation  is  such  aa,  under  the  Constitution, 
is  subject-matter  for  impeachment  and  oonvic- 

The  Constitution  makes  treason  and  bribery 
(crimes  eminently  affecting  the  State)  and  other 
hi^  crimes  and  misdemeanors  impeachable. 

The  word  "high,"  as  Qualifying  misdemea 
ors,  clearly  intends  to  direct  and  restrict  iui- 
peachment  to   such   offenses  as  derive  their 
importance  from  the  effect  they  have  upon  the 
State. 

Forgery,  arson,  and  other  crimes,  so  far  as 
the  individual  who  perpetrates  them  is  con- 
cerned, are  more  serious  and  higher  crimes 


than  the  violation  of  a  prohibitory  statute  lik  e 
the  one  in  question,  but,  so  fiir  aa  the  Gov- 
ernment ia  concerned,  may  not  be  so  impor- 

If  the  willful,  defiant,  persistent  disregard  of 
law  in  a  Chief  MaKiatrate  of  a  great  people  does 
not  constitute  a  nigh  misdemeanor  in  office, 
what  doea?  The  State  ia  infinitely  leas  inter- 
ested ia  the  personal  dereliction  of  the  official 
than  in  a  course  of  action,  which,  if  tolerated, 
saps  and  destroys  the  Government;  and  as 
down  to  the  present  hotir  the  law  and  its  authors 
are  defied,  we  cannot  do  otherwise  than  declare 
that  such  conduct  constitutes   a  high  misde- 

Istliisa  case  where  the  Senate  by  its  ver- 
dict should,  in  view  of  the  well-being  of  society, 
pass  over  the  transgressioq,  or  ahould  they 
enforce  the  penalty  of  removal  provided  by  the 
Constitution? 


also  as  Senators,  bound  to  look  at  the  con- 
dition and  to  the  welfare  of  the  country. 

There  are  considerations  bearing  on  the  ques- 
tion whether  thepenalty  of  the  violated  law  shall 
be  enforced  which  seriously  affect  the  welfare 
of  the  nation.  Among  those  considerations 
are,  Mr.  Johnson's  desertion,  at  the  most 
critical  of  periods,  of  the  cherished  princi[)les 
of  the  party  that  confided  in  and  elected  him ; 
his  denial  of  the  validity  and  constitutionality 
of  our  Government  as  organized,  which  had 
just  been  rescued  at  a  great  price  from  the 
hands  of  treason  ;  the  repetition  of  that  senti- 
ment from  hia  lips  by  his  counsel  on  the  trial ; 
the  declaration  of  his  annual  message  that  in 
his  controversy  with  Congreaa  he  had  contem- 
plated a  resort  to  force  j  hia  encouragine  a 
^irit  of  discontent  and  disloyalty  in  the  rebel 
States  by  his  offensive  denunciations  of  the 
reconstruction  measures;  hia  assuming,  with- 
out right,  to  establish  govemmenta  in  the 
South  which  left  the  defenders  of  the  Union 
unprotected;  his  exertion  of  influence  against 
the  adoption  of  the  fourteenth  amendment  to 
the  Constitution,  to  the  ratification  of  whicb 
the  people  fondly  looked  for  national  har- 
mony ;  his  obstruction  to  the  practical  work- 
ing of  those  measures  of  reconstruction  which 
the  rejection  of  the  amendment  referred  to 
tendered  necessary  ;  his  pardoning  of  rebels 
and  his  appointing  them  to  office ;  the  fact  that 
the  distrust  of  Congress  in  the  Chief  Magis- 
trate has  been  such  that  a  due  regard  for  the 
Eepublic  induced  them  to  remain  in  session, 
to  convene  at  unusual  peridds  of  the  year,  and 
induced  them  to  enact  laws  requiring  all  mili- 
tary orders  to  be  iaaued  by  the  "  General, of 
the  Army,"  and  prohibiting  the  removal  of 
that  officer  by  the  President;  the  general  con- 
viction that  the  unfortunate  millions  Just  re- 
lieved from  bondage  at  the  South  who  have 
been  true  to  the  Union  are  deprived  of  the 
much  needed  protection  of  the  Federal  Goy- 
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ernment.  These,  and  many  like  coasidera- 
tiona,  force  us  to  the  conclusion  that  if  Andrew 
Johnson  has  willfully  violated  the  law  its  pen- 
alty should  be  enforced. 

But  we  are  sworn  that  we  will  do  "  impar- 
tial justice"  in  the  case,  and  to  tir  the  ques- 
tion whether  we  may  not  be  influenced  by 
prejudice  let  us  apply  a  severe  test. 

Suppose  ttat  the  tenure-'of-civil-offloe  act 
had  been  in  force  during  the  administration 
of  Abraham  Lincoln,  and  that  distinguished 
patriot  had  under  the  law,  from  some  potsonal 
pique,  suspended  Edwin  H.  Stanton,  a  man 
who  has  or^niaed  more  victories  for  freedom 
than  any  livioR  civilian ;  suppose  Mr.  Lincoln 
to  have  sabmitted  his  reasons  for  such  suspen- 
sion to  the  Senate,  and  that  body,  after  due 
deliberation,  to  have  determined  against  the 
sufficiency  of  the 'alleged  cause  of  suspension, 
and  (as  authorized  bj  the  law)  to  have  ordered 
tiiat  Mr.  Stanton  resume  the  functions  of  his 
ofBce  i  and  that  then  Mr.  Lincoln,  having  first 
endeavored  to  seduce  the  temporary  incum- 
bent of  the  office  not  to  surrender  the  office, 
and  having  in  this  felled,  should  have  issued 
an  order  for  the  absolute  and  unqualified  re- 
moval of  Mr.  Stanton,  and  for  the  appoint- 
ment of  a  successor,  and  that  he  by  message 
should  have  informed  the  Senate  of  what  he 
had  done ;  and  let  us  suppose  that  the  Senate 
by  resolution  promptly  informed  Mr.  Lincoln 
that  in  his  procedure  he  had  acted  contrary  to 
the  Constitution  and  the  laws,  and  that  then 
Mr.  Lincoln  had  sent  a  message  to  the  Senate 
informing  them  that  if  he  bad  known  that  his 
own  removal  would  be  the  consequence  of  the 
removal  of  Mr.  Stanton  he  would  neverthe- 
less have  removed  him ;  then  suppose  that  the 
Eepresentatives  of  the  people  had  presented 
articles  of  impeachment  against  Mr.  LincolA, 
and  the  Senate  had  proceeded  with  the  trial, 
and  that  for  three  months,  with  all  these  notifi- 
cations, Mr.  Lincoln  had  persisted  in  his  defiant 
disobedience  to  the  law  and  to  the  will  of  Con- 
gress, and  thus  made  Che  unavoidable  issue 
whether  the  law  should  be  supreme,  and 
whether  the  ultimate  power  of  govern  — ' 
was  with  one  intrusted  only  to  execute  la  , 
with  the  Representatives  of  the  people,  woald 
Abraham  Lincoln  have  been  entitled  to  an 
acquittal?  No.  If  all  the  tenderness  of  feel- 
ing which  now  clusters  aronnd  the  memory  of 
our  martyred  President  had  belonged  to  him 
while  living,  and  the  issue  had  been  thus  con- 
Bpicuoasly  forced  upon  us,  whether  he  should 
remain  in  office  and  the  law  be  contemned,  or 
he  be  removed  and  its  majesty  vindicated,  duty 
would  have  impelled  an  adjudication  fo-  ■•■" 
removal. 

The  case  I  have  supposed  is  that  proved 
against  the  respondent,  in  these  proceeding. 
That  justice  which  would  have  been  executed 
^^nst  Abraham  Lincoln  mnst  be  impaaiial 
when  applied  to  Andrew  Johnson;  and  I  shall 
vote  for  conviction. 


HON.  ALEXANDER  G.  CATTBLL. 

Having  carefully  considered  the  articles  of 
impeachment  preferred  by  the  House  of  Rep- 
resentatives against  Andrew  Johnson,  Presi- 
dent of  the  TJnited  States,  and  the  evidence 
adduced  in  support  thereof,  and  having  arrived 
at  the  conclusion  that  the  charges  contained  in 
the  leading  articles  are  fully  sustained  by  the 
proof,  and  that  the  acts  therein  charged  and 
proved  being  pltun  violations  of  the  Constitn- 
tionand  of  Uie  laws  of  the  TJnited  States,  con- 
stitute a  misdemeanor  in  office,  I  propose  to 
state  thegroundsandreasons  for  the  conclusion 
to  which  I  have  arrived. 

If  it  may  seem  presumptuous  for  one  unedu- 
cated in  the  law  to  deal  with  a  qnestion  which 
has  been  illuminated  by  the  discussions  on 
either  side  of  the  most  learned  lawyers  in  the 
land,  I  may  be  permitted  to  say  that,  profoundly 
impressed  witli  the  gravity  of  the  issue,  and 
deeply,  sensible  of  the  responsibility  which 
rests  upon  each  individual  Senator,  I  prefer  to 
state  for  myself  and  in  my  own  language  the 
grounds  upon  which  my  verdict  of  guilts  's 
given.  I  propose  to  confine  my  remarks  chiefly 
to  the  consideration  of  the  first  three  articles. 
Stripped  of  all  technicality  the  following  is  the 
statement  of  the  charges  contained  therein : 

Article  one  charges  the  issuing  of  an  order 
in  writing  for  the  removal  of  Edwin  M.  Stan- 
ton, Secretary  for  the  Department  of  War,  as 
contrary  to  the  Constitution  and  laws,  and  es- 
pecially as  contrary  to  the  act  entitled  "An  act 
to  regulate  the  tenure  of  certain  civil  offices," 
passed  March  2.  1867. 

Article  two  charges  the  issuing  and  delivery 
of  a  letter  of  authority  to  Lorenzo  Thomas, 
authorizing  and  empowering  him  to  act  aa 
Secretary  for  the  Department  of  War,  as  a  vio^ 
lation  of  the  Constitution,  and  especially  as 
contrary  to  the  tenure- of-office  law. 

Article  three  charges  that  Thomas  was  ap- 
pointed without  authority  of  law,  without  the 
advice  and  consent  of  the  Senate,  and  while  it 
was  in  session,  when  no  vacancy  had  hap- 
pened during  the  recess  of  the  Senate,  and  no 
vacancy  existed  at  the  time,  with  intent  to  vio- 
late the  Constitution, 

The  second  and  third  articles,  charging  in 
special  and  general  terms  the  appointment  of 
Thomas  aa  a  violation  of  law,  may,  I  thinit, 
be  held  to  present  two  distinct  aspects  of  crim- 
inality, namely,  the  unlawful  appointment  and 
the  unlawful  removal  which  was  declared  in 
the  letter,  and  which  is  implied  in,  and  is  of 
necessity  accomplished  by,  the  untawfiil  ap- 
pointment; and  tney  are  sustained  if  it  is  shown 
that  the  appointmentof  Thomas  alone  is  unlaw- 
ful, or  if  it  ia  shown  that  it  was  unlawful  as 
including  the  removal  of  Stanton,  so  that  the 
two  acta  taken  together  were  criminal;  for 
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the  appointment  to  on  office  thereby  iinlawfullj 
vacated  incIudeB  all  the  criminality  of  an  unlaw- 
ful remoTal. 

But  I  propoae  to  consider  first  the  charge 
containea  in  the  first  article,  namely,  the  issn- 
iog  of  the  unlawful  order  for  the  removal  of  Mr, 
Stanton.  The  feet  that  the  order  was  issued  is 
proved,  and,  indeed,  is  admitted,  in  the  ans^ef 
of  the  respohdent.  The  inquiry,  then,  is,  was 
th  m  1  f  H  St  t  an  act  contrary  to 
th    C       1 1  1  w      f  the  United  States  ? 

If   t  WW   th        t  w        1    rfy  a  misdemeanor 


Th     C 


[■  of 


g  no  such  powi 
d  tly  t  th  President,  and  the 
sd  t  f  "h  p  w  can  claim  it  only  as 
d  d  by  mpl  ta  f  m  that  clause  which 
afiirms  that  the  executive  power  shall  be 
vested  in  the  President." 

Now,  if>we  assume  that  the  laws  regulatini 
and  restricting  the  power  of  removal,  which 
have  been  passed  from  time  to  time,  inclndinc 
the  tenure- of- office  act,  are  constitutional,  and 
that  the  power  is  subject  to  legislative  con- 
struction, then  this  power  cannot  be  held  to 
be  a  ciuality  inherent  in  the  executive  power  as 
conferred  on  the  President  by  the  Constitution. 
If  such  a  power  ever  existed  as  an  element  of 
constitutional  executive  power,  it  could  notbe 
curtailed  or  restricted  by  legislative  enactment ; 
but  it  is  restricted  by  these  acts ;  and  if  they 
are  admitted  to  be  valid  laws,  which  hitherto 
has  not  been  denied,  the  esistenco  of  the  abso- 
lute power  of  removal  as  an  essential  executive 
quality  is  concluded. 

All  the  implications  of  the  Constitution  are 
Bgaiost  the  idea  that  this  power  is  in  the  Frea- 
iaent.  The  fact  that  the  power  of  appointment 
is  given  by  the  Constitution  to  the  President 
and  Senate  jointly  would  seem  to  deny  him  the 
power  to  vacate  an  office  which  he  could  not 
alone  fill  and  create  a  vacancy  which  he  cannot 
alone  supply.  The  provision  that  he  may  fill 
vacancies  "that  may  happeadnTing  the  recess  of 
(AeSenoie,"  and  then  onlyuntilthenextsesaion, 
would  seem  to  deny  him  the  power  to  fill  any 
vacancies  other  tbao  those  which  kimpen,  or  to 
fill  any  at  any  time  other  than  "duriita  the 
recess  of  the  Senate."  Athing  happens,  in  the 
largest  sense  that  can  be  given  to  that  term, 
when  it  cornea  to  pass  not  l^'the  motion  of  the 
person  whose  action  is  affected  by  the  happen- 
ing. A  vacancy  does  not  happen  when  it 
occurs  by  the  action  of  him  who  is  to  fill  it. 

Theclaose,  then,  does  not  provide  for  the  fill- 
ing of  vacancies  which  are  inade  by  removals, 
but  confines  the  President's  power  to  other 
vacancies,  even  in  recess,  and  implies  that 
there  shall  be  no  removals  unless  the  Senate 
in  session  and  advise  and  consent. 

The  President,  then,  derives  from  the  Con- 
stiiution  no  power  of  vacating  by  removal, 
eKcei)t  by  the  nomination,  confirmation,  and 
appointment  of  a  successor.  Whatever  of 
other  power  of  removal  is  rightfully  exercised 
by  him  has  been  derived  from  the  terms  or 


implications  of  legislative  enactment.  Assumed 
have  conceded  to  him 
3es3  of  Congress,  but 
r  the  implications  of 
have    extended    the 


necessity  0 

the  power  during  the  i 

neitiier  the  language  - 

legislative 

pow. 


do  r 


t  de- 


id,  nor  has  precedent  sanctioned,  i 
cise  at  any  other  time. 

The  case  of  Fickering,  the  only  one  cited 
which  has  any  similarity  with  the  case  under 
consideration,  does  not  make  against  the  prin- 
ciple contended  for.  The  fact  that  an  imme- 
diate nomination  to  the  Senate  was  stated' la 
the  President's  letter  to  Mr.  Pickering  to  be 
necessary,  and  the  feet  that  it  does  not  appear 
that  the  nomination  of  his  successor  did  not 
precede  the  letter  informing  hira  of  his  re- 
moval, together  with  the  fact  that  it  has  never, 
through  sixty-eight  years  of  immensely  in- 
creased patronage,  been  drawn  into  a  prece- 
dent for  the  exercise  of  such  executive  power, 
show  that  the  real  circumstances  of  the  case 
.  such  as  to  assert  any  executive  claim 
to  this  power. 

But  even  if  they  were  such,  a  single  act, 
standing  alone  and  never  repeated,  through  a 
long  lapse  of  years  crowded  with  similar  occa- 
sions, ahould  have  no  weight  as  a  precedent  in 
favor  of  the  principle  which  it  seems  to  illus- 
trate, but,  on  the  contrary,  it  may  be  inferred 
that  the  act  was  not  accepted  as  correct  prac- 
tice at  the  time,  that  the  principle  was  disap- 
proved of,  and  the  practice  ever  since  discon- 
tinued. ThusitappearsW  me  that  even  before 
the  passage  of  the  "  tenure- of- office  law,"  or 
even  if  Mr.  Stanton's  ease  is  not  included  in 
it,  the  removal  charged  in  the  first  article  was 
an  act  unauthorized  cj  the  Constitution  or  the 
law,  principle  or  precedent.* 

T  am  not  unaware  of  the  fact  that  the  views 
which  I  have  thus  briefly  stated,  questioning 
the  President's  power  of  removal,  as  a  consti- 
tutional prerogative  in  the  absence  of  legisla- 
tive enactment,  are  controverted  by  many. 
Differences  of  opinion  on  this  point  exist  now 
as  they  did  at  the  time  of  the  adoption  of  the 
Constitution,  and  among  the  distinguished  men 
of  the  first  Congress.  An  examination  of  the ' 
debates  which  took  place  in  the  Congress  of 
1789  upon  the  acts  establishing  the  several 
Departments,  will  show  that  the  eminent  states- 
men of  that  day  differed  widely  in  their  con- 
struction of  the  Constitution  as  to  the  Presi- 
dent's power  in  this  regard.  But  whatever 
differences  of  opinion  may  have  existed  then 
or  may  exist  now  upon  this  point,  one  thing  is 
clear,  the  power  has  been  considered  a  proper 
subject  for  legislative  construction  from  the 
time  of  the  First  Congress  down  to  the  present 
day,  and  it  is  too  late  now  to  question  the  right 
of  legislative  control  over  the  subject. 

Mr.  Manager  Bingham  quotes  the  authority 
of  Webster  in  proof  of  the  position  that  the 
provisions  of  the  acts  of  1789,  establishing  the 
Departments  of  State  and  War,  which  provide, 
an  officer  to  have  charge  of  the  records,  &a., 
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grant  of  powsr,  and  from  that  da;  to  this  Ci 
greas  has  exercised  the  power  to  grant  and  to 
r^ulate  the  power  of^e  ExecuiiTe  in  this  par- 
ticalac,  and  the  right  has  never  been  serionsly 

Suestioned  or  the  cooatitntionalitj  of  the  laws 
oubted. 

In  pursuance  of  this  practice  the  Thirty- 
Ninth  Congress  passed,  March  2, 1867,  the  act 
entitled  "An  act  to  regulate  the  tenure  of  cer- 
twn  civil  offices,"  which  covers  the  whole 
question  of  removal  from  and  appointment  to 
office  in  all  oases  not  specially  provided  for  by 
the  Constitution.  This  law,  framed  to  restrain 
the  President  in  the  exercise  of  the  lesser 
power  of  arbitrary  removal  daring  the  recess, 
certainly  by  its  spirit,  scope,  and  object  intends 
to  deny,  and  most  clearly  in  all  its  terms  and 
implications  does  deny  and  conclude  the  larger 
power  of  arbitrary  removal  "during  the  ses- 
sion of  the  Henale."  Let  na  examine  the  pro- 
visions for  a  moment  in  their  bearing  on  this 
case.  The  terms  of  the  lavr  define  in  strict 
language  the  limits  of  executive  anthority  on 
this  subject.  Its  passage  over  the  veto  of  the 
P  63  dent  by  two  th  tds  of  both  Houses  of  Con- 
gress xha  t  d  all  right  to  qaesljon  its  con- 
st tut  on  1  ty  by  the  Executive,  whose  duty 
then  ef    wa  d  was  to  execute  it  as  a  lavr  of  the 

I  shall  th  n  a  SI  me,  for  the  purposes  of  thii 
Stat  ment  that  t  s  a  valid  and  constitational 
law    n  all    Cs  pa   ^  and  that  the  President 
Knew   and   und      tood  that  it  had  been 
declared  w  th 

a  t  on   a  d  th  t  h     knew  if  he  violated 
wa  d      tiyattack  ngalegislativepowerwhich 
th       p      entat    gs  of  the  people  claimed  and 

The  only  remaining  inquiry  tipon  this  par- 
ticular question  is,  does  the  law  apply  to  Sec- 
retary Stanton's  case? 

If  the  removal  of  Stanton  was  against  the 
provisions  of  this  law  the  President  is  guilty 
nnder  it,  for  the  only  intent  in  question  is  ike 
intent  to  break  the  law,  not  the  motive  or  inten 
tion  with  which  it  was  done.  If  Stanton  i> 
iocladed  among  the  officers  referred  to  in  th< 
first  section  of  this  law,  then  his  removal  with- 
out the  advice  and  consent  of  the  Senate  wa» 
i^ftinst  ita  provisions.  The  language  of  this 
section  ' 

"  That  enerif  person  holding  anvoivil  office  to  which 
hBhasbeenappoiiiUdbyanawitiithe  advice  and  oao- 
sentof  the  Senate,  and  every  person  who  shull  here- 
after be  appointed  to  any  finch  office  and  shall  become 
duly  qualified  to  act  therein,  is  and  shall  be  entitled 
to  bold  finch  office  until  a  fmoeeBSor  fihall  hare  beer 
In  like  manner  appointed  and  doly  qnalifled,  excepi 
aahereiD  other  vIbs  provided:  iVovttifiil,  That  the  Sec- 
retariegofStateiDflheTrABguiriofWaTiOftbeNavy 
and  of  the  interior,  theFostnuisterQeneriil.andtbi. 
Attorney  General.  Bfinll  hold  their  offiaes  respectiTsly 
for  and  during  the  term  of  the  President  by  wbom 
they  may  iiare  been  appointed,  and  one  month 
thereafter,  anbJBet  to  removal  by  and  with  the  advice 
ajid  consent  of  the  Senate." 

Now,  it  seems  irresistible  that  this  language, 


referring,  as  it  does,  to  those  in  office  at  the 
'"~ae  of  its  passage,  as  well  as  those  thereafter 

be  appointed,  includes,  either  in  the  general 
provisions  of  the  body  of  the  section  or  in  the 
eicepUon,  all  persons  holding  any  civil  office 
appointed  with  the  consent  of  the  Senate.  The 
words  "  every  person  holding  ani)  civil  office  " 
.  .  IS  comprehensive  as  language  can  make 
them,  and,  in  the  absence  of  an*  exception, 
would  include  all,  and,  of  course,  Mr.  Stanton. 

But  the  fact  that  there  is  an  exception  makes 
even  this  strong  language  more  comprehensive 
Ihan  before;  for  when  an  esception  is  men- 
tioned the  conclusion  is  strengthened  that 
nothing  is  leftoutside  of  the  general  provisions 
except  what  is  included  in  the  exceptions. 
Thus  the  words  "  all"  and  "  except,"  in  con- 
struction, include  everything, 

Besides,  the  express  language  of  the  general 
clause  provides  for  all  civil  officers  thus  ap- 
pointed, except  such  as  are  affirmatively  other- 
wise provided  for  "herein;"  that  is,  in  the  law 
itself;  This  shows  that  the  law  nndertakes 
affirmatively  to  provide  "therein"  (or  evei'y 
snoh  officer.  It  thul  expressly  says  that  all 
are  included  and  provided  for  in  the  general 
clause  for  whom  there  is  not  some  other  affirm- 
ative provision  made  in  the  proviso.  Thus  no 
officer  or  class  is  left  out  of  the  law  by  implica- 
tion, for  itdeclares  substantially  thatevery one 
excluded  from  the  exception  by  its  language  or 
by  implication,  is  not  taken  by  the  exception 
out  of  the  effect  of  the  general  clause.  To  say, 
then,  that  Mr.  Stanton's  case  is  not  provided 
for  in  the  esception,  is  to  affirm  that  it  is  in- 
cluded in  the  general  clause.  It  matters  not, 
for  the  purpose  of  this  trial,  whether  the  case 
of  Mr.  Stantoncomes  under  the  general  clause 
or  theesception.  The  reasoning  is  strong  that 
the  case  is  included  in  the  esception.  The 
words  of  the  exception  are,  "maff  have  been 
appointed."  These  words  seem  to  contem- 
plate, in  relation  to  the  tenure  of  these  offices, 
the  possible  existence  of  the  term  of  a  Presi- 
dent other  than  the  one  who  may  be  actuaUy 
in  office  when  the  question  of  removal  arises. 
The  act  took  effijct  upon  offices  as  thCT  existed 
at  the  time  it  passed,  £ind  when  it  referred  to 
terms  during  which  they  were,  after  its  passage, 
to  expire,  it  referred  to  the  term  then  existing 
and  to  those  which  should  occur  in  the  future. 

By  the  Constitution  the  term  of  the  Presi- 
dent continues  "during  four  years."  The 
word  (emi  means  strictly  limit  or  boundary.  A 
term  of  office  is  the  time  which  must  elapse 
before  its  limit  is  reached.  The  limit  of  Mr. 
Lincoln's  second  term  was  four  years  from  the 
4th  of  March,  1865.  When  the  word  term  was 
used  in  the  act,  this  was  the  term  contemplated 
in  regard  to  offices  filled  by  him,  and  still  held 
by  his  appointees  at  the  time  of  its  passage. 
This  term  did  not  expire  on  the  21st  of  Febru- 
ary, and  has  not  yet  expired.  If  Mr.  Lincoln 
had  been  living  when  the  act  was  passed  it 
would  certainly  have  been  held  to  apply  to  his 
present  term,  as  il  then  esisted,  and  to  extend 
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tie  offices  to  the  end  of  it.  It  ia  not  the  less 
Mr.  Lincoln's  term  that  it  was  also  Mr.  John- 
aon'a,  who  was,  in  the  language  of  the  Cod- 
atitution, chosen  "fortheaameterm."  When, 
upon  Mr.  Lincoln's  death,  Mr.  Johnson  came 
in,  the  powers  and  duties  of  the  office  devolved 
upon  him  for  the  remainder  of  Mr.  Lincoln's 
term.  He  bad  no  other  relation  to  the  term, 
and  no  more  or  other  power  in  relation  to  the 
officers  he  found  in  than  Mr.  Lincoln  would 
hsve  had  had  he  lived.  It  matters  not,  as  I 
have  said,  whether  these  views  prevail  or  not. 
If  they  do  not,  it  only  shows  that  Mr.  Stan- 
ton's case  is  not  provided  for  in  the  proviso, 
for  the  reason  that  the  term  of  the  President 
J)ywhomhewas  appointed  had  already  lapsed, 
and,  therefore,  the  terms  of  the  limitation  of 
the  proviso  cannot  be  made  to  apply  to  his 
case,  and  that  not  being  "  otherwise  provided 
for  therein' '  is  not  included  in  the  exception, 
and,  therefore,  is  included  in  thegeneral  clause; 
for  every  case  not  therein  otherwise  provided 
for  Is  covered  by  the  general  clause. 

A^ain,  the  second  section  of  the  act,  which 
applies  to  all  officers,  (except  cert^n  classes  in 
relation  to  whom  the  Constitution  prescribes 
otherwise,  namely,  the  judges  of  the  United 
States  courts,)  and  contains  no  other  excep- 
tion of  any  officer,  of  course  included  Mr, 
Stanton.  The  very  (act  that  this  section  excepts 
by  this  special  exception  only  such  officers 
conHrmed  by  the  Senate  as  are  placed  out  of  its 
reach  shows  that  it  was  intended  to  affect  all 
within  its  reach.  By  its  express  termsit  enacts 
that  the  President,  within  the  limits  and  in  the 
manner  therein  prescribed,  may,  "during  a 
recess  of  the  Senate,  suspend"  an  officer,  in 
the  case  therein  mentioned,  "andinnoother." 
This  section  reads  as  follows ; 


e  United  States  courts,  Bhall,  di^iiEt  n : 
inala.  ba  shown  by  avidaoae  aatiefiiDiiiij  wi  lui 
esidcDt  to  }>e  eailty  of  miMondaot  in  office,  oi 
ime.  or  for  anr  reason  shall  benome  inoBipable  oi 
[tally  diaqnalified  to  Derform  itadatles,  Insuohcase. 
id  in  no  other,  thoTreeidont  may  anapend  such 
'-■xe  and  deslsnatB  some  suitable  iiereon  to  perforic 

.,_.,..  =_.. ^  — V  .^. 'lUheneKl 

I  aball  b 

^..vv..  .... —  — : .. f bonds  it- 

Snired  by  law  to  be  taken  and  given  by  the  person 
uly  appointed  h)  fill  Buoh  offioei  andin  suohoaseit 
shall  be  the  duty  of  Iho  Prenaant,  witbin  twenty 
days  Bner  the  first  day  of  snoh  next  meetliig  of  tbe 
Benot  e,  to  report  to  the  Senate  such  anspenfflon,  witii 
tbe  evidence  and  reuonsibr  Msaetion  in  tbe  cue, 
and  tbe  name  of  tbe  peraon  so  desbtuated  to  perfortn 
the  duties  of  such  ouoe.  And  ifthe  Senate  shall 
concur  in  auoh  Buapendon,  and  advise  and  eonaent 
tg  tbe  removal  of  Buoh  offiflflr,  they  aball  ao  certi&  to 
tbe  President,  who  may  Uterenpon  remove  such  offi- 
cer, and,  tiy  and  with  Ihe  advice  and  consent  of  tbe 
Senate,  appoint  another  peraon  to  sucb  office.  But 
if  tbe  Senate  shall  cefuae  to  conour  In  such  anspon- 
aion,  anoh  offioet  ao  snaponded  aball  fbrtbwitb  resume 
tbe  fnuDtlonB  of  his  oSoe,  and  the  powers  of  the 
person  ao  pcrforminE  its  duties  in  bis  atead  aball 
cease,  and  tbe  offiolal  aalary  and  amolnmenta  of  such 
officer  ahall,  daring  auch  suapenslon,  belong: '  " 


le  Preaident,  in 


halt  be  antiioilzed,  at  any  time  before  reporting 
■evoke  euob  suspension  and  reinstate  sHob  officer  in 

It  will  be  seen  that  this  section  operates  in 
!onneotion  with  the  other  sections  of  the  law 
to  prescribe  the  President's  relations  to  offices 
which  are  not  vacant.  I  say  in  connection 
with  the  other  sections  of  the  taw,  because  tha 
law  must  always  be  construed  as  a  whole,  ond 
a  particular  section  must  he  construed  in  rela- 
tion to  the  other  sections.  It  is  also  true,  of 
course,  that  the  act  only  operates  upon  what 
the  Constitution  does  not  itself  fix,  and  only 
so  far  as  legislative  enactment  may.  Now,  the 
President's  relations  to  offices  for  the  purposa 
of  absolute  removal  are  fixed  by  the  first  sec- 
tion of  the  act  in  accordance  with  the  pro- 
visions of  the  Constitution.  This  section  pro- 
vides in  effect  that  there  shall  bo  no  absolute 
remonal  of  the  officers  therein  included  except 
by  nomination  and  confirmation  of  a  successor. 
Tliis  operates  to  confine  absolute  removals  to 
times  when  the  Senate  is  in  session.  Thisbeing 
fixed,  the  President's  relations  to  officers  dur- 
ing the  recess  of  the  Senate  is  provided  for  in 
the  second  section.  This  second  section,  in 
enacting  "  that  when  any  officer,"  &c. ,  "shall, 
during  the  recess  of  the  Senate,  be  shown," 
&c.,  "in  such  case  and  in  no  other"  the  Presi- 
dent may  "suspend,"  prescribes  three  govern- 
ing things  which  are  each  essential  elements  of 
"  such  case"  and  of  the  action  prescribed  in 
regarf  to  it: 

Krst.  That  "  during  the  recess  of  the  Sen- 
ate" the  President  shall  do  nothing  more  in 
relation  to  any  office  than  '' "'  ' "  "'  " 


ided  fi 


I  of  the  Sen- 
is  provided 

in  the  act,  but  "in  no  other."  This  is  an 
essential  element  of  his  relations  to  the  offices 
"[luring  the  recess  of  the  Senate,"  as  pre- 
scribed by  tbe  act. 

Third.  That  there  shall  be  no  suspension 
even,  except  "duHng  the  recess  of  the  Senate," 
for  it  is  an  essential  element  of  "such  case" 
that  it  shall  be  during  recess. 

Now,  the  fiict  that  this  second  section,  which 
does  not  refer  to  any  officers  other  than  those 
referred  to  in  the  first  section,  but  assumes 
to  prescribe  for  all  officers  under  the  circum- 
stances not  provided  for  in  the  first  section — 
that  is,  duringthe  recess — is  without  any  excep- 
tion which  would  exclude  Mr.  Stanton,  seems  to 
be  conclusive  that  he  is  not  omitted  in  the  first 
section,  which  covers  the  time  of  the  session; 
for  why  make  the  second  section  broader  than 
the  first,  and  restrain  the  President's  power 
over  Mr.  Stanton  during  recess,  and  leave  him 
nnprotected  during  the  session  of  the  Senate  ? 

Then  the  third  section  of  the  act,  supple- 
mentary to  the  first  and  second  sections,  pre- 
scribes in  respect  to  the  filling  of  offices  in  case 
of  the  ha^ening  of  a  vaeamey  during  the  re- 
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cess  of  the  Senate,  and  the  condition  of  these 
offices  after  the  eonstittttional  power  of  the 
President  in  relation  to  them  has  been  ex- 
hausted.    The  third  section  reads  as  followe ; 

"Sbo.S.  And  beit  farther  maetfd,  ThatthePreBident 
ehall  hBiVe  povret  to  fill  all  rBcaDOies  which  may 
hftppen  during  the  reoese  of  the  SenaUbsr  reaeon  of 
death  or  resignation,  hf  gTSnUDe  oommiSsieDS  which. 

shall  elpira  at  the  e- ^  -'"-" '—  "■  — 

^ter.   AndlfnoaDp 
and  flOnsent  of  the  8( 

BO  vAoant  or  temporaruy  niiea  u  acoroBBia  aunns 
eooh  neit  BBs^n  of  the  Senate,  aiiDh  office  shall  re- 
main in  abeyanea,  wlthoat  any  Balary,  tone,  or  emol- 
BDiaals  atCaehed  therato,  until  the  name  shall  be  filled 
br  appointment  thereto,  br  and  with  the  advifle  and 
oonaent  of  t^e  Senate:  and  during  snob  time  all  the 
powers  and  duties  beJonglnB  to  suoh  offioe  shall  be 
cxeri^ed  bysneh  other  (ffioer  as  may  by  law  exercise 
snoh  powers  and  dnties  in  ease  of  a  vaoanoy  in  anch 

Thus  it  will  be  perceived  that  these  three 
eections  of  this  act,  taken  together,  provide, 
subject  to  the  proyisionB  of  the  Constitution,  a 
general  rale  of  governmental  action,  and  thus, 
while  the  letter  of  the  first  section  includes,  as 
certainly  as  general  language  can,  the  case  of 
Mr.  Stanton,  an  examination  of  the  tenor  and 
effect  of  the  whole  law  confirms  this  construe- 
tion.  It  would,  upon  eveiy  principle  of  legal 
construction,  require  an  express  exception  to 
take  an  officer  outside  of  the  torma  of  a  law 
intended  as  a  general  rule.  On  no  principle 
can  this  be  done  by  implication.  Implication 
aTBila  only  where  the  letter  of  the  law  is  doubt- 
fol,  and  its  spirit,  as  derived  from  the  law  itself, 
would  require  an  exception  to  some  general 
provision.  This  law,  then,  covers,  and  was 
intended  to  cover,  in  connection  with  the  pro- 
visions of  the  Constitution,  every  possible  con- 
dition of  offices,  and  to  apply  to  all  without 
exception. 

If  this  law  provides,  wherever  the  Constitu- 
tion does  not,  a  general  rule  in  relation  to 
all  offices,  it  repeals,  to  its  extent,  all  former 
laws,  and  destroys  the  effect  of  all  previous 
customs,  rules,  or  precedents  j  and  if  it  pro- 
vides such  general  rule  in  relation  to  all  condi- 
tions of  offices,  without  exception,  it  covers  the 
subject-matter  of  all  former  laws  on  the  same 
subject,  and  overlies  and  repeab  them. 

It  is  apparent,  then,  that  after  the  passage 
of  this  act  the  whole  law  in  relation  to  both 
removals  and  appointments  of  civil  officers 
requiring  confirmation  was  to  be  found  in  the 
Constitution  and  theteanre-of-officeact.  These 
together  constitute  the  general  governing  rule 
of  action  on  this  subject,  and  all  lawful  action 
mnst  be  under  and  in  accordance  with  it.  and 
any  official  s^it  in  disregard  of  or  contrary  to 
it  IS  a  violation  of  law  and  a  -miadmaeanor  in 
office. 

That  the  President  understood  that  this  was 
the  effect  of  the  tenure- of- ofSce  law  is  con- 
clusively apparent.  His  action  in  August  last 
in  regard  to  Mr.  Stanton,  and  his  suspension 
from  office,  was  had  under  the  second  section 
of  this  law,  otherwise  itcould  not  lawfully  have 
Ijeen  had  at  all,  forthat  section  prescribes  when 


and  how  the  Buapension  may  be  made,  and 
forbtdn  one  under  all  other  circumstances. 
The  President  acted  strictly  under  the  provis- 
ions ofthis  law  i  first,  in  the  form  of  the  sus- 
pension ;  second,  in  the  authorization  of  Gen- 
eral Grant:  third,  in  the  notice  to  the  Secre- 
tary of  the  Treasury ;  fourth,  in  his  report  to 
the  Senate,  Indeed,  how  could  he  intend,  aa 
ho  cl^ms  that  he  did  intend,  to  teat  in  the 
courts  the  constitutionality  of  the  law  by  the 
removal  of  Mr.  Stanton,  if  he  thought  that  his 
case  was  not  included  in  the  law  ? 

Again,  by  the  second  section,  which  applies 
without  question  to  Mr.  Stanton,  the  President 
was  not  authorized  "  during  the  recess  of  the 
Senate"  to  "remove"  him;  he  was  only, 
authorized,  and  only  claimed  to  be  authorized, 
to  "  suspend"  hira,  although  it  was  during  the 
recess.  Now,  upon  whatever  implication  of 
constitution  or  law  the  power  of  removal  or 
suspension  is  assumed  for  him,  that  implica- 
tion is  certainly,  on  principle  and  precedent, 
stronger  in  iavor  of  the  power  during  a  recess 
of  the  Senate  than  during  its  session.  Upon 
what  principle,  then,  in  view  of  the  authorita- 
tive declaration  of  Congress  that  he  may  only 
"  suspend"  an  officer  "  during therccesa,"  can 
he  claim  to  remove  hint  during  the  session  7 

But,  again,  this  second  section  in  terms  set- 
tles the  question  of  removal  against  him.  The 
section  is  admitted  to  include  Stanton  within 
its  general  provisions.  It  provides  that  the 
President  may,  \inder  certain  drcumstances, 
suspend  an  officer  during  the  recess.  This  he 
did.  Itprovidesthathavingdoneso,  he  shall, 
when  the  session  occurs  and  within  a  limited 
time  after  its  commencement,  report  the  sus- 
pension, with  his  reasons,  to  the  Senate.  This 
he  also  did.  It  also  provides  that,  if  the  Sen- 
ate shall  concur  and  advise  and  consent,  and 
so  certify,  he  may  "  thereupon  remove."  It 
will  be  observed  that  this  is  during  the  session 
of  the  Senate,  and  that  the  removal  is  onW  to 
be  made  upon  the  advice  and  consent  of  the 
Senate,  He  may  remove  him  "  fherettpon," 
that  is,  not  otherwise.  In  Mr.  Stanton's  case 
the  Senate  did  not  concur,  and  the  condition 
of  his  removal  being  wanting,  the  President 
could  not  remove  him,  but  under  the  provis- 
ions ofthis  section  he  "forthwith  resumed  the 
funetiouB  of  his  office."  He  holds  his  office, 
then,  by  the  provisions  of  this  iawj  contained 
in  a  section  which  certainly  applies  to  hira, 
contrary  to  the  will  of  the  President,  under  the 
action  of  the  Senate,  whiohis  thus  by  law  made 
capable  of  preventing  his  removal.  Why 
should  he  so  hold  it,  and  why  is  this  power 
declared  by  law  to  be  in  the  Senate,  and  the 
President's  power  thus  restrained,  if  the  Pres- 
ident may  the  nest  moment  remove  him  with- 
out consent  and  despite  the  action  of  the  Sen- 
ate 7  And  does  not  this  show  that  this  law  is 
intended  to  comprehend  the  whole  subject- 
matter,  and  to  regulate  in  all  respects  the  power 
of  the  President  in  this  regard  ?  Is  it  not  con- 
I  elusive  that  aU  power  of  s 
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proceedings?  What  becomes  of  the  claimed 
implication  of  a  power  of  remoTal  in  the  Prea- 
jdent,  without  precedent,  or  even  with,  prece- 
dent, in  the  face  of  the  irresistible  language 
naA  implication  of  this  law,  that  the  Senate 
must  concuc  in  all  removals,  and  Ihat  any 
removal  without  such  concurrence  is  a  direct 
defiance  of  the  legislative  authority,  and  a 
misdemeanor  in  oflice? 

The  remaining  question  on  these  three  arti- 
cles is,  was  the  appointment  of  Thomas,  aa  set 
out  in  the  second  and  third  articles,  an  act 
suthoriaed  either  by  the  Constitotion  or  by 
law  7    If  not,  then  these  articles  are  sustained, 

A  general  power  of  appointment  by  the 
Executive,  by  and  with  the  advice  and  consent 
of  the  Senate,  a  special  power  himself  to  fill 
vacancies  "loftfcA  Jreoji  happen"  during  the 
recess,  and  the  power  to  appoint  inferior  offi- 
cers where  such  power  has  been  given  him  by 
legislative  enactment — these  comprise  all  the 
authority  of  the  President  for  this  purpose, 
given  in  or  to  be  derived  from  the  Constitntion. 

Whatever  rightful  authority,  then,  was  exer- 
cised by  the  President  in  making  this  appoint- 
ment to  the  War  Department,  mast  have  been 
derived  by  the  express  termsof  some  legislative 


B^  the  eighth  section  of  the  act  of  1792, 
making  alterations  in  the  Treasury  and  War 
Departments,  it  is  made  lawfiil  for  the  Presi- 
dent, in  case  of  the  death,  sickness, 
of  the  Secretary,  to  antiorize 
perform  the  duties  of  the  ofSce  i 
IS  appointed,  in  case  of  death 
or  inability  from  sichness  shi 
only  actaai  vacancy  contempla 
is  one  ha/ppening  hy  death. 

The  act  of  i79S,  amendatory  of  the  last 
mentioned  act,  declares,  generally,  that  in  every 
caseof  vacancy  in  the  Department  "it  shaUbe 
lawful"  for  the  President  toauthorize  any  jjer- 
8on  to  perform  the  duties  of  the  office  until  a 
successor  beappointedj  "provided  that  no  one 
vacancy  shall  be  supplied  in  manner  aforesaid 
for  a  longer  term  than  six  months."  This  act 
contemplates  lawful  vacancies  only,  for  none 
others  are  vacancies  which  can  be  lawfully 
filled,  W*  have  already  seen  that  the  President 
could  not  lawfully  make  a  vacancy  without  the 
concurrence  of  the  Senate  while  it  was  in  ses- 
sion to  take  concurrent  action ;  and  to  claim 
that  the  President  is  authorized  by  this 
make  an  appointment  to  a  vacancy  mad 
ing  a  session  of  the  Senate  by  his  separate 
action,  is  simply  begging  the  whole  question. 
If  there  was  no  lawful  vacancy,  it  could 
lawfully  be  filled,  and  there  is  nothing  in 
law  which  makes  any  vacancy  lawful  which 
not  lawful  before  its  passage.  By  the  act  _  _ 
February  20,  1863,  it  is  made  lawful  for  the 
President,  in  case  of  the  death,  resignation, 
sickness,  or  absence  of  the  head  of  any  execu- 
tive Department,  toauthorize  the  head  or  other 


officer  of  one  of  the  Departments  to  perform 

the  duties   "  until  a  successor '■' '-'   — 

such  absence   or   inability  1: 

This  was  fhe  condition  of  the  law  before  the 
passB^B  of  the  "tenure- of- office  act." 

The  act  of  1792  had  been  superseded  by  the 
act  of  1795,  and  this  bad  been  followed  in  turn 
by  the  act  of  1868.  This  last  act  was,  I  doubt 
not,  intended  to  supersede  the  act  of  1795,  as  it 
provides  that  the  vacancies  to  which  it  applies 
shall , be  filled  with  a  select  class. of  persons, 
mid  have  been  no  reason  why  all 
_.  the  same  office,  however  pro- 
duced, should  not  be  filled  by  the  same  select 
class.  The  act  appears  to  be  intended  to 
provide  for  the  temporary  supplying  of  all 
vacancies  in  the  offices  referred  to,  and  by 
omitting  from  its  list  of  vacancies  vacanetet 
by  removal,  it  seemsj  by  its  later  implication, 
to  conclude  the  President's  power  ol  removal, 
as  derived  from  the  implications  of  the  earlier 
laws  of  1789,  creating  the  Departments 

But  if  it  is  conceded  that  the  President  re- 
tained the  power  of  removal  during  the  recess, 
after  the  passage  of  the  act  of  186S,  it  must 
also  be  conceded  that  the  act  of  18(j3  did  not 
cover  all  the  subject-matter  of  the  act  of  1795, 
and  does  not,  therefore,  completely  supersede 
it.  It  will  be  seen  that  none  of  these  laws 
affirmatively  recognize  or  imply  a  power  of 
removal  in  the  President  during  the  session  of 
the  Senate,  and  consequently  they  give  him 
no  power  of  appointment  to  a  vacancy  made  by 
him  at  such  time,  while  not  one  precedent  can 
be  found  that  goes  to  this  extent,  so  that  this 
power  is  claimed  contrary  to  the  necessary 
implications  of  the  Constitution,  and  without 
aufliority  either  of  law  or  precedent.  But  the 
tenure- of- office  act  clearly  covers  and  regulates 
this  whole  subject-matter,  and  supersedes  the 
previous  laws,  including  the  act  of  1^95. 
We  have  already  seen  that  this  act  applies  to 

The  second  section  certainly  does  apply,  and 
if  the  vacancy  which  is  said  to  exist  in  the 
War  Department  is  claimed  to  have  been  made 
*'  during  a  recess"  in  August  last,  it  must  have 
been  under  that  section,  for  it  provides  that 
"  during  the  recess  of  the  Senate"  vacancies 
shall  only  be  made  hy  the  President  by  sus- 
pension, and  that  no  suspension  shall  be  had, 
except  in  a  case  made  under  its  provisions, 
and  that  "in  mck  case  and  in  no  other"  the 
President  may  designate  a  suitable  person  tem- 
porarily to  perform  the  duties  ;  but  if  the  Sen- 
ate does  not  consent  the  suspended  officer 
shall  '^forthwith  resume  the  functions  of  his 
office."  So  if  the  vacancy  was  made  in  vaca- 
tion that  vacancy  no  longer  existed  after  the 
refusal  of  the  Senate  to  consent  to  it,  and  the 
of  Thomas  was  without  authority 
But  the  terms  of  the  President's  letter 
of  February  21  to  Mr.  Stanton  assume  that  he 
.....   ...  .„ J  ___   .^--.,_,, 
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already  seen  that  all  removals  at  such  times 
tare  regulated  by  tbe  first  section  of  the  tenure- 
of-ofiice  act,  and  that  the  case  of  Stanton  is 
included  lij  its  provisions ;  but  by  that  sec- 
tion all  temporary  or  ad  inUrim  appoiutments 
to  the  offices  referred  to  therein  are  abolished, 
and  the  officer  appointed  by  and  with  the 
advice  and  eonfient  of  the  Senate  is  "  entitled 
to  hold"  hia  office  nntil  a  successor  shall  have 
been  appointed  "in  like  manner,"  that  is,  with 
the  concurrence  of  the  Senate,  The  appoint- 
ment of  Thomas  was  not  "  in  like  manner." 

It  will  also  be  perceived  that  the  words  in 
the  body  of  the  first  section  immediately  pre- 
ceding uie  proviso  are  "  except  as  herein  oth- 
wiBe  provided."  This  language  refers  to  the 
whole  act.  Its  meaning  is  except  as  is  other- 
wise provided  in  this  act.  Now  the  term  of 
office,  and  the  manner  of  removal  from  and 
appointment  to  office,  are  distinct  propositions 
contained  in  the  body  of  the  section.     The 

Soviso  relates  only  to  the  term  of  the  officera 
erein  named ;  but  that  part  of  the  subject- 
matter  of  the  general  clause  which  provides 
how  the  successors  of  aW  civiLofficers  requiring 
confirmation  shall  be  appointed,  namely,  ' '  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate," is  not  affected  by  the  proviso.  This  sub- 
ject is  "not  otherwise  provided  for''  in  that 
proviso  in  relation  to  any  officers,  and  the  pro- 
vision of  the  general  clause  in  relation  to  it,  is 
not  restricted  by  the  terms  or  implications  of 
the  proviso. 

To  take  the  officers  mentioned  in  the  excep- 
tion wholly  outside  of  the  provisions  of  the 
general  clause,  which  covers  other  suhject- 
matter  besides  that  covered  by  the  exception, 
the  language  must  have  been  except  the  offi- 
cers hereinafter  mentioned,  or  something  of 
like  effect.  Thus,  whether  Mr.  Stanton's  case, 
as  far  as  relates  to  the  tenure  of  his  office,  is 
within  the  general  clause  or  the  exception  of 
this  section,  or  within  neither,  his  successor's 
case  is  clearly  within  the  general  clause,  and 
no  one  can  be  lawfully  appointed  to  succeed 
him  except  "in  Wee  manner,"  as  h 
self  appointed;  that  is,  with  the 
of  the  Senate. 

Again,  the  reasoning  on  tlie  spirit  of  the 
second  section  of  the  act  is  irresistible.  Does 
it  not  seem  a  ridiculous  claim  that  the  Presi- 
dent may,  "  during  a  session  of  the  Senate," 
appoint  a  successor  or  lomi/m.  tenens,  of  any  kind, 
for  an  officer  whom  the  Senate  has  just,  under 
express  authority  of  law,  refused  to  remove, 
and  who  has  just,  under  like  authority,  resumed 
the  fu     f  n      f  h"    office  7 

Th  p  n  men  of  Thomas,  then,  was  un- 
au  h  by  any  aw,  and  was  an  unlawful 

am  n      X    cjse  of  usurped  execut 

powe  p  n  and  control  a  most  i 

p     an    d  pa   m  n    of  the  Government, 

o  a     n    f  e  p  e     legislative  enactment. 

Th  m  early  shown,  is  reaily  a 

h  g  and  m  e  angerous  one  than  the  re- 
moval of  Mr.  Stanton,  for  it  not  only  includes 


the  unlawful  removal,  but  is  in  itself  an  affirm- 
,  while  the  other  is,  in  some  sense,  but  a 
negative  act  of  usurpation. 

Whatever  plea  of  misinformation,  mistake, 

absence  of  intent  maybe  set  up  by  his  friends 

■  his  counsel  the  President  makes  no  such 
plea.  He  has  claimed,  and  does  claim  in  his 
answer  and  by  the  lips  of  bis  special  repre- 
sentatives among  the  counsel,  that  he  has 
removed  Mr.  Stanton  and  appointed  Thomas 
by  virtue  of  power  vested  in  nim  as  the  Chief 
Executive,  notwithstanding  the  tenure- of- office 
act.  And  it  ia  proved  that  he  intends  to  carry 
out  his  attempts  should  this  trial  result  in  his 
favor.  By  a  verdict  of  acquittal,  then,  the  Sea- 
ate  must  either  recede  from  their  position  on 
this  act,  or  must  submit  that  the  President  may 
defy  its  spirit  and  violateits  express  provisions 
with  impunity. 

In  the  consideration  of  this  qnestion  I  have 
assumed  the  constitutionality  of  the  tenure-of- 
office  act.  I  cannot  consent  to  even  consider 
this  a  debatable  point.  The  Senate  has  sol- 
emnly adjudicated  this  qnestion  for  itself  on 
four  distinct  occasions,  each  individual  Senator 
acting  under  the  obligation  of  an  oath  as  solemn 
and  binding  as  that  administered  at  the  com- 
mencement of  this  trial,  of  the  solemnity  of 
which  we  iiave  been  so  often  reminded  by  the 
counsel  for  the  President.  First,  by  the  pas- 
sage of  the  bill  in  question,  after  a  foil  discus- 
sion of  its  provisions,  by  a  vote  of  29  yeas  to 
9  nays.  Secondly,  the  bill  having  been  sub- 
mitted to  the  President  for  his  approval  and 
returned  to  the  Senate  with  his  objections  in 
an  elaborate  veto  message  arguing  against  the 
constitutionality  of  the  measure,  the  Senate 
again  passed  the  bill  in  the  face  of  the  argu- 
ments submitted,  by  a  vote  of  more  than  two 
thirds  of  the  members  present  and  voting. 
Upon  the  question  "  Shall  the  bill  pass,  the 
objections  of  the  President  to  the  contrary 
notwithstanding  ?  "  the  vote  was  as  follows ; 

"Yb^— Meesrs.  Anthony,  Oattall,  Ohandli^  Con- 
ner, Clrs|JD,  Ediaondi,  fwsenden,  Fojw.  Foster. 
Fowler.  Irelinshiil'Bea,  GrimsB,  Hams,  Henderson, 
Howard.  Kirkwood,  Lane.  MotBftn,  Morrill,  Hye. 
Poland,  Pomeroy,  Bamsey,  Ross.  Snerman.  Spragne. 
StawartSumoor,  TrnmBnU,  Vim  WinkU,  Wado, 
Willey,  Williams,  Wilson,  imd  Tatea— 35. 

"NiTS— Messrs.  Buokolew.  Cowan.  Davis.  Dixon, 
DoolKlle.  Hendrioka,  Johnson,  Hesmith,  Nortou, 
Patterson,  and  Baulsbury— 11." 

Thirdly,  the  Senate  recognized  the  validity 
of  this  law  when,  in  response  to  the  roessiige 
of  the  President  communicating  the  fact  that 
he  had  "during  the  recess"  suspended  Mr, 
Stanton,  the  Senate  took  action,  under  and  in 
accordance  with  the  said  law,  and  after  due 
consideration  refused  to  concur  in  the  snspen- 
sion  of  that  officer,  and  informed  the  President 
thereof  Fourthly,  when  the  President,  after 
having  exhausted  all  legal  means  to  displace 
this  faithful  and  efficient  officer,  and  rid  himself 
of  what  his  counsel  chooses  to  call  "atliomin 
his  heart,"  deliberately,  willfully,  and  know- 
ingly violated  the  provisions  of  this  act  by  the 
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Mr.  Stanton  and  the  appointment  of  Lorenzo 
Thomas,  and  deBantly  flaunted  his  action  in  the 
face  of  the  Senate,  this  body  again  reafSrmed 
the  validity  of  the  tenure- of  office  act  by 
declaring  that  the  action  of  the  President  waa 
without  lawful  authority. 

I  submit,  then,  that  me  tenure- of- office  bill, 
having  been  paaaed  over  the  President's  veto 
by  a  vote  of  two  thirds  of  both  Houses,  by 
express  provision  of  the  Constitution  "  U 
became  a  latof  a  lam  to  the  President,  and  a 
law  to  all  the  people ;  a  law  as  valid  and  bind- 
ing as  any  on  the  statute-book ;  and  I  cannot 
believe  that  the  Senate  will  consent  to  stultify 
itself  by  the  admission  that  its  oft-repeated 
action  upon  this  bill  was  in  violation  of  the 
Constitution,  which  each  member  had  solemnly 

Moreover,  the  President  himself  recognized 
the  validity  of  the  law  by  taking  action  under 
its  provisions  in  the  suspension  of  Mr.  Stanton, 
as  I  have  already  shown  in  the  course  of  this 
argument.  Upon  what  principle  may  he  con- 
sider a  law  valid  and  bindingto-day  and  of  no 
force  or  effect  to-morrow?  The  law  was  suf- 
ficient so  long  as  he  thought  he  could  accom- 
plish his  purpose  to  get  rid  of  Mr.  Stanton 
Tinder  it:  but  when  he  failed  in  this,  by  the 
refusal  of  the  Senate  to  concur  in  the  proposed 
removal,  be  overrides  the  lawand  then  attempts 
to  shelter  himself,  when  arraigned  for  the 
offense,  under  the  plea  that  it  is  not  a  consti- 
tutional law. 

Bui     ■  ■      ■        "        ■ 

of  the  law,  who  clothed  Andrew  Johnson  with 
judicial  power  to  settle  that  question?  Under 
what  clause  of  the  Constitution  does  he  pre- 
sume to  derive  the  power  to  decide  which  of 
the  enactments  of  Congress  are  valid  and  bind- 
ing and  which  are  not?  If  he  may  exercise 
judicial  functions  in  regard  to  one  law,  why 
not  in  regard  to  all  laws?  As  I  read  the  Con- 
stitution, the  President  is  enjoined  to  "take 
care  that  the  laws  be  faithfully  executed."  I 
find  no  provision  in  that  instrument  which 
clothes  him  with  the  more  than  regal  power  to 
decide  luAicA  laws  he  will  execute  and  which 
he  will  not. 

If  judicial  power  is  a  prerogative  of  the 
Eseentive,  of  what  use  is  the  Supreme  Court? 
Why  not  aboliab  so  useless  an  institution? 
Nay,  more,  if  a  law  of  Congress,  though 
passed  by  the  constitutional  vote  of  two  thirds 
of  both  Houses,  may  not  '•become  a  lane" 
unless  it  meets  the  sanction  of  the  Executive — 
if  he  may  suspend  or  virtually  repeal  by  ren- 
dering inoperative  the  enactments  of  Congregs, 
why  not  abolish  the  legislative  department  of 
the  Government? 

It  may  be  that  Andrew  Johnson  is  wiser  then 
the  Senate  and  House  of  Representatives ;  it 
may  be  that  wisdom  will  die  with  him  i  it  may 
bo  unfortunate  that  the  Constitution  under 
which  we  live  has  not  given  to  him  who  claims 
to  be  its  especial  custodian  and  guardian  the 
0.  I.— 69. 


more  than  imperial  power  to  make  the  lawe 
and  judicially  pass  upon  them,  as  well  as  the 
duty  to  take  care  that  they  "  be  faithfully  exe- 
cuted; "  but,  in  my  judgment,  the  American 
people  will  be  slow  in  arriving  at  any  such 
conclusion.  So  monstron  p  j  t'  as 
that  which  virtually  sarrend       t  m        11 

the  power  of  our  great  G  m     t  t 

worthy  of  serious  conside    t 

Mr.  President,  for  the  firxt  t  m  th     b 

tory  of  our  Government  w  f     t  d 

with  a  clear,  decided,  and  fl  gra  t  t  f  s 
eoutive  usurpation.    For  h       ff  S       •■ 

the  majesty  of  the  law  th     H  f  K  p 

Bentativea,  in  accordance  w  th    h     p 
of  the  Constitution,  and  in  th  1    11  th 

people  of  the  United  Stat       b  mp      h  d 

Andrew  Johnson  for  high  d  m   d 

meanors,  and  have  brought  him  to  the  bar  of 
the  Senate  to  answer  to  the  charges  exhibited 
against  him.  The  issues  involved  in  these  pro- 
ceedings are  of  the  gravest  character,  reaching 
down  to  the  vefy  foundation  of  our  Evstem  of 
government,  and  it  behoov-es  us  as  the  repre- 
sentatives offortymlllionpeople  to  see  to  it  that 
impartial  justice  is  done  as  between  the  people 
and  the  accused. .  If  this,  the  highest  tribunal 
of  the  nation,  shall  render  a  verdict  of  acquittal, 
it  will  be  a  virtual  admission  of  the  President's 
assertion  of  "the  power  at  any  and  all  times 
of  removing  from  office  all  executive  officers 
for  cause  to  be  judged  by  the  President  alone." 
It  will  be  a  complete  surrender  of  the  consti- 
tutional power  of  the  Senate  over  all  appoint- 
ments to  office,  for  of  what  practical  value  will 
be  the  required  advice  and  consent  of  the 
Senate  to  an  appointment  if  the  person  so 
appointed  may  tlie  next  hour  be  removed  by 
the  action  of  the  Executive  alone,  regardless 
of,  and,  indeed,  in  despite  of,  the  wishes  of  the 
Senate  ? 

It  will,  moreover,  be  a  virtual  surrender  of 
what  has  been  claimed  from  the  origin  of  the 
Government  to  this  day,  the  right  to  regulate 
andcontro],bylegislativeenactment,  the  execu- 
tive power  over  removals  from  office  of  such 
officers  as  require  confirmation  by  the  Senate, 
and  it  vrill  give  to  the  President  the  unre- 
strained control  of  the  officers  of  the  Army  and 
Navy,  as  well  as  those  of  the  civil  service. 

It  will  give  license  to  Andrew  Johnson  and 
all  future  occupants  of  the  presidential  office 
to  disregard  at  pleasure  the  enactments  of  the 
legislative  department,  and  to  plead  in  justifi- 
cation that  you  have  so  ruled  by  your  verdict 

It  will  tend  to  destroy  the  harmonious  rela- 
tions of  the  several  departments  of  the  Gov- 
ernment, so  nicely  adjusted,  with  checks  and 
balances  and  limitations  by  the  wisdom  of 
the  fathers  of  the  Constitution,  by  increasing 
immensely  the  powers  and  privileges  of  the  ex- 
ecutive at  the  expense  of  the  legislative  depart- 
ment. Thenceforward  tbe  ruler  will  no  longer 
be  the  servantof  the  people,  but  the  people  will 
be  the  servants  of  the  ruler,  and  we  shall  not 
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be  able  hereafter  to  say,  in  the  sublime  lan- 
guage of  tte  martyred  Lincoln,  that  ours  is 
"a  Government  of  the  people,  by  the  people, 
and  for  the  people." 

Believing,  as  I  conscientiouBly  do,  that  such 
sre  the  results  which  must  follow  the  acquittal 
of  Andrew  Johnson  bythia  tribunal,  and  believ 
ing  th  at  th  e  H  oti  Be  of  R  epresentatires  liave  made 

riod  the  material  charges  preferred  against  him 
cannot  doubt  as  to  my  duty  in  the  premises 


I  deeply  regret  that  the  necessity  for  these  mo- 
rn entons  proceedings  has  arisen.  I  would  gladly 
have  escaped  the  solemn  responsibiiity  of  this 
hour.  But  tbis  may  not  be,  and  I  must,  there- 
fore, upon  the  law  and  the  evidence,  in  accord- 
ance with  £he  dictates  of  my  conacienee,  and 
in  view  of  the  solemn  obligations  of  my  oath, 
declare  that  in  my  judgment  Andrew  Johnson 
IB  guilly  of  high  crimes  and  misdemeanors  as 
charged  by  the  Representatives  of  the  people. 
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The  proceediags  in  the  Senate  on  the  5th  and  6th  of  March,  though  not  belonging  ettiotly 
to  ihe  trial,  are  of  such  relevancy  as  calls  for  their  embodiment  in  this  volume,  and  they  are 
accordingly  given  here  in  the  form  of  an  Appendix. 

The  elaborate  argument  of  Hon.  Chakles  Sdmner.  upon  the  right  of  the  Chief  Jugtioe, 
presiding  in  the  Senate,  to  rule  or  vote,  has  attracted  much  attention.  Frec[nent  inquiry  by 
members  of  the  legal  profession  and  others  for  the  pamphlet  issue  of  this  argument  suggested 
the  propriety  of  appending  it  to  this  volume;  and  it  appears  here  with  the  sanction  of  Mv. 
Sl'mnrr,  who  has  carefully  revised  it  for  this  publication. 

A  few  authorities  in  addition  to  those  composing  the  brief  prepared  by  Hon.  William 
La,wbencb,  M.  C,  from  Ohio,  and  presented  by  Mr.  Manager  BniLtiR  as  a  part  of  hia  opening 
argument,  have  been  furnished  by  the  first-named  gentleman,  and  conclude  this  Appendix. 
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THE  RIGHT  OF  SENATOR  WADE  TO  SIT  AS  A  MEMBER  OF  THE  COURT. 


In  Senate,  March  5, 1S68. 

The  VRESIDEIST  pro  tempore.  The  morn- 
ing hour  having  expired,  all  legislative  and 
executive  business  of  the  Senate  la  ordered  to 
cease  for  the  purpose  of  proceeding  to  busi- 
ness pertainmg  to  the  impeachment  of  the 
President  of  the  United  States.  The  chair  is 
vacated  for  tiat  purpose. 

The  PRESIDENT  pro  temporeiken  lea  the 

The  Chief  Justice  of  the  United  States  en- 
tered the  Chamber,  accompanied  by  Mr.  Jus- 
tice Nelson,  and  escorted  by  Senators  Pojib- 
ROT,  WiLSOH,  and  BucKALBW,  the  committee 
appointed  for  that  purpose. 

The  Chief  Justiob  toolc  the  chair  and  said: 
Senators,  I  attend  the  Senate  in  obedience  to 
your  notice,  for  the  parpose  of  joining  with 
you  in  forming  a  courtof  imoeacliraent  forthe 
trial  of  the  President  of  the  United  States,  and 
I  am  now  read;  to  take  the  oath. 

The  oath  was  administered  by  Mr.  Justice 
'Nelson  to  Chief  Justice  Chase  in  the  following 


"I  doBolemulj  ST 


^thetr 


of  thai 


that  in  all  thinga  appertnin- 
paaohmentof  Antlrew  John- 
"  id  Statcajlwill  doimpar- 


tial  justice  aooording  to  tbo  Constjtuti 

SoUelpmeGod." 

[The  Senators  rose  when  the  Chief  Justice 
entered  the  Chamber  and  remained  standing 
till  the  conclusion  of  the  administration  of  the 
oath  to  bimj_ 

The  CHIEiP  JUSTICE.  Senators,  the  oath 
will  now  be  administered  to  the  Senators  as 
they  will  be  called  by  the  Secretary  in  succes- 
sion.    [To  the  Secretary.]    Call  the  roll. 

The  secretary  proceeded  to  call  the  roll 
alphabetically,  and  the  Chief  Justice  adminis- 
tafed  the  oath  to  Senators  Asthont,  Batabd, 
^cEiLBW,  Cambrok,  Cattbll,  Chahdlbb, 
Cole,  Coskuno,  Coshes  a,  Corbett,  Cbagik, 
Davis,  Dixon,  Drake,  Fbkrt,  Pbssbndbn, 
Powi,ER,  FRELiNQHirraEK,  Grimes,  Harlan, 
Hewdersok,  Hendricks,  Howard,  Howe, 
JonNSON,  McCrbert,  Morgan,  Morrill  of 
Maine,  Morrill  of  Vermont,  Morton,  Nob- 


ton,  Nte,  Patterson  of  Tennessee,  Pomb- 
ROT,    Rams  BY,    Ross,    Sherman,    8  Prague, 
Stewart,  Sdmner,   Thayer,  Tipton,   Trum-   ' 
BULL,  and  Van  Winkle. 

The  Secretary  then  called  the  name  of  Mr. 
Wade,  who  rose  from  his  seat  in  the  Senate 
and  advanced  toward  the  Chair. 

Kr.  HENDEICKS.  Before  the  Senator  just 
called  takea  the  oath  I  wiah  to  eubroit  to  tlia 
presiding  oiScer  and  to  the  Senate  a  question. 
The  Senator  just  called  is  the  Presiding  Officer 
of  this  body,  and  under  the  Constitution  and 
laws  will  become  the  President  of  the  United 
States  shoijld  the  proceeding  of  impeachment, 
now  to  be  tried,  be  sustained.  The  Constitu- 
tion providing  that  in  such  a  case  the  possible 
successor  cannot  even  presidein  the  body  dur- 
ing the  trial,  I  submit  for  the  consideration  of 
the  presiding  officer  and  of  the  Senate  the 
question  whether,  being  a  Senator,  represent- 
ing a  State,  it  is  competent  for  him,  notwith- 
standing that,  to  take  the  oath  and  become 
thereby  a  part  of  the  court?  I  submit  that 
upon  two  grounds,  first,  lie  ground  that  the 
Constitution  does  not  allow  him  to  preside 
during  these  deliberations  because  of  his  pos- 
sible succession ;  and  second,  the  parliament- 
ary or  legal  ground  that  he  is  interested,  in 
view  of  his  possible  connection  with  the  office, 
in  the  result  of  the  proceedings,  he  is  not  com- 
petent to  sit  as  a  member  of  the  court. 

Mr.  SHERMAN.  Mr.  President,  this  ques- 
tion, I  think,  is  answered  by  the  Constifution  of 
the  United  States,  which  declares  that  each 
State  shall  be  entitled  to  two  Senators  on  this 
floor,  and  that  the  court  or  tribunal  for  the  trial 
of  all  impeachments  shall  be  the  Senate  of 
the  United  States.  My  colleague  is  one  of  the 
Senators  from  the  State  of  Ohio,  he  is  a  mem- 
ber of  this  Senate,  and  is  therefore  made  one 
of  thetribunal  to  try  ail  eases  of  impeachment 
This'  tribunal  is  not  to  be  tested  by  the  ordi- 
nary rules  that  may  apply  in  cases  at  civil 
law  ;  for  the  mere  interest  of  the  party  does 
not  exclude  a  person  from  sitting  as  a  member 
of  the  Senate  for  the  trial  of  impeachment, 
nor  does  mere  affinity  or  relation  by  blood  or 
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I e,  therefore,  that  the 
qoeation  ought  not  f*  be  made. 

If  this  were  to  be  tested  by  the  rule  in  ordi- 
nar;  civil  tribanals  the  same  objection  might 
have  been  made  to  one  other  Senator,  who  has 
already  taken  the  oath  witboat  objection,  being 
connected  by  ties  of  marriage  with  the  person 
occnsed  before  as.  It  is,  therefore,  perfectly 
clear  that  whilu  the  rale  might  exclude  the 
Senator  from  Ohio  in  deciding  in  ordinary 
cases,  or  he  might  retire  from  exeroiaing  his 
right  to  TOte,  that  ia  a  question  for  him  alone 
to  determine.  So  far  as  the  court  is  concerned 
he  is  entitled  to  be  awoni  as  one  of  the  triers 
in  this  case  as  Senotorfrom  the  Slate  of  Ohio, 
without  regard  to  his  interest  in  the  result  of 
the  trial. 

I  have,  as  a  matter  of  course,  as  the  col- 
league of  the  Senator  who  ia  now  proposed  to 
be  sworn,  looked  into  this  matter,  and  I  have 
no  doQbt  of  it.  1  was  prepared,  to  some  extent, 
for  the  raising  of  this  questionj  though  I  hoped 
it  would  not  be  presented.  How  far  the  Sen- 
ator from  Ohio,  ray  colleague,  may  participate 
in  the  proceedings  of  impeachment,  how  far 
he  shall  vote,  when  he  shall  vote,  and  upon 
what  queations  he  shall  yote,  are  matters  tnat 
must  be  left  to  him,  and  not  for  the  tribunal 
or  for  any  Senator  to  make  against  ^jim.  His 
right  as  a  Senator  from  the  Slate  of  Ohio  is 
complete  and  perfect,  and  there  is  no  exclusion 
of  him  on  account  of  interest,  affinity,  blood 
relationship,  or  for  any  other  cause. 

Mr.  HOWARD.  Mr.  President,  I  do  not 
suppose  that  under  the  Constitution  any  Sena- 
tor IS  to  be  challenged,  even  for  cause,  upon 
the  trial  of  an  impeachment.  I  concar  entirely 
with  the  view  presented  by  the  honorable  Sen- 
ator from  Ohio  £Mr.  Sherman]  which  he  has 
just  expressed.  The  objection  raised  ly  the 
honorable  Senator  from  Indiana  [Mr.  Hend- 
ricks] is  in  the  nature  of  a  challenge,  if  I  un- 
derstand it  properly,  upon  the  ground  of  inter- 
eat  in  the  question  about  to  be  decided  by  the 
Senate  sitting  for  the  trial  of  an  impeachment. 
Now,  sir,  »B  has  been  veiy  justly  remarked, 
each  State  has  the  right  to  aend  to  the  Senate 
two  membera,  and  the  Constitution  declares, 
whatever  may  be  the  character  of  those  mem- 
bers, whatever  may  be  their  relation  to  the 
accused  or  their  interest  in  the  question  in- 
volved, that  they  shall  be  component  parts  of 
the  body  trying  the  impeachment.  If  an  objec- 
tion upon  the  ground  of  intetest  ia  tenable  an 
objection  upon  the  ground  of  aflinity  must  also 
be  available.  The  Senate  has  already  seen 
one  member  of  its  body  proceed  to  take  the 
oath  prescribed  in  our  rules  who  is  known  to 
be  related  by  afBnity  to  the  accused.  I  can 
see  no  distinction  between  an  objection  resting 
upon  interest  and  one  resting  upon  affinity. 
Besides,  sir,  the  honorable  Senator  from 


Ohio  who  now  offers  to  take  the  oath  is  but 
the  President  pro  tempore  of  the  Senate.  It 
is  poaaible,  and  merely*  poasible,  that  he  may 
remain  in  that  capacity  until  the  conclusion  of 
these  proceediuga;  but  at  the  same  time  it  ie 
not  to  DC  overlooked  that  it  is  but  a  posaibil-  , 
ity.  The  Senate  has  in  its  power  at  all  times 
to  choose  another  President  pro  tempore  to 
preside  over  its  proceedings.  I  cannot,  there- 
fore, see  any  such  interest  in  the  question  as 
would  seem  to  justify  the  objection  which  is 
tidien  by  the  honorable  Senator  from  Indiana. 
I  hope  the  Senator  from  Ohio,  the  President 
pro  tempore  of  this  body,  will  proceed  to  take 
the  oath. 

Mr.  JOHNSON,  Mr,  President,  the  ques- 
tion is  a  purely  legal  one,  and  is  to  be  dtcided 
upon  principle.  I  have  no  doubt  that  the  hon- 
orable member  from  Ohio  will,  as  far  as  he 
may  be  able  under  the  temptations  to  which 
he  may  be  subjected  unknowingly  to  himself, 
decide  upon  the  issues  which  are  involved  in 
the  impeachment  trial  with  as  much  impar- 
tiality as  any  of  us.  It  is  not,  therefore,  any 
objection  to  the  honorable  member  which  in- 
duces me  to  say  a  word  to  the  Senate  on  the 
Bubj     ■ 


bi. 

The  general  rule,  we  all  know,  is  applicable 
to  a  jury  as  well  8 
should 


,  that  n 


either  tribunal  who  has  a  clear 
interest  in  the  result  of  the  trial.  The  honor- 
able member  ftom  Ohio  [Mr.  SHEaM^N]  and 
the  honorable  member  from  Michigan  [Mr. 
Howard]  tell  us  that  the  Constitution  provides 
that  the  court  in  this  instance  is  to  consist  of 
the  Senators  of  the  several  States.  That  is 
true  ;  but  that  does  not  prove  that  a  Senator 
may  not  be  in  a  situation  which  should  exclude 
him  from  the  privilege  of  being  a  member  of 
the  court.  The  Constitution  of  the  United 
States  provides  that  the  Supreme  Coart  shall 
consist  of  a  Chief  Justice  and  associate  jus- 
tices ;  the  law  from  time  to  time  has  regulated 
their  number;  but  I  never  heard  it  questioned 
that,  although  by  the  Constitution  and  the  laws 
cases  within  the  jurisdiction  of  that  tribunal 
are  to  be  tried  by  them,  a  judge  would  not  be 

Sermitted  to  sit  in  a  case  in  which  he  had  a 
irect  inlenest.  It  by  no  means  follows,  there- 
fore, that  because  the  honorable  member  from 
Ohio  [Mr.  WiOB]  is  a  Senator,  and  as  such 
entitled  to  be  a  member  of  this  court,  he  is 
not  as  liable  to  the  objection  of  interest  in  the 
result  which  your  honor,  the  Chief  Justice  of 
the  Supreme  Court,  would  be  liable  to  in  n  case 
before  your  high  ^baaal  in  which  you  had  a 
direct  interest  in  the  possible  result. 

This  is,  as  the  honorable  member  from  Ohio 
[Mr.  ShbrmahJ  says,  the  only  tribunal  to  ti^- 
such  B,  case  as  is  now  before  us.  That  is  true ; 
but  if  the  honorable  member  and  the  Senate 
will  look  to  the  sixty-fifth  number  of  tiie  Fed- 
eralist they  will  tiad  why  it  was  that  the  court 
was  constituted  when  the  President  is  to  be 
on  trial  as  it  is  constituted  by  the  Constitution- 
It 'was  because  of  the  manner  in  which  impeach- 
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menta  are  tried  in  ihe  mother  country.  There 
they  are  tried  in  the  House  of  Lords.  And  I 
have  a  recollection,  not  altogetlier  distinct — I 
did  not  know  that  the  question  was  to  be  raised 
to-day  or  I  should  have  refreshed  my 'recollec- 
tion— that  when  in  the  case  of  the  Senator  from 
New  Jersey,  Hon.  Mr.  Stockton,  who  had 
Ijeen  received  as  a  Senator  on  this  floor  upon 
his  credentials,  and  it  was  proposed  to  exclude 
iim,  which  reqnired  a  majority  vote,  the  hon- 
orable member  from  Massachnsetts,  [Mr.  StJM- 
KER,]  and  I  think  several  other  members,  but 
particnlariy  the  honorable  member  from  Mas- 
sachusetts, in  order  to  satisfy  the  Senate  that 
Mr.  Stockton  had  no  right  to  vote  in  hia  own 
case,  cited  many  instances  in  the  House  of 
Lords  in  which  it  had  been  held  that  a  mem- 
ber of  the  House  of  Lords  was  not  competent 
to  decide  in  a  case  in  which  he  had  an  inter- 
est. It  was  npon  the  authority  of  those  cases, 
as  well  as  upon  the  general  ground  which  runs 
through  the  whole  of  our  jurisprudence  and 
the  jurisprudence  of  the  mother  country,  and 
3s  founded  in  the  nature  of  things,  that  Mr. 
Stockton  wi^  denied  the  privilege  of  voting  in 

'Now  what  was  his  case  as  eorapared  in  point 
of  supposed  influence  to  the  case  of  the  non- 
orable  member  from  Ohio?  He  was  to  have 
a  temporary  set^t  in  this  body,  invested  only 
with  that  proportion  of  the  power  of  the  iegi'S' 
lative  department  of  the  Government  which 
one  member  of  this  body  has  in  reference  to 
the  whole  number  composing  the  body  and  the 
numbers  which  compose  the  House  of  Repre- 
sentatives, His  voice,  therefore,  would  be 
comparatively  unimportant.  And  yet  it  was 
adjudged  by  the  Senate,  as  well  as  I  remem- 
ber, and  almost  with  unanimity,  especially  by 
those  who  thought  Mr.  Stockton  was  not  enti- 
tled to  his  seat,  that  he  should  not  be  permit- 
ted to  vote  upon  that  qnesdon.  How  does  his 
case  compare  with  ftat  of  the  honorable  mem- 
ber from  Ohio  ?  The  honorable  member 
becomes,  in  a  contingency  which  this  impeach- 
ment seeks  to  bring  about,  a  judgment  of 
guilty,  the  President  of  the  United  States, 
invested  with  all  the  executive  power  of  the 
Government,  Is  it  right,  would  anybody  de- 
sire, to  be  subjected  to  euch  a  temptation, 
which  might  lead  him,  unknowingly  to  himself, 
into  an  erroneous  judgment?  The  whole 
executive  powers  of  the  tTnited  States,  to  say 
nothing  of  the  pecuniary  compensation  belong- 
ing to  the  office,  $26,000  a  year,  are  to  be  his 
in  a  certain  result  of  the  prosecution ;  and  his 
vote  may  prodace  that  result. 

I  submit,  then,  and  certainly  without  the 
slightestfeeliogof  disrespect  for  the  honorable 
member  from  Ohio,  that  it  is  due  to  the  cause 
of  impartial  justice,  it  ia  due  fo  the  character 
of  the  Senate,  in  its  management  of  this  pro- 
ceeding, that  there  should  not  be  establisned 
a  precedent  which  may  in  the  cud  prodace 
escitement  and  bringinto  disrepute  the  Senate 
itself.    The  reason  why  it  ia,  Mr.  Chief  Jus- 


tice, that  you  are  here  to  preside  over  the  de- 
liberations of  this  court,  shows  that,  in  iii4 
judgment  of  our  fathers,  it  was  improper  that 
any  mau  should  be  placed  in  the  situation  in 
which  the  honorable  member  from  Ohio  will 
be  placed  if  he  is  admitted  to  be  a  member  of 
this  court  and  exercises  that  fuuetion.  Our 
fathers  thought,  and  they  have  incorporated 
the  thought  into  the  Constitution,  that  he  who 
is  to  be  benefited  by  the  result  should  not  be 
permitted  even  to  preside  over  the  delibera- 
tions of  this  court  when  the  President  of  the 
United  States  is  on  trial ;  that  tie  Vice  Presi- 
dent of  the  United  States,  who  is  entitlcAonly 
to  vote  in  case  of  a  tie,  of  ah  equal  division 
of  the  Senate,  should  not  be  permitted  even.to 
be  a  member  of  the  court  to  preside  over  its 
dehberationa.  It  was,  Mr.  Chief  Justice,  be- 
cause our  fathers  were  deeply  versed  in  the 
history  of  the  world,  perfectly  acquainted  with 
the  frailties  of.man's  nature  as  exhibited  in 
the  history  of  all  political  bodiea,  that  they 
denied,  in  a  case  of  this  description,  to  the 
Vice  President  of  the  United  States  the  privi- 
lege even  of  presiding  over  the  deliberationsof 
such  a  court,  much  leas  of  voting,  and  by  his 
vote  bringing  about  the  judgment  which  was 
to  make  him  President. 

Mr.  President,  1  do  not  know  that  we  are 
able  to  decide  this  question  at  once.  My  im- 
pression is  such  as  I  have  stated  ;  but  it  is  a 
grave  question,  an  important  question.  It  will 
be  considered  a  grave  and  important  question 
in  the  eyes  of  the  countrv,  and  it  should  be  by 
the  Senate  of  the'Unitecl  States  bi5  esteemed. 
It  ia  a  new  qnestion  ,■  and  I  submit  to  you  and 
the  Senate  whether  it  is  not  better  to  postpone 
the  decision  of  it  in  this  case  until  to-morrow, 
above  all  for  the  purpose  of  ascertaining  what 
are  the  precedents  of  the  House  of  Lords. 
Should  they  prove  to  be  what  I  think  they  are, 
then,  unless  we  are  disposed  to  depart  from 
the  model  upon  which  was  formed  this  high 
tribunal,  I  am  sure  the  Senate  ought  to  decide — 
and  I  have  no  doubt  the  honorable  member 
from  Ohio  will  acquiesce  cheerfully  in  that 
decision,  and  will  himself  see  the  propriety  of 
so  acting — that  he  is  not  entitled  to  take  his 
seat  as  a  member  of  this  court.  I  moTe,  there- 
fore, that  the  qnestion  be  postponed  until  to- 

Mr.  DAVIS.  Mr.  President,  I  will  make  a 
remark  on  this  question  before  the  vote  is 
taken.  If  the  Senator  from  Ohio  [Mr.  Wadb^ 
asks  tb  be  excused  from  taking  any  part  in  tkis 
trial  it  must  be  upon  some  principle  estab- 
lished by  the  Constitution.  The  Vice  Presi- 
dent presides  in  every  case  of  impeachment, 
except  upon  the  trial  of  the  President,  and 
there  he  is  expressly  excluded  by  a  provision 
of  the  Constitution — upon  what  reason  ?  Be- 
cause of  his  interest  in  the  question  from  the 
(act  that  if  there  is  a  judgment  of  amotion 
from  office  against  the  President  the  Vice 
President  ia  to  succeed  to  hisjjlace.  The  Con- 
stitution thus  establishes  a  principle,  and  that 
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principle  is  this :  that  when  the  President  of 
6ie  United  States,  whether  he  has  been  elected 
by  tha  electoral  vote  or  has  eueceeded  to  the 
office  by  the  amotion  of  the  President  from 
ofSce — when  a  President  who  actually  holds 
the  office  is  under  trial  the  man  who  is  to  take 
the  place,  if  he  be  removed  upon  that  trial  by 
the  judgment  of  the  court  which  is  to  try  him, 
is  disc[ualifled  from  forming  apart  of  the  court. 
That  IB  the  principle.  Now,  can  the  Senator 
from  Michigan  or  any  other  Senator  addnce 
any  principle  that  would  require  the  exclusion 
of  the  Vice  President  from  presiding  over  a 
court,  of  impeachment  of  the  President  of  the 
United  States  that  will  not  apply  to  the  Pres- 
id^t  pro  tempore  of  the  Senate  when  there  is 
no  Vice  President,  when  the  President  pro 
tempore  is  Presiding  Officer  of  the  Senate,  and 
when  by  the  Constitution  and  laws  of  the 
United  States,  if  the  acting  President,  as  he  is 
sometimes  called,  is  removed,  the  President 
pro  tempore  of  the  Senate  is  to  take  his  place  1 
Mr.  President,  my  argument  is  that  the  Con- 
stitution itself,  m  relation  to  this  court,  has 
established  a  principle,  and  that  principle  is 
that  any  man  standing  in  a  position  where  he  is 
to  succeed  to  the  office  of  the  President  in  the 
event  of  his  conviction  cannot  form  a  part  of 
die  court,  of  impeachment  that  is  to  try  whether 
the  President  shall  be  removed  or  not.  It 
seems  to  me  clearly  that,  although  the  exclu- 
sion of  the  President  pro  t^apore  of  the  Sen- 
ate does  not  come  within  the  strict  letter  of  the 


y  t  s.  a  familiar  principle  that  where  a  law 
by  t  Iangna«e  and  express  terms  does  not  in- 
lu  1  a  se,but  that  case  comes  clearly  within 
ts  p  n  pie  and  meaning^  the  law  shall  be 
est  d  d  by  force  of  its  spirit  to  comprehend 
the  c.  that  is  not  strictly  within  its  letter 
but  1  arly  and  undeniably  within  its  prin- 
cpl  s 

It  e  ms  to  me,  therefore,  clear  aa  a  consti- 
tutional principle  that  the  President  pro  tem- 
pore of  the  Senate,  on  the  occasion  of  (he 
impeachment  trial,  occupies  the  same  position 
in  relation  to  the  office  of  President  that  the 
Vice  President  would  if  he  was  here  and  was 
thePresidingOfGceroftheSenate;  and  the  Vice 
President  being  excluded  for  the  reason  and 
upon  the  principle  that  he  is  to  take  no  part  in 
the  trial  because  he  is  to  succeed  to  the  vacant 
place  if  there  be  a  judgment  of  amotion  from 
offee,  the  same  principle,  clearly,  nndenfabl^, 
in  its  full  force  and  reason,  applies  to  the  Presi- 
den  pro  tempore  of  the  Senate,  and  therefore 
he  is  excluded  by  the  spirit  and  by  the  prin- 
ciple of  the  Constitution. 

Mx.  MOERILL,  of  Maine.  Mr.  Chief  Jus- 
tice, it  strikes  mo  that  the  whole  proceeding  is 
premature,  for  the  obvious  reason  that  there  is 
no  party  here  to  take  the  objection.  If  this  is 
a  court  there  is  no  patty  before  the  court  to 
raise  this  objection.  It  certainly  does  not  lie 
in  the  mouth  of  any  member  of  this  court,  of 


any  Senator,  to  raise  the  objection  of  disquali- 
fication against  any  other  Senator  ;  and,  there- 
fore, there  is  no  party  here  properly  to  rwse 
the  objection  against  the  administration  of  the 
oath.  Whenever  the  proper  parties  appear 
here  on  the  one  side  and  the  otJier,  either  for  , 
the  people  orfortherespondent,thenthecourt 
will  oe  m  a  condition  to  hear  ohiections  to  the 
constitution  of  the  body ;  then  the  people  will 
be  represented,  and  may  put  the  inquiry  as  to 
the  constitution  of  this  court,  and  then,  also, 
the  respondent  may  institute  the  same  inquiry. 
It  maj  turn  oat  that  we  are  so  constituted  that 
it  will  be  necessary  to  raise  this  question  and 
to  determine  it ;  but  at  the  present  moment  it 
seems  to  me  that  there  is  no  option  and  no 
discretion  but  to  administer  the  oath  to  all 
those  who,  by  the  Constitution,  are  Senators 
representing  the  States. 

Mr,  HBNDBICES.  Mr.  President,  I  do  not 
propose  at  this  time  to  protract  the  dehate; 
but  I  wish  to  reply  to  the  technical  point  made 
by  the  Senator  from  Maine.  It  is  inherent  in 
a  court  to  judge  of  its  own  organization ;  it  is 
a  power  necessarily  possessed  by  the  court 
itself;  audit  is  not  for  the  suitors  to  present  the 
question  whether  a  party  claiming  a  seat  in  a 
court  composed  of  more  than  one  member  is 
justly  and  legally  entitied  to  that  seat.  It  is  for 
the  court  itself  to  decide  whether  a  member 
ph)posing  to  exercise  the  righl:  to  sit  in  that 
court  is  entitled  to  that  right.  Therefore,  sir, 
the  question  is  not  prematurely  presented. 

To  the  point  made  by  the  Senator  from  Mich- 
igan, which  is  not  upon  the  merits,  I  have  just 
this  to  reply :  that  the  possibility  that  the  Sen- 
ator now  proposing  to  be  sworn  may  cease  to 
be  President  of  the  Senate  pro  tertipore  is  not 
an  answer  to  the  objection.  He  is  now  the 
Presiding  Officer  of  the  Senate,  and  as  such  will 
become  the  President  of  the  United  States  if 
the  impeachment  be  sustained  and  he  continue 
tobe  the  President  ^iroieiBpore  until  the  termi- 
nation of  the  trial.  If  he  ceases,  during  the 
progress  of  the  trial,  to  be  the  Presiding  Officer 
of  this  body,  then  he  becomes  competent,  and 
under  the  second  rule  which  has  been  adopted, 
if  the  rules  should  be  recognized  by  the  court, 
he  will  be  sworn  in  as  a  member  of  the  court. 
The  point  I  make  is,  that  now  being  the  Pre- 
sidingOffioer  of  the  Senate,  and  now  being  com- 
petent to  become  the  President  in  case  impeach- 
ment he  sustained,  he  is  now  incompetent  to 
participate  in  the  trial. 

The  substantial  merits  of  this  question  were 
settled  in  the  case  referred  to  by  the  Senator 
from  Maryland — the  case  of  Senator  Stockton, 
from  New  Jersey.  There  the  Senate  decided 
that  a  member  oi  the  bodj  could  not  be  a  j)arty 
to  a  decision  in  the  Senate  in  which  he  is  inter- 
ested: and  the  possibility  of  holding  an  office 
was  regarded  as  an  interest  by  the  Senate. 

Nor  do  I  think  the  point  .made  by  the  Sen- 
ator from  Ohio  [Mr.  Sherman]  a  good  one, 
that,  being  a  Senator  from  a  State,  the  Pro- 
siding  Officer  has  the  right  to  participate  in  all 
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the  proceedings  of  the  Senate.  The  standing 
rules  of  this  body  as  &  Senate  contradict  that 
ai^nment.  One  of  the  standing  rules  of  the 
Senate  U  that  a  Senator  shall  not  yote  when 
he  haa  an  interest  in  the  result  of  the  vot«;  so 
that  the  Senate  itself  haa  restricted  those  gen- 
eral rights  and  powers  which  the  Senator  from 
Ohio  thinks  belongs  to  each  Senator  as  a  rep- 
reaentative  of  a  State.  The  Senate  haa  aaid, 
liy  its  standing  rules,  that  neither  one  of  ub 
tan  vote  if  we  have  an  interest  in  the  result 
cd'  that  vote.  But,  sir,  in  my  judgment,  the 
constitatlonalgroundis  higher  than  this  ground 
of  interest.  The  Presiding  Officer  has  an  inter- 
eat  in  the  result  of  an  impeachment  trial ;  he 
shsill  not  even  preside;  he  shall  not  even  main- 
tain order  and  decorum  in  the  body  during  the 
progress  of  the  trial ;  he  shall  vacate  his  seat 
that  the  Chief  Justine  may  preside;  and  what 
does  that  mean?  It  means  something,  sif.  It 
means  that  the  relatioa  which  the  Vice  Presi- 
dent of  the  United  States  sustains  by  possi- 
bi'.ity  to  the  office  of  President  of  the  United 
Sta,tes  is  such  that  he  shall  take  no  part  in  the 
great  trial.  That  is  what  the  Constitution 
mems.  It  is  not  a  matter  of  form  and  cere- 
mor.y  and  dignity  that  the  Chief  Justice  shall 
pread^  here.  It  is  of  the  very  substance  that 
he  who,  by  possibility,  can  fill  the  office  if  the 
Senate  shall  make  it  vacant,  shaO  not  sit  here 
even  to  preserve  order  and  decorum  while  the 
great  proceeding  is  going  on, 

I  hape,  sir,  th*t  I  need  not  disclaim  any  per- 
sonal feeling  in  this  matter.  I  make  the  point 
now  tecause  I  think  that  the  Constitution  itself 
controls  the  organization  of  this  court.  I  think 
that  the  Conatitution  itself  does  settle  it,  that 
no  man  shall  help  to  take  from  the  President 
his  office  when  that  man  is  to  fill  the  office  if 
the  proceeding  succeed.  There  is  no  analogy 
between  this  and  the  case  suggested  by  tlie 
Senator  from  Michigan.-  Affinity  does  not  of 
itself  by  common  and  universal  law  exclude  a 
man  from  presiding  in  court ;  it  must  be  done 
by  express  btatute,  and  it  is  so  provided  in  the 
codes  of  the  different  States.  But  here  the 
Constitution  itself  says  that  no  man  shall  pre- 
side who  may  succeed  to  the  office.  I  hope, 
sir,  in  view  of  the  importance  of  this  question, 
that  the  motion  made  by  the  Senator  from 
Maryland,  to  postpone  its  consideration  until 
to-morrow,  wfll  prevail. 

Mr.  WILLIAMS.  Mr.  Chief  Justice,  Isnh- 
mit  that  the  motion  or  question  made  by  the 
Senator  from  Indiana  is  altogether  prematura, 
for  this  reason:  it  is  either  addressed  to  the 
Senate  of  the  United  States  or  to  the  court 
for  the  trial  of  an  impeachment.  If  it  be  tfl 
the  Senate,  then  I  respectfully  submit  that  the 
Presiding  Officer  of  the  Senate  should  occupy 
the  chair ;  if  to  a  court,  then  there  is  no  court 
organized  competent  to  pass  or  decide  upon 
this  question.  Some  of  the  members  here 
have  been  sworn,  others  have  not.  Am  I 
be  called  upon  to  decide  on  this  questi 
which,  perhaps,  relates  to  the  merits  of  the 
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it  may  be  that  the  Managers  on  the  pact  of  the 
House  of  Representatives  and  the  accused  will 
be  willing  and  desire  to  have  the  Senator  from 
Ohio  participate  in  this  trial.  Is  it  not  their 
privilege?  Suppose  they  both  agree  to  that 
and  to  waive  all  objections?  Then  I  am  con- 
fident that  they  have  the  right  to  mate  this 
questJon,  and  not  any  Senator. 

The  Senator  from  Indiana  suggests  that  no 
judge  who  is  interested  in  a  question  was  ever 
known  to  preside  when  that  Question  was  con- 
sidered. Is  not  that  altogether  a  matter  lefl 
to  the  judge?  Did  the  honorable  Senator 
ever  know  a  court  to  adopt  a  rule  and  declare 
that  a  member  of  that  court  should  not  parti- 
cipate in  any  decision  ?  Whenever  a  q^uesiion 
is  presented  to  a  court,  the  judge  decides  for 
himself  as  to  whether  or  not  it  is  a  case  in 
which  he  can  taie  any  pact?  If  he  decides 
that  he  cannot  participate  in  the  trial,  he  with- 
draws from  the  bench ;  but  the  court  never 
undertakes  to  prescribe  the  rule  for  his  action, 
to  seiy  that  he  shall  or  shall  not  participate  in 
the  decision.  But  I  do  not  propose  to  discuss 
the  question.  I  make  this  point,  however,  that 
at  this  time  this  body,  with  a  part  of  the  mem- 
bers sworn  and  a  part  unsworn,  cannot  decide 
the  question,  because  it  is  a  question  that  re- 
lates to  the  rights  of  the  country  and  of  the 
accused ;  and  before  I  am  called  upon  to  pass 
upon  this  question,  it  is  necessary,  it  seems  to 
rae,  that  I  should  be  sworn  as  well  as  the  other 
members  who  have  not  been  called  upon  to 
take  the  oath. 

Mr.  DAVIS.  Will  the  honorable  Senator 
answer  me  a  question? 

Mr.  WILLIAMS,     Certainly, 

Mr.  DAVIS.  Suppose  this  was  a  trial  of 
articles  of  impeachment  against  the  President 
of  the  United  States  when  there  was  a  Vice 
President  in  being,  and  suppose  that  Vice 
President  was  to  present  himself  here  and 
offer  to  become  a  part  of  the  court,  could  not 
the  Senators  exclude  him  from  that  position? 

Mr.  WILLIAMS.  Mr.  Chief  Justice,  I  do 
not  propose  to  argue  that  question ;  but  the 
case  propounded  by  the  Senator  is  not  parallel 
to  the  case  before  this  body,  because  the  Con- 
stitution expressly  excludes  the  Vice  Presi- 
dent from  any  participation  in  this  trial,  but  it 
provides  that  each  Senator  shail  vote. 

Mr.  DAVIS,  The  honorable  Senator  sug- 
gested that  it  rested  with  the  Senator  himself 
whether  he  should  form  part  of  the  court  or 


,  Google 


10 


not,  and  that  the  residue  of  the  body  could 
not  make  the  exception.  I  presented  that 
example  for  the  purpose  of  ahowing  tliat  under 
that  stiite  of  cose  tSe  body  of  the  court  itself 
would  exclude  the  Vice  President,  though  he 
even  offered  to  become  a  component  part  of 
the  court. 

Mr.  WILLIAMS.  What  I  said  was  simply 
in  response  to  the  auggestion  of  the  Senator 
from  Indiana,  that  the  Senator  irom  Ohio  could 
not  participate  in  these  proceedings  because  a 
judge  viho  was  interested  in  a  case  could  not 
participate  in  the  hearing  of  it.  I  say  it  is 
alwajs  in  every  case  left  for  the  judge  to  de- 
ride for  himself  as  to  whether  he  will  or  will 
not  participate  in  the  trial,  and  the  court  itself 
does  not  undertake  to  exclude  him. 

I  does  not  follow,  as  it  strikes  me,  because 
this  court  is  organized  as  the  Constitution  re- 
quires, each  Senator  taking  an  oath,  that  ever; 
Senator  will  necessarily  participate  in  the  trial 
and  yote  upon  the  q^uestiona  involved.  He 
may  take  the  oath ;  he  is  required  to  take  the 
oath !  and  then,  alter  he  is  qualified  to  act,  it 
■will  be  for  him  to  determinewhetherornot  he 
will  participate  in  the  trial,  and'not  for  the 
Senator  to  say  now  before  the  court  is  organized 
that  he  shall  not  be  allowed  to  take  the  oath. 
He  is  a  Senator,  and  the  Constitution  says  that 
each  State  shall  have  two  Senators,  and  that 
each  Senator  shall  have  one  vote.  The  Con- 
stitution gives  to  each  Senator  a  right  to  vote 
upon  every  question  in  the  Senate.  That  ia  a 
constitutional  right ;  but  if  ha  is  interested  in 
any  way,  then  he  may  not  participate  in  the 
decision  if  he  sees  proper. 

Mr.  JOHNSON.  What  becomes  of  our  rule 
on  that  point  7 

Mr.  WILLIAMS.    That  rule  is  not  one  that 
can  override  the  Constitution ;  and  if  any  Sen- 
ator, notwithstanding  that  rule,  upon  any  ques- 
tion should  inaietnpon  hia  ^ht  to  vote,  I  main- 
t^n  that  he  can  vote  notwithi^tanding  the  rule, 
becanse  the  Constitution  says  that  every  Sen- 
ator shall  have  a  right  to  vote  nj)on  every  ques- 
tion.    It  may  be  indelicate  and  improper  for  a 
Senator  to  vote  upon  many  questions ;  but  -  - 
I  said  I  did  not  intend  to  argue  that  quest! 
and  was  drawn  off  from  the  point  which  I 
tended  to  make,  which  is,  that  at  this  time 
is  not  competent  for  this  body  to  decide  aa 
whether  or  not  the  Senator  from  Ohio  can  take 
the  oath. 

Mr.  EESSENDEN.  Mr.  President,  I  do 
not  design  to  discuss  the  matter.  I  merely 
rise  to  make  the  suggestion  which  wonld  follow 
from  what  has  been  said  by  the  Senator  from 
Oregon,  that  it  would  be  better  to  organize 
the  court  fully  before  deciding  the  question,  if 
we  are  to  decide  it  at  all.  There  is  no  diffi- 
culty in  postponing  the  administration  of  the 
oath  to  the  honorable  Senator  from  Ohio  until 
all  have  been  sworn  except  him,  and  then  the 
court  will  he  properly  organized  ho  far  i 
enable  all  gentleman  to  act  as  members  of  the 
court.     I  would  suggest,  therefore,  that  the 


administration  of  the  oath  to  the  honorable 
Senator  from  Ohio  be  merely  passed  over  until 
it  has  been  administered  to  other  gentlemen 
whose  names  come  after  his  upon  the  list,  and 
then  the  question  can  be  decided. 

Mr.  C0NNES8.  My  only  objection  to  the 
proposition  now  made  is  that  in  my  judgment 
the  Senate  have  no  such  right.  They  have  no 
right  to  pass  directly  or  indirectly,  in  my  opin- 
ion, any  reflection  upon  the  right  of  any  Sena- 
tor to  participate  in  the  proceedings  that  are 
taking  place.  The  question  as  it  seems  to  me 
is  settied.  It  was  settled  when  the  credentials 
of  the  Senator  were  presented,  and  he  was 
admitted  to  his  seat.  It  is  not  competent  for 
the  Senate,  in  my  opinion,  to  attempt  to 
deprive  a  Senator  of  his  vote;  and,  so  far  as 
the  suggestion  or  proposition  casts  doubt  u^on 
the  question,  it  does  not  meet  the  approbation 
of  my  judgment.  I  prefer  very  much  that  & 
vote  shall  now  be  taken,  not  upon  the  direct 

Juestion,  as  suggested  by  the  Senator  from 
ndiana,  but  that  it  take  tiie  form  of  a  motion. 
I  think  the  qnestion  whether  a  Senator  has  an 
interest  in  Uiese  proceedings  such  as  would 
prevent  him  from  voting  and  acting  as  sach 
pending  the  trial  is  aquestion  for  himself  alone, 
and  that  no  other  Senator  nor  the  Senate  com- 
bined can  impose  any  restriction  upon  hislfgiti- 
mate  participation  in  these  great  proceeding. 
Mr.  FESSBNDEN.  I  desire  simply  to  say 
that,  in  making  the  au^estion,  I  did  not  mean 
to  be  understood  as  expressing  the  slightest 
opinion  in  any  way,  but  to  avoid  the  difficulty 
suggested  by  the  honorable  Senator  trom  Ore- 

in.  Hesaysheisnotyetame  '  -'■■'--  ■ 
._  3  has  not  been  sworn.   Ifwe 

upon  thia  question  directly,  i._  _     

or  not?  tiertainly  the  larger  number  have 
been  sworn,  but  some  have  not  been  sworn. 
There  is  nothing  in  the  shape  of  reflection  or 
even  the  intimation  of  an  opinion,  one  way  or 
the  other,  in  simply  suggesting  that  it  would 
be  well  to  have  all  those  who  are  to  vote  upon 
the  question  sworn,  inasmuch  as  part  have 
been  sworn,  before  the  vote  is  taken.  That  is 
all ;  and  I  see  no  difficulty  such  as  has  been 
suggested  by  the  honorable  Senator  from  Cali- 
fo  ■  Th  h  11  S  t  f  m  Ohio 
ca     b    p  t  d    g  th  thing  in 

an         I     th  t      q  th         th  to  1     taken 

alph  h     cally        I         m  Hi;  that 

is       m        m  tt         f  Certain 

getim  btwf         h      seats ; 

th  y  will  h  all  w  1  q  I  bly  to  take 
th       th  wh      th  y     m  My     ^estion 

w  t  to  th  t  t  d  f  th  ,  Ihat  we 
who  are  to  act  upon  the  question,  if  wo  are  to 
act  at  all,  should  be  placed  upon  a  level  be- 
fore we  proceed  to  act,  and  tiiat  the  court 
should  be  duly  organized  as  a  court,  which  it 
is  not  yet.  If  the  suggestion  ia  not  agreeable 
to  gentlemen,  it  makes  not  the  slightest  differ- 
ence to  me;  I  care  nothing  about  it  one  way 
or  the  other.  I  have  no  opinion  to  express  at 
present  upon  the  subject. 
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Mr.  HOWARD.  Mr.  Prefiident,  we  are  now 
sitting  in  b,  judicial  csipacity  for  the  trial  of  a 
particular  impeachment.  We  are  organizing 
ourselves  for  the  purpose  of  proceeding  to  con- 
sider the  facts  of  the  cafe;  but  this  muBt  be 
regarded,  I  think,  as  apart  of  the  trial.  Oth- 
erwise, Mr.  President,  we  should  not  expect 
to  see  yoH  presiding  OTer  us.  Now,  sir,  the 
Constitution  declares  that  "  eaj^h  Senator  shall 
have  one  vote;"  and  it  further  declares  that 
"  no  person  shall  be  convicted  without  the  con- 
currence of  two  thirds  of  the  members  pres- 
ent." There  may  be  absentees — no  matter 
how  many — bo  be  that  a  quorum  of  the  body 
remtuns  present  and  voting. 

The  honorable  Senator  from  Ohio  is  present, 
not  absent.  He  is  cow  ready  to  take  the  oath 
prescribed  by  the  Constitution,  to  participate 
in  the  trial,  like  the  rest  of  us,  I  CO  not  un- 
derstand upon  what  ground  it  ia  at  this  stage 
of  the  proceeding  that  an  objection  can  be  sus- 
tained to  his  taking  the  oath.  Certainly  itwill 
not  be  claimed  that  we  are  now  acting  in  our 
ordinary  eapacilyasftSenate  ;  but  we  are  acting 
in  a  judicial  capacity  as  a  Senate ;  or,  in  other 
words,  'fyou  please,  for  brevity's  sake,  as  a 
court.  What  right,  I  beg  to  inquire,  have  the 
members  of  the  Senate,  who  do  not  yet  under 
the  Constitution  constitute  a  part  of  the  court, 
to  say  that  a  particular  member  of  their  body 
shall  not  take  the  oath  prescribed  by  the  Con- 
stitution ?  How  are  we  to  get  at  it  7  Who  are 
the  persons  authorized  to  vote  on  this  objec- 
tion which  is  raised,  and  declare  that  the  Sen- 
ator from  Ohio  shall  not  take  the  oath?  Is  it 
the  right  of  the  court,  or,  to  speak  more  accu- 
rately, of  the  comparatively  few  members  of 
the  court  who  have  by  their  oath  become  such, 
to  exclude  a  Senator?  That  is  a  very  strange 
view  to  take  of  thequestion.  Of  what  interest 
is  it  to  us,  let  me  inquire,  even  if  we  were  or- 
ganised as  a  court,  that  the  Senator  from  Ohio 
should  not  take  the  oath  prescribed  by  the 
Constitution  7  If  there  he  an  interest  any- 
where, that  interest  is  only  available  on  the 
girt  of  the  accused,  who  is  not  yet  before  us. 
e  can  avail  himself  of  it  only  in  the  nature  of 
a  challenge  for  cause,  which  I  do  not  now 
propose  to  discuss ;  at  the  same  time,  how- 
ever, denying  the  right  of  any  such  challenge. 
But,  as  the  Senate  are  now  situated,  it  is 
entirely  clear  to  my  mind  that  we  have  no 
right  whatever  to  pass  af  resolution  ot  order 
.prohibiting  the  honorable  Senator  from  Ohio, 
or  any  otiier  Senator,  if  he  sees  fit,  from 
taking  the  oath  prescribed  by  the  Constitution, 
rand  which  we  are  now  in  the  act  of  taking.  It 
is  an  act  coram  nonjudUe,  without  jurisdiction 
or  color  on  our  part  to  perform. 

I  would  suggest,  therefore,  that  this  objec- 
tion should,  for  the  present,  be  withdrawn. 
Tho  honorable  Senator  from  Indiana  must  of 
course  see  that  at  the  proper  time,  after  a  proper 
organization,  all  he  seeks  to  obtain  now  by 
his  objection  will  be  raised  by  learned  counsel 
upon  the  trial,  fully  discussed  by  them,  and 


considered  and  decided  by  ourselves  sitting  in 
"ir  judicial  capacity. 

Mr.  MORTON.  Mr.  President,  ifitshould 
.  jw  he  determined  that  the  Senator  from  Ohio 
shall  not  be  sworn  it  would  be  an  error,  a  blun- 
der of  which  the  accused  would  have  just  right 
to  complain  when  he  should  come  here.  If  a 
judge  IS  interested  in  a  case  before  him,  or  if 
a  juror  is  interested  in  the  result  of  the  issue 
which  he  is  called  upon  to  try,  it  is  an  objec- 
tion that  the  parties  to  the  case  have  the  right 
to  waive;  and  they  have  always  had  that  right 
under  any  system  of  practice  that  I  have  known 
anything  about. 

Aswas^u^ested  by  the  Senator  from  Maine 

[Mr.  Morhii,!.]  and  the  Senator  from  Oregon, 
Mr.  WiLUAMS,]  it  is  not  an  objection  to  ba 
made  by  a  fellow-juror,  by  another  member 
of  the  court,  or  by  anybody  except  the  parties 
to  the  case ;  and  if  we  now,  in  the  absence  of 
the  accused,  say  that  the  Senator  from  Ohio 
shall  not  be  sworn,  the  President,  when  hacomeB 
here  to  stand  his  trial,  will  have  a  right  to  say, 
"A  Senator  has  been  excluded  that  I  would 
willingly  accept ;  I  have  confidence  in  his  in- 
tegrity ;  I  have  confidence  in  his  character  and 
in  his  judgment,  and  I  am  willing  to  waive  the 
question  of  interest.  Who  had  the  right  to 
make  it  in  my  absence?"  The  Senator  from 
Indiana,  my  colleague,  and  the  Senator  from 
Kentucky  have  no  right  to  make  the  question 
unless  they  should  do  it  in  the  character  of 
counael  for  the  accused,  a  character  thoy  do 
not  maintain. 

Mr.  President,  I  desire  to  say  one  thing  fur- 
ther, that  this  objection  made  here,  in  my 
judgment,  proceeds  upon  a  wrong  theory.  It 
IS  that  we  are  now  about  putting  off  the  char- 
acter of  the  Senate  of  the  United  States  and 
taking  upon  ourselves  a  new  character;  that  we 
are  about  cearing  to  be  a  Senate  to  become  a 
court.  Sir,  I  reject  that  idea  entirely.  This 
is  the  Senate  when  sworn,  this  will  be  the  Sen- 
ate when  sitting  upon  the  trial,  and  can  have  no 
other  character.  The  idea  that  we  are  to  be- 
come a  court,  invested  with  a  new  character, 
and  possibly  having  new  constituents,  I  reject 
as  being  in  violation  of  tiie  Constitution  itself. 
What  does  that  say?  It  says  that  "the  Senate 
shall  have  the  sole  power  to  try  all  impeach- 
ments. ' '  The  Senate  shall  have  the  sole  power 
to  try;  it  is  the  Senate  Jhat  is  to  try,  not  a 
high  court  of  impeachment — a  phrase  that  is 
sometimes  used — that  is  to  be  organized,  to 
be  created  by  the  process  through  which  we 
are  now  going  j  but,  sir,  it  is  simply  the  Sen- 
ate of  the  United  States.  The  Senate,  "when 
sitting  for  that  purpose,  shall  be  on  oath  or 
affirmation."  Tnat  does  not  change  our  char- 
acter. We  do  not  on  account  of  this  oath  or 
affirmation  cease  to  be  a  Senate,  undergo  a 
transformation,  and  become  a  high  court  of 
impeachment ;  but  the  Constitution  simply  pro- 
vides that  the  Senate  while,  as  a  Senate,  trying 
this  case,  shall  be  under  oath  or  affirmation. 
It  ia  an  exceptional  obligation.     The  duty  of 
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trying  an  impeachment  is  an  exceptional  duty, 
juBt  as  is  the  ratification  of  a  treaty ;  bat  it  is 
atill  simply  the  Senate  performing  ibat  duty. 
"When  the  President  of  the  United  States  is 
tried  the  Chief  Justice  shall  preside."  Pre- 
side where?  In  some  high  court  of  impeach- 
ment, to  be  created  irg  the  transformation  of 
an  oath?  No^  air.  He  is  to  presidein  the  Sen- 
ate of  the  United  States,  and  over  the  Senate ; 
and  that  is  all  there  is  of  it,  "And  no  per- 
son shall  be  convicted  without  the  concurrence 
of  two  thirds  of  the  members  present."  Two 
thirds  of  the  members  of  the  Senate. 

Mr.  President,  if  I  am  right  in  this  view,  it 
settles  the  whole  question,  The  Senator  from 
Ohio  is  a  member  of  the  Senate.  My  colleague 
has  argued  this  qnesdon  a£  if  we  were  about 
now  to  irganine  a  new  body,  a  court,  and  that 
the  Senator  from  Ohio  is  not  competent  to  be- 
come a  member  of  that  court.  That  is  his 
theory.  The  theory  is  false.  This  impeach- 
ment is  to  be  tried  by  the  Senate,  and  he  is 
already  a  member  of  the  Senate,  and  he  has  a 
constitutional  right  to  sit  here,  and  we  have  no 
power  to  take  it  from  him.  As  to  how  far  he 
shall  participate,  as  to  what  part  he  shall  take 
in  our  proceedings,  as  has  been  correotlj'  said, 
that  is  a  question  for  him  to  decide  in  his  own 
mind.  But,  sir,  he  is  already  a  member  of 
this  body ;  he  is  here ;  he  has  his  rights  already 
conferred  upon  hira  as  &  memberof  this  body, 
and  be  has  a  oonstitutJona!  right  to  take  part 
in  the  performance  of  this  business  as  of  any 
other  business,  whether  the  ratification  of  a 
treaty,  or  the  confirmation  of  an  appointment, 
or  the  passage  of  a  bill,  which  may  ne  deTolved 
on  this  body  by  the  Constitution  of  the  United 
.  States.     Because  he  has  been  elected  President 

Ero  tempore  of  the  Senate,  does  that  take  from 
ira  any  of  his  rights  as  a  Senator?  Those 
rights  existed  before,  and  he  cannot  be  robbed 
of  them  by  any  act  of  this  Senate, 

But,  sir,  aside  from  this  question,  which 
goes  to  the  main  argument,  this  entire  action 
IS  premat  ire.  There  is  nobody  here  to  make 
th  s  ol  llenge,  even  if  it  conld  be  made  legiti- 
mately TheSenatora  makingitdonot  repre- 
sent a  jbody  hut  themselves.  The  accused 
m  ght  ot  want  it  made.  He  might,  perhaps, 
prefer  the  Senator  from  Ohio  to  any  other 
member  of  this  body  to  try  his  case.  It  is 
always  the  right  of  t^e  defendant  in  a  criminal 
proceeding;  and  of  the  parties  in  a  civil  action 
to  waive  the  interest  that  a  juror  or  a  member 
of  the  court  may  have  in  the  case. 

Mr.  JOHNSON.  Mr.  President,  the  motion 
that  I  made  to  postpone  the  question  now  be- 
fore the  Senate  till  to-morrow  was  made  with 
no  view  to  impede  at  all  the  oi^aniaatioii  of 
the  court,  so  far  as  it  can  be  organized  by 
swearing  eiII  the  other  members;  and  I  with- 
draw the  modon  now  and  put  it  in  another 
form,  namely,  that  the  question  He  on  the  table 
until  the  other  members  are  sworn. 

While  I  am  up  permit  me  to  say  a  few  words 
inreply  to  the  honorable  member  fromlndiana, 


j;Mr.  MoRTOW.]  He  tells  us  it  is  for  the  Pres- 
ident of  the  United  States — applying  his  re- 
marks to  the  case  which  is  to  be  and  is  before 
us — himself  to  make  the  objection,  and  that 
he  may  waive  it.  With  all  due  deference  to 
thehonorable  member,  that  is  an  entire  misap- 
prehension of  the  question.  The  question  in- 
volved in  the  inquiry  is  what  is  the  court  to 
try  the  President?  It  is  not  to  be  such  a  tri- 
bunal as  he  chooses  to  try  him.  It  is  a  ques- 
tion in  which  the  people  of  the  United  States 
are  interested,  in  which  the  country  is  inter- 
ested; and  by  no  conduct  of  the  President,  by 
no  waiver  of  his  can  he  constitute  this  court 
in  any  other  way  than  the  way  which  the  Con- 
stitution contemplates ;  that  is  to  say,  a  court 
having  all  the  qualities  which  the  Constitution 
intends. 

The  honorable  member  tells  us  that  we  are 
still  a  Senate  and  not  a  court,  and  that  vre  can- 
not be  anything  but  a  Senate  and  cannot  at  any 
time  become  a  court.  Why,  sir,  the  honor- 
able member  is  not  treading  in  the  footsteps  of 
his  fathers.  The  Constitution  was  adopted  in 
1789.  There  have  been  four  or  five  cases  of 
impeachment,  and  in  every  case  the  Senate  has 
decided  to  resolve  itself  into  a  court  and  the 
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clause  authorising  an  impeachment  thay  a  . 
to  become,  as  I  understandj  a  court.    So  have 

who  were  they?  In  the  celebrated  case  of  the 
impeachment  against  Mr.  Chase,  who  was  one 
of  the  associate  justices  of  the  Supreme  Court 
of  the  United  States,  there  w,ere  men  in  the 
Senate  at  that  time  whose  superiors  have  not 
been  found  since,  nof  at  any  time  before,  and 
they  adopted  the  idea  and  acted  upon  the  idea 
that  the  Senate  in  the  trial  of  that  impeach- 
ment acted  as  a  court  and  not  as  a  Senate. 

Isubmit,  therefore,  that  the  honorable  mem- 
ber from  Indiana  [Mr.  Mortoh]  is  altogether 
mistaken  in  supposing  that  we  are  not  a  court. 
But  look  at  the  power  which  we  are  to  have. 
We  are  to  pronounce  judgment  of  guilty  or  not 

Silty ;  we  are  to  answer  upon  our  oaths  whether 
3  party  impeached  is  guilty  or  not  guilty  of 
the  articles  of  impeachment  laid  to  his  charge, 
and  havingpronouncedhimgnilty  or  not  guilty, 
we  are  then  to  award  judgment.     Who  ever 
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heard  of  the  Senate  of  the  United  States  in  ita 
legislative  capacity  awarding  a  Judgment? 

Butbeaidesthat,  whyisit,  Mr,  Chief  Justice, 
that  you  are  called  to  preside  over  the  court, . 
or  the  Senate  when  acting  as  a  court  to  try  an 
impeachment?  Jtisbecaoseitiaacoart.  You 
have  no  legielatiye  capacity;  your  functions  are 
to  construe  the  laws  in  eases  coming  before 
you  ;  and  the  very  fact  that  upon  the  trial  of  an 
impeachment  of  the  President  of  the  United 
States  the  Vice  President  is  to  be  laid  aside, 
and  the  ordinary  Presiding  Officer,  if  the  Vice 
President  himself  does  not  exist,  and  you  arc 
to  preside,  shows  that  it  isa  court  of  the  highest 
character,  demanding  the  wisdom  and  the  learn- 
ing of  die  Chief  Justice  of  the  United  States. 
The  honorable  member  says,  and  other  mem- 
bers have  smd,  that  a  question  of  interest  or 
no  interest  is  not  involved  in  an  inquiry  of  this 
descriplJon,  Doeathe  honorable  member  mean 
to  say  that  if  the  honorable  member  from  Ohio 
had  a  bill  before  the  Senate  awarding  to  bim  a 
sum  of  money  upon  the  ground  that  it  was  due 
to  Mm  by  the  United  States  hecould  vote  upon 
the  queslion  of  the  passage  of  the  bill?  Why 
not  if  the  honorable  member  from  Indiana  is 
right?  He  is  a  Senator.  If  he  is  right  that 
the  Constitution  intends  that  each  State  shall 
have  two  votes  upon  every  question  coming 
before  the  body,  then  in  the  case  supposed  the 
honorable  member  from  Ohio  would  have  a 
right  to  vote  liimself,  and  by  his  own  vote  ta 

J  lace  money  in  his  own  possession.  Who  ever 
eard  that  that  was  a  right  that  could  he  ac- 
corded anywhere? 

Mr.  President,  courts  have  gone  so  far  as  to 
say  that  a  judgment  pronounced  by  a  judge  in 
a  court  of  which  he  was  the  constitutional  offi- 
cer in  a  case  in  which  he  had  a  direct  interest, 
was  absolutely  void  upon  general  principles ; 
not  void  because  of  anystatutoryregulaljon  on 
this  subject,  but  void  upon  the  general  ground 
that  no  man  shall  be  a  judge  in  his  own  c^e. 
Doaa  it  make  any  difference  what  may  be  the 
character  of  the  interest?  If  the  honorable 
member  from  Ohio  was  the  sole  party  nnder 
the  Constitution  to  try  this  impeachmeut,_  could 
he  try  it?  Would  not  everybody  say  it  ia  a 
casus  omissus  f  There  can  be  no  trial  as  long 
as  he  continues  to  be  the  sole  member  of  the 
court*  because  he  has  a  direct  and  immediate 
interest  in  the  result ;  because  the  judgment 
would  be  absolutely  void  as  against  the  genera! 
principle  founded  in  the  nature  of  man,  that  no 
man  should  be  permitted  to  adjudge  aquestion 
in  which  he  has  a  direct  interest. 

I  propose  to  say  nothing  more.     I  will 
pend  the  motion  I  before  made,  and  move 
that  the  question  of  right  of  the  honorable 
member  from  Ohio  be  laid  aside  until  the  other 
members  of  the  Senate  are  quallSed. 

Mr.  SHERMAN.  Mr.  Pre^dent,  I  cer- 
tainly  do  not  appear  here  to  represent  my  col- 
league on  this  question ;  but  I  represent  the 
State  of  Ohio,  which  is  entitled  to  two  Sana- 
tors  on  this  floor.     The  Constitution  declares 


ind  as 


that  each  Senator  shall  have  a  vote,  and  the 
Constitution  further  declares  that  each  Senator 
shall  take  an  oath  in  cases  of  impeachment. 
The  right  of  ray  colleague  to  take  the  oath, 
his  duty  to  take  it,  is  as  clear  in  my~""~^  " 
any  question  that  ever  was  presented 
a  Senator  of  the  United  States.  The  Consti- 
tution makes  it  plainly  his  duty  to  take  the 
oath.  He  is  a  Senator,  bound  to  take  the  oatK 
iording  to  my  reading  of  the  Oonstitutior,.; 
and  every  precedent  that  has  been  cited,  and 
every  precedent  that  has  been  referred  to, 
bears  out  this  construction.  If  after  he  has 
taken  the  oath  as  a  member  of  the  Senate  of 
the  United  States,  for  the  purposes  of  this  trial, 
anybody  objects  to  his  right  to  vote  on  any 
question  that  may  be  presented  to  Uiis  court  or 
to  the  Senate  hereafter,  the  objection  can  then 
be  made  and  discussed ,-  but  his  right       the 

Sreliminary  stages  to  take  the  oath       d  1 
uty  to  take  it,  is  made  plain  by  the  0      1 1 
tion  itself.     If,  hercafliflr,  when  the    mp      h 
ment  progresses,  his  right  to  vote  on     y  j 
tion  is  challenged  the  question  may  be  d  d 

and  decided. 

The  case  cited  by  my  honorable  fr  1  f  m 
Maryland  is  directly  in  point.  Mr.  Stockton 
came  here  with  a  certificate  from  the  State  of 
New  Jersey  in  due  form;  he  presented  it,  and 
was  sworn  into  office.  Did  anybody  object  to 
his  being  sworn?  At  the  same  time  other 
papers  were  presented  to  the  Senate  challeng- 
ing his  right  to  be  sworn,  saying  that  the  Legis- 
lature of  New  Jersey  had  never  elected  Mr. 
Stockton ;  but  because  of  that  did  anybody 
object  to  the  oath  being  administered  to  Mr. 
Stockton  ?  No  one ;  although  his  right  to  take 
the  oath  was  challenged,  anda  protest,  signed 
by  a  very  large  number  of  the  members  of  the 
New  Jersey  Legislature^against  his  right  to  the 
seat,  was  presented.  He  was  sworn  In  and 
took  his  seat  here  by  our  side,  and  voted  and 
;exercised  the  rights  of  a  Senator.  When  the 
question  of  the  legality  of  his  own  election 
came  up  the  Senate  decided  that. he  was  not 
legally  elected,  and  the  question  referred  to 
arose  upon  his  right  U>  vote  in  that  particular 
case.  The  question  was  whether  he  could  vote, 
being  interested  in  the  subject-matter.  The 
Senator  from  Massachusetts  made  the  objec- 
tion, and  offered  a  resolution  that  he  had  not  a 
right  to  vote  in  the  particular  case ;  and  after 
debate  that  was  decided  in  the  affirmative, 
although  by  a  very  close  vote.  My  own  con- 
viction then  was,  and  is  yet,  that  Mr.  Stockton 
as  a  Senator  from  the  State  of  New  Jersey 
had  a  right  to  vote  in  his  own  case,  although 
it  might  not  he  a  proper  exercise  of  the  right. 
So,  sir,  this  question  has  been  decided  two 
or  three  times  in  the  House  of  Representatives. 
In  the  celebrated  New  Jersey  case,  where  a 
certificate  of  election  was  presented  by  certain 
members  from  the  State  of  New  Jersey  and 
they  were  excluded,  public  history  has  pro- 
nounced their  exclusion  to  have  been  an  un- 
justifiable wrong  upon  the  great  seal  of  the 
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Slate  of  New  Jersey.  I  believe  that  action  is 
now  generally  admitted  and  conceded  to  hava 
been  wrong.  Those  men  pceeented  tlieir  cre- 
dentials in  the  regular  form,  and  they  had  the 
right  to  be  aworn.  So  in  many  other  eases, 
where  the  right  of  persocB  to  hold  office  is  in 
(liaputP,  those  who  have  the  prima  facie  right 
sre  aworn  into  office,  and  then  the  right  is  ex- 
amined and  finally  settled.  I  had  a  matter 
preeenled  to  me  once  in  which  I  was  personally 
interested,  and  wheie  I  was  sworn  into  office. 
I  was  directly  and  personally  interested ;  but 
I  took  the  oath  oi*  office,  ana  I  discharged  my 
duties  as  &  member  of  the  House  of  Represent- 
ativesj  and  when  the  C[ue3tionoame  up  whether 
I  should  vote  on  the  election  of  a  particular 
officer,  I  being  a  candidate  for  the  office,  I  re- 
fiiaed  to  vote.  But  it  was  ray  refusal  which 
prevented  my  vote  from  being  received.  If  I 
had  chosen  to  vote,  I  had  the  right  as  a  mem- 
ber from  the  State  of  Ohio,  even  for  myself. 
I  have  no  doubt  whatever  of  that.  It  is  the 
right  of  the  State;  it  is  the  right  of  the  peo- 
ple ;  it  is  the  right  of  representation.  The 
power  of  the  State  and  the  power  of  the  people 
must  be  exercised  through  their  Senators  and 
through  their  Representatives. 

In  Uie  particulEir  case  here  I  do  not  suppose, 
I  do  not  know,  at  least,  whether  the  ciuestion 
will  ever  arise.  My  colleague  is  required  to 
take  this  oath  as  a  member  of  the  Senate  of 
the  United  States,  You  have  no  right  to  as- 
sume, nor  have  Senators  the  right  to  assume, 
that  he  will  vote  on  questions  which  may  affect 
his  interest.  That  is  a  matter  for  him  to  de- 
cide ;  but  the  right  of  the  State  to  be  represented 
here  on  this  trial  of  an  impeachment  is  clear 
enough.  Whether  he  will  exercise  the  right, 
or  whether  he  will  waive  it,  is  for  him  to  de- 
termine. You  have  no  right  to  assume  that 
he  will  exercise  the  right  or  power  to  vote  for 
himself  where  he  is  directly  interested  in  the 
result. 

It  seems  to  me,  therefore,  that  no  Senator 
here  has  the  right  to  challenge  the  voice  of  the 
State  of  Ohio,  and  the  right  of  the  State  of 
Ohio  to  have  two  votes  here  is  una uestjonable, 
unless  when  the  question  is  raised  in  due  form 
it  shall  be  decided  against  my  colleague.  In 
the  preliminary  stages,  when  we  are  organizing 
this  court,  he  ought  to  be  sworn,  and  then  if 
he  is  to  be  excluded  by  interest,  unfitness,  or 
any  other  reason,  the  question  may  be  determ- 
ined when  raised  hereafter;  but  no  Senator 
has  the  right  now  to  challenge  his  authority  to 
appear  here  Eind  be  sworn  as  a  Senator  from 
Ohio.  His  exclusion  must  come  either  by  his 
own  voluntary  act,  proceeding  on  what  he 
deems  to  be  just  and  right  according  to  gen- 
eral principles,  or  it  must  be  by  the  act  of  the 
Senate  upon  an  objection  made  by  the  person 
accused  in  the  trial  of  the  impeachment.  It 
seems  to  me  that  is  clear,  and  therefore  I  ob- 
ject to  any  waiver  of  the  matter.  I  think  my 
colleague  has  a  right  to  present  himself  and 
be  sworn  precisely  as  I  and  other  Senators 


have  been  sworn.  Then  let  him  decide  for 
himself  whether  in  a  case  in  which  his  Interest 
is  so  deeply  affected  he  will  vote  on  any  ques' 
tion  involved  in  the  impeachment.  If  he  de- 
cides to  vote  when  his  vote  is  presented,  then, 
not  the  Senator  from  Indiana,  but  the  accused 
may  make  the  objection,  and  we  shall  decide 
the  question  as  a  Senate  or  as  a  court,  for  I 
consider  the  terras  convertible ;  we  shall  then 
decide  the  question  of  his  right  to  vote. 

Sir,  several  things  have  been  introduced  into 
this  debate  that  I  think  ought  not  to  have  been 
introduced.  The  precise  character  of  this  tribu- 
nal, whether  it  is  a  court  or  a  Senate,  has  noth- 
ing to  do  at  present  with  this  question.  The 
only  question  before  us  is  whether  Benjamin 
F.  WiDB,  acknowledged  to  be  a  Senator  from 
the  State  of  Ohio,  has  a  right  to  present  him- 
self and  take  the  oath  prescribed  by  the  Con- 
stitution and  the  laws  in  cases  of  impeach- 
ment. He  is  not  the  Vice  President;  he  is 
not  excluded  by  the  terms  of  the  Constitution. 
HeisthePresidingOfficer  of  the  Senate,  hold- 
ing that  office  at  our  will.  You  have  no  right 
to  take  away  from  him  the  power  to  take  the 
oath  of  office  and  then  to  decide  for  himself  as 
to  whether,  under  all  the  circumstances,  he 
ought  to  participate  in  this  trial. 

Mr.  BAYARD.  Mr.  President,  I  incHne  to 
the  opinion  that  the  olyection  made  by  the  hon- 
orable Senator  from  Maine  [Mr.  Morkii.i.]  to 
the  motion  of  the  honorable  Senator  from  Indi- 
ana, [Mr.  Hendricks,]  and  also  that  made  by 
lie  honorable  Senator  from  Oregon,  [Mr.  Wil- 
liams,"] is  correct.  I  cannot  see  how  a  Senator 
is  to  object  to  another  Senator  being  sworn  in, 
although  I  think  there  may  be  some  doubt 
raised  on  the  question  for  this  reason ;  the 
Constitution  provides  that  in  a  case  where  the 
President  of  the  United  States  is  tried  under  an' 
impeachment  the  Chief  Justice  of  the  United 
States,  not  the  Vice  President,  shall  preside  ; 
and  though  that  was  intended  orif^nally  to  look 
to  the  Vice  President  alone,  yet  if  another 
person,  from  the  death  of  the  Vice  President, 
or  from  his  absence  or  his  acting  as  President, 
stands  in  precisely  the  same  relation  to  the 
office  of  President  under  the  law  and  the  Con- 
stitution, whether  hebe  a  Senator  or  not,  ought 
not  the  principle  equally  to  apply? 

It  certainly  excludes  the  Vice  Presideilit  from 
being  a  member  of  the  court.  Does  it  not 
equally  exclude  the  Presiding  Officer  of  the 
Senate?  It  does  not  make  him,  being  a  Sen- 
ator, less  a  Senator  of  tie  United  States  in  his 
legislative  capaeily ;  but  the  clause  of  the  Con- 
stitution prevents  and  is  intended  to  prevent 
the  influence  of  the  man  who  would  proSt  as 
the  necessary  result  of  the  judgment  of  guilty 
in  the  case.  It  supposes  that  he  cannot  be  or 
may  not  be  sufficiently  impartial  to  sit  as  a 
judge  in  that  case  or  to  preside  in  the  court 
trying  it.     That  is  the  object,  as  I  suppose. 

But,  sir,  there  is  great  force  in  the  objection 
that  that  point  must  come  by  plea  or  motion, 
if  you  please,  from  the  party  accused ;  and  I 
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ahoiild  not  havo  thought  for  a,  moment  of  em- 
barking in  this  diacussion  had  it  not  been  for 
the  renewal  by  the  honorable  Senator  from 
Indiana  [Mr.  Mokton]  of  the  endeavor  to  dis- 
prove the  idea  that  the  Senate  must  be  organ- 
ized into  a  court  for  the  purpose  of  a  judicial 
trial.  Now,  sir,  whether  it  is  to  be  a  high 
court  of  impeachment  or  a  court  of  impeach- 
ment, or  to  be  called  bj  the  technical  name 
court,  is,  in  mj  judgment,  immaterial;  but 
the  honorable  Senator's  argument  did  not 
touch  the  Conatitutiou.  The  Senate  is  to  con- 
stitute the  court ;  the  Senate  is  to  trj.  Is  there 
nothing  in  the  provisions  of  that  article  which 
gives  the  judicial  authority — for  it  is  not  legia- 
lativBj  it  is  judicial  authority  conferred,  a 
judicial  authority  in  special  cases — is  there 
nothing  in  that  article  which,  of  necessity, 
makes  the  body  a  judicial  tribunal  whenever 
it  assumes  these  functions,  and  not  a  legisla- 
tive body?  Otherwise,  how  comes  the  pre- 
siding officer  who  now  611s  the  chair  to  be  in 
the  seat  which  he  occupies?  When  the  Con- 
stitution says  that  the  Senate  shall  have  the 
sole  authority  to  try  impeachments  is  it  neces- 
sary that  it  should  say  that  the  Senate  shall  be 
a  court  for  the  purpose  of  trying  impeach- 
ments if  every  clanse  of  the  Constitution  shows 
that  it  mast  be  a  judicial  tribunal  and  must  be 
a  court,  or  else  the  language  is  meaningless 
which  is  applied  to  its  organization?  The 
members  of  the  body  are  to  be  sworn  specially 
in  the  particular  case  aa  between  the  accused 
and  the  irapeaehers,  Is  not  that  the  action 
of  a  court?  They  are  to  try  an  individual  in 
a  criminal  prosecution.  Is  not  that  judicial 
action?  Is  not  the  entire  judicial  power  of 
the  United  States  vested  in  the  Supreme  Court 
and  the  inferior  courts,  with  that  exception,  by 
the  very  terms  of  the  Constitution? 

But,  further,  the  body  is  to  give  judgment, 
to  pronounce  judgment,  a  judgment  of  removal 
from  office  always  as  the  result  of  conviction ; 
and  if  they  please  to  carry  it  still  further,  they 
may  pronounce  judgment  of  disqualiScation 
from  hereafter  holding  any  office.  Do  not 
these  terms  of  necessity  constitute  a  court? 
Did  the  Constitution  mean^  taking  all  its  lan- 
guage, that  the  Senate  in  iffi  legislative  capa- 
city, or  as  a  Senate  of  the  United  States  with- 
out any  change  whatever,  should  participate 
in  the  judicial  power  of  the  Government:  or 
did  it  mean  to  give  judicial  power?  And  if 
it  gave  judicial  power,  and  prescribed  the  mode 
of  its  exercise  in  such  a  manner  that  it  neces- 
sarily converted  it  into  a  court,  why  should  it 
not  be  called  a  court? 

But,  sir,  the  precedents  are  conclusive, 
cited  the  case  of  Blount  on  a  former  oecaf 
in  the  Senate.  -  He  was  imj>eached  in  1798, 
nine  years  after  the  Constitution  went  into 
operation.  Many  of  the  members  of  the  Sen- 
ate at  that  time  had  been  members  of  the  Con- 
vention which  formed  the  Constitution,  and  all 
of  them  were  conversant  with  its  history  and 
^'   was  the  first  case  of  impeach- 


ment, and  yet  in  that  case  there  is  conclusive 
evidence  that  no  one  interposed  the  idea  that 
the  body  was  not  organized  into  a  court,  a 
judicial  tribunal,  and  accotdin^y  the  defend- 
ant appeared — he  had  been  expelled  by  the 
Senate  under  their  other  powers — and  he 
pleaded  to  the  articles  of  impeachment,  and 
the  case  was  argued  at  length  on  both  sides, 
and  the  Senate  determined  to  dismiss  the  arti- 
cles, and  in  announcing  their  decision  to  the 
House  of  Representatives  the  Presiding  Officer 
of  the  Senate  said  in  terms  ''the  court  after 
consideration  have  adjudged"  or  "determ- 
ined"— I  forget  the  exact  language;  but  it 
spoke  of  the  court.  This  was  the  communi- 
cation of  the  Presiding  Officer  of  the  Senate 
in  the  presence  of  the  Senate,  to  the  Managers 
of  the  impeachment,  that  the  court  had  determ- 
ined to  dismiss  the  articles,  and  the  defendant 
was  discharged.  Is  the  precedent  of  no  worth? 
Does  the  honorable  Senator  from  Indiana  say 
that  the  men  of  that  day,  the  Hillhouses  and 
Tracys,  and  other  men  who  then  constituted 
the  Senate,  did  not  understand  the  language  in 
which  the  Constitution  was  adopted  as  well  as 
we  do  now?  They  were  able  lawyers.  The 
case  was  one  perfectly  free  from  the  bias  of 
political  excitement  of  every  kind.  And  from 
that  day  to  this,  until  this  idea  is  now  suggested 
that  you  are  to  try  as  a  Senate,  and  not  as  a 
judici^  tribunal,  the  President  of  the  United 
States  on  an  impeachment  for  high  crimes,  no 
one  has  ever  doubted  that  the  Senate  must  be 
resolved  into  a  court  for  the  purpose  of  per- 
forming such  functions. 

Sir,  it  is  against  this,  which  I  consider  a 
heresy,  that  I  desire  to  protest.  For  my  own 
part  I  cannot  conceive  on  what  ground  such 
an  idea  should  be  thrown  into  this  case,  or 
what  effect  it  can  have,  unless  it  be  to  let  loose 
partisan  passion  by  escaping  from  judicial  re- 
sponsibiUty.  No  one  doubts  that  the  court  is 
to  be  composed  of  the  Senate  of  the  United 
States.  Why  it  should  not  be  called  a  court, 
in  the  lace  of  the  precedents,  the  face  of  the 
provisions  of  the  Constitution,  all  of  which 
confer  on  it  judicial  power  and  the  modes  of 
aetion  which  belong  to  a  court,  is  to  me  in- 
scrutable. 

The  question  is  collateral,  I  admit,  because 
I  think  this  is  not  the  time  to  object  to  the 
honorable  Senator  from  Ohio  being  aworn  in. 
My  mind  is  somewhat  in  doubt ;  but  my  opinion 
inclines  that  way,  that  the  objection  must  come 
from  the  party  arraigned,  unless,  indeed,  the 
honorable  Senator,  looking  to  the  particular 
circumstanees  of  the  case,  should  ask  to  be 
excused  from  being  sworn.  That  is  a  question 
which  it  is  not  for  me  to  decide j  but  it  is  for 
him  to  decide  to  that  extent,  I  admit.  But, 
sir,  I  cannot  admit  the  doctrine  I  have  heard 
enunciated  here,  that  the  great,  eternal  prin- 
ciple, that  no  man  shall  be  a  judge  in  his  own 
cause,  does  not  apply  to  this  case  whenever  the 
question  is  properly  raised.  What  is  the  state 
!  of  facts  ?    The  Senate  of  the  United  States  is 
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constituted  into  a  judicial  tribanal;  that  can- 
not be  denied.  They  have  the  powers  aot  oaly 
of  judges,  but  of  jurors :  and  if  Uiere  be  one 
principle  more  sacred  than  another  it  is  as 
to  the  juroc,  who  finds  facta  that  he  must  be 
omni  exceptions  major.  The  greati  genera! 
principle  that  a  man  shall  not  be  a  judge  in  his 
own  cauae  appliee  everywhere,  and  commends 
itself  to  the  universal  sendment  of  mankind. 
Now,  what  is  the  cose  here?  The  Senate 
are  the  judges  of  the  facts,  as  well  as  of  the 
law,  when  organized  into  a  court  for  the  trial 
of  an  impeawitnent.  If  the  case  was  pre- 
sented of  the  trial  of  the  most  ordinary  misde- 
meanor in  a  court  of  justice  by  an  anquestion- 
ably  quslilied  juror  in  all  other  respects,  if  it 
was  shown  that  that  juror  had  a  direct  interest 
in  the  comictloa  or  the  acquittal  of  the  de- 
fendant, would  it  not  be  a  suuiclent  objection? 
Can  there  be  any  doubt  about  the  direcluess 
of  the  interest  here?  Your  judgment,  if  the 
accused  is  convicted,  mnst  be  removal  from 
ofBoe.  It  must  go  that  lar.  The  effect,  then, 
of  a  judgment  rendered  by  this  court,  were  it 
rendered  by  the  aid  of  the  honoimble  Seni^tor 
from  Ohio  sitting  as  a  judge,  would  be  to  ele- 
vate him  to  the  position  ot  the  executive  head 
of  this  great  nation.  Is  not  that  an  interest? 
It  is  the  necessary  result  of  such  a  judgment 

rendered  that  he  has  a  right  to  the 
is  entitled  to  the  office.  Whether 
t«  relinquish   it  or  not  would  not 

ase.  The  interest  is  direct  j  and  if 
was  a  case  in  which  the  principle 

n  shall  not  be  a  judge  in  his  own 
applied  it  surely  must  amily  to  the  case 
where  the  members  of  the  tribunal  which  is 
organized  are  judges,  not  only  of  the  law,  but 
also  of  the  facts.  Human  nature  is  not  to  be 
trusted  that  far ;  that  is  the  foundation  of  the 
principle,  and  no  man  who  knows  his  own 
heart,  no  man  who  knows  how  delusiye  and 
how  deceptive  are  the  illnsious  of  humanity, 
' '  "  oment  tolerate  any  other  prin. 

universally  obtained  as  a  great 


office,  and 
be  choose 
alter  the  C! 

that  a 


could  for  ( 


general  truth. 

I  trust,  sir,  that  whenever  the  case  comes 
properly  before  us  there  can  be  no  question 
as  to  what  mnst  be  the  decision  of  the  Senate. 
Aa  I  said  before,  I  hope,  however,  that  we  shall 
be  relieved  from  the  necessity  of  any  decision 
in  a  case  like  this,  as  we  can  be  relieved  by 
the  action  of  the  honorable  Senator  from  Ohio. 
He  must,  of  course;  decide  that  question  for 
himself  in  the  first  instance ;  bat,  for  my  own 
part,  I  can  only  say  that  if  I  stood  in  the  same 
position  the  wealth  of  worlds  could  not  tempt 
me  for  an  instant  to  think  of  sitting  as  a  judge 
in  a  case  where  mv  interests  were  so  directly 
personally  involved. 

Mr.  SUMNER.  .  Mr.  President,  I  shall  not 
attempt  to  follow  learned  Senators  in  the  ques- 
tion whether  this  is  a  Senate  or  a  court.  Th^t 
question,  to  my  mind,  is  simply  one  of  lan- 
guage and  not  of  substance.  Our  powers  at 
wis  moment  are  under  the  Constitution  of  the 
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United  States ;  nor 

by  caltinp;  ourselve 

selves  a  Senate.    There  thej  a 

stitution.     Search  its  text  an' 

them.     The  Constitution  has 

name,  but  it  has  given  us  pow  .   .  ,  .    

we  are  now  to  exercise;  The  Sepate  has  the 
sole  power  to  tr^  impeachments.  No  matter 
for  the  name,  sir.  I  hope  that  I  do  not  use 
an  illustration  too  familiar  when  I  remind  you 
that  a  rose  under  any  other  name  has  ail  those 
qualities  which  make  It  the  first  of  flowers. 

I  should  not  at  this  time  have  entered  into 
this  discnssion  if  I  had  not  listened  to  objec- 
tions on  the  other  side  which  seem  to  me 
founded,  I  will  hot  say  in  error,  for  tliat  would 
be  bold  when  we  are  discussing  a  qnestion  of 
BO  much  novelty,  but  I  will  say  founded  in  a 
reading  of  history  which  I  have  not  been  able 
to  verify.  Senator  after  Senator  on  the  other 
side,  all  distinguished  by  ability  and  learning, 
have  informed  us  that  the  Constitution  in- 
tended to  prevent  a  person  who  might  become 
President  from  presiding  at  the  trial  of  the 
President.     I  would  ask  learned  Senators  who 


says: 

"When  the  Preddont  of  the  United  Stiitea  is  tried 
the  Chief  Jastice  shall  preside." 

This  is  all ;  and  yet  on  this  simple  text  the 
superstructure  of  Senators  has  been  reared. 

The  Constitution  does  not  proceed  to  say 
why  the  Chief  Jostice  shall  preside ;  not  at  all : 
nothing  of  the  kind.  Senators  supply  the 
reason  and  then  undertake  to  apply  it  to  the 
actual  President  of  the  Senate.  Where,  sir, 
do  they  find  the  reason  ?  They  cannot  find  the 
reason  which  they  now  assign  in  any  of  the 
contemporary  authorities  iilustrating  the  Con- 
stitution. They  cannot  find  it  in  iSe  debates 
of  the  national  Convention  reported  by  Madi- 
son, or  in  any  of  the  debates  in  the  States  at 
that  time,  nor  can  they  find  it  in  the  Federal- 
ist. When  does  that  reason  first  come  on  the 
scene  ?  Others  may  be  more  fortunate  than  I, 
but  I  have  not  been  able  to  find  it  earlier  than 
1825,  nearly  forty  yeare  after  the  forolation  of 
the  Constitution,  in  the  Commentaries  of  Wil- 
liam Bawle.  We  all  know  the  character  of 
this' work,  one  of  great  respectability,  and 
which  most  of  us  in  our  early  days  have  read 
and  studied.  How  does  he  speak  of  it?  Aa 
follows : 

"XheVioe  PYeaident.  being  the  President  of  the 
Senate,_proEide3  oa  the  trial,  exoept  when  the  Frcsi' 
dent  of^tha  United  States  Is  tried.  As  the  Vino 
President  snooeeds  to  thefiutctiDDS  and  emoInmentB 
of  the  President  of  the  United  States  wheneror  a 
vaeaney  liappens  in  the  latter  oSoe,  it  would  be  in- 
oonaiatBOt  with  the  implied  pmity  of  s  judge  that  a 
person  under  a  probable  bias  of  BUBh  a  nature  should 
partlelpate  in  the  trial,  and  it  nonid  follow  that  he 
ought  wholly  to  retjre  from  the  court." 

Those-  are  tie  words  of  a  commentator  on 
the  Constitution.  They  next  appear  ten  years 
later  in  the  Commentaries  of  Mr.  Justice  Story, 
as  follows.    After  citing  the  provision  "  when 
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tte  President  of  the  Uuited  States  is  tried  the 
Chief  Justice  shall  preside,"  tie  learned  eom- 
inentator  proceeds; 

"The  reason  of  this  ctnuse  has  been  alrenil;  ad- 
varted  to.  It  was  to  pteolnde  tlie  Vioe  President, 
who  might  be  Eupposed  to  have  a  natural  desire  to 
cucnoed  to  the  office,  from  being  instrnmontal  in  pro- 
outing  the  eon  viotion  of  the  Chief  Maeiatrate." 

And  be  eitea  in  his  note  "  Rawle  on  the 
Oonstitiition,  page  216,"  being  the  very  words 
that  I  have  already  read.  Here  is  the  firat 
appearance  of  this  reason  which  is  now  made 
to  play  so  important  a  part,  being  treated  even 
as  a  text  of  the  ConalJtulJon  itself.  At  least  I 
have  not  been  able  to  meet  it  at  an  earlier  day, 
If  you  repair  to  the  contemporary  author- 
ities, including  the  original  debates,  you  will 
find  no  such  reason  assigned  j  nothing  like  it ) 
not  even  any  sureestion  of  it.  On  the  con- 
trary, you  will  find  Mr.  Madiaoo,  in  the  Vir- 
ginia convention,  making  a  statement  which 
explains  in  the  most  Batisfactory  manner  the 
requirement  of  the  Constitution.  No  better 
authority  conld  be  cited.  Any  reason  supplied 
by  him  anterior  to  the  adoption  of  the  Oon- 
stitntioa  must  be  of  more  weight  than  any  ex 
post  facto  imagination  or  invention  of  learned 
commentators. 

If  we  trust  to  the  lights  of  history  the  rea- 
son for  the  introduction  of  tiis  olaase  in  the 
Constitution  was  because  the  framers  of  the 
Constitution  contemplated  the  poBsibilitj  of  the 
suspension  of  the  President  from  the  exercise 
of  his  powers,  in  which  event  the  Vioe  Presi- 
dent could  not  be  in  your  chair,  sir.  If  the  Presi- 
dent were  suspended  the  Vice  President  would 
be  in  his  place.  The  reports  will  verify  what 
I  say.  If  you  refer  to  the  debates  of  the  na- 
tional Convention  under  the  date  of  Friday, 
September  14, 1787,  yon  will  find»the  following 


of  Mr.  Madison  himself; 

"Mr.Rutledge  and  Mr.  Gouvecneur  Morris  moved 
that  persons  impeached  bo  anspendcd  from  theii 
offices  nntlltber  be  tried  and  luiquitCed. 

"Mr.UadiaDD.  Ihs  President  la  made  too  dopead- 
ent  already  on  the  ZraEisLLtnre  by  the  power  of  ont 
'   '  Mm  in  aoaeeqaenoe  of  on  impeoch- 


B.  temporarr  removal  of  the  c. 


The  proposition  was  rejected  by  the  decisive 
vote— eight  States  in  the  negative  to  three  in 
the  aairmative.  We  all  see  in  reading  It  now 
that  it  was  rejected  on  good  grounds.  It  would 
obviously  beimproper  to  confer  upon  the  other 
branch  of  Congress  the  power,  by  its  own  vote, 
to  bring  about  a  suspension  of  the  Chief  Magis- 
trate. But  it  did  cot  follow,  because  the  con- 
vention rejected  the  proposition,  that  asuspen-' 
sion  could  take  place  on  a  simple  vote  of  the 
House  of  Eeprescotatives,  that,  therefore,  the 
President  could  not  be  suspended.  When  the 
A.— 2. 


Senate  was  declared  to  have  the  sole  power  to  try 
impeachments  it  was  by  necessary  implication 
invested  with  the  power  incident  to  every 
court,  and  known  historically  to  belong  to  the 
English  court  of  impeachment,  from  which  ours 
wasborrowed,  of  suspending  the  part^  accused. 
All  this  was  apparent  at  the  time,  if  possible, 
more  clearly  than  now.  _  It  was  so  clear  that 
it  furnishes  an  all-snfiicient  reEison  for  the 
provision  that  the  Chief  Justice  should  pre- 
side on  the  trial  of  the  President,  without  re- 
sorting to  the  later  reason  which  has  been  put 
forward  in  this  debate. 

re  not  driven  to  •speculate  on  this 
question.  While  the  Constitution  was  under 
discussion  in  the  Virginia  convention  George 
Mason  objected  to  some  of  the  powers  con- 
ferred upon  the  Preadent,  especially  the  par- 
doning power.  This  was  on  June  18,  1788, 
and  wal  be  found  under  that  date  in  the  reports 
of  the  Virginia  convention.  This  earnest  og- 
i  Constitution  said  that  the  Presi- 
pardon  crimes  which  were  advised 
by  hims'elf,"  and  thus  further  his  own  ambi- 
■  ernes.  This  brought  forward  Mr. 
,  who  had  sat,  as  we  all  know,  through- 
out the  debates  of  the  national  Convention,, 
and  had  recorded  its  proceedings,  and  who, 
of  all  persons,  was  the  most  competent  to  tes- 
tify at  that  time  as  to  the  intention  of  the 
framers.  What  said  this  eminent  authority?  I 
give  you  his  words : 

There  is  one  security  in  this  case  towbioh  eentle- 
n  may  not  have  adverted.  If  the  President  be 
m.M»,l  in  n,.,.„.nMm,B  manner  With  on y  per- 
il believe  he  wilt  ehelter 
jitives  can  impeach  him: 


and  there  b< 


Evidently  referring  to  the  Senate,  or  the 
Senate  in  connection  with  tha  House — 

&»  ut^en  nuqi«:l£<i,  and  tlio  power  will  devolve  upon 
the  Vice  Pi'eaident." 

Mark  well  these  words:  "they  can  suspend 
hira  when  suspected."  If  only  suspected  the 
President  can  be  suspended.  What  next? 
"And  his  power  will  devolve  upon  the  Vioe 
President;"  in  which  event,  of  course,  the 
Vice  President  wonld  be  occupied  elsewhere 
than  in  this  Chamber. 

Those  were  the  words  of  James  Madison, 
spoken  in  debate  in  the  Vir^nia  convention. 
Taken  in  connection  with  the  earlier  passage 
in  the  national  Convention,  they  seem  to  leave 
little  doubt  with  regard  to  the  intention  of  the 
framers  of  the  Constitution.  They  were  un- 
willing to  give  to  the  other  House  alone  the 
power  of  suspension,  but  they  saw  that  when 
they  authorized  the  Senate  to  try  impeach- 
ments they  gave  to  it  the  power  of  suspension, 
if  it  should  choose  to  exercise  it;  and  the  sus- 
pension of  the  President  necessarily  involved 
the  withdrawal  of  the  Vice  President  from  this 
Chamber,  and  the  duty  of  supplying  his  place. 

I  submit,  then,  on  the  contemporary  testi- 
mony, that  the  special  reason  why  the  Chief 
Justice  is  called  to  preside  when  the  President 
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is  on  trial  is  less  what  learned  Senatore  have 
assigned  thnn  because  the  Vine  President 
under  cerliun  circumstanceB  would  not  be  able 
to  be  present.  ItwuBtoprovideforsnch  a  con- 
tingency, being  nothing  less  than  his  neeeasarj 
absence  in  the  discharge  of  the  high  duties  of 
Chief  Magistrate,  that  a  substitute  waa  neces- 
sary, and  he  was  found  in  the  Chief  Justice. 
All  this  was  reasonable.  It  would  have  been 
unreasonable  not  to  make  such  a  provision- 
But  this  is  not  all.  There  is  an  incident 
immediately  after  the  adoption  of  the  Constj- 
tution  which  is  in  harmony  with  this  authentic 
history.  The  Hoase  of  Representatives  at  an 
early  day  acted  on  the  interpretation  of  the 
Constitution  given  by  Mr.  Madison.  The  first 
impeachment,  as  We  all  know,  was  of  William 
Blount,  a  Senator,  and  in  impeaching  him  the 
House  of  Representatives  demanded  "thathe 
shouid  be  sequestered  from  hisseatinthe  Sen- 
ate." This  was  in  1797.  The  Senate  did  not 
comply  with  this  demand,  but  the  demand 
nevertlieless  exists  in  the  history^  of  your  Gov- 
ernment, and  it  illustrates  the  interpretation 
which  was  given  at  that  time  '  ' ' 
the  Senate.     '^ 


P  '"I 

th    t    d 

rth  I 


ry 


The  language  employed,  that  the 
h  d  houla  be  ''sequestered," 
I  1  nguage  of  the  British  con- 
t  tly  used,  and  familiar  to  our 
mpl  ying  it,  the  House  of  Rep- 

J  their  early  testimony  that  the 
p  id  from  his  function  any 
3  h  a  before  them  i  and  thus  the 
Et  p  tatives  unite  with  Madi 

g        fB    entreasonforlheprovision 

I  t     1     f  the  President  the  Chief 

II  p       de. 
1        g  the  reason  which  I  have  thus 

t  mp  rary  authority  jou  launch 

t        sea.     You  may  think  the 

e     d  by  the  commentators  to  be 

I        y  please  your  taste ;  but  it 

pt  d  as  an  authentic  statement. 

!  p    positions  were  before  rae  I 

y  such  suggestion  witl     ' 

t      I  do  not  mean  to  say 

1    ule,  it  has  not  much 

t  that  so'far  as  we  ai 

;hti       d  tliat  there  was  another 
9i    ently  explains  the  rule 


a  of  this 
t  d  by  the  learned 


t     d  L 


„    behind  it ;  yon  cannot  ex- 
i     1   "  When  the  President  of 
t      is  tried  the  Chief  Justice 
d         That  is  the  whole,  sir.    "The 
r  h  11  preside."      No  reason  is 

d     0     y     assign  a  reason?    Can  you 
?    Especially  can  yon  supply 
1   h  t  sustained  by  the  authentic 

p  ra  y  h   t  ry  of  the  Constitution ;  and 
I    ly    h      you  have  authentic  contem- 


porary history  which  supplies  another  reason. 
Unless  I  am  much  mistaken  this  disposes  of 
the  objections,  proceeding  from  so  many  Sena- 
tors, l^at  the  Senator  from  Ohio  cannot  take 
■the  oath  because  he  may  possibly  succeed  to 
the  President  now  impeached  at  your  bar.  He 
may  vote  or  not  as  he  pleases,  and  there  is  no 
authority  in  the  Constitution  or  any  of  its  con- 
temporary expounders  to  criticise  him. 

This  is  all,  sir,  I  have  to  say  at  this  time  on 
this  head.  There  were  other  remarks  made  by 
Senators  over  the  way  to  which  I  might  reply. 
There  was  one  that  fell  from  my  learned  friend, 
the  Senatorfrom  Maryland,  in  which  he  alluded 
to  myself.  He  represented  me  as  having  cited 
many  authorities  from  the  House  of  Lords  tend- 
ing to  show  in  the  case  of  Mr.  Stockton  that 
this  person  at  the  time  was  not  entitled  to  vote 
on  the  question  of  his  seat.  The  Senator  does 
not  remember  that  debate,  I  think,  as  well  as  I 
do.  The  point  which  I  tried  to  present  to  the 
Senate,  and  which,  I  believe,  was  affirmed  by 
a  vote  of  the  body,  was  simply  this  :  that  a  man 
cannot  sit  as  a  judge  in  his  own  case.  That 
was  all,  at  least  so  far  as  I  recollect ;  and  I 
submitted  that  Mr.  Stockton  at  that  time  was  a 
judge  undertaking  to  sit  in  his  own  case. 
Pray,  sir,  what  is  the  pertinence  of  this  cita- 
tion i  Isit  applicable  at  allto  the  Senator  from 
Ohio?  Is  his  case  under  consideration?  Is 
he  impeached  at  the  bar  of  the  Senate?  Is 
be  in  any  way  called  in  question?  Is  he  to 
answer  for  himself?  Not  at  all.  How,  then, 
does  the  principle  of  law,  that  no  man  shall 
sit  as  a  judge  in  his  own  case,  applv  to  him? 
How  does  the  action  of  the  Senate  m  the  case  of 
Mr.  Stockton  apply  to  him  ?    Not  at  all.     The 

One  has  nothing  to  do  with  the  other. 

.Something'has  been  said  of  the  "interest" 
of  the  Senator  from  Ohio  on  the  present  occa- 
sion. "Interestl"  This  is  the  word  used, 
We  ace  reminded  that  in  a  certain  event  the 
Senator  may  become  President,  and  that,  on 
this  account,  he  is  under  peculiar  temptations 
which  may  swerve  him  from  justice.  The  Sen- 
ator from  Maryland  went  so  far  as  to  remind 
us  of  the  iai^e  salary  to  which  he  might  suc- 
ceed, not  less  than  $25,000  a  year,  and  thus 
added  a  pecuniary  temptation  to  the  other  dis- 
turbing forces.  Is  not  all  this  very  techoical? 
Does  it  not  forget  the  character  of  this  great 
proceeding?  Sir,  we  are  a  Senate,  and  not  a 
court  otnidpHus.  This  is  not  a  case  of  as- 
sault and  battery,  but  a  trial  involving  the  des- 
tinies of  this  Bepublic.  I  doubt  if  the  ques- 
tion of  "interest"  is  properly  raised.  I  speak 
with  all  respect  for  others;  but  I  submit  that 
it  is  inappKcahle.  It  does  not  belong  here. 
Every  Senator  has  his  vote,  to  be  given  on 
his  conscience.  If  there  be  any  "interest" 
to  sway  him  it  must  be  that  of  jastice  and  the 
safety  of  the  country.  Against  these  all  else 
is  nothing.  The  Senator  from  Ohio,  whose 
vote  is  now  in  question,  can  see  nothing  but 
those  transcendent  interests  by  the   side  of 


)y  Google 


19 


which  office,  power,  and  money  are  of  small 
account.  Put  in  one  scale  these  Jntereats  so 
dear  to  the  heart  of  the  patriot,  and  in  the 
other  all  the  personal  temptations  which  have 
been  imagined,  and  I  cannot  doubt  that  if  the 
Senator  from  Oliio  holds  these  sc^es  the  latter 
will  kick  the  beam. 

Mr,  POMEROY.  I  suggest  that  this  ques- 
tion lie  on  the  table,  as  we  cannot  take  a  vote 
until  all  the  members  are  eworn.  I  cannot 
make  that  motion,  because  no  motion  can  be 
acted  upon,  as  we  are  partly  sworn  and  partly 
not.  I  think  by  unanimous  consent,  and  by 
the  consent  of  the  Senator  from  Indiana,  his 

Eroposition  may  lie  on  the  table  until  the  oath 
e  administered  to  the  remaining  Senators, 
Mr.  HOWE.  If  the  Senator  mill  indulge 
me  in  a  remark,  as  this  is  the  first  time  I  have 
felt  called  upon  to  make  one  on  this  occasion, 
it  seems  to  me  he  has  presented  the  most  con- 
clusive argument,  if  he  is  right,  against  the 
objection  that  is  taken  here.  An  objection  is 
taken  which  the  Senator  says  we  cannot  vote 
upon,  and  his  projiosition  is  that  we  ignore  it. 

So  around  it,  lay  it  on  the  table.  Suppose  we 
o  not  choose  to  go  around  it ;  then  this  pro- 
ceeding stops,  if  the  objection  is  well  taken. 
It  seems  to  me  it  cannot  be  well  taken  unless 
IS  upon  it,  and 
ow,  dispose  of' it  in  some  way. 
It  seems  to  me  the  objection  cannot  be  well 
taken  if  we  are  obliged  to  run  away  from  it, 
because,  whether  we  be  a  court  or  a  Senate 
within  the  meaning  of  the  Constitution,  both 
are  dissipated  necesaarilj;  by  the  raising  of  a 
single  objection  to  administering  an  oath  to  a 
single  member. 

One  word  further,  as  I  am  up.  It  seenisto 
me  that  this  would  not  be  a  difficult  questjon 
to  determine,  and  by  this  very  tribun^,  if  we 
were  willing  to  read  what  is  written  and  abide 
by  it,  for  it  is  written  that  "  the  Senate  of  the 
United  States  shall  be  comnos'ed  of  two  Sen- 
ators from  each  State."  That  is  written,  and 
't  "s  cl  ewbere  written  that  Ohio  is  a  State  ; 
a  d  owl  ere  is  anything  written  to  the  eon- 
rary  andif  OhioiaaSlateand this — the  Con- 
st to  — is  law,  Ohio  is  entitled  to  two  Seii- 
1  this  floor  at  this  tii 


that  "theS 


peach  ni 


shall  hare  the  sole  power  to  try  all  ii 
I  nents."  The  Senate  shall  have  the  sole 
totryall  impeachments — nobody  else — 
ana  I  cannot  understand  why  that  is  not  the 
end  of  the  law.  If  there  were  elsewhere  in  this 
instrument  any  qualification  or  modification  of 
either  of  those  provisions  then  we  should  be 
bound  to  attend  to  them  ;  but  if  there  is  none 
I  do  not  see  why  this  is  not  the  end  of  the  law. 
Whatever  may  be  the  impropriety  orindelicacj 
of  the  Senator  from  Ohio,  whose  right  to  take 
the  oath  is  now  questioned,  acting  here— gen- 
tlemen are  at  liberty  to  entertain  their  own 
opinions  upon  that  point — the  law  of  the  case 
is  here ;  he  is  a  Senator ;  he  is  a  member  of  the 
tribunal  which  tries  impeachments ;  or  we  must 


wipe  out  one  or  the  other  of  these  clauses  from 
the  Constitution  for  the  time  being. 

Sir,  this  being  the  language  of  the  Constitu- 
tion, if  that  were  all  of  it,  would  there  be  any 
doubt  that  upon  the  trial  of  a  President  upon 
impeachtiient  the  Vice  President  would  sit 
where  you  now  sit?  If  there  were  no  other 
provisions  of  the  Constitution  but  these,  and 
a  President  were  to  be  put  upon  trial  on  im- 
peachment, would  any  one  suggest  that  the 
Vice  President  should  leave  his  chair  and  the 
Chief  Justice  of  the  Supreme  Court  be  placed 
in  it?  But  the  impropriety  of  the  Vice  Pres- 
ident sitting  there  would  be  just  the  same  if 
the  Constitution  had  taken  no  notice  of  it  as 
it  is  now,  and  just  the  same  as  is  the  impro- 
priety of  this  oath  being  administered  to  the 
Senator  from  Ohio.  The  men  who  made  the 
Constitution  foresaw  that  and  provided  for  it, 
and  therefore  said  that  in  case  the  FresideuC 
be  impeached  the  Vice  President  shall  not  pre- 
side, as  the  Constitution  had  before  declared 
he  should,  but  the  Vice  President  shall  leave 
his  chair  and  the  Chief  Justice  shall  preside 
during  that  trial ;  and  it  is  because  the  Con- 

'    "  '  '  But  here. 


direction  in  the  Constitution. 

How,  as  to  the  objection  which  is  taken  and. 
as  to  the  time  of  taking  it.  It  seems  to  me  if 
anjthingisplainwhichisnotwritten  in  the  Con- 
stitution it  13  the  objection  taken  by  the  Sena- 
tor from  Maine,  [Mr.  Morrill,]  If  there  is 
any  objection  to  the  qualifications  of  the  Sen- 
ator from  Ohio  to  try  this  question  it  is  an 
objection  which  one  of  the  parties  to  this  liti- 
gation has  a  right  to  urge,  and  nobody  else  in 
the  world  ;  and,  so  far  as  1  know,  neither  of  the 

Earties  to  that  litigation  are  here.  If  both  were 
ere  would  they  not  have  a  right  to  waive  the 
objections,  if  there  were  any  7  Could  we  ex- 
clude a  member  of  this  Senate  ^;^nst  the  pro- 
test of  both  the  parties  to  the  litigation  and 
say,  when  they  were  consenting,  that  this  man 
that  should  not  be  a  member  of  the  Senate? 


Clearly  not. 

But,  then,  what  is 
he  is  interested,  is 
Why,  that  in  a  certa 
of  the  trial  be  i 


the  objection  itself?  That 
it?  And  how  interested? 
a  contingency,  if  the  issue 
.  e  way,  the  Senator  whose 
right  to  take  this  oath  is  objected  to  would 
cease  to  be  President  of  the  Senate  and  would 
become  President  of  the  United  States,  it 
was  well  replied  bj  the  Senator  frorn  Michigan 
that  that  is  not  certain  ;  that  that  is  not  an  in- 
evitable consequence ;  that  is  a  non  sequiiur. 
It  does  not  follow  that  he  would  become  Pres- 
ident of  the  United  States.  If  he  continued 
to  be  President  of  the  Senate  up  to  the  time 
whenthe  judgment  of  amotion  was  pronounced, 
I  suppose,  by  the  terms  of  the  Constitution,  he 
would  be  President;  but  if  be  should  not 
continue  to  be  President  of  the  Senate  up  to 
that  time  he  would  not  be.  Admit  that  he  is 
of  the  office,  which  would 
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give  him  the  succession  under  the  Constitution 
in  case  of  amotion;  but  tlie  office,  the  condi- 
tion, the  predicament  which  is  his  position 
to-day  may  be  the  reversion  of  any  one  of  us 
to-morrow;  we  are  remainder-men  if  he  should 
happen  to  retire  from  that  office  by  the  judg- 
ment of  the  Senate. 

Mr.  FEELINaHUTSBN.  And  consequent- 
ly all  of  ua  are  interested. 

Mr.  HOWE.  All  his  interest  would  thua 
be  removed,  and  that  same  intereat  would  be 
Tested  in  some  one  of  the  rest  of  ns;  1  do  not 
know  exactly  who;  but  the  same  possible  in- 
terest, contingent  interest,  which  is  olgected  to 
to-day  in  him  ia  an  objection  which  can  he 
urged  against  every  one  of  us,heeauBe  we  are 
liable  to  be,  before  the  termination  of  this  liti- 
gation, placed  in  precisely  the  same  predica- 
ment, and  no  one  of  us  can  be  fit,  because  of 
this  possible  interest,  to  try  this  question. 

Mr.  President,  I  believe,  by  a  rule  of  the 
body  governing  this  proceeding,  the  remarks 
of  members  are  limited  to  ten  minutes.  I  have 
said  all  I  care  to  say  upon  the  question. 

Mr.  DRAKE.     Mr.  President,  1  do  not  pro- 

Eose  to  go  over  any  of  the  grounds  that  nave 
erefofore  been  taken  by  other  Senators  on 
thiasubject;  butthereareoneortwo  questions 
which  seem  to  me  to  lie  in  the  foreground  of 
this  matter,  and  to  which  I  should  like  to  call 
the  attention  of  those  gentleman  nho  insist 
upon  this  exception  at  this  time.  If  the  objec- 
tion has  any  vitality,  any  legal  validity  what- 
ever, it  is  one  that  requires  to  be  passed  upon 
affirmatively  or  negatively  by  some  body ;  and 
I  should  like  to  know  who  is  to  pass  upon  it  at 
this  stage  of  the  proceeding?  Ia  it  addressed 
to  the  Presiding  Officer  of  the  Senate,  as  if  he 
had  the  right  to  pass  upon  it?  I  imagine  not. 
I  suppose  it  will  hardly  be  contended  that  so 
grave  a  question  as  this  can  be  passed  upon  by 
that  officer,  even  if  any  question  in  this  trial 
can  be  passed  npon  by  him  at  all.  If  not  to 
be  paaaed  upon  by  the  Presiding  Officer  of  the 
Senate,  then  what  body  is  to  determine  the 
question  affirmatively  or  negatively?  The  Sen- 
ate is  not  yet  constituted  for  the  trial  of  the 
impeachment. 

Besides  the  honorable  Senator  from  Ohio, 
there  are  no  less  than  four  other  Senators  in 
their  seats  on  tliis  floor  at  tbia  time  waiting  to 
have  the  oath  required  by  the  Constitution 
administered  to  them.  They  are  entitled  to 
vote  upon  all  questions  which  may  arise  in 
the  Senate  sitting  in  the  matter  of  impeach- 
ment. Are  you  going  to  stop  the  proceedings 
of  the  Senate  at  this  point  and  exclude  four 
of  the  Senators  beta  that  are  ready  and  wail- 
ing to  take  the  oath?  If  you  are,  tiien  if  it 
had  so  happened  that  the  first  name  on  theroU 
had  been  tiat  of  the  President  pro  tempore  of 
the  Senate,  al!  the  remainder  on  the  roll  after 
him  might,  ijefore  being  sworn,  have  under- 
talten  to  adjudge  that  he  should  not  be  sworn. 
It  just  so  happens  that  the  name  of  the  Sena- 
tor from  Ohio  ia  low  down  on  the  roll  of  the 


Senate,  alphabetically  taken.  If  it  had  been 
the  very  first  one  the  objection  could  haveheen 
just  as  well  taken  and  decided  by  a  Senate 
not  one  single  member  of  which  had  yet  been 
sworn  in  the  matter  of  impeachment. 

Mr.  President,  for  these  reasons,  aside  from 
all  others,  I  hold  that  there  is  no  person  hero 
who  canpass  upon  this  question  ;  the  President 
of  the  Senate  cannot  pass  upon  it  ;  or  even  if 
he,  in  virtue  of  hia  presidency,  could  pass  upon 
iiestions  in  the  course  of  this  trial,  the  court, 
f  you  call  it  so,  is  not  yet  organized ;  it  is  only 
n  the  process  of  organization.  There  are 
members  of  the  court  here,  if  yon  call  it  a 
court,  waiting  to  be  sworn  ;  and  you  stop  the 
whole  thing  here  and  vote,  do  you,  upon  this 
question,  when  the  vote  of  those  four  members 
that  are  waiting  to  be  sworn  might  change  the 
determination  one  way  or  the  other? 

Sir,  the  whole  thing  resolves  itself  at  last 
into  a  question  of  order,  of  entertaining  this 

nosition  at  all.  I  will  venture  to  say  that 
e  court  had  been  organized  and  the  pres- 
ent incumbent  of  the  presidency  of  the  Senate 
had  been  accustomed,  as  he  ia  in  another  tri- 
bunal, to  announce  the  decision  upon  questions 
of  order,  he  would  instantly  have  decided  that 
this  question  was  out  of  order  at  the  time  it 
was  raised.  These  are  the  views  about  this 
matter  which  have  led  me  to  participate  for 
these  few  minutes  in  the  debateon  this  subject, 

Mr.  THAYEE.  Mr.  President,  it  seems  to 
me  that  the  question  might  with  propriety  bo 
asked,  what  is  there  in  a  name?  With  all  due 
respect  for  the  honorable  Senators  who  have 
by  argument  attempted  to  convince  the  Senate 
that  thisis  ncourt,  I  am  compelled  to  think  that 
it  is  a  waste  of  words.  It  is  true  that  in  the 
earlier  trials  of  impeachment  the  term  "  high 
court  of  impeachment"  was  nsed ;  but  it  was, 
in  my  judgment,  a  matter  of  taste  or  of  form. 
We  are,  atier  all,  ohliged  to  come  back  to  the 
pl^n,  pointed,  Explicit  language  of  the  Consti- 
tution— 

"  The  Senato  shall  Lave  tte  sole  poner  to  try  all 
impeaohmeBtE,    When  sitting  for  that  purpose"— 

Sitting  as  a  Senate  for  the  trial  of  an  im- 
peachment— 
"the]'  shall  boon  oath  or  affirmation." 

Could  language  be  plainer?  Could  mean- 
ing be  more  apparent  than  this?  If  we  have 
passed  into  a  "high  court  of  impeachment'' 
when  did  that  tranapoaition  take  place?  This 
Senate  was  sitting  as  a  Senate  to-day  from 
twelve  o'clock  till  one.  It  did  not  adjourn. 
What  became  of  it?  Where  is  it  if  we  are 
here  as  a  court  to-day?  The  Senate  does  not 
die.  The  Senate  ia  in  existence.  It  is  here  in 
thia  body,  or  is  this  body  sitting  as  a  Senate  to 
try  a  question  on  a  case  of  impeachment? 

But,  afler  all,  that  is  not  material.  I  have 
risen  more  for  the  purpose  of  noticing  the  ob- 
jection raised  by  the  honorable  Senator  from 
Indiana,  [Mr.  Hendricks.]  The  question  of 
interest  ia  made  against  the  taking  of  the  oath 
by  the  honorable  Senator  from  Ohio,  fMr. 
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Wadb,]  upon  a  rale  of  law  in  the  courts  that  a 
person  having  an  interest  in  the  verdict  which 
maj  be  rendered  is  excluded  from  sitting  upon 
that  jury.  If  that  rule  is  to  prevwl  here  I  am 
surprised  that  the  honorable  Senator  from  In- 
diana did  not  raise  the  question  at  an  earlier 
stage  in  the  progress  of  these  proceedings  to- 
day.  There  is  another  rule  of  law,  or  the  same 
rule  applicable  with  equalforee,  which  excludes 
from  the  jury  a  person  related  by  blood  or  mar- 
riage to  uie  accused.  If  the  objection  is  good 
in  one  case  is  it  not  equally  good  in  the  other? 
If  it  should  exclude  the  honorable  Senator 
from  Ohio  why  should  it  not  exclude  the  hon- 
orable Senator  from  Tennessee,  [Mr.  Patteb- 
sos?}  least  no  imputation  upon  that  Sen- 
ator; I  do  not  question  his  determination  to 
try  this  case  justly  and  fairlj  according  to  the 
Constitution,  the  law,  and  the  evidence;  I 
make  no  objection  to  the  Senator  from  Ten- 
nes,?ee  ;  but  I  desire  to  say  that  if  this  objec- 
tion is  to  be  raised  in  the  case  of  the  honor- 
able Senator  from  Ohio  it  ought,  by  the  same 
rule  of  law  and  of  evidence  and  of  construc- 
tion, to  be  applied  to  the  honorable  Senator 
^om  Tennessee. 

But,  sir,  in  regard  to  the  question  of . 
if  that  objection  is  valid  against  the  Senator 
from  Ohio  it  lies  against  every  member  of  this 
body,  only  one  degree  more  remote.  If,  by 
the  verdict  to  be  rendered  iu  this  trial,  the 
Senator  from  Ohio  should  pi^s  from  that  chair 
into  the  more  exalted  position  of  President  of 
the  United  States,  it  devolves  oponthisSenate 
to  elect  one  of  the  Senators  sitting  here  to  fill 
that  vacancy.  Human  life  is  iu  the  hands  of 
One  who  is  above  all  human  tribunals,  and  in 
the  course  of  human  events  the  honorable  Sen- 
ator from  Ohio,  elevated  to  the  position  of 
Chief  Magistrate  of  this  nation,  may  pass  away, 
and  that  Senator  sitting  he 
has  been  elevated  to  the  p< 
Officer  of  this  body  may  be 
of  him  to  whom  objection  is  made  to-day 
the  office  of  President  of  the  United  States.  I 
repeat  that  the  interest  lies  with  every  Senator 
here,  only  one  degree  more  remote. 

But,  Mr.  President,  it  has  been  said  repeat- 
edly this  afternoon,  and  it  is  not  necessary  foi 
me  to  dwell  upon  it,  that  we  ate  here  as  a  Sen- 
ate of  the  United  States.  The  honqrahle  Senator 
from  Ohio  is  here  as  a  Senator  of  the  State 
of  Ohio,  clothed  with  the  rights  and  all  the 
power  possessed  by  any  other  Senator  on  this 
floor.  He  is  the  equal  in  every  particular  of 
every  Senator  who  is  now  sitting  as  a  mem- 
her  of  this  body.  I  challenge  we  honorable 
Senator  from  Indiana  or  the  honorable  Senator 
from  Maryland  to  point  me  to  one  iota  in  the 
Constitution  which  reco^izes  the  right  of  this 
body  to  deprive  any  individual  Senator  of  his 
vote.  No  matter  what  opinionswe  may  enter- 
tain as  to  the  propriety  of  the  honorable  Sena- 
tor from  Ohio  casting  a  vote  on  this  question, 
he  is  here  as  a  Senator,  and  yon  cannot  take 
away  his  right  to  vote  except  bya  gross  usurp- 
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place?     Byn, 

Thus  I  com 

^e  a  Senate, 


Senator  until  you  expel  him  by 

thirds  of  this  body.     Then  he  ceases  to  have 

those  I'ights,  and  not  till  then. 

Again,  on  this  question  of  interest,  suppose 
some  ten  or  fitleen  Senators  were  related  in 
some  way  to  the  accused;  if  the  rule  holds 
good  you  might  reduce  this  body  below  a  que 
rum,  and  thus  defeat  the  very  object  which  th< 
Conatituttcn  had  in  view  in  creating  this  as  the 
tribunal  to  try  questions  of  impeachment. 

Again,  in  courts  of  law,  if  objections  arc 
made  to  any  one  sitting  upon  a  jury,  and  he  is 
excluded,  an  officer  is  sent  out  into  the  streets 
and  the  highways  to  pick  op  talesmen  and  bring 
them  in  to  fill  up  the  jury.  Can  you  do  that 
here?  Suppose  you  exclude  the  honorable  Sen- 
ator from  Ohio,  can  you  send  an  officer  of  this 
Senate  out  into  the  lobbies  or  into  the  streets 
to  bring  in  a  man  to  take  his 
hieans.  I  need  not  state  that, 
back  to  the  proposition  that  we 
nposedofconstituentmembers, 
.  _  from  every  State,  sworn  to  do  our  duty  as 
Senators  of  the  United  States  ;  and  when  you 
attempt  to  exclude  a  Senator  from  the  per- 
formance of  that  duty  you  assume  functions 
which  are  not  known  in  the  Constitution  and 
cannot  for  a  moment  be  recognized.  When 
you  attempt  to  exercise  the  power,  and  do 
exercise  it,  are  yon  any  longer  the  Senate  of 
the  United  States?  The  Senate,  no  otherpar- 
ties  or  bodies  forming  any  part  of  it,  is  the  only 
body  known  to  the  Constitution  of  the  United 
States  for  this  purpose,  and  the  Senate  is  com- 
posed of  two  Senators  from  each  State. 

Mr.  HOWARD.  I  do  not  rise  to  prolong 
the  debaffl,  and  I  entertain  the  hope  that  we 
may  he  able  to  dispose  of  this  question  very 
soon.  I  rise  more  for  the  purpose  of  calling 
the  attention  of  the  Chair  to  the  real  matter 
before  us,  and  of  inquiring  whether  the  propo- 
silion  now  made  to  us  is  in  order.  I  believe 
the  motion  is,  that  other  Senators  shall  be 
called  to  take  the  oath,  and  the  Senator  from 
Ohio  be  passed  by  for  tha  present,  until  other 
Senators  are  all  sworn  in.  If  I  am  mistaken 
about  that,  I  should  like  to  be  corrected. 

The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  [Mr.  Wade]  presents  himself  to  take  the 
oath.  The  Senator  from  Indiana  [Mr.  Hend- 
BiCKs]  objects.  The  question  then  is.  Shall 
the  Senator  from  Ohio  be  sworn?  Pending 
that  proposition,  the  Senator  from  Maryland 

Sir.  Johnson]  moves  that  in  administering 
e  oath  to  Senators  the  name  of  the  Senator 
from  Ohio  [Mr.  Wadb]  be  omitted  in  the  call 
until  the  remaining  names  on  the  roll  shall 
have  been  called..  That  is  the  question  now 
before  the  body. 

Mr.  HOWARD.  Yes,  Mr.  President,  I  so 
understood ;  and  that  is  a  question,  allow  me 
t«  say,  which  I  suppose  to  be  entirely  within 
the  competency  of  the  Chair.  There  is  no  rule 
requiiing  the  members  to  be  called  alphabet- 
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ieally  to  take  the  oath.  If  the  Cbair  should 
see  iit  upon  his  own  responsibility  to  call  tbem 
ill  reverse  order  undoubtedly  he  could  do  so. 
I  do  not  see,  therefore,  any  necessity  of  spend- 
ing further  time  in  the  diBcnaaion  of  this  par- 
ticular motion ;  but  at  the  same  tiroe  I  must 
confess,  on  reflectingupon  this  objection,  that  it 
seems  to  me  to  resolve  itself  into  a  pure  ques- 
tion of  order.  The  Senate  of  the  United  States 
are  endeavoring  to  a  urn  th  j  d  al  tunc 
tions  in  a  particular  as  and  a  e  tt  n  o 
endeavoring  to  sit,  uj  h  t  al  f  on  m 
peachment.      Thcref  t         m     t     m        t 

muBt  be  held  that  th  t  1  ha  omm  n  d 
If  I  am  correct  in  th  pp  a      to  me  that 

bat  one  conclusion  n  i  a  d  at  by  th 
Chair. 

"  The  Ssnata  sball  have  the  sole  power  to  trr  ail 
impeaohmanla.  When  sitting  forthat  purpose,  they 
shall  be  on  oatli  or  affirmation." 

The  Constitution  ia  mandatory  ;  it  is  imper- 
ative in  its  very  terms.  When  h  Senator  offers, 
therefore,  to  take  the  oath,  it  becomes  the  duty 
of  the  Chair,  nnder  the  Constitution,  to  admin- 
ister the  oath  to  him,  and  any  objection  to  bis 
taking  the  oath  such  as  is  made  here  seems 
to  me  to  bo  out  of  order,  because  it  implies 
that  we  may,  or  somebody  hero  may,  disobey 
and  disregard  this  imperative  mandate  of  the 
fundamental  law.  That  will  be  a  question,  I 
apprehend,  for  the  President  of  the  Senate  to 

Mr.  BUCKALBW.  I  should  like  to  inquire 
of  the  Senator  from  Michigan  if  his  own  rules, 
for  the  adoption  of  which  he  has  asked  our 
assent  some  days  since,  do  not  provide  that  the 
Presiding  Officer  may  submit  any  guestion  to 
the  Senate  for  decision?  Having  called  upon 
ns  to  adopt  such  a  rule,  and  we  having  aasented 
to  his  request,  I  think  it  very  extraordinary 
that  he  endeavors  to  place  upon  the  Chair  the 
entire  responsibitity  of  deciding  this  question 
in  any  of  the  varied  forms  which  it  may  assume, 
even  assuming  it  to  be  (which  I  do  not)  a  ques- 
tion of  order,  pure  and  aimple. 

Gentlemen  read  to  us  a  section  of  the  Con- 
stitution which  says  that  the  Senate  shall  be 
composed  of  two  members  from  each  State, 
and  that  each  Senator  shall  possess  one  rote. 
I  suppose,  if  we  were  to  be  curious  upon  a 
point  of  constitutional  hiatory,  we  might  ascer- 
tain that  that  last  clause  was  put  in  the  Consti- 
tution with  reference  to  the  previous  practice 
in  the  Congress  of  the  Confederation,  where 
the  votes  were  taken  by  States.  This  clause, 
declaring  that  each  member  of  the  Senate, 
representing  a  State  under  the  new  system, 
should  give  a  single  direct  vote,  was  to  exclude, 
I  suppose,  the  practice  which  had  previously 
obtained  of  voting  by  States.  A  fundamental 
idea  in  constituting  bodies  consisting  of  more 
than  one  person  is  that  the  members  shall  be 
equal ;  that  each  shall  possess  an  equal  voice 
in  its  proceedings.  I  take  it,  therefore,  that 
upon  principle  each  member  of  the  Senate 
ought  to  possess  one  vote ;  and  that  this  decla- 


ration in  the  Constitution  found  its  way  there 
simply  because  the  practice  previously  in  the 
Government  which  preceded  ouv  present  one 
had  been  to  vote  by  States.  I  suppose  that 
that  clause  of  the  Constitution  has  no  other 
office  or  meaning.  Most  certainly  it  does  not 
bear  any  such  signification  as  that  attempted 
here  to  be  assigned  to  it,  to  oblige  us  upon 
every  possible  question,  whether  we  be  acting 
in  a  legislative,  executive,  or  (as  now)  in  a 
judicial  capacity,  to  admit  every  single  mem- 
ber to  vote  upon  every  single  question  which 
can  arise.  That  is  simply  the  rule  by  which 
votes  shall  be  given  in  the  Senate — "each 
Senator  shall  have  one  vote  "—but  the  Con- 
stitution does  not  attempt  to  define  the  casea 
where  each  member  can  votfl.  It  does  not  at- 
tempt to  eiclude  eases  where  his  vote  would 
be  improper  or  might  be  excluded  by  law  or 
by  rule.  In  conformity  with  this  view  the 
Senate  has  already  adopted  a  rule  for  exclud- 
ing votes  in  particular  cases.  It  is  the  prac- 
tice of  this  body — and  I  believe  in  that  respect 
our  practice  conforms  to  that  of  all  other 
bodies  of  similar  constitution^t  is  a  rule 
founded  in  natural  propriety  and  justice,  that 
no  man  shall  escprcss  his  voice,  although  he  be 
a  representative,  in  a  case  where  he  shail  have 
a  direct  personal  iuterest  in  the  decision  to  be 

Gentlemen  seem  to  feel  great  diEEculty  of 
mind,  because,  as  they  say,  without  the  swear- 
ing in  of  the  Senator  from  Ohio  the  court  wii! 
not  be  fully  constituted ;  that  we  are  at  present 
in  an  imperfect  condition;  that  the  taking  of 
an  oath  by  him,  and  the  taking  of  a  place 
among  us  by  him  in  the  new  capacity  which 
we  are  assuming,  is  necessary  and  essential 
to  the  constitution  of  the  body.  That  argu- 
ment has  no  weight  with  me  in  determining 
the  question  which  has  been  raised  by  the 
objection  of  the  Senator  from  Indiana.  Sir, 
this  is  a  difficulty  which  may  arise  in  the  or- 
ganization of  any  body  made  upof  many  mem- 
bers. It  may  arise  in  a  judicial,  in  a  legislative, 
or  in  a  popular  body  anywhere ;  a  question  with 
regard  to  the  membership  of  the  body  in  its 
organization.  Questions  of  this  kind  have 
been  continually  oocarring  from  the  founda- 
tion of  the  Government  in  the  two  Houses  of 
Congress.  Formerly,  in  the  Senate,  the  prac- 
tice was  that  a  member  who  presented  his  cre- 
dentials was  sworuj  and  afterward,  in  case  there 
was  objection  to  his  right,  his  case  was  investi- 

fated  and  determined.  Recently,  however,  the 
enate  seem  to  have  fallen  into  a  different  prac- 
tice. ■  Upon  one  or  more  occasions  recently, 
one  notably  in  my  mind,  the  recent  case  from 
Maryland,  a  member  appearing  in  the  Senate 
and  claiming  a  right,  to  a  seat,  with  regular 
credentials  from  his  State,  upon  an  objection 
made  was  not  sworn.  The  objection  was  sus- 
tained. The  case  was  sent  to  a  committee 
of  this  body  and  investigated  through  many 
months,  and  the  case  was,  in  fact,  acted  upon 
at  a  subsequent  session  of  the  Senate,  when  a 
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decision  was  arrived  at  and  tie  judgiaent  of 
the  Senate  was  pronounced. 

Now,  air,  in  what  respect  does  this  case 
differ  in  principle  from  that?  Here  the  Senate 
is  about  to-organize  itself  iuto  a  courts  its  mem- 
bers to  be  put  under  oath.  The  Chief  Justice, 
of  the  Supreme  Court  is  called  to  preside  over 
the  proceedings,  and  we  are  to  proceed  as 
judges  of  law  and  offset  to  decide  the  gravest 
question  which  can  bepresented  to  any  tribunal 
in  this  country.  The  Senator  from  Indiana, 
when  the  Senator  from  Ohio  appears,  sug- 
geats— not  as  a  challenge  in  the  ordinary  Way, 
or  upon  ordinary  principles^ that  under  the 
Constitution  of  the  United  States  the  member 
from  Ohio  cannot  sit  in  this  court.  Now,  sir, 
that  question  involves  the  question  of  his  right 
to  be  sworn,  and  it  is  made  at  the  proper  time, 
for  it  is  made  when  the  question  arises  legiti- 
mately in  the  course  of  onr  proceedings.  If 
the  objection  be  well  grounded  in  the  Consti- 
tution of  the  United  States  this  is  the  time  to 
malte  it  for  a  very  plain  reason.  If  it  be  not 
now  made,  assuming  it  to  be  a  just  objection, 
what  will  ha  the  consequence?  That  a  mem- 
ber not  qualified  to  act  wil!  become  a  member 
of  the  conrt  and  take  part  in  its  proceedings; 
and  he  will  remain  a  judge  in  the  ease,  entitled 
to  vote  upon  all  questions  which  may  arise, 
until  at  some  future  time,  perhaps  days,  weeks, 
or  months  hence,  a  Manager  for  the  Honse  or 
an  attorney  for  the  accused  may  raise  the  ques- 
tion of  his  right  to  alt  by  a  motion  or  challenge. 
Then  only  (according  to  the  argument)  can  our 
power  of  action  apoa  this  question  be  duly 
exerted. 

The  argument  has  been  made  by  a  member 
in  debate  that  perhaps  the  counsel  who  come 
in  here  will  not  malie  the  objection  to  this  par- 
ticular member ;  and  what  then?  T lie  Senate 
is  to  be  nnable  at  any  time  during  the  trial  to 
relieve  itself  from  an  incompetent  member! 
Then  an  unlawful  member  may  continue  to  sit 
from  the  beginning  to  the  end  of  the  proceed- 
ing I  At  all  events  it  is  insisted  that  some 
attorney-atlaw  or  manager  must  raise  the 
question  in  order  that  we  may  assume  jurisdic- 
tion over  it  and  decide  it.  Cari  anything  be 
more  absurd  than  that? 

When  you  pursue  this  ai^ument  to  its 
sequences,  I  think  it  becomes  manifest  that 
this  is  the  time  to  raise  the  question;  and  I 
believe  that  it  is  not  only  within  our  power  to 
raise  the  question  now,  but  that  it  is  our  duty 
to  determine  it.  We  are  acting  under  the 
Constitution  of  the  United  States.  Most  of  us 
have  already  been  sworn  by  youj  sir,  to  obey 
that  Constitution  ;  and  if,  indeed,  it  be  true  that 
by  that  provision  of  the  Constitution  which 
calls  you  here  to  preside  over  our  procecd- 
ings^not  to  give  dignity  to  them  merely,  but 


those  proceedings — if,  indeed,  it  be  true  that 
by  that  provision  the  member  from  Ohio  (r- 
Presiding  Officer)  is  disqualified,  we  can. 


shirk  our  duty  of  declaring  his  incompetency 
on  the  first  occasion  when  the  question  is  made. 

Now,  sic,  upon  what  ground  is  it  that  gen- 
tlemen wonld  deprive  nsof  that  ordinary  power 
which  exists  in  the  nature  of  things,  to  de- 
cide upon  the  constitution  of  our  own  body? 
As  I  said  before,  this  is  not  a  question  of  chal- 
lenge for  partiality,  nor  even  tor  interest  under 
some  law  which  gives  it  to  a  party  in  a  court 
of  justice.  It  is  a  question  which  arises  under 
the  Constitution  as  to  the  organization  of  our 
own  body— who  shall  compose  it;  and  we  are 
to  meet  that  question,  and  decide  it,  in  the 
very  outset  of  our  proceedings. 

The  Senator  from  Massachusetts  has  read  to 
us  what  Judge  Story  wrote  about  1830,  in 
which  he  stated  an  opinion  similar  to  that 
which  was  contained  in  a  communication  from 
yourself,  sir,  to  the  Senate  yesterday;  and 
that  was  that  when  the  President  of  the  United 
States  is  on  trial  upon  articles  of  impeach- 
ment the  Chief  Justice  is  called  to  preside 
because  the  Presiding  Officer  of  the  Senate  is 
a  party  in  interest,  and  it  wonld  be  a  scandal 
to  have  bim  preside  in  a  case  where  his  own 
possible  accession  to  the  office  of  President  of 
the  United  States  was  involved.  I  am  content 
for  the  present  to  take  the  opinion  of  the  pres- 
ent Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  and  the  opinion  of  the  most 
eminent  commentator  upon  American  law,  in 

Keference  to  the  opinion  of  the  Senator  from 
assachusetts  pronounced  here  in  debate.  I 
think  it  would  be  an  impropriety,  if  nothing 
worse,  for  the  Senate  to  proceed  at  this  mo- 
ment, upon  the  strength  of  his  opinion  and  of 
his  argument  against  the  highest  authorities,  to 
jjronounce  that  the  Senator  from  Oliio  is  en- 
titled, as  a  member  of  the  Senate  sitting  as  a 


challenges  are  to  be  made  to  jurors  before  thej 
are  sworn.  If  that  time  has  passed  by,  and 
the  juror  is  charged,  nuder  oath,  with  the  trial 
of  the  case,  it  is  too  late  to  object;  and,  un- 
doubtedly, if,  during  the  progress  of  this  trial, 
an  objection  shoald  be  made  to  the  competency 
of  one  of  the  members  of  the  court  to  sit  in 
the  case,  the  answer  which  would  be  made 
before  us  and  pressed  upon  our  attention  would 
be  that  the  objection  came  too  late,  that  the 


ask  the  Senator  from  Pennsylvania  whether 
he  considers  that  the  respondent,  the  accused, 
has  waived  his  right  to  challenge,  if  any  such 
right  exists,  as  to  all  those  members. of  the 
Senate  who  have  been  sworn ;  and  if  he  has 
not  waived  that  right,  is  not  that  conclusive 
proof  that  this  is  not  the  time  to  interpose  the 
objection,  but  that  the  challenge,  if  acnallenge 
can  be  made,  must  be  made  to  giving  the  vote, 
not  to  taking  the  oath  ? 
Mr.  BUCKALBW.     I  am   not  arguing  the 

Juestionof  a  challenge  which  maybe  presented 
uring  the  trial.     Ail  that  I  was  alluding  to  at 
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tbe  moment  tlie  Senator  interrnpted  nte  was 
tlie  pOLDt  Chat  the  particnlar  argument  I  nieu- 
tioncd  would  be  made.  I  am  not  treating  this 
as  a  question  of  ch'illenge  by  a  party  before 
uB.  fam  not  arguing  on  that  gconnd.  The 
question  has  not  been  put  upon  that  ground 
by  the  Senator  from  Indiana  or  the  Senator 
from  Maryland.  A  riglit  of  challenge  is  a 
right  given  by  a  statute  to  a  patty  in  court  to 
interpose  in  a  jjarticular  manner  and  raise  a 

C articular  question.  Wc  have  nothing  of  that 
hid  here.  It  is  not  involved  in  the  present 
debate.  The  question  now  before  us  and  for 
our  decision  is  this :  in  proceeding  to  consti- 
tnte  ourselves  into  a  court,  an  objection  being 
made  that  a  particular  Senator  is  not  qualified 
to  sit  in  that  court  at  alt,  is  it  not  our  duty  to 
meet  the  question  and  decide  it?  The  prac- 
tice that  I  was  going  to  point  out  of  both 
Houses  of  Congress,  at  least  in  recent  times, 
would  seem  fully  to  sustain  this  course.  I 
have  already  mentioned  the  case  of  the  Sen- 
ator from  Maryland.  In  the  House  of  Repre- 
sentatives, when  members  have  appeared  there 
in  the  present  Congress,  the  whole  delegation 
from  a  State  have  had  their  cases  referred. 
Their  being  sworn  in  was  deferred  for  the  time 
until  some  investigation  took  place.  It  is  an 
ordinary  mode  oj  proceeding,  and  it  is  a  power 
which  may  be  assumed  by  any  body,  unless 
there  be  some  statute  or  constitution  to  pre- 
vent it,  in  deciding  upon  the  qaalifications  of 
its  own  members.  The  Senate  has  a  general 
power  to  decide  upon  the  qualifications  of  its 
own  members.  How,  when  we  come  to  act  in 
a  particular  capacity  and  under  oath,  have  we 
not  the  power  to  decide  upon  the  qualifica- 
tions of  the  members  of  the  Senate  who  are 
to  act  in  this  new  capacity,  and  if  there  be  any 
incapacity  to  declare  it? 

One  point  more,  and  Iwill  leave  the  debate. 
The  Senator  from  Massachusetts  informs  us 
that  in  1798,  when  the  House  of  Representa- 
tives presented  articles  of  impeachment  against 
Senator  Blount,  they  made  a  demand  of  the 
Senate  that  he  should  be  sequestered  from  his 
seat.  Like  the  Senator  from  Ohio,  he  was  a 
member  of  this  body,  as  it  was  then  constituted, 
sitting  here  under  oath,  speaking  the  voice  of 
a  State,  having,  one  would  suppose,  as  much 
authority  and  power  as  any  of  his  colleagues. 
What  did  the  House  of  Representatives  do? 
They  asked  the  Senate,  for  the  purposes  ofthe 
trial  and  during  the  whole  trial,  to  sequester  him 
from  his  seat ;  that  is,  to  remove  him  from  it ; 
to  say  he  should  not  sit  and  take  part  in  the 
proceedings.  That  was  the  demand  of  the 
House  of  Representatives  at  a  time  when  that 
House  Was  composed  of  giants  in  intellect,  who 
had  participated  in  the  fbrraafion  of  the  very 
Constitution  under  which  this  proceeding  takes 
place.  Theymade  thatdemandof  the  Senate. 
Was  it  repelled?  Was  it  supposed  to  be  an 
unreasonable  ov  an  impertinent  demand?  Was 
it  supposed  that  the  House  of  Rep: 
asked  the  Senate  to  do  an  unreasonable 


bers  of  the  Senate  were  sworn  at  all^earlier 
than  the  Senator  from  Indiana  now  interposes 
in  the  presentcase  upon  this  question  of  swear- 
ing the  Senator  from  Ohio.  The  Senate  did 
not  resent  that  demand  of  the  House  of  Rep- 
resentatives. They  made  no  objection  to  it. 
Subsequently,  however,  for  good  reasons, 
which  I  need  not  now  recite,  they  did  what 
was  more  effectual :  they  expelled  Blountfrom 
membership  by  virtue  of  the  constitutional 
power  which  they  possessed.  By  a  two-thirds 
vote  they  not  only  sequestered  him  from  the 
Senate  daring  the  trial,  but  deprived  him  of 
his  seat  during  his  whole  term.  That  was  the 
action  of  the  Senate. 

Now,  Mr.  President,  if  the  House  of  Repre- 
sentatives has  a  right  to  ask  the  Senate  to  re- 
move or  to  sequester  a  memberfrom  this  body 
because  he  is  interested  in  the  trial  which  is  to 
take  place,  it  must  he  upon  an  affirmance  ofthe 
very  point  in  this  debate,  that  is,  that  the  Sen- 
ate, in  constituting  itself  into  a  court,  has  a 
right  in  a  proper  case  to  omit  a  member  from 
being  sworn,  from  becomingapart  of  ihebody 
as  reorganized  for  the  special  purpose.  I  insist, 
therefore,  that  this  case,  to  which  the  Senator 
from  Massachusetts  has  referred  as  authority, 
will  instruct  us  that  it  is  our  duty  now  to  act 
upon  this  case,  and,  by  omitting  to  swear  the 
Senator  from  Ohio,  to  leave  him  to  his  general 
rights  as  a  Senator;  but,  for  a  particular  con- 
stitutional reason  not  to  permit  him  to  act  with 
us  in  this  particular  trials  when  the  result  of 
the  trial,  ii  conviction  takes  placeK,  will  be  to 
place  him  in  the  office  of  President  of  the  Uni- 
ted States. 

I  repeat,  sir,  from  my  point  of  view,  this  is 
not  in  the  nature  of  a  challenge  by  a  party. 
Nor  is  it  an  objection  made  as  a  matter  of  favor 
to  either  party  in  this  proceeding.  It  is  made 
as  a  oonstitotional  objection,  as  a  question  of 
membership,  as  a  question  upon  the  organiza- 
tion of  the  Senate  into  a  court  of  impeachment. 

As  to  the  capacity  in  which  the  Senate  act, 
it  seems  to  me  there  is  no  difficulty.  The  old 
writers  and  the  old  commentators  used  cleat 
language — "the  Senate  of  the  United  States 
sitting  as  a  court  of  impeachment."  That  was 
the  description  of  bodies  lilie  the  one  we  are 
about  organizing,  in  olden  times,  and  the  uni- 
form language  applied  to  them  down  to  this 
day.  It  isstill  the  Senate  of  the  United  States, 
but  it  sits  asaconrti  for  thetime  being  it  must 
act  upon  judicial  rules,  and  must  administer 
the  laws  of  the  .United  States  which  are  appli- 
cable to  the  particular  case.  Its  legislative 
powers  and  functions  are  lefl  behind  it.  It  has 
taken  on  a  new  character  and  is  performing  a 
new  function,  judicial  in  its  nature  and  judicial 
only.     That  is  the  whole  of  it. 

Mr.  MORTON.  I  respectfully  submit  that 
the  latter  part  of  the  argument  of  the  Seitntor 
from  Pennsylvania  does  not  accord  well  with 
the  first  parL     The  distii^uished  Senator  from 
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PennEyhania  started  out  by  saying  that  we 
were  now  organizing  a  court.  He  then  used  the 
words,  "We  are  about  to  constitute  a  court." 
He  talked  agreatdeal  about  the  creation  or  con- 
Btitutioa  of  a  court.  He  proceeded  upon  the 
theory,  as  did  my  colleague  in  his  first  argu- 

which  was  to  be  selected  from  the  members  of 
the  Senate.  Mr.  President,  the  error  of  thia 
whole  argument  is  right  here.  The  Constitu- 
tion has  coustitnted  the  tribunal  itself.  We 
have  no  right  to  organize  a  courL  We  have 
no  right  to  constitute  a  court.  The  tribunal  is 
consUtuted  by  the  Constitution  itself,  and  is 
simply  the  Senate  of  the  United  States. 

Tie  remark  was  made,  Ibelieve,  by  the  Sen- 
ator from  Ohio,  and  perhaps  by  the  Senator 
from  Massachusetts,  that  it  was  immaterial 
whether  you  call  it  a  court  or  a  Senate.  It  is 
not  very  material  what  you  call  it;  but  it  is 
material  that  jou  shall  proceed  simply  on  the 
idea  that  it  is  a  Senate  and  nothing  else.  That 
is  material ;  for  if  yon  abandon  that  plain  and 
simple  idea  and  adopt  the  theory  that  thia 
tribunal  is  yet  to  be  constituted  jou  will  wan- 
der from  the  Constjtntion  itself.  The  Consti- 
tution settles  the  whole' question  in  afew  words. 
It  Bays,  "the  Senate  shall  have  the  sole  power 
to  try  all  impeachmentE;"  and  when  it  has  said 
that  it  has  itself  constituted  the  tribunal.  The 
Senate  is  thft  tribunal.  Who  compose  that 
tribunal?  The  Senator  from  Ohio  [Mr.  Wade] 
is  one  of  the  men  who  now  compose  that  tribu- 
nal, and  we  cannot  get  away  from  that  con- 
clusion. 

It  may  be  said  that  while  the  Senate  is  try- 
ing an  impeachment  it  is  exercising  judicial 
powers.  That  makes  no  difference.  Why, 
sir,  when  we  come  in  here  to  eonnsel  as  to  the 
conSj^mation  of  an  appointment  of  the  Presi- 
dent we  are  not  aoHng  as  a  legislative  bodjj ; 
our  functions  are  decidedly  executive  in  their 
character ;  but  still  we  act  not  as  an  executive 
body,  or  as  part  of  the  Presidency  of  the  Uni- 
ted States,  but  we  act  simply  as  the  Senate. 
Our  duties  are  then  executive  in  their  charac- 
ter ;  but  we  are  performing  them  simply  as  the 
Senate.  So  when  we  exercise  what  may  be 
called  judicial  power  in  this  case,  we  do  not 
do  it  as  a  court ;  we  are  doing  it  simply  in  the 
character  of  the  Senate  of  the  United  States, 
performing  eerttun  powers  or  duties  that  are 
imposed  upon  us  by  the  Constitution. 

All  this  talk  about  organizing  a  court ;  all 
this  talk,  in  the  language  of  my  friend  from 
Pennsylvania,  of  constituting  a,  tribunal,  it 
seems  to  me,  is  idle. '  The  Constitutiou  has 
done  that  foe  us.  It  only  requires  that  when 
this  tribunal  shall  act  in  this  capacity  it  shall 
be  sworn.  We  have  no  right  to  refuse  to  be 
sworn.  If  I  were  to  refuse  I  should  violate 
my  duty.  If  tii6  Senator  from  Ohio  should 
refuse  ho  would  violate  his  duty.  It  seems  to 
me  this  is  the  whole  of  it.  The  simf)le  idea  is, 
that  it  is  a  Senate  and  the  tribunal  is  already 
formed — is  not  to  be  formed,  but  is  formed 


I  and  the  Constitution  says  it  shall  be 
:r  oath.  The  Senator  from  Ohio  had  no 
choice  but  to  take  the  oath.  As  to  what  he 
shall  do  hereafter  on  the  challenge  of  the  ac- 
cused is_aquestion  that  I  will  not  diacuss  now. 
It  is  enough  to  say  that  all  this  talk  about  a 
high  court  of  impeachment,  about  a  tribunal 
yet  to  be  constituted,  yet  to  be  organized,  is 
outside  of  the  Constitution.  We  are  sitting 
simply  as  a  Senate,  as  much  so  as  when  we 

Eiss  a  bill  or  as  when  we  ratify  a  treaty.  The 
onstitution  says  so,  and  there  is  nobody  that 
is  authorized  to  say  no. 

Mr.  DIXOH.  Mr.  President,  the  President 
of  the  United  States  is  about  to  be  tried  before 
this  bod:r,  either  as  a  Senate  or  as  a  court, 
upon  articles  brought  against  him  by  the  House 
of  Representatives,  charging  him  with  high 

crimes  and  misdemeanors.  In  case  of  his 

Mr.  GRIMES,  (to  Mr.  Dkok.)  WiU  jou 
give  way  for  a  motion  to  a^ourn  7 

Mr.  DIXON.  If  the  Senate  wish  to  ad- 
journ I  will  cot  take  up  the  time  of  the  Senate 

Mr.  GRIMES.  I  understand  that  the  Chief 
Justice  of  the  United  States  has  been  sitting  in 
the  Supreme  Court  and  in  thia  Chamber  since 
eleven  o'clock  this  morning  without  an  oppor- 
tunity to  leave  his  chair.  I  think  it  is  due  to 
him  and  to  the  Senate  that  we  should  now  ad- 
journ, and  settle  this  question  to-morrow  morn- 
ing.    I  therefore  make  that  motion. 

Mr.  HOWARD.     What  is  the  motion? 

Mr.  GRIMES.     To  adjourn  until  to-mor- 

Mr.  HOWARD.  To  adjourn  what  until 
to-morrow? 

Mr.  GRIMES.    This  conrt. 

Mr.  HOWARD.  We  have  a  rule  by  which 
the  Senate,  sitting  for  the  trial  of  an  impeach- 
ment, may  adjourn  itself,  and  still  the  ordi- 
nary business  of  the  Senate  continue,  so  that 
we  may  relieve  the  Chief  Justice  without 
adjourning  the  Senate. 

Mr.  GRIMES.     My  motion  isthat  the  court 
adjourn  until  to-morrow  at  one  o'clock. 
_  Mr.  ANTHONY.     I  think  the  proper  mo- 
tion would  he  that  the  Senate  proceed  to  the 
consideration  of  legislative  business. 

The  CHIEF  JUSTICE.  The  court  must 
first  adjourn.  Senators,  you  who  are  in  favor 
of  adjourning  the  court  until  to-morrow  at  one 
o'clock  will  say  ay,  and  those  of  the  contrary 
opinion  will  say  no. 

The  question  being  put,  the  motion  was 
agreed  to. 

The  CHIEF  JUSTICE  thereupon  declared 
the  court  adjourned  until  one.  o'clock  to- 
morrow, and  vacated  the  chair. 


Is  Senate,  March  6,  1868. 

The  PRESIDENT  pro  tempore.    The  time 

having  arrived  for  the  Senate  to  proceed  to  the 

consideration  of  matters  connected  with  the 

impeachment  of  the  President  of  the  United 
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States,  the  chair  will  be  vacated  for  the  Chief 
Justice  of  tbe  United  States. 

Tiie  President  jwo  teraprnx  thereupon  retired 
from  the  chair. 

The  Chief  Justice  of  the  Uoiled  Statoe  ei 
tered  the  Senate  Chamber,  escorted  by  M 
PouEROY,  tlie  chairman  of  the  committee  a; 
pointed  for  that  porpoae,  and  took  the  chair. 

The  OHiEff  JUSTICE.  The  Senate  will 
come  to  order.  The  proceedings  of  yesterday 
will  be  read. 

The  Secretary  read  the  "proceedings  of  the 
Senate  sittiua;  on  the  trial  of  the  impeachment 
of  Andrew  Johnson,  President  of  the  United 
States,  on  Thursday,  March  5,  18S8,"  from  the 
entries  on  the  Jonrnal  kept  for  that  purpose  by 
the  Secretary. 

The  CHIEF  JUSTICE.  At  its  adjournment 
last  evening  the  Senate,  sitting  for  the  trial  of 
impeachment,  had  under  consideration  the 
motion  of  the  Senator  from  Maryland,  [Hr. 
Johnson,]  that  objection  having  been  made 
to  the  Senator  from  Ohio  [Mr.  Wade]  taking 
the  oath  his  name  should  be  passed  until  the 
remaining  members  have  been  sworn.  That 
is  the  businesB  now  before  the  body.  The  Sen- 
ator from  Connecticut  [Mr.  Dixos]  is  entitled 
to  the  floor  on  that  motion. 

Mr.  DiXON.     Mr.  President 

Mr.  HOWARD.  Excuse  me  one  moment. 
Mr.  President,  I  rise  to  a  question  of  order. 

The  CHIEF  JUSTICE.  The  Senator  from 
Michigan  will  state  his  point  of  order. 

Mr.  HOWARD.  By  the  Constitution  the 
Senate  Bitting  on  the  trial  of  an  impeachment 
is  to  be  on  oath  or  affirmation ;  each  member 
of  the  Senate,  by  the  Constitution,  is  a  com- 
ponent member  of  the  body  for  that  purpose. 
There  can,  therefore,  be  no  trial  unless  this 
oath  or  afhrmation  is  taken  by  the  resiiectipe 
Senators  who  are  present.  The  Constitution 
of  the  United  States  is  imperative;  and  w)ien 
a  member  presents  himself  to  take  the  oath  I 
hold  that  as  a  rule  of  order  it  is  the  duty  of 
the  presiding  officer  to  administer  the  oath, 
and  tnat  his  proposition  to  take  the  oath  can- 
not be  postponed;  that  other  members  have 
no  control  over  the  question,  but  that  it  is  a 
simple  duty  devolved  upon  the  presiding  oiH- 
oer  of  the  body  to  administer  the^oath. 

Further,  sir,  the  Senate,  on  the  second  day 
of  the  present  month,  adopted  rules  for  their 
government  on  proceedings  of  this  kind.  Rule 
8  declares  thatr— 

"Bafore  nroeeeding  to  tha  oonaideration  of  the 
articles  of  impeaobment.  the  presiiliDe  ofBaar  ebnll 
adminiatec  tha  oath  hareinafter  provided  lo  the 
members  of  the  Senate  then  present"— 

i  ready  to  take  the 


tjiat  in  all  things  appcrtaininE  to 


peachment  of ,  now  paiidinB,  I  will  do 

impartial  juBdoa  aeeordins  to  the  Constitution  and 
laws.   So  help  me  God." 

That  is  (he  form  of  the  oath  prescribed  by 
our  rules.  It  is  the  form  in  which  the  presid- 
ing officer  of  this  boby  himself  is  sworn.  It 
is  the  form  in  which  we  all,  thus  fer,  have  been 
sworn.  And  so  far  as  the  rules  are  concerned, 
I  insist  that  they  have  already  been  adopted 
and  recognized  by  us,  so  far  as  it  is  possible 
during  the  condition  in  which  we  now  ace  of 
organizing  ourselves  for  the  discharge  of  our 
judicial  duty.  I  therefore  made  it  a  point  of 
order  that  the  objection  made  to  tbe  swearing 
in  of  Mr.  Wade  is  out  of  order;  and  also  that 
the  motion  of  the  Senator  from  Maryland,  to 
postpone  the  swearing  in  of  Mr.  Wade,  is  out 
of  order  under  tbe  rules  and  under  the  Con- 
sdtution  of  the  United  States  ;  and  I  ask  most 
respectfully,  but  earnestly,  that  the  President 
of  the  Senate,  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  now  presii^ng  in 
thebody,  will  decide  this  question  of  order,  and 
without  debate. 
Mr.  DIXON.  Mr.  President- 
Mr.  HOWARD.  I  object  to  any  further 
debate. 

Mr,  DIXON.  The  very  question  before  the 
Senate  is  whether  under  this  rule  the  Senator 
from  Ohio  can  be  sworn. 

Mr.  DRAKE.  Mr.  President,  I  call  the 
Senator  from  Connecticut  to  order. 

The  CHIEF  JUSTICE.  The  Senator  from 
Conneodoat  is  called  to  order.  The  Senator 
from  Michigan  has  submitted  a  point  of  order 
for  the  consideration  of  the  body.  During  the 
proceedings  for  the  organization  of  the  Senate 
ibr  the  trial  of  an  impeachment  of  the  Presi- 
dent the  Chair  regards  the  genera!  rules  of  the 
Senate  as  applicable,  and  that  the  Senate  must 
determinefor  itself  every  question  which  arises, 
unless  the  Chair  is  permitted  to  determine  it. 
In  a  case  of  this  sort,  affecting  ao  nearly  the 
organization  of  this  hod^,  the  Chair  feels  him- 
self constrained  to  submit  the  question  of  order 
to  tbe  Senate.  Will  the  Senator  from  Michi- 
gan state  his  point  of  order  in  writing  7 

While  the  point  of  order  raised  by  Mr. 
Howard  was  being  reduced  to  writing  at  the 

Mr.  DIXON.     I  rise  to  a  question  of  order. 

The  CHIEF  JUSTICE.  A  point  of  order 
is  alreadypending,  and  a  second  point  of  order 
cannot  be  made  until  that  is  disposed  of. 

Mr.  DIXON,  I  submit  to  the  presiding 
officer  whether  a  point  of  order  can  be  made 
with  regard  to  tl^at  question,  and,  with  the 
msent  of  the  Chair,  I  will  state-^ 

The  CHIEF  JUSTICE.  The  Chair  is  of 
opinion  that  no  point  of  order  can  be  made 
pending  another  point  of  order. 

Mr.  Howahu's  point  of.  order  having  been 
reduced  to  writing, 

TheCHIEF  JUSTICE,  Senators,  the  point 
of  order  submitted  by  the  Senator  from  Mich- 
igan is  as  follows:  "  That  the  objection  raised 
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to  adoiinistei'lng  tlie  oath  to  Mr.  Wade  is  out 
of  order,  find  that  the  motion  of  the  Senator 
from  Maryland,  to  postpone  the  administering 
of  the  oath  to  Mr.  Wadb  until  other  Senators 
are  sworn,  ia  also  out  of  order,  under  the  rules 
adopted  by  the  Seunte  on  the  2d  of  March 
instant,  and  under  the  Constitution  of  the 
United  States."  The  question  is  open  to 
debate. 
Mr.  DIXON.     Mr.  President,  as  I  under- 

Mr.  DRAKE.  I  call  the  Senator  from  Con- 
neetieat  to  order.  Under  the  rules  of  the 
Senate  questions  of  order  are  not  debatable. 

Mr.  DIXON.  I  would  remind  the  Senator 
that  when  questions  of  order  are  referred  to 
the  Senate  for  their  decision  they  are  always 
debatable. 

Mr.  DRAKE.  I  do  not  so  understand  the 
rules  of  the  Senate.  There  can  be  a  debate 
upon  an  appealfroni  the  decision  of  the  Chair; 
bat  there  can  be  no  debate  in  the  first  instance 
on  a  question  of  order,  as  I  understand  the 
rules  of  the  Senate. 

The  CHIEF  JUSTICE.  The  Chair  rules 
that  a  question  of  order  is  debatable  when  sub- 
mitted to  the  Senate. 

Mr.  DRAKE.  If  I  am  mistaken  in  the 
rules  of  the  Senate  on  that  subject  I  should 
like  to  be  corrected,  but  I  think  1  am  not. 

The  CHIEF  JUSTICE.  The  Senator  from 
Missouri  is  out  of  order  unless  he  takes  an 
appeal  from  the  decision  of  the  Chair. 

Mr.  DRAKE.  Well,  sir,  if  it  Is  according 
to  the  rules  of  the  Senate  debatable,  I  have 
nothing  to  say. 

Mr.  POMBROY.  The  Senator  must  be 
aware  that  when  the  Chair  makes  a  decision 
il  is  to  be  decided  without  debate;  bat  when 
it  is  submitted  to  the  Senate  our  custom  is 
that  it  is  debatable. 
Mr.  JOSNSON  and  others.  Always. 
Mr.  POMBROY.  But  it  is  not  always  sub- 
mitted to  the  Senate. 

Mr.  HOWARD.  I  ask  leave  of  the  Senate 
to  read  the  sixth  of  the  general  rules  of  the 
Senate ; 

"It  any  membur,  in  speaking  orothsrwisa,  trani 
greea  the  rules  of  tho  Senata  the  Prsaiding  Office 
shall,  oc  any  member  may.  oallto  order;  ana  when 
member  shall, be  callod  to  order  by  the  Piosident  o. 
a  SenaWr  be  sbail  sit  down,  and  shall  not  proceed 
witbont  leave  of  the  Senate.  Aod  every  qaes* 
nnq-T  ■.hH.ll  bedp^ifledhv  the  PreBidenl.wif.ht_  - 
and  the 


call  fo 


n  of  order." 


StbeSt 


is  the  general  question  I  am'son 
uncertain.  I  suppose  that  the  question 
presented  merely  in  that  different  shape  alluded 
to  by  the  Senator  from  Michigan  yesterday 
when  he  reminded  the  Senate  that,  ailer  all, 
this  was,  in  his  opinion,  a  question  of  order, 
and  ought  to  be  so  discussed.  I  take  it,  Mr. 
f  resident,  the  question  now  before  this  body 


is,  whetheraaaquestionof  order  of  the  orderly 

Sroceedings  of  this  tribunal  the  Senator  from 
hiotMc.  Wadb]  can  be  sworn;  and  it  is  upon 
that  question  that  I  now  propose  to  address  this 

Mr.  President,  when  I  had  the  honor  yester- 
day of  addressing  this  tribunal,  and  gave  way 
to  a  motion  tfl  adjonrn,  I  was  remarking  that 
the  President  of  the  United  States  was  about 
to  be  tried  before  this  body  in  its  judicial 
capacity,  whether  called  a  court  or  not,  upon 
articles  ofimpeachment  presented  by  the  House 
of  Representatives.  If  upon  the  trial  he  be 
convicted  the  judgment  majr  extend  to  hia 
removal  from  office  and  to  his  disqualification 
hereaiVer  to  hold  any  office  of  profit  or  trust 
under  the  United  States.  How  far  the  judg- 
ment would  extend  in  case  of  his  conviction  iC 
is  of  course  impossible  for  anyone  now  toaay. 
In  all  human  probability  it  would  extend  at 
least  as  for  as  to  hia  removal  from  office ;  and, 
in  that  event,  the  very  moment  that  the  judg- 
ment was  rendered  the  office  of  President  of 
the  United  States,  with  all  its  powers  and  all 
its  attributes,  would  be  vested  in  the  Senator 
from  Ohio,  now  holding  the  office  of  President 
of  this  body.  The  office  would  vest  in  the 
Preaident  of  the  Senate  for  the  time  being. 
And  the  question  for  this  tribunal  now  to 
decide  ia  wliether,  upon  the  trial  of  the  Preai- 
dent of  the  United  States,  the  person  holding 
the  office  of  President  of  the  Senate,  and  in 
whom  the  office  of  President  of  the  United 
States,  upon  the  conviction  of  the  accused,  will 
immediately  vest,  can  be  a  judge  in  that  caae. 
That,  sir,  is  the  question  before  us. 

Mr.  SHERMAN.  I  very  rarely  call  a  Sen- 
ator to  order,  but  I  feel  it  my  duty  on  this 
to  do  so  in  regard  to  the  Senator  from 
cut.  I  tbink lie  is  not  in  order  in  the 
L  he  is  now  pursuing.  The  point  sub- 
mitiea  to  the  Senate  by  the  Chair,  and  to  be 
settled  by  the  Senate,  ia  whether  or  not  it  is  in 
order  to  proceed  with  this  discussion.  While 
that  matter  is  being  submitted  to  the  Senate 
the  Senator  from  Connecticut  goes  on  and  dis- 
cusses the  main  question  that  was  discusaed  yes- 
terday. It  seems  to  me  that  in  a  tribunal  like 
this  each  Senator  should  observe  strictly  the 
rules  of  order,  I  therefore  make  the  point  of 
order  on  the  Senator  from  Connecticut,  and 
hope  the  discussion  will  be  confined  to  the  point 
of  order  which  is  submitted  now  to  the  Senate. 
Mr,  DIXON,  If  I  may  be  permitted,  I  beg 
to  say  to  the  Senate  that  I  am  attempting  to 
discuss  the  question  of  order  in  what  seems  to 

""The^cSlEP  JUSTICE.  The  Senator  from 
Ohio  makes  the  point  of  order  that  the  Senator 
from  Connecticut,  in  discussing  the  pending 
question  of  order,  must  confine  himself  strictly 
to  that  question,  and  notdiscuss  the  main  ques- 
tion before  the  Senate.  In  that  point  of  order 
the  Chair  conceives  that  the  Senator  from  Ohio 
is  correct,  and  that  the  Senator  from  Connec- 
ticut must  confine  himself  strictly  to  the  dis- 
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cussion   of   the   point   of   order    before    the 
House. 

Mr.  DIXON.  Mr.  President,  I  comraeJiced 
hy  Bajing  that  it  was  somewliat  uncertain  in 
my  own  mind  how  far  it  would  be  proper  to  go 
into  the  general  merits  of  this  question  upon 
the  point  of  order ;  but  that  I  supposed  it  would 
be  proper  to  diECussthe  general  question.  And 
I  will  now  take  the  liberty  to  say  to  the  presid- 
ing officer  of  this  body  tliat  if  I  were  now  com- 
mencing this  debate  without  the  example  of 
those  Senators  before  me  who  have  already 
in  the  fullest  manner  discussed  the  pending 
question,  who^  up  to  the  time  when  I  was  per- 
mitted  the  privilege  of  the  floor,  made  no  ob- 

S'ectiontoaiuU  discussion — if  I  had  commenced 
efore  that  example,  I  should  perhaps  con- 
sider myself  more  strictly  limited  in  the  course 
of  my  remarks  than  I  feel  myself  to  be  with 
that  example  before  me.  If  permitted  to 
proceed  without  interruption,  I  wili  say  frankly 
to  the  Senate  that  I  propose  to  go  into  the 

feneral  merits  of  the  question  whether  the 
resident  pro  tempore  of  this  body  can  be 
aworninasajudge  in  this  case — the  same  ques- 
tion which  has  been  discussed  by  other  Sena- 
tors. If  it  is  the  opinion  of  the  Senate  Uiat  I 
cannot  go  into  that  question,  I  certainly  have 
not  that  desire  to  force  myself  upon  the  atten- 
tion of  the  Senate  that  I  should  insist  upon 
attempting  to  evade  a  rule.  I  should  prefer, 
therefore,  that  Senators  would  inform  me,  or 
that  the  Chair  would  inform  me,  how  far  I  may 
proceed,  and  I  certainly  shall  not  willingly  be 
guilty  of  anj^  impropnety.  But  I  beg  leave 
again  to  remind  the  Senate  that  this  strict  rule 
iaapplied  to  mealier  ten  Senators  at  least  have 
fully  discussed  this  question;  and  the  Senator 
who  raises  tJie  question  himself  has  spoken,  I 
think,  at  great  length  not  less  than  three  times. 
Now,  sir,  if  it  ia  the  will  of  the  Senate  that  I 
maj'  proceed,  I  certainly  shall  be  gratified  to 
do  It.  As  I  have  already  said,  I  have  no  desire 
to  proceed  with  constant  interruptions  upon 
questions  of  order. 

Mr.  JOHNSON.  Ibelievethequeations  of 
order  raised  by  the  honorable  member  from 
Michigan  are,  that  the  Senator  from  Ohio  has 
a  right  to  be  sworn  and  that  the  Senate  have 
no  right  to  ask  that  it  should  be  postponed 
even  for  a  day.  He  places  it  upon  lie  ground 
that,  being  a  Senator  of  the  United  States,  he 
is  by  the  Constitution  of  the  United  States 
made  a  member  of  the  court.  The  argument 
yesterday  on  both  sides  was  an  attempt  to  show 
the  affirmative  and  the  negative  of  that  propo- 
sition. Whether  it  is  in  order  to  object  to  hlf 
being  sworn  necessarily  involves  the  question 
whether,  under  the  Constitution,  he  has  a  right 
to  be  sworn.  The  honorable  member  made 
another  question  of  order,  or,  rather,  made  it 
part  of  his  first  question  of  order,  that  these 
points  are  to  be  decided  without  debate.  You, 
Mr.  Chief  Justice,  have  held  that,  as  you  have 
submitted  tlie  questions  to  the  deliberation 
and  decision  of  the  Senate,  the;  may  be  de- 


bated. All  questions  of  order,  when  submitted 
by  the  Presiding  Officer  himself  to  the  Senate, 
or  when  thej  are  brought  before  the  Senate  by 
an  appeal  from  his  decision,  are  always  open 
to  debate.  Then  what  is  to  be  debated  under 
the  question  of  order,  which  ia,  that  there  ia 
no  right  to  object  to  the  honorable  member 
from  Ohio  taking  the  oath  as  a  member  of 
this  court?  I  suppose  whether  he  has  that 
right.  Theobjection  that  the  right  ia  a  matter 
which  cannot  be  disputed  assumes  the  whole 
controversy.  If  it  was  admitted  by  every  mem- 
ber of  the  Senate  that  the  honorable  member 
from  Ohio  had  a  right  to  be  sworn  there  would 
be  no  question  before  the  Senate.  Some  of 
the  members  of  the  Senate  think  that,  for 
reasons  stated  in  the  debate  yesterdayj  he  has 
no  right  to  be  sworn  as  a  member  of  this  court. 
Whemer  it  is  in  order  to  make  that  objection 
necessarily  involves  the  question  whether  he 
has  a  right  to  be  sworn.  I  do  not  see  that 
there  can  be  any  other  question  discussed  upon 
the  question  of  order  raised  by  the  honorable 
member  from  Michigan  but  the  question 
whether  the  honorable  member  from  Ohio  has 
under  the  Conatilution  a  right  to  be  sworn: 

Mr.  HENDRICKS.  I  ask  for  the  reading 
of  the  point  of  order. 

The  Secretary  again  read  the  point  of  order 
submitted  by  Mr,  HowiBD. 

Mr.  DIXON.  I  think  I  shall  be  able  to 
discuss  that  question  of  order. 

Mr,  HENDRICKS.  All  that  I  desired  to 
say  was  this,  that  the  discussion 

Mr.  HOWARD.  If  the  Senator  from  In- 
diana will  allow  me  one  word,  I  desire  to  call 
his  attention  to  the  twenty-third  rule  that  we 
have  adopted.  Possibly  it  may  have  escaped 
hia  attention. 

"All  orders  am 
and  withont  debate.' 

Mr.  JOHNSON.  The  honorable  member 
will  permit  me  to  make  a  suggestion  upon  the 
effect  of  that  rule,  I  was  aware  of  the  exist- 
ence of  the  twenty- third  rule,  but  that  goes  into 
force  only  after  we  have  become  a  court.  The 
question  now  is  as  to  the  "manner  in  which  we 
are  to  organize  ourselves  as  a  court.  After  we 
are  organized  all  questions  of  order  ace,  by 
force  of  the  twenty-third  rule,  to  be  decided 
without  debate. 

Mr.  SHERMAN.  I  should  like  to  ask  the 
Senator  from  Maryland  if  there  is  any  doubt 
of  the  power  d£  the  Senate  to  prescribe  the 
mode  and  manner  of  organizing  the  court  pre- 
liminary to  the  final  organization  ?  There  can 
be  no  doubt  of  it.  The  last  clause  of  the  third 
rule  adopted  by  us  the  other  day  provides  that — 

"Before  proeeeding  to  the  consideration  of  the 
arljolea  of  [mpeaeliment  tiie  presiding  officer  shall 
sdministerthe  oathhereinatUr provided  to  themem- 
hers  of  the  Senate  then  present,  and  tn  the  other 
members  of  tbe  Senate  as  they  shull  appear." 

Now,  I  will  ask  any  Senator  whether  another 
Senator  may  stop  the  execution  of  this  im- 
perative order  of  the  Senate  while  it  is  going 
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on,  and  give  rise  to  a.  long  dabate  when  the 
presiding  officei',  in  obedience  to  this  rale,  is 
executing  the  order  of  the  Senate?  He  might 
just  BB  well  stop  the  ealiing  of  the  roll  when 
tlie  yeas  and  oajs  were  being  taken  upon  a 
motion  and  begin  a  discnssion  upon  the  right 
of  a  Senator  to  vote  on  a  pending  motion  aa 
to  atop  til©  execation  of  thia  order  of  the  Sen- 
ate, while  the  presiding  officer,  in  pursuance 
of  the  rulejiaexecutingit.  ItoannQtbedone. 
The  presiding  officer  is  bound  to  execute  the 
ruleoftheSenateintheordinaryway.  Nothing 
can  interrupt  the  execution  of  the  order  when 
once  adocted. 

Mr.  DIXON.  With  the  consent  of  theSen- 
ate  I  propose  now — if  the  honorable  Senator 
from'  Ohio  [Mr.  Shehhan]  calla  me  to  order 
I  oan  proceed  only  by  consent — to  discnaa  this 
question  as  a  question  of  order,  under  the  Con- 
stitution of  tho  United  States  and  the  rules 
of  this  body,  as  specified  in  the  written  state- 
ment of  the  question  of  order,  as  made  by  the 
Senator  from  Michigan.  Before  proceeding 
I  will  request  the  Secretary  to  read  the  point 
of  order  once  more.  I  wish  to  know  precisely 
what  I  may  be  permitted  to  aay. 

The  Secretary  read  as  follows  r 
"That  the  objection  raised  to  adminiat«iine  tha 
oalli  to  Mr.  Wadb  is  ont  of  order,  and  that  tl 
tioQ  of  tha  Senator  tVom  Marylimd.  Co  postpo 
administering  of  the  oath  to  Mr.  Wads  until 
Senators  »te  sworn,  is  also  out  of  order,  und,.  — 
rules  adopted  by  tha  Senate  on  the  2d  of  Maroh 
instant,  and  Under  the  Constitution  of  tha  Unil  " 
States." 

Mr.   DIXOK.     The  question  presented  by 
the  point  of  order  is  whether,  nnder  the  Con- 
Mr.  HOWARD.     Mr.  President — - 

Mr.  DIXON.  If  the  Senator  calls  me  to 
order  I  will  yield. 

Mr.  HOWARD.  Well,  I  call  the  Senator 
from  Connecticut  to  order,  and  ask  the  Chair 
if  it  be  in  order  now  to  take  an  appeal  from 
the  decision  of  the  Chair? 

Mr.  DIXON.  I  submit  that  is  not  such  a 
question  of  order  as  the  Senator  has  a  right  to 
raise.  The  only  question  of  order  that  he  can 
now  raise  upon  me  is  that  I  am  out  of  order. 

Mr.  HOWARD.  Very  well ;  I  raise  that 
question  distinctly. 

Mr.  DIXON.  If  the  Senator  claims  that  I 
am  out  of  order  he  can  call  me  to  order. 

Mr.  HOWARD.     Icall  the  Senator  to  order. 

The  CHIEF  JUSTICE.  The  Senator  from 
Connecticut  is  called  to  order,  and  will  take 
his  seat  until  the  point  of  order  is  stated. 

Mr.  HOWARD.  Mr.  President,  the  twenty- 
third  rule,  adopted  by  the  Senate  on  the  3d  of 
March,  declares  that— 

"All  the  orders  and  deoisiona"— 
Of  courae,  decisions  of  the  Senate- 
"shall  be  made  and 

shall  bo  entered  on  tl ., ._ 

excBpt  when  the  doors  aball  be  closed  for  delibera- 
tion, and  in  that  ease  no  member  shnll  speak,"  £o. 

The  Senator  from  Connecticnt,  in  defiance., 
as  I  think,  of  this  rale,  persists  ia  hia  right  to 


address  the  Senate  and  discuss  the  question  of 
order.  I  hold  that  to  be  out  of  order,  and 
npon  that  question  I  ask  a  ruling. 

Mr.  DJ2.0N.  I  respectfully  submit  that  an 
appeal  is  debatable. 

The  CHIEF  JUSTICE.  _The_  Chair  will 
decide  thepoint  of  order,  Thispointof  order 
is  not  debatable.  The  twenty-third  rule  is  a 
rule  for  the  proceeding  of  the  Senate  when 
organized  for  the  trial  of  an  impeachment.  It 
is  not  yet  organized ;  and  in  the  opinion  of  tho 
Chair  the  twenty-third  rule  does  not  apply  at 
present. 

Mr.  DRAKE.  I  take  an  appeal  fiom  the 
decision  of  the  Chair  on  that  point. 

The  CHIEF  JUSTICE;.  The  Senator  from 
Missouri  appeals  from  the  decision  of  the 
Chair. 

Mr.  DRAKE.  I  do  not  feel  disposed^  to 
argue  the  question  at  this  time,  consuming 
time  upon  it.  I  take  the  appeal  and  aak  for  a 
decision,  upon  it  by  the  Senate,  if  we  are  in  a 
condition  to  decide  anything  until  all  the  Sen- 


Mr.  GBIMES.    Oh,  no  ;  it  is  debatable. 

The  CHIEF  JUSTICE.  The  Chair  ruled 
that  an  appeal  taken  must  be  decided  without 
debate  underan  erroneous  impression  as  to  the 
rules  of  the  Senate.  Every  appeal  taken  from 
the  decision  of  the  Chair  on  a  qneation  of 
order  is  debatable,  and  this  muat  necessarily  be 
debatable,  ["QuestionI"  "QuestionI"]  Sen- 
ators, ace  you  ready  for  the  question?  The 
question  is,  Shall  the  decision  of  the  Chair 
stand  as  the  judgment  of  the  Senate?  and  npon 
that  question  the  yeas  and  nays  will  be  called. 

Mr.  PESSENDEN.  I  think  the  yeas  and 
nays  are  not  called  for. 

Mr.  GRIMES.     They  mnat  be  called. 

Mr.  MORRILL,  of  Maine.  Why?  On 
what  rule  1 

Mr.  GRIMES.     On  some  rule  of  the  Senate. 

Mr.  FESSENDBN.  They  are  not  always 
taken,  necessarily. 

Several  Sewators.     Call  the  roll. 

Mr.  POMEROy.  The  point  of  order  is  not 
understood,  I  do  not  know  what  we  are  to 
vote  upon.  I  do  not  understand  the  point  of 
order  of  the  Senator  from  Missouri. 

Mr.  FESSENDBN.  It  is  an  appeal  from 
the  decision  of  the  Chair, 

The  CHIEF  JUSTICE.  The  Chair  decides 
that  the  twenty-third  rule  is  not  applicable  to 
the  proceedings  of  the  Senate  when  in  process 


The  yeaa  and  nays  were  ordered. 

Mr.  DRAKE.  The  form  of  the  question, 
if  I  understand  it,  ia,  Shall  the  decision  of  the 
Chair  stand  aa  the  judgment  of  the  Senate? 
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The  CHIEF  JUSTICE.  As  many  Senators 
aa  are  of  opinion  that  the  decision  of  the  Chair 
shall  stand  as  the  jadgment  of  the  Senate  will, 
when  their  names  are  called,  answer  yea;  aa 
many  as  ace  of  the  contrary  opinion  will  answer 
nay.  The  Secretary  will  call  the  roll. 
,  The  question  being  taken  by  yeas  and  nays, 
resuiCed — yeas  2i,  nays  20 ;  as  follows : 

YEAS— Ueura.  Aathon;,  Bnokalew,  Cotbett,  Db.- 
Tia,  Dtxon.Fnaeaden, Fowler,  EralinKhnyaen.Orimes, 
Henderson,  Hendriokg,  JoluBon,  MoCreerf,  Marrill 
ofHalne,  Sorton,  P&tterBon  ofTenneBsee.  Pomeroj', 
Bo99,  SaulsbuiT,  Sberroan,  Snrainie,  Van  Winkle, 
fVllley,  and  Willinms-24. 

S AYS-Mesars.  Cameron,  Cattell,  Chandler,  Cole, 
OpBkllng',  Conneas,  Drake,  Ferry,  Hiirlan,  Howard, 
Morgan,  Morrill  ot  Vermont,  Morton,  Hye,  StoWftrt, 
Smnner.  Thayer,  Tipton.- Wilaon.  and  Tales— 20. 

ABaBHT.-Meaara.  Bayard.  Graein,  Doolittic,  Bd- 
miinda.  Howe.  Patterson  of  Hew  Hampshire,  Bam- 
Bsy,  Tinmbull.  andWadB-9. 

The  CHIEF  JUSTICE.  On  this  question 
the  yeas  are  24  and  the  nays  are  20 ;  so  the  de- 
cision of  the  Chair  stands  as  the  judgment  of 
the  Senate.  [Manifestations  of  applause  in 
the  gtJleries.l     Order!  Orderl 

Ml'.  DIXON.  Perhaps  it  will  not  be  im- 
proper for  me  to  say,  with  the  consent  of  the 
Senate,  that  it  was  my  intention  to  speak  very 
briefly  and  in  good  faith  to  the  question  before 
the  Senate.  I  have  not  come  here  to  delay 
proceedings ;  I  have  not  come  here  to  yiolate 
the  rules ;  and  1  propose  now,  so  far  as  I  can, 
to  confine  myself  to  the  proprieties  of  discus- 
sion in  attempting  to  show  that  under  the  Con- 
stitationandtherulesofthiabody,  as  expressed 
in  the  qaestions  of  order,  it  is  not  proper  for 
the  Presiding  Officer  of  this  body  pro  tempore 
to  be  sworn  in  as  a  jndge  in  this  case. 

When  interrupted,  I  was  saying  that  in  the 
event  of  the  conviction  of  the  President  of  the 
United  States  upon  the  charges  .bronght  against 
him,  and  his  remoral  from  office,  there  was  a 
direct,  apparent  interest  in  the  Senator  from 
Ohio,  the  President  jira  tempore  for  the  time 
hein§  of  this  body,  which  rendered  it  improper 
for  him  to  act  aa  a  jndge.  In  saying  that,  I 
beg  leave  to  say,  in  the  first  place,  that  I  am 
not  unmindful  of  the  high  character  of  that 
Senator.  I  acknowledge  most  cheerfully  that 
he  is  as  much  raised  above  the  imperfections 
and  the  frailties  of  this  weak,  depraved,  cor- 
rupt human  nature  of  ours  as  any  member  of 
this  body. 

Mr.   C0NNE8S.     I   rise   to  a  question  of 

The  CHIEF  JUSTICE,  Tlie  Senator  from 
California  rises  to  a  question  of  order.  He 
will  state  the  question  of  order. 

Mr.  CONNESS.  I  understand  the  decision 
of  the  Chair  to  be,  that  under  the  general  rules 
of  the  Senat*  the  Senator  from  Connecticut 
must  confine  bis  discussion  to  the  question  be- 
fore ns.  I  submit  that  a  discussion  of  the  per- 
sonal qualifications  or  qualities  of  the  Senator 
from  Ohio  forms  no  part  of  such  an  atgument ; 
and  I  ask  the  Chair  that  the  Senator,  if  he 
proceed,  shall  be  confined  within  the  limit 
prescribed  by  the  decision  of  the  Chair. 


The  CHIEF  JUSTICE.  The  Chair  required 
the  Senator  from  Connecticnt  to  proceed  in 
accordance  with  the  rules,  confining  himself 
strictly  U>  the  point  of  order  raised  by  the  mo- 
tion of  the  Senator  from  Michigan.  But  the 
Chair  is  greatly  embarrassed  when  he  attempts 
to  ascertain  the  precise  scope  of  debate  to  be 
indulged  upon  the  point  of  order  which  is  taken. 
He  is  therefore  not  prepared  to  state  that  the 
Senator  from  Connecticut  is  out  of  order. 

Mr.  DISON.  Mr.  President,  I  thought 
that  I  could,  without  violatine  the  rules  of  this 
body,  do  justice  to  myself  solar  as  to  disavow 
any  personal  objection  to  the  honorable  Sen- 
ator whose  taking  the  oath  has  been  objected  to. 
I  could  not  conceive  that  such  a  statement 
from  me,  under  the  circumstances,  could"  be 
considered  by  the  Senator  from  California  or 
by  any  Senator  as  heing  an  infringement  of  the 
rules  of  order. 

Now,  Mr.  President,  what  is  the  question 
before  this  body?  Is  the  Senator  from  Ohio 
so  interested  in  the  result  of  this  trial  that  he 
cannot  properly,  under  the  Constitution  and 
under  the  rules,  be  sworn  in  as  a  member  of 
the  tribunal  ?  That  is  the  question  to  which  I 
propose  to  address  myself.  If  the  Chair  shall 
inform  me  that  I  liave  no  right  to  discuss  it,  I 
shall,  of  course,  not  proceed  with  my  remarks. 

I  was  speaking  of  the  nature  of  the  interest 
*"  ,  upon  any  I 
.  ,  may  1  be  permitted  t 
what  is  this  interest?  What  is  the  question 
which  is  to  be  presented  to  the  Senator  from 
Ohio  as  a  judge,  and  to  all  of  us?  If  any 
advantage  or  profit  is  to  accrue  to  that  honor- 
able Senator  by  any  vote  he  may  give  in  this 
body,  what  is  it?  What  is  the  nature  of  the 
interest?  The  Senator  from  Massachusetts 
[Mr.  Sitmneb]  has  spoken  of  it  as  of  a  very 
slight  character,  a  very  slight  degree  of  inter- 
est, a  matter  of  trifling  consequence.  Sir,  if 
any  advantage  is  to  accrue  to  this  honorable 
Senator,  it  is  that  which  he  is  to  receive  in  a 
certain  event  which  may  be  influenced  by  his 
vote.  It  is  nothingless  than  the  high  office 
of  President  of  the  United  States,  the  highest 
object  in  this  country,  and  perhaps  in  the  world, 
of  human  ambition;  an  object  of  ambition 
whiehthe  very  highest  in  the  land  may  properly 
and  laudably  aspire  to. 

Mr.  STEWART.  I  call  the  Senator  from 
Connecticnt  to  order. 

The  CHIEF  JUSTICE.  The  Senator  from 
Nevada  calls  the  Senator  from  Connecticut  to 

Mr.  STEWART.  It  is  not  in  order  to  dis- 
cuss the  main  question  as  to  whether  the 
Senator  from  Ohio  is  entitled  to  sit  in  these 
proceedings.  Nothing  further  than  this  can 
be  in  order,  as  I  understand  the  ruling  of  the 
Chur;  to  discuss  the  point  whether  now  is  the 
time  to  decide  the  question. 

The  point  of  order  submitted  by  the  Senator 
Irom  Michigan  is,  that  this  is  not  the  time  to 
dispose  of  the  question  whether  the  Senator 
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from  05iio  shall  sit  in  onr  deliberations  on  the 
question  of  impeachment.  Certainly  it  does 
not  inrolve  the  main  queation.  It  only  involves 
the  queation  of  whether  this  is  the  time  to  dis- 
pose of  the  main  question.  My  point  of  order 
13,  that  the  Senator  from  Connecticut  is  dis- 
cussing the  main  question  and  not  the  ques- 
tion of  determining  that  point  at  this  time. 

The  CHIEF  JUSTICE.  The  Chair  haa 
already  said  that  it  is  very  difficult  to  determine 
the  precise  limits  of  debate  upon  the  point  of 
order  taken  by  the  Senator  from  Michigan. 
The  first  clause  of  the  point  of  order  is,  "that 
the  objection  raised  to  the  administering  of  the 
oath  to  Mr.  WioB  is  out  of  order;"  that  is, 
the  objection  raised  by  the  Senator  from  Indi- 
ana is  out  of  order.  The  nature  of  that  objec- 
tion and  the  validity  of  that  objection,  as  the 
Chair  conceives,  must  necessarily  become  the 
subjects  of  debate  in  order  to  the  determina- 
tion of  the  point  of  order.  The  Chair,  there- 
fore, repeats  that  he  is  unable  now  to  decide 
the  Senator  from  Connecticut  out  of  order. 

Mr.  DIXON,  I  was  upon  the  question  of 
interest.  The  objeotioii  made  to  the  honor- 
aljle  Senator  from  Ohio,  as  I  understand  it,  ia 
that  he  ia  interested  in  theresult  of  thisdecision. 
It  became  necessary  for  me,  therefore,  to  con- 
sider what  was  his  interest,  and  in  order  to 
ascertain  that  it  was  necessary  to  consider 
what  was  the  advant^e  or  disadvantage  that 
he  was  to  receive  or  to  avoid  by  the  result  of 
his  action.  I  was  considering  the  question, 
what  is  this  office  of  the  President  of  the  Uni- 
ted SlateSj  which  is  the  matter  in  controversy? 
I  was  saying  that  it  was  an  objeet  worthy  of 
the  ambition  of  the  highest  and  most  distin- 
guiabed  Senators  in  this  bodf  or  of  the  most 
distinguished  citizen  of  the  United  States,  not 
because  of  its  dazzling  surroundings,  its  vulgar 
trappings ;  not  because  a  man  in  that  position 
breathes  the  atmosphere  of  adulation,  so  dear 
to  human  nature ;  not  because  he  hasan  oppor- 
tuniW,  which  ia  still  more  dear  to  a  generous 
mind,  of  doing  favors  to  his  friends,  or  even 
(which  might  be  equally  dear  to  men  of  igno- 
ble character)  punishing  his  enemies,  but  be- 
cause it  ia  a  position  in  which  the  occupant  of 
this  great  office  can  do  immense  good  to  his 
country;  he  may  benefit  the  human  race;  he 
may  at  this  time  imagine  that  he  might  restore 
a  dissevered  and  disunited  country  to  prosper- 
ity and  to  Union ;  and  for  that  reason  a  man 
oi  the  very  highest  character  and  of  the  purest 
motives  might  properly  aspire  to  this  lofty 
position ;  and  I  venture  to  aay  that  with  that 
motive  operating  upon  a  human  mind  it  would 
be  nothing  short  of  miraculous  if  he  could  be 
impartial.  Nothing  short  of  the  power  of 
Omnipotence,  operating  directly  upon  the  hu- 
man heart,  could,  under  those  circomstanees, 
make  any  bnman  being  impartial. 

Then,  sir,  such  bein^  the  interest,  what  is 
the  manner  in  which  this  subject  ia  treated  by 
the  Constitution  of  the  United  Slates?  It  may 
be  said  that  the  objection  does  not  come  within 


the  letter  of  the  Constitution.  Nor  am  I  here 
to  say  that  the  Constitution  of  the  United  States 
expressly  prohiuita  a  member  of  the  Senate, 
acting  as  Presiding  Officer  p-o  tempore,  from 
sitting  as  a  judge  in  this  or  a  similar  case.  I 
am  not  prepared  to  saj  that  there  is  within  the 
letter  of  the  Constitution  an  express  prohibi- 
tion. But,  sir,  is  it  within  the  spirit  of  the 
Constitution?  I  take  it  we  ace  here  to  act,  not 
merely  upon  the  letter,  but  upon  the  spirit  of 
that  instrument,  I  take  it,  at  least,  that  when 
we  are  under  oath  to  act  impartially,  accord- 
ing to  the  Constitution  and  the  laws  in  a  crim- 
inal proceeding,  the  spirit  of  that  Constitution 
and  the  spirit  of  those  laws  are  to  govern  our 
action.  What  is  the  language  of  the  Consti- 
tution on  this  subject? 

•■Tha  Vi06  President  of  (he  United  Statei  shall  be 
President  of  tha  Senate^  bnt  shall  have  no  vote  un- 
less the;  be  equnllj'  divided. 

■'  The  Senate  shall  choose  their  other  officers,  and 
also  B.  President  lira  (empore  in  the  abaenoe  of  ths 
Vice  President,  or  when  he  shall  exercise  the  office 
of  President  of  the  United  Slates. 

"The  Senate  shall  have  the  solo  power  to  try  all 
impeachments.  When  sitting  for  that  purpose  thoy 
shall  be  on  oath  or  affirmation.  When  tlie  President 
of  the  United  States  is  tried  the  Chief  Justice  shall 
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or  profit  under  the  XInit«d  States,"  &c. 

Now,  sir,  there  is  no  provision  in  the  Con- 
stitution of  the  United  States  that  the  acting 
Vice  Presidentof  the  United  States,  the  Presi- 
dent pro  ietnpore  of  the  Senate,  upon  a  trial 
of  this  kind  shall  not  vote.  It  seems  to  have 
been,  possibly,  strictly  apeafeing,  an  omitted 
case.  The  provision  is,  that  the  Vice  Presi- 
dent of  the  United  Statea,  under  those  circum- 
stances, shall  not  even  give  the  casting  vote 
which  he  is  entitled  to  give  when  the  Senate  ia 
equally  divided.  That  ia  his  sole  power  in  this 
body;  he  can  only  give  a  casting  vote;  and 
he  cannot  proceed  to  give  a  easting  vote  in  a 
trial  of  this  kind.  And  why?  What  was  the 
reason  of  that  provision?  The  reason  of  that 
provision  has  already  been  discussed  in  this 
body.  The  Senator  from  Massachusetts  at- 
tempted to  explain  it.  Other  Senators  gave  a 
reason.  It  seems  to  me  the  reason  is  obvious. 
It  needs  no  explanation ;  and  I  might  sa;^, 
further,  that  it  is  not  the  custom  and  the  habit 
of  the  Constitution  to  give  reasons  for  its 
provisions.  The  Senator  from  Massachusetts 
says  that  the  Constitution  gives  no  reason  for 
this  provision.  The  Constitution  gives  a  rea- 
son, I  believe,  for  very  few,  if  any,  of  its  own 
provisions.  But  in  this  case  Ihe  reason  was 
so  palpable,  so  manifest,  that  it  was  not  neces- 
sary, even  in  contemporaneous  construction,  to 
give  a  reason  for  the  provision.  .  The  reason 
was  perfectly  plain.  It  was  because  there  was 
so  direct  an  interest  in  the  Vice  President  of 
the  United  States  that  it  was  deemed  improper 
that  he  should  act ;  or,  in  the  language  of  the 
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5 resent  presiding  officer  of  this  body,  the  Chief 
uBtiee  of  the  United  States; 
"It  was,  doubtless,  thonglit  erudant  and  befitting 
thnt  the  next  in  aDccessiou  ehonld  not  preaido  in 
a  ptoonedinK  tbroueh  wUioh  a  vacancy  jnisht  be 
created." 

That  uadouhtedly  was  the  reason  of  this  pro- 
vision. I  have  no  doubt  that  the  framers  of 
the  Constitution  went  further  back.  They  acted 
upon  principle.  They  knew  that  in  .the  very 
nature  of  things,  in  common  justice,  a  man 
could  not  be  a  judge  in  his  own  case.  They 
knew  that  the  provisions  of  the  common  law 
prohibited  a  man  ftom  being  a  judge  in  his 
own  case.  They  probably  remembered  what 
has!)eensaidbyonegreatcommentator,(Black- 
atone,)  that  the  omnipotence  of  Parliament 
was  limited  in  this  respect,  and  that  body  could 
not  make  a  man  a  judge  in  his  own  case. 
Probably  without  that  provision  in  the  Con- 
■  etitution  the  Vice  President  would  have  been 
prevented  from  acting  under  those  circum- 
stances. The  Constitution  provides  that  the 
two  HoDses  may  make  rules  for  their  own 
action ;  and  the  Uouse  of  Representatives  has 
proceeded  to  make  a  rule  that  no  member  shall 
cast  a  vote  in  which  he  is  interested.  Thia 
body  has  not  as  yet  made  such  a  rule,  I  sup- 
pose, bacause  it  was  thought  impossible  that 
any  Senator  should  offer  or  attempt  to  vote  in 
a  case  in  which  he  himself  was  interested. 
But,  sir,  this  body  has  made  particular  rulea 
applying  to  particular  cases;  and  when  the 
interest  has'arisen,  this  body  ha£  decided  that 
tie  party  having  that  interest  could  not  act,  as 
in  the  case  of  Mr.  Stockton,  of  New  Jersey. 

This  being  the  constitutional  provieion  with 
regard  to  the  Vice  President  of  the  United 
States  when  he  sits  in  that  chair  as  the  Pre- 
siding Officer  of  this  body,  and  the  President 
of  the  United  States  is  tried  for  an  offense 
which  will  deprive  him  of  an  office  which  will 
fall  hy  his  removal  upon  the  Vice  President, 
what  13  the  character  and  meaning  and  spirit 
of  the  Constitution  in  a  case  like  that  before 
us?  Why,  sir,  the  reasons  exist  as  atronglv 
in  this  case  as  in  the  other.  If  it  would  shock 
humanity,  if  it  would  violate  everj  feeling  of 
jusUce  throughout  the  world,  for  a  man  tfl  act 
in  his  own  case  in  the  first  instance,  would  it 
not  in  the  latter?  I  happen  to  have  before  me 
an  extract  from  the  speech  delivered  a  few 
days  ago  by  the  honorable  Senator  from  New 
York,  [Mr.  Cobklibo.]  He  gives  in  his  own 
forcible  and  striking  language  the  reason  for 
the  rule ; 


"There 
Presidant  for  oallinB  in  some  one  to_pr 
of  the  Vine  PresidBnt  is  obvions.    Th< 
dent,  being  "     "      


Vice  PresI- 

. impropiieb'  of  his  doing  nnything  in  a 

trial  whioh,  in  ono  event,  would  result  in  his  own 
advancement,  is  clear. 
"Xt  enn  hardly  be  Ei^d  that  such  a  cose  would  be 

Cjided  for  by  calling  some  Senator  to  the  chair, 
anso  the  fast  of  a  Scnatoi  being  seleoted  to  pre- 
side would  tend  in  aoiae  doBree  to  hia  advanoaraonl 
also  in  case  of  the  conviction  of  tlie  President." 
And  so  careful,  go  particular,  so  scrupulous 


was  the  honorable  Senator  from  New  York, 
that  it  seemed  to  him  that  the  reason  of  the 
rule  applied  to  any  Senator  called  to  the  chair 
of  this  body,  being  selected  to  preside,  as  that 
would  tend  m  some  degree  to  his  advancement 
in  the  case  of  the  conviction  of  the  President. 

He  proceeds  to  say: 

"A  Senator  made  Preddent  of  the  Senate  pro  tcai- 
poro  even  during  a  trial  of  impeachment  might  ex- 
pect to  continue  Buch  President  m  tlie  event  of  the 
advanasment  of  the  rBgnloT  PreiidinK  Officer  to  su- 
percede the  Preddent  of  the  United  Btatoa.  These 
and  other  ooDsiderationg  of  safoty  and  decorom  indi- 
cated the  propriel?  of  goine  ontaide  the  Senate  for 
an  otGoer  to  oeaapt  the  chair  when  tlie  President 
should  be  brought  to  the  bar,  and  nothing  ec  ' ' 
natural  0    ■*-  "—  '-  — 


deemed  the  person  ouost  ii,  bv  reason  not  only  of  his 
disictereateaneag,  bnt  of  hia  leamlns  and  tlie  great 
consideration  of  his  porition.  Iheae  reasons  might 
well  bare  engtested  the  propnetr  of  asking  of  the 
head  of  the  bench  tiiat  he  shonld  discharge,  upon  a 
grsat  and  solemn  oecadon.  duties  with  which  the 
bigheatsuhiaots  of  England  hare  ever  been  invested." 

It  is  impossible  for  me,  in  stronger  language 
than  the  Senator  from  New  Yoric  has  used, 
to  depict  the  impropriety  of  a  member  of  this 
body,  under  the  rules  and  under  the  Constitu- 
tion, acting  as  a  judge  in  a  case  which,  in  a 
certain  event,  is  to  place  him  in  the  preslden- 

But,  sir,  it  is  said  that  this  is  not  the  time  to 
raise  the  objection ;  that  the  objection  may, 

Jerhaps,  be  waived  hy  the  party  accused.  If  a 
resident  of  the  United  States,  chosen  by  tlje 
people,  was  actually  on  triah  and  the  Vice 
President  was  in  the  chair,  and  proposed  to  sit 
and  give  the  casting  vote,  and  we  objected  to 
his  being  sworn,  could  it  be  said  that  possibly 
the  President  of  the  United  States  on  trial 
might  waive  the  objection  1  Can  he  waive  the 
objection?  He  is  not  alone  interested.  The 
people  of  this  whole  coantry  are  interested  in 
the  decision  of  this  question.  The  party  near- 
est in  interest  cannot  waive  it.  If  he  were  the 
President  of  the  United  States,  actually  chosen 
as  such,  and  the  Vice  President,  actually 
cliosen,  were  sitting  in  that  chair,  he  could  not 
waive  that  interest.  He  could  not  say,  as  one 
Senator  has  supposed  he  might  say,  "  I  prefer, 
upon  the  whole,  that  that  distinguished  officer, 
knowing  his  impai-tiality  and  his  love  of  jus- 
tice, should  preside  in  this  trial,  and  give  the 
casting  vote  in  my  case ;  I  think  it  would  be 
for  my  advantage."  That  could  not  be  allowed. 
If  it  IS  decided  at  all  it  is  decided  by  the  law 
and  the  Constjtution  and  the  general  rules  of 
right.  Therefore,  the  objection  that  this  point 
is  made  too  early  does  not  apply.  It  is  an 
objection  which,  if  it  can  be  made  at  all,  can 
be  made  here  at  this  period,  and  should  bo 
made  now,  for  it  is  perfectly  evident  that  the 
distinguished  gentleman  now  proposed  to  bo 
sworn  in  as  a  judge,  the  moment  he  is  sworn 
in,  can  decide  i;nportant  questions  long  before 
the  accused  party  shall  present  himself  hero 
or  sliall  be  summoned  to  appear  here.     There 
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13  tlie  c|tiestion  of  notice,  the  questioQ  of  time, 
and  there  are  various  questions  on  which  he 
will  be  called  upon  to  give  a  decision,  If, 
therefore,  tlje  objection  is  to  be  made  at  all,  it 
must  necessarily  or  with  great  propriety  should 
be  made  at  this  time. 

But,  sir,  I  do  not  desire  to  go  further  into 
this  general  question,  I  have  attempted  io 
look  at  this  question  as  a  judge.  I  haye_  at- 
tempted, in  considering  in  my  own  mind, 
whether  it  be  proper  for  Qie  honorable  Senator 
from  Ohio  to  act  as  a  judge  in  this  case,  to  act 
myself  as  a  judge,  and  it  has  seemed  to  me  in 
the  highest  de^ee  improper  in  eyery  aspect 
of  the  case.  Sir,  if  there  is  anything  desirable 
in  this  great  trial,  it  is,  in  the  first  place, 
that  impartial  justice  should  be  done ;  and  in 
the  second  place,  that  it  should  appear  to  be 
just  that  mankind  should  say  that  impartial 
justice  was  done.  If  it  should  so  happen  thaljj 
under  the  construction  to  be  given  to  the  rules 
of  this  body  and  under  the  Constitution  of  the 
United  States,  the  Senate  should  decide  that 
the  honorable  Senator  from  Ohio  should  be  a 
judge  in  the  case,  that  the  judge  of  the  Presi- 
dent is  to  be  his  successor  in  oEBoe,  is  there 
not  danger  that  it  raaj  be  said  that  there  is 
doubt  as  to  the  iairness  of  this  trial?  If  the 
future  historian,  in  recording  the  fact  that  the 
President  of  the  United  States  had  been  re- 
moved from  his  office  by  impeachment,  should 
also  be  compelled  to  record  the  fact  that  his 
successor  was  his  judge,  anch  a  record  would 
violate  the  sense  of  justice  of  the  nation  ^nd 
shock  the  heart  of  the  civiliaed  world. 

Mr.  HBNDBICES.  Mr.  President,  with  the 
indulgence  of  the  Senate,  I  will  add  a  very  little 
to  what  I  felt  it  my  duty  to  say  upon  this  ques- 
tion yesterday,  and  then,  as  far  as  I  am  con- 
cerned, I  shall  relieve  the  Senate  from  any  em- 
barrassment about  it.   - 

It  was  said  by  the  Senator  from  Nebraska 

!Mr.  Thater]  and  the  Senator  from  Ohio 
Mr.  Sherman]  thatthe  Senator  who  now  pro- 
poses to  take  the  oath  is,  in  all  respects,  the 
equal  of  any  other  Senator,  and  that  no  objec- 
tion can  be  made  to  his  right  to  vote  upon  any 
question  upon  which  other  Senators  have  the 
right  to  vote.  The  general  proposition  I  do 
not  question,  that,  as  a  Senator,  he  is  the  peer 
of  any  other  Senator :  but  to  both  gentlemen 
my  reply  is  this ;  that  by  his  own  act  he  has 
accepted  an  office  above  that  of  Senator,  if  I 
may  so  express  it,  which  disqualifies  him  from 
participating  in  this  triah  Itishisact,  not  the 
act  of  the  Senate,  if  the  State  of  Ohio  upon 
this  trial  be  not  represented  by  two  Senators, 
The  obiection  is  made  by  the  Senator  from 
Missouri 'J  Mr,  Drake]  thatthe  Senate  is  not 
in  a  condition  to  considerthe  question,  for  the 
reason  that  it  has  not  yet  organized  itself  for  the 
purposes  of  the  trial,  and,  therefore,  there  is 
no  body  competent  to  decide  whether  the  Sen- 
ator from  Ohio  may  participate  in  that  trial. 
Sir,  the  question  that  is  presented  by  me  arises 
frequently  in  the  organization  of  bodies  com- 
A.— 3. 


posed  of  many  persons.  It  must  necessarih' 
arise  in  the  or^nization  of  such  bodies.  It 
frequently  arises  in  the  organization  of  the 
House  of  Representatives,  and  it  matters  not 
whether  the  question  comes  up  on  the  call  of 
the  first  or  the  last  name.*  When  an  objection 
is  made  to  the  right  of  a  Representative  or  to 
the  right  of  a  Senator  when  this  body  is  being 
organized  at  the  commencement  of  a  new  Con- 
gress, how  is  that  question  to  be  decided?  If 
at  the  commencement  of  the  Fortieth  Congress 
it  had  been  objected  that  some  Senator  could 
not  then  take  the  oath  required  by  the  act  of 
1862,  and  that  objection  was  niade  when  the 
Secretary  of  the  Senate  was  midway  in  the  call, 
who  would  decide  it?  The  Senate  would  not 
then  be  organized ;  and  yet  it  is  a  question  in-  ■ 
cident  to  the  organization  itself,  and  a  question 
that  must  be  decided  before  the  organization 
can  be  completed.  I  say,  therefore,  as  thisia 
a  question  that  may  arise,  that  is  likely  to  arise, 
in  the  organization  of  any  body  composed  of 
many  persons,  it  must  be  met  here  precisely 

lamnotgoingtodiscusstbequestionwhether, 
organized  for  the  purposes  of  this  trial,  the 
Senate  be  technically  and  in  name  a  court. 
In  substance,  Mr.  President,  it  is  a  court.  It 
is  to  consider  questions  of  law  and  questions 
of  fact.  It  is  not  to  consider  le^slative  ques- 
tions at  all ;  and  it  cannot  indulge  in  the  con- 
siderations of  public  policy  which  may  be 
indulged  in  in  the  Senate.  The  judgment  of 
each  Senator  is  controlled  altogether  by  ques- 
tions of  fact  and  of  law.  A  body,  by  whatever 
name  known,  that  has  to  consider  only  ques- 
tions of  fact  and  of  law,  and  upon  that  consid- 
eration to  pronounce  a  judgment,  is  a  judicial 
body  in  its  very  essence  and  nature.  It  is  no 
longer  a  legislative  body. 

Then,  Mr.  President,  we  propose  (calling 
the  body  what  you  may)  now  to  pass  from  the 
consideration  of  legislative  questions  to  the 
consideration  of  the  impeachment  qnestioa;  to 
cease  to  be  a  body  for  the  consideration  of 
legislative  questions  and  to  become  a  body  for 
the  consideration  only  of  judicial  questions. 
The  first  step  in  passing  from  the  one  charac- 
ter to  the  other  is  the  appearance  in  the  chair 
of  the.  Chief  Justice  of  the  Supreme  Court. 
The  next  step  is  the  taking  of  an  oath  unknown 
to  us  as  legislators,  but  binding  us  as  judges — 
as  judges  of  the  questions  of  law  and  of  fact 
that  may  arise.  This  is  the  step  which  we  are 
now  taking.     We  are  now  taking  the  oath  to 

Sualify  us  to  discharge  a  peculiar  and  extraor- 
inary  dnty— -the  oath  that  as  judges  wo  will  be 
fair  and  just.  The  question  arises  during  the 
organization  of  the  Senate  in  that  character 
and  for  that  duty  whether  a  Senator  is  com- 
petent to  participate  in  the  adjudication.  That 
question  is  incident  to  the  organization  of  the 
Senate  in  its  new  character.  I  have  not 
changed  my  opinion  that  that  question  properly 
arises  in  the  administration  of  the  oath. 

I  am  not  going  to  discuss  further  the  merits 
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wliether  the  Senator  from  Ohio,  being  now  the 
President  of  the  Senate  and  the  possible  buc- 
ceesor  should  there  ba  a,  vacancy  in  the  pres- 
idential office,  can  parUcipate  in  the  trial, 
except  to  saj  this :  Jfaat  at  one  time  I  held  the 
Opinion  that  a  Senator  having  an  interest  in 
Ine  result  of  a  question  might  vote.  I  held 
■that  yiew  in  Mr.  Stockton's  case}  but  the 
Senate,  by  a  deliberate  vote,  overruled  that 
Tiew,  and  established  itaa  the  lawof  the  Senate 
^nt  he  who  is  to  be  benefited  by  the  decision 
to  the  extent  of  holding  an  office  or  acquiring 
an  office  cannot  help  to  decide  that  question. 
X  was  surprised  yesterday  that  the  Senator  from 
ilaseachusetts  [Mr.  Suuner]  ebould  occu^;^  in 
regard  to  this  qaeSfion  a  very  different  posilion 
firom  that'which  he  occupied  when  he  helped 
to  decide  the  Stockton  case.  Where  is  the 
"tUfference?  Mr.  Stockton  was  a  member  of 
this  body.  He  had  credentials  that  prima 
.  faeU  entitled  him  to  participate  in  our  delib' 
erations.  He  was  entitled  to  oast  a  vote  upon 
-any  le^siatlve  question  that  should  come  up 
to  the  very  minute  of  the  decision  of  the  Senate 
:  agaiuBt  him.  He-was  fbr  the  time  being  a  Sen- 
ator from  New  Jersey.  When  the  question 
;iras,  shall  he  continue  to  hold  that  office,  the 
Senate  s^d,  without  an  express  rule  on  the 
subject  and  no  general  parliamentary  law,  but 
on  a  universal  sentiment  of  justice,  as  it  was 
claimed  then,  right,  and  propriety,  that  he 
could  not  vote  when  his  vfite  helped  him  ta 
hold  an  office.  I  am  not  able  to  see,  when  the 
vbte  of  the  Presiding  Officer  of  this  body  may 
enable  him  («  hold  the  highest  office  in  the 
nation,  the  distinction  in  the  two  cases.  The 
Senate  deliberately  decided  in  that  case  that 
'  the  interest  disqnalified  for  the  lime  being  the 
party  from  voting  in  the  Senate, 

But,  Mr.  President,  I  find  that  some  Sena- 
-tors,  among  them  the  Senator  from  Delaware, 
[Mr.  Bataeu),]  who  agree  with  me  upon  this 
-qnestion  on  the  merits,  are  of  the  opinion  that 
the  question  ought  more  properly  to  be  raised 
when  the  court  shall  be  fully  organized,  when 
the  party  accused  is  here  to  answer.  I  do  not 
believe  that  he  can  wiuve  a  question  that  goes 
to  the  or^aniiationof  the  body;  I  believe  it  is 
'  a  qnestion  for  the  body  itself.  But  UDon  that 
I  and  some  difierence  of  opinion ;  ■  and  when  I 
■ftnd  that  difference  of  opinion  among  those 
"who  agree  with  me  upon  the  merits,  upon  the 
■mwn  point,  whether  he  shall  participate  in  the 
proceedings  and  judgment  who  may  be  bene- 
'  fited  by  it — while  I  find  soma  Senators,  who 
agree  with  pe  upon  that  question,  disagree- 
ing with  me  upon  the  question  whether  it 
ought  to  be  raised  now  or  when  the  Senator 
from  Ohio  proposes  to  cast  a  material  vote  in 
the  proceedings,  I  choose  to  yield  my  judg- 
ment— my  judgment,  not  atall  upon  the  merits; 
my  judgment  not  at  all  upon  the  propriety  and 
the  duty  of  the  Senate  to  decide  upon  its  own 
organization ;  bat  I  yield  as  to  the  time  when 
the  question  shall  be  made  in  deference  to  the 
opinion  of  Others ;  and  for  myself,  air,'  I  with- 


draw the  question  which  I  presented  for  the 
consideration  of  the  President  of  this  body  and 
of  the  Senate  yesterday. 

Mr.  POMEROY.  The  Senator  proposes  to 
withdraw  the  point  which  he  made,  and  I  think 
it  can  be  done  by  unanimous  consent.  I  hope 
unanimous  consent  will  be  given,  and  let  it  be 
withdrawn,  and  let  us  proceed  to  swear  in  the 
other  Senators. 

Mr.  HENDRICKS.  It  does  not  require 
unanimous  consent.  I  can  withdraw  it  myself. 

Mr.  SHERMAN  and  Mr.  GRIMES.  The 
Senator  has  a  right  to  withdraw  it. 

■The  CHIEF  JTJ8TIGE.  The  Chair  under- 
stands that  the  Senator  from  Indiana  has  with- 
drawn his  oyection. 

Mr.  POMEROY.  But  an  anpeal  has  been 
taken. 

Mr.  GRIMES.  That  makes  no  difference. 
,  The  CHIEF  JUSTICE.  The  Senator  from 
Ohio  will  take  the  oath. 

Mr.  HOWARD.  I  beg  to  inquire  whether 
the  withdrawal  of  this  particular  motion  affects 
the  motion  that  was  made  by  the  honorable 
Senator  from  Maryland,  fMr.  Johnson  7] 

Ml-.  FESSENDBN.     That  falls  with  it,  of 

TheCHlBF'JUSTICB.  All  the  questions 
incidental  to  the  mdin  qnestion  fall  with  the 
withdrawal  of  it. 

Mi\  JOHNSON.  My  motion  was  founded 
upon  the  other  motion.  If  the  first  motion  is 
withdrawn  mine  falls  as  a  matter  of  course. 

Mr.  HOWABD,  Very  well,  if  that  is  the 
understanding. 

The  Secretary  called  the  name  of  Mr.  Wade, 
who  advanced  and  took  the  oath. 

The  Secretary  theu  continued  the  call  of  the 
roll,  and  the  Chief  Justice  administered  the 
oath  to  Senators  Willby,  Wiij.iams,  Wilson, 
and  Yates,  as  their  flames  were  respectively 
called. 

The  Secretary  then  called  the  names  of  Sen' 
ators  DootHTLB,  Ebmunds,  Patxersoh  of 
New  Hampshire,  and  SiDLSBoaY,  who  were 
not  present  yesterday;  and  Mr.  Saulsbwhy 
appeared,  and  the  oath  was  administered  to  him 
by  the  Chief  Justice. 

The  CHIEF  JUSTICE.  All  the  Senators 
present  having  taken  the  oath  required  by  the  . 
Constitution,  the  Senate  is  now  organized  for 
the  purpose  of  proceeding  to  the  trial  of  the 
impeachment  of  Andrew  Johnson,  President 
of  the  United  States.  The  Sergeant -at- Arms 
will  make  proclamation. 

The  Sergeant- AT- Arms.  Hear  ye  I  Hear 
ye]  Hear  ye  1  All  persons  are  commanded  to 
keep  silence  on  pain  of  imprisonment  while 
tiie  Senate  of  the  United  States  is  sitting  for 
tlietrialof  the  articles  of  impeachment  against 
Andrew  Johnson,  President  of  the  United 
States. 

Mr.  HOWARD.  I  move  that  the  Seere- 
taiy  of  the  Senate  notify  the  Managers  on  the 
part  of  the  House  of  Representatives  that  the 
Senate  is  now  orgamzea  for  the  purpose  of 
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proceeding  to  the  trial  bf  the  impeactment  of 
Andrew  Johnson. 

The  CHIEF  JUSTICE.  Before  patting  that 
q^aestioQ  the  Chair,  feeia  it  hia  duty  to  submit  a 
question  to  the  Senate  relative  to  the  rulea  of 

Sroceeding.  In  the  judgment  of  the  Chief 
natjce  the  Senate  ia  now  organize'd  as  a  dis- 
tinct body  from  the  Senate  silting  in  its  legia- 
Jatire  capacity.  It  performs  a  distinct  func- 
tion ;  the  members  are  under  a  different  oath; 
and  the  presiding  officer  is  not  the  President 
pro  tempore  of  the  Senate,  but  the  Chief  Jus- 
tice of  the  United  States,  Undar  these  cir- 
eumstancca,  the  Chair  conceives  that  rulea 
adopted  by  the  Senate  in  its  legislative  capacity 
are  not  rules  for  the  government  of  the  Senate 
sitting  for  the  trial  of  an  impeachment  uniess 
they  be  also  adopted  by  that  body.  In  this 
judgment  of  the  Ohtur,  if  it  be  an  erroneous 
one,  he  deaites  to  be  corrected  bythejudg-; 
ment  of  the  court,  or  of  the  Senate  sitting  for 
the  trial  of  the  impeachment  of  the  President, 
which  in  hia  judgment  are  synonymous  terms, 
and  therefore,  il  he  may  be  permitted  to  do 
HO,  he  will  take  the  sense  of  the  Senate  upon 
this  miestJon,  whether  the  rules  adopted  on  the 
2d  of  March,  a  copy  of  which  is  now  lying 
before  hira,  shall  be  considered  the  rules  of 
proceeding  in  this  body,  ["Questionl"]  Sen- 
ators, you  who  think  that  the  rules  of  proceed- 
ing adopted  on  the  2d  of  March  ahould  be 
considered  as  the  rulea  of  proceeding  of  this 
body  will  say  ay ;  contrary  opinion,  no.  [The 
Senators  having  answered.]  The  ayes  have 
it  by  the  sound.  The  rules  will  be  considered 
as  flie  rules  of  proceeding  in  this  body. 

The  Senator  from  Michigan  moves — will 
the  Senator  have  the  goodness  to  repeat  his 

Mr.  HOWARD.  My  motion  is,  that  the 
Secretary  of  the  Senate  notify  the  Managers 
of  the  House  of  Representatives  that  the  Sen- 
w  organized  for  the  purpose  of  trying 


ment  agaiostAndraw  Johnson,  Pi 

ted  5tate3,  and  la  rend}'  to  receive  the  Mnniijiera  of 
the  impeuohment  at  Its  bar. 

The  motion  was  agreed  to. 

A Aer  a  pause,  and  at  thirteen  minutes  before 
three  o'clock,  the  Managers  of  theimpeachment 
on  the  part  of  the  House  of  Representatives 
(with  the  exception  of  Mr.  Stevens)  appeared 
at  the  bar,  and  their  presence  was  announced 
by  the  Sergeant-at-Arms. 

The  CHIEF  JUSTICE.  The  Managers 
of  the  impeachment  on  the  part  of  the  House 
of  Representatives  will  please  take  the  seats 
assigned  to  them. 

TUe  Managers  having  been  seated  in  the 
area  in  front  of  the  Chair, 


Mr.  Manager  BINGHAM  rose,  and  said  : 
Mr.  President,  we  are  instructed  by  the  House 
of  Representatives,  as  its  Managers,  to  demand 
that  the  Senate  take  process  against  Andrew 
Johnaon,  Preaident  of  the  United  States,  that 
he  may  answer  at  the  bar  of  the  Senate  upon 
the  articles  of  impeachment  heretofore  pre- 
ferred by  the  House  of  Representatives  through 
its  Managers  before  the  S&nate, 

Mr.  HOWARD.  I  move  for  an  order  that 
a  summons  do  issue  to  Andrew  Johnson,  Pres- 
ident of  the  United  States,  in  accordance  with 
the  rules  which  we  have  adopted— I  refer  par- 
ticularly to  the  eighth  rule — returnable  on 
Friday,  the  13th  day  of  March  inatant,  at  one 
o'clock  in  the  afternoon. 

The  CHIEF  JUSTICE.  The  Secretary 
will  read  the  order. 

The  Secretary  read  as  follows; 

Ordered,  That  a  eummons  do  lasus,  as  required  br 


mthetr- 
turnablo 


in  the  atternoon. 


JohnBOn, 
Match  in 

The  order  was  adopted. 

Mr.  HOWARI»,_  I  move  that  the  Senate, 
sitting  upon  tho  trial  of  the  impeachment,  do 

Mr.  AHTHOHY.  If  the  SenatorwiU  with- 
draw his  motion  for  a  moment,  I  wish  to  offer 
an  amendment  to  the  rulea, 

Mr.  HOWARD.  '  Certainly. 

Mr.  ANTHONY.  I  desire  to  offer  an 
amendment  to  the  rules,  to  strike  out  the  last 
clause  of  rule  seven  in  the  following  words ; 

The  preaidinv  oSeer  mey.  in  tlie, first  instance, 

tions  of  evidence  and  inoidetital  questions ;  but  tho 
same  ahall,  on  tho  demand  of  one  fifth  of  the  mem- 
bers present,  be  decided  by  yeas  and  naya. 
And  in  lieu  of  those  words  to  insert  i 
The   presidinit  officer  of  tho  court  may  rule  all 
questions  of  evidenoe  and  ineidentalfiuealJojis,  which 


amendment  at 
on  to  debate  it, 
oppose,  that  tha 
court  should  now  adjourn.  I  merely  offer  it 
for  the  consideration  of  the  court.  Let  it  lie 
on  the  table, 

Mr,  HOWARD.  Then,  Mr.  President,  1 
move  that  the  court,  to  use  a  brief  expression, 
adjourn  to  the  time  at  which  the  summons 
just  ordered  is  returnable — Friday,  the  18th 
instant,  at  one  o'clock  in  the  afternoon. 

Mr,  SUMNER,  Before  that  motion  is  put 
I  ahould  like  to  ask  my  friend,  the  Senator 
from  i{hode  Island,  who  has  brought  forward 
this  amendment,  whether,  under  the  rules  now 
adopted,  he  regards  it  as  debatable.  Bj  these 
rules  it  is  provided  as  follows  i 

"All  tho  orders  and  decisions  ahall  be  made  and 
had  by  yea^  and  naya,  which  shall  be  euterud  on  the 
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record,  and  without  debato,  fl£Gopt  when  the  doors 
shall  be  closed  for  deliberatiOQ,"  &o. 

Mr.  ANTHONY.  I  have  not  read  tie  rules 
with  reference  to  the  question  the  Senator  from 
Massachusetts  proposes  to  me,  and  as  I  do  not 


■e  to  pre 


at  pre 


of  the  Senator  from  Rhode  Island  is  laid  upon 
the  table.  The  question  is  upon  the  motion  to 
atljoura  until  Friday,  the  13Ui  instant,  at  one 
o'clock  in  the  afternoon. 

The  moti^on  was  agreed-  to ;  and  the  Chief 
Justice  thereupon  declared  the  Senate,  sitting 
for  the  trial  ofimpeachmenta,  adj^ouraed  to  the 
time  named  and  vacated  the  chair. 
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HON.  CHARLES  SUMNER,  OF  MASSACHUSETTS, 


CAN  THE  CHIEF  JUSTICE.  PRESIDING  IN  TUB  SESATE,  KULB  OR  VOTBT 


In  determining  the  relations  of  the  Chief 
Justice  to  the  trial  of  the  President  we  omat 
look,  first  to  the  Constitution  (  for  it  is  aolely 
hy  virtue  of  the  Constitution  that  this  eminent 
magistrate  is  transported  from  hia  own  natural 
field  to  another,  where  he  ia  for  the  time  an 
exotic.  Of  course,  the  Chief  Justice  in  hia 
own  Courtis  at  home;  hut  itia  equallv  clear 
that  when  he  comes  into  the  Senate  he  is  a 
stranger.  Though  justly  receired  with  wel- 
come and  honor,  ho  cannot  expect  member- 
ship or  anything  beyond  those  powers  which 
ore  derived  directly  from,  the  Constitution,  by 
virtue  of  which  he  temporarily  occupies  the 

Repairing  to  our  authoritative  text  we  find 
the  only  applicable  words  to  be  these  ; 

•■  The  Senate  shall  hare  the  sole  power  to  try  all 
imnpB.c.hmijrita.    When  the  President  of  (.he  Tlnitert 
■led,  tho  Chief  Justice  shall 


'  sha!ll  b 


■ioted  w 


t  the  . 


ro  thirc^  of  the  members  present. 

This  is  all.  The  Chief  Justice  shall  preside ; 
but  this  is  subjectto  two  limitations  specifically 
declared.  First,  the  trial  is  to  be  by  the  Senate 
solely,  and  nobody  else ;  thus  carefully  exolud- 
iug  the  Presiding  Officerfrom  all  participation, 
except  so  for  as  is  implied  in  the  power  to^re- 
side;  and  secondly,  judgment  of  conviction 
can  be  only  by  a  vote  of  "two  thirds  of  the 
members"  present,  thus  a^in  excluding  the 
Presiding  Officer,  unless  it  is  assumed  that  he 
ia  a  member  of  the  Senate, 

On  the  &ce  of  thia  text  it  ia  difficult  to  find 
an^  ambiguity.  Nobody  questions  that  the 
Chief  Justice  must  preside.  Can  anybody  ques- 
tion that  the  trial  must  be  by  the  Senate  solely 
and  nobody  else?  To  change  this  requirement 
ia  to  fly  in  the  face  of  the  Constitution.  Can 
anybody  question  that  the  judgment  of  convic- 
tion must  be  by  the  votes  of  "members  pres- 
ent," and  nobody  else?  Now,  since  the  Chief 
Justice  is  not  a  "member"  of  the  Senate  it  is 
plain  that  ha  is  positively  excluded  from  any 
vote  on  the  final  question.  It  only  remains 
that  he. should   "preside."      And  here  the 


question  recurs  as  to  the  meaning  of  this 
^miliar  term. 

The  person  who  presides  is  simply,  accord- 
ing to  the  langnage  of  our  rules,  "  Presiding 
Officer,"  and  this  designation  is  the  equivalent 
or  synonym  of  Speaker,  andalso  of  prolocutor, 
each  of  which  signifies  aomebody  who  speaks 
for  the  House.  It  is  not  implied  that  he  votes 
with  the  House,  much  less  that  he  decides  for 
the  House  ;  but  only  that  he  is  the  voice  of  the 
House — its  Speaker.  What  the  House  has  to 
say  it  says  through  him;  but  except  as  the 
organ  of  the  House  he  is  silent,  unless  he  be 
also  a  member,  when  he  superadds  to  his  pow- 
ers as  Presiding  Officer  the  powers  of  a  mem- 
ber also.  From  this  brief  statement  it  appears 
at  once  how  limited  hia  function  must  be. 

Here  I  might  stop.  But,  since  this  question 
has  assumed  an  unexpected  importance,  I  am 
induced  to  go  further.  It  will  be  easy  to  show 
that  the  langnage  of  the  Constitution,  if  seen 
in  the  light  of  English  parliamentary  history, 
must  have  an  interpretation  identical  with  ita 
natural  import. 

Nothing  is  clearer  than  this.  H  language 
employed  in  the  Constitution  had  already,  at 
the  time  of  its  formation,  received  a  definite 
meaning,  it  must  be  interpreted  accordingly. 
Thus,  when  the  Constitution  secures  the  "trial 
by  jury,"  it  secures  that  institution  as  defined 
by  antecedent  English  law.  So,  also,  when  it 
declares  that  the  judicial  power  shall  extend 
to  "  all  cases  in  law  and  equity"  arising  under 
the  Constitution,  it  recognizes  the  distinction 
between  law  and  equity  peculiar  to  English 
law.  Courts  of  common  law  and  courts  of 
equity  are  all  implied  in  this  language.  And, 
since  there  is  no  further  definition  of  their 
powers,  we  must  ascertain  them  in  England. 
Gnahing,  in  determining  the  rules  of  proceed- 
ing in  our  American  Legislatures,  says:  "Such 
was  the  practice  of  the  two  Houses  of  the 
British  Parliament  when  our  ancestors  emi- 
grated ;  and  such  has  continued  to  be  and 
now  is  the  practice  in  that  body."     {OusMng, 
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Lex  Parliamentaria,  ^  802.)  This 
baa  been  moat  persuasively  pteaenved  by  Mr. 
Wirt,  in  hia  remarkable  argnment  on  tlie  im- 
peacWent  of  Judge  Peck,  where  he, has  vindi- 
cated and  expoanded  the  true  nile  of  inter- 
pretation. 

According  to  this  eminent  authority,  what 
he  calls  "the  Englisb  archetypes "  were  the 
models  for  the  framers  of  onr  Constitution. 
The  courts  were  fashioned  after  these  "  arche- 
types." They  were  instituted  according  to 
"English  originals,  to  which  they  wers  mani- 
festly referred  by  the  Constitution  itself."' 
(Trial  of  Peck,  p.  409.)  Here  again  I  quote 
the  words  of  Mr.  Wirt. 

All  this  is  precisely  applicable  to  that  part 
of  iha  Constitution  now  under  consideration. 
In  ita  essential  features  it  was  borrowed  from 
^England.  There  is  its  orijtinal,  its  model,  its 
archetype.     Therefore,  to  England  we  go. 

Not  only  to  England  must  we  go,  but  also  to 
Parliamentary  Law^  as  recognized  in  England 
at  the  adoption  of  our  Constitution.  The  pow- 
ers of  aPreaiding  Officer,  where  not  specifically 
declared,  laast  be  found  in  Parliamentary  Law. 
The  very  term  presi^  ia  parliamentary.  It 
belongs  to  the  technicalities  of  this  branch  of 
law  as  much  as  indi^it  belongs  to  the  technic- 
alities of  the  common  law.  In  determining 
the  signification  of  this  term  it  will  be  of  little 
avail  to  show  some  local  usage,  or,  perhaps, 
some  decision  of  a  court.  The  usage  or  the 
decisionofParliament  must  be  shown.  Against 
this  allvague  speculation  or  divination  of  reason 
ia  futile.  I  will  not  encumber  this  discussion 
by  snperanoua  authorities.  In  now  insisting 
that  this  question  muat  be  determined  by  Pat- 
liamentAry  Law,  I  content  myself  with  citmg  the 
often-cited  words  of  Lord  Coke  in  his  Fourth 
lustitnte : 

"And  s^  eTerr  apart  of  JusUcetmth  laws  and  cns- 

by  Uie  civil  and  oasoa  Ibwb  aod  cnstDms.  so  the  Hisb 
Court  of  Parliiunent  fui*  pnJpriiB  Icgibva  el  conjueiu- 
(Kntitu  evheietit;  all  weight;  mattars  in  ajiy  Parlia- 
ment, moved  abooecning  tha  poofb  of  tha  raalm  or 
lords  or  oDiDinona  in  Fullament  aEsembled,  mioht  to 
be-determined,  aiyKdatd,  and  dUnuesed  bn  ike  Covrl  of 
ParUameiU,  and  notbx  the  oivil  law,  nor  yf t  by  the 
common  l^wa  of  this  realm,  need  in  more  iafeciar 
oonrta."— Cbfte,  4th  InaHtute,  p.  15. 

Hereia  the  true  rule.  It  is  to  "the 
Parliament' '  that  we  must  resort.  It 
course  of  Parliament"  that  we  must  find  all 
the  powers  of  a  Presiding  Officer,  and  all  that 
is  implied  in  the  authorityfo  preside.  "The 
ChiefJustice  shall  jjres&ie."  Such  is  the  Con^ 
stJtulJon.  Nothitig_  is  specified  with  regard  tc 
his  powers.  Nothing  is  sad.  What  was  in- 
tended was  left  to  inference  from  the  language 
employed,  -which  must  be  interpreted  accoiS- 
ing  to  "the  course  of  Parliament  j"  precisely 
"  ry  is  ascer- 
law.''   In  the  latter 


to  the  "course  of  Parlia- 
la  well  turn  away  from  the 
one  aa  from  the  "  course 


of  Parliament"  in  the  other.  In  determining 
the  "course  of  Parliament"  we  may  resort  to 
the  Bunimarj  of  text- writers,  and,  better  still, 
to  the  authentic  instances  of  history. 

Something  has  been  said  in  this  discussion 
with  regard  to  the  example  of  Lord  Eirskine, 
who  presided  at  the  impeachment  of  Lord  Mel- 
ville. This  was  in  18(>B,during the  short-lived 
ministry  of  Fox,  when  Erskine  was  Chancel- 
lor. It  is  by  a  misapprehension  that  this  in- 
stance is  supposed  to  sustain  the  present  as- 
sumption. When  seen  in  its  true  light  it  will 
be  found  to  be  in  harmony  with  what  appears 
to  be  the  general  rule.  Erskine  had  at  the  time 
two  characters.  He  was  Lord  Chancellfir,  and 
in  this  capacity  was  Presiding  Officer  of  the 
House  of  Lords,  withouttheriehtto  rule  or  vote 
or  even  to  speak.  Besidea  oeing  Chancellor 
he  was  also  a  member  of  the  House  of  Lords, 
with  all  the  rights  of  other  members.  It  will 
be  seen,  as  we  advance  in  this  inquiry,  that, 
again  and  again,  it  has  been  practically  de- 
cided, that,  whatever  may  be  the  powers  of  a 
Presiding  Officer,  who  is  actually  a  member 
of  the  body,  a  Presiding  Officer  who  is  not  a 
member  cannot  rule  or  vote  or  even  speak.  In 
making  this  atatem  t  n  w  I  I  p  t  th 
argument.     I  do  it  at  th       ta  ly  t     j    t 

aside  the  suggestion  f       ded         th         ta 
of  Lord  Chancellor  Brsk  n 

I  begin  with  the  m  t  fam  1  a  a  tl  ty — I 
mean  the  eminent  w   t  d  j   dg     ?     W  1 

liam  Blackstone.    In  b    C  mm     t  wh 

will  be  found,  in  el  g  f  m  th  mjl  t 
body  of  English  law,  you  have  this  whole  mat 
ter  stated  in  a  few  suggestive  words ; 

"TheSpeaker  of  the  House  of  Lords.  {/"aZordiiC 
ParliametU.laas  give  hifi  opinion  or  argusany  quea- 
tioa  in  tbe  ^ouse." 

Of  course,  if  not  a  Lord  of  Parliament,  he 
could  not  give  his  opinion  or  argue  any  ques- 
tion. This  13  in  accordance  with  all  the  author- 
ities and  unbroken  usage ;  but  it  haa  peculiar 
value  at  this  moment,  because  it  is  the  tent  of 
Blackstone.  This  work  was  the  guide-book  of 
our  fathers.  It  first  appeared  in  176C-69,  the 
very  period  when  the  controversy  with  the 
mother  country  was  fervid:  and  it  is  an  un- 
questionable fact  of  history  that  it  was  read  in 
the  colonies  with  peculiar  interest.  Burke,  in 
one  of  his  masterly  orations,  portraying  the 
character  of  our  fathers,  says  that  more  than 
one  half  of  the  first  edition  of  Biackstone'a 
Commentaries  was  bought  by  them.  Nothing 
can  be  clearer  than  that  they  knew  it  well. 

The  framers  of  the  Constitution  had  it  before 
them  constantly.  It  was  their  most  familiar 
work.  It  was  to  them  as  "Bowditch's  Navi- 
gator" ia  to  the  mariner  in  our  day.  Tiiey 
looked  to  it  for  guidance  on  the  sea  they  were 
traversing.  When  they  undertook  to  provide 
that  the  Chief  Justice,  who  waa  not  a  member 
of  the  Senate,  should  preside  at  the  impeach- 
ment of  the  President,  they  knew  well  that  be 
could. have  no  power  "to  give  an  opinion  or 
argue  any  question  in  the  House ;"  for  Biack- 
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3tODe  had  instructed  them  explicitly  on  this 
head.  Thej  knew  that  he  was  simply  a  Pre- 
siding Officer,  according  to  tlie  immemorial 
usage  of  the  Upper  Houae  in  England,  with 
such  powers  as  belotig  to  a  Presiding  Offieerwko 
is  not  a  m,em!)er  of  the  Boitse  ana  none  other. 
The  (lowers  of  the  Presiding  Officer  of  the 
House  of  Lords  are  illustrated  hy  authority  and 
by  precedents,  all  in  harmony  with  the  state- 
ment of  BlaelcEtone.  Ordinarily  the  Keeper 
of  the  Great  Seal  ia  the  Presiding  Officer;  but 
he  can  do  little  more  than  put  the  question, 
unless  he  is  a  member  of  the  body.  Any  other 
person,  as  a  Chief  Justice,  may  be  delegated 
by  royal  commission.  According  to  the  rules 
of  the  House,  even  if  he  ia  a  peer,  he  cannot 
speak  without  quitting  the  woolsack,  which  is 
the  cHmt,  and  goin^  "to  his  own  place  as  a 
peer."  The  right  of  speech  belongs  to  him  as 
a  member ;  hot  he  cannot  exercise  it  without 
Ipaving  his  place  as  Presiding  Officer.  To  this 
extent  is  he  circumscribed. 

A  late  writer  on  Parliamentary  Law,  whose 
work  ia  a  satisfactory  guide,  thus  sententioasly 
itums  up  the  law  and  usage: 

"  Itte  pQSJtJon  of  the  Speaker  of  the  House  of  Lords 
is  somewhat  anonittloos,  for  though  he  is  thepreai- 
dectof  adelibenttire  aiBembl):,  ha  ia  Invested  with 
no  more  ftuthorito- than  anr  other  member;  and  if 
iiol  kimietf  a  meaier.  hit  qfflce  it  United  io  the  pulling 
of  Qiieftionti  attd  other  formed  woeeedinffe" — Mti^, 
/■ririiawen(nrKi¥oc(tee,p.220,i!fia-  ' 

This  statement  is  in  obyious  harmony  with 
that  of  Blackstone,  so  that  there  ia  no  differ- 
ence between  the  writer  who  is  our  guide  to- 
day, and  the  learned  comraentator  who  was  the 
guide  of  our  fathers. 

Mr.  May  goes  still  further,  and  lets  us  know 
that  it  is  only  as  a  member  of  the  Houae  that 
the  Presiding  Officer  can  address  it,  e 
points  of  order. 

"Upon points  of  order  tho  Speaker,  iC  a  ik 
address  the  Honsa,  but  da  hia  opinion  is  liali 
questioned,  like  that  of  onjf  other  peer,  he  d 
often  esoroiaetiie  right."— p.  23). 
Thus,  even  if  a  peer — even  if  a  member  of 

the  Upper  House — the  Presiding  Officer ' 

rule  a  point  of  order  nor  address  the 

'' .  except  aa  any  other  member;  and 
3   says  is  open  to  question,  like  the 
;e  of  any  other 
coneiusionof  tin 

American  writers  on  Parliamentary  Law  eon- 
cur  with  English.  Gushing,  who  baa  done  so 
much  to  illustrate  this  whole  subject,  says  of 
tho  Presiding  Officer  of  the  Lords  that  "he  is 
invested  with  no  more  authority  for  the  pres- 
ervation of  order  than  any  other  member,  and 
if  not  a  member,  his  office  ia  limited  to  the 
putting  of  questions  and  other  formal  proceed- 
ings i  if  he  IS  a  peer,  he  may  address  the  House 
and  participate  in  the  debate  as  a  member." 
He  tlien  says  ^ain,  "if  a  peer  he  votes  wii 
the  other  members ;  if  not,  he  does  not  vote  at 
all;"  and  he  adds,  "there  is  no  castingvote 
inthe  Lords."     (^288.)    This  statement 


x"; 


t  approved  English  a 


made  lon^  after  the  adoption  of  the  National 
Constitution,  and  anterior  to  the  present  con- 
troversy. 

There  are  occasions  when  the  Lords  have  a 
Presiding  Officer,  called  Lord  High  Steward. 
This  is  on  the  trial  of  a  peer,  whether  upon 
imneaehment  or  indictment.  Here  again  we 
find  the  same  rule  stated  by  Edmund  Burke, 
in  his  masterly  report  to  the  House  of  Cora- 
mona  on  the  impeachment  of  Warren.  Hastings. 
These  arc  hia  words : 

"fiifrwpeerpresentatthBlrial  and  every  temporal 
peer  ham  a  light  to  be  present  in  ever;  part  of  the 
prooBedins,  voteth  upon  AVery  mtettion  of  law  and 
fact!  and  the  aneetlon  li  eainea  by  the  lanioi  vote, 
th^  Zord  Siffh  'Steaard  Hmte^  votina,mereiv  ag  a  peer 
and  member  if  that  co«Tl,iacpmBoitmththertiitvihe 
peers,  and.in.no  other  rtffhi,^''^BttrheU  WorktiVol,  6f 
p.  513,  Bahn'e  Edition. 

In  another  place  the  report,  quoting  the  Com- 
mons' Journal,  says ; 

"That  the  Lord  High  Steward  WHS  but  BS  a  speaker 
or  chairman  for  tiie  more  orderly  proeeedine  at  the 
trlal."-iWi,  p.  615. 

In  our  day  there  have  been  instances  where 
the  Lord  Chancellor  sat  as, Presiding  Officer 
without  being  a  peer.  Brougham  took  his  seat 
on  the  22d  November,  1830,  before  his  patent 
as  a  peer  had  been  made  out,  and  during  this 
interval  his  enerpes  were  suppressed  while  he 
was  simply  Presiding  Officer  and  nothing  else. 
The  same  was  the  case  with  that  eminent  law- 
yer, Sir  Edward  Sugden,  who  sat  as  Presiding 
OfGcer  on  the  4th  of  March,  1852,  although  he 


.s  still  I 


othei 


with  Sit  Frederick  Thesiger,  who  sat  as  Presid- 
ing Officer  on  the  1st  March,  1858,  although  he 
was  still  a  commoner.     These  instances  attest 

Scactieally  the  prevalence  of  the  early  rule 
own  to  our  day.  Even  Brougham,  who  never 
shrank  from  speech  or  from  the  exercise  of 
power,  was  constrained  to  bend  to  its  exigency. 
Ho  sat  as  Lord  Chancellor,  and  in  that  charac- 
ter put  the  question;  but  this  was  all  until  he 
becameamember  of  the  House.  Lord  Camp- 
hell  expressly  records  that,  while  his  name 
appears  in  the  entry  of  those  present  on  the 
22d  November,  1830,  as  Henrimm  BrottgAam, 
Cancellarius,  "he  had  no  right  to  debate  and 
vote  till  the  following  day,  when  the  entry 
of  his  name  and  office  appears  as  Dominus 
Brougham  et  Vaux,  Caneellarius. 

I  pass  from  these  examples  of  recent  history 
and  go  back  to  the  rule  as  known  to  our  fathers 
at  the  adoption  of  the  Constitution.  On  this 
head  the  evidence  is  complete.  It  will  be 
foand  in  the  State  Trials  of  England,  in  Par- 
liamentary history,  and  in  the  books  of  law ; 
but  it  ia  nowhere  better  exhibited  than  in  the 
Lives  of  the  Chancellors,  by  Lord  Campbell, 
himself  a  member  of  the  House  of  Lords  and 
a  Chancellor,  familiar  with  it  historically 'and 
practically.  He  has  stated  the  original  rule, 
and  in  his  work,  which  is  as  interesting  as 
voluminous,  has  furnished  constantly  recurring 
illustrations  of  iti  In  the  introduction  to  his 
Lives,  where  he  describes  the  office  of  Chan- 
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eellor,   Lord   Campbell   eauneiabea  the   rule, 
whieli  1  give  in  his  own  words; 

"Whether  DBer  or  commanBr,  tke  Chancellor  i 
not,  like  the  Speaker  of  tke  Commone,  moderfdor  oi 
tho  prooeedinga  of  ths  Eonee  in  whlob  he  eeemn  ti 
preside.  He  u  not  addiossod  in  debate;  he 
name  the  peer  who  is  to  be  heard.  Heitnet 
to  MOB  atttkorUn  oapaitUn^onier,  aai' 


:ahd 


ejtpresEedbrlitoeolleftguesiii  tho  Min- 
istry ."—OraiiiJefi's  iioei  orOianoeitors,  vol.1,  p.  17. 

The  existing  rules  of  the  Senate  have  added 
to  these  powers ;  butsucliistherule  with  regard 
to  the  Presiding  Officer  of  the  House  of  Lords, 
even  lehen  a  peer.  He  is  not  appealed  to  on 
points  of  order.  If  a  commoner,  hia  power  is 
still  less. 

"  If  he  be  n  commoner,  notnitliEtandinB  n  resolu- 
tion of  the  House  that  te  is  to  he  proceeded  aeMnst 
for  any  misconduct  ns  if  he  were  a  peer,  he  has 
nvUher  vote  nor  deliberaiive  voice,  and  he  ean  onlv  jjvt 
the  auMtJon,  and  comnumicaie  the  i-eaolMtKrut  of  the 
SfAMe  according  to  tli6  directimw  he  reeeitteB.'* — Ibid. 

In  the  early  period  of  English  bistorj  the 
chancellors  were  often  ecclesiastioB,  though 
eenerally  commoners.  Forteacue,  Wolsey,  and 
More  were  never  peers.  This -also  was  the 
case  with  Sir  Nicholas  Bacon,  the  father  of 
Lord  Bacon,  who  held  the  seals  under  Queen 
Elizabeth  for  twenty  years,  and  was  the  col- 
league in  the  Cabinet  of  Burleigh.  Lord  Camp- 
boll  thuB  remarks  on  his  position  as  Presiding 
Officer  of  the  House  of  Lords ; 

"  Not  beitig  a  peer,  he  ootdd  not  tnJie  a  ahare  in  the 
Lordg  debates.  bMpreaidiapae  ^eaher  on  the  jooolsoch 
be  exercised  a.  considerable  inflaenee  over  their  de- 
liberations."—iiirf..  vol.  2,  p.  lOi, 
Then  again  we  are  told 


Steward  nor 


mid- 


either  s 


.e  first  w 


—lUd.,  p.  105. 

Thus  early  do  we  &nd  an  illustration  of  this 
rule,  which  conatantly  reappears  as  we  travel 
down  the  annals  of  Parliament. 

The  successor  of  Sir  Nicholas  Bacon  was 
Lord  Chancellor  Bromley,  and  here  we  find  a 
record  interesting  to  us  at  this  moment.  After 
presiding  at  the  trial  of  Mary,  Queen  of  Scots, 
the  Lord  Chancellor  became  ill  and  took  to  his 
bed.  Under  the  circumstances  Sir  Edmund 
Anderson,  Ckt^  JtisUee  of  the  Caramon  Fleas, 
VMS  authorized  by  the  Queen  to  act  as  a  substi- 
tute for  ihe  Chancellor,  andthustheChief  Jua- 
tioe  became  the  Presiding  Officer  of  the  House 
of  Lords  to  the  close  of  the  session  without 
being  a  peer. 

Then  came  Sir  Christopher  Hatton,  the 
favorite  of'Queen  Elizabeth,  and  so  famous  as 
the  dancing  Chancellor,  who  presided  in  the 
House  of  Lords  by  virtue  of  his  office,  but 
never  as  a  peer.  He  was  followed  by  the  ex- 
emplary Bllesmere,  who  was  for  many  years 
Chancellor  without  being  a  peer,  but  finished 
his  career  by  adding  to  his  title  as  Presiding 
Officer  the  functions  of  a  member.  Tho  greatest 
of  all  in  the  list  now  followed,  AfVer  much 
effort  and  solicitation  Bacon  becomes  Chan- 
cellor with  a  peerage ;  but  it  i^  recorded  in  the 
Lords'  journals  that  when  he  spoke  he  removed 


"from  the  woolsack  to  his  seat  as  a  peer," 
thus  attesting  that  he  had  no  voice  as  Presiding 
Officer,  At  last,  when  the  corruptions  of  this 
remarkable  character  began  to  overshadow  the 
land,  the  Chi^  Justice  of  the  King's  Bench, 
Sir  James  Ley,  was  designated  by  tue  King  to 
act  as  Speaker  of  the  House  of  Lords.  ■  Soon 
afterwanl  Bacon  fell.  Meanwhile  it  is  said 
that  the  Chief  Justice  had  very  creditably  per- 
formed "the  duties  of  Speaker  of  the  House 
of  Lords."  {CampbeU's  ijtves  of  Chancellors, 
vol.  2,  p.  M3.)     Ino''  '  "       ' 

■'     languagf    ' 

Then  came  Coventry  and  Finch  as  Lord 
Keepers,  As  the  latter  absconded  to  avoid 
impeachment  by  the  House  of  Commons  Lit- 
tleton, Chief  Jiistice  of  the  Common  Pleas, 
"was  placed  on. the  woolsack  as  Speaker," 
At  a  later  time  he  received  the  great  seal  as 
Lord  Keeper,  This  promotion  was  followed 
by  a  peerage,  at  the  prompting   of  no  less  a 

Eerson  that  the  Earl  of  Strafford,  "who  thought 
e  might  be  more  useful  if  permitted  to  take 
part  in  the  proceedings  of  the  House  as  a  peer 
than  if  he  could  only  put  ih4  question  as 
Speaker."  (J6M,,  vol.  2,  p.  586,)  Clarendon 
in  his  history  says  that,  as  a  peer,  he  could 
have  done  Straffiard  "notable  service."  {His- 
tory of  the  SebeUioH,  book  8,  p,  104,)  But 
the  timid  peer  did  not  render  the  expected 

Then  came  the  period  of  civil  war,  when  one 
great  seal  was  with  the  King  and  another  was 
with  Parliament,  Meanwhile  the  Earl  of  Man- 
chester was  appointed  Speaker  of  the  Upper 
House,  and  as  such  took  his  place  on  the  wool- 
sack. As'apeer  he  had  all  the  privileges  of  a 
member  of  the  House  over  which  he  presided, 
Charles  II,  durii^  his  exile,  had  appointed 
Hvde,  afterward  Earl  of  Clarendon,  as  Chan- 
cellor ;  but  the  Monarch  was  for  the  time  with- 
and  without  a  parliament.  On  the 
in  1660  the  Chancellor  at  once  en- 
tered upon  all  his  duties,  judicial  and  parlia- 
mentary j  and  it  is  recorded  that,  "though  still 
a  commoner,  he  took  his  place  on  the  woolsack 
as  Speaker  by  prescription."  (Campbell' sidves, 
vol,  3,p,  187.)  Ayearlaterthecommonerwas 
raised  to  thepeerage,  thus  becoming  more  than 
Presiding  Officer.  Daring  illness  from  the  gout 
the  place  of  the  Chancellor  as  Presiding  Officer 
was  sometimes  supplied  by  Sir  Orlando  Brldg- 
raan,  Ghi^  Justice  of  the  Common  Pleas,  who, 
on  these  occasions,  was  Presiding  Officer,  and 
nothing  more.  Lord  Campbell  says  ' '  he  fre- 
quently sat  as  Speaker  in  the  House  of  Lords"— 
(ibid.,  279) — which  means  that  he  presided. 

On  the  disgrace  of  Lord  Clarendon,  the  dis- 
posal of  the  great  seal  was  the  occasion  of 
perplexity.  The  historian  informs  us  that 
"after  many  doubts  and  conflicting  plans 
among  the  king's  male  and  female  advisers 
it  was  put  into  the  hands  of  a  grave  common- 
law  judge,"  (ibid.,  p.  272)  bemg  none  other 
than  the  Chi^  Justice  ((f  the  Common  Pleas, 
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who  had  already  presided  in  the  absence  of  Lord 
Clarendon;  but  he  was  never  raised  to  thepeer- 
age.  Here  we  have  another  explanation  of 
the  precise  relation  of  such  an  official  to  the 
House.  Lord  Campbell  expreaely  remarks 
that  "'neTer  being  created  a  peec,  his  onli/ duty 
in  the  House  of  Lords  wau  to  pat  the  question, 
and  to  address  the  two  Houses  in  explanation 
of  the  royal  will  on  the  assembling  of  Parlia- 
ment." {Ibid.,  p.  281.)  Here  is  the  same 
re  cuiTing  definition  of  the  term,  preside. 

For  some  time  afterward  there  seema  to  have 
been  little  embarrassment.  Nottingham,  who 
did  so  much  for  equity;  Shaftsbury,  who  did 
ao  little;  Gailford,  so  famous  through  con- 
temporary biography;  and  Jeffries,  so  justly 
infamous,  successively  heads  of  the  law,  were 
all  peers.  But  at  the  revolutioa  of  1663  there 
was  an  intercegnurn,  which  brought  into  relief 
the  relations  between  the  Upper  House  and  its 
Presiding  Officer.  Jeffries  on  his  flight  dropped 
the  great  seal  in  the  Thames.  King  James 
had  gone  There  was,  therefore,  no  Residing 
Othcer  loi  the  Lords  In  order  to  supply  this 
wint  tae  Lords,  at  the  meeting  of  the  Con^ 
vi-niion  Parliament,  chose  one  of  their  own 
numbers,  the  Marquis  of  HalifHx,  as  their 
Speaker,  and,  lu  the  exercise  of  the  power 
inherent  m  them,  they  continued  to  reelect 
him  dav  by  day  During  thu  period  he  was 
atiictly  President  pio  tempoie  At  last  Sir 
Robert  Atkyns,  Chief  Barm  qf  the  Exckeqt  , 
a  commoner,  took  his  seat  on  the  woolsack 
as  Speaker,  appointed  by  the  Crown.  Here, 
again,  we  learn  that  "serious  inconvenience 
was  experienced  from  the  occupier  of  the  wool- 
sack noifteinir  a  memiwo/(AeS«ise."  {Ibid., 
vol.  4.  p.  63.)  At  last,  in  1893,  the  great 
seal  nas  handed  to  &ir  John  Somers,  Lord 
Keeper  j  and  here  we  have  another  authentic 
illustration  of  the  rule.  Although  the  official 
head  of  the  English  law,  and  already  exalted 
for  his  ability  and  varied  knowledge,  this  great 
man,  one  of  the  saviors  of  constitutional  lib- 
erty in  England,  was  for  some  time  merely 
Presiding  Officer.  The  historian  records  that 
"while  he  remained  a  commoner  he  presided 
on  the  woolsack  only  as  Speaker,''  {ibid. 
118;)  that  he  "had  only  to  put  the  quest 
and  took  no  part  in  debate."  {Ibid.,  p.  122,) 
This  is  the  more  worthy  of  notice  because 
Somers  was  recognised  as  a  consummate  ora- 
tor. Atlast, accordingtothehistorian,  "there 
was  a  strong  desire  that  he  should  take  partin 
the  debates;"  and  the  King,  to  enable  him  to 
do  this,  pressed  his  acceptance  of  a  peerage, 
which,  after  some  further  delay,  he  did,  and 
he  was  afterward  known  as  Lord  Somers. 
imd.,v  126.) 

In  the  vicissitudes  of  puhlic  life  this  great 
character  was  dismissed  from  office,  and  a  suc- 
cessor was  found  in  an  inferior  person.  Sir 
Matthew  Wright,  who  was  created  Lord  Keeper 
without  a  peerage.  For  the  five  years  of  his 
official  life  it  is  recorded  that  he  occupied  the 
woolsack,  "merely  pulUng  the  guistion,  and 


having  no  •influence   oeer   the   proceedings." 
(/6id.,  p,  2*6.)    Ihm  he  presided. 

Then  came  the  polished  Cowper,  at  first  with- 
out a  peerage,  but  afler  a  short  time  created  a 
member  of  the  House.  Here  again  the  histo- 
rian records  that  while  he  remained  a  com- 
moner "  he  took  his  place  im.  the  woolsack  as 
Speahei;  without  a  right  to  debate  or  vote." 
It  appears  that,  "  not  beingpermitted  to  share 
in  the  debatesof  the  House  of  Lords,  he  amused 
himself  b:r**»king  notes  of  the  speeches  on  lie 
opposite  sides."  {Ibid.,  pp.  304,  805.)  After- 
ward, even  when  a  peer  and  as  Chancellor, 
presiding  at  the  impeachment  of  Saoheverell, 
Lord  Cowper  did  not  interfere  further  than  by 
saying,  "Gentlemen  of  the  House  of  Com- 
mons," or  "  Gentlemen,  you  that  are  counsel 
for  the  prisoner,  may  proceed."  {Ibid.,  p.  318.) 

Harcoiirt  followed  Oowpev  as  Keeper  of  the 
greai  sea! ;  but  he  was  not  immediately  raised 
to  the  peerage.  It  is  recorded  that  during  one« 
year  he  had ''only to  sit  as  Speaker."  {Ibid., 
p.  459.)  Thatis,  liehadonly  to^resJ(£e.  After- 
ward, as  a  peer,  he  became  a  member  of  the 
body.  He  was  succeeded  as  Chancellor  by  the 
Earl  of  Macclesfield  with  all  the  rights  of 
membership. 

Lord  Macclesfield,  being  impeached  of  high 
_  imes  and  misdemeaaors  as  Chancellor,  Sir 
Peter  King,  at  the  time  Chief  Justice  of  the' 
Common  Pleas,  was  made  Fresidirtg  Officer  of 
the  Upper  Souse,  with  only  the  limitedpowers 
belonging  to  a  Presiding  Officer,  who  is  not  a. 
member  of  the  body.     Here  the  record  is  oora- 

Elete.  Turn  to  the  trial  and  you  will  see  it  all. 
b  was  he  who  gave  directions  to  the  managers; 
and  also  to  the  counsel — who  put  the  question; 
and  afterward  pronounced  the  sentence,-  but 
he  acted  always  as  Presiding  Officer,  and' 
nothing  else.  I  do  not  perceive  that  he  made 
any  rulings  during  the  jprogress  of  the  trial. 
He  was  Chief  Justice  of  the  Common  Pleas, 
acting  as  President  ^ro  tempore.  The  report 
describing  the  opening  of  the  proceedings  says 
that  the  articles  of  impeachment,  with  the 
answer  and  replication,  were  read,  "by  dfreo- 
tiou  of  Lord  Chief  Justice  King,  Speaker  of 
the  House  of  Lords."  {Howell,  Slate  Trials, 
vol.  16,  p.  768.)  This  instance  furnishes 
another  definition  of  the  term  preside. 

All  this  is  compendiously  described  by  Lord^ 
Campbell,  as  follows; 

"  Sir  Poter,  nol  ieint'i' sesr.  o/  courte  hid  no  delib- 
eraltvsvotea.-bDtdarmgthetriRl.aGUieorgaD  of  the 
House  of  Peers,  he  resalnted  the  prooedure  without 
aor  speainl  vote,  intimaClne:  to  Che  mnnB«eTii  und  to 
the  ooanael  ftir  the  defendant  when  thay  were  to 
Bpeak  and  to  addaee  their  evidenoo.  After  the  ver- 
diet  of  guilty,  he  ordered  the  Blank  EOd  to  produoo 
Msncleoneratthebar;  andtheSpeakarof  theHoBse 
of  CommoDB,  having  dentand«d  Judgment,  he,  in 
Kood  taste,  e^sCaialne:  bom  making  any  comment, 
dry];,  but  eolenmly  and  impresstvely  pTouonncedthe 
aantenpewhichtheHonsehad  agreed  upon."— Camp- 
beWa  Livm.  vol.  4,  p.  608. 

This  proceeding  was  in  1725.  At  this  time 
Benjamin  Franklin,  the  printer-boy,  was  act- 
ually in  Loudon.    It  is  difficult  to  imagiue  that 
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thia  precocious  character,  whose  obaervat  on 
in  public  aflEiirB  was  as  remarkable  as  in  ph  1 
osopby,  should  have  passed  eighteen  mon  hs 
in  London  at  this  very  period  without  not  ng 
this  remarkable  trial  and  the  manner  in  which 
it  waa  conducted.  Thus  earl;  in  life  he  saw 
that  a  Chief  Justice  might  preside  at  an  im- 

SBEiehment  without  being  a  memher  of  the 
[ouae  of  Lords  or  exercising  any  of  the  pow- 
ers which  belong  to  membership. 

Besideshisemmenceaea  Chief  Justice,  King 
was  the  nephew  of  the  great  thinker  who  has 
exercised  such  influenceon  English  and  Amer- 
ican opinion,  John  Loofce.  Shortly  after  pre- 
siding at  the  impeachment  as  Chief  Justice  he 
became  Chancellor,  with  a.peer^e. 

He  waa  followed  in  his  high  post  by  Talbot 
and  Hardwicke,  each  with  a  peerage.  Jump- 
ing the  long  period  of  their  suceeasfal  admin- 
istrationa,  when  lie  Presiding  Officer  was  also 
ft  member  of  the  Upper  House,  I  come  to  an- 
other instance  where  the  position  of  the  Pre- 
siding Officer  became  peculiarly  apparent ;  and 
thia,  too,  occurred  when  Benjamin  Franklin 
was  onhia  protracted  visit  to  London,  as  agent 
for  the  Colonies.  I  refer  to  Sir  Robert  Hen- 
ley, who  became  Lord  Keeper  in  1757,  with- 
out a  peerage.  The  King,  George  II,  did  not 
like  him,  and  therefore,  while  placing  him  at 
the  head  of  the  law,  declined  to  make  him 
member  of  the  House  orer  which  he  was 
preside.  At  last,  in  1760,  the  neoe^ties 
the  poblice  service  couatrwned  his  elevation  to 
the  peerage,  and  soon  afterward  George  III, 
who  succeeded  to  the  throne  without  the  ani- 
Tnoaities  of  hia  grand&ther,  created  him  Chan- 
cellor and  Barl  of  North  Ington. 

For  four  years  Henley,  while  still  a  com- 
moner, was  Presiding  Officer  of  the  House  of 
Lords.  During  this  considerable  period  he 
was  without  a  voice  or  vot«.  The  historian 
remarks  that  "if  there  had  been  any  debates 
he  was  precluded  from  taking  part  in  them." 
{Campbell's  Lines,  vol.  4,  p.  188.)  And  thei 
again,  in  another  place,  he  pictures  the  di 
fenseless  condition  of  the  unhappy  magistrate 
with  regard  to  his  own  decisions  in  the  c 
below,  when  heard  on  appeal,  as  follows : 

"Lord  Keeper  Heo'iey,  till  raised  to  the  peecaee. 
used  tscomplMabitterir  afbeinsoblieedtopattbe 
question  for  the  reTersttl  of  hia  own  decrees,  without 
being  permitted  to  say  a  word  in  support  of  them."— 
J6i<£„  vol.  1,  -  "  --- 


Lord  Eldon,  in  his  Anecdote  Book,  furnishes 
another  statement  of  this  case,  as  follows : 

■'  When  Sir  Robert  Henley  j>r*juJerf  in  the  Honse 
of  Iiorde  as  Lord  Keeper  ho  could  not  enter  inl 

bate  as  II  ebaocellor  being  a  peer  does;  and,  t 

fore,  when  there  was  an  appeal  from  bis  judgment  in 
tlieCourtofObaaeery  and  the  law  lords  [hen  in  the 
HonSB  moved  to  reverse  hisjudements,  be  could  no* 
state  the  eiounds  of  his  opinions  and  snpport  hi 
decisions.' ^lloiss'i  Life  of  Eldon,  vol.  1,  p.  S19. 
And  thus  for  four  years  this  commoner  pre 
sided  over  the  House  of  Lords. 

A  few  months  before  Henley  first  took  his 
plaoo  as  Presiding  Officer,  Franklin  arrived  in 
London  for  the  second  time,  and  contiiiued 


th  a  bu  y  ha  er,  until  after  the  judge 
w  s  c  ated  je  Even  if  he  had  beea 
gno  ant  of  Pa  1  am  ntary  usiu;e,  or  had  for- 
gott  what  J  a  d  at  the  trial  of  Lord  Mac- 
clesfield, he  could  not  have  &iie(l  to  note  that 
the  House  of  Lords  had  for  its  Presiding  Offi- 
cer an  eminent  judge  who,  not  being  a  mem- 
ber, conld  take  no  part  in  its  proceedings  be- 
yond putting  the  question. 

Afterward,  in  1790,  there  was  a  different 
arrangement.  Owing  to  a  difficulty  in  finding 
a  proper  person  as  Chancellor,  the  great  seal 
was  put  in  commission,  and  Lord  Mansfield, 
Chief  Justice  of  England,  was  persaaded  to 
act  as  Presiding  Officer  of  the  Upper  House. 
Curiously  enough,  Franklin  was  again  in  Eng- 
land on  his  third  visit,  and  remained  througO 
the  service  of  Lord  Mansfield  in  this  capacity. 
Tbua  this  illustrious  American,  afterward  a 
member  of  the  convention  thalv  framed  the 
National  Constitution,  had  at  two  different 
times  Been  the  House  of  Lords  with  a  Presid- 
ing Officer  who,  not  being  a  member  of  the 
body,  could  only  put  the  ciuestion,  and  then 


speak,  as  well  as  put  ti 


Bat  Franklin  w'afl  not  tTie  only  member  of 
the  National  Convention  to  whom  these  prece- 
dents were  known,  One  or  more  had  been 
educated  at  the  Temple  in  London.  Others 
were  accomplished  lawyers,  familiar  with  the 
courts  of  the  mother  country.  I  have  already 
mentioned  that  Blackstone's  Commentaries) 
where  the  general  rule  is  clearly  stated,  waS 
as  well  known  in  the  Colonies  as  in  the  mother 
country.  Besides,  our  fathers  were  not  ignor- 
ant of  the  history  of  England,  which  down 
to  the  Declaration  of  Independence  had  been 
their  hiatory.  The  English  la.walso  was  theirs. 
Not  a  case  m  its  books  which  did  not  belong 
to  them  as  well  as  to  the  frequenters  of  Westr 
minster  Hall.  The  State  Trials,  involving  prin- 
ciples of  constitutional  law,  and  embodying 
these  very  precedents,  were  all  known.  Har- 
grave's  collection  in  several  folios  had  p.Iready 
passed  through  at  least  four  editions  some 
time  before  the  adoption  of  our  National  Con- 
stitution. I  cannot  err  in  supposing  that  all 
these  were  authoritative  guides  in  onr  countiy 
at  that  time,  and  that  the  National  Constitu- 
tion was  fashioned  in  all  the  various  lighta, 
historical  and  judicial,  which  they  furnished. 

The  conclusion  is  irresislible,  that,  when  oar  , 
fathers  provided  that  on  the  trial  of  the  Presi- 
dent of  the  United  States  "  the  Chief  Justice 
shall  preside,"  they  used  the  term  "preside" 
in  the  sense  it  had  already  acquired  in  Patlia- 
mentary  Law,  and  did  not  intend  to  attach  to 
it  any  different  signification ;  that  they  knew 
perfectly  well  the  parliamentary  distinction 
between  a  Presiding  Officer  a  member  of  the 
House  and  a  Presiding  Officer  not  a  member ; 
that,  in  constituting  the  Chief  Justice  Presiding 
Officer  for  a  special  temporary  purpose,  they 
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country,  when  tiieLord  Keeper,  Cbief  Justice, 
or  other  judicial  pexHonage  had  been  appointed 
to  "  preside"  overthe  House  of  Lords,  ofwhicb 
he  was  not  a  member,  as  our  Chief  Jnstice  ia 
appointed  to  preside  over  the  Senate,  of  which 
he  is  Uot  a  member ;  that  the;  found  in  thia 
eonatantiy  recurring  example  an  apt  precedent 
for  their  guidance ;  that  they  followed  this 
precedent  to  al!  intents  and  purposes,  using, 
■with  regard  to  the  Chief  Justice,  the  reoeived 
parliamentary  language,  that  he  ehalt  "pre- 
side," and  nothing  more;  that,  according  to 
this  precedent,  they  never  intended  to  impart 
to  the  Chief  Justice,  President  pro  tempore  of 
the  Senate^any  other  powers  than  those  of  a 
Presiding  Officer  not  a  member  of  the  body ; 
and  that  these  powers,  as  exemplified  in  an 
unbroken  series  of  instances  extending  over 
centuries,  under  different  kings  and  thiough 
various  administrations,  were  simply  to  put  the 
question  and  to  direct  generally  the  conduct 
of  husinesB,  without  undertaking  in  any  way, 
hy  voice  or  vote,  to  determine  any  question, 
preliminary,  interlocutory,  or  final. 

In  stating  this  conclusion  I  present  simply 
the  result  of  the  authorities.  It  is  not  I  who 
speak;  it  is  the  authorities.  My  own  Judg- 
ment  may  be  imperfect;  but  here  ia  a  mass  of 
testimony,  concurring  and  cumulative,  without 
a  single  exception,  which  cannot  err. 

Plainly  and  unmistakably  the  provisio 
our  Conatitiitiou  authorizing  the  Chief  Justice 
to  preside  in  the  Senate,  of  which  he  is  not  a 
member,  was  modeled  on  the  English  original. 
This  English  original  was,  according  to  the 
language  of  Mr.  Wirt,  the  "archetype"  which 
our  fathers  followed.  As  such  it  was  embodied 
in  our  Coustitntion,  as  much  as  if  the  Consti- 
tntion  in  its  text  expressly  provided  that  the 
Chief  Justice,  when  presiding  in  the  Senate, 
had  all  the  powers  accorded  by  parliamentary 
usage  to  such  a  functionary  when  presiding  ir 
the  Upper  House  of  Parliament,  without  beini 
Et  member  thereof.  In  saying  that  he  shai 
"preside"  the  Constitution  confers  on  thi 
Chief  Justice  no  powers  of  membership  in  the 
Senate,  and  by  the  well-defined  term  employed, 
limits  him  to  those  precise  fanctions  sanc- 
tioned at  the  time  by  immemorial  usage. 

Thus  far  I  have  considered  this  provision  in 
the  light  of  authorities  already  known  and  rec- 
ognised at  the  adoption  of  the  National  Con- 
stitution. This  is  enough;  for  it  is  by  these 
(tuthorities  that  its  meaning  must  he  determ- 
ined. You  cannot  reject  these  without  set- 
tang  at  defiance  a  fiseil  rule  of  interpretation, 
and  resorting  instead  to  vague  inference  oi 
mere  imagination,  quickened,  perhaps,  hyyonr 
desires.  Mere  imagination  and  vague  infer- 
ence—quickened,  perhaps,  by  your  desires- 
are  out  of  place  when  Parliamentary  Law  is 
beyond  all  question. 

Pardon  me  if  I  protract  this  ailment  by  at 
additional  illustration  derived  from  our  owt 
congressional  kistory.     This  will  ha  found  un 


der  the  parallel  provision  of  the  Constitution 
relating  to  the  Vice  President,  which,  after 
much  debate  in  another  generation,  received 
an  authoritative  interpretation.  It  is  as  fol 
lows!  "The  Vice  President  of  the  United 
States  shall  he  President  of  the  Senate,  but 
shall  have  no  vote  unless  they  be  equally  di- 
vided." In  other  words,  the  Vice  President, 
like  the  Chief  Justice,  shall  preside  in  the  Sen- 
ate, but,  unlike  the  Chief  Justice,  with  a  cast- 
ing vote.  His  general  powers  are  all  implied 
in  the  provision  that  he  shall  fireside. 

STo  question  has  occurred  with  regard  to  the 
vote  of  the  Vice  President,  for  this  is  expressly 
regulated  by  the  Constitution.  But  the  other 
powers  of  the  Vice  President,  -whm  presiding 
in  the  Senate,  are  left  to  Parliamentary  Law 
and  the  express  rules  of  the  body.  Some  of 
the  latter  were  settled  at  an  early  day.  On 
looking  at  the  rules  of  the  Senat«  adopted  at 
the  beginning  it  will  be  found  that,  independ- 
mt  of  nis  casting  vote,  nothing  was  originally 
-■ecognized  as  belonging  to  a  presiding  Vice 
President  beyond  his  power  to  occupy  the 
chair.  Al!  else  was  determined  bv  the  rules. 
For  instance,  Senators,  when  speaking,  are  to 
address  the  Chair,  This  rule,  which  seems  to 
us  so  superfluous,  was  adopted  16th  April, 
1789,  early  in  the' session  of  the  First  Con- 
gress, in  order  to  change  the  existing  Parlia- 
mentary Law,  under  which  a  member  of  the 
Upper  House  of  Parliament  habitually  ad- 
dresses his  associates,  and  never  the  Chair. 
Down  to  this  day,  in  England,  a  peer,  rising 
to  sneak,  says,  "My  Lords,"  and  never  "  My 
Lord  Chancellor,"  although  the  l&ttBT presides. 
Another  rule,  adopted  at  the  same  date,  has 
a  similar  origin.  By  Parliamentary  Law,  in 
the  Upper  House  of  Parliament,  when  two  mem- 
bers nse  at  the  same  time,  the  House,  by  their 
cry,  indicate  who  shall  sp^k.  This  was  set 
aside  by  a  positive  rule  of  the  Senate  that,  in 
such  a  case,  "  the  President  shall  name  the  per- 
son to  speak."  The  Parliamentary  Law  that 
the  Presiding  Officer,  whether  a  member  or 
not  a  member,  shall  put  the  question,  was 
reHnforced  by  an  express  rule  that  "  all  ques- 
tions shall  be  put  hy  the  President  of  the 
Senate." 

Although  the  rules  originally  provided  that 
when  a  member  is  called  to  order  "  the  Presi- 
dent shall  determine  whether  he  is  in  order  or 
not,"  they  fiuled  to  declare  by  whom  the  call 
to  order  should  be  made.  There  was  nothing 
conferring  this  power  upon  the  Presiding  Offi- 
cer, while.by  Parliamentary  Law  in  the  Upper 
House  of  Parliament,  no  Presiding  Officer,  as 
such,  could  call  to  order,  whatever  he  might 
do  as  a  member.  The  powers  of  the  Presiding 
Officer  in  the  Senate  were  left  in  this  uncer- 
tainty ;  but  t!ie  small  numbers  of  Senators  and 
the  prevailing  courtesy  prevented  trouble.  At 
last,  in  the  lapse  of  time,  the  numbers  increased 
and  the  debates  assumed  a  more  animated 
character.  Meanwhile,  in  1825,  Mr.  Calhoun 
became  Vice  President.    This  ingenious  pei- 


,  Google 


u 


son,  Eeverely  logical,  and  at  tiia  time  enjoying 
the  oonfidonoQ  of  the  couatry  to  a  rare  degree, 
inBUted  that,  as  Preaidine  Officer,  ho  had  no 

Eower  bnt  to  earry  into  efiect  the  rules  adopted 
y  the  hody,  and  that,  therefore,  in  the  ahsenoe 
01  any  rule  on  the  subject,  he  was  not  em- 
powered to  call  a  Senator  to  order  for  words 
Bpoken  in  dehate.  His  couclndon  was  given 
as  follows : 

"  The  Chair  had  no  nower  beyond  the  rules  of  the 
Senate.  If  wouW  tfatid  in  ike  ligM  of  a  usiirjier  Mere 
y,  to  attempt  to  exsroiis  nteh  a  pojcei:  It  was  loo  hinh 
o  ooMer  for  the  Chair."  ••■*«"  The 
Cnwr  would  noTor  aBBume  any  power  not  vest«d  in 
lii  bat  wonid  ever  show  flrmneaa  in  eserciaing  those 
powers  thfttwaroTflated  in  thaCh  air.  "—Omffressionoi 
S^ei,  182&-26,  p.  759. 

The  qnesdon  with  regard  to  the  powers  of 
the  Chair  was  transferred  from  the  Senate 
Chamber  to  the  public  press,  where  it  was  dis- 
cnsaed  with  memorable  ability.  An  article  in 
the  National  Intelligencer,  underthe  signature 
of  Patrick  Henry,  attributed  to  John  Quincy 
Adams,  at  the  time  President,  assumed  that 
the  powers  of  the  Vice  President,  in  calling  to 
order,  were  not  derived  from  the  Senate,  but 
that  they  came  strictly  from  the  Constitution 
itself,  which  authorizes  him  to  preside,  and 
that  in  their  exercise  the  Vice  Resident  was 
wholly  independent  of  the  Senate.  To  this 
assumption  Mr.  Calhoun  replied  in  two  articles, 
under  the  signature  of  Onslow,  where  he  shows 
an  ability  not  unworthy  of  the  cmioent  parlia- 
mentarian whose  aamehc  for  the  time  adopted. 
The  point  in  issue  was  not  unlike  that  now 


that  certain  powers  were  inJierent  in  the  Vice 
President,  as  Presiding  Officer  of  the  Senate, 
precisely  as  it  is  now   insisted   that  certain 

Jowers  are  inherent  in  the  Chief  JuatJce  when 
e  becomes  Presiding  Officer  of  the  Senate. 
Mr.  Calhoun  thus  replied,  in  words  applicable 
to  the  present  ocoamon ; 

"I  affirm  that,  aa  a  PresidinE  Officer,  the  Tiee 
Presidont  but  no  mlurerd  power  whatOTer,  wnleae 
that  of  iLaiv^  to^oJ  theSsnaXe  rtvxy  presoribe  hy  tie  mleB 
he  »aeh  a  power.  There  ore, indeed. inberent  powers, 
bntther  aretn  tbeboi&.sndnotintheaiKcer.  Heia 
a  mere  Kent  to  Bieraias  the  will  of  tba  former.  Ho 
can  exerUBe  no  power  which  he  does  not  hold  br 
delegation,  axpreaa  or  Implied." — (hSumn't  Life  and 
Speeehee.p.n. 

Then  again  he  says,  in  reply  to  an  illustra- 
tion that  nad  been  employed: 

*^  Thereienot the  teaet  analog betloe&ilhG  riuh/g  o?irf 
dviiei  of  a  judoe  aitd  those  of  a  Presiding  Officer  in  a 
deliberative  aieemblv.  The  analogy  Is  aftogethei  tlie 
other  way.  Itia  betwean  thecourt  and  the  House." 
(,J3,id.,p.m 

It  would  be  difficult  to  answer  the  reasoning 
of  Mr.  Calhoun.  Unless  all  the  precedents, 
in  unbroken  series,  are  set  aside,  a  Preading 
Officer  not  a  member  of  the  Senate  has  no 
inherent  powers  except  to  occupy  the  chair  and 
to  put  the  Question.  All  else  must  be  derived 
from  grant  m  the  Constitution  or  in  the  rules 

of  the  body.  In  the  absence  of  any  such 
grant,  we  must  be  contented  to  observe   " 

mandates  of  the  Lex  Parlimneataria. 

objections  of  Mr.  Calhoun  brought  to  light  the 


I  feeble  powers  of  our  Presiding  Officer,  and  a 
remedy  was  forthwith  applied  by  an  amend- 
ment of  the  rules,  making  it  his  duty  to  call 
to  order.  Thus  to  his  general  power  as  Pre- 
siding Officer  was  superadded,  by  express  rule, 
a  furUier  power,  not  existing  by  ParUameutary 
Law;  and  such  is  the  rule  of  the  Senate  at  this 

I  turn  away  from  this  Vice  Presidential  epi- 
sode, contenting  myself  with  reminding  you 
how  clearly  it  shows  that,  independent  of  the 
rules  of  tne  Senate,  the  Presiding  Officer  as 
such  had  small  powers ;  that  he  could  do  very 
little  more  than  put  the  question  and  direct 
the  Secretary ;  and,  in  short,  that  ^ur  iktbers, 
in  the  interpretation  of  his  powers,  had  tacitly 
recognized  the  time-honored  aud  prevailing 
usage  of  Parliament,  which  in  itself  is  a  com- 
manding law.  But  a  Chief  Justice,  when  pre- 
siding in  the  Senate,  is  not  less  under  this 
commanding  law  than  the  Vice  President. 

Thus  fai  I  have  confined  myself  to  the  Par- 
liamentary law  governing  the  Upper  House 
of  Parliament  and  of  Congress.  Further  illus- 
traUon  may  be  found  in  the  position  of  the 
Speaker,  whether  in  the  House  of  Commons 
or  the  House  of  Representatives.  Here  there 
is  one  cardinal  distinction  to  be  noted  at  the 
outset.  The  Speaker  is  ahuajis  a  member  of 
the  Mimse,  in  which  respect  he  differs  from  the 
Presiding  Officer  of  the  Upper  House  in  either 
country.  As  a  member  hehas  a  constituency, 
which  IS  represented  through  him ;  and  here  ia 
another  difference.  The  Presiding  Officer  of 
the  Upper  House  has  no  constituency.  There- 
fore his  only  duty  is  to  preside,  unless  some 
other  function  be  superadded  by  the  Constitu- 
tion or  the  rules  of  the  body. 

All  authorities  make  the  Speaker  merely  ihe 
organ  of  the  House,  except  so  far  as  his  repre- 
sentative capacityisrecognized.  In  the  Com- 
mons he  can  vote  only  when  the  House  is 
equally  divided.  In  our  House  of  Represent- 
atives his  name  is  sometimes  called,  although 
there  is  no  tie;  but  in  each  case  he  votes  in  his 
representative  capacity,  and  not  as  Speaker, 
In  the  time  of  Queen  Elizabeth  it  was  insisted 
that  "because  hewasoneont  of  our  own  num- 
ber and  not  a  stranger,  therefore  he  hath  a 
voice."  But  Sir  Walter  Raleigh  replied  that 
"the  Speaker  was  foreclosed  of  his  voice  6y 
taking  that  place."  i^D' Eases' s  Journals,  Q8Sf 
084.)  The  latter  opinion,  which  has  been  since 
ovemiled,  attests  the  disposition  at  that  early 


day  to  limit  his  powi 

Gushing,  in  his  elaborate  work,  brings  to- 
gether numerous  illustrations  under  this  head. 
Here  ia  his  own  language,  containing  the  es- 
sence of  all: 

"  The  Presiding  Officer,  thongh  entitled  on  all  oa- 
easiona  to  be  treated  with  the  greatest  attention  and 
lespeotbythe  Individii&lmembera,  beoanse  tb  epower 
and  digiil^  and  bonor  of  the  aasembly  are  omciollv 
— Sodiadin  bia  peraonj^iV  jiet  *«<  the  ee '■' 
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"Tke  duties  of  a  Piesiiling  Offiuer 

nature,  and  reouire  hit" 

exclusively  the  cosfidei 


AssembI]'.  thnt, 


meutioDed.  hsiE  not  allowed  Co  e 
functions  than  those  wbioh  prope 
oSice  I  thai  u  to  eav.  ie  i>  eaxlmei 
pfopOBitioii9  to  the  AsBtmhly,  fr 


„,  ^.  .H*  oontctna^w m  t^ 

I,  cmd/rtHB  oolinH."-iKii.,  8  BOO. 
At  an  early  day  an  English  Speaker  vividly 
characterized  his  relations  to  the  House  ^hen 
he  describes  himself  as  ''one  of  themselves  to 
he  the  mouth,  and,  indeed,  the  servant  of  all 
the  rest."  {Hansard's  Farliamentary  His- 
tory,  vol.  2,  p.  535.)  This  character  appears 
in  the  memorable  incident  when  King  Charles 
in  his  madness  entered  the  Commons,  and 
going  directly  to  the  Speaker  asked  for  the  five 
members  he  wished  to  arrest.  Speaker  Len- 
thall  replied  in  ready  words  which  reveal  the 
function  of  the  Presiding  Officer;  "May  it 
please  your  Majesty,  I  have  neither  eyes  to  see, 
nor  tongue  to  speak,  in  this  place,  but  as  the 
House  is  pleased  to  direct  me,  whose  servant  I 
am  here.''  (IIat3eU,vol.2,p.U%)  This  reply 
was  as  good  in  law^  in  patriotism.  Different 
words  were  employed  by  Sir  William  Scott, 
afterward  Lord  Stowell,  when,  in  1802,  on 
moving  the  election  of  Mr.  Speaker  Abbott,  he 
declared  that  a  Speaker  must  add  ''to  a  jeal- 
ous affecdon  for  the  privileges  of  the  House 
an  awfiil  sense  of  its  duties."  (Hansard's 
Parliamentary  History,  vol.  36,  p.  915.)  But 
the  early  Speaker  and  the  great  judge  did  not 
differ  in  substance.  They  both  attest  that  the 
Speaker,  when  in  the  chair,  is  only  the  organ 
of  the  House  and  nothing  more. 

Passing  from  The  Speaker  to  the  Clerk  w( 
shall  find  still  another  illustration  showing  thai 
the  word  preside,  under  which  the  Chief  Jus- 
tice derives  all  his  powers,  has  received  an 
authoritative  interpretation  in  the  Bules  of  the 
House  of  Representatives,  and  the  comment- 
aries thereupon.  I  cite  ftom  Barclay's  Digest 
the  following  summary: 


^ ^ —  „.  ^„. , ,  r,^ — 'ef,undeFU/Mfita  to  deoidt 

QuesHona  of  order."— Barclay' a  Digfat,  P.  4J. 

In  another  place,  after  stating  that  in  sev- 
eral Congresses  there  was  a  failure  to  elect  a 
Speaker  for  several  days ;  that  in  the  Twenty- 
Sixth  Congress  there  was  a  failure  for  eleven 
days  ;  that  in  the  Thirty- First  Congress  there 
was  a  failure  for  nearly  a  month ;  that  in  the 
Thirty- Fourth  and  Thirty-Sixth  Congresses, 
respectively,  there  was  a  failure  for  not  less 
than  two  months,  the  author  sajs; 

"Dnring  the  three  lust-named  periods,  while  the 
House  was  without  a  epeaJter,  the  Clerk  pmided 
over  its  deliberations!  not,  however,  exeratine  the 

of  order,  but,  aa  in  the  case  of  other  questions,  put- 
ting tham  to  the  House  for  its  decision."    (p.  114.) 

This  limited  power  of  the  Clerk  is  thus  de- 
scribed in  a  marginal  note  of  the  author — 


The  author  then  proceeds 


"  To  relieve  tutnrs  nooses  oi  some  oi  tue  aimcuiues 
wMoh  grew  out  of  the  very  limited  power  of  the  Clerk 
SB  n  PraiidiaB  tMcer,  the  House  of  the  Thirtv-Sixth 
CongresB  adopted  the  presant  one  hundred  and  forty- 
sixth  Redone  hundred  and  fortr-seventb  rules,  which 
Erovide  that,  pending  the  eleotion  of  a  Sf  eaker,  the 
lerk  ehall  preserve  order  and  deoornm,  and  shall 
decide  nil  questions  of  order  that  may  aiise.  lubjeot 
to  appeal  to  the  House."  (p.  114) 

Fro.n  this  impartial  statement  we  have  a 
practical  dejinittou  of  the  word  preside.  It  is 
difficult  to  see  how  it  can  have  a  different  sig- 
nification when  it  is  said  in  the  Constitutioa 
"  the  Chief  Justice  shall  preside."  The  word 
is  the  same  in  the  two  cases,  and  it  must  have 
substantially  the  same  meaning,  whether  it  con- 
cern a  Clerk  or  a  Chief  Justice.  Nobody  ever 
supposed  that  a  presiding  Clerk  could  rule  or 
vote.     Can  a  presidiiig  Chief  Justice  ? 

The  claim  of  a  presiding  Chief  Justice  be- 
comes still  more  questionable,  when  it  is  con- 
sidered how  positively  the  Conslitnlion  declares 
that  the  Senate  "  shall  have  the  soZe  power  to 
try  all  impeachments,"  and,  still  farther,  that 
conviction  can  be  only  by  "the  concurrence  of 
tmothiTisoftke  members  present."    These  two 

frovisions  accord  powers  to  the  Senate  soldy, 
f  a  presiding  Chief  Justice  can  rule  or  vote, 
the  Senate  has  not  "the  sole  power  to  try;" 
for  ruling  and  voting,  even  on  interlocutory 
questions,  may  determine  the  trial.  A  vote 
to  postpone,  to  withdraw,  even  to  adjonrnj 
might  under  peculiar  circumstances  exercise 
a  decisive  influence.  A  vote  for  a  protracted 
adjournment  mighi  d^eat  the  trial.  Notori- 
ously such  votes  are  among  the  devices  of  par- 
liamentary apposition.  In  doing  anythinglike 
this  a  presiamg  Chief  Justice  makes  himself 
a  trier,  and,  if  he  votes  on  the  finaljudgment, 
he  makes  iiita&eif  a  member  of  the  SencSe;  but 
he  cannot  be  either. 

It  is  only  a  casting  vote  that  thus  far  the 
^rmiJiHg  Chief  Justice  has  assumed  to  give. 
But  he  has  the  same  power  to  vote  always  as 
to  vote  when  the  Senate  are  equally  divided. 
No  such  power  in  either  case  can  be  found  in 
the  Constitution  or  in  Parliamentary  Law. 
By  the  Constitution  he  presides  and  nothing 
more,  while  by  Parliamentary  Law  there  is  no 
easting  vote  whore  the  Presiding  Officer  is  not 
a  member  of  the  body.  Nor  does  there  seem 
to  be  any  difference  between  a  casting  vote  on 
an  interlocutory  question  and  a  casting  vote 
on  the  final  question.  The  first  is  determined 
by  a  majority,  and  the  latter  by  two  thirds ;  but 
it  has  been  decided  in  our  country  that  "if  the 
assembly  on  a  division  stands  exactly  one 
third  to  two  thirds  Uiere  is  the  occasion  for 
the  giving  of  a  casting  vote,  because  the  Pre- 
siding Officer  can  then,  by  giving  his  vote,  de- 
cide Uie  question  either  way."  (Oushing,  Lex 
Parliamentaria,  ^ZW.)  This  statement  reveals 
still  further  how  inconsistent  is  the  claim  of 
the  presiding  Chief  Justice  with  the  positive 
requirement  of  the  Constitution. 
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I  would  not  keep  out  of  sight  any  consider- 
ation which  seems  in  any  quarter  to  throw 
light  on  this  claim ;  and  therefore  I  take  time 
to  meutlou  an  analogy  which  has  been  in- 
voked. The  exceptional  provision  in  the  Con- 
Btitution,  under  which  the  Vice  President  haa 
a  casting  vote,  on  ordinary  occasions,  is  taken 
from  its  place  ill  another  clause  and  applied 
to  the  Chief  Justice.  It  is  grarely  argued  that 
the  Chief  Justice  is  a  substitute  for  the  Vice 
President,  and,  as  the  latter,  by  exjiress  grant, 
has  a  casting  vote  on  ordinary  occasions,  there- 
fore the  Chief  Justice  has'  such  when  presid- 
ing on  an  impeachment.  To  this  argument 
there  are  two  obvious  objections:  firet,  there 
is  no  language  giving  any  casting  vote  to  the 
Chief  Justice,  and,  in  the  absence  of  express 
grant,  it  is  impossible  to  imply  it  in  opposition 
to  the  prevailing  rule  of  Pariiamentary  Law ; 
and,  secondly,  it  is  by  no  means  clear  that  the 
Vice  President  has  a  casting  vote. when  called 
to  preside  on  an  impeachment.  On  ordinary 
occasions,  in  the  business  of  the  Senate,  the 
Mant  is  explicit ;  but  it  does  not  follow  that 
Uiis  grant  can  be  extended  to  embrace  an  iin- 
peaonment,  in  face  of  the  positive  provisions 
of  the  Constitution,  by  which  the  power  to  try 
and  to  vote  are  confined  to  Senators.  Accord- 
ing to  the  undoubted  rule  of  intetprelalion,  ut 
res  magis  valeat  quam  pereat,  the  casting  vote 
of  the  Vice  President  must  be  subject  to  tiiis 
curtailment  Therefore,  if  the  Chief  Justice 
is  regarded  as  a  substitute  for  the  Vice  Presi- 
dent, it  wilt  beonlytofindhimself  again  within 
the  limitations  of  the  Constitution. 

I  cannot  bring  this  survey  to  an  end  without 
an  expression  of  deep  regret  that  Ifind  myself 
constrained  to  differ  from  the  Chief  Justice. 
In  faithful  fellowship  for  long  years  we  have 
striven  together  forthe  establishment  of  liberty 
and  equality  as  the  fnndamental  law  of  this 
Republic-  I  know  his  fidelity  and  revere  his 
Bervioes,  but  not  on  this  account  can  I  hesitate 
the  less  when  I  find  him  claiming  for  himself 
in  this  Chamber  an  important  power  which,  in 
my  judgment,  is  three  times  denied  intheCon- 
atitation ;  first,  when  it  is  declared  that  the  Sen- 
ate alone  shall  try  impeachments;  secondly, 
when  it  is  declared  that  members  only  shall 
convict;  and,  thirdly,  when  it  is  declared  that 
the  Chief  Justice  shall  preside,  and  nothing 
more,  thus  conferring  upon  him  those  powers 
.  only  which  by  Parliamentary  Law  belong  to  a 
Presiding  Officer  not  a  member  of  the  body. 
In  the  face  of  such  a  claim,  so  entirely  without 
example,  and  of  such  possible  consequences, 
I  cannot  be  silent.  Reluctantly  and  painfully 
I  offer  this  respeelful  protest. 

There  is  a  femiliar  saying  of  jurisprudence, 
that  it  is  thepartof  a  good  judge  to  amplify  his 


jurisdiction  ;  Born  judicis  est  arapliare  jwis- 
dietionem.  This  maxim,  borrowed  from  the 
horn-books,  was  originally  established  for  the 
sake  of  justice  and  humanity,  that  they  might 
not  tail;  but  it  has  never  been  extended  to 
other  exercises  of  authority.  On  the  contrary, 
all  accepted  maxims  are  against  such  assump- 
tion in  other  cases.  Never  has  it  been  said 
that  it  is  the  part  of  a  good  Presiding  Officer 
to  amplify  his  power ;  and  there  is  at  least  one 
obvious  reason — a  Presiding  Officer  is  only  an 
agent,  acting  always  in  the  presence  of  hisjij-iii- 
dpcd.  Whatever  maybe  the  promptings  of  the 
present  moment,  such  an  amplification  can  find 
no  sanction  in  the  Constitution  or  in  that  Par- 
liamentary Law  fro[n  which  there  is  no  appeal. 
Thus,  which  way  soever  we  turn,  whether  to 
the  Constitution  or  to  Parliamentaiy  Law,  as 
illustrated  in  England  or  the  United  States, 
we  are  brought  to  conclnde  that  the  Chief  Jus- 
tice in  the  Senate  Chamber  is  not  in  any  respect 
Chief  Justice,  but  only  Presiding  Officer;  that 
he  has  no  judicial  powers,  or  in  other  words, 
powers  to  try,  but  only  the  powers  of  a  Presid- 
ing Officer,  not  a  member  of  the  body.  Ac- 
cording to  the  injunction  of  the  Constitution, 
he  can  nresiife;— '"the  Chief  Justice  shall 
presdde^''  but  this  is  all,  unless  other  powers 
are  superadded  by  the  concession  of  the  Sen- 
ate, snbject  always  to  the  constitutional  limita- 
tion that  the  Senate  alone  can  trj/,  and,  there- 
fore, alone  can  rule  or  vote  on  questions  which 
enter  into  the  trial.  The  function  of  a  Pre- 
niding  Officer  may  be  limited,  but  it  must  not  be 
disparaged.    For  a  succession  of  generations 

freat  men  in  the  law,  Chancellors  and  Chief 
nstices,  have  not  disdained  to  discharge  it. 
Out  of  the  long  and  famous  list  I  mention  one 
name  of  surpassing  authority.  Somera,  the 
illustrious  defender  of  constitutional  liberty, 
unequalled  in  debate  as  in  judgment,  exercised 
this  limited  function  without  claiming  other 
power.  He  was  satisfied  to  presitJe.  Such  an 
example  is  not  unworthy  of  us.  If  the  present 
question  could  be  determined  by  sentiments  of 
personal  regard  I  should  gladly  say  that  our 
Chief  Justice  is  needed  to  the  Senate  more 
tiian  the  Senate  is  needed  to  him.  But  the 
Constitution,  which  has  regulated  the  duties  of 
all,  leaves  to  us  no  alternative.  .  We  are  the 
Senate;  he  is  the  Presiding  Officer;  although, 
whether  in  the  court-room  or  the  Senate  Cham- 
ber, he  is  always  the  most  exalted  servant  of 
the  law.  This  character  he  cannot  lose  by  any 
change  of  seat.  As  such  he  lends  to  this  his- 
toric occasion  the  dignity  of  his  presence  and 
the  authority  of  his  example.  Sitting  in  that 
chair,  he  can  do  much  to  smooth  the  course  of 
business,  and  to  fill  the  Chamber  with  the  spirit 
of  justice.  Under  the  rules  of  the  Senate  h^ 
can  become  its  organ,  but  nothing  more. 
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ADDITIONAL  NOTES 


BBIEF  OF  THE  ATITHOKITIES  ON  THE  LAW  OF  IMPEACHABLE 
CEIMES  ANB  MISDEMBANOES. 


Jadgo  Lawbencb,  who  prepared  tha  "Brier 
of  the  Authorities  upon  the  Law  of  Imptiacli- 
able  Crimes  and  Mmdemeanors,"  found  in  the 
body  of  this  work,  (page  82,)  hasfarniBhed  the 
following  additional  notes  to  the  biief; 

AddiUon  to  third  note  onpage  83,  ante. 

Cicero,  prosecuting  the  Pnetor  Torres  before 
the  Boman  Senate  for  acts  done  during  his 
prfetorship  in  Sicil)',  said; 

"The  mischief  done  by  him  in  that, unhappy 
ad  ministration  ore  such  tliBt  many  yenm  nnrier  Uie 
restore  thioas  to  the  ooodiUon  in  whioh  he  fonnrt 


n  original  lam,  of  the  regnUtione  made 
itii  uimi  uBDBQt  by  the  Itoniiui  Senats  upon  their 
comine  nnder  the  proteoHon  ot  the  Commonwealth, 
nai  of  the  natnrad  or  inalienable  rights  of  men." 


That  he,  the  SMd  Charles  Stuart,  beine  admitted 
king  of  Engliud,  and.therein  trusted  with  a  limiled 
power  to  BoTBm  hyancl  aecording  totlie  iaim  affile 
Uaid,  and  NOT  OIHEBWIBEJ  and  hr  nia  trust,  oath,  and 
office  bein J  ohliffed  fthat  la,  under  obligation)  to  use 
tlie  power  oomniitted  to  bim  Ibr  tbs  good  and  benefit 
of  theseople,  and  forthepceaorvation  of  Uidr rights 
and  libertiBBj  yet,  neverthelera,  out  of  a  winked  ' 

eigntoeieotandupholdinh'       "         

t^rannlDal  power,  to  rula  ae .,  ~  . 

to  orerthiow  the  rights  and  Uberties  of  the  people 

■    ■  '  '       -  'onada«on 

-^ miaBovi 

t.  which,  by  the  fundamental  oenstitanoiiL  .. 

i_. — 3 :,  _ji  the  people's  behalr, 

r~,.~.  —  — p^nent  and  saooBBslTe 

,  _r  national  meeUngs  in  oonnoili  he.  the 

s^d  Charles  Stuart,  fortheaooomplishmemtofEuob, 
his  designs,  and  fbr  the  protBoting  of  himself  and  his 
adherents,  in  bis  and  tnelr  wloked  praotloea.  to  the 
same  end,  hath  traitorously  and  maliciously  levied 
war  against  the  Parliament  and  the  people  therein 

111  his  reply,  Charles  persistently  asserted 
the  rightfulness  and  constitutionality  of  al!  that 
he  had  done,  and  denied  the  authority  and 
jurisdiction  of  tho  court  or  commission  that 
tried  him,  aswellasof  the  House  of  Commons 
47 


tliat  cre;ited   said   court   and   designated   its 
members.     He  said; 

"I  am  moatconBdent  this  day's  pro>»edinE  cannot 
bo  warranted  by  Sod's  law;  for,  on  the  contrary,  the 
authority  and  obadience  v,aia  H«sb  is  olenrJy  war- 
ranted and  siHctly  Eanaiumded,  both  in  the  Old  and 
Nor  Teitament;  which,  if  denied,  I  am  ready  in- 
atantly  to  prove.  Aua  for  the  (tuestion  now  itf  hand, 
there  it  is  Bald :  thattoAsrethsWDnJ^aHivu,  tftere 
iajKivKr;  andwhoaiav  la^  imla  liim,  Wluiidatstthout 
(Eeelea.  yiii.  4.)  Then  for  the  law  of  this  land.  I  am 
no  less  oonMent  that  no  learned  lawyer  will  affirm 
that  an  impeachment  esu  lie  against  the  king,  the? 
all  going  in  his  name.  Besides,  the  law  upon  whieh 
yovi  ground  your  prooeedings  mast  either  be  old  or 
neW^ifold.  showft;  if  new  toll  what  authority  war- 
ranted by  the  fundamental  laws  of  the  land  hath 
made  it,  and  when." 

Daring  the  trial,  when  the  solicitor  for  the 
Commons  arraigned  him  "  in  the  name  of  the 
people  of  England,"  Lady  Fairfax,  who  was 
among  the  spectators,  cried  out,  "Not  one 
balf  of  tbem  1"  and  some  said  she  exclaimed, 
"  Not  one  tenth  of  them  I" 

Charles's  trial  lasted  but  eight  days — having 
been  commenced  January  30,  1618  (old  reck- 
oning—properly 1649),  and  finished  January 
28 ;  ana  tbe  29th  being  (Sunday,  his  head  was 
cut  off  on  Monday,  the  8(ith. 

Addition  fojirsf  note  on  page  88,  ante. 
In  the  Convention  the  plan  of  the  Committee 
of  the  Whole  referred  the  trial  of  impeachments 
to  the  Supreme  Court.  This  was  changed  bo 
as  to  give  the  jurisdietion  to  the  Senate.  'Cur- 
tis, in  referring  to  this,  sajs ; 

"TbeoosniiBanBeof  impeachmeais  of  national  offl- 

dietion,  and  the  prineiple  was  adopted  which  ex- 
tended,that  iarisdiotion  to  'all  cases  arising  under 

involve  the  national  peace  and  harmoiiy.'  "—2  Oar- 
lis'*  Hiat.  Const..  17fi. 

Hon.  John  C.  Hamilton,  in  an  able  article, 
says  "it  is  urged  on  behalf  of  the  President 


e  Senate  of  the  United  States.    The  grant  o 
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.  jurisdicljon  to  the  Senate  was  deferred  to  the  last 

"Tha  intrustment  of  this  BOwer  to  the  Senate  was 
not  delayed  because  of  any  doubt  or  heatation;  nor 
1TRS  It  defeiied.  The  proposed  intruatins  this  power 
to  the  Snpreme  Court  was  before  it  was  determraed 
that  the  appolutment  of  theJBdswahoald  be  made 

K'  the  FreBidont  wiUi  the  eoDBeni  of  the  Senate. 
ie  mode  of  appointment  tna  araeed  to  nnani- 
mOBSly  in  tha  OonTention  on  the  Tth  of  September, 
1787;  andthenext  dw.  theSEhof  Beptembec,  Kogar 
Bherman  raised  theabJeotianthattheSupi'eme  Court 
was  'improper  to  try  the  President,  beeauEe  the 
jndges  would  be  appointed  by  him.'  .  Ihte  objection 

treviuled,  and  the  trial  was  mtroBted  to  the  Senate 
f  tlioTote  ofali  the  States  with  ousezoeptloni  and 
thOB,  on  the  same  day,  immediately  after,  the  ™b- 
jects  of  imveaobment  were  extended  ftom  treason 
andbribrayto  '  olhtr  high  orimet  and  ntiidaamstore,' 
and  thua  intrusted  and  thus  enlaraed  it  was  on  the 
Game  da;  made  to  embraee  '  the  Viae  Fre^dent  and 
other  civil  offloers  of  the  United  States.' 

Thus  it  IB  seen  that  wiiite  the  Supreme  Court— a 
Judicial  body— was  oontemplatedaa  the  court  for  the 
trial  of  impeaohments.  Its  juiiadletion  waa  proposed 
to  be  limited  to  two  srimeB— Btatatory  offenses— and 
therefore  to  bo  governed  by '  stiiotmleB'  of  law;  but 
when  confided  to  the  Senate— a  politloal  bodj'.— the 

a[isdietion  was  extended  to  poUnoal  ofibuaea.  in  the 
al  of  which,  from  *  the """ ' '"" '"      " 

national  Inqaeat,'  aoomi 
.SBrily  followed.    Thus  it 


deliberations  of  Uuit  ConvenUon  upon  this  single 

Jaeetion,  beginning  with  Uie  briefest  and  most  open 
arisdiction  and  ondiDEin  ajniisdifltion  conflued  in 
its  terms,  without  Qomlne  to  the  oonolusion  that  it 
was  their  determinatian  that  the  jurisdiction  should 

"It  is  here  averred,  and  the  evidence  Is  positive, 
that  from  the  progress  of  the  deliberations  of  the 
Convention  the  opposite  conclusion  is  the  only  one 

Addition  to  first  note  oitpage  89,  ante. 
The  question  of  the  power  to  suspend  the 
President  is  discussed  in  speeches  of  Decem- 
ber IS,  1867,  Februarjr  24  and  29,     " 
House  of  Representatives,  '«""  "^ 
Globe.) 

Addition  to  second  note  onpage  89,  ante. 
On  these  citations  from  the  Federalist  Hon. 
John  C.  Hamilton  temarlts: 


"Ibis  quotation  exhibits  three  moat  important 
facts,  first,  that  the  subjects  of  the  Jurisdlolion  'of 
the  court  for  the  trial  of- impeachments'  are  those 
offensBSwhioh  proceed  from  themisconduot  of  public 
men,  or,  in  other  words,  from  the  abuse  or  violalion 
ofeomepublictrnst.  Second,  thatinthedelineation 
and  construction  of  those  oSeuses  the  nature  of  the 
proeeedine"- 
Mark  the  word  "nature  of" — 


ts,  thus  unlimited  iti  its  pioceedingB,  is '  an  awtU 
umui'etioDt'  and  iliat  its  exercise  was  Contemplated 
to  be  applied  toward  the  moat  oonMential  and  the 
most  disdngnished  characters  of  the  oommnnlta'." 

And  how  high  the  discretion  of  this  national 
inquest  it  was  expected  might  reach  is  seen  in 
these  words,  vindicating  the  constitution  of  the 
executive  department  from  popular  distrust : 

"ThePreaidentoftheUnitedStateswoaldheliable 
to  be  impeached,  tiied,  and,  upon  eonviotion  of 
treason,  bribery.or  other  high  eriines  or  misdemsan- 


s,  removed  ft 


Addilion  to  second  note  on  page  98,  ante. 

In  England  and  the  United  States  there  are 
different  systems  of  law,  each  with  its  appro- 
priate tribunaU.  .jurisdiction,  and  mode  of 
proeedm-e  established.  The  judicial  eouiis 
have  a  jurisdiction  and  procedure  well  under' 
atood.  They  are  governed  bj  the  Constitu- 
tion, statutory  and  common  law.  Military  law 
is  a  branch  of  the  law  of  nations  recognized 
in  and  adopted  by  the  Constitution;  has  its 
irHnmaU,  with  their  appropriate  jurisdiction 


tarj  and  naval  service  defined  mainly  by  o( 
mon,  unwritten  military  law,  and  only  to  a 
limited  extent  by  statute.  {AMomej)  General 
feed's  opinion  qf  July,  1865,  on  the  trial  of 
the  assassins.)  Parliam.entar^  law  has  its  tri- 
bunals, with  legislative  and,  for  some  pur- 
poses, B  judicial  power,  including  the  right  to 
summon  witnesses  before  committees  of  in- 
vestigation, punish  and  even  imprison  for  con- 
tempt of  its  ].owers  or  pr'rilegee,  expel  or 
otherwise  pun  sh    ts  members,  and  with  the 

Eower  of  t  pea^k  ne  t  Tl  ese  different  tri- 
onals  do' not  adn  ter  fJe  same  law  nor  for 
the  same  purposes  Each  has  its  own  inde- 
pendent law  go  erned  by  ts  own,  principles 

The  same  r  aso  s  wh  h  enable  military  tri- 
bunals to  try  offe  ses  undefined  by  statute 
authorize  impeachments  for  raisdemeanora  de- 
fined by  no  written  law.  The  Senate  admin- 
isters the  common  parliamentary  law  of  im- 
peachable misdemeanors,  and  establishes  its 
procedure  on  principles  peculiar  to  its  organ- 
ization and  objects,  uncontrolled  by  the  powers 
of  either  judicial  or  military  tribunals. 

Additional  note  to  page  9S,  ante. 

The  following  charges,  among  others,  were 
drawn  up  by  Hon.  John  Minor  BotCa  against 
John  Tyler,  in  1842  : 

"  I  charffe  John  Tyler  with  a  grosfl  usurpation  of 
power  and  violation  of  law. 

"I  obarse  him  with  the  high  crime  and  misde- 
meanor of  endeavorinjto  excite  a  disorganiiiag  and 

revolutionary  apiri^  "-       ■  -     '^-  '       ' 

disregard  of  and  dii 


id  disobediency  to  a  law  of  C 


le  faithfully 


witli  the  high  ci 


to  the  operation. 


, -iti  ec 

having  been  guilty  of  ashameless  dnplioi 
cation,  and  falsehood.  wlUi  Congress,  sucu  as  uas 
brongut  him  into  disgrace  and  contempt  with  the 
whole  American  people,  and  has  disqualified  hiin 
n -*— =-iistering  this  Government  with  advantage, 


iogialative  de- 

, —  publication  of 

slanderous  and  libelous  letters  over  his  own  signa- 
ture, with  a  view  of  creating  false  and  unmerited 
sympathy  for  himself,  and  bringlngCongress  into  dis- 
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Sie  welfarsof  the  people,  has  been  utterly  destroyed. 
"T  charge  bim  nit^  purauine  Euch  a,  coarse  of 
Taeillation.wBakneas,  and  folly  as  must,  if  he  is  per- 
mitted to  rem^n  longer  at  the  head  of  the  Govern- 
ment, bring  (he  oountry  into  dishonor  and  diaeraoe 
abroad,  and  force  tlie  people  into  a  state  of  abject 

•■  I  charge  him  with  beicg  utterly  unworthy  and 
unfit  to  bovo  thedoatiniea  of  this  nation  in  bisfianda 
as  Chief  Magistrate,  andirith  having  brouglitupon 
tlisBflpresentatires  of  the  people  the  imperious  ne- 
oessity  of  exercising  the  conEtitutional  prerogative 
of  impeaohment."— (.■nnBi-BBntHinJ  Ghbs.  vol.  12,  p. 
Hi,  third  session  Twenty-Seventh  Congress. 

Additional  note  to  page  9S,  ante. 

Only  two  of  the  acta  charged  againat  West 
W.  Humphreys  could  bedeemed treason.  The 
authorities  whioh  define  that  crime  are  con- 
clusive on  that  subject. 

"  A  mere  conspiring  andamere  assemblage 
ia  not  treason."  (4  Cranch,  75 ;  1  Dallas,  86 ; 
2 Wallace,  Jr.,  139 ;  2Bishop.,  Orim,  Law,  1186 
and  1204. )  ' '  The  overt  act  must  be  one  which 
in  itself  pertains  to  warlike  operations.  It 
niuetinsome  sense  bean  act  of  war,"  {23  Bos- 
ton Law  Reporter,  597-705.) 

"If  a  convention,  legislature,  junto,  orotier 
assembU'ge  entertain  the  parpose  of  subvert- 
ing the  Government,  and  to  that  end  pass  acts, 
resolves,  ordinances,  or  decrees,  ei'en  with  a 
view  of  TMsing  a  military  force  to  carry  their 
purposeinto  effect,  this  alonedoesnot  constitute 
a  levying  war."  (Sprague,  J.,  charge  to  grand 
jury;  23  Law  Reporter,  70S;  i6i<i.,  597-601.) 

"If  war  be  actually  levied,  that  is,  if  abody 
of  men  be  actually  assembled  for  the  purpose 
of  effecting  by  force  a  treasonable  purpose,  all 
those  who  perform  any  part,  however  minute 
or  however  remote  from  the  scene  of  action, 
and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  traitors.  (Per 
Marshall;  4  Cranch,  75-126-,  Burr's  Trial, 
Coombs'sed.,  322;  1  Bishop,  54,) 

Additional  note  to  page  100,  ante. 
In  the  case  of  the  State  of  Mississippi  vs. 
Andrere  Johnson,  JPresidmt  of  ihe  United 
States,  before  the  Supreme  Court  of  the  Uni- 
ted States,  April  11,  1867,_a  motion  was  made 
for  leave  to  file  a  bill  praying  for  an  injunction 
to  restrain  the  President  and  his  military  offi- 
cers from  executing  the  "  reconstruction 


n  the  impeachment  trial,)  appeared  on  behalf 
of  the  President  to  resist  the  motion  for  leave 
to  file  the  bill,  and  in  argument  said : 

"  The  President  of  the  United  States  is  above  the 
proopss  of  any  court  or  the  Jurisdiction  of  any  court 
to  bring  him  to  account  as  President." 

"Thereisonlyoneoourt  or  aaairi  court  that  hoean 

dnt^,  for  doinff  anythiDB  that  is  eont^ry  (o  law  or 
faihngtodo  anydung  wbteh  is  aooording  to  law.  and 
that  is  not  this  tribnual,  bntono  Ant  sits  in  another 
Chamber  of  tbiaCapttol.    Ibereheoan  be  called  and 


which  he  has  committed  es  Presideat.  then,  and  not 
till  then,  can  he  bo  sabjeotedtotheiuriEdictionofthe 
courts."— TAe  Jisgorter.  Woahington,  1867,  vol.  3, 
page  13. 

Additional  note  to  page  101,  ante. 
It  has  been  said  that^— 

'•  IE  a  law  passed  by  Congress  be  equivooal  or  am- 
biguous in  its  t^rms,  the  Esecutive,  being  called  upon 
to  administer  it,  may  apply  his  own  best  judgment  to 


tho( 


cultie^ 


lefori 


leld 


his  advisers  or  other  persons ;  and  acting  tbereunoi 
without  evil  intent  orpurpose.  heirould  befullyjus 
tifled,  and  upon  no  principle  of  ri^ht  could  be  be  iali 

But  this  standing  alone  and  unqualified  is 
not  sound  lata,  if  construed  to  mean  that  the 
President  ia  not  guilty  of  an  impeachable  mis- 
demeanor in  case  he  honestly  misinterprets  a 
law  and  executes  it  according  to  his  construc- 
tion in  a  mode  subversive  of  some  fundamental 
or  eaaential  principle  of  government  or  highly 
prejudicial  to  the  public  intereat. 

It  ia  a  very  plausible  view  that  punishment 
should  not  he  mflicted  on  any  person  who  in 
good  faith  does  what  he  believes  the  law  author- 
izes. But  such  a  rule  has  never  been  applied 
in  any  court  or  tribunal— civil,  criminal,  mili- 
tary, or  parliamentary — except  in  certain  cases 
for  the  protection  of  judges  of  courts.  At 
common  law  he  who  violates  any  civil  right  of 
another  is  liable  to  an  action,  no  matter  how 
much  the  violation  may  have  resulted  from  the 
mistaken  belief  that  it  was  justified  by  law. 
In  the  criminal  jurisprudence  of  every  country' 
it  is  no  excuse  for  a  party  indicted  that  his  act 
is  only  driminal  by  the  construction  given  by 
the  court  to  a  statute  "equivocal  or  ambiguous 
in  its  terms."  To  hold  otherwise  would  he  to 
make  the  law  depend  on  the  opinion  of  the 
accused,  and  not  on  the  determination  of  the 
court.  The  court  is  the  sole  judge  of  what  the 
law  is,  and  the  rule  applies — 

"Good  faith  Is  no  excuse  for  the  violation  of  stat- 
utes. Ignorance  of  the  law  cannot  bo  sot  up  in  de- 
fense, and  this  rule  holds  sood  in  civil  as  nell  as  in 
criminal  cases. "-1  SedgwKk,  100. 

(See  Kent's  Com.,  629;  3  Greenleafs  Evi- 
dence, 15.) 

And  this  is  so  in' parliamentary  impeach- 
ments, as  has  already  neen  shown. 

The  power  of  impeachment  may  frequently 
be  exerted  not  for  any  purpose  oS puiiishment, 
but  as  protection  to  the  public.  If  ihe  Presi- 
dent should  err  in  the  assertion  of  a  constitu- 
tional power,  or  in  the  iuterpretatioi 
ule,  so  as  to  establish  a  principle  dai  ^ .  .,..  ._ 
the  public  interests,  impeachment  is  a  mode, 
and  often  the  only  one,  of  correcting  liis  error 
and  of  protecting  the  rights  of  the  people. 

If  the  Supreme  Court  should,  however,  hon- 
estly interpret  the  Constitution  or  laws  even 
upon  words  "  equivocal  or  ambiguous,"  so  as 
to  settle  a  principle  dangerous  to  public  liberty, 
there  ia  a  remedy  by  impeachment,  employed 
not  for  punishment,  but  for  protection,  exercised 
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ia  the  nature  of  a  writ  of  error,  to  rpverae  a 
decision  subversive  of  civil  liberty  and  repub- 
licEin  government.  TliQ  Snpceme  Court  ia  not 
a  court  of  last  resort.  The  high  court  of  im- 
peaehment  is  the  only  court  of  last  resort,  and 
Its  decisions  can  only  be  reviewed  and  reversed 
by  the  people  in  the  selection  of  a  OonKesa 
holding  different  views ;  bo  that  at  last  the  Sen- 
ate, as  the  Constitution  declares  in  effect,  ia 
"  the  sole  jndge  of  the  law  and  the  facts"  in 
every  case  of  impeachment,  subject  to  reversal 
byBueeeSBorschosenintheconstltulJonalmode. 
If  a  public  officer  should  misinterpret  a  law 
in  a  case  where  adequate  remedy  could  be  had 
without  resort  to  impeachment,  or  on  a  ques- 
tion not  vital  to  any  fundamental  principle  of 
government  or  of  the  public  interests,  the 
House  of  EepiBsentatives  would  never  prefer 
articles  to  invoke  the  judicial  powers  of  the 

The  House  of  Representatives  in  some  sense 
and  in  proper  easea  may  exercise  a  pardoning 
power  by  withholding  articles,  or  by  a  failure 
or  refusal  to  demand  judgment  after 


essential  to  finally  settle  great  questions  of 
constitutional  law,  can  be  stricken  down  or  its 
jurisdiction  destroyed  by  the  state  ctfmind,  or 
the  menial  idios^ncrades  or  iaistaken  opinions 
of  an  officer  who  violates  the  Constitution  or 
laws  as  construed  by  the  sole  and  final  judges 


thereof  in  the  higl 
The  words  of  Pym,  ( 
may  be  well  applied- 


f  Strafford, 


This  view  of  the  law  of  impeachment  popu- 
larizes our  institutions,  and  makes  the  people 
at  last  the  great  depositaries  of  power  clothed 
with  the  ultimate  right  of  interpreting  their 
own  Constitution  in  their  own  interests,  and 
herein  rests  the  greatest  security  for  popular 
liberty. 

While  any  citizen  upon  whom  a  statute  is  to 
he  executed  may  rightfully  take  measures  to  test 
its  eonstitHtionality,  the  executive  officer  of  the 
law  can  never  be  permitted  to  do  so,  because  as 
to  him  the  presumption  of  the  eoustitutionality 
of  a  law  is  inconirovertJbie  and  conclusive,  at 
least  until  reversed  by  a  court  of  competent 
authority,  if  such  there  be. 
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FOR  THE  FROSF.CrTION. 

Name,  Sutjsa.  Page, 

Bioclgett,  Foster Suspeaaion  from  ofEce 260 

Burleigh,  Walter  A Conyersations  with  Thoiuaa 

Chandler,  William  B Drawing  money  from  Treasury 

Chew,  Roberts Form  of  oommiBBionH 235,  239 

Clephane,  James  0 President's  speech,  Aug.  18,  1863 191,  198 

Creeoy,  Charles  E Form  of  coraraiBBion 109,  248 

Dear,  Joseph  A President's  St.  Louis  speech 281 

Emory,  William  H Conversations  with  President  j  troops 

Ferry,  Thomas  W Demand  of  War  Office , 

Hudson,  William  N President's  Cleveland  speech 

Jonea,  J,  W Service  of  Senate  resolution : 

Karsnec,  George  W Conversations  witti  Thomas 

McDonald,  William  J Service  of  Senate  resolutions 

McEwen,  Daniel  0 President's  Cleveland  speech 212 

Moore,  William  G. Coirections  President's  speech,  Aug,  18,  1860 """" 

Moorhead,  James  K Demand  of  War  Office 

Sheridan,  James  B President's  speech,  Aug.  18,  1860 

Smith,  Francis  H .' President's  speech,  Aug.  18,  1866 

Stark,  Everett  D President's  Cleveland  speech _ 

Tinker,  Charles  A Telegrams 181,  189,  1' 

Van  Horn,  Burt ....Demand  of  War  Office 

Walbridge,  L.  L President's  St.  Louis  speech 

Wallace,  George  W Conversations  with  President;  troops 


.  248 


FOR  THE  defense:. 

Able,  Barton President's  St.  Louis  speech 43G 

Armstrong,  William  W. President's  Cieveland  speech 434 

Clarke,  D.  W.  C Nomination  of  Mr.  Ewing 860,  878 

Cox,  Walter  S Test  case 406 

Knapp,  George President's  St.  Lonis  speech 438 

Meigs,  R.J Arrest  of  Thomas 340,  356 

Merrick,  Richard  T Case  of  Thomas;  habeas  corpus 420 

Moore,  William  G Nomination  of  Mr.  Ewing 373 

Perrin,  Edwin  0 Conversations  with  President 424 

Randall,  Alexander  W Foster  Bio dgett's  ease 487 

Seward,  Frederick  W Practice  in  appointments .-,....  456 

Sherman,  William  T Tender  ofWar  Office 307,  347 

Thomas,  Lorenzo Appointment!  acts;  conversations..... 278,  802 

Welles,  Edgar  T Form  of  commission ;  troops 486,487 

Welles,  Gideon Troops;  Cabinet  counsels 458 

Zider,  Henry  P, ....President's  St.  Louis  speech 440 

For  analysis  of  testimony,  see  lades  ;  title,  Witnesses. 
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II 
III 
judgment  of,  PntPied 
Adjournment  sine  dit 
Admisaibllity  ot  testimoaj — see  Ei,idt.nee, 
Alta  Vela  letter- 
remarks  on, by — 

Man'r  Butler 

Mr.  Nelson 

Man'r  Lo^an 70l» 

Answer,  application  of  Counsel  for  forty  daya  to  prepare.... 10 

discussed  by- 
Man' r  Bingham II,  12 

Mr.  Curtis 11 

Mr.  Stanbery 11 

denied 14 

orders  offered  fixing  day  for  respondent  to  file,  by — 

Mr.  Edmunds 21 

Hr.  Drake 21 

Mr.  Trnmbull 21 

order  that  respondent  file,  on  or  before  28d  of  March — \_By  Mr.  Trumbull.'] 

offered  and  agreed  to 21 

read  and  filed _    22 

exhibits  accompanying — 

A.  message  of  President,  March  2,  1867,  returning  with  objections  the  t«nure-of- 

office  bill 83 

B.  message  of  President,  Dec.  12, 1867,  announcing  bus 

C.  address  to  President,  by  Hon,  Reverdy  Johnson, 

Sroceedings  of  National  Union  Convention Vi 
enry  B. ,  a  Senator  fi:om  Rhode  Island — 

remarks  by 167,  168,  202,  2i7,  32i,  328,  333, 

434,  433,  500,  602,  511,  518,  521,  727,  785,  842,  843,  844,  847,  853 

Application  of  Counsel  for  forty  daya  to  prepare  answer 10 

denied 14 

for  thirty  days  to  prepare  for  trial 44 

denied 53 

for  three  days  to  prepare  proofs 245 

granted 248 

for  adjonrtinient  in  oonsequenee  of  illness  of  Mr.  Stanbery, 357 

Argument,  right  of  counsel  making  motion  to  open  and  close,  thereon SO 

final,  orders  offered  to  fis  the  number  and  order  of  speakers  on,  by — 

Man'r  Bingham 301 

Mr.  Frelinghuysen 201 

Mr.  Sumner 828,  832,  856 

Mr.  Sherman : 831,  514,516 

Mr.  Conness 358,  515,  517 

Mr.  DoolitUe 369 
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Argament — Contiaued, 
final,  orders  offered  to  fix  the  number  and  order  of  speakers  on,  by — 

Mr.  Stewart 613 

Mr.  Tickers 514,  515  - 

Mr.  Johnson 619 

Mr.  Corbett 51G 

Mr.  Henderson 517 

'Mr.  Trumbull 620 

Mr.  Bacbalew 520 

Mr.  Cameron 620 

Mr.  Yates ■. 621 

order  that  as  many  of  Managers  as  desire  be  permitted  to  file,  or  address  Senate  orally, 
the  conclusion  of  oral  argument  to  be  by  one  Manager — [By  Mr.  Trufiibtdl.J 
offered,  620;  amended,  620;  adopted,  522;  (yeas  28,  nays  22.) 

Man'r  Butler 67 

Mr.  Curtis 251,  261,  266 

Man'r  IiOgan 622 

Man'r  Boutwell 570,581 

Mr.  Nelson 594,  011 

Mv.  Groesbeek 644 

Man'r  Stevens 665 

Man'r  Williams 673,  687 

Mr.  Evarts 700,  711,728,  748 

Mr.  Stanbery ^ 766,  769 

Man'r  Bingham 788 

Armstrong,  William  W, — see  Wifnesges. 

Articles  of  impeachment  exhibited  by  House  of  Bepresentatiyes. 3 

vote  on  the — see  Question. 


Bayard,  James  A.,  a  Senator  from  Delaware- 
order  by — 

that  no  Senator  shall  speakmore  than  once,  nortoexceed  thirty  minutes,  during  deliber- 
ations on  final  question :  offered  and  rejected,  666  ;  (yeas  16,  nays  34.) 

remarks  by 517,  665 

reraaikson  thecompetency  of  the  President  pro  tempore  to  tako  the  oath Appx,  14 

Bingham,  John  A.,  of  Ohio,  a  Manager,  Chairman — 

that  upon  filing  replication  the  trial  proceed  forthwith;  offered  and  rq'ected,  14;  (yeas  26, 
nays  26.) 
motion  bv — 

(o  amend  Rule  XXI,  so  as  to  allow  such  of  Managers  and  Counsel  as  desire  to  be  heard 

to  speak  oa  final  argument. 301 

argument  by — 

on  application  of  Counsel  for  forty  days  to  prepare  answer II,  12 

for  thirty  da^s  to  prepare  for  trial „ - 44,  50,  51 

o;)  motion  to  fisa  day  for  trial  to  proceed IB 

on  right  of  Mnnagera  to  close  debate  on  inter! ooatory  questions 50 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence.;..... 123,  124,  125 

on  order  in  regard  to  rule  limiting  ai^ument 301,  858 

on  right  of  Coonsel  to  renew  examination  of  a  witness  recalled  by  court 351,  852,  363 

on  adraissibility — 

of  President's  conversations  with  Adjt.  Gen.  Thomas,  Feb.  21,  1868 138,  141 

of  Adjt.  Gen.  Thomas's  declarations  to  clerks  of  War  Department 146 

of  President's  letter  to  Gen.  Grant,  unaccompanied  with  mclosures ■. 166 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of  the  Treasury 177,  178 

of  President's  declarations  to  Ad^t.  Gen.  Thomas,  Feb.  21 284,  285 

of  President's  declarations  to  Adjt.  Gen.  Thomas,  prior  to  March  9 288 

.  of  question.  Whether  Gen.  Sherman  gave  President  an  opinion,  &c 334,  388,  889 

^       ofP  esident's  message  to  Senate,  Feb.  24 301,  863,864 

fi  al   on  the  case ., 786,  805,  827 

Blod    tt  Foster — see  Wibuisseg. 
B  utwell   George  S.,  of  Massachusetts,  a  Manager- 
gum     t  by— 
on  application  of  Counsel  for  thirty  days  to  prepare  for  trial 60 
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Boutwell,  George  S.,  of  Massacliu setts,  &  ii&aag^r— Continued. 
urgumeut  by — 

on  authority  of  Chief  Justice  to  decide  questiona  of  evidence...... 121,  126 

00  admisaibiiity — 

of  telegriirae  relating  to  the  reconstruction  of  Alabama........ 1*55 

of  extracts  from  records  of  Navy  Department 880 

finnl,  onthe  case 570,581 

remarkB  on  the  case  of  the  removal  of  Timothy  Pickering 245 

on  motion  relating  to  the  cumber  of  speakers  on  final  argument 831 

Bonds,  seven-thirty,  table  showing  purchases  of,  from  Jan.  3  to  April  4,  1868 430 

Brief  of  authorities  upon  the  law  of  impeachable  crimes  and  misdemeanora — [_By  Son, 

Wmiam  Lavyrence,  M.  G.,  <if  Ohio] 57,  82,  712  ;  Appx.  41 

Buckalew,  Charles  E.,  a  Senator  from  Eennsjlvania — 
order  by — 
that  die  conclusion  of  the  oral  argumentbe  by  one  Manager,  as  provided  in  Rule  XXI; 

offered  and  agreed  to,  520. 
prescribing  form  of  final  question;   offered,  848. 

that  the  views  of  Chief  Justice  on  the  form  of  putting  final  question  be  eiitered  on  the 
Journal :  offered  and  agreed  to,  849. 

remarks  by 301,502,513,514,  515,  620,848,849,  851,  855,868,861 

remarks  on  the  competency  of  the  President  pro  (empore  to  take  the  oath Appx.  22,23 

opinion  on  the  case 1055 

Burleigh,  Walter  A. — see  Witnesses. 
Butleii,  Benjamin  F.,  of  Massachusetts,  a  Manager — 
argument  by — 

on  motion  to  fix  a  day  for  trial  to  proceed 14 

on  application  of  Counsel  for  thirty  days  to  prepare  for  trial 53 

for  time  to  j)repare  proofs 251 

opening,  on  tne  case 57 

on  authority  of  Chief  iTustice  to  decide  questions  of  evidence 120,  123,  125 

on  right  of  Counsel  to  renew  examination  of  a  witness  recalled  by  court 350 

on  admissibility — 

of  President's  conversations  with  Adit.  Gen.  Thomas,  Feb.  21,  1868 128, 

131,  133,  141,  142 

of  Adjt.  Qen.  Thomas's  declarations  to  clerks  of  War  Department 145,  146 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of  the  Treasury 174, 

175,  176, 178, 179 

of  telegrams  relating  to  the  reconstruction  of  Alabama 182,  183,  184,  186 

of  Chronicle's  report  of  President's  speech  in  reply  to  Hon.  Reverdy  Johnson 193, 

196,  200,  208 

of  Leader's  report  of  President's  speech  at  CJeveland „ 216,  217,  218 

of  President's  declarations  to  Adjt.  Gen.  Thomas,  Feb.  21 281,  282,  283 

of  President's  deolarationstoAdjt.  Gen.  Thomas,  prior  to  March  9,  as  to  use  of  force,  288 
of  conversations  between  President  and  Gen.  Sherman,  Jan.  14, 811, 818,«16, 316, 317,320 

of  question  respecting  Department  of  the  Atlantic 322 

of  tender  of  War  Ofiice  to  Gen.  Sherman 822,  828,824 

of  President's  purpose  to  get  the  question  before  the  courts ._  326 

of  question,  Whether  Gen.  Sherman  formed  and  gave  President  an  opinion,  &C...835',  887 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas »..841,  842,  348,  344 

of  President's  message  to  Senate,  Feb.  24 360,  361,  363,  364 

ofextracts  from  records  of  Navy  Department 376,  377,  378,  870,  880,  381 

of  employment  of  eounsei  by  President  to  get  up  a  test  ease.  J 407,  409,  411 

of  President's  declarations  to  Mr.  Perrin,  Feb.  21 425,  426 

to  Secretary  Welles _. ._, _....; ....; 460 

of  advice  to  President  by  his  Cabinet  touching  the  constitutionality  of  the  tenure-of- 

offioeaci '. „ 466,467,468 

of  advice  to  President  by  his  Cabinet  teaching  constractJon  of  tenure- of- office  act.,.  480 

of  Cabinet  consultations  in  regard  to  obtaining  a  judicial  decision,  &c 482,  483 

of  record  of  United  States  District  Court  of  Georgia  in  Mr.  Blodgett's  case,  498,  499,  500 

remarks  on  application  of  Counsel  for  adjournment 427 

on  the  Alta  Vela  letter 696,  699,  700,  709,  710,  711 

0. 
Cameron,  Simon,  a  Senator  from  Pennsylvania — 
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Cameron,  Simon,  a  Senator  from  Pennsjhania — Continued, 

that  the  Senate  hereafter  hold  night  sesaions  from  eight  until  eleven  p.  m. :  otTereil, 
711;  tabled,  728. 

remarks  by 126, 163, 180, 181,  247,  248,  432,  500,  520,  700,  711,  842,  843,  844,  8B0,  8Gi 

questions  by , Itfl 

Cattell,  Alexander  G.,  a  Senator  from  New  Jersey—- 

opinion  on  the  case 10S2 

Chandler,  William  B.— see  Witnesses. 
Chandler,  Zachariah,  a  Senator  from  Michigan — 

remarks  by 465,  851 

Chew,  Robert  S, — see  Witnesses. 

Chief  Justice,  oath  administered  to 8;  Appx.  5 

casting  vote  given  by 126 

resolution  denying  authority  of,  to  vote  on  any  question  during  the  trial — [.By  Mr.  Sumner.  ] 

offered,  126, 127:  rejected,  127;  (yeas  22,  nays  26.) 
order  denying  privilege  of,  to  rule  questions  of  law — [Bj/  Mr.  Dralce.^ 

offered  and  rejected,  127;  (yeas  20,  nays  30.) 
order  denying  anthority  of,  to  give  casting  vote— [By  Mr.  SvutneT.] 

offered  and  rejected,  128;   (yeas  21,  nay;8  27.) 
order  that  the  ruling  of  the,  upon  all  questions  of  evidence  shall  stand  as  the  judgment  of 
the  Senate  unless  a  formal  vote  be  asked,  &c. — [£y  Mr.  Hend^sort.^ 
offered,  120  ;  agreed  to,  127 ;  (jeas  31,  nays  19.) 

a^oment  on  authority  of^  to  vote~[-B^  Mr,  Sumner] Appx.  87 

views  of,  on  form  of  putting  final  question 849 

Clarke,  D.  W.  C.—see  Witnesses. 

Clephane,  James  O. — see  Witnesses. 

Cole,  Cornelius,  a  Senator  from  California — 

remarks  by.... 340,  848 

Competency — see  Evidence. 

Conkling,  Roscoe,  a  Senator  from  New  York — 

orders  by —  ■ 

that  Bale  XXIII  be  amended  by  inserting  "subject  to  thp  operation  of  Rule  Vll:" 

offered,  9 ;  agreed  to,  10. 
that,  unless  otherwise  ordered,  trial  proceed  immediately  after  replication  filed ;  offered, 

19;  agreed  to, 20;  (yeas  40,  nays  10.) 
thatSenate  commence  thetrial  80th  of  March  instant:  agreed  to,  56 ;  (yeas  28,  nays  24.) 
prescribing  form  of  final  question:  offered,  848. 
thatSenatewillnowproeeedtovoteonremainiagarticles:  rejected, 857;  (jeas26,nays28.) 

remarks  by 9, 14,  19,  20,  55,  122,  142,  144,  160,  167, 180,  187,  202,  240, 

247,  801,  S02,  828,  882,  887,  849,  869,  379,  380,  466,  466,  493,  616,  580,  648, 
654,  708,  719,  727,  738,  842,  848,  844,  845,  846,  847,  848,  834,  855,  857,    858 

questions  by 837 

Conoess,  John,  a  Senator  from  California — 

that  hereafter  Senate  meet  at  eleven  a.  ra. :  offered,  432;  adopted,  443;  (yeas  29, 

nays  14.) 
that  Rule  SXI  be  amended  to  allow  as  many  of  Managers  and  Counsel  to  apeak  on 
final  argument  as  choose,  four  days  to  each  side  to  be  allowed,  and  Managers  to 
open  and  close  :  offered  358;  rejected  359;  (yeas  19,  nays  27.) 
that  two  of  Managers  be  permitted  to  file  printed  or  written  arguments  before  to- 
morrow noon:  amendment  offered,  517. 
that  such  of  Managers  and  Counsel  as  choose  have  leave  to  file  arguments  before 

April  24:  offered,  515;  disagreed  to,  615;  (yeas  24,  nays  26.) 
prescribing  form  of  final  question ;  offered,  848. 

remarks  by 22,  110, 126,  142,  167, 181, 187, 200, 218,  245,  247,  340,  346, 847, 848, 35fi. 

358, 400,  417,  427, 482,  433, 460, 464, 483, 487, 498,  601,  514,  515,  516,517,  flif), 
570,  803,  804,  842,  848,  844,  845,  847,  848,  850,  851,  852,  854,  857,  853, 859,  861 

questions  by. 501 

remarks  on  the  competency  of  the  President  pro  tempore  to  take  the  oath Appx.  10,  30 

Conversations — see  Evidence;  Witnesses. 
Corbett,  Henry  W.,  a  Senator  from  Oregon — 
order  by — 
tliat  two  of  Counsel  have  the  privilege  of  filing  a  written,  or  making  an  oral  address, 
&c. :  amendment  offered,  516 ;  withdrawn,  517. 
remarks  by 516,  517,  620 
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Counsel  for  respondent 10.  21 

Cox,  Walters. — see  Witnesses. 

Cragin,  Aaron  H,,  a  Senator  from  New  Hampshire — 

remarks  by iGi 

Creecy,  Charles  B. — see  Witnesses, 
Curtis,  Benjamin  R.,  of  llassaohasetta,  Counsel — 
motion  by— 

for  an  allowance  of  three  daya  to  prepare  proofs » 245 

granted 21S 

argument  by— 

on  application  for  forty  days  to  prepare  answer 11 

for  time  to  prepare  proofs 245,246 

■  opening,  for  the  defense^ 261,261,266 

on  admissibilitj — 

of  President's  conversations  with  Adjt.  Gen.  Thomas,  Feb.  21,  1868 135,  136 

of  President's  letter  to  Gen.  Grant,  unaccompanied  with  incloeures 166 

.       of  telegrams  relating  to  the  reoonstractiou  of  Alabama 183,  184, 186 

of  President's  message  to  Senate,  Feb.  24 860 

of  extracts  from  records  of  Navy  Department 377, 

878,  879,  880,  881 

of  employment  of  counselby  President  to  setup  a  test  ease_ 410,  411 

of  PreBid:ent'3  declarations  to  Secretary  Welles ....._. 461,  462 

of  advice  to  the  President  by  his  Cabinet  touching  the  constitutionality  of  the  tenure- 

of-office  act. 467,  468,  470,  476,  478 

D. 
Davis,  Garrett,  a  Senator  from  Kentucky — 
order  by — 
that  a  court  of  impeaehment  cannot  be  legally  formed  while  Senators  from  certain 
States  are  excluded  r  offered,  22;  lost,  22;  (yeas  2,  nays  49.) 

remarks  by 21,  325, 

840,  347,  853,  354,  687,  710,  842.  851,  853 

remarks  on  the  competency  of  the  President  jwo  tempore  to  take  the  oath Appx.  7,  9 

opinion  on  the  case 908 

Dear,  Joseph  A. — see  Witnesses, 
Declarations— see  Evidence;  Witnesses. 
Dixon  James,  a  Senator  from  Connecticut — 

remarks  on  the  competency  of  the  President  pro  tempore  to  take  the  oath Appx.  25, 

26,  27,  28,  29,  SO,  SI 
Documents— see  Evidence. 

Doolittle,  James  E.,  a  Senator  from  Wisconsin — 
order  by — 

that  on  final  argument  Managers  and  Counsel  shall  alternate,  two  and  two,  the 
Managers  to  open  and  close ;  offered  and  indefinitely  postponed,  So9 ;  (yeas  34, 
nays  15.) 

remarks  by 157,  186. 

325,  327,  869,  416,  432,  613,  614,  518,  854,  857,  858 

ase ,. 1075 

i,  Charles  D,,  a  Senator  from  Missouri — 
orders  by — 
that  respondent  file  answer  on  or  before  20th  March;  agreed  to,  21 ;  {yeas  28,  nays 

20;)  reconsidered,  21;  (yeas  27,  nays  23.) 
that  Chief  Justice  presiding  has  no  privilege  of  ruling  questions  of  law  on  the  trial, 
butallaueh  ijueations  should  be. submitted  to  the   Senate  alone;  offered  and  re- 
jected, 127 ;  (^eas  20,  nays  80.) 
that  votes  upon  incidental  questions  shall  be  without  a  division,  unless  requested  by 
one  fifth  of  members  present  or  presiding  officer :    (amendment  to  Kule  VII,) 
offered,  151 ;  agreed  to,  187. 
that  any  Senator  shall  have  permission  to  fileJiis  written  opinion  at  the  time  of  giving 

his  vote :  offered  and  rejected,  847 ;  (yeas  12,  nays  38.) 
that  the  fifteen  minutes  allowed  by  Rule  XXIII,  shall  be  for  the  whole  deliberation  on 
the  final  question,  and  not  to  the  final  question  on  each  article;    offered,  846; 
adopted,  848. 

remarks  by 20,21,  53,119,  120,  122,  127,  142,  143,157,167,173,187, 

189,  200,  218,  225,  327,  286,  321,  324,  328,  333, 340,  347,  348,  354, 357,  858, 
859,  365,  484, 469,  479,  481,  670,  643,  844,  846,  817,  861,  852, 854, 857,  861 


Drake,  C 
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Bdmiinds,  George  P.,  a  Senator  from  Vermont — 
orders  hy — 
that  answer  ]>&  filed  April  1,  replioation  three  days  thereafter,  and  the  matter  atund 

for  trial  April  6,  1868 :  offered,  14. 
that  when  aoora  shall  be  closed  for  deliberation  upon  final  qaestion,  the  officiftl 
reporters  shall  take  down  the  debates  to  be  repotted  in  the  proceedings :  offered, 
611 ;  not  indefinitely  postponed,  644 ;  (yeas  20,  nays  27 ;)  read,  664 ;  tabled,  645 ; 
(yeas  28,  nays  20.) 
that  the  standing  order  of  the  Senate  that  it  will  proceed  at  twelve  o'clock  noon 
to-morrow  to  vote  on  the  articles  be  rescinded — [_M^  11,  I868[]  offered,  850;  agreed 
to,  851. 

remarks  by 14,55,56,143,144, 

157,  295, 220,  301, 848,  85'!,  360,  880, 406,  407,  469,  514,  519,  520,  521, 
610,  643,  664,  700,  815,  843,  845,  846,  849,  850,  851,  852,  853,  856,  868 

questions  by 880,  407 

opinion  on  the  case ,' 877 

Emory,  William  H.— see  Witnesses. 
Evarts,  WiUiam  M.,  of  New  York,  Oonnsel — 
order  by — 
that  after  replication  filed,  Connsel  be  allowed  such  reasonable  time  as  shall  now  be 
fixed  to  prepare  for  trial :  offered,  54. 
motion  by— 

for  an  adjournment  in  consequence  of  illness  of  Mr,  Stanbery  ''T 

argument  by — 

on  application  for  thirty  days  to  prepare  for  tcial 44   46 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence  120 

on  motion  to  remove  limit  as  to  number  of  speakers  on  final  argument  3'12 

on  riffht  of  counsel  to  renew  examination  of  a  witness  recalled  by  court  360,  Sol,  353 

on  admissibility — 

of  President's  conversations  with  Adjt,  Gen.  Thomas,  Feb   21,  1868  141 

of  Adjt.  Gen.  Thomas's  declarations  to  clerks  of  War  Department  145 

of  President's  letter  to  Gen.  Grant,  unaccompanied  with  inclosures  160,  167 

of  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of  the  Treasury    174,  ITS 
of  telegrams  relating  to  the  reconstruction  of  Alabama  182, 

18S,  184   186 
of  Chronicle's  report  of  President  s  speech  in  reply  to  Hon   Reverdy  Johnion         H  , 

114,  lOo,  200 
of  Leader' s  report  of  President's  sppech  at  CluveHnd  2l6,  217,  218 

of  President's  declarations  to  Adjt   Gen   T  ho  mis,  Feb   Jl  Jj4 

prior  to  March  9 286 

of  President's  conversations  with  Gen   Sherman,  Jan   II  314,317 

of  tender  of  War  Oifice  to  Gen.  Sherman  S22 

of  question,  Whether  Geo.  Sherman  gave  President  an  opinion,  &o  33<), 

of  aEBdavjt  and  warrant  of  arrest  of  LorenEO  Thomas  4       44 

of  President's  message  to  Senate,  Feb   24  5 

bl  i 

of  extracts  from  records  of  Navy  Department  S       ''1 

of  employment  of  counsel  by  President  to  get  up  a  test  case  40     411 

of  President's  declarations  to  Ml   Perrin                                                          4"5  4       427 

to  Secretary  Welles 461  46'  4'' 

of  advice  to  President  by  his  Cabinet  touching  the  constitutional  tj  of  the  tenure 

of-offiee  act 466  468 

touching  the  construction  of  the  tenure  of  office  ac!  47J   48 

of  Cabinet  consultations  in  regard  to  obtaining  a  judicial  decis  on   ic  4'i'' 

of  record  of  United  States  district  court  of  Geoigia  in  Mr,  Blodgett  scase  497 

im  499 

final,  on  the  ease 700     11  72ft  748 

remarks  announcing  illness  of  Mr.  Stanbery 3  " 

on  order  in  regartl  to  rule  limiting  argaments 8  9 

'--'-—  '^r  adjournment 4'>7   4S2 
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Evidence,  question,  Whether  objectiona  to,  should  he  decided   hy   Chief  Jnatice,  or  in 

first  instance  be  Bubmitted  to  the  Senate— [5y  Mr.  Drake] 119 

discussed  by — 

Mun'r  Butler 120,  123,  125 

Man'r  Bingham 123,  12*.  125 

Man'rBoutffell 124,  12G 

Mr.  EvarlB 120 

presiding  oEEcer  may  rule  all  questions  of,  which  ruling  shall  stand  aa  the  judgment  of 
the  Senate,  unless  a  vote  be  asked,  &e.  ;  or  he  may,  in  first  instance,  submit  such 
t[ii(!atJons  to  the  Senate,  127 ;  (yeae  31,  najE  19.) 
admissibility  of— 

declarations  of  Adjt.  Qen.  Thomas,  Feb.  21,  as  to  the  means  by  which  he  intended 

to  ohtiun  poBsesaion  of  the  War  Department :  (objected  to  by  Mr.  Stavhe-ry). .ll'i,  128 
discussed  by — 

Man'r  Butler , 128,  131,  138,  141,  142 

Mr.Stanbery 129,181,  183,  141 

Mr.  Curtis 1S5,  138 

Man'r  Bingham ..136,  141 

Mr.  Evarts 141 

admitted,  143 ;  (yeaa  39,  nays  II.) 
declarations  of  Atgt.  Gen.  Thomas  to  clerks  of  War  Department,  antecedent  to  his 
appointment  as  Secretary  of  War  ad  interim,  as  to  his  intention  when  he  came 

in  command;   (objected  to  by  Mr.  Evarts) 14i 

discussed  by — 

Mr.  Evarts 145 

Man'r  Butler 145,  146 

Man'r  Bingham 146 

admitted  146:  {ye&a  28,  nays  22.) 
letter  of  President  to  Gen.  Grant,  Feb.  10,  18G8,  unaccompanied  by  other  letters 

referred  to  therein:  (objected  to  by  Mr.  Stanberj/). 165 

discussed  bv — 

Mr,  Stanbery 105,  166 

Man'r  Wilson 105,  167 

Mr.  Evarts 106,  167 

Man'r  Bingham IGG 

Mr.  Curtis 163 

objection  not  sustained ;   168,  {yeas  20,  nays  29.) 
appointment  of  Edmund  Cooper,  Private  Secretary  of  President,  as  Assistant  Secretary 

of  the  Treasury;  {objected  to  by  Jlfr.  Slanberj/  aad  Mr.  Evarts) 174 

discussed  by — 

Mr.  Evarts 174,178 

Man'r  Butler 154.175,176,178,179 

Mr.Stanbery 176,178 

Man'r  Bingham 177,  178 

not  received,  181;  (jjeas  22,  nays.27.) 
telegrams  between  President  and  Lewis  iE.  Parsons,  Jan.  17, 1867,  in  relation  to  constitu- 
tional amendment  and  re  con  etinotiou  of  Alabama :  {objected  to  by^r.  StarAery),  183 
discussed  by — 

Man'r.  Butler 182,183,184,186 

Mr.  Evarts 182,183,184,186 

Mr.  Stanbery 183,186 

Mr.  Curtis. 183, 184, 186 

Man'r  Boutwell 185 

admitted,  186;  (yeas  27,  nays  17.) 
Chronicle  report  of  President's  speech,  Aug.  18,  1866,  in  reply  to  Hon.  Eeverdy 

Johnson;   (objected  to  by  j!fi-.  Evaris) 193 

dis cussed  by — 

Mr.  Evarts ! 193,194,195,200 

Man'r  Butler 193,195,200,203 

withdrawn 203 

Leader's  report  of  President's  speech  at  Cleveland,  Sept.  8, 1866^  (objected  to  by  ^r. 

Uvarls) 216 

discussed  by — 

Mr.  Evarts 216,217,218 

Man'r  Butler 216,  217,  218 

admitted,  218 ;   (yeaa35,  naysll,) 
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Eriden  ce —  Cmttmued. 
admissibility  of — 

deelaratioiifiof  President  to  Adjt.  Gen.  Thoraas,  Feb.  21,  1868,  after  order  for  removal 
of  Mr.  Stanton,  to  show  an  absence  of  purpose  to  use  force ;   (objected  to  by 

Man' r  Butler) 281 

discussed  by-^ 

Maii'r  Butler 281,  282,  283 

Mr.  Stanbery. 282 

Mr.  Evarts 284 

Man'r  Bingham 284,285 

admitted,  286  ;  (yeas  42,  nays  10.) 
declarations  of  Preaident  to  Adjt.  Gen.  Tliomas  prior  to  9th  of  March,  in  respect  to 

use  of  force  to  get  possession  of  the  War  Office;   (objected  to  bj  Ifan'r  Butler)...  288 
diseuBsed  by — 

Man'r  Bntlet 288 

Mr.  Bvarta 288 

Man'r  Bingham 288 

admitted ■ 288 

conversations  between  the  President  and  Lieut.   Gen.  Sherman,  Jan,  14,  1868,  in 

regard  to  removal  of  Mr.  Stanton:  (objected  to  hj  Man'r  Butler) ., 308 

discussed  by — 

Mr.  Stanbery 809,  811,  818,  815,  810 

Man'r  Butler 311,  313,  315,  316,  317,  33 

Mr.  Evarts 814,  317 

Man'r  Wilson.... 819,820 

not  admitted,  321 ;  (yeas  28,  nays  28.) 
quesdon  in  regard  to  the  creation  of  the  department  of  the  Atlantic :   (ohjooted  to  by 

Man' -r  Butler) 822 

discussed  by — 

Man'r  Butler. " 

Mr.  Stanbery " 

not  admitted 3  2 

tender  to  Gen.  Sherman  of  appointment  aa  Secretary  of  War  ad  intenm    (objected 

to  hj  Man'r  Butler) 82'' 

discussed  by — 

Man'r  Butler "      "8 

Mr.  Evarts i 

Mc.  Stanbery 2       8 

admitted "3 

question.  Whether  at  the  first  offer  uf  the  War  O&ce  to  Gtn  Shorroan  an}tl  ne 
further  passed  \n  referencp  to  the  tendei  or  acceptance  of  it  (obiected  to  1  y 
Man'r  Butlft)  H 

discussed  by — 

Man'r  Butler  62i 

Mr.  Stanbery  o24 

not  admitted   324     (yeas  28,  nays  29  ) 
President's  declaration  of  purpose  of  getting  Mr  Stinton's  right  to  office  before  the 

courts:  (objected  to  by  JKa«  r  Biiiiei-) a26,  32b 

discussed  by — 

Man'r  Butler 326 

Mr.  Sta,nbery 326 

not  admitted,  325j   (yeas  7,  nays  44.) 
President's  declaration  of  purpose  in  tendering  Gen.  Sherman  the  appointment  of 

Secretary  of  War  ad  interim:  (objected  to  by  Man'r  Bin ff ham). 327 

not  admitted,  827 ;   (yeas  25,  nays  27.) 
President's  declarations  to  Gen.  Sherman  in  reference  to  tho  use  of  threats  or  force 

to  get  possession  of  the  War  Office:  (objected  to  by  Man'r  Butler) 327 

not  admitted ; 827 

question,  Whether  Gen.  Sherman  gave  President  an  opinion  as  to  advisability  of  a 

change  in  the  War  Department;  (objected  to  by  Man'r  Butkr) 883 

discussed  hy — 

Man'r  Bingham 884,  838,  839 

Mr.  Stanbery 334,  334,  337 

Man'r  Butler 335,  337 

Mr.  Evarts 386,  337,  339 

not  admitted,  840;  (yeas  15,  nays  85.) 
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Evidence —  Contmued, 
admissibility  of — 

advice  \o  President  to  appoint  some  person  in  place  of  Mr.  Stanton ;   (objected  to  by 

Man'r  Sutler.) 340 

not  admitted,  310,  355 ;  (yeas  18,  najs  32.) 
affidavit  of  Edwin  M.  Stanton  and  warrant  of  arrest  of  Lorenzo  Thomas ;  (objected 

to  hj  Man' rSulkr) 341 

discussed  by — 

Man'r  Butler 341,342,343,  344 

Mr.  Bvarts 342,  844 

Mr.  Stanbery 843,  814 

admitted,  815;  (yeas  «4,  nays  17.) 
question,  WbetUer  President  stated  to  Gen.  Sherman  his  parpose  in  tendering  him 

theofficeof  Secretary  of  War  ad  inferJTO;  (objected  to  oyJfanVBiBffAow) 847 

admitted,  347;   (yeaa  2S,  uaya  22.) 
President's  declaration  of  purpose  in  tendering  Gen.  Sherman  tLe  office  of  Secretary 

of  War  dd  interim:  (objected  to  by  Man'r  Bingham) 347 

admitted,  849;   (yeas  26,  nays  25.) 
message  of  President  to  Senate,  Feb.  24,  1868,  in  response  to  Senate  resolution  of 

Feb.  21,  1868:  (objected  to  by  Mart'r  Butler) 360 

discussed  by — 

Man'r  Butler 360,361,  868,864 

Mr.  Curtis 360 

Mr.  Evatts 360,  361,  368,  364 

Man'r  Bingham j.,861,  363,  364 

not  admitted. .,.,.. 365 

extracts  from  records  of  Navy  Department,  exhibiting  practice  in  respect  to  removals: 

(objected  to  hj  Man'r  Bntkr) 376 

discussed  b)/^- 

Man'r  Butler 876,877,378,379,  280,  881 

Mr.  Curtis 377,  378,,379,  380,  381 

Mr.  Eyarts .'. 880,  381 

Man'r  Bontwell 880 

admitted,  882 ;  (yeas  86,.naya  15.) 
employment  of  counsel  by  President  to  raise  the  qaesuon  of  Mr.  Stanton's  right 
to  hold   the   office   of  Secretary  of  War  against  the   authority   of  President: 

(objected  to  hy  Man'r  Butler) 406 

discussed  by — 

Man'r  Butler 407,409,411 

Mr.  Bvarts , 107,411 

Mr.  Oartis 410,411 

Man'r  Wilson 410 

admitted,  412 ;   (yeas  29,  nays  21.) 
acts  toward  getting  out  a  ha!>eas  corpus  in  the  ease  of  Lorenzo  Thomas:  (objected 

toby  Man'r  BiUler.) 411 

admitted,  415 ;   (yeas  27,  nays  23.) 
acts,  after  failure  to  obtain  a  habeas  corpus  in  pursuance  of  President's  instructions, 
to  test  the  right  of  Mr:  Stanton  to  continue  in  office :    (objected  to  by  Man'r 

Butler) -. 436 

admitted,  417 ;  (yeas  27,  nays  23. ) 
declarations  of  the  President  to   Mr.   Perrin,   Feb.   21,    1808,   in  reference  to  the 
removal  of  Mrt  Stanton,  and  the  nomination  of  a  successor;  (olijeoted  to  by 

Man'r  Butler) 425 

discussed  by— 

Man'r  Butler 425,426 

Mr.  Bvarts 425,426,127 

Man'r  Wilson „ 426 

not  admitted,  427^  (yeas  9.  nays  87.) 
President's  declarations  to  Secretaiy  Welles,  Feb.  21,  in  relation  to  the  removal  of 

Mr.  Stanton:  (objected  to  hj  Man'r  Butler) 460 

discussed  by — 

Man'r  Butler... 460 

Mr.  Bvarts 161,463,405 

Mr.  Curtis 401,  462 

admitted,  465;  (yeas  20,  nays  23.) 
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Evidence — GontinueA. 
admissiliility  of — 

advice  to  President  by  hia  Cabinet  ton  cliing  the  eoastttutionality  of  the  ten  are- of- office 

act;  [objected  to  hj'Man'T  Bviler) , 486 

diacuaaed  by — 

Man'r  Butler ; 466,467,  468 

Mr.  EvBrta -. 4S0,  468 

Mr.  Curtia 467,  468,  470,  4761  478 

Man'r  Wilson 470 

not  admitted,  479 ;   (yeas  20,  nays  29.) 
advice  to  President  by  his  Cabinet  in  regard  to  the  eonatrnotion  of  the  tenure- of- office 
act,  and  in  regard  to  ita  application  to  the  Secretaries  appointed  by  President 

Lincoln:  (objected  to  \ty  Man'r  Butler) 479 

diacuaaed  by — 

Mr,  Evarts 479,  480 

Man'r  Butler v. 480 

not  admitted,  481;   (yeas  22,  nayB26.) 
Cabinet  conaultations  in  regard  to  obtaining  a  judicial  decision  on  the  consiitutionaliiy 

of  the  tenure-of-office  act :   (objected  to  by  JtffflJt'rBjrifej-) : 482 

diacuaaed  by — 

Man'r  Butler 482,483 

Mr.   Bvarta 482 

not  admitted;  (yeaa  19,  naya  80,) 483 

qneation,  Whether  any  saggestJons  were  made  in  Cabinet  looking  to  the  vacation  of 

any  office  by  force:   (objected  to  h J  Man'r  Butler) 484 

not  admitted;  (yeaa  18,  nays  20,) _. 484 

opinions  given  to  President  by  Cabinet  on  qneation.  Whether  the  Secretaries  appointed 
by  President  Lincoln  were  within  the   provisions  of  the  tenure-of-office  act: 

(objected  to  by  Man'r  Bingham) ; 493 

not  admitted;  (^eas  20,  naya  26,) 493 

record  of  the  diatriot  court  of  the  United  States  for  the  southern  district  of  Geor^a 
■     '         leof  Foster  Blodgett!  (objected  to  by  Jfr.  Evarfs) 497 


Mr.  Evarta 497,  498,  409 

Man'r  Butler 498,  499,  500 

not  admitted 600 

nominations  of  Lieut.   Gen.   Sherman,  Feb.   13,  1868,  and  of  Maj.   Gen.   Geo.   H. 

Thomas,  Feb.  21,  1861,  to  be  Generals  by  brevet:   (objected  to  by  ilfr.  Eoarts)...  611 

not  admitted  ;   (yeas  14,  nays  86.) 511 

Evidence,  documentary,  for  the  prosecution — 

copy  of  oath  of  Andrew  Johnson,  President  of  the  United  States,  April  15,  1895, 
with  accompanying  certificates 102 

copy  of  President  Lincoln's  message  to  Senate,  Jan.  13,  1832,  nominating  Edwin  M.  . 
Stanton  to  be  Secretary  of  War.. _. ._. ._. 102 

copy  of  Senate  resolution  in  executive  sesaion,  Jan.  16, 1862,  consenting  to  appointment 
of  Edwin  M.  Stanton  to  be  Secretary  of  War ; 102 

Gopy  of  President's  message  to  Senate,  Dec.  12,  1867,  announcing  auapension  of  Edwin 
M.  Stanton  from  the  oSiee  of  Secretary  of  War,  and  designation  of  Gen.  Grant  ae 
Secretary  of  War  adinteHm ; 102 

copy  of  Senate  resolution,  Jan.  13,  1868,  in  response  to  message  of  President  announc- 
ing suspension  of  Edwin  M.  Stanton,  and  non-concurring  in  such_  suspension 107 

copy  of  Senate  order,  Jan.  18,  1868,  directing  Secretary  to  communicate  copy  of  non- 
concurring  resolution  to  President,  to  Edwin  M.  Stanton,  and  to  U.  S.  Grant,  Secre 
tary  of  War  ad  interim 107 

copy  of  President's  message  to  Senate,  Feb.  21,  1868,  announcing  removal  of  Edwin 
M.  Stanton  from  office,  and  designation  of  the  AdjutantOeneralm  the  Army  as  Secre- 
tary of  War  ad  interim 107 

eopv  of  President's  order,  Feb.  21,  1868,  removing  Edwin  M.  Stanton  from  the  office 

.    of  Secretary  of  War 107 

copy  of  President's  letter  of  authority  to  Lorenzo  Thomas,  Feb.  21,  1868,  to  act  aa 
Secretary  of  War  ad  interim,  and  directinghimiraraediatelyto  enter  upon  the  duties  of 
that  office 107 

"  >py  of  Senate  resolution,  Feb.  21,  1868,  that  President  has  no  power  to  remove  the 
Secretary  of  War  and  to  designate  any  otber  ofScer  to  perform  duties  of  that  office 
ad  interim „ 108 
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Evidence,  docamentary,  for  the  prosecution — Continued. 

copy  of  Senate  order,  Feli.  21, 1838,  directing.Secretarjtooommumcate  copies  of  foregoing 
resolution  to  President,  to  Sectetary  of  War,  and  to  Adjutant  General  of  tlie  Army 108 

copy  of  President  Lincoln's  commission  to  Edwin  M.  Stanton  as  Secretary  of  War, 
Jan.  15,  1862 ._. 108 

commission  of  Edmund  Cooper  as  Assistant  Secretary  of  Treasury,  Nov.  20, 18S7 112 

letter  of  authority  to  Edmund  Cooper,  Dee.  2,  1867,  to  act  as  Assistant  Secretary  of 
the  Treasury 112 

copy  of  General  Orders  No.  15.  Mar.  12, 1868,  requiring  all  orders  relating  to  military 
operations  issued  by  President  or  Secretary  of  War  to  be  issued  through  the  General 
of  the  Army 161 

eopyof  Bvt.  Mai.  Gen.  W.  H.  Emory's  commission,  July  17,  18S6 162 

Special  Orders  No.  426,  Aug.  21, 1867,  assigning  Gen.  Emory  to  command  of  Department 
of  Washington 168 

order  of  President,  Feb.  18,  1868,  that  Bvt.  Maj.  Gen.  Thomas  resume  his  duties  as  Ad- 
jutant General ., 163 

letter  of  Gen.  Grant,  Jan.  24,  1868,  requesting  to  have  in  writing  order  pyen  him 
verbaiiy  by  President  to  disregard  orders  of  E.  M.  Stanton  as  Secretary  of  War,  &c...  163 

President's  instraetions  to  Gen.  Grant,  Jan.  29,  1868,  not  to  obey  orders  from  War 
Department,  unless,  &c -. -....'. 163 

letter  of  President  to  Gen.  Grant,  Feb,  10,  1868,  in  regard  to  his  having  vacated  the 
office  of  Secretary  of  W&r  adititerim 164 

copy  of  PreBident's  letter  of  authority  to  Lorenzo  Thomas  to  act  as  Secretary  of  War 
ad  interim ;... 138 

copies  of  order  removing  Edwin  M.  Stanton,  and  letter  of  authority  to  Gen.  Thomas 
with  indorsements  thereon,  forwarded  by  President  to  Secretary  of  the  Treasury  for 
his  information 168,  169 

copy  of  General  Orders  No.  17,  March  14,  1867,  requiring  all  orders  re!ating  to  mil- 
itary operations  to  be  issued  through  the  General  of  the  Army ■, 169 

copy  of  order  of  General  of  the  Army,  to  Gen.  ThoQias,  to  resume  duties  as  Ai^utant 
tJeneral ITS 

message  of  President  communicating  report  of  Secretary  of  State,  showing  proceedings 
under  concurrent  resolution  of  the  two  Houses  requesting  President  to  submit  to  Legis- 
latures of  States  an  additional  article  to  the  Constitution 186 

report  of  President's  speech  Aug,  18, 1866,  in  reply  to  Hon-  Reverdy  Johnson,  as  sworn 
to  by  Francis  H.  Smitii , 201 

report  of  President's  speech  Aug,  18, 1866,  revised  by  William  G.  Moore,  his  Secretary.,  203 

at  Cleveland,  Sept.  3,  1866,  in  Cleveland  Leader 218 

at  Cleveland,  Sept.  8,  1866,  by  D.  C.  McEwen 220 

at  Cleveland,  Sept.  3,  1866,  in  Cleveland  Herald : 223 

at  St.  Louis,  Sept.  8,  1866,  in  Missouri  Democrat 228 

at  St.  Louis,  Sept.  8,1866,  id  St.  Louis  Times 233 

ibrma  of  varioaa  commissions  as  issued  by  President  before  and  after  the  passage  of 
civil-tenure  act ., '. 236 

list  of  removals  of  heads  of  Departments  at  any  lime  by  President  during  the  session  of 
_  Senate,...; '. 289 

list  of  appointments  of  heads  of  Departments  at  any  time  by  President  without  advice 
and  consent  of  Senate  and  while  Senate  was  in  session 289 

correspondence  between  President  John  Adams  and  Timothy  Pickering,  May  1800, 
relating  to  removal  of  Mr.  Pickering  from  the  office  of  Secretary  of  State 243 

copy  of  President  John  Adams's  message.  May  12,  180O,  nominating  John  Marshall  to 
be  Secretary  of  State  in  place  of  Timothy  Pickering,  removed,  and  action  of  the 
Senate  thereon , 244 

letter  from  President,  Aug.  li,  186'rjnotifyingSecretary  of  the  TreMury,  "in  compliance 
with  requirements"  of  tenure- of-office  act,  of  suspension  of  Edwin  M.  Stanton 243 

letter  of  Secretary  of  the  Treasury  notifying  heads  of  bureaus,  in  compliance  with 
requirements  of  tenure- of- office  act,  of  the  suspension  of  Edwin  M.  Stanton 244 

executive  messages  of  President  communicating  information  of  suspension  of  several 
officers 246 

communication  from  Secretary  of  State,  Dec.  19,  1867,  rejjorting  to  President,  in  eom- 

Sliance  with  provisions  of  tennre- of- office  act,  the  suspension  of  the  consul  at  Brunai, 
■orneo 246 

copy  of  letter  from  Adjt.  Gen.  Thomas  to  President,  Feb.  21,  1868,  reporting  delivery 
of  President's  communication  to  Edwin  M.  Stanton  removing  him  from  ofBce,  and 
a,ccepting  the  appointment  of  Secretary  of  War  ad  interim 261 
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Evidence,  documentary,  for  the  defense — 

aEEdavit  of  Edwin  M.  StaQton,  and  warrant  of  arrest  of  Lorenzo  Thoraas.  Feb.  22,  18G8..  841 

docket  of  entries  as  to  disposition  of  case  of  tTnited  States  os.  Lorenzo  Thomas 350 

President's  nomination  of  Thomas  Ewing,  sen.,  W  be  Secretaty  of  War,  Feb.  22, 1868...  360 

copy  of  Senate  proceedinea,  M^  13, 1856,  on  the  nomination  of  John  Marshall  to  be 
Secretary  of  State,  in  place  of  Timothy  Piokeringj  removed 373 

eopyof  President  Tyler's  order,  Feb.  29,  1844,  appointing  John  Nelson,  Attorney  Gen- 
eral, to  discbarge  the  duties  of  Secretary  ot  St&^  ad  interim 374 

copy  of  Senate  resolution,  March  6,  1844,  confirming  nomination  of  John  C.  Calhoun 
as  Secretary  of  State,  vice  A.  P.  Upshur. - S74 

copy  of  President  Fillmore's  order,  July  28,  1850,  designating  Winfield  Scott  to  act  as 
Secretary  of  War  ad  interim 8T5 

copy  of  Senate  resolution,  Aag.  15,  1850,  confirming  nomination  of  Charles  M.  Conrad 
as  Secretary  of  War 375 

copy  of  President  Buchanan's  order,  Jan.  10,  1861,  appointing  Moses  Kelley  to  be 
Acting  Secretary  of  tbe  Interior 875 

copy  of  President  Lincoln's  commission,  March  5,  1861,  to  Caleb  B.  Smith  as  Secretary 
of  the  Interior 376 

copy  of  letters  of  Acting  Secretary  of  the  Treasury,  Aug.  17,  1842,  relating  to  removal 
of  the  collector  and  appraiser  in  Philadelphia 376 

extracts  from  records  of  Navy  Department  exhibiting  practice  inrespecttoremovals,  876, 382 

list  of  civil  officers  of  Navy  Department,  appointed  for  four  years  under  act  of  May  15, 
1829,  and  removable  at  pleasure,  who  were  removed,  their  teems  of  office  not  having 
expired 884 

copies  of  documents  from  State  Department,  showing  practice  of  Government  in  re- 
moval of  officers  during  the  session  of  Senate,  during  recess,  and  covering  alt  cases 
of  vacancy 885,  401 

copies  of  documents  from  Post  Office  Department,  showing  removals  of  postmasters 
during  session  of  the  Senate  andnd  interim  appointments 891 

mesB^e  of  President  Buchanan,  Jan.  15,  1861,  in  answer  to  Senate  resolution  respect- 
ing vacancy  in  the  officeof  Secretary  of  War 392 

list  of  persons  who  discharged  duties  of  Cabinet  officers,  whether  by  appointment  made 
in  recess  and  those  connrmed  by  Senate,  as  well  as  ibose  acting  ad  interim  or 
simply  acting 39-1 

stetement  of  beginning  and  ending  of  each  legislative  session  of  Congress  from  1789 
to  1868 405 

copy  of  President  Adams's  commission  to  George  Washington,  July  4,  1798,  consti- 
tuting him  Lieutenant  General  of  the  Army 446 

tables  from  Department  of  the  Interior,  showing  removals  of  officers,  date,  name,  office, 
and  whether  removal  was  during  recess  or  during  session  of  the  Senate 446 

list  of  consular  officers  appointed  during  session  of  the  Senate  where  vacancies  existed 
when  appointments  were  made 457 

form  of  Navy  agents'  commission 486 

official  action  of  the  Post  Office  Department  in  removal  of  Poster  Blodgett 489 

Evidence,  documentary,  for  the  prosecution,  in  rebuttal — 

Journal  of  First  Congress,  1774-75,  exhibiting  report  of  committee  Ui  draft  a  commis- 
sion to  Gen.  George  Washington 49') 

letter  of  James  Guthrie,  Secretary  of  the  Treasury,  Aug.  23, 1858;  as  to  practice  of  Gov- 
crnaientinappointingofficersduringrecesstofillvaeanciesexiBtingbeforeadjoarnment,  435 

copy  of  indictment  in  caso  of  Poster  Blodgett  in  district  court  of  the  United  States 
for  southern  district  of  Georgia 496 

list  of  the  various  officers  in  United  States  affected  by  the  President's  claim  of  right 

to  remove  at  pleasure  and  appoint  ad  interim,  their  salaries,  &c 502 

Ewing,  Thomas,  sen.,  nomination  of,  to  be  Secretary  of  War 360,  373,  374 

F. 
Perry,  Orris  S.,  a  Senator  from  Connecticut — 
orders  by — 
that  the  hour  of  meeting  be  at  eleven  a.  m.,  and  that  there  be  a  recess  of  thirty  minutes 

each  day  at  two  p.  m. :  offered  and  rejected,  359;  [yeas  24,  nays  26.) 
that  tabular  statements  presented  by  Man'r  Butler  be  omitted  from  published  pro- 
ceedings: offered,  433;  adopted,  434. 

remarks  by 127,  226,  359,488,  484,  493,  516,  859 

questions  by 410 

opinion  on  the  case „. 933 


,  Google 
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Ferry,  Thomas  W.— see  Witmsses. 

FesaendeD,  William  P.,  a  Senator  from  Maine — 

remarks  by 120,  180,  181,225,  320,  616,617,648,842,845,851,852,853 

remarba  on  tiie  eompetency  of  tlie  President  jii'o  tempore  to  take  theoath Apps.  10, 29,  S4 

questions  bj 181 

opinion  on  tlie  case ■ 936 

Fi-wler,  Joaepk  S.,  a  Senator  from  Tennessee — 

remarks  by 120,  186,  51 T,  859 

Frellngliuysen,  Frederick  T.,  a  Senator  from  New  Jersey — 

that  as  many  of  Managers  and  Counsel  as  shall  choose  be  permitted  to  speak  on 
final  arsniment:  offered  and  laid  over,  801;  discussed,  328. 

remarks  by ' 128,301,328,831,  521,845 

remarks  on  the  competency  of  the  President  jwoiempOT-e  to  take  theoati Appx.  20,  23 

opinion  on  the  case 


...1077 


429 


'emarES  oy....... -.......-^,  01,1^^,  auu,  ^1^,  ^o*,  •±ovj  uio,  uif,  ^jaxj  t»oi.,  *oo,  rua,  01 

■emarks  on  the  competency  of  the  PreaidentjM'oiemyoreto  take  theoath Appx.  25,  29,  i 

■  ■  ■  ; 87 

of  Ohio,  Counsel — 


G. 

Gold,  table  showing  sales  of,  from  Jan.  1  to  April  4, 1868. 

Grimes,  James  W.,  a  Senator  from  Iowa- 
order  by — 
that  hereafter  the  hour  of  meeting  shall  be  twelve  o'clock  m.  each  day,  except  Sunday 
offered,  581;  adopted,  610;  (yeas  21,  nays  13.) 

remarks  by 9,61^122,200,414,484,489,  516,  517,621,581, 

remarks 
opinion 

Groesbeok,  William 
argument,  final,  ot 


Harlan,  James,  a  Senator  from  Iowa — 

opinion  on  the  case ( 899 

Henderson,  John  B.,  a  Senator  from  Missouri — 
orders  by — 
that  application  for  thirty  days  to  prepare  for  trial  be  postponed  until  after  replication 

filed :  offered,  63 ;  not  agreed  to,  63 ;  (yeas  25,  nays  28.) 
that  presiding  officer  may  rule  all  questions  of  evidence,  which  ruling  shall  stand  as 
the  judgment  of  the  Senate,  unless  some  member  shall  ask  a  formal  vote,  in  which 
case  it  shall  be  submitted  to  the  Senate;  or  he  may  submit  any  such  question  to  a 
vote  in  the  first  instance,  (amendment  to  Rule  VII:)  offered,  126;  agreed  to,  127; 
(yeas  31,  nays  19.) 
that,  subject  to  Bnle  XXI,  all  the  Managers  not  delivering  oral  arguments  may  file 
written  arguments  before  April  24,  and  Counsel  not  making  oral  aj^uments  may 
file  written  argamenta  before  April  27 ;  offered,  517. 

remarks  by 68,126,  168,  180,301,  327,855,483,  617,  518,619,748,855,  857 

questions  by 180,  356,  483 

opinion  on  the  case 1065 

Hendricks,  Thomas  A.,  a  Senator  from  Indiana — 

that  trial  proceed  with  all  convenient  dispatch :  amendment  offered  and  agreed  to,  56. 

prescribing  form  of  final  question :  offered,  848. 

remarks  by 56,  127,  157,  879,  434,  621,  710,  845,  848,  861,  852,  854,  865 

remarks  on  thecompetencyof  thePresidentproiempoMtolakeUieoath,  Appx.  6, 8, 28, 33, 34 

opinion  on  the  case .'. 1014 

Hour  of  meeting,  order  fixing,  at  eleven  a.  m. — [Sy  Mr.  Conness.] 
offered,  432;  adopted,  438;  (yeas  29,  nays  14.) 
order  fixing,  at  twelve  o'clock  m.  each  day,  except  Sunday — [By  Mr.  G-Hmes."] 

offered,  681;  adopted,  610;  (yeas  21,  nays  13.) 
Howard,  Jacob  M.,  a  Senator  from  Michigan — 
order  by — 

.  that  no  Senator  shall  speak  more  flian  once,  nor  to  exceed  fifteen  minutes  on  one  ques- 
tion, during  final  deliberations;  offered,  664;  rejected,  66S;  (yeas  19,  nays  80.) 
remarks  by. „ 8,  9,  20,22, 

44,  60.  51,  53,  110,  123,  128,  160,  180,  186,  217,  218,  282,  245,  247,  802,  825,  333,  345, 

380,  418,  417,  466,  469,  478,  493,  611,  516,  604,  665,  619,  521,  710,  766,  826,  844,  852.  861 
remarks  on  the  competency  of  tie  President  pj-oie  .    .  .     .1- -  -   .1 


C.  I.-2. 


■0  tempore  to  take  theoath Appx.  6, 11, 

21,  25,  26,  28,  29,  34 


>y  Google 
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Howard,  Jacob  M.,  a  Senator  from  Michigan — Oontinued. 

ijuestiona  by 186,  853,  880,  469 

opinion  on  the  caee lOBo 

Howe,  Timothy  O,,  a  Senator  from  Wisconsin — 

remarks  by 22,328,340,  343,  349,  357,414,416,613,  520,  710,  84G 

remarks  on  the  competency  of  the  President  pro  fempore  to  take  the  oath Appx.  19,  20 

opinion  on  the  caae 1019 

Hudson,  William  N, — see  Witnesses. 

I. 
a  of. 58,  101,  742;  Appx.  47 


Johnson,  Andrew,  President  of  the  TTnited  States — 

articles  of  impeachment 3 

return  of  summons 9 

called  by  proclamation 9 

appearance  entered  and  ccilinsel  named 10,  21 

forty  days  asked  to  prepare  answer 10 

answer  to  articles.- 22 

oath  of  office,  April  15,  1865 102 

suspension  of  Edwin  M.  Stanton,  Secretaiy  of  War,  and  designation  of  Gen.   Grant 

Secretary  ad  interim  communicated  to  Senate  Dec.  12,  1S67. 102 

Senate's  non- concurrence  in,  communicated 108 

removal  of  Edwin  M.  Stanton,  Secretary  of  War,  and  designation  of  Lorenzo  Thomas 

Secretary  ad  interim  communicated  to  Senate  Feb.  21,  1868 107,  168,  169 

Senate's  denial  of  power  to  remove  and  appoint  communicated 108 

appointment  of  Edmund  Cooper  Assistant  Secretary  of  the  Treasury 112 

order  that  Adjt.  Qen.  Thomas  resume  his  duties 163 

inatruotions  to  Gen.  Grant  not  to  obey  orders  from  War  Department, unless,  Ac 163 

letter  to  Qen.  Grant  in  regard  to  his  having  vacated  the  office  of  Secretary  ad  interim...  164 

telegram  to  Gov.  Parsons ._ 181 

message  communicating  report  relating  to  amendment  of  the  Constitution 188 

reports  of  speech  Aug.  18,  1866,  in  reply  to  Hon.  Eeverdy  Johnson 201,  203 

at  Cleveland,  Sept.  8,  1866 218,  220,228 

at  St.  Louis,  Sept.  8,  1866 228,233 

notification  to  Secretary  of  the  Treasury,  Aug.  14, 1867,  of  the  suspension  of  Mr.  Stanton,  243 

conversations  with  Gen.  Emory '..'.... 159 

with  Gen.  Wallace 171 

with  Mr,  Wood „ 248 

with  Mr.  Blodgett 250 

with  Adjt.  Gfen.  Thomas 279, 

280,  286,  287,  291,  292,  293,  296,  297,  298,  299,  302,  302,  305,  806,  307 

with  Lieut.  Gen.  Sherman 308,  347,  348,  849,  854 

with  Mr.  Cox 406,4X2,415 

with  Mr.  Merrick 421,422 

with  Mr.  Perrin 424,425 

with  Secretary  Welles 458,  459,  465,  466,  484 

tender  of  War  Office  to  Lieut.  Gen.  Sherman 822,  823,  824,  364 

nomination  of  Mr.  Ewing  Secretary  of  War,  Feb.  22,  1868 360,  873,  874,  458,  466,  484 

instructions  to  test  Lorenzo  Thomas's  right  to  office 412,  415,  422 

acquittal  on  .Article  XI ; 8G3 

IL 860 

III 861 

Johnson,  Eeverdy,  a  Senator  from  Maryland — 
orders  b^— 
that  trial  proceed  at  the  expiration  of  ten  days,  unless  for  causes  shown  to  the  con- 
trary ;  offered,  54,  55. 
that  Senate  commence  the  trial  2d  of  April;  offered,  55. 

that  two  of  Managers  be  permitted  to  file  printed  arguments,  &c. ;  amendment  offered 
and  adopted,  516. 

remarks  by S,  20,  51,53,  64,55,  102,  106,110,  111,  120,141,  143,  160,  161,  168, 

179,  183,  200,  210,  218,  242,  244,  245,  247,  248,  802.  826,  881,  840,  846,  347,  348,  349,  "'" 
351, 354,  355,  356,  858,  360,  377, 378,  879,  880,  38i;  884,  392,  400,  401,  417, 422,  423, 
440,  446,  456,  462,  466,  469,  478,  489,  490,  492, 493,  494,  495,  497,  512,  613,  514,  516,  521, 
594,  628,  644,  664,  696,  709,  710,  711,  727,  786,  843,  846,  848,  861,  852,  8.58.  854,  856,  — 


A-iOO^IC 


Jolinsoii,  Reverdy,  a  Senator  from  Maryland — ConUnued. 

remarks  on  the  competency  of  the  President  iM-ofemcore  to  take  tto  oath Appx,  G,  10, 

12,  27,  28,  84 

questions  by lil,  179.  340,  S47,  4fi9 

opinion  on  the  case , , 887 

Jonea,  J.  W. — see  Witnesses, 

Judgment  of  acquittal  entered SOI 


L. 

Lawrence,  William,  a  Representative  from  Ohio- — 

brief  of  authorities  upon  the  law  of  impeachable  crimes,  by 57,  82,  712  ;  Apps.  47 

Legislative  business — see  I^aeliee. 
Logan,  John  A,,  of  lilinoia,  a  Manager — 
argument  by — 

on  application  of  connael  for  thirty  days  to  prepare  for  trial 44 

final,  on  the  case 523 

remarks  on  the  Alta  Vela  letter 700 

M. 

9 

;ucky— 

..  .nhy, 855 

McBwen,  Daniel  G. — see  Witnesses. 
McDonald,  William  J. — see  Witnesses. 
Meigs,  B.  J. — see  Witnesses. 
Merrick,  Richard  T. — aee  Witnesses. 
Moore,  William  G. — see  Witnesses. 
Mtjorhead,  James  K. — see  Witnesses. 
Morrill,  Justin  S.,  a  Senator  from  Vermont — 
order  by — 
that  the  Senate  meet  on  Monday  next  for  the  purpose  of  deliberation ;  and  that  on 
Tuesday  the  Senate  proceed  to  vote  without  debale  on  the  several  articles — each  Sen- 
ator to  be  permitt«dto  file  his  written  opinion  within  two  days  after  the  vote :  offered, 
847:  agreed  to,  848, 

remnrksby 847,848 

opinion  on  the  case 982 

Morrill,  Lot  M.,  a  Senator  from  Mtdne — 
order  by — 
that  the  Senate  proceed  on  Monday  next  to  take  the  yeas  and  nays  on  the  articles  with- 
out debate ;  any  Senator  to  have  permission  to  file  a  written  opinion ;  offered,  847. 

remarks  by 126,296,  842,847,  858,  859 

remarks  on  the  competency  of  the  President  jwo  tempore  io  take  the  oath Appx.  8,  20 

Morton,  Oliver  P.,  a  Senator  from  Indiana — 

remarks  by 

reraariiS  on  the  competency  of  the  President  yro  tempore 

N. 

Nelson,  Thomas  A.  E.,  of  Tennessee,  Counsel — 

argument  by — 

on  motion  to  fix  a  day  for  trial  to  proceed 16 

on  motion  to  fix  tbe  number  a-nd  order  of  the  speakers  on  final  argument 868,  518 

final,  on  the  case 594,  611 

remarks  on  the  Alta  Vela  letter 698,099,  700,  708,  709,  710,  711,  727 

0. 

Oath  administered  to  Chief  Justice S;  Apps.  6 

to  Senators .-...Appx.  6,  34 

question,  Whetiier  it  is  competent  for  the  President  pro  tempore  of  the  Senate  to  take 
the,  and  become  thereby  a  part  of  the  conrt — [By  Mr.  Bendrieksl Appjc.  5 

Officers,  territorial  and  executive,  list  of,  with  their  tenures 366 


:,  Google 
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Opinion ;  order,  that  each  Senator  shall  be  ] 
shall  have  been  taken,  his  written,  to  gi 
offered,  847;  agreed  to,  848. 
filed  by — 

Mr.  Buckalew 1055 

Mr.  Cattell..: 1082 

Mr.  Davis il08 

Mr.  Doolittle 1075 

Mr.  Edmonds 877 

Mr.  Ferry 933 

Mr.  Feaaenden 930 

Mr.  Frelinghujsen 1077 

Mr.  Grimea 870 

Mr.  Harlan 899 

Mr,  Henderson 10G5 

Mr.  Hendricks 1014 

Mr.  Howard 1035 

Mr.  Howe 1019 

Mr.  Johnson 887 

Mr.  Morrill,  of  Maine 095 

Mr.  Morrill,  of  Vermont 982 

Mr.  Patteraon,  of  New  Hampshire 1049 

Mr.  Pomeroy 990 

Mr.  Sherman S23 

Mr.  Stewart 897 

Mr.  Sttmnec .'. 958 

Mr.  Tipton 1011 

Mr.  Trnmbiill 863 

Mr.  Van  Winkle 893 

Mr.  Vickers 054 

Mr,  Williams 947 

Mr.  Wilson 951 

Mr.  Yates 1001 

P. 
Patteraon,  James  W.,  a  Senator  from  New  Hampshire — 

opinion  on  the  case 1049 

Patterson,  David  T.,  a  Senator  from  Tennessee — 

remarks  by 110 

Perriu,  Edwin  O.— see  Witnesses. 

Pomeroy,  Samuel  C,  a  Senator  from  Kansas — 

remarks  by. .' 301,615,  764,  866 

remarkson  the  competency  of  the  President  pro  iemjjore  to  take  the  oath,  Appx.19,  27,  29,  34 

opinion  on  the  case 990 

PractJee — see  Bules. 

ri^ht  of  counsel  making  motion  to  open  and  close  argnment  thereon 50 

it  IS  not  in  order  to  call  up  buainass  transacted  in  legislative  session 202 

objections  to  pntting  a  question  to  a  witness  by  a  member  of  the  court  must  come  from 

the  court  itself. 840,  847,348 

but  after  question  is  asked,  it  is  competent   for   Managers  to  ste,te  objections  to  its 

being  answered 347,  348 

it  ia  competent  for  Senate  to  recall  any  witness 847,  350 

if  Managers  desire  to  cross-examine  they  must  croaa-examine  before  diaiqiasing  witness,  355 
an  application  for  on  order  of  Senate  to  furnish  a  statement  from  its  records  can  only 

be  addreaaed  to  Senate  in  legislative  session 400 

the  general  rules  of  the  Senate  in  its  le^alative  aeasion  govern  the  proceedings  of  the 

court,  so  fer  as  applicable 357 

rule  XXIII  ia  not  applicable  to  proceedings  of  the  Senate  when  in  proceas  of  organiza- 
tion for  the  trial,  (yeas  24,  nays  20,) Appx.  20,  30 

President  pro  tempore  of  the  Senate — 
question,  Whether  it  is  competent  for  the,  to  take  the  oath  and  become  thereby  a  part  of 

lit — [.By  Jfi   Mendncls]  ^IP"    > 


Ml    Anthony  ^  1  P^   ^  ' 

Mr   Bayard  ^PP"i    1-i 

Ml   Buckilpw  ApiJ-^   22    -S 


A.it)o^ie 
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Preeident  jj?"))  tempore  of  the  Senate — Coniinued. 
question,  Whether  it  ie  competent  for  t!ie,  to  take  the  oath  and  become  thereby  a  part  of 
tho  court,  discussed  hy — 

Mr.  Conness Appx.  10,  30 

Mr.  Davis Appx.  7,  9 

Mr.  Dixon Appx.  25,  26,  27,  28,  29,  80,  31 

Mr.  Drake Appx.  20,  26,  27,29 

Mr.  Ferry Appx.  29 

Mr.  Faasenden Appx.  10,  29,  S4 

Mr.  Frelinghujsen - Appx,  20,  23 

Mr.  Grimes Appx.  25,  29,  84 

Mr.  Hendricks Appx,  6,  8,  28,  35,  34 

Mr.  Howard Appx.  6,  11,21,25,  26,28,  29,  34 

Mr,  Howe Appx.  19,  20 

Mr.  Johnson Appx.  6,  10,  12,  27,  28,  34 

Mr.  Morrill,  of  Maine Appx,  8,  29 

Mr,  Morton Appx.  11,  24 

Mr.  Pomeroj Appx.  19,  27,  29,  34 

Mr.  Sherman Appx.  5,  13,  27,  28,  84 

Mr,  Stewart Appx,  80 

Mr.  Sumner Appx,  18 

Mr,  Thayer Appx.  20 

Mr.  Williams Appx.  9,  10 

Q. 

Question,  final,  order  that  when  doors  shall  be  closed  for  deliberation  upon,  the  official 
reporters  Bhall  take  down  debates,  to  be  reported  in  proceedings — [By  Mr.  Edmunds.'] 
offered,  611 ;  read,  644,  664  ;  tabled,  845;  (yeas  28,  naja  20.) 

order,  that  Senate  proceed  to  vote  on  the  several  articles  at  twelve  o'clock  on  day 
after  the  close  of  arguments — IBy  Mr.  Sumner.] 
offered,  644;  called  up,  846. 
orders  offered  prescribing  form  of,  by — 

Mr,  Bnckalew 848 

Mr.  Conkling 848 

Mr,  Conness 848 

Mr.  Hendricks „ 848 

Mr,  Sumner. ,.._. „ _, 644,848 

views  of  Chief  Justice  on  form  of  putting. -. 849 

order  that  the  views  of  the  Chief  Justice  be  entered  on  the  Journal — [.By  Mr.  Btick- 
alew.] 
offered  and  agreed  to,  849, 
order  that  the,  be  put  as  proposed  by  Presiding  OfScer,  and  each  Senator  shall  rise  in 

his  place  and  answer  "  Guilty"  or  "  Not  guilty"  only— -[By  Mr.  Sumner.} 
offered  and  agreed  to,  850. 
order  that  the,  shall  be  taken  on  the  eleventh  article  first,  and  thefeafier  on  the  otiier  ten 

successively  as  they  stand — [Bff  Mr.  WiUiants.} 
agreed  to,  852:  (yeas  34,  nays  19.) 
taken  on  Article  XI,  853  i  (yeas  35,  nays  19. ) 

order  that  the,  be  now  taken  on  the  remaining  articles— [By  Mr.  Conkling.'] 
offered  and  rqected,  8S7  ;  (yeas  26,  nays  38.) 
that  the  several  orders  heretofore  adopted  as  to  the  order  of  voting  on,  be  rescinded — 

TBff  Mr.  WiUiams.] 
offered,  850,  857  :  agreed  to,  859, 
taken  on  Article  II,  860;  (yeas  85,  nays  19.) 
taken  on  Article  III,  860  ;  (yeas  85,  nays  19,) 
Questions — see  Fraetiee, 

E, 

Ramsey,  Alexander,  a  Senator  from  Minnesota— 

remarks  by 186 

Randall,  Alexander  W.— ^ee  Witnesses. 

Replication,  read  and  filed 55 

Ross,  Edmund  G-.,  a  Senator  from  Kansas — 

motion  by 859 


)y  Google 
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Bule  VII,  order  (nnendin|,iit  respect  to  submitting  questions  of  evidence,  &o.,  to  Senate — 
\ByM.r.  Henderson.^ 
offered,  120 ;  agreed  to,  127 ;  (yeas  31,  najB  19.) 

VII,  order  amending  and  requiring  votes  upon  incidents,!  questions  to  be  without  a 
division,  unless  demanded,  Ac. — [By  Mr.  Drake.^ 
offered,  157  ;  agreed  to,  187. 


SXi,  motion  to  amend,  so  aa  to  allow  Buoh  of  Managers  or  Counsel  as  desire  to  speak 

on  final  ai^unient — [By  Man'r  Binghaml 301 

XXI,  motion  to  remove  limit.flsed  by,  as  to  the  number  who  may  participate  in  final 
argument — [By  Mr.  Frdingkuysen.'i 
offered,  301. 
diflcuaaed  by — 

Man'r  Wiiliama 329 

Mau'r  Boutwell 331 

Mr.  Stanbery 331 

Mr.  Evarts 332 

tabled,  333 ;  (yeas  38,  nays  10. ) 
XXIII,  order  amending,  to  subject  it  to  the  operation  of  Rule  VII — [By  Mr.  Conic- 
Ung.} 
offered,  9  ;  agreed  to,  10. 
not  applicable  to  proceedings  of  the  Senate  wbeu  in  process  of  organization  for  the 

trial  of  an  impeacbment,  (yeas  24,  nays  20,) '.A^px.  29,  80 

amendment,  that  the  fifteen  minutes  allowed  by,  shall  be  for  the  whole  deliberation  on 
the  final  question,  and  not  to  the  final  question  on  each  article — [By  Mr,  Drake.^ 
offered,  846 ;'  adopted,  848. 
Enles — see  Practice. 

of  procedure  and  practice 61 

adopted Appx.  35 

of  Senate  silting  in  legislative  se^on,  adopted  for  guidance  of  conrt,  as  {«c  as  applicaole,  302 
Enlings— see  Bfti^ence;  Fraetice. 

S. 

Senators,  oath  administered  to 8,  9,  21 

Seward,  Frederick  W. — see  Witnesses. 
Sheridan,  James  B. — see  Witnesses. 
Sherman,  John,  a  Senator  from  Ohio — 
orders  by — 
that  trial  proceed  on  Bth  of  April  :  offered  and  discussed,  14. 
that  under  the  rules  all  questions  other  than  of  order  should  he  submitted  to  Senate  ; 

offered,  126. 
that  additional  time  allowed  by  amendment  to  Rule  XXI  shall  not  exceed  three 

hours  r  offered,  381. 
that  Managers  and  Counsel  have  leave  to  file  written  or  printed  arguments  before 
oral  argument  commences :  offered,  514  ;  amended,  514  ;  disagreed  to,  515 ;  (yeas  20, 
nays  26.)  ' 

that  Managers  be  permitted  to  file  printed  or  written  arguments  :  amendment  offered,  516, 

remarks  by 14,  S3,  54,  106,  107, 

124,  126,  179,  242,  800,  801,  831,  860,  870,  381,  400,  414,  416, 465, 466,  489, 
493,  514,  516,  516,  570j  643,  709,  764,  796,  815,  842,  843,  844, 846, 849,  854 

remarks  on  the  competency  of  the  President  pro  tempore  to  take  the  oath „Appx,  5,  13, 

27,  28,  84 

questions  by 179,  381,  403 

opinion  on  ihe  case 923 

Sherman,  William  T.— see  WUnesses. 
Smith,  Francis  H, — see  Witnesses. 
Sprague,  William,  a  Senator  ftom  Rhode  Island- 
remarks  by. 319,  517,  570,  858 

Stanbery,  Henry,  of  Kentucky,  Counsel — 

for  an  allowance  of  forty  days  to  prepare  answer,  10 ;  denied,  14. 
for  an  allowance  of  thirty  days  to  prepare  for  trial,  44 ;  denied,  53 ;  {yeas  12,  nays  41, ) 
argument  by — 

n  application  for  forty  days  to  prepare  answer 10,  11 

" "        ■ial 49 


for  thirty  days  to  prepare  for  ti 
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Stanbery,  Henry,  of  Kentucky,  Co-ausel-^Conliniied. 
argument  by — 
on  admissibility — 
of  President's  conversations  with  Adjt.  Gen.  Thomas,  Feb.  21,  1868.  ...129,  LSI,  133,  141 

of  President's  letter  to  Gen,  Grant,  unaccompanied  with  inclosurea 165,  16Q 

of  appointment  of  Bdraand  Cooper  to  be  Assistant  Secretary  of  the  Treasury...  i76,  178 

of  telegramB  relating  to  the  reconstruction  of  Alabama 1S3,  186 

of  President's  declarations  to  Adjt.  Gen.  Thomas  Feb.  21 282 

of  conversations  between  President  and  Gen.  Sherman,  Jan.  14.. .309,  811,  313,  315,  316 

of  question  respecting  department  of  the  Atlantic 822 

of  tender  of  War  Office  to  Gen.  Sherman S^,  323,  324 

of  President's  purpose  to  get  the  question  before  the  courts. 826 

of  question,  Whether  Gen.  Sherman  formed  and  gave  Presidentan  opinion,  ic 884, 

885, 337 

of  affidavit  and  warrant  of  arrest  of  Lorenao  Thomas 343,  344 

on  motion  to  remove  limit  to  number  of  spealiera  on  final  argument 881 

on  right  of  counsel  to  renew  examination  of  a  witness  recalled  by  court 851 

final,  on  the  ease l 765,769 

Stanton,  Edwin  M.,  Secretary  of  War — 

nomination  of. 102 

confirmation  of. 102 

.Dof 108 

n  of,  communicated  to  Senate 102 

Senate's  non-concurrence  in 107 

removal  of,  order  for 107 

communicated  to  Senate 107 

Senate  resolution  on 108 

interviews  of,  with  Adit.  Gen,  Thomas,  demanding  possession 112,  116,  143, 

181,  162,  168,  280,  281,  286,  287,  288,  293,  305 

letter  of,  denyiuR  Gen.  Thomas's  authority 281,  302,  305 

affidavit  of,  for  arrest  of  Gen.  Thomas 846 

Stark,  Everett  D.— see  Witnesses, 
Stewart,  William  M.,  a  Senator,  from  Nevada — 
order  by — 
that  Stan'r  Logan  have  leave  to  file  written  argument :  offered,  513. 

remarks  by 827,  328,  366,  876,  483,  469,  494,  618,  514,  520 

remarks  on  the  competency  of  the  President  pro  tempore  to  take  the  oath ..Apps.  80 

opinion  on  the  case '. -. , 897 

Stevens,  Thaddeus,  of  Pennsylvania,  a  Manager — 

remarks  on  order  relating  to  final  argument. 515 

argument,  final,  on  the  case , 665 

Summons,  return  of  Sergeant- at- Arm 3  to  writ  of,  read  and  verified 9. 

Sumner,  Charles,  a  Senator  from  Massachusetts— 

that  Senate  proceed  with  trial  from  day  to  day  unless  otherwise  ordered :  offered,  65 ; 

withdrawn,  66. 
that  Chief  Justice  presiding  has  no  authorilj  to  vote  on  any  question  during  the  trial, 

&c.  :  offered,  126,  127  ;  rqected,  127  ;  (yeas  22,  nays  26.) 
that  where  the  Senate  were  equally  divided,  and  Chief  Justice  gave  a  casting  vote, 

such  vote  was  without  authority  under  the  Constitution :  offered  and  rejected,  128  j 

(yeas  21,  nays  27.) 
that  trial  proceed  without  delay  on  account  of  removal  of  limit  provided  by  Rule 

XXI ;   amendment  offered  and  accepted,  828. 
that  on  final  argument  the  several  Managers  who  speak  shall  close ;  offered,,  882. 
tJiat  under  rule  limiting  ai^ument  to  two  on  a  side,  such  others  as  choose  may  file 

ai^uments  at  any  time  before  the  argument  of  the  closing  Manager:  laid  over,  356; 

amended,  367  ;  indefinately  postponed,  359 ;  (yeas  34,  nays  15.  J. 
that  all  evidence   offered  not  trivial  or   obviously   irrelevant  he  received   without. 

objection,  to  be  open  to  question  at  the  bar  to  determine  its  value,  and  to  be  sifted 

and  weighed  in  the  final  judgment :  tabled,  400  ;  (yeas  38,  nays  11,). 
thatSenatesitfrom  tena.  m.tosixp.  m. :  offered, 432;  rejected, 488 ;  (yeas  13,  nays 30.) 
that  Senate  proceed  to  vote  on  the  several  articles  of  impeachment  ai  twelve  o'clock 

on  the  day  after  the  close  of  arguments ;  offered,  644 ;  called  up,  846. 
that  after  removal,  which  follows  conviction,  any  further  judgment  shall  bo  determ- 
ined by  a  majority  of  members  present:  offered  and  laid  over,  697. 
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Sumner,  Chatlea,  a  Senator  from  Masaachusettg — Continued. 
orders  by— 
that  Mr.  Nelson,  one  of  counsel,  having  used  disorderly  words,  has  deserved  the  dis- 
approbation of  the  Senat«:  offered,  708  j  tabled,  738;  (yeas  35,  nays  10,) 
thatSenatewillsitfrom  tena.m.toaixp.  m. :  offered,  T28;  tabled,  728;  (yeas 82,  nays  IT.) 
that  the  question  be  put  as  proposed  by  Presiding;  Ollicer,  and  each  Senator  shall  rise  in 
his  place  and  answer  "  Guilty  "  or  "  Not  guilty  "  only :  offered  and  ^reed  to,  850. 
mies  by —  • 

XXIII,  in  taking  the  votes  of  Senate  on  the  articles  presiding  officer  shall  call  each 
Senator  by  name,  and  upon  each  article  propose  the  question  of  "  Guilty  or  not 

guilty?"  whereupon  each  Senator  shall  rise  in  his  place  and  answer;  proposed 
April  25,  6M  ;  called  np,  848. 

XXIV,  on  a  conviction  by  Senate  it  shall  be  the  duty  of  presiding  officer  forthwith  to 
pronounce  the  removal  from  office  of  the  eonvicte.d  person ;  any  further  judgment . 
shall  be  on  the  order  of  Senate  :  proposed  April  25,  644 ;  called  np,  850. 

remarks  by 14,  56,  56,106,  107,  126,  127,  128,  180,187,200,201,258,245,247,248, 

327,  328,  333,  366,  357,  358,  359,  376,  400,  432,  433, 465,  570, 581, 611,  648, 
644,654,665,686,708,  700,  727,  728, '848,  846,  847,848,8*9,850,856,  861 

argument  on  the  competency  of  the  President  pro  tempore  to  take  the  oath Appx.  16 

on  the  authority  of  the  Chief  Justice  to  vote Apps.  87 

opinion  on  the  case 358 

T. 
Testimony — see  Witnesses;  Evidence. 
Thajer,  John  M.,  a  Senator  from  Nebraska — 

remarks  by 126,  142,  327,  328,  859,413,  517,  844,  858, 

remarks  on  the  competency  of  the  President  jiro  tempore  to  take  the  oath Appx,  20 

Thomas,  Lorenzo — 

rank  and  service  of. 278,  279,290 

restoration  of,  to  duty  as  Adjutant  General 168,  178,  279,  290 

appointment  of.  Secretary  of  Wac  ad  interim 107,  280,  290,  291,  292,  299,  303 

Senate  resolution  on,  communicated  to 108 

letter  of,  accepting 251 

demand  of,  for  poBsession 112,  116,  143,  151,  162j  158,  280,  281,  286,  287,  288,  298,  805 

conversations  of — 
with  President,  279, 280, 286, 287, 291,  292,  293,  296,  297,  298,  299,  302,  803,  305,  306,  307 

with  Secretary  Stanton '. 143,  280,  281,  286,  287,  288,  298,  805 

with  Mr.  Burleigh 148,  289,  294,  295,  296,  302 

with  Mr.  Karsner„ ..'. ; 152,  289,  298,  300,  803 

with  Mr.  Wilkeson 151,294 

with  Mr.  B.  B.  Johnson 304 

declarations  of,  to  clerks  of  the  War  Office 144,  145,  147,  150,  801 

intentions  of,  as  to  obtaining  possession 143, 

144, 148,  149,  153,  288,  289,  294,  295,  296,  297,  298,  299,  804 

arrest  of,  and  proceedings  thereon 840,  846,  406,  412,  413,  414,  415 

Tinker,  Charles  A, — see  Witnesses. 

Tipton,  Thomas  W.,  a  Senator  from  Nebraska — 

remarks  by , 200,  643,  710,  851 

opinion  on  the  ease 1011 

Trial,  motion  to  fix  a  day  for,  to  proceed — 
discussed  by~ 

Man'r  Butler 14 

Mr.  Nelson IG 

Man'r  Bingham 19 

order  that,  unless  otherwise  ordered,  the,  proceed  immediately  after  replication  filed— 
\ByMr.  Oonkling.l 
offered,  19;  agreed  to,  20;  (yeas  40,  nays  10.) 

application  of  Counsel  for  thirty  days  to  prepare  for. 44 

discussed  by — 

Mr.  Evarts 44.  4'" 

Man'r  Bingham 44,  50,  .',1 

Man'r  Logan 44 

Man'r  Wilson 47 

Mr.  Stanbery 4>i 

Man'r  Boutwell 50 

Man'r  Butler 53 

denied  53  j  (yeas  12,  nays  41.) 
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Trial — Confinued. 
orders  offered  to  fix  time  for,  to  proceed,  by — 

Mr.  Edmunds K 

Man'r  Bingham U 

Mr.  Sherman.. L - li 

Mr.  CoQiiling 19,  63 

Mr.  Johnaon B4,  65 

Mr.  Hendricks 59 

Mr.  Sumner 55  _ 

application  of  Counsel  for  reasonable  time,  after  replication  filed,  to  prepare  for. 54 

order  fixing  the  SOth  of  March  for  commencement  of— [.B;/ J/r.  Conkling.} 
offered  and  agreed  to,  66 ;  (yeaa  28,  nays  24.) 
Trumbull,  Lyman,  a  Senator  from  Illinois — 

that  respondent  file  answer  on  or  before  23d  of  March :  agreed  to,  21. 

that  aa  many  of  Managers  aa  desire  be  permitted  to  file  arguments  or  address  Sen- 
ate orally ;  but  the  conclusion  of  oral  argument  shall  be  by  one  Manager,  as  provided 
by  Bale  SXI ;  offered,  520 ;  amended,  520 ;  adopted,  521 ;  (yeas  28,  nays  22. ) 
remarks  by 110, 127, 128,  U2, 143,200,  302,  827,  854, 

866,  482,  433,  465,  517,  519,  620,  709,  728,  842,  844,  845,  846,  847,  855,  856,  857,  858,  859 


Victers,  George,  a  Senator  from  Maryland — 
orders  by — 
that  one  of  Managers  may  file  printed  ai^uraent  before  aclioumraent,  and  that  after 
oral  opening  by  a  Manager  and  leply  by  one  of  Counsel  another  Counsel  may  file 
written  or  make  oral  address,  to  be  followed  by  closing  speech  of  one  of  Counsel 
and* final  reply  of  a  Manager,  offered,  61d. 
that  any  two  of  Managers,  except  those  vpho  opSa  and  close,  and  who  have  not  ad- 
dressed Senate,  may  file  written  arguments  before  adjournment  or  make  oral  addresses 
after  the  opening  by  one  of  Managers  and  first  reply  of  Counsel,  and  that  other  two 
of  Connsel  who  have  not  spoken  may  reply,  hut  alternating  with  said  two  Managers, 
leaving  closing  argument  for  President  and  Managers'   nnal  reply  under  original 
rule:  amendment  offered,  514;  dis^reed  to,  515;  (yeas  20,  nays  26.) 

remarks  by.....'. 614,  515 

opinion  on  the  case 954 

Votes — ie^  Articles;  Chief  Justice;    Qtiestion;  Rules, 

W. 
Wade,  Benjamin  F. — see  President  pro  tempore. 
Walhridge,  Jj.  L. — see  Witnesses. 
Wallace,  George  W.— see  Witnesses. 
Welles,  Edgar  T. — see  Witnesses. 
Welles,  Gideon — see  Witnesses. 
Wiikeson,  Samuel — see  Witnesses. 
Williams,  George  H.,  a  Senator  from  Oregon — 
orders  by — 
that  consideration  of  respondent's  application  for  time  be  postponed  until  Managers 

have  submitted  their  evidence :  offered,  55 ;  not  ^reed  to,  56 ;  (yeas  9,  nays  42.) 
that  no  Senator  shall  speak  more  than  once,  nor  to  exceed  fifteen  minutes  during  delib- 
erations on  final  qnesdons ;  offered,  664 ;  postponed,  665. 
that  the  question  shall  be  taken  on  the  eleventh  article  first,  and  thereafter  on  the 

other  ten  successively  as  they  stand:  agreed  to,  852;  (yeas  34,  nays  19.) 
that  the  several  orders  heretofore  adopted  as  to  the  order  of  voting  upon  the  articles 
be  rescinded:  offered,  856;  ^reed  to,  859. 

remarks  by , 65,  66,  127,  181, 

888,  360,  361,  354,  434,  478,  487,  664,  844,  846,  849,  852,  868,  854,  865,  857,  869,  860,  861 

remarks  on  the  competency  of  the  President  pro  tempore  to  take  the  oath Appx,  9,  10 

opinion  on  the  case ■. 047 

Williams,  Thomas,  of  Pennsylvania,  a  Manager — 

argument,  final,  on  the  case 673,  687 

remarke  on  motion  relating  to  the  number  of  speakers  on  final  argument 329 
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